The Slow Demise of the Second Injury Fund
By Martin Minkowitz
The closing of the Special
Disability Fund in 2007 to new
claims for future accidents
marked a major change to the
Workers’ Compensation Law.
Section 15(8) of the Special
Disability Fund, more commonly known as the Second
Injury Fund (“Fund”), provided that if a claimant had a permanent physical impairment
from a prior accident or disease which could obstruct or
hinder that person from being employed, the Fund would
provide an incentive to employ that person. It did that
by reimbursing an employer if the employee was injured
in the course of employment and a compensation award
was made by the Workers’ Compensation Board for a
permanent disability or death. In addition, it paid medical
costs and expenses. The employer was entitled to file for a
claim for reimbursement from the Fund and could receive
reimbursement if all statutory conditions were met.
This Special Injury Disability Fund was first created
in New York in 1945. It was of particular importance to
the troops coming home from the War who had become
disabled while in service, and who were now seeking
employment.
The Fund continued to accept claims until July 1, 2010
by employers, or their workers’ compensation insurance
carriers, for injuries from accidents that occurred prior to
July 1, 2007.1
There was no right to file a claim for reimbursement
from the Special Disability Fund for an injury or illness
with a date of accident or date of disablement on and after
July 1, 2007, and no one could file a claim with the Fund
after July 1, 2010, even if the injury or illness was before
July 1, 2007.2
All claims filed before July 1, 2010 would be processed, and if an employer or its carrier met the statutory
conditions, they would be entitled to reimbursement for
payments they made on the award to the claimant. The
Fund is therefore not quite dead. It will continue to make
payments on open claims for many years.
That should appear clear and unambiguous. However, now consider the following: a claim is filed and found
to be reimbursable during the years the Fund was accepting claims. The claimant dies in 2011 from the injuries
sustained in an accident in 1999 for which benefits were

being paid. A death benefit claim is filed on behalf of the
deceased claimant. The employer now seeks to continue
to receive reimbursement from the Fund claiming the accident that caused the death in 2011 happened in 1999,
and therefore, prior to July 1, 2007. The employer says this
is not a new claim; it is an old 1999 one because the death
relates back to the original injury.
The Workers’ Compensation Board and the Appellate
Division 3rd Department considered this argument, but
found against the employer and denied reimbursement.
They reasoned that because a death claim accrues at death
and not before, the death claim is a new one, even though
this is not a new accident, and as a new claim being filed
after July 1, 2010, it was specifically prohibited by the
statute: “[N]o carrier or employer…may file a claim for
reimbursement from the special disability Fund after July
1, 2010 and no written submission or evidence in support
of such claim may be submitted after that date.”3
That opinion is constant with the way related-death
claims are handled by the Board and addressed by the
Statute, when the death occurs to a person who is receiving compensation benefits. After a death, there must be a
new claim filed for death benefits, even though the death
relates to the accident and disability for which the claimant was receiving a compensation award.
This should bring finality to this issue as other deaths
occur arising from injuries sustained in accidents that
happened prior to July 1, 2007 and for which payments
had been reimbursed until the date of the death of the
claimant. We can anticipate, however, that there will be
many other situations that give rise to issues relating to
existing cases and the Fund will continue to defend the
cases before the Board, which will be resolving them as
they arise.
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