Medicaid, Medicare and Increased Longevity
By Robert Abrams
We Americans think of
ourselves as a nation that
cares about our fellow human beings, especially our
family members, other loved
ones and our neighbors.
We claim to be particularly
concerned with our older
relatives: our parents, grandparents, aunts, uncles and—
as we all get older and live
longer—ourselves and our
children.

and to enjoy good health. Millions do not
now have protection or security against
the economic effects of sickness. And the
time has now arrived for action to help
them attain that opportunity and to help
them get that protection.2
There were approximately 18 million Americans over
the age of 65 when President Johnson introduced Medicare;3 today there are over 40 million Americans who are
at least 65 years of age4 and more than 100 million Americans who are 50 years of age and older.5

“Although a half century has passed since
the initial passage and implementation of
the Medicare and Medicaid programs,…
we have done little to plan for the
increased longevity of older Americans
and the personal, familial, health care
and financial challenges that accompany
increased longevity.”
Our concern for older Americans was eloquently
articulated almost fifty years ago when President Lyndon
Baines Johnson announced the passage of Medicare and
former President Harry S. Truman discussed the need for
Medicaid:
President Lyndon Baines Johnson:
No longer will older Americans be denied
the healing miracle of modern medicine.
No longer will illness crush and destroy
the savings that they have so carefully
put away over a lifetime so that they
might enjoy dignity in their late years.
No longer will young families see their
own incomes, and their own hopes, eaten
away simply because they are carrying
out their deep moral obligations to their
parents, and to their uncles, and their
aunts. And no longer will this Nation refuse the hand of justice to those who have
given a lifetime of service and wisdom
and labor to the progress of this prosperous country.1
President Harry S. Truman:
Millions of our citizens do not now have
a full measure of opportunity to achieve
4

When President Harry S. Truman made the above
remarks, he probably did not consider increased longevity
and the number of older citizens who would require Medicaid protection, nor could he have foreseen the significant
impact of the Olmstead decision6 regarding the way in
which we provide for the health care, shelter, and personal needs of the elderly and individuals with disabilities.
Moreover, life expectancy in 1965 was 67 years for
men and 73 years for women, which meant that male
Medicare beneficiaries would require approximately
2 years of coverage and female Medicare beneficiaries
would require approximately 8 years of coverage.7 Today,
Americans who are 65 years of age or older can expect to
live until age 85 and, accordingly, many may be entitled to
approximately 20 years of Medicare benefits.8
Although a half century has passed since the initial
passage and implementation of the Medicare and Medicaid programs, and notwithstanding our individual and
collective love for the “elders” among us, we have done
little to plan for the increased longevity of older Americans and the personal, familial, health care and financial
challenges that accompany increased longevity. Our
leaders in state and federal governments have failed to
establish a sound and sustainable long-term care policy
and such procrastination has and will continue to have
disastrous individual and societal consequences.
Some, for example, argue that Medicaid, a program
designed to provide health care coverage for individuals
with minimal income and assets, has become, by default,
our nation’s de facto long-term care program. By circumstance or design, many older persons attempt to comply
with Medicaid’s stringent financial eligibility requirements9 to ensure that they can access, and have Medicaid
pay for, the costly medical and personal care they require
(or may require in the future). With increased age often
comes three or more chronic health care conditions,10 reliance on five or more prescription medications,11 multiple
visits to the hospital emergency room,12 hospital admissions due to acute health care episodes13 and short or
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long-term placement in a rehabilitation facility or nursing
home.14
Medicaid, a joint federal and state program, covers
the above referenced services for eligible individuals. Unfortunately, due to the absence of a viable long-term care
plan, Medicaid has been a particular drain on our nation’s
economy, and on state budgets in particular.
Moreover, due to a variety of reasons, including
the absence of a national long-term care plan, informed
Americans, whose income and assets may minimally
and, in some cases, significantly exceed the Medicaid
eligibility requirements, engage in “Medicaid planning”
to accelerate their Medicaid eligibility.15 Such planning
is legal16 and may involve the transfer of assets, creation
of Medicaid-approved trusts, spousal refusals, the use of
promissory notes and/or other sophisticated strategies.17
Such planning options often require the assistance of a
knowledgeable and experienced attorney and can be quite
expensive. It is indeed ironic that potential Medicaid beneficiaries must spend thousands of dollars to qualify for a
program designed for individuals with minimal financial
resources and income.
Unlike Medicaid, almost all of America’s seniors are
eligible for Medicare. However, notwithstanding President Johnson’s vision that Medicare would pay for home
care and nursing home care, Medicare’s administrators
have spent the last five decades attempting to limit such
coverage. In recognition of the lack of Medicare coverage
for long-term care, several attempts have been made to
pass laws that would expand Medicare coverage. Unfortunately, most such attempts have ultimately failed,
including the Medicare Catastrophic Coverage Act in
1990.18
While legislative attempts have generally been unsuccessful, advocates have commenced and successfully
litigated cases against the federal government to clarify
the scope of Medicare services. As a result, over the past
several years, there has been an increase in Medicare
coverage for home care, nursing home and therapeutic
services. Needless to say, however, further expansion and
clarification is necessary.
Regardless of the original intent of the Medicare and
Medicaid programs, it is clear that tens of millions of
older Americans rely on one or both of these programs.
Such reliance has resulted in significant public expenditures. The following statistics illustrate some of the costs
associated with Medicare and Medicaid:
• The total health care-related costs for individuals
who are 65 years of age or older is approximately
One Trillion One Hundred Eighty-Six Billion
Dollars ($1,186,000,000,000).19 Medicare, which
provides at least partial health care coverage for
almost all American citizens who are 65 years of age

or older, pays approximately 45% of these costs, a
total of Five Hundred Twenty-Nine Billion Dollars
($529,000,000,000).20
• Medicare beneficiaries receive significant benefits
but must make certain premiums, co-insurance
and/or deductible payments. The average Medicare beneficiary contributes approximately $4,500
toward the cost of his or her Medicare coverage.21
• The greatest expenditure on health care costs is during the last six months of life when approximately
$22,407 is spent per Medicare beneficiary.22
• The total current health care expenditures for individuals 85 years of age or older is One Hundred
Ninety Billion Four Hundred Sixty-Five Million
Dollars ($190,465,000,000).23
• Medicaid contributes approximately One Hundred Thirty-One Billion Dollars ($131,000,000,000)
toward the health care costs incurred by Medicaid
beneficiaries.24
• Approximately five million Americans have Alzheimer’s type dementia.25 According to a recent
RAND corporation study, each case of dementia
costs $41,000 to $56,000 a year and the total costs of
dementia in 2010 were between $159 billion dollars and $215 billion. The Alzheimer’s Association
estimates that the total cost of dementia cases may
exceed one trillion dollars by the year 2050.26
• Given that there are currently 5,700,000 Americans
who are at least 85 years of age27 and this demographic is expected to more than double over the
next 20 years,28 we can expect health care costs for
this group to experience a corresponding increase.
• The Department of Health and Human Services
predicts that America’s total health care expenditures for individuals 65 years of age and older
will increase by 33% in the next two decades.29 In
other words, the health care costs incurred by older
Americans places a heavy burden on America’s current and future fiscal stability.
Suffice it to say, that our federal and state governments, through both the Medicare and Medicaid programs, have and will continue to commit substantial
money and resources to providing varying levels of health
care and personal care to older Americans.
With at least hundreds of billions of dollars at stake,
as well as the future of America, it’s clearly time for our
nation to evaluate if these funds would be better invested
in a coordinated long-term care delivery system, rather
than to rely principally on two fifty-year-old programs
that were not designed to address the unprecedented and
accelerated longevity of our older—but not necessarily
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old—citizens. Maybe it is also time to revisit each citizen’s
responsibility to participate in long-term care planning,
rather than face the responsibility of paying thousands
of dollars toward Medicare premiums, co-payments and
deductibles and other out-of-pocket expenses at a time
when they may no longer be working and, therefore, have
less income.
In closing, there is something bizarre, unsavory and
inefficient about our current long-term care system; maybe we should celebrate the 50th anniversary of Medicare
and Medicaid by creating an appropriate and efficient
long-term care program.

Endnotes
1.

Public Papers of the Presidents of the United States: Lyndon B.
Johnson, 1965. Vol. II, entry 394, pp. 811-815. Washington, D.C.:
Government Printing Office, 1966.

2.

Id.

3.

Id.

4.

A Profile of Older Americans: 2012, Administration on Aging of the
U.S. Department of Health and Human Services, at p. 2.

5.

United States Census Bureau, 2012 National Projections, Middle
Series.

6.

Olmstead v. L.C. ex re. Zimring, 527 U.S. 581,604 (1999) (holding that
the state could take into account available resources in determining
whether patients, who qualified for community-based treatment,
were entitled to immediate community placement). The Olmstead
ruling stimulated federal guidelines for how states should comply
with the Americans with Disabilities Act and spawned numerous
lawsuits and complaints to the Department of Justice.

7.

Committee on Ways and Means, 1998 Green Book, May 19, 1998, p.
1044.

8.

Social Security Administration, Actuarial Life Table (2009).

9.

Seniors & Medicare and Medicaid Enrollees (available at http://
www.medicaid.gov/Medicaid-CHIP-Program-Information/ByPopulation/Medicare-Medicaid-Enrollees-Dual-Eligibles/Seniorsand-Medicare-and-Medicaid-Enrollees.html).

10.

Dual-Eligible Beneficiaries of Medicare and Medicaid:
Characteristics, Health Care Spending, and Evolving Policies,
Congressional Budget Office (June 2013).

11.

Id.

12.

Id.

13.

Id.

14.

Id.

15.

Matter of Shah, 257 A.D.2d 275, 282-83, 694 N.Y.S.2d 82 (2d Dep’t
1999) (“The complexities of the Medicaid eligibility rules, not to
mention the complexities of State and Federal law concerning gift
and estate taxation which often come in to play as hapless middle

class Americans seek to save themselves from financial ruin as
the result of astronomical nursing home costs, should never be
allowed to blind us to the essential proposition that a man or a
woman should normally have the absolute right to do anything
that he or she wants to do with his or her assets, a right which
includes the right to give those assets away to someone else for any
reason or for no reason.”).
16.

New York State Bar Association v. Reno, No. 97-CV-1760 (N.D.N.Y.,
April 7, 1998).

17.

Matter of Shah, 257 A.D.2d 275, 282-83, 694 N.Y.S.2d 82 (2d Dep’t
1999).

18.

T Rice, K Desmond and J Gabel, The Medicare Catastrophic
Coverage Act: a post-mortem, Health Affairs, 9, no.3 (1990):75-87.

19.

The hidden costs of U.S. health care: Consumer discretionary
health care spending, Deloitte Center for Health Solutions (2012).

20.

Id.

21.

Kaiser Family Foundation, Health Care on a Budget: The Financial
Burden of Health Care Spending by Medicare Households: An
Updated Analysis of Health Care Spending as a Share of Total
Household Spending (Washington: The Kaiser Family Foundation,
March 2012).

22.

Amy S. Kelley, Susan L. Ettner, R. Sean Morrison, Qingling Du,
Neil S. Wenger, and Catherine A. Sarkisian. Determinants of
Medical Expenditures in the Last 6 Months of Life. Ann Intern Med,
February 15, 2011.

23.

Total Personal Health Care Spending by Gender and Age Group,
Centers for Medicare and Medicaid Services, Office of the Actuary,
National Health Statistics Group.

24.

Katherine Young, Rachel Garfield, MaryBeth Musumeci, Lisa
Clemans-Cope, and Emily Lawton, Medicaid’s Role for Dual
Eligible Beneficiaries, The Kaiser Commission on Medicaid and the
Uninsured (August 2013).

25.

Hebert LE, Weuve J, Scherr PA, Evans DA, Alzheimer’s disease in
the United States (2010-2050), Neurology (2013).

26.

Monetary Costs of Dementia in the United States, The New
England Journal of Medicine, v. 368, no. 14, Apr. 2013, p. 1326-1334.

27.

A Profile of Older Americans: 2012, Administration on Aging of the
U.S. Department of Health and Human Services, at p. 2.

28.

Id.

29.

Id.

Robert Abrams (Bob) is the co-founder and an
executive partner at Abrams, Fensterman, Fensterman,
Eisman, Formato, Ferrara & Wolf, LLP, a law firm located
in Lake Success, New York, with locations in Brooklyn,
Manhattan and Rochester. He created the Aging and
Longevity Law Institute (“ALLI”) for the Touro Law
Center. Bob served as the chair of the Health Law and
Elder Law sections of the New York State Bar Association. Michael Zacharias, Summer Clerk from the Touro
Law Center, assisted in the preparation of this article.

Like what you’re reading? To regularly receive issues of the Government, Law and Policy Journal,
NYSBA members may be added to the mailing list by sending a request to membership@nysba.org.

If not already a member of NYSBA join now and send a request to membership@nysba.org
to be added to the mailing list.

6

NYSBA Government, Law and Policy Journal | Summer 2014 | Vol. 16 | No. 1

