Second Circuit Deconstructs Architectural Works
Copyrights
By Michael A. Oropallo
I.

Introduction

In Zalewski v. Cicero Builder Dev. Inc.,1 the Second Circuit recently explored the limits of copyright protection
for architectural works. Architectural works are a relatively new category of intellectual property, first afforded
copyright protection in the United States by the 1990
Architectural Works Protection Act, an amendment to the
Copyright Act of 1976 made to comply with U.S. obligations under the Berne Convention. As such, there is a
fairly limited body of cases construing the scope of copyright protection for architectural works. Zalewski helps to
illuminate the scope of protection for architectural works
and technical drawings; how traditional copyright principles apply to this new form of intellectual property; and
how infringement of such works should be analyzed—an
issue on which the Second Circuit expressly parted ways
with the Eleventh Circuit.

II.

The Facts and District Court Proceedings

James Zalewski, a self-employed architect doing
business under the name Draftics, Ltd., claimed to have
created copyrighted designs for colonial-style buildings
in the Capital Region of New York State that he licensed
to several construction companies. Zalewski claimed
the construction companies breached their licenses and
infringed his copyrights by allowing other architects to
modify his copyrighted architectural works and drawings and to use portions of his plans to design custom
homes. Upon discovering these claimed transgressions,
Zalewski filed a lawsuit in the Northern District of
New York against the architects, the builders, and a variety of related parties, including those who marketed the
properties at issue, other builders, engineers, architects,
real estate agents, and owners of the purportedly infringing homes. Zalewski subsequently voluntarily dismissed
his claims against several of the defendants and filed an
amended complaint limited to the defendants who were
involved in either the modification of his plans and drawings or who used them to construct homes.
Zalewski alleged that the remaining defendants
infringed his copyrights by customizing his designs
without permission and by constructing homes from the
pirated plans. Among other things, Zalewski claimed the
defendants “copied the overall size, shape, and silhouette of his designs, as well as the placement of rooms,
windows, doors, closets, stairs, and other architectural
features.”2 Zalewski also asserted a cause of action under
section 1202(b) of the Digital Millennium Copyright Act

(DMCA) for removing his copyright notice. The district
court dismissed the amended complaint but granted
Zalewski leave to amend. The defendants then moved
to dismiss the second amended complaint and, in the
alternative, for summary judgment, arguing, among other
things, that their designs did not infringe because they
were not substantially similar to Zalewski’s designs. The
court granted summary judgment for the defendants
on Zalewski’s copyright infringement claims. The court
granted Zalewski permission to file an amended complaint specifying the basis for his DMCA claim, but he
failed to do so, and final judgment was entered in July
2012. Several of the defendants then moved for an award
of costs and attorneys’ fees, which the court granted.
Zalewski appealed.

III.

The Appeal

The Second Circuit, in an opinion by Judge Richard C.
Wesley, joined by Chief Judge Robert A. Katzmann and
Judge Raymond J. Lohier, Jr., affirmed. The court began
by reviewing the genesis of copyright protection for architectural works. It noted that the Copyright Act of 1976
provided protection for “original works of authorship”
for certain artistic works, including literary works, sound
recordings, and pictorial, graphic, and sculptural works,3
but not including architectural works. Certain architectural plans and drawings were given protection as “pictorial works,” but there was no prohibition against using
them to construct a building or protection for buildings.
After the United States acceded to the Berne Convention
in 1988, however, Congress crafted legislation to protect
architectural works.
The Architectural Works Protection Act,4 which took
effect on December 1, 1990, amended the Copyright Act
to include protection for architectural works. An “architectural work” was defined as “the design of a building
as embodied in any tangible medium of expression, including a building, architectural plans, or drawings.”5 It
includes “the overall form as well as the arrangement and
composition of spaces and elements in the design, but
does not include individual standard features.”6 “[S]tandard configurations of spaces and individual standard features, such as windows, doors, and other staple building
components, as well as functional elements whose design
and placement is dictated by utilitarian concerns” are not
protected.7
Copyright protection for architectural works prohibits copying the building or structure. The protection for
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“technical drawings,” on the other hand, extends only to
the drawings themselves.8 The copyright owner “cannot
prevent a third party from using [the technical] drawing
to construct an actual building” because “the copyright
in a work that portrays a useful article does not give the
owner of that work the right to control ‘the making, distribution, or display of the useful article.’”9
The Second Circuit explained that the elements
of a copyright infringement cause of action are (1) the
work is protected by a valid copyright; (2) the defendant
copied the work; and (3) the copying was wrongful.10
The court noted, however, that the second and third
elements—copying and wrongful copying—“are often
confused.”11 Copying of the unprotectible elements of a
work, the court pointed out, “is not wrongful, and thus
not all copying is wrongful.”12 To illustrate this distinction, Judge Wesley noted that someone could independently compose a paragraph, which, by coincidence, was
very similar with or identical to a law review article by
one of his law clerks. This not copying.13 Similarly, quoting at length from a court opinion is not infringement
(wrongful copying) because the opinion is in the public
domain.14 Although the similarity of an accused work
to, or identity of an accused work with, the copyrighted
work as a whole leads one to reasonably believe the former was copied from the latter, “[w]hen an original work
contains many unprotected elements…a close similarity between it and a copy may prove only copying, not
wrongful copying.”15
With this background, the court stated that “substantial similarity” refers only to similarity between “the
protected elements of a work and another work.”16 By
contrast, the term “probative similarity,” used for similarities that relate only to unprotectible elements, is probative
only of copying, not of wrongful copying.17 Applying this
principle, the court held that any copying of Zalewski’s
plans was not wrongful because there was no copying of
protectible elements of his works.18
In reaching this conclusion, the court looked to the
“ordinary observer” test, which considers whether an
ordinary observer, unless he set out to detect the disparities between the original work and the copy, would be
disposed to overlook them.19 Because of the tendency of
courts and juries to focus on both the protectible and unprotectible elements of a work when evaluating substantial similarity, the Second Circuit has recognized the need
to be “more discerning” than the traditional ordinary observer test by filtering out unprotectible elements of the
plaintiff’s work from the analysis.20 Because copyright
only protects “original works of authorship,” non-original elements of a work, such as “the history it describes,
the facts it mentions, and the ideas it embraces,” are “in
the public domain free for others to draw upon.”21
[A]ny author may draw upon the history
of English-speaking peoples, but no one
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may copy from A History of the EnglishSpeaking Peoples. Any artist may portray
the Spanish Civil War, but no one may
paint another Guernica. And anyone may
draw a cartoon mouse, but there can only
be one Mickey.22
The court discussed the various copyright doctrines
that distinguish the protectible from the unprotectible
elements of a work. Under the “scènes-à-faire” doctrine,
for instance, stock characters and story elements are not
protectible. Cowboys, bank robbers, and gun fights in the
Wild West are all standard features that authors of Westerns are free to use.23 Similarly, under the merger doctrine, if an idea can only be expressed in one or a limited
number of ways, the expression “merges” with the idea
and is not protectible.24 Otherwise, protecting the expression would give the author a monopoly over the idea.
Turning to architectural works, the court likened their
use of ideas and public-domain elements to compilations,
citing the Supreme Court’s decision in Feist Publications,
Inc. v. Rural Telephone Service Co.25 Feist involved a compilation of uncopyrightable facts—names and telephone
numbers—listed alphabetically in a telephone book. The
Supreme Court recognized that compilations can use unprotectible elements in a protectible manner as a result of
the author’s original selection and arrangement of those
elements.26 But the Supreme Court held that the time,
effort, and money expended in creating the compilation
was not a basis for copyright protection, rejecting the
“sweat of the brow” doctrine.27 Instead, as provided in
the Copyright Act, a protectible compilation consists of
“preexisting materials or…data that are selected, coordinated, or arranged in such a way that the resulting work
as a whole constitutes an original work of authorship.”28
The Second Circuit took issue, however, with the
Eleventh Circuit’s treatment of architectural works as
compilations. In Intervest Constr., Inc. v. Canterbury Estate
Homes, Inc.,29 the Eleventh Circuit addressed the question
of whether the allegedly copied features of the plaintiff’s
architectural works were unprotectible “standard” features or protectable expression. The court stated that all
copyrightable works fall into three categories—(1) “creative” for original works; (2) “derivative” for variations
on the original; and (3) “compiled” for compilations of
unoriginal material.30 The court held that architectural
works fall into the third category and are thus only are
entitled to the “thin” protection attributable to the original “selection, coordination, or arrangement” of architectural elements.31 Ultimately, the Intervest court held that
any copying of the plaintiff’s house designs involved only
standard features arranged in standard ways and thus
was not wrongful.
While agreeing with the ultimate conclusion reached
by the Eleventh Circuit, the Second Circuit disagreed with
the categorization of architectural works as compilations
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(as defined in the Copyright Act), noting that “[e]very
kind of work at some level is a compilation, an arrangement of uncopyrightable ‘common elements.’”32 In explaining its reasoning, the Second Circuit observed:
No individual word is copyrightable,
but the arrangement of words into a
book is. No color is copyrightable, but
the arrangement of colors on canvas
is. Likewise, doors and walls are not
copyrightable, but their arrangement in
a building is. Some architectural designs,
like a single-room log cabin, will consist
solely of standard features arranged in
standard ways; others, like the Guggenheim, will include standard features,
but also present something entirely new.
Architecture, in this regard, is like every
art form.33
Having concluded that courts should treat architectural works no differently than other types of works, the
court looked to its prior decisions involving architectural
works34 and to cases involving other functional forms of
creative expression35 for guidance as to assessing infringement. The court determined that under the “more
discerning” ordinary observer test, it was appropriate to
filter the unprotectible elements of Zalewski’s designs
out of the substantial similarity comparison.36 Doing
so, the court found that the defendants had copied only
unprotected elements of the designs.37 First, many of
the similarities were “a function of consumer expectations and standard house design generally.”38 Second,
“the overall footprint of the house and size of the rooms”
were “‘design parameters’ dictated by consumer preferences and the lot the house will occupy, not the architect.”39 Finally, most of the similarities were “features of
all colonial homes, or houses generally”; in seeking to
design a colonial house, Zalewski “was bound by certain
conventions.”40
The court noted that there are “only so many ways
to arrange four bedrooms upstairs and a kitchen, dining room, living room, and study downstairs” and that
Zalewski had made “no attempt to distinguish those aspects of his designs that were original to him from those
dictated by the form in which he worked.”41 The court
concluded that the parties’ respective layouts were in fact
“different in many ways,” including “exact placement
and sizes of doors, closets, and countertops” and the arrangements of rooms.42 Because Zalewski “adhered to a
pre-existing style,” his original contribution was “slight’
and his copyright “very thin,” such that only “very close
copying would have taken whatever actually belonged”
to Zalewski.”43 Finding no such copying—“Defendants’
houses shared Plaintiff’s general style, but took nothing
from his original expression”—the court affirmed the
district court’s finding of no infringement.

Finally, the court affirmed the dismissal of the DMCA
claim and remanded the award of attorneys’ fees.

IV.

Conclusion

Zalewski provides guidance on the scope of copyright
protection for architectural works, specifically, how to
determine what constitutes wrongful copying of such
works. Notably, the court disagreed with the Eleventh
Circuit’s treatment of architectural works as compilations
and thus allowed for potentially broader protection of
such works. But Zalewski leaves a number of questions
unanswered. When does an architectural design cross
the line between an unprotectible “standard” design in
a particular architectural style and protectible original
expression? What consumer expectations make a feature
“standard”? How are protectible elements distinguished
from unprotectible ones in determining whether copying is wrongful? These questions will be addressed on a
case-by-case basis, consistent with the analytical approach
outlined in Zalewski.
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