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As I write this in early June, As I'write this, on the plane
having just handed over the reins back from the very successful
of the International Section to the seasonal meeting in Lisbon,
capable hands of Andrew Otis, I Portugal, I am reminded again
can’t help but reflect on what a re- of the key to our Section’s suc-
markable year this has been. The cess: relationships. We renewed
; Section’s scope of activities and old friendships in Lisbon and
issues is breathtakingly broad, made new friends and contacts
G and it has been both a privilege that I hope will join our Section
‘ and an education to lead the ex- family. &

traordinary team of volunteers
that make up the International
Section, from the senior officers to our chapter chairs
around the world to the committee chairs and members,
without all of whom we could not do all that we do.

It is has been an eventful Andrew D. Otis
four months since I became Section Chair on June 1,
2012. In that time, we have increased our membership,
strengthened and expanded our role as a non-govern-
mental organization in the United Nations Commission

Andre R. Jaglom

Perhaps the most visible of our activities are our on International Trade Law (“UNCITRAL”), and devel-
major meetings. This year we had three, rather than our oped a full slate of interesting programs for the upcom-
usual two. First, in September, was our annual Seasonal ing 12 months.

Meeting in Panama, where we drew nearly 200 lawyers
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from 29 countries—14 in Latin America, 14 in other parts
of the world, and 10 U.S. states. Reviews of the 30 CLE
panels and plenaries were glowing, and the social events,
particularly the gala dinner at the Miraflores locks on the
Panama Canal, were superb. The Steering Committee,
led by Alvaro Aguilar and Juan Pardini in Panama and
Alyssa Grikscheit in New York, did a terrific job. Preced-
ing the Panama meeting we held a successful one-day
meeting with our Costa Rica Chapter, including lunch
with the Costa Rica Bar Association, an evening CLE and
a reception. Most of Costa Rica’s leading international
lawyers participated. Kudos to Hernan Pacheco for or-
ganizing that meeting, which will be a model for future
pre-meetings at our Seasonal Meetings.

Our Annual Meeting program in January was
among the best attended in years, thanks to a fascinat-
ing program proposed by Jack Zulack and organized by
his partner, Megan Davis, and Jerry Ferguson on “The
Madoff Fraud: A Ground-Breaking Case in Cross-Border,
International Litigation.” At our luncheon we presented
our Annual Award for Distinction in International Law
and Affairs to Dr. Peter Ackerman, the Founding Chair
of the International Center on Nonviolent Conflict, who
gave a fascinating presentation on the success of non-
violent revolutions and his Center’s work in promoting
such movements.

Finally, in late March, the Section organized the
Ontario-New York Legal Summit in conjunction with
the Ontario Bar Association. Held at the request of
NYSBA President Vincent Doyle just prior to the House
of Delegates meeting in Buffalo, the Summit presented
18 CLE programs on U.S.-Canada cross-border issues
on consecutive days in Toronto and Buffalo. Headlined
by Chief Justice Warren K. Winkler of the Court of Ap-
peals for Ontario and Chief Judge Jonathan Lippman
of the New York Court of Appeals, the program rivaled
a Seasonal Meeting in scope and quality. Quite frankly,
when Founding Section Chair Lauren Rachlin, whose in-
spiration and efforts made the program the great success
that it was, told me the breadth of his plans, I thought
he had lost his mind. But he and his fellow Program
Chairs, Wayne Gray and Neil Quartaro, pulled it off
magnificently.

In addition, we held a terrific one-day educational
program in Prague together with the Czech Bar Associa-
tion, with roughly 60 participants attending three panels,
a reception and dinner, all wonderfully organized by
our Czech Republic Chapter Co-Chairs Andrea Carska-
Sheppard and Jiri Hornik. And to cap our especially
busy March and April, we put on our annual one-day
Fundamentals of International Law Practice as Tuesday’s
“boot camp” program at the ABA Section of International

Law’s Annual Meeting in New York in April, organized
by Matt Kalinowski and Enrique Liberman, and spon-
sored a reception and two panels at the meeting.

Not only was our meeting schedule full, informative
and educational, it was financially successful as well, with
the Panama Seasonal Meeting and the New York-Ontario
Legal Summit both raising funds to replenish our Section
fund balance that had been depleted in recent years.

In addition to the meetings, our Chapters and Com-
mittees were very active with a variety of seminars, meet-
ings and other activities, and we have made some prog-
ress toward coordinating the Chapters and the Commit-
tees more than in the past. Our Committee on Interna-
tional Contract and Commercial Law was especially ac-
tive, led by Albert Bloomsbury. In addition to develop-
ing a contract checklist project as a resource for cross-
border practitioners, this Committee and Albert led our
UNCITRAL activities, which included active participation
in last year’s Plenary Session in Vienna and Working
Group meeting last year in Vienna and this year in New
York. We became active advocates for UNCITRAL main-
taining its system of alternating meetings in New York
and Vienna in the face of budget-cutting proposals that
would have limited all meetings to Vienna, and our ef-
forts to coordinate New York and federal officials as well
as our own advocacy were credited by both UN and
UNCITRAL officials as critical to the success of that cam-
paign. During the New York sessions we held a highly
successful reception for delegates, hosted by Steve Young-
er and the Patterson Belknap firm and attended by 120
guests from 35 countries, including UN Under-Secretary-
General for Legal Affairs Patricia O’Brien, UNCITRAL
Chairman Salim Moollan and UNCITRAL Secretary Ren-
aud Sorieul, as well as former Chief Judge of the New
York Court of Appeals Judith Kaye. John Hanna and Mike
Galligan, as well as the many NYSBA delegates, in addi-
tion to Albert, were key participants in our UNCITRAL
efforts. Special thanks also go to Otto Waechter, our Aus-
tria Chapter Chair, for being our man on the ground in
Vienna.

We were also active participants in the U.S. State De-
partment Office of Private International Law’s Advisory
Committee on the Hague Choice of Court’s Convention
and proposed implementing legislation and submitted
several papers in support of the ratification effort and
improved federal legislation. Our delegation consisted of
Albert, John, Mike, Thomas Pieper, Jay Safer and me. We
have also proposed that NYSBA make ratification one of
its federal legislative priorities.

One of our newest Committees, the Committee on
International Microfinance and Financial Inclusion, led by
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Azish Filabi and Julee Milham, had a successful kick-off
event that gathered a large group for a seminar presenta-
tion and also submitted comments to UNCITRAL urging
its adoption of microfinance as a Working Group topic.

The Section also submitted comments on pend-
ing legislation that would have retroactively impaired
a foreign sovereign’s ability to assert a merger doctrine
defense in judgment collection proceedings and would
have changed the rules of the game in pending litigation
involving the Republic of Argentina. That proposal was
ultimately withdrawn in the face of the Section’s opposi-
tion and that of others, but has recently reappeared in a
more general form not limited to foreign sovereigns but
equally objectionable on rule of law and other policy
grounds, so the Section has again prepared an opposing
memorandum. Mark Rosenberg has led these efforts.

The Section has also maintained the high quality of
its three publications, the International Law Practicum,
the New York International Chapter News and the New York
International Law Review, thanks to the efforts of our pub-
lications team, including David Detjen, Thomas Backen,
Dunniela Kaufman, Lester Nelson and Chryssa Valletta.

This is by no means an exhaustive list of the Section’s
activities over the past year. It is enough of a sampling
to make clear that the Section’s accomplishments are the
work of a large team and not of the Section’s Chair, or
even its senior officers. But I cannot end without express-

NEW YORK STATE BAR ASSOCIATI

Annualiivieeting

January 21-26, 2013

Hilton New York

1335 Avenue of the Americas
New York City

International Section
Program
Wednesday, January 23, 2013

Save the Dates

ing my great appreciation for the extraordinary help

and support of my immediate predecessors, Carl-Olof
Bouveng and Michael Galligan, who were unstinting in
providing their time, efforts and sound advice. Without
their assistance, we would not have had the successful
year we have had. The same is true of Andrew Otis, our
new Chair; Glenn Fox, our Chair-elect; Larry Shoenthal,
our long-time Treasurer; as well as Thomas Pieper and
Neil Quartaro who round out the senior officer team from
the past year.

Perhaps most important, we accomplished the dif-
ficult transition after the retirement of Linda Castilla, the
NYSBA's extraordinary staff liaison to the Section since its
founding. While Linda is in many ways irreplaceable, and
was critical to our success over the last quarter century,
her successor, Tiffany Bardwell, has made the transition
far smoother than we had any right to expect. I am grate-
ful for her diligence and dedication, which made a change
I very much feared become smooth sailing for me and for
the Section.

It has been a pleasure and a privilege to serve as the
Section’s Chair for the past year and to help advance all of
its wide range of activities. Many thanks to everyone who
participated in making it as good a year as it was. I am
looking forward to seeing where Andrew takes us next.

Andre R. Jaglom
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A Message from the Chair

(Continued from page 1)

As of October 1, our membership stood at approxi-
mately 2,200. This is very good and almost near a record;
however, it is well short of my goal of raising Section
membership to 2,500 during my term. Under the leader-
ship of our Vice Chairs for Membership, Joyce Hansen,
Allen Kaye, Eberhard Rohm and Dan Rosenstein, we
have developed and are implementing a strategic plan
to achieve our membership goal but they cannot do it
alone. They need your help. I ask each of you to try to
recruit one new member this year. Simply tell them why
you joined the Section and what you enjoy most about
Section membership. You can also tell them about our
excellent publications, active listserves and fantastic
meetings, but the most convincing reason to join is your
own enthusiasm for the Section. And remember to renew
your own membership before it expires at the end of the
calendar year.

Under the leadership of Albert Bloomsbury, Nina
Laskarin, Michael Galligan and John Hanna, the Sec-
tion has become an active and valued participant in the
UNCITRAL process and in the United Nations more
broadly. In June-July, NYSBA representatives attended
the 45th UNCITRAL Plenary Session in New York. Based
on a paper developed by the International Microfinance
and Financial Inclusion Committee co-chaired by Julee
Milham and Azish Filabi and submitted to UNCITRAL,
the NYSBA delegates participated in UNCITRAL discus-
sions of a microfinance conference, among other topics.
In addition to becoming more involved with UNCITRAL
directly, the Section increased its profile at the United
Nations by submitting a statement for the September
24, 2012 high-level meeting on the Rule of Law which
Albert Bloomsbury and Nina Laskarin attended. The
Section’s statement was praised by the United Nations
Legal Department and will appear on the Rule of Law
meeting website, along with statements from other non-
governmental organizations. I am very excited about our
role in the Rule of Law meeting and would like to see the
Section become more active in this important area.

Our Section continues to develop and produce top
notch events throughout the year. The Lisbon seasonal

meeting was a great hit thanks to meeting co-Chairs Neil
Quartaro and Pedro Pais de Almeida. This was also staff
liaison Tiffany Bardwell’s first meeting and it went off
without a hitch. The meeting went so well that at the final
dinner, a first time meeting attendee asked me whether
Section meetings always occur so flawlessly. In addition,
the Section held its first meeting in Africa in the form of

a pre-meeting in Casablanca, Morocco on October 9, the
Monday before the Lisbon meeting occurred. The meeting
could not have been so successful without all of those Sec-
tion members who chipped in to organize and speak on
panels and who attended. We are hoping that many of the
first time attendees will become members and regularly
attend Section events.

There are also a number of exciting meetings sched-
uled in the future. In January, we will have a program
organized by First Vice-Chair Thomas Pieper that will
be part of the overall NYSBA meeting in New York. In
March, Italy Chapter Chair Marco Amorese will host a
Europe regional Chapter Chairs meeting in Milan. And
we will repeat our very successful Global Law Week from
May 14-17, 2013 to be followed by our annual retreat on
May 18. I hope that you will join us for these events. In
addition to these Section events, many Committees and
Chapters are also developing or co-sponsoring events. We
have attempted to gather all of these events, along with
events from other international law organizations and
major holidays, on one calendar on the Section website.
It's under the “events” tab on the left. If you are develop-
ing a Committee or Chapter event, I urge you to check the
calendar as part of the planning process and let us know
when your event will occur so that we can make sure that
the calendar is as comprehensive as possible,

In conclusion, our Section is growing both in mem-
bers and in activities. It is my privilege to lead the Section
during this time but the credit for the Section’s successes
goes to all of its members. I hope that you will join me as
we move forward to make our Section even better. I look
forward to seeing each of you soon.

Andrew D. Otis
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Anti-Corruption and Bribery Compliance:
U.S., UK, EU, Prague: How Does It All Fit Together?

The UK Perspective

By Jonathan P. Armstrong

Introduction

The UK’s new wide ranging anti-bribery legislation,
the Bribery Act 2010 came into force on 1st July 2011. It
has been called “the toughest enforcement standard in the
world” and has received widespread comment not only
in specialist compliance media but also in the mainstream
press. Indeed, at least one UK newspaper moved a senior
journalist from his existing duties solely to focus on anti-
corruption as a sign of the interest in the new legislation.

When announcing the start date last March the Lord
Chancellor and Secretary of State for Justice Kenneth
Clark also issued the Ministry of Justice (Mo]) final guid-
ance on how a company should comply with the new
legislation. At the same time, joint prosecutorial guidance
was issued indicating who should feel the full weight
of the legislation. The documents are lengthy. The Mo]’s
quidance stretches to 45 pages, with the prosecutors” guid-
ance a further 12 pages.

What Does the Act Cover?

The new UK Act is markedly different from the U.S.
Foreign and Corrupt Practices Act (FCPA), which was
formerly regarded by many as the high-water mark. The
new legislation replaces UK legislation stretching back to
1889 and the UK Government has said

The Bribery Act reforms the criminal
law to provide a new, modern and com-
prehensive scheme of bribery offences
that will enable courts and prosecutors
to respond more effectively to bribery at
home or abroad.

It has a number of stringent new features, including:

¢ Increased penalties of up to 10 years in jail and un-
limited fines for individuals, companies and part-
nerships (contrasted with five years” maximum jail
term under the equivalent provisions of the FCPA);

* The banning of bribes to both public and private
officials;

* A new strict liability offense of failure to prevent
bribery;

¢ Aban on facilitation payments;

* The criminalization of both the giving and accept-
ance of bribes.

The new UK legislation applies to UK corporate enti-
ties—even if they are foreign-owned—individuals who
ordinarily reside in the UK, and non-UK nationals and
entities if an act or omission forming part of the offence
takes place within the UK.

Perhaps the most significant way in which the Act
alters the international anti-corruption landscape is with
the new offense of failure to prevent bribery. This is a
strict liability offence, although companies and individu-
als may be able to fall back on an “adequate procedures”
defence.

Bribery Offences
The Act creates four offences:

1. A general offence covering offering, promising or
giving a bribe (in section 1 of the Act).

2. A general offence covering requesting, agreeing to
receive or accepting a bribe (section 2).

3. A distinct offence of bribing a foreign public offi-
cial to obtain or retain business (section 6).

4. Anew strict liability offence for commercial organ-
isations where they fail to prevent bribery by those
acting on their behalf (section 7).

The New Offence of Failure to Prevent Bribery

It is the new offence of failure to prevent bribery
which has received by far the most attention. A company
commits an offence if a person associated with it bribes
another person for its benefit. Under the Act a person
is “associated” with the company if he or she performs
services for or on its behalf, regardless of the capacity in
which he or she does so. This could cover agents, em-
ployees, subsidiaries, intermediaries, joint venture part-
ners and suppliers. All of them could make the company
guilty of the new offence.

This is a strict liability offence. This means that there
is no need to prove negligence or the involvement and
guilt of the “directing mind and will” of the company.
This makes the offence easier to prove and will likely lead
to more corporate prosecutions and convictions.

Adequate Procedures Defence

A company could have a defence to the section 7 fail-
ure to prevent bribery offence if it can prove it had “ad-

NYSBA New York International Chapter News | Fall 2012 | Vol. 17 | No. 1



equate procedures” in place to prevent bribery.! “Ade-
quate procedures” are not defined in the Act but both the
Mo] guidance and the Prosecution Guidance give some
indications of what adequate procedures might look like.

Criminal Penalties

The potential consequences of being convicted of
a bribery offence include criminal penalties for both
individuals and companies. As we have already said,
individuals can be jailed for up to ten years. Fines for
companies are likely to be substantial. No guidance has
yet been given on the level of fines, but recently a UK
Crown Court judge in a case against a company that had
been found guilty of bribery said that fines for corruption
should be in the tens of millions of pounds or more.

The first case to come to court under the Act gives
an indication of likely penalty and also illustrates a key
difference between the Bribery Act 2010 and the FCPA
in that the case involved domestic bribery. In November
2011 a court clerk at Redbridge Magistrates” Court in
the South of England was convicted of offences under
the Bribery Act 2010 and sentenced to prison for those
offences for three years. Munir Patel pleaded guilty to
taking a bribe of £500 to avoid putting details of a traffic
summons on a court database. He also pleaded guilty
to offences under pre-existing legislation which were
committed before the Bribery Act 2010 came into force.
He was additionally sentenced to six years for those of-
fences. Both sentences will run concurrently. The judge,
Judge Alistair McCreath, told the court that Patel’s of-
fences were a “very substantial breach of trust” and
would be punished accordingly. As an aside the Patel
case came to court after the Sun (a News International
newspaper) filmed Patel agreeing to be bribed by another
motorist for not entering details of that motorist’s speed-
ing charges. Whilst some uninformed comment in the
UK has suggested that this shows that offences under
the new bribery legislation will be disproportionate, in-
formed commentators, and the judge, saw the need for
the sentence to take into account Patel’s offending. Patel
had said in a text message after being approached by a
motorist, “I only do this for Asian bruvs. I do this all day
long,” and the court heard that at least 53 cases involving
Patel had come to light.

“Senior officers of a company” (which is broadly
defined, and includes directors) can also be convicted of
an offence where they are deemed to have given their
consent or connivance to giving or receiving a bribe.
Importantly, it is possible that omitting to do something
might be regarded as consent or connivance and lead to
prosecutions, fines and/or imprisonment. A director con-
victed of a bribery offence is also likely to be disqualified
from being a director for up to 15 years.

What Does the MoJ Guidance Say?

Whilst technically the guidance speaks only to the
new offence of failure to prevent bribery, the guidance
goes through most of the main provisions of the Act, ex-
panding on its principles, and also contains examples at
the end of the document following the same format as
the draft guidance that the Mo] put out to the consulta-
tion exercise which closed in November 2010. Some of its
language is legalistic, and in places the guidance does not
appear as clear as it could have been. The six principles
of compliance that were in the draft guidance are re-
tained, but have been altered slightly. Those six principles
and the short explanatory notes given by the Mo] are as
follows:

1. Proportionate procedures. “A commercial organi-
zation’s procedures to prevent bribery by persons
associated with it are proportionate to the bribery
risks it faces and to the nature, scale and complex-
ity of the commercial organization’s activities.
They are also clear, practical, accessible, effectively
implemented and enforced.”

2. Top-level commitment. “The Top-Level manage-
ment of a commercial organization (be it a board of
directors, the owners or any other equivalent body
or person) are committed to preventing bribery by
a person associated with it. They foster a culture
within the organization in which bribery is never
acceptable.”

3. Risk assessment. “The commercial organization
assesses the nature and extent of its exposure to
potential external and internal risks of bribery on
its behalf of persons associated with it. The assess-
ment is periodic, informed and documented.”

4. Due diligence. “The commercial organization ap-
plies due diligence procedures, taking a propor-
tionate and risk based approach, in respect of per-
sons who perform or will perform services for or
on behalf of the organization, in order to mitigate
identified bribery risks.”

5. Communication (including training). “The com-
mercial organization seeks to ensure that its brib-
ery prevention policies and procedures are embed-
ded and understood throughout the organization
through internal and external communication,
including training that is proportionate to the risks
it faces.”

6. Monitoring and review. “The commercial organi-
zation monitors and reviews procedures designed
to prevent bribery by persons associated with it
and makes improvements where necessary.”

From my experience in advising multi-national busi-
nesses there have been three key areas of interest. All
three are covered in the Mo] Guidance.
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Hospitality

It is clear, in contrast to equivalent legislation in other
countries, that hospitality is clearly within the scope of
the Act. The Mo]’s draft guidance had made it clear that
hospitality is fully within the ambit of the new law, say-
ing “Hospitality and promotional expenditure can be employed
improperly and illegally as a bribe.” It seems to be the view
of the UK government and the prosecutors that hospital-
ity is often just the first act in a bribery play. For example,
one of the prosecutors said during the guidance process
that hospitality is “used...to groom employees...into a
position of obligation and thereby prepare the way for
major bribery.” Against this background, it was natural
that hospitality was one of the main areas of concern in
submissions to the Mo] consultation.

Earlier guidance from the Mo]J did not shed sufficient
light on the level of hospitality that would be permitted
and how that value would be determined. Mr. Clarke
commented on this specifically in his March announce-
ment, stating:

The guidance makes clear that no one is
going to try to stop businesses getting
to know their clients by taking them to
events like Wimbledon, Twickenham or
the Grand Prix. Reasonable hospitality
to meet, network and improve relation-
ships with customers is a normal part of
business.

The Mo]J’s guidance also says that the sector of busi-
ness could be taken into account. What is viewed as nor-
mal entertaining in some industries would likely appear
lavish in others. The Mo]J’s guidance says:

The standards or norms applying in a
particular sector may also be relevant....
However, simply providing hospitality
or promotional, or other similar business
expenditure which is commensurate with
such norms is not, of itself, evidence that
no bribe was paid if there is other evi-
dence to the contrary; particularly if the
norms in question are extravagant.

The guidance also explains that travel and hospitality
connected with the service offered is unlikely to be pros-
ecuted—for example, a trip to see a hospital to show the
efficiency of its management and standards of care is like-
ly to be acceptable to a potential buyer of those services.

Facilitation Payments

Facilitation (or facilitating) payments—small pay-
ments to government officials to expedite an official act—
are in some circumstances permitted under the FCPA but
are not allowed under the UK Act. The Mo] guidance has
a slightly changed tone on facilitation payments from
the earlier draft. Whilst emphasizing that they are not

permitted, in contrast to the FCPA, the guidance states
that the eradication of facilitation payments is a long-term
objective. This echoes the comments of Vivian Robinson,
QC, the then-General Counsel of the Serious Fraud Office
(SFO) when he spoke on a panel I organized in London
on 18 March 2011. Mr. Robinson said then that no one
would expect facilitation payments to stop overnight. The
Mo]’s guidance also appears to build on Mr. Robinson’s
comments at the London meeting that duress would be a
factor taken into account when considering prosecutions
for making facilitation payments. The Mo] guidance says:

It is recognised that there are circum-
stances in which individuals are left with
no alternative but to make payments in
order to protect against loss of life, limb
or liberty. The common law defence of
duress is very likely to be available in
such circumstances.

The SFO’s activity following the introduction of the
Act seems also to suggest a particular focus on facilitation
payments. In October the SFO charged three former exec-
utives of Innospec Limited with respect to alleged corrupt
payments to public officials in Iraq to expedite tests on a
competitor’s product and then to produce unfavourable
results from that test. We do not know the exact nature of
the alleged offences but it seems likely that the payment
of facilitation payments is alleged. The alleged offences
took place between 2002 and 2008 and as a result are
charged under the legislation which existed prior to the
Bribery Act 2010, but nonetheless show the SFO’s interest
in this area.

Associated Persons

Another area of special difficulty for multinational
corporations has been the fact that a corporation can be
liable under Section 7 of the Act if a person associated
with it bribes another person intending to obtain or retain
business or a business advantage for the organization.
The investigatory firm Control Risks has called associ-
ated persons “the single most important risk companies need
to manage” and has said that all of the major corruption
cases in recent years have involved bribes paid by third
parties such as commercial agents.

The Mo] guidance makes it clear that an associated
person can be an individual, or an incorporated or un-
incorporated body. The capacity in which a person per-
forms services for and on behalf of the organization does
not matter, so employees, agents and subsidiaries will
be included. It could also include an obligation on fran-
chisors to ensure that their franchisees comply. The Mo]
guidance emphasises this:

this broad scope means that contractors
could be “associated” persons to the ex-
tent that they are performing services for
or on behalf of a commercial organiza-
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tion. Also, where a supplier can properly
be said to be performing services for a
commercial organization, rather than
simply acting as the seller of goods, it
may also be an “associated” person.

The Mo]J guidance does, however, seem to give more
comfort than was previously thought, saying that where
a supply chain involves several entities or a project is to
be performed by a prime contractor with a series of sub-
contractors an organization is unlikely to be prosecuted
for failure to exercise control over those further down the
chain than its own contractual reach. This means that a
prime contractor will be liable for the acts of his subcon-
tractors but not his subcontractors” subcontractors. The
contractor would still need to explain its anti-bribery
policy to those it contracts with and also ask them to pass
compliance obligations down the chain. Whether any
prosecutor would follow the Mo] guidance is, however, a
matter for debate.

What Are the Prosecutors Thinking?

It is important to note that unlike the Department of
Justice in the United States, the Mo] does not have the
ability to prosecute offenses under the Bribery Act 2010.
The majority of the prosecutions will be brought by the
SFO, which has been heavily involved to this point in
explaining to businesses how their new powers are likely
to be exercised. At the London event, Mr. Robinson con-
firmed that the SFO would look to examine each case on
its facts. The prosecutors’ guidelines reinforce this, say-
ing that

The Act is not intended to penalize ethi-
cally run companies that encounter an
isolated incident of bribery.

Prosecutors will employ a two-step test:

1. Is there sufficient evidence to provide a realistic
prospect of conviction?

2. If so, is prosecution in the public interest?

For the SFO, the two main factors that are likely to
influence whether or not a prosecution is in the public in-
terest are whether the company has adequate procedures
in place and whether it self-reported the issue to the SFO.

The following factors also indicate that a prosecution
under the Act will be more likely:

1. A conviction would bring a significant sentence.
2. Offences are premeditated.

3. Offences are committed in order to lead to more-
serious offending.

4. Those involved are in positions of authority or
trust and take advantage of that position.

Facilitation Payments

The prosecutors’ guidelines also outline how their
discretion should be issued when considering prosecu-
tions for making facilitation payments. Factors likely to
lead to prosecution include:

1. Large or repeated payments.

2. Facilitation payments that are planned for or ac-
cepted as part of a standard way of conducting
business.

3. Payments that indicate an element of active cor-
ruption of the official in the way the offense was
committed.

4. Whether a commercial organization has a clear
and appropriate policy setting out procedures an
individual should follow if facilitation payments
are requested and these procedures have not been
correctly followed.

It is this final factor which is likely to cause the most
concern to companies that have made the effort to imple-
ment clear policies that have failed. However, the guide-
lines clarify that a single, small payment is likely to result
in only a nominal penalty. In addition, the SFO will also
take into account self-reporting, the clarity of any policy
in place and whether the payer was in a vulnerable posi-
tion when a payment was sought.

Hospitality

The prosecutorial guidance also reinforces the Mo]
guidance on hospitality. The guidelines state that the cost
of the hospitality is only one factor, but little additional
guidance is provided.

Issues Around Data Privacy and the Act

One of the most challenging areas for multinational
businesses with the coming into force of the Bribery Act
2010 has been the heightening of the conflicts already felt
between data privacy laws in the UK (known as data pro-
tection laws) and the requirements imposed by bribery
legislation. The fact that effectively the burden of proof is
reversed and the company will have to prove that it took
adequate procedures to avail itself of the defence under
the Bribery Act 2010, rather than the prosecution prove
that it did not, is likely to increase the focus on internal
procedures. The EU’s proposed new Data Protection
Regulation will add to those difficulties, especially in its
introduction of a new EU-wide “right to be forgotten”
which is seen by some as a criminal’s charter in its cur-
rent proposed form. The most troubling conflicts between
existing data protection law and adequate procedures are
likely to be felt in three main areas.
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Due Diligence
The principle in the guidance requires that

The commercial organisation applies
due diligence procedures, taking a pro-
portionate and risk based approach, in
respect of persons who perform or will
perform services, for or on behalf of the
organisation, in order to mitigate identi-
fied bribery risks.

Traditionally, due diligence projects in the supply
chain have been challenging. Whilst the organisation at
the head of the supply chain may be clear and transpar-
ent with its suppliers about the level of due diligence it
will require and mandate in its contracts that suppliers
agree to join in the process, and to take the necessary
consents from their employees, it is often the case that
those further down the supply chain do not. It is common
these days for many supply chains to end up, for obvious
reasons, in lower cost jurisdictions. Often it is assumed
(sometimes wrongly) that these countries have little or no
data privacy law. As part of their policy revisions for the
new legislation companies must do much more analysis
on their supply chain, not only to find out where it ends
but also to ensure that bribery and corruption are not in-
volved to satisfy their legal obligations. In addition, they
will have to ensure that they have the right to monitor
individuals” behaviours and actions lawfully. The Mo]
guidance makes it clear that enquiries into individuals
are part of the fulfilment of the Principle 4 requirements:

“Due diligence” for the purposes of
Principle 4 should be conducted using

a risk-based approach... In higher risk
situations, due diligence may include
conducting direct interrogative enquir-
ies, indirect investigations, or general
research on proposed associated persons.
Appraisal and continued monitoring of
recruited or engaged “associated” per-
sons may also be required, proportionate
to the identified risks...due diligence
may involve direct requests for details on
the background, expertise and business
experience, of relevant individuals. This
information can then be verified through
research and the following tip of refer-
ences, etc... A commercial organisation’s
employees are presumed to be persons
“associated” with the organisation for
the purposes of the Bribery Act. The or-
ganisation may wish, therefore, to incor-
porate in its recruitment and human re-
sources procedures an appropriate level
of due diligence to mitigate the risks of
bribery being undertaken by employees
which is proportionate to the risk associ-
ated with the post in question...

Communication (Including Training)

Principle 5 was called “Clear, practical and accessible
policies and procedures” in the draft guidance. It requires
that

The commercial organisation seeks to
ensure that its bribery prevention poli-
cies and procedures are embedded and
understood throughout the organisation
through internal and external communi-
cation, including training, that is propor-
tionate to the risks it faces.

The issue with this principle is a familiar one. The
Ministry of Justice feels that a necessary part of Principle
5is:

the establishment of a secure, confiden-
tial and accessible means for internal or
external parties to raise concerns about
bribery on the part of associated persons,
to provide suggestions for improvement
of bribery prevention procedures and
controls and for requesting advice. These
so called “speak up” procedures can
amount to a very helpful management
tool for commercial organisations with
diverse operations that may be in many
countries. If these procedures are to be ef-
fective there must be adequate protection
for those reporting concerns.

Most multinationals will be familiar with the issues
caused by Sarbanes-Oxley reporting lines and the conflict
in Europe between a company’s need to have effective
whistleblowing schemes set against the hostility to those
schemes from data protection regulators, employees and
Works Councils in some parts of Europe. Those issues are
likely to recur again here as whilst the helpline will be
taking reports on UK based legislation, it is still likely that
for most global corporations they will want to operate
one whistleblowing scheme based in the U.S.

Monitoring and Review

Those same conflicts between data protection law and
the need to report and deal with corruption are often felt
when incidents are to be investigated. Most corporations
that have faced a significant corruption investigation will
be familiar with the need to balance the thoroughness of
the investigation with the need to respect the suspect and
the informant’s data protection rights. Increasingly we are
seeing suspects and their advisors seek to exercise these
rights to slow down or halt an investigation. In at least
one case where [ have been involved injunction proceed-
ings were threatened. Corporations will need to exercise
even more care than usual when conducting investiga-
tions under the new legislation as personal criminal li-
ability, as well as corporate liability, are likely to be in the
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minds of prosecutors. If the informal comments made
by prosecutors during the consultation process are to be
believed, the threshold for investigation will be set lower
than under the FCPA. This, coupled with the emphasis
on hospitality and promotional expenditure and the fact
that relatively small facilitation payments are in scope,
could lead to more investigations of relatively junior
employees. If the class of employees who are likely to be
investigated under the Bribery Act 2010 is greater, then
similarly the data protection issues are likely to be more
keenly felt.

What Steps Should Businesses Consider Taking
Now?

It is apparent that businesses should consider under-
taking a thorough program of compliance with the new
legislation, given the possibility of sanctions that include
up to 10 years in prison. Most organizations have concen-
trated on 5 key steps as part of their initial implementa-
tion plan:

1. The review of any existing ethics code, FCPA code
or the like, to check its compliance with the UK
legislation.

2. Communicating to employees what is expected
of them. This should extend beyond people em-
ployed by a UK company or a UK subsidiary. It
would also include those negotiating contracts in
the UK and UK nationals employed by the organi-
zation wherever they work.

3. Companies should consider embedding compli-
ance programs in subsidiaries, whether wholly
owned or not. For most organizations, this would
likely involve a structured program of board
meetings of subsidiary entities, with the Brib-
ery Act 2010 as an agenda item. If they have not
already done so they may also want to send a
briefing note to all of the directors of the relevant
subsidiaries beforehand, explaining their respon-
sibilities and instructing them to develop an ac-
tion plan to deal with the new law.

4. A specific training session for affected employees.
This might coincide with training the organiza-
tion has already completed; for example, under
Canadian law or under the FCPA, showing again
any online materials that are not inconsistent with
the new UK legislation. Over time, corporations
can build on this initial training, incorporating the
Mo]’s guidance.

5. Areview of “associated persons.” The Act impos-
es obligations on a company to do due diligence
on those with whom it does business. This would
include consultants, agents, suppliers and others-

for example, a franchisor may want to check com-
pliance at its franchisees.

It is important to remember that the new UK legisla-
tion also comes at a time of changing cultural attitudes.
Greater job mobility, decreased loyalty to employees and
demographic changes make whistleblowing more likely.
Initial reports on Dodd-Frank whistleblowing claims
show UK employees as keen participants. The SFO’s own
whistleblowing line, which does not incentivise whistle-
blowers, recorded 2,000 website hits and 500 calls in the
first month alone.

Anyone who reads the newspapers or watches the
news on TV cannot be in any doubt that Europe is cur-
rently in a state of uncertainty. What is not in doubt, how-
ever, is the UK’s commitment to stamping out corruption.
The Bribery Act 2010 is a clear call to action for businesses
large and small doing business from or with UK entities.
They ignore it at their peril.

Endnote

1. Section 7 of the Bribery Act 2010. The offence covers UK corporate
entities and “any other body corporate (wherever incorporated)
which carries on a business, or part of a business, in any part of the
United Kingdom.”

Resources

1. Bribery Act 2010 full text—http:/www.legislation.gov.uk/
ukpga/2010/23/contents.

2. The MoJ guidance—http://www.justice.gov.uk/guidance/docs/
briberty-act-2010-guidance.pdf.

3. The Prosecution Guidance—http:/www.sfo.gov.uk/
media /167348 /bribery%?20act%20joint%20prosecution%?20
guidance.pdf.

4. Details of the proposed new EU data regime—www.bit.ly/
neweudata.

Jonathan P. Armstrong is a lawyer at Duane Morris
LLP in London who focuses on advising multinational
clients on their risk and compliance. He has handled
legal matters in more than 50 countries involving corpo-
rate governance, corruption, reputation, internal inves-
tigations and global privacy policies. Mr. Armstrong
is regarded as an authority on the UK Bribery Act 2010
and the issues with the differences between that legisla-
tion and the FCPA. He has spoken at conferences on the
new legislation in Europe and the U.S. He was also in-
volved in submissions to the UK Ministry of Justice and
Serious Fraud Office in connection with the adequate
procedures defence in the new legislation and the treat-
ment of hospitality under the Act. Mr. Armstrong is a
Fellow of The Chartered Institute of Marketing (FCIM)
and Vice-Chair of the New York State Bar Association
International Section.
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The Revised Swiss Rules of International Arbitration

On June 1, 2012 the revised version of the Swiss Rules
of International Arbitration will come into force. The 2004
Swiss Rules of International Arbitration adapted the UN-
CITRAL Rules to modern practice of administered arbi-
trations and their revised version will continue to offer a
leaner, yet very effective, administration while ensuring
the necessary flexibility and autonomy for the arbitral
tribunal to conduct the proceedings according to the cir-
cumstances of each case.

challenge with the Secretariat within 15 days after
the circumstances giving rise to the challenge be-
came known to that party.

Also, where an arbitrator has to be replaced, a re-
placement arbitrator shall be designated pursuant
to the procedure applicable for the appointment of
arbitrators within the specific time-limit set by the
Arbitration Court.

The main amendments or new provisions are de-

scribed below:

* The body which administers the arbitrations under
the Swiss Rules is now named the “Arbitration
Court” (instead of the “Arbitration Committee”

under the 2004 Swiss Rules). It is assisted by a “Sec-

retariat,” which has offices in the seven Swiss cities

of the Chambers that have adopted the Swiss Rules.

¢ The revised Swiss Rules contain some new provi-
sions granting certain additional powers to the
institution as compared to the 2004 version of the
Rules. In particular:

— According to the new article 1.4, by submit-
ting their dispute to arbitration under the Swiss
Rules, the parties confer on the Arbitration
Court, to the fullest extent possible permitted
under the law applicable to the arbitration, all of
the powers required for the purpose of supervis-
ing the arbitral proceedings otherwise vested in
the competent judicial authority, including the
power to extend the term of office of the arbitral
tribunal and to decide on a challenge to an arbi-
trator on grounds not provided for in the Swiss
Rules.

— According to article 5.3, in the event of any fail-

ure in the constitution of the arbitral tribunal, the

Arbitration Court shall have all powers to ad-
dress such failure and may, in particular, revoke
any appointment made, appoint or reappoint
any of the arbitrators and designate one of them
as the presiding arbitrator.

— Under the revised Swiss Rules, the Arbitration
Court shall now approve the determination on
costs and may adjust it. The revised article 40.4
specifies that such approval or adjustment is
binding upon the arbitral tribunal.

for removals and replacement of arbitrators have
been amended. In particular, according to article
11.1 of the revised Swiss Rules, a party intending
to challenge an arbitrator must now file a notice of

To further expedite the proceedings, the procedures

According to the essential new article 15.7, all
participants in the arbitral proceedings shall act
in good faith and make every effort to contribute
to the efficient conduct of the proceedings and to
avoid unnecessary costs and delays.

Under the new article 15.8, the arbitral tribunal
may, with the agreement of each of the parties, take
steps to facilitate the settlement of the dispute. This
is a new development geared at increasing the ef-
ficiency of the proceedings.

To further increase cost and time efficiency of the
arbitral process, the revised Swiss Rules provide
that, as a rule, the parties shall file all documents
and other evidence on which they rely with their
statement of claim or statement of defense, respec-
tively (articles 18.3 and 19.2). Although arbitra-
tors remain free to decide otherwise based on the
circumstances of each case, the revision imposes a
higher standard on the completeness of the parties’
first submissions.

Consolidation as well as joinder of third parties to
the proceedings are now possible. In particular, the
institution may decide to consolidate a new case
with a pending proceeding after consulting with
the parties and any confirmed arbitrator to all pro-
ceedings, if need be even by revoking the appoint-
ment and confirmation of arbitrators (article 4.1).

The provision addressing interim measures of pro-
tection has introduced substantial changes.

— Article 26.1 now specifies that, upon the applica-
tion of any party or, in exceptional circumstances
and with prior notice to the parties, on its own
initiative, the arbitral tribunal may also modify,
suspend or terminate any interim measures
granted.

— Under the new article 26.3, the arbitral tribunal
may, in exceptional circumstances, rule on a
request for interim measures by way of a pre-
liminary order before the request has been com-
municated to any other party, provided that such
communication is made, at the latest, together
with the preliminary order and that the other
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parties are immediately granted an opportunity advance of CHF 20,000 for the costs of the emer-

to be heard. gency relief proceedings, the Arbitration Court
shall appoint and transmit the file to a sole emer-
gency arbitrator, unless (i) there is manifestly no
agreement to arbitrate referring to the Swiss Rules,
or (ii) it appears more appropriate to proceed with
the constitution of the arbitral tribunal and refer the
application for emergency relief to it.

— Although the right to request interim relief from
the arbitral tribunal is an additional option, ar-
ticle 26.5 clearly stipulates that, by submitting
their dispute to arbitration, the parties do not
waive any right that they may have under the
applicable laws to submit a request for interim

measures to a judicial authority and that such The emergency arbitrator must render a decision
request shall not be deemed to be incompatible within 15 days from the date on which he or she
with the agreement to arbitrate. has received the file. His or her decision shall have

the same effect as a decision on interim relief pur-
suant to article 26. Any interim measure granted
by the emergency arbitrator may be modified, sus-
pended or terminated by the emergency arbitrator
or, after transmission of the file to it, by the arbitral

® The provision on emergency relief is entirely new
to the Swiss Rules (article 43). The main purpose
for introducing emergency arbitrator proceedings
was to allow urgent interim measures before the
constitution of the arbitral tribunal. In the event of

. . tribunal.
particular urgency, the emergency arbitrator can
Iso i limi der, bitral tribu-
also issue a preliminary order, as an arbitral tribu Nicolas Piérard, Partner
nal (see above on article 26.3).
Borel & Barbey
As soon as possible after the receipt of the ap- Geneva, Switzerland
plication for emergency relief, the payment of a nicolas.pierard@borel-barbey.ch

registration fee of CHF 4,500 and the deposit of an
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Spotlight on the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards

Introduction

The New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the “New York
Convention”)! is a crucial international agreement because
it allows parties to participate in international arbitrations
without fear that an arbitral award rendered in one coun-
try will not be enforced in another. Accordingly, one of the
three long-term missions of the New York State Bar Asso-
ciation International Section, as adopted by the Executive
Committee of the International Section on September 15,
2009, has been to serve as the guardian of the New York
Convention and the international arbitration process. In
this second edition of the “reporter” on recent statutory
and case law developments in application of the New York
Convention, compiled from submissions we received by
soliciting each of the Chapter Chairs for contributors from
their country, we were able to include submissions from 3
countries. We plan to publish a new edition of the reporter
annually, and hope that we will have more contributors
next year. Please contact either of the undersigned directly
if you would like to contribute to the next edition. We look
forward to hearing from you.

Chryssa V. Valletta
cvalletta@phillipsnizer.com
Phillips Nizer LLP

David E. Miller
davidemiller2003@yahoo.com

AUSTRALIA

Statutory Developments

In 2011 Australian courts continued to take a pro-
enforcement approach to the recognition and enforcement
of foreign arbitral awards consistent with the New York
Convention. Also during 2011 most Australian states and
territories enacted legislation adopting the Model Com-
mercial Arbitration Bill (the Model Bill) which applies to
domestic arbitration and which implements the grounds
for recognition and enforcement of arbitral awards in the
UNCITRAL Model Law on International Commercial
Arbitration (the Model Law). As a result, the laws govern-
ing international and domestic arbitration in Australia
will be more closely aligned and this should assist in the
development of a more nationally consistent approach to
arbitration. The key decisions in 2011 relating to the imple-
mentation of the New York Convention in Australia are
discussed below.

Case Law Developments

A. Uganda Telecom Limited v Hi-Tech Telecom Pty
Ltd (2011) 277 ALR 415

(a) Uganda Telecom Limited (UTL) applied to the Fed-
eral Court seeking to have a foreign arbitral award
made in Uganda recognised and enforced against
Hi-Tech Telecom Pty Ltd (Hi-Tech) under the Inter-
national Arbitration Act 1974 (Cth) (the IAA). Hi-
Tech objected on the basis that:

(b) the arbitration clause was uncertain, and therefore
void, because it did not specify various matters that
were necessary in order to conduct the arbitration;

(c) the arbitrator made factual and legal errors in mak-
ing the award;

(d) the award was contrary to Australian public policy;
and

(e) the court has a general discretion to refuse enforce-
ment, which it should exercise in this instance.

In recognising and enforcing the award, the Federal
Court held that:

(a) the arbitration clause was not void because the
Ugandan Arbitration and Conciliation Act 2000 in-
cludes provisions for “filling in the blanks,” which
were “meticulously followed in the present case”;

(b) an error of fact or law in the arbitrator’s reasoning
is not a ground for refusing enforcement of a for-
eign award under Australian law;

(c) the public policy exception “should be narrowly
interpreted” and generally is not to be exercised on
the basis of “[e]rroneous legal reasoning or misap-
plication of law” by the arbitrator; and

(d) Australian courts have no general discretion to re-
fuse enforcement of a foreign award, and indeed,
the purpose of the New York Convention requires a
“pro-enforcement bias.”

B. IMC Aviation Solutions Pty Ltd v Altain Khuder
LLC[2011] VCA 248

Altain Khuder LLC (Altain Khuder) applied to the Vic-
torian Supreme Court seeking to have a foreign arbitral
award made in Mongolia recognised and enforced against
IMC Aviation Solutions Pty Ltd (IMC) under the IAA. IMC
argued that it was not a party to the arbitration agreement
and, therefore, recognition and enforcement of the award
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should be refused. In recognising and enforcing the
award, the Victorian Supreme Court held that:

i. inlight of the pro-enforcement policy of the IAA,
the onus of proving any of the defences against en-
forcement is borne by the party resisting enforce-
ment; and

ii. IMC did not discharge this onus.

However, on appeal, the Victorian Court of Appeal
held that the onus only shifts to the party resisting en-
forcement once the party seeking enforcement has estab-
lished the following three matters on a prima facie basis:

(a) an award has been made by a foreign arbitral
tribunal which grants relief to an award credi-
tor against an award debtor;

iii. this award is made pursuant to an arbitration
agreement; and

iv. the award creditor and award debtor are both par-
ties to this arbitration agreement.

The Court of Appeal held that Altain Khuder could
not prima facie show that IMC was a party to the arbitra-
tion agreement, and therefore refused to recognise and
enforce the arbitral award.

C. ESCO Corporation v Bradken Resources Pty Ltd
[2011] FCA 905

ESCO Corporation (ESCO) applied to the Federal
Court seeking to have a foreign arbitral award made
in the United States (in relation to a license agreement)
recognised and enforced against Bradken Resources Pty
Ltd (Bradken) under the IAA. However, at the same time
Bradken appealed the award to the United States District
Court. Consequently, Bradken sought the adjournment of
the Federal Court proceedings until there has been a final
determination of proceedings in the United States.

Section 8 of the IAA implements Article VI of the
New York Convention and provides that where an ap-
plication to set aside or suspend an arbitral award has
been made in the country in which the award was made,
the court may, “it considers it proper to do so,” adjourn
the proceedings and may also order the other party to
give suitable security. The Federal Court considered that
in this case it would be fair to both parties to allow an ad-
journment given that ESCO’s interests could be protected
by an order for substantial security (equivalent to the
balance of monies payable under the award, excluding
interest).

Article VI of the New York Convention attempts to
streamline the arbitral process by preventing concurrent
proceedings taking place in multiple jurisdictions. Justice
Foster upheld this approach by adjourning the proceed-
ings until proceedings in the United States are concluded.

D. Larkden Pty Limited v Lloyd Energy Systems Pty
Limited [2011] NSWSC 1305; [2011] NSWSC 1331

In two related proceedings the NSW Supreme Court
first lifted a stay to allow proceedings to enforce an ar-
bitral award to be brought against a company in admin-
istration and then recognised and enforced the arbitral
award. In granting leave to bring proceedings against the
company in administration, the court noted that under the
Commercial Arbitration Act 2010 (NSW) (the NSW Act) a
court can only refuse to enforce arbitral awards in defined
circumstances. While a stay is not a refusal, it is an im-
pediment to enforcement. In the subsequent enforcement
proceedings the court held that public policy objections to
enforcement under the NSW Act are properly limited to
notions of “morality and justice.” The court noted that the
public policy exception has been typically read narrowly
by Australian courts. Although this decision relates to a
domestic arbitration award, the NSW Act is based on the
Model Bill which implements the grounds for recognition
and enforcement of arbitral awards in the Model Law,
which in turn reflect the New York Convention.

Nicola Nygh
nicola.nygh@aar.com.au
Allens Arthur Robinson

Mark Darian-Smith
mark.darian-smith@mallesons.com
Mallesons Stephen Jaques

SINGAPORE

Statutory Developments

There have been no significant legislative develop-
ments in relation to the enforcement of foreign arbitral
awards over 2011.

Some changes are being proposed to the International
Arbitration Act (“IAA”). These, however, relate to the defi-
nitions of “arbitral tribunal” and “arbitration agreement,”
as well as the scope of an arbitral tribunal’s powers and
not the enforcement of foreign arbitral awards in Singa-
pore. The proposed changes were the subject of a public
consultation in October 2011.

Case Law Developments

A. Public Policy Considerations in Setting Aside an
Arbitral Award

In a significant decision, the Singapore Court of Ap-
peal in AJU v AJT [2011] SGCA 41 overturned the High
Court’s decision to set aside an arbitral award (“the
Award”) on the basis that it enforced an illegal agreement
and was therefore in conflict with the public policy of
Singapore. The High Court decision was the first reported
judgment in Singapore where an arbitration award had
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been successfully set aside on the grounds that it was in
conflict with public policy.

The Respondent had initiated arbitration proceedings
in Singapore against the Appellant for alleged wrongful
termination of an agreement. After arbitration had been
initiated, the Appellant made a complaint to the Thai Po-
lice of fraud against the Respondent’s sole director and
shareholder and two of its subsidiary companies on the
basis of an alleged forged document faxed to the Appel-
lant. The complaint led to criminal charges being laid for
joint fraud, forgery and use of a forged document. The lat-
ter charges were non-compoundable offences under Thai
law and agreements to compromise any such offences
were against Thai public policy.

Whilst the police investigations were continuing,
the parties negotiated a settlement of their disputes and
entered into an agreement that provided, amongst other
things, for each party to terminate and withdraw all ac-
tions. After the agreement was signed, the Appellant
withdrew its complaint to the police and cessation orders
were issued in respect of the criminal charges. However,
the Respondent refused to terminate the arbitration pro-
ceedings, contending that the charges could still be reac-
tivated by new or additional information. The Appellant
formally applied to the arbitral tribunal (“the Tribunal”)
to terminate the arbitration on the grounds that the par-
ties had reached full and final settlement of their claims.
The Respondent challenged the validity of the agreement
on the grounds that it amounted to an illegal agreement
to stifle the prosecution of a non-compoundable offence in
Thailand. The Tribunal ruled that the agreement was not
illegal and directed that the arbitration be terminated. The
Respondent appealed to the High Court, where the critical
issue was whether the court could, in exercising its super-
visory jurisdiction, reopen the Tribunal’s findings of fact
and/or law and decide for itself whether the agreement
was illegal. The court held that it could do so in “an appro-
priate case” (but without explaining what would qualify as
an “appropriate case”).

However, the Court of Appeal held that the High
Court had erred in reopening the arbitral tribunal’s find-
ing of fact that the agreement in issue was not illegal and
in so holding, the Court of Appeal reaffirmed the narrow
scope of the public policy ground for challenging arbitral
awards under Article 34(2)(b)(ii) of the UNCITRAL Model
Law on International Commercial Arbitration (“Model
Law”), which is based on Article V(2)(b) of the New York
Convention. The Court of Appeal held that findings of
fact made in an arbitral award issued pursuant to the [AA
were binding on the parties and could not be reopened
except where there was fraud, breach of natural justice or
some other recognized vitiating factor. The Court of Ap-
peal held that this approach was in line with the legisla-
tive policy of the IAA of giving primacy to the autonomy
of arbitral proceedings and upholding the finality of
arbitral awards, and declined to follow a more interven-

tionist approach advocated in a number of English court
decisions.

B. Court of Appeal Upholds High Court Decision
to Set Aside Arbitral Award Where Tribunal
Exceeded Powers

In CRW Joint Operation v PT Perusahaan Gas Negara
(Persero) TBK [2011] SGCA 33, the Singapore Court of
Appeal upheld the High Court’s decision to set aside a
majority award made by an ICC arbitral tribunal (“the
Tribunal”). Our report on Singapore developments in the
Summer 2011 NYSBA New York International Chapter News
covered the case before the High Court, which was based
on the Tribunal’s decision to issue a Final Award uphold-
ing a Dispute Adjudication Board (“DAB”) decision issued
pursuant to the Conditions of Contract for Construction: For
Building and Engineering Works Designed by the Employer
(1st Ed, 1999) (the “FIDIC Conditions of Contract”) pub-
lished by the Fédération Internationale des Ingénieurs-
Conseils (“FIDIC”). The FIDIC Conditions of Contract set
out terms for adjudication and arbitration in the event of
a dispute between parties who incorporate its provisions
into a construction contract.

The Tribunal issued a Final Award, providing that the
Appellant was entitled to immediate payment as sought.
Whilst the Appellant applied to the court to enforce the Fi-
nal Award, the respondent applied to set the award aside
pursuant to Article 34(2)(a)(iii) of the Model Law, which
is substantially similar to Article V(1)(c) of the New York
Convention. The Respondent argued that the tribunal had
acted in excess of its powers by converting the DAB deci-
sion into a Final Award. The High Court agreed that the
Tribunal had exceeded its powers and set the Award aside.

The Court of Appeal agreed with the High Court. The
Court held that it was not open to the Tribunal to issue
a Final Award without reviewing the merits of the case.
What the Tribunal ought to have done was to make an
interim award in favour of the Appellant for the amount
assessed by the DAB (or such other appropriate amount)
and then proceed to hear the parties’ substantive dispute
afresh before making a final award.

The status of such a decision and the manner of its
enforcement have been open questions both in Singapore
and internationally for some time and academic opinion
on the subject has been divided. The decision of the Court
of Appeal in this case has settled the position in Singapore,
although some international commentators have ques-
tioned the decision.

C. Available Courses of Action to Challenge or
Enforce an Arbitration Award

A party seeking to challenge an arbitration award has
two courses of action open to him. He can either apply to
the supervising court to set aside the award, or he can ap-
ply to the enforcement court to set aside any leave granted
to the opposing party to enforce the award. The argument
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put forward by plaintiffs in Galsworthy Ltd of the Republic
of Liberia v Glory Wealth Shipping Pte Ltd [2010] SGHC 304
(“Glory Wealth Shipping”) was that these were alternative
options and not cumulative ones and the fact that the
defendants had already commenced proceedings in the
English courts to challenge the arbitration award on the
grounds of irregularity precluded them from making an
application to set aside the order granting leave to the
plaintiffs to enforce the award.

Chou Sean Yu
seanyu.chou@wongpartnership.com
Wong Partnership

UKRAINE

Statutory Developments

In 2011 Ukrainian legislation experienced significant
changes with respect to the enforcement of international
arbitral awards.

A. Enforcement and Setting Aside of International
Arbitral Awards

In February 2011 the Ukrainian Parliament intro-
duced several important amendments to the Code of
Civil Procedure of Ukraine. The amendments established
a new regime for enforcement and setting aside of inter-
national arbitral awards.

In accordance with Law No. 2979-VI, dated 3 Febru-
ary 2011, international arbitral awards are to be enforced
in accordance with the provisions for granting permis-
sion to enforce foreign court judgments. The Law actually
“legitimized” the previous interpretation of legislation by
Ukrainian courts.?

Despite the positive effect of Law No. 2979-V], its
imprecise wording may have created a backdoor for third
parties to set aside international arbitral awards issued in
Ukraine as the seat of the arbitration. Now, third parties
whose rights and obligations were influenced by such ar-
bitration awards may challenge the awards to Ukrainian
courts, albeit no case law has emerged yet in this regard.

B. Interim Measures in Support of Applications for
Recognition and Enforcement of International
Arbitral Awards

In September 2011 the Ukrainian Parliament adopted
amendments to the Code of Civil Procedure of Ukraine
allowing application of interim measures by Ukrainian
courts against the respondent while the application on
recognition and enforcement of an international arbitral
award is pending with the court. Applications for interim
measures are served on an ex parte basis. Despite being a
breakthrough for the arbitration practitioners, an applica-
tion for interim measures from Ukrainian courts in sup-
port of international arbitration proceedings is still not
permitted.

C. Court Fees with Respect to Applications on
Recognition and Enforcement of International
Arbitral Awards

In August 2011 the Law of Ukraine No 3674-VI “On
Court Fees” was adopted. Previously, no court fees for
submission of an application on recognition and enforce-
ment of international arbitral awards were required save
for costs of informational-technical support of court pro-
ceedings. The law actually substituted the payment for
costs of informational-technical support of court proceed-
ings with an appropriate court fee, the amount of which
had been increased 1.5 times though it is at a low level,
reaching a little more than USD 10.

Case Law Developments

A. Notification of Respondent, Non-arbitrable Issues
And Excessive Legal Costs

(Raiffaisen Property Management GmbH -v- LLC
“Double W,” Case No. 1519/6-1/11)

Raffaisen applied to Odessa Malynovskii District Court
for recognition and enforcement of an award of the In-
ternational Arbitration Center at the Federal Chamber of
Economy of Austria. The dispute concerned a credit agree-
ment and agreement on sale of shares.

Double W resisted the recognition and enforcement on
two main grounds: (1) improper service of process (Double
W was not duly informed about the arbitration proceed-
ing), and (2) non-arbitrability of the issues submitted by
Raffaisen to the Tribunal.

The Court found that the mistake in Double W’s ad-
dress used for the purposes of service of process was an
insufficient ground for refusal to recognize or enforce the
award in view of the fact that Double W did serve its de-
fense submissions in the arbitration proceedings.

The Court, however, refused to recognize the award as
it dealt with non-arbitrable issues. It was held that under
Ukrainian law disputes arising from corporate relations
are non-arbitrable and that the Tribunal had no jurisdic-
tion to issue a declaratory award on the title to shares and
facts of legal significance, which were under the exclusive
jurisdiction of Ukrainian courts.

However, the Court granted recognition and enforce-
ment of the award in part concerning arbitration costs and
other expenses, but the Court refused to recognize and
enforce the portion of the award that awarded costs for
Raffaisen’s legal representation since the amount of legal
costs was excessive and would contravene principles of
reasonableness, fairness and good faith set down in Art. 3
of the Civil Code of Ukraine. It was concluded that oblig-
ing Double W to cover Raffaisen’s legal costs would entail
“punitive” economic consequences for Double W.
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B. Recognition of the Settlement Agreement
Confirmed by an Arbitral Tribunal

(BEARCO S.A. -v- Zaporizhzhya Titanium & Magnesium
Combine, Case No. 6-170/11)

In the arbitration proceeding BEARCO and the state-
owned Zaporizhzhya Titanium & Magnesium Smelter
(ZTMS) settled their dispute by way of a settlement
agreement which was consequently affirmed in an award
issued by the Tribunal of the International Commercial
Arbitration Court at the Ukrainian Chamber of Commerce
(ICACQC). As the settlement agreement was not complied
with, BEARCO applied to Zavodskyi Court of Zapor-
izhzhya for recognition and enforcement of the award.

ZTMS objected on the grounds that the Tribunal rec-
ognised Swiss law as applicable to the merits of the dis-
pute, but applied Ukrainian law only.

The Court recognised the award of the ICAC, hold-
ing that the Tribunal did not have to decide the dispute
on merits but only used lex arbitri to affirm the settlement
agreement in its award.

C. Defence Based on Improper Notification of
Commencement of Arbitration Proceedings
Rejected by Highest Specialized Court of Ukraine
on Civil and Criminal Matters

(VA Intertrading Aktiengesellschaft -v- HEKRO PET
Ltd)

In defending against recognition and enforcement
of the award issued by the Tribunal of International Ar-
bitration Center at the Federal Chamber of Economy of
Austria, HEKRO PET alleged that it had not been notified
of the commencement of arbitral proceedings, nomination
of arbitrators and issuance of arbitral award. The Highest
Specialized Court on Civil and Criminal Matters rejected
these defences on the basis that notices were sent to the
latest known address of HEKRO PET and that the latter
had failed to notify the Tribunal and the claimant of the
change of address.

D. Courts Do Not Review Whether the Arbitral
Tribunal Had Properly Selected the Applicable
Law

(0JSC Efirnoe -v- Delta Wilmar CIS, Case No.2-k-
1/2011p)

Efirnoe applied to the Yuzhnyy court of Odessa region
for the recognition and enforcement of the arbitral award
of International Commercial Arbitration Court at the Rus-
sian Federation Chamber of Commerce.

Delta Wilmar contested the application for recogni-
tion and enforcement, arguing that the Tribunal failed to
properly identify the law applicable to the merits of the
dispute. It was alleged that this amounted to breach of the
arbitration agreement (procedure) and that the award was
contrary to public policy of Ukraine.

The court found that the award complied with both
Ukrainian law and the New York Convention, dismissing
the defences of Delta Wilmar.

E. Courts Do Not Review Interpretation of Evidence
by the Arbitral Tribunal

(STS TRANS OY (Finland) -v- CJSC “Kyiv Manufacturing
Company “Rapid,” Case No.6-207/11)

STS sought to set aside the arbitral award of the Inter-
national Commercial Arbitration Court at the Ukrainian
Chamber of Commerce after its claims were held to have
failed.

STS submitted that the Tribunal wrongly interpreted
the evidence and such wrong interpretation was in conflict
with the public policy of Ukraine. The Court dismissed
the application of STS, confirming that any misinterpreta-
tion of evidence may not lead to the violation of Ukrainian
public policy.

F.  Recognition of the Award After the Applicant
Had Changed Its Commercial Name

(JSC Zaklady Gumove Bitom S.A (Konbelts Bitom) -v-
“Tradimg Commercial Enterprise “Krymtorg")

The Tribunal of the International Commercial Arbi-
tration Court at the Ukrainian Chamber of Commerce
(ICAC) rendered an award requiring Krymtorg to pay
Zaklady Gumove the value of certain delivered and unpaid
goods. In the aftermath Zaklady Gumove changed its name
to Konbelts Bitom and applied for recognition and enforce-
ment of the arbitral award.

The trial court and court of appeal refused to grant
recognition and enforcement of the arbitral award. Revers-
ing the judgements of the trial court and court of appeal,
the Highest Specialized Court of Ukraine on Civil and
Criminal Matters held that since Konbelts Bitom was a legal
successor of Zaklady Gumove there were no grounds to re-
fuse recognition and enforcement of the award.

Eugene Blinov
blinov@astapovlawyers.com

Maryna Riashchenko
riashchenko@astapovlawyers.com

Astapov Lawyers

Endnotes

1. Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 21 U.S.T. 2517 (New York 1958).

2. Before the introduction of those changes, Article 81 of the Law
of Ukraine “On Private International Law” No. 2709-1V, dated
23 June 2005, was interpreted to mean that “foreign court
judgments” included foreign arbitral awards. See NYSBA New York
International Chapter News, Summer 2011, Vol. 16, No. 1, at p. 34.
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New ICC Arbitration Rules for Today’s Business

Now in Force

As of 1 January 2012 the revised rules of arbitration
of the International Chamber of Commerce (ICC) (herein-
after “the 2012 Rules” or the “Rules”) entered into force.
The last revision of the ICC arbitration rules had come
into force in 1998. The new Rules were elaborated on by
a working body of more than 175 professionals and users
from 41 countries, including lawyers, arbitrators and busi-
ness and government users.

The 2012 Rules are intended to respond to criticisms
made against arbitration generally regarding cost, time
effectiveness and transparency, while introducing new
features to respond to “today’s business needs.” However,
the revisions still retain the classic features of the original
rules such as the terms of reference, the role of National
Committees in the appointment of arbitrators, and the
scrutiny of the awards.

Introducing the Arbitration and Challenges to
Jurisdiction

It is possible to file a Request for Arbitration with
the Secretariat of the ICC International Court of Arbitra-
tion (hereinafter “Court”) in Paris, Hong Kong, and soon
also in New York. Previously, if a party failed to file an
Answer or raised a plea concerning the existence, validity
or scope of the arbitration agreement, the issue would be
submitted to the Court to decide whether it was prima facie
satisfied that an arbitration agreement may exist, in which
case the arbitration could proceed. Under the new Rules,
questions of jurisdiction will automatically be trans-
ferred to the arbitral tribunal unless the Court’s Secretary
General refers the matter to the Court for its decision. The
reason behind this streamlining measure is that statisti-
cally, by far the majority of claims disputing the existence
of an arbitration agreement were denied at the prima facie
stage, so that dealing with such claims at that stage was
perceived as a waste of time.

Towards an Efficient Case Management

The ICC had previously issued a booklet in 2007 en-
titled Techniques for Controlling Time and Costs in Arbitration
in order to improve the management of cases. The 2012
Rules also contain provisions aimed at improving case
management and time and cost efficiency. These provi-
sions can be separated into two groups: the first concerns
the parties at the time they initiate the arbitration and
the second concerns the arbitrators when conducting the
arbitration.

To start with, the initial pleadings of the parties must
now be more precise. Articles 4(3)(c), 5(1)(c) and 5(5)(a)
state that parties have to describe the nature and circum-
stances of the dispute giving rise to the claims and the

basis upon which they are made. Further, parties to arbi-
tration shall, in accordance with 4(3)(d), 5(5)(b) and 23(1)
(c) communicate their requested relief and the amounts
of their claims. When this is not possible, each party must
provide the other party with an estimate of the monetary
value of its claims. On the matter of evidence, parties may
submit any relevant material that “may contribute to the ef-
ficient resolution of the dispute” (Articles 4(3) and 5(1)).

Further, under the 2012 Rules the arbitral tribunal shall
make every effort to conduct the arbitration in an expedi-
tious and cost-effective manner (Articles 22(1) and (2)) and
adopt any procedural steps to achieve this goal (as long
as not contrary to the agreement of the parties). In doing
so, the arbitrators may refer to Appendix IV of the Rules,
which includes a list of proposed case management tech-
niques to improve efficiency.

Provisions on Multiple Contracts and Parties

The 1998 rules did not contain any provisions provid-
ing for the joinder of additional parties or for claims aris-
ing out of multiple contracts. The 2012 Rules now include
a detailed set of provisions dealing with complex arbitra-
tions involving multiple parties and contracts. These pro-
visions largely reflect existing practices as well as positions
espoused in academic literature.

First, the 2012 Rules provide for the possibility of con-
solidating arbitrations. Article 10 allows the Court to con-
solidate arbitrations pending under the Rules into a single
arbitration under some circumstances. A notable feature is
that the consolidation may be granted even if the terms of
reference have been already signed or approved.

Second, Article 7 of the Rules introduces the possibility
of joinder. An existing party may join an additional party
to the arbitration if the joinder request is made prior to
the confirmation or appointment of any arbitrator. Join-
der may be of particular interest where a party acted as
guarantor under the relevant contract and wants to join the
guaranteed party. Where the time for joinder has expired,
it is only possible to join an additional party with the con-
sent of all the parties; otherwise, the parties may have the
option of consolidation.

Third, while the 1998 rules did not contain an answer
to the question of whether cross-claims were permitted in
ICC arbitration, the 2012 Rules specifically include in Ar-
ticle 8 the possibility for any party to assert claims against
any other party. This means that multiple claimants or
respondents may assert claims against one another within
the same arbitral proceedings.

Fourth, Article 9 of the 2012 Rules provides that claims
arising out of or in connection with several contracts may
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be made in one single arbitration, provided that the con-
tracts all contain compatible ICC arbitration clauses.

Lastly, in all the new cases where an arbitration is
multi-party, the nomination of the arbitrator(s) is ad-
dressed in Article 12 and the advance to cover costs of the
arbitration in Article 36.

Impartiality and Availability of the Arbitrator

Since 2009 the Secretariat of the Court requires arbi-
trators to fill out and sign a form called “statement of accep-
tance, availability and independence” in which they indicate,
inter alia, in how many cases they are already involved
with and any other competing professional demands on
their time. This document is designed to increase time and
costs effectiveness by having the arbitrator confirm that
he or she expects to be able to make available the time and
effort necessary for prompt and efficient conduct of the
case. The 2012 Rules adopt this practice in Article 11(2),
while Article 11(1) confirms the obligation for arbitrators
to be and remain impartial and independent.

The Introduction of the Emergency Arbitrator

The appointment of an emergency arbitrator is one of
the most notable amendments of the 2012 Rules and joins
the practice of a few other arbitral institutions. Governed
by Article 29 of the 2012 Rules, the emergency arbitrator
aims at modernizing the pre-arbitral referee procedure of
the 1998 rules—which was rarely used—provides time
effectiveness to ICC arbitration and provides parties that
do not want to turn to state courts with an alternative
for interim relief prior to the constitution of the arbitral
tribunal. The emergency arbitrator process is set forth in
Appendix V to the Rules and is intended to take no more
than three weeks from the moment the application is
received by the Secretariat until an order is rendered.

The orders of the emergency arbitrator are binding
upon the parties—even if the enforcement of such deci-
sions is dependent on the courts of the seat of arbitration.
In any case, the parties are free to seek interim measures
before national courts (Article 29(7)). But Article 29(3)
makes it clear that the orders of the emergency arbitrator
are not binding on the arbitral tribunal, which is empow-
ered to modify, annul or terminate the order made by the
emergency arbitrator.

The provisions on the emergency arbitrator do not
apply if the arbitration agreement was concluded before
the new Rules entered into force. They also do not apply
to parties who have not signed the arbitration agreement
relied upon for the application, or successors to such
signatories (Article 29(5) and (6)). Parties can opt-out of
the emergency arbitrator procedure either expressly or
impliedly by agreeing to another pre-arbitral procedure
that provides for the granting of interim relief (Article
29(6)). This aims to reassure States in particular, in the
case of investment disputes, which are often opposed to
emergency arbitration mechanisms.

New Features Designed for Investment Disputes

The new Rules contain a number of changes in recog-
nition of the growing importance of investor-state arbi-
trations and arbitrations involving state parties, some of
which are administered by the ICC.

For instance, Article 1(1) of the 1998 rules used to refer
to the “settlement by arbitration of business disputes.” It could
have been argued that the scope of the 1998 rules did not
encompass “investment disputes.” Article 1(2) of the 2012
Rules now indicates that the role of the Court is to admin-
ister “the resolution of disputes by arbitral tribunals.”

Previously, some States have been reluctant to insert
a reference to the ICC Arbitration Rules in their bilateral
investment treaties (BITs) because under the 1998 rules the
method of appointing arbitrators could have led to situa-
tions in which the State might question the independence
of the arbitrator. The appointment of arbitrators (for single
arbitrators and chairpersons) was made upon proposals
from National Committees, which some States may view
as merchants’ associations opposed to States’ interests.
Under the 2012 Rules, the Court may directly appoint as
arbitrator “any person whom it regards as suitable where: a)
one or more of the parties is a state or claims to be a state entity”
(Article 13(4)(a)). Furthermore, Article 21(2) provides that
arbitrators have to take into account the provisions of the
contract, “if any,” between the parties and “any relevant
trade usages,” thus clarifying that these two legal sources
are not always applicable in investment disputes.

Conclusion

The 2012 Rules have been welcomed by the arbitration
community. This revision serves to bolster the ICC’s repu-
tation as a leading institution for the resolution of disputes
and may incidentally do the same for the reputation of cit-
ies where the ICC has a Secretariat such as Paris (and soon
New York) as a venue for international arbitration.

The 2012 Rules consist of updates, codification of ex-
isting practices, and new features. It remains to be seen in
practice whether these new features and refinements will
meet their expected goals: in particular, gaining time, sav-
ing costs, and better coping with complex arbitrations. As
the needs of businesses and users of arbitration change, it
is good to see that arbitration institutions such as the ICC
are listening and responding.
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Paris, France
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Perspectives on Three Recent Annulment Decisions
from Spain: Is Where You Stand Determined

by Where You Sit?

By Clifford J. Hendel

ABSTRACT
The effect of certain recent Spanish court decisions annulling arbitral awards in high-profile cases will be a subject of
intense debate in Spanish legal circles. How the cases are viewed and understood by the Spanish arbitral community
could have a significant effect on the development of arbitration in the country, jump-started by a 2003 UNCITRAL-
based arbitration law and a series of amendments promulgated in mid-2011. Two very contrasting views are emerg-
ing: Some will see the cases as favouring the development of arbitration in Spain by setting down useful uidance as
to arbitrator and counsel conduct; others will view them as constituting unwarranted judicial meddling and thus as
damaging to the development of arbitration in the country. This article frames the issues and sets out the two diverg-

ing views on the topic.

In the summer of 2009, and again (twice) in the
summer of 2011, different sections (panels) of Madrid’s
regional high court, the Audiencia Provincial, rendered
important decisions annulling arbitral awards. The 2009
decision, involving an underlying dispute of modest pro-
portions and without particular economic or media inter-
est in itself, generated a good deal of discussion and litera-
ture—some positive, some negative—in Spanish legal cir-
cles. The 2011 annulments, on the other hand, both involve
underlying disputes of substantial economic and media
interest and have already received mention in the general
and business press; they will surely spawn significant dis-
cussion and literature in legal and professional circles.

If past is precedent, the critiques will again be di-
chotomous, revealing an apparent fault-line in the Spanish
arbitral community: A certain spectrum of the commu-
nity will likely heap praise on the decisions as providing
useful and appropriate lessons to arbitrators which will
tend to stimulate greater confidence in the still somewhat
unsteady institution of Spanish arbitration. An equally
broad spectrum will likely heap scorn on the decisions as
constituting unnecessary and counterproductive meddling
by the courts, draining predictability from the system, en-
couraging litigation and generally undercutting confidence
in arbitration in Spain.

Rather than taking sides on the issues, this article will
try to limit itself to recounting in summary fashion the
facts underlying each case, the reasoning applied in the
decisions and (especially) the actual or expected perspec-
tives of the two camps concerning the decisions.

Underlying and unifying the discussion will be the
strong impression that the split in views is no more and
no less than a reflection of the co-existence of two schools
of thought in the Spanish arbitral community. On the one
hand, a somewhat traditional school in which judicial up-
setting of the arbitral applecart is viewed with particular
hostility. And on the other, a more liberal school in which
occasional judicial re-alignment of the arbitral applecart

via annulment is actually welcomed and even embraced, if
and so long as the annulments can be viewed as cautionary
tales with the intent and/or effect of raising the bar of ar-
bitrator and counsel conduct in order to foster greater user
confidence in the institution.

Case 1.—Jurisdiction of the Arbitrator in Light
of an Imperfectly Drafted Arbitration Clause:
The Limits of “Competence/Competence?

The 2009 case involved, in essence, nothing more than
the interpretation of a narrowly drafted arbitration clause.
Expressly referring only to disputes “with respect to the inter-
pretation” of the agreement in question, the clause did not
include broader (perhaps somewhat boilerplate) mention
of substantive matters such as “execution,” “performance”
or “breach” of the agreement, or customary and similarly
broad catch-all language along the lines of “arising out of,
relating to, or in connection with the agreement...” or similar
formulations.

After an arbitration was filed seeking a declaration
of breach and the assessment of damages, the respondent
raised a jurisdictional objection on the basis of the terms
of the arbitration clause. The arbitral tribunal rejected the
objection, and issued an interim award confirming its com-
petence to hear the matter. The Audiencia Provincial, in a
short and crisply drafted ruling, annulled the award on the
grounds that questions of breach and assessment of dam-
ages consequent upon a breach were not questions of “in-
terpretation” within the scope of the arbitration clause and
thus not within the jurisdiction of the arbitral tribunal.

The Court reached its decision relying on a tenet of
contractual construction enshrined in Spain’s Civil Code
pursuant to which clear contractual terms leaving no doubt
as to the parties” intent will generally be given literal ef-
fect. The Court reasoned that the express submission to
arbitration only of matters involving “inferpretation” left
little or no doubt for purposes of this canon of construc-
tion as to the parties’ intent not to submit to arbitration any
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and all disputes arising from the contract, but rather, only
those involving its “interpretation.” Moreover, the court
reasoned, it was or could be logical and sensible in the
circumstances of the case for the parties to have agreed to
submit to arbitration only “interpretative” matters, and not
the broader range of possible disputes involving matters of
performance, breach and the like. In other words, a literal
reading of the clause would not necessarily give rise to a
manifestly absurd result which could not have been in-
tended; accordingly, the tribunal should have applied the
clause consistently with its literal meaning, and found that
the dispute as to breach was not within its competence.

In short order, a polarization of the views of the Span-
ish arbitral community on the merits and consequences of
this decision became manifest.

To some, the decision was right and proper, a gentle
reminder to counsel to be careful in drafting arbitration
clauses and to arbitrators in construing them so as to avoid
granting themselves jurisdiction beyond the literal scope
of the matters submitted clearly and unambiguously to
arbitration. From this perspective, the decision should
stimulate rather than hinder the growing but still some-
what immature Spanish arbitration culture, and can be
considered “pro-arbitration.” This camp takes heart in the
following observation of the Court:

Precisely because arbitration is predicated
on the free will and autonomy of the par-
ties, its furtherance and solidity comes not
as much from the all-out defence of the
institution (such doubtless will always be
welcome) as, principally, from scrupulous
respect of the agreement of the contract-
ing parties.

To others, the decision was an over-punctilious ap-
plication of the Civil Code’s rules of interpretation and
a departure from a general readiness in Spanish judicial
practice to explore, or even presume to know, the parties’
“real” or subjective intent irrespective of seemingly clear
contractual language reflecting the objective intent (real
or not, far-fetched or not) manifested by that language.
As such, the decision has been criticized as restrictive
of the arbitrator’s inherent power and responsibility to
determine his or her own jurisdiction (the principle of
competence/competence), as an invitation to further judicial
challenges on this issue and as a step backwards for the
development of arbitration in Spain.

Case 2.—Majority Decisions and the Importance of
Collegiality of the Tribunal: Where Are the Limits?

In June 2011, Madrid’s Audiencia Provincial annulled
an arbitral award in a case which—due to its economic
importance and the media visibility of one of the parties—
received a certain amount of attention in the Spanish busi-
ness press. No doubt it will soon receive similar attention
in the legal press.

The case involved the question of whether, in the very
last steps of an ad hoc arbitration before a majority award
was issued, the third arbitrator had been excluded from the
decision-making process and if so, whether such exclusion
constituted a violation of public policy protected by the
Spanish Constitution.

Summarizing, the facts of record showed that the
panel had maintained a long series of deliberations aimed
at reaching a unanimous decision. A final deliberation
meeting among the panel came close to a unanimous deci-
sion, but terminated acrimoniously with a sharply divided
panel, and with two divergent draft awards on the table,
and the possibility of the Chair’s drafting a third.

Very shortly thereafter, the Chair and one of the co-
arbitrators met and agreed the text of a majority award.
The other co-arbitrator, whose absence from Madrid for a
few days was known to his colleagues, was not informed
of or invited to this meeting. After the meeting, the Chair
sent the third arbitrator the text of the majority award by
email, inviting him to adhere to it or dissent from it, as he
preferred, but informing him that it was to be notified im-
mediately to the parties and thus (implicitly) that he could
not contribute in any respect to its content. Minutes later,
the secretary of the tribunal circulated the same text by
the same means to counsel, describing it as the definitive
award. Shortly thereafter the award signed by the major-
ity was issued to the parties, with a note stating that the
award was issued by majority and that the third arbitrator
had not “yet” expressed his conformity with it.

In a terse and emphatic decision, the Audiencia Pro-
vincial annulled the award. Inasmuch as the final meeting
attended by the entire panel had ended without result—
i.e., with widely divergent postures and without the ma-
jority having formed, crafted and presented to the third
arbitrator the agreement that they ultimately reached for
his review—and inasmuch as the text that was ultimately
adopted by the majority was “appreciably different” from
the text reviewed at such meeting, the Court held that the
non-inclusion of the third member at the meeting at which
the majority award was generated and signed effectively
denied him the opportunity to consider and comment
on the majority text before it was issued and thus for all
practical purposes excluded him from the decision-making
process. On this basis, the Court annulled the award due to
infringement of the “principle of collegiality” of the arbi-
tral panel and thus of public policy.

Divergent views of the merits of this decision have
begun to be voiced in the local arbitral community.

Certain observers will find the decision a laudable ex-
ercise of judicial oversight to rein in precipitous arbitrator
conduct which might, or might not, be perceived to run
roughshod over the form or substance of what is, after all,
a contractual means of dispute resolution. And thus, again,
a decision annulling an arbitral award is viewed (from
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this perspective) as being pro, and not anti, arbitration in
general.

Another school of thought will be less indulgent to-
wards the ruling, and will criticize it as both excessively
formalistic and insufficiently legally based.

Formally, members of this second camp might agree
that there may have been an element of precipitation in
the issuance of the majority award. They might concede
that it could have been better practice to have invited the
third arbitrator to the meeting at which the majority was
formed and agreed on the result and definitive text of the
award, or at least to have allowed him time to review and
meaningfully participate in the final text. But they will ar-
gue that the real consequence of not observing these nice-
ties is far from clear. Indeed, it seems likely from the facts
as set out in the decision that the “die was cast” as to the
final award, in which case they will ask: Was there really
any effective exclusion, and even if there was, did it make
any practical difference?

Similarly, this school of thought will be critical of
the limitedly developed Constitutional basis set out in
the ruling, which concludes (without particular argu-
ment or discussion) that the exclusion constituted a kind
of per se violation of a vague and undeveloped principle
of collegiality which is tantamount to a violation of the
constitutionally-established principles of public policy.
Where, they may ask, is this principle of collegiality estab-
lished? How and where is it enshrined in the Constitution
or in the umbrella concept of public policy? And, where
the losing party had fully and fairly presented its case and
the panel had deliberated extensively before things broke
down and, inevitably, a majority was formed, what pre-
cise Constitutional right of that party was really violated,
given that traditionally the concept of public policy or
procedural due process in this area focuses on a party’s
having or having been denied the right to present its case
fully and fairly?

For these reasons, and from this angle, the decision
will surely be criticized for opening a Pandora’s box of
potential and amorphous public policy (due process) chal-
lenges, tending to further clog the courts with what in
general tend to be baseless and desperate actions to avoid
or postpone enforcement of adverse awards and thus
causing harm to the institution of arbitration in Spain.

Again, the ruling can be viewed from two very dif-
ferent optics and can thus give rise to two very different
readings and reactions.

Case 3.—Independence and Impartiality:
Caesar's Wife?

Later in the same month of June, 2011, in a lengthy
and somewhat rambling ruling, another panel of Madrid’s
Audiencia Provincial annulled a particularly high-visi-
bility award, arising from a high-value dispute involving

a leading Spanish financial institution, with a tribunal
chaired by a particularly well-known Spanish legal aca-
demic, author, lawyer and arbitrator.

The Court held that a cumulus of circumstances in-
volving relationships between the Chair and both the
financial institution and its counsel was, in the aggregate,
sufficient to have created such doubt as to his impartiality
and independence as to have warranted his recusal, not-
withstanding that viewed individually, the relationships
in question would have been largely or wholly innocuous.
The relationships at issue included the following:

e the fact that a principal partner (at the time of the
proceedings, Managing Partner) of the large law
firm representing the financial institution had
worked with the Chair as a law clerk or junior law-
yer for two or three years some thirty years ago, and
the two remained friendly to this day;

e the fact that the Chair acknowledged having friends
in the law firm in question, and that his son-in-law
worked there as a result of such relationships;

e the fact that the Chair had served as a non-remu-
nerated member of an academic advisory board to
a master’s program offered by a center affiliated
with the law firm and bearing its name, such service
involving attending one or two meetings per year
with the full board, including the Managing Partner
referred to above;

o the fact that he had dedicated an academic work to
the name partner of the law firm;

¢ the fact that over the years he had issued legal opin-
ions for the financial institution or its affiliates, on
the request of their counsel; and

e the fact that the Chair had conversed on two occa-
sions prior to the arbitration with senior legal execu-
tives of the financial institution.

Certain other academic and academic/social relations
were considered irrelevant by the Court and are not men-
tioned here.

The Court ruled that the circumstances listed above,
taken together, evidenced a relation of sufficient depth and
proximity with the law firm and with the financial institu-
tion as to cast reasonable doubt on the Chair’s impartial-
ity and independence. The Court expressed the view that
arbitrations in equity (as in the case under discussion)
require even greater confidence and assurance of impar-
tiality and independence than arbitrations at law, due to
the freer hand that the arbitrator has in deciding at equity
than when deciding at law). The Court noted that the
Chair’s failure to make voluntarily disclosure of certain of
the relationships provided additional basis for the recusal.
The Court further noted that, while the IBA Guidelines on
Conflicts of Interest in International Arbitration are not
applicable even as a matter of orientation, the relations
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involving the son-in-law and the legal opinions were such
as to constitute waivable, “orange list” items under the
IBA Guidelines, so that if they were applicable the Chair’s
non-disclosure would be questionable. (The Court did
not make reference to the Spanish equivalent of the IBA
Guidelines, the Recommendations on the Independence
and Impartiality of Arbitrators issued by the Spanish Ar-
bitration Club, which express, like the IBA Guidelines,

the general fallback or “golden rule” in the area, i.e., the
maxim “when in doubt, disclose”).

By now, the pattern is clear: the ruling—having cre-
ated great waves in the sector due to the visibility of the
dispute, the disputants, the arbitrators and counsel—has
already been the subject of heated and polarized reaction.

Proponents applaud the message that a series of
relatively innocuous relationships, even and perhaps es-
pecially among leaders of the tightly-knit Spanish legal
community, can be sufficient to require recusal, especially
if not disclosed promptly and voluntarily. Viewing Case 1
as constituting a deserved and commendable slap on the
wrists of both counsel whose drafting is imprecise and ar-
bitrators who have difficulty in resisting the temptation to
expand the scope of their competence beyond the parties’
manifested intent, and Case 2 as constituting a deserved
and commendable reminder that arbitral forms are no less
important than arbitral substance and formal dereliction
is precisely what the courts are charged with monitoring,
Case 3 (for the proponents) is an appropriate and high-vis-
ibility cautionary tale, an orange traffic light warning the
clubbish Spanish arbitral community to be ever-mindful of
the importance not only of being impartial and independ-
ent, but also of appearing to be impartial and independent.
Thus, the ruling is seen by many as pro-arbitration, inas-
much as they believe it will increase user comfort with the
impartiality and independence of arbitrators, strengthen-
ing confidence and trust in the institution and furthering
its growth.

Again, there is another side of the coin. Opponents
of the decision will be particularly vociferous due to the
interest, individuals and institutions involved and the
ramifications of the case: after all, not every case involves
imperfect arbitration clauses (Case 1) or colourable arbitral
misconduct (Case 2), but every case involves arbitrators
selected precisely because they are known to counsel and/
or the parties and thus every case involves the issue of
potentially disclosable relationships.

Among the questions that the opponents will raise are:
Where exactly was the tipping point in the case, i.e., when
did a series of innocuous relations (viewed individually)
become meaningful when viewed together? And if the
tipping point is not clear, will the ruling simply result in
confusion and litigation rather than providing guidance
to avoid the same? Is there really any merit in the Court’s
statement that the impartiality and independence concerns

in cases decided in equity are greater than those decided
at law? And if this is the case, what is the relevance of the
decision in the typical international proceeding, decided
at law? Will this prove to be yet another source of confu-
sion and litigation rather than guidance? Why does the
Court refer to the IBA Guidelines but indicate so emphati-
cally that they are not applicable even as guidelines? Is it
because the dispute was domestic? Why does the Court
fail to mention the Recommendations of the Spanish
Arbitration Club? Does this too generate confusion and
uncertainty when using them as they were intended, as
guidelines as to best practices, might do the opposite? And
finally, where does the “slippery slope” of disclosure take
us in a rather small and concentrated business environ-
ment and a smaller and more concentrated legal market,
in which a relatively limited number of academics and law
firms tend to be involved in most of the significant transac-
tions and the disputes that arise from them? How can the
maintenance of “normal,” friendly relations between and
among arbitrators and counsel be so suspect in a small
community that the failure to disclose them can be consid-
ered recusable?

It will be interesting to see how the views of the Span-
ish legal and arbitral community on the two 2011 cases
will actually develop, and whether the dichotomy of views
suggested in this piece is really confirmed. The author’s ex-
pectation is that anyone who likes the result and lesson of
Case 1 will also like those of Cases 2 and 3, and inversely,
anyone who does not like Case 1 will not like Cases 2 or 3.
And that each camp will lift its voices and its pens in sup-
port of its position.

Both camps will find arguments, both legal and of a
policy nature, to support their views. Both will argue, not
without some force, that their views are pro-arbitration.
The trio of decisions would seem a classic case of the
hoary maxim that “where you stand is where you sit”;
their real impact on arbitration in Spain will likely only be
known some years down the road.

Clifford J. Hendel (hendel@araozyrueda.com) is
a partner of Araoz & Rueda Abogados, a Madrid firm
with a broad-based business practice. His practice
focuses on international transactions and international
arbitration, both as counsel and as arbitrator. Qualified
as an attorney in New York, an abogado in Madrid, an
avocat in Paris and a solicitor in England and Wales,
he has practiced in New York, Paris and (since 1997) in
Madrid.

This article was written for and initially published in
Arbitration International, Volume 28, Issue No. 2 (Kluwer
Law International, Spring 2012) and has been reprinted
with permission.
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Mediation Law in Spain:

An Overview of the Spanish Mediation Act

Law 5/2012, of July 6, on Mediation in Civil and C.

Commercial Matters (the “Mediation Act”), was pub-
lished in the Official Gazette of the Spanish State on July
7,2012 and entered into force on July 27, 2012.1

The Mediation Act incorporates the European Union
Directive 2008/52/EC into Spanish law and establishes a
general regulation for mediation.?

The Mediation Act is divided into the following sec-

tions: (i) general provisions, (ii) underlying principles of d

mediation, (iii) provisions applicable to mediators, (iv)

mediation rules of procedure and (v) enforceability of
agreements resulting from mediation. A summary of each

of the sections follows. 3.

1. General Provisions a.

a. The filing of the request for mediation suspends
but does not interrupt the prescription or limita-
tion periods in which a party may bring an action.
Nonetheless, failure to execute the Minutes of the
constitutive session (the constitutive session is
explained in Section 4(a) below) within 15 days

from the date on which the request for mediation b.

was received by the mediator and/or the media-
tion institution would cause the prescription and
limitation periods to resume.

b. Mediation Institutions promote mediation and C.

administer mediation proceedings but are not
permitted to act as mediators themselves. These
institutions must guarantee transparency in the
appointment of mediators and must separate me-
diation and arbitration, should they be involved in
administering arbitration proceedings as well.

2. Underlying Principles of Mediation

a. Whenever an agreement in writing to submit a

dispute to mediation is in place, mediation must d

be attempted before the parties may institute any
other extrajudicial proceedings, such as arbitra-
tion, or bring an action in court. This is the case
even when the dispute concerns the validity or ex-
istence of the contract that contains the agreement
to submit the controversy to mediation. The juris-
diction of the chosen dispute resolution authority
may be challenged when an agreement to refer the
matter to mediation is not honored.

b. Equality among the parties, impartiality and neu-
trality of the mediators.

Confidentiality. Any person involved in the
mediation (including the mediator) must keep con-
fidential any information he acquired as a result of
the mediation process, and is exempted from giv-
ing evidence about any such information in judicial
or arbitration proceedings, unless the parties agree
otherwise in writing or the evidence is requested
by a reasoned decision of a judge of the criminal
jurisdiction.

. The parties involved in the mediation process must

act in good faith, with loyalty and showing mutual
respect.

Provisions Applicable to Mediators

The mediator must be a natural person satisfying
the following requirements: (a) he must be in full
possession of his civil rights, (b) must not incur

in any contflict of interest and (c) must have com-
pleted specific training that has been provided by
“duly accredited” institutions. Additionally, a me-
diator must have a civil liability insurance policy.

Quality and self-regulation of mediation. Adequate
training of the mediators shall be promoted, as
well as the drafting of, and adherence to, voluntary
codes of conduct.

The mediator shall disclose any circumstance that
may affect his impartiality or generate a conflict

of interest and, in particular, the circumstances
mentioned in the Mediation Act: (i) the existence of
personal, contractual, commercial and/or business
relationships with any party; (ii) direct or indirect
interest; (iii) previous actions by the mediator or a
member of his company or organization in favor
of one or more of the parties, in any circumstance,
excluding the mediation process at stake.

. Liability of mediation institutions and mediators.

Should the mediator fail to faithfully comply with
his responsibilities, he may be held liable for any
damages caused by his acting. The damaged party
shall have a direct action against the mediator and,
when applicable, against the mediation institution,
regardless of the availability of any actions for
reimbursement of the mediation institution against
the mediator. Potential liability of the mediation
institution derives from the appointment of the
mediator and/or the breach of any obligations
pertaining to the mediation institution.
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Mediation Rules of Procedure

a. Constitutive session. Once the mediation request
has been filed and the informative session® has
taken place, the mediation procedure will com-
mence with a constitutive session in which, among
other issues, the subject matter of the dispute
submitted to mediation, the program of activities
(i.e., the procedural calendar) and the deadline for
completion of the procedure shall be agreed upon
by the parties and recorded in the correspond-
ing Minutes. If no agreement is reached on any
of those matters, the Minutes of the constitutive
session shall state that the mediation was not
successful.

b. Duration and termination of the procedure. The
Mediation Act stresses that the procedure shall
be as brief as possible and the different stages
be condensed into the fewest possible number
of sessions. The procedure may end without an
agreement due to any of the following reasons: (i)
one or all the parties exercise their right to termi-
nate it, (ii) the time limit allocated to the mediation
procedure elapses; or (iii) the mediator determines
that the parties’ positions are irreconcilable. The
Final Minutes executed at the end of the procedure
shall include any agreements reached.

c. Conduction of proceedings through electronic
means. Recourse to electronic means for any ses-
sion and stage of the proceedings is encouraged.
This is particularly the case in any dispute submit-
ted to mediation consisting of a monetary claim
not exceeding 600 Euro, unless recourse to such
means is not possible for any of the parties.

Enforceability of Agreements Resulting from
Mediation

a. The parties may include the terms of the agree-
ment resulting from mediation in a public deed,
thereby constituting an enforceable title. The
Spanish Notary Public will verify whether the
requirements established by the Mediation Act are
satisfied and the content of the agreement is not
contrary to the laws.

b. Without prejudice to the provisions of EU regula-
tions and international conventions, agreements
enforceable in another State will only be enforce-
able in Spain when their enforceability stems from
the intervention of a competent authority perform-

ing functions equivalent to those accomplished
by the Spanish authorities. A foreign agreement
resulting from mediation that has not been de-
clared enforceable by a foreign authority will only
be enforceable in Spain upon its formalization in a
public deed before a Spanish Notary Public at the
instance of all the parties or at the instance of one
of them with the express consent of the others.

c. The agreement resulting from mediation may be
challenged before the courts with an action seeking
annulment of said agreement based only on causes
for the annulment of contracts.

d. When the agreement is reached as a result of a
mediation process that took place after the com-
mencement of judicial proceedings, the parties
may request judicial approval (“homologacién”) of
said agreement.

Maribel (Maria-Isabel) Rodriguez Vargas
misabel.rodriguez@cuatrecasas.com
CUATRECASAS, GONCALVES PEREIRA Abogados
http://es.linkedin.com/pub/maria-isabel-maribel-
rodr%C3%ADguez-vargas/2a/362/771

Endnotes

1.

The Mediation Act has been in force as a Royal Decree-Law since
March 7 (Royal Decree-Law 5/2012, of March 5, on mediation

in civil and commercial matters, which was approved by the
Council of Ministers on March 2, 2012). This Royal Decree -aw was
subsequently passed as an “ordinary law” by Spanish Parliament
on July 6 and now the official reference to the Mediation Act is
“Law 5/2012.” Royal Decree-Laws are approved by the Council
of Ministers in cases of necessity and urgency of adoption of
norms in certain, limited subject matters. Royal Decree-Laws

do have the same binding force than Ordinary Laws. Yet, Royal
Decree-Laws can be introduced into the Parliament to undergo
the parliamentary legislative process (as it happened in this
case). In practice, this means that the Parliament may introduce
amendments and/or include provisions dealing with other
matters that the Royal Decree-Law could not rule on considering
the limited scope allowed to Royal Decree-Laws by the Spanish
Constitution.

Law 5/2012 includes further provisions dealing with varied
procedural topics such as amendments to the Civil Procedural
Code and articles governing access to Spanish Bar. This article
does not discuss those provisions.

After receiving the request for mediation, the ad hoc mediator
and/or the mediation institution calls the parties for an initial
session where information is given as to any issues that may

affect the impartiality of the mediator (should there be any), main
features of the mediation process and proceedings, its costs and
consequences and the deadline for the signature of the constitutive
session Minutes.
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Sedona Conference Issues International

Data Protection Principles
By Steven C. Bennett

Recently, Working Group 6 of the Sedona Confer-
ence (a group of lawyers, judges, academics and service
providers aimed at improving the law) issued a draft
document addressing the potential conflict between U.S.
discovery rules and international data protection law.
The draft, entitled “International Principles on Discovery,
Disclosure & Data Protection: Best Practices, Recom-
mendations & Principles for Addressing the Preservation
and Discovery of Protected Data in U.S. Litigation,” text
available at www.thesedonaconference.org [the “Sedona
International Principles”], is the product of nearly six
years of work. Sedona Working Group 6 previously is-
sued a “Framework for Analysis of Cross-Border Dis-
covery Conflicts” (2008) and an “International Overview
of Discovery, Data Privacy & Disclosure Requirements”
(2009), as well as a host of related papers published in
the Sedona Conference Journal. In October 2009, moreover,
Working Group 6 provided a detailed response to the
Article 29 Data Protection Working Party’s “Working
Document 1/2009 on pre-trial discovery for cross border
civil litigation.”

The new International Principles identify six essen-
tial principles for reconciliation of the potential conflict
between privacy and disclosure in the context of U.S.
litigation: 1. “Due respect” for data protection; 2. “Good
faith and reasonableness” in evaluating actions; 3. Limits
on the scope of preservation and disclosure to what is
“relevant and necessary;” 4. Optional use of a stipulation

Request for Contributions

| www.nysba.org/IntiChapterNews

or court order to protect data; 5. The obligation to adopt
“appropriate data protection safeguards;” and 6. Reten-
tion of data “only as long as necessary to satisfy legal or
business needs.” In addition, the Principles offer a model
Protective Order and a “Transfer Protocol” (identifying
important issues to consider in implementing data trans-
fers in the context of disclosure for litigation).

The International Principles are subtitled “European
Union Edition.” Working Group 6 plans to issue addi-
tional versions of the Principles to address data protection
concerns in other regions of the world. The Principles,
moreover, are labeled “draft,” with the expectation that
interested parties and groups will provide comments on
the Principles for inclusion in revised versions. Comments
may be submitted via the Sedona Conference website,
or by email at info@thesedonaconference.org. Working
Group 6 was scheduled to meet in June 2012, in Toronto,
to discuss comments on the Principles, and plans for the
Working Group’s further activities.

Steven C. Bennett is a partner at Jones Day in New
York, and Chair of the firm’s Ediscovery Committee. He
is a founding member of the Sedona Conference Work-
ing Group 6. The views expressed are solely those of
the Author, and should not be attributed to the Author’s
firm or its clients, or to the Sedona Conference.

Contributions to the New York International
Chapter News are welcomed and greatly
appreciated. Please let us know about your
recent publications, speeches, future events,
firm news, country news, and member news.

Dunniela Kaufman
Kaufman Trade Law
125 4th Street SE
Washington, DC 20003

dkaufman@cdntradelaw.com
Contributions should be submitted in electronic document format
(pdfs are NOT acceptable).
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New York State Bar Association International Section

Cocktail Reception

in Honour of the 56th Session of the UNCITRAL
Working Group Il (Arbitration and Conciliation)

Tuesday, 7 February 2012

Patterson Belknap Webb & Tyler LLP
6:00pm—6:30pm

Remarks by Ms. Patricia O'Brien
Under-Secretary-General of the United
Nations for Legal Affairs

The Legal Counsel

Mr. Bloomsbury,
Colleagues and Friends,
Ladies and Gentlemen,

Good evening.

I'would like to begin by thanking the organiz-
ers of this wonderful reception—the New York State
Bar Association, and the Co-Chair of its Committee on
International Contract and Commercial Law, Mr. Albert
Bloomsbury—for their very kind invitation. We are also
grateful to the firm of Patterson Belknap Webb & Tyler
for graciously hosting this evening’s event. Let me extend
a warm welcome to delegates from around the world, to
New York and to the 56th session of UNCITRAL’s Work-
ing Group II, which currently deals with the legal issues
of Arbitration and Conciliation.

Since UNCITRAL decided to resume its standard-
making work in those areas of law and since Working
Group II took on these subjects in 2000, twenty-five work-
ing group sessions have been held, and twelve of those
meetings have been
here in New York.

UNCITRAL has
been holding its
Working Group and
Commission sessions
in New York—on a
rotating basis first
with Geneva and
then with Vienna—
for well over forty
years, and so New
York is in effect a
second home to
UNCITRAL.

As many of you know, budgetary constraints have
been felt throughout the United Nations this past year,
and there was the distinct possibility that meetings of
UNCITRAL in New York would be discontinued as a
cost-saving measure.

However, for all those—representatives of member
States and nongovernmental observers alike—for whom
New York is not only a convenient and efficient venue
for meetings but an agreeable one as well, I am happy to
report that the Fifth Committee and the General Assem-
bly have agreed to maintain the alternating pattern of
UNCITRAL meetings in New York and Vienna.

Many of you will appreciate the significance of hold-
ing meetings here. For delegates from North, Central and
South America and the Caribbean, New York offers quick
and easy access. For the many smaller states and develop-
ing countries attending UNCITRAL, a large number of
whom maintain a diplomatic presence in New York but
not in Vienna, this venue offers them a wider opportu-
nity to take part in the decision-making of this important
body. Indeed, much of the authority of UNCITRAL's texts
rests on a process of deliberation which is as global and
inclusive as possible.

As the core legal body of the United Nations system
in the field of international trade law, it is of course a very
positive thing that
UNCITRAL main-
tains its strong
connection with
New York—not only
because UN Head-
quarters are here but
just as importantly
because of its status
as a foremost com-
mercial and legal
centre of the world.

New York is
home to a very
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dynamic international com-
mercial arbitration community,
with many leading practitio-
ners. Integration of the work of
UNCITRAL with other initia-
tives of the United Nations is
becoming increasingly impor-
tant—matters such as rule of
law, development programmes
and post-conflict reconstruc-
tion come to mind. Here again,
the importance of the link to
the United Nations Secretariat
can be seen.

Last but not least, I would
mention that the UNCITRAL
Secretariat—the International
Trade Law Division—is part of
my Office, the Office of Legal
Affairs.

I'would like to close by
acknowledging the cooperation and active participation
of the New York State Bar and its members in many
areas of the work of UNCITRAL. I hope that we can
look forward to this co-operation and participation
continuing, and indeed increasing, in the years to come.
It is a working partnership we value very highly.

Please accept my best wishes for a successful out-
come of your meetings this week.

Thank you.

Summary of Remarks

Hon. Judith S. Kaye, former Chief Judge

of the New York State Court of Appeals,
currently of counsel at Skadden, Arps, Slate,
Meagher & Flom LLP

Many thanks for the privilege of joining this dis-
tinguished gathering and particularly for the pleasure
of meeting Patricia O’Brien, Salim Moolan and Renaud
Sorieul. My compliments as well to our great host, the
State Bar’s International Section and its leader Drew
Jaglom, and to Steve Younger (past president) and Sey-
mour James (future president) of the New York State Bar
Association).

As many of you know, for more than 25 years it was
my good fortune to serve as a judge of New York State’s
high court, called not the Supreme Court but the Court of
Appeals, 15 of those years as Chief Judge of the State of

New York. In that quarter-cen-
tury, I watched many changes
in our world, most especially
enormous advances in tech-
nology and globalization, and
their impact on the law and the
courts. I saw the increasing rec-
ognition of alternative dispute
resolution as a highly effective
means of resolving the dis-
putes people inevitably have
among them, and welcomed
arbitration and mediation as an
aid to expediting litigation in
our courts.

But from that glorious
vantage point on the high
court I also saw the growth of
alternative dispute resolution
outside the courts, particularly
in international matters, as our
world globalized. And more and more, as Chief Judge
I came to appreciate the role of judicial support—and I
mean this in at least two respects. The first is the vital
importance for our courts to clearly articulate the law
of the State of New York so that it is, and is perceived to
be, stable and predictable. While this is true generally,
the fact that New York law is so often specified in agree-
ments reaching around the world further underscores the
principle. And the second is the vital importance for our
courts to recognize, and enforce, awards secured through
the increasingly utilized alternative tribunals. In my years
on the high court of New York reviewing arbitral awards
I'learned the true meaning of “deference,” so essential to
the reliability and finality of alternative dispute resolution
awards.

Now I am in what I call my “after-life,” meaning my
Chief Judge after-life, happily associated with the firm
of Skadden Arps and all of you. I am so proud to report
back to my judicial colleagues that they have earned the
enormous respect of the international community by deci-
sions that keep the law of the State of New York stable
and predictable. And I am so proud to report back to all
of you that judicial deference, respect for your efforts, is
regarded, equally, as a very serious matter by our courts,
as it should be. It is my pleasure now to be working
alongside you to assure that, both as a venue for arbitra-
tions and as a court system for review and enforcement,
New York will remain a forum of choice.

I too look forward to continuing our work together to
promote just and effective dispute resolution essential to
our global community.
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Note of Thanks

Salim Moollan, Chairman, United Nations
Commission on International Trade Law

Distinguished Members of the New York State Bar Asso-
ciation, Distinguished Delegates to the UNCITRAL Work-
ing Group:

It is a kind attention of the New York State Bar As-
sociation to ask me to say a few words tonight, as it is
clear to me that the members of the Working Group do
not get to hear enough of my voice during the course of
our deliberations.

Pleasantries apart, our thanks are due to the NYSBA
for hosting this event to celebrate the long-standing link
between UNCITRAL and its Working Group II, and the
City of New York.

As many of you will be aware, UNCITRAL was
informed during its Commission sessions in July last year
of concrete proposals by the Secretary-General to reduce
the budget of UNCITRAL and of its Secretariat for the
biennium 2012-2013.

Budget cuts were proposed to the hiring of consul-
tants, the travelling of experts, travelling of the Secre-
tariat staff, furniture and equipment. However, the most
troublesome aspect was a proposal to cut out—purely
and simply—the entire travel budget of the Secretariat
staff to service UNCITRAL meetings in New York,

At its July 2011 meetings, UNCITRAL fully endorsed
the need to make cuts. Indeed, it expressed unanimous
support for the current efforts to achieve savings across
the United Nations in general.

But this last proposal would have had the effect of
discontinuing the long-established practice of holding
sessions of the Commission and of its Working Groups
alternately in New York
and Vienna. It would
have severely impaired
UNCITRAL's global reach
and turned it—to all intents
and purposes—into a purely
Vienna-based organization
with no presence in New
York.

The Commission con-
sidered this proposal with
great care. It recalled that the
alternating pattern of meet-
ings between New York and

a headquarter city in Europe (Geneva from 1969 to 1977
and Vienna since 1978) has been a feature of UNCITRAL
throughout its existence. There are numerous reasons for
this modus operandi. In particular:

¢ it achieves a proportionate distribution of travel
costs among delegations,

e it maximizes the influence and presence of UNCIT-
RAL globally, and

¢ it reflects the needs of developing countries, many
of which do not have any representation in Vienna.

These reasons are as valid today as they have been
over the past forty years. The Commission accordingly
unanimously agreed that the current alternating pattern
should not be unravelled, and if discontinued, would
entail detrimental consequences for UNCITRAL's ability
to continue its work. The Commission thus expressed its
unanimous support for the continuation of the current
pattern of alternating meetings, and identified alternative
ways of making the necessary savings.

From my personal perspective, the next step was an
unexpected crash course in the internal workings of the
UN, which I do not wish onto any of you.... But what
soon became apparent was that UNCITRAL would have
to demonstrate that its Member States were willing to put
their money (at the level of the General Assembly) where
their mouth was (at the level of the Commission).

It bodes infinitely well for the future of UNCITRAL
that—when push came to shove, on Christmas Eve 2011—
this is precisely what the UN Member States did. And
thus we are here, meeting in New York for yet another
year.

This would not have been possible without the sup-
port of a great many States who spent a considerable
amount of time and resources to ensure that the Commis-
sion’s wishes could be implemented, nor without the sup-
port of organizations such as
the NYSBA who played a piv-
otal role in mobilizing their
Governments in that respect.
It accordingly behooves me—
as the current Chairman of
the Commission—to thank
the New York State Bar Asso-
ciation—to thank you all—for
your help in maintaining the
long-standing link between
UNCITRAL and this City,
and thus UNCITRAL's global
presence.
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Section News

The Role of the Lawyer in Microfinance
Event

One of the Section’s new committees, Committee on
International Microfinance and Financial Inclusion, had
its kick-off event May 22 at the offices of Mayer Brown
in midtown. As part of our program entitled “The Role
of the Lawyer in Microfinance,” Jim Carlson of Mayer
Brown, Chuck Day of Opportunity International, and Jen-
nifer Maurer of Results.org inspired great discussion on
the influence and proliferation of practice areas related to

financial inclusion as well as the breadth of ways lawyers
can get involved. The Committee is planning a series of
one-hour teleconferences beginning this fall on micro-
finance and a variety of substantive areas, such as real
property, insurance, banking, rule of law, technology, and
more. If you have a topic you’d like us to explore or for
which you’d like to lead the conversation, please contact
us through www.nysba.org/mafic. We enthusiastically
encourage everyone to join us.

Azish Filabi and Julee Milham

award on behalf of the International Section

1
L
()

)

mittee.

Section Diversity Challenge

The International Section was recently honored as a “Section Diversity Challenge Leader” at
the New York State Bar Association May Section Leaders Conference. Joyce Hansen received the

Sherry Levin Wallach, co-chair, Membership Committee.

Back Row, left to right: First on left: Steve Alden, Real Property Law Section; Second from left:
Peter Cedeno, Family Law Section; Third from left: Guy Mitchell, Criminal Justice Section;
Charles Weigell, Intellectual Property Law Section; Vincent Doyle III, past NYSBA President;
Seymour W. James, Jr. current NYSBA President; Glenn Lau-Kee, co-chair, Membership Com-
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New International Section Members

David T. Ackerman

Christine Alber

Tina E. Albright

Danielle Elizabeth Holmes
Allen

Andrea Zanini Almeida

Emily Altman

Niranjali Manel
Amerasinghe

Linda Ammar

Hillary Warren Amster

Tawakalitu Amusa

Sheila E. Anantharaj

Liane Marie Aronchick

Anna Christina
Arstein-kerslake

Djamalitdin Ahmadalievich
Askarov

Ruby Maria Asturias
Castillo

Lindsey Ann Austin

Alexander Averbuch

Clifford A. Bail

Mark I. Bailen

Irwin Curtis Baker

Shruti Bali

Katherine Marie Ball

Moya Ball

Da Bao

Li Bao

Erika Barros Sierra

Peter John Baston

Adele Marilyn Batonga

Richard M. Baumann

Marc Beaumont

Elma Beganovic

Yariv C. Ben-Ari

Mehdi M. Bennani

Roy Berg

Daniel Jacob Best

Xiaohan Bi

Henry Parkman Biggs

Gerard Bilotto

Chuan Bin

Anna Birtwistle

Charles Blanaru

Heather Elizabeth Blanco

Lisa Martina Bonfield

Robin Julia Boucard

Aaron Zakon Bourke

Victoria Loraine Bourke

Amarilda Brahimi

Antonietta Brancaccio-
Balzano

Drilona Brecani

Adam Michael Brenner
Jamie Michelle Briggs
Jessica Rozier Brown
Florian Bruno

Lauren Elizabeth Brylinski
D. Shawn Burkley
Samantha Bushey
Bowen Cai

Chenwei Cai

Jinyang Cai

Eduardo Calderon
Michael Camaj

Diane E. Camenisch
India Campbell
Michael Vincent Campbell
Da Cao

Hua Cao

Jeffrey Elliot Caplan
Vivian Carballo

Emma Carmichael
Thomas E. Carnes
Dorcia Carrillo
Marilda Cassago
Antonino Catanese
Martha Lily Cebrian Vega
Johny Chaklader
Chia-Wei Chang
Danlin Chang

Hui Chang

Sung Chang

Guneet Chaudhary
Carla Monteiro Chaves
Cheng Chen

Chi Chen

Fei Chen

Hongye Chen
Huangqi Chen

Jiatai Chen

Jingkun Chen

Linlin Chen

Lixia Chen

Qiuming Chen

Ying Chen

Yuanjie Chen

Zhi Chen

Cheng Cheng

Vincent Chirico

Sonali Priyamvada Chitre
Hae Eun Choi
Sung-Hwan Choi

Yoon Suk Choo
Chang-ning Chou
Wook Chung

Oreste Cipolla

Kathryn Elizabeth Civitello

Cynthia Gail Claytor

Stevie Michelle Cline

Victor Ian Cohen

Claudia M. Colom Abreu

Amy Beth Comer

Nicole Danielle Comstock

Liting Cong

Cody Dickinson Constable

Isabelle Cote

Weihua Cui

Luiz Otavio Monte Vieira
Cunha

Christopher Scott D’ Angelo

Carey R. D’Avino

Rebecca Dakpe-Bocognonvi

Natalie Darancou

Govinda M. Davis

Olivier Chodron De Courcel

Martin Eduard Debusmann

Kevin A. Denton

Denina DePool

Carol Spawn Desmond

Erika A. Detjen

Thomas Raymond Dettore

Min Di

Ellen A. DiLapi

Eliza Dinale

Ding Ding

Meng Ding

Urvaksh Dinyar Doctor

Jenny Winnie Doege

Heather Noel Doherty

Joel Biova Dorkenoo

Guochao Du

Kristina I. Duffy

Jennifer Early

Cyril Emery

Robert Thomas Esposito

William Mensch Evans

Chen Fan

Haiting Fan

Dianhui Fang

Minghui Fang

Sarah Mercer Farnham

Jiegiong Fei

Carine Feipel

Jennifer Leigh Feldman

Quanlun Feng

Maria Fernandez Gomez

Mary Fernandez Rodriguez

Kenneth Paul Ferreyro

Eric Fishman

John T. Flippen

Julia Flockermann

Robert Foote

James Sorensen Foster
Chenyuan Fu

Feng Fu

John Cornell Fuller
Kristin Marie Gallagher
John J. Galvin

Yaping Gan

Wei Gao

XiGao

Rebecca Priscilla Gardner
Anne Hukkelaas Gaustad
Chris M. Gavin

Jun Ge

Natalie Geller

Vasilios Georgiou
Pouya Gharavi

Sabrina Gillespie

Adam Justin Goldberg
Claire Goldstein

Marc J. Goldstein
Zachary Neal Goldstein
Brigid Kathleen Grabert
Wolfgang T. Graf
Jacqueline Greene
Stuart Xavier Grider
John E. Grimmer
Meghan Elizabeth Grizzle
Jaclyn Hillary Grodin
Henry G. Grossberg
Dai Gu

Dian Guan

Alexandra Gullett

Fan Guo

Heng Guo

Sanzhuan Guo

Yuhong Guo

John Guzman

Nguyen Hong Hai
Antonina Hamid
Carolyn S. Hammer
Bing Han

Jun H. Han

Limei Han

Ruiting Han

Xiangmei Han

Sarah Haque

Rhashea Lynn Harmon
Debra Harrington
Michael Hartleben
Jalila Latifa Haughton
Benjamin Patrick Hayes
Gregory Benneditto Haynes
Li He

Zhili He

Axel Heck
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Elizabeth Hennigan

Karl Hepp De Sevelinges

Jay L. Himes

Christnia G. Hioureas

Cherie Ann Hlady

Brian Patrick Hodgkinson

Guosheng Hong

Tracy L. Horton

Bin Hu

Dandan Hu

Liyan Hu

Tianlong Hu

Chengwan Huang

Jennifer Huang

Jian Huang

Shiyu Huang

Zijing Huang

Keith F. Huffman

Paul Kendall Humphreys

Boyoung Hyun

Okeroghene Pearl
Ighoyivwi

Ekin Inal

Robert A. Irwin

Jennifer Elaine Isaias

Roman Edwards Ivey

Chigusa Iwata

Mikhail Izrailev

Allaeddin Jaloudi

Cara Janes

Dina R. Jansenson

Sachiko Jepson

Vijay Bhawani Jhinga

Chuyi Ji

Xiang Jiali

Shubo Jian

Jianfeng Jiang

LiJiang

Xin Jin
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Stephanie Kathleen Jones

Rory Eric Jurman

Zhao Chen Kai

Tomoko Kamikawa

Anthony Kammer

Erin Patricia Kandel

Joshua Kane

Mark Kane

Zhuang Kang

Bradley David Kaplan

Fanny Karaman

Joseph T. Karasek

John J. Keenan

JoAnna C. Kelly

Esier Kim

Ungyong Kim

Yi-Seul Kim

Andrej Kirm

Muge Ayse Kiy

Rong Tao Kohtz
Sergey Korolev
Katerina M. Kramarchyk
Sarah Kuendig
Sandra La Sala

Sarah Nicole Labia
Jeremy Lack

Avnita Lakhani
Jemma Lalwani
Rafael Lamberti
Candice Michele Lang
Renata Leal-Niemela
Marcus Joseph Ledergerber
Nancy Ann Lee
Felicity Mary Jessica Lehane
Adrienne Lester-Fitje
Claire Lewis

Anna Yuen On Li
Chao Li

Cheng Li

Chunyan Li

Deyu Li

Han Li

JiLi

Jiangfeng Li

Kun Li

Longfei Li

Longjun Li

Pingshan Li

Qiuyi Li

Shaowei Li

Xiaxi Li

Xinghai Li

Yi Li

Ying Li

Shaoqing Liang

Sisi Liang

Vivian Liberman Loterstein
Reena Shoshana Liebling
Yang Lijia

Chenyao Lin

Jie Lin

Na Lin

Ting Lin

Yanping Lin

Yiyun Lin

Yuan Lin

George P. Lindsay
David Frank Lisner

Dingmin Liu

Fangfang Liu

Jia Liu

Jing Liu

Liyan Liu

Shuang Liu

Shujie Liu

Wei Liu

Xiaoping Liu

Xinger Liu

Yali Liu

Yubao Liu

Binbin Long

Mingzhu Lou

Dan Lu

Jiayi Lu

Tian Lu

Yahan Lu

YiLu

Yinghong Lu

Natalia Lucak

Rafael Lucas-Pires

Camille Marie-seraphine
Lucidi

Shenghua Luo

Qiangian Lv

Yaxin Lv

Huilian Ma

JiMa

Xiang Ma

Emilou Maclean

Mahta Mahdavi

Simon I. Malinowski

John S. Manfredi

Theano Manolopoulou

May M. Mansour

Ruijie Mao

Benjamin S. Marashlian

Erik Hjalmar Marild

Joao Marques Vilar

Shingira Samantha
Masanzu

Flavia Mascolo

Alejandro Maria Massot

Ira B. Matetsky

Nadine Mbu-Akamentuku

Sylvie McCallum Rougerie

Ryan Leslie McClurg

Patrick J. McDonnell

Daniel R. McGlynn

Caitrin Una McKiernan

Bruce Mcrae

Isha Mehmood

Hardik Pratik Mehta

Lara Miranda

Zeynab Ziaie Moayyed

Mohamed Faizal Mohamed

Abdul Kadir

Heiner Otto Mommsen

Maureen Rose Monaghan

Carmela T. Montesano

Mustafa Motiwala

Marcia B. Moulon-Atherley

Xuejing Mu

Dominic Johannes Mueller

Natalia Munoz

Chenai Mutuma Tucker

Mahesh Nair

Helen C.C. Naves

Thomas Anthony Nelan

Cindy Nesbit

Jan Neugebauer

Gideon Ng

Trina Ng

Ebony Angela Sinclair
Nicolas

Jamie Katherine Nielsen

Peter G. North

Nicholas Michael O’Donnell

Anne O'Neill

Calee Oas

Agatha Brandao De Oliveira

Stephen Ifeanyi Orubor

Ruben Osorio

Lang Ou

Alysson Ford Ouoba

Claudia J. Pace

Charmagne A. Padua

Lucya J. Pak

Veronica Palermo

Chan Pan

William Bacani Panlilio

Shaun William Pappas

Hyejin Park

Yenala Park

Oliver Passavant

Jay Patel

Carina I. Patritti

Deborah A. Peacock

Oluwatobi Aboyede Pearce

Yamini Peddada

Qian Peng

Wen Peng

Yiran Peng

Yueyuan Peng

Hanne Philips

Laura J. Pierce

Giulio Pinetti

Kara Kelly Helena D. Litman Xiaowei Meng Luis Alfredo Pinilla Plazas
Nathaniel Yong-Ern Khng Aurelia Y. Liu Jorge A. Mestre Renato Luiz Pinto E Silva
Christian Khoury Dantong Liu Qiang Mi Therese Georgianna Prince
Raymonda Khoury Di Liu Jared Miller Lige Qiu
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Weijie Qiu

Liyan Quan

Ashley Michelle Quigless

Beatrice Raccanello

Daniel Rainer

Kenneth N. Rashbaum

Naheed Rasul

Merim Duishobaevna
Razbaeva

Sarah Kristina Redzic

Gareth David Reeds

Lauren Ashley Reid

Oliver Mark Reimers

Leone Marion Rendon De
Litt

Jeremy W. Richter

Rebecca Rittenhouse

Danielle Lee Robinson
Briand

Typhaine Roblot

Harold R. Rodriguez

Carlos Ivan Rojas-Calderon

Clas Romander

Criselda Romero

Marco Rossi

Belinda Annette Rowsell

Romi S. Saleh

Patricia E. Salkin

Nancy Saltzman

Michael E. Sanchez

Gregory Sanders

Paul Anthony Scarcia

Kelly Schmidt

James H. Schnare

William H. Schrag

David M. Schraver

Peter W. Schroth

Lisa E. Schwartz

Zachary Scott

Jeremy Oliver S Seeff

Okan Sengun

Rona G. Shamoon

Junmei Shang

Yang Shao

Yue Shi

Hyunjung Shin

Pablo Silva Rodriguez

Bradley D. Simon

Patrick J. Simpson

Gurinder Jeet Singh

Sylvana Sinha

Alyna C. Smith

Ulysses Scott Smith

Ron Shaul Soffer

Grace Eun Song

Hai Song

Jia Song

Valerie Ann Sorensen

Don Chaiyos Sornumpol

Daniel Spirn

Robert T. Stack

Bryan Andrew Stech

Sarah Marie Stevenson

Rina Su

Shanshan Su

Bingbing Sui

Breen Marie Sullivan

Guizhen Sun

Lan Sun

Muran Sun

Xiaoli Sun

Yu Sun

Zhenhua Sun

Christina Michelle Swatzell

] Machelle Sweeting

Kathryn Swimm

Gabor Szecsi

Andrei Takhteyev

Shoulin Tang

Weiqi Tang

Yun Tang

Kartikeya Kumar Tanna

Xu Tao

Farah Perez Tariq

Stephen Lin Teichler

Ari Tenenbaum

Jesse Hyatt Thompson

Olivia Drusilla Thorndon

Christi Latrese Thornton

Yun Tian

Vanessa E. Tollis

Hugo A. Tomasio

Kathleen Marie Tonkovich

Irina Tsveklova

Oliver Edward Twaddell

Makoto Uda

Irene Vaisman

Benjamin Daniel Van Horn

Robert F. Van Lierop

Carolina M. Velez

Roberto Viceconte

Niels Alexander Von
Deuten

Simon Christof Vorburger

Tedmund Yuchung Wan

Corona Wang

Di Wang

Hui Wang

Jianan Wang

Juan Wang

Pei Wang

Qiongyue Wang

Ruoxu Wang

Shaoshan Wang

Tongdong Wang
Wenye Wang

Xia Wang

Xinye Wang

Yao Wang

Ying Wang

Yongzhe Wang

Yue Wang

Peng Wei

Xuanyu Wei

Xuedan Wei

Noreen R. Weiss Adler
Qian Wen

Warren Yong Wen
Amber C. Wessels
Thomas Kletus Wiesner
Robert Davis Williams
Kyle D. Winnick
Charlotte Owens Wise
Thomas S. Wiswall
Nicole Witen

Zena Niles Wolfson-Graves
Ella Betsy Wong

Dan Wu

Dongliang Wu
Haiyan Wu

Han Wu

Kangkang Wu
Peining Wu

Philippe Xavier-Bender
Linfei Xia

Wei Xia

Nan Xiang

Wang Yan Xiang
Lishan Xie

Longping Xie

Zhang Xie

Jialong Xu

Li Xu

Tingting Xu

Zhaoqi Xu

Zhiyong Xu

Manish Yadav

Fan Yang

Jiao Yang

Jun Yang

Wei Yang

Xue Yang

Peng Yao

Jennifer Lynn Yates
Chun Ye

Angela Elaine Yeats
Jonathan Yi

Jie Yin

Dongming You
Ayman Elfatih Yousif
Dan Yu

Hongyu Yu
Sanya Yu
Shengsheng Yu
Weiye Yu

Yigian Yu

Shitai Yuan
Xiaonan Yuan
Ying Yue

Aaron Yuen
Daisuke Yuki
Courina Yulisa
Giulio Zanolla
Chao Zhang
Cunyuan Zhang
Haomiao Zhang
Jiajia Zhang
Jing Zhang
Kaicheng Zhang
Kailei Zhang
Kaixiang Zhang
Li Zhang

Liang Zhang
Liang Zhang
Lining Zhang
Meng Zhang
Minmin Zhang
Ruquan Zhang
Shengyi Zhang
Weiguo Zhang
Wenguang Zhang
Wenjuan Zhang
Xian Zhang
Xuran Zhang
Yan Zhang

Yin Zhang
Zhenduo Zhang
Bo Zhao

Feng Zhao

Lei Zhao

Qing Zhao

Shu Zhao

Xiao Zhao
Xiaohong Zhao
Yuxian Zhao
Ziyi Zhao
Tianyuan Zheng
Bin Zhou
Kaichen Zhou
Quan Zhou
Shilin Zhou

Xin Zhou

Yu Zhou

Xu Zhu

Yixuan Zhu
Zhaoke Zhu
Tobias F. Ziegler
Izabela Zielinska-Barlozek

NYSBA New York International Chapter News | Fall 2012 | Vol. 17 | No. 1

33



A wealth of practical resources at www.nysba.org

The International Section publications are
also available online

Go to

www.nysba.org/IntiChapterNews (New York International Chapter News)
www.nysba.org/IntlPracticum (International Law Practicum)
www.nysba.org/IntlLawReview (New York International Law Review)

to a ccess: My HYSEBA | Login | Join | Renew | Web Survey | FAQ | Online Store | Search
NEW YORK STATE BAR ASSOCIATION

e Past Issues (2000-present)*

Hioma | Mew 1o% [niamutions! Chapter e

L4 SearChable |ndexeS (ZOOO'present) ::':tss.\ New York International Chapter News
Blogs .ﬂl_:loul this p.u'tlllt,zllon

Call for Artiches
Now York intemational Chaprer News

CLE

e Searchable articles that include links
to cites and statutes. This service ror v

For the Community

|S prOV|ded by LOlSlaW and |S an Frome L eni welcome shorl subsianive aricles on top

Membership aterest bo the Section, 35 well a5 sul

exclusive Section member benefit* practce oot T e Yo

Publications | Farms copmighiad b

a
News is published as
onal Section and is

Sections | Commitiees

*You must be an International Section member and e

copying, rasel

logged in to access. 1SS 1823-8384 foiine) o submigsion s iareh 16,2011
Need password assistance? Visit our Web site at www.

. . ¥ Inside the Current Issue Past Issues
nysba.org/pwhelp. For questions or log-in help, call Lo Pracay TITEOF 2010) (Section Hembers anly)

(518) 463-3200. e - Dot oo

£ of Bowveng]

Hote from the Editor Searchable Index (2000-presen;

My NYSBA | Login | Join | R My HYSBA | Login | Join | Renew

il NEW YORK STATE BAR ASSOCIATION| | NEW YORK STATE BAR ASSOCIATION

anal Luw Aevitw

= » e Home vome - Intesnationsl Law Practioum

My HYSBA New York International Law Review My HYSBA International Law Practicum

Blogs About this publication Blogs About this publ

= - Tha New Yark in i T aichis relsting 10 th

C CLE g clinical mater

Events k w for the gene ot
Events Esqg., he viad

For Attomeys For Attomeys L  twice per year by the International Section and dissbuted 1o

For the Community For the Community !

Forums | Listserves Forums | Listserves

Section and is ¢ ew York Stale Bar Assacisbion. Th
Mambarstip Membershap fransfermng, reps ning of reprnting of s publicason is st
Practice Management Practice Management permizsion. © New York State Bar Association. AN rights reserved. ISSN 1041-3405 (pant) ISSN 1033-8376
{online)
Publications | Forms Publications | Forms
Sections / Committees (Secson members only) Sacthons | Commitieas
[Secion members only)
Inside the Current Issue Pastissues
winter 2011 {Secton Members Only) Inside the Current Issue PastIssues
[Autumn 2010) [Section Members Only)
Articles Please dick the Issue date for each publication below

10 open the POF file

Mew York to Sydney: Havigating Cleents in i@ for @ach publication below
International Law

Hen. Jonathan Lippman

The: of and
Judges: Tampered With or Well Temperad?
Fabign Gélinas

v Practicum  Tng pOU Between New York and New South Wales
The State of the ADR Movement in ltaty: The nal The Henourable JJ. Spigelman AC
Advancemant of Madiation in the Shadows of the
Stagnation of Arbitration

M. Hinry Martuscalio I

Memorandum of Undarstandng Batween tha Chiel
Justice of How South Wales and the Chief Judge of

For more information on these and many other resources go to www.nysbha.org

34 NYSBA New York International Chapter News | Fall 2012 | Vol. 17 | No. 1



International Section Officers

Chair

Andrew D. Otis

Curtis, Mallet-Prevost, Colt
& Mosle LLP

101 Park Avenue

New York, NY 10178-0061
aotis@curtis.com

Chair-Elect

Glenn G. Fox

Alston & Bird LLP

90 Park Avenue

New York, NY 10016
glenn.fox@alston.com

Executive Vice-Chair

Thomas N. Pieper

Chadbourne & Parke LLP

30 Rockefeller Center, Room 3541
New York, NY 10112
tpieper@chadbourne.com

First Vice-Chair

Neil A. Quartaro

Watson Farley & Williams LLP
1133 Avenue of the Americas
11th FL

New York, NY 10036-6723
nquartaro@wfw.com

Secretary

Nancy M. Thevenin

Baker & McKenzie LLP

1114 Avenue of the Americas

42d FL

New York, NY 10036
nancy.thevenin@bakermckenzie.com

Treasurer

Lawrence E. Shoenthal
Weiser Mazars LLP

6 Dorothy Drive

Spring Valley, NY 10977
Ibirder@aol.com

Vice-Chairs/International Chapters
Gerald J. Ferguson

Baker Hostetler

45 Rockefeller Plaza

New York, NY 10111
gferguson@bakerlaw.com

Eduardo Ramos-Gomez

Duane Morris LLP

1540 Broadway,

New York, NY 10036
eramos-gomez@duanemorris.com

Jonathan P. Armstrong

Duane Morris LLP

10 Chiswell Street

London EC1Y 4UQ UK
jparmstrong@duanemorris.com

Vice-Chair/Liaison w/American
Society of International Law
Christopher Joseph Borgen

St. John’s University School of Law
8000 Utopia Parkway

Belson Hall, Room 4-24

Jamaica, NY 11439
borgenc@stjohns.edu

Vice-Chairs/CLE

Daniel J. Rothstein

Law Offices of Daniel J. Rothstein
747 Third Avenue, 32d Fl.

New York, NY 10017
djr@danielrothstein.com

Christopher J. Kula
Phillips Nizer LLP

666 Fifth Avenue, 28th Fl.
New York, NY 10103
ckula@phillipsnizer.com

Matthew R. Kalinowski
Morgan, Lewis & Bockius
101 Park Avenue, 44th Fl.
New York, NY 10178-0002

Enrique E. Liberman

Di Santo Bowles Bruno & Lutzer LLP
15 Maiden Lane, Suite 1208

New York, NY 10038
eliberman@disantobowles.com

Vice-Chair/Co-Chair
Publications Editorial Board
David W. Detjen

Alston & Bird LLP

90 Park Avenue, 14th Fl.
New York, NY 10016-1302
david.detjen@alston.com

Vice-Chairs/Committees
Michael J. Pisani

167 Rockaway Avenue
Garden City, NY 11530
mjpisani@optonline.net

Neil A. Quartaro
Watson Farley & Williams LLP

1133 Avenue of the Americas, 11th Fl.

New York, NY 10036-6723
nquartaro@wfw.com

Vice-Chair/Diversity
Kenneth G. Standard
Epstein, Becker & Green, P.C.
250 Park Avenue

New York, NY 10177
kstandard@ebglaw.com

Vice-Chair/Domestic Chapters
Benjamin R. Dwyer

Nixon Peabody, LLP

40 Fountain Plaza, Suite 500
Buffalo, NY 14202-2229
bdwyer@nixonpeabody.com

Vice-Chair/Law Student Outreach
Howard A. Fischer

Securities & Exchange Commission
3 World Financial Center

New York, NY 10281
FischerH@Sec.gov

Vice-Chair/Lawyer Internships
William H. Schrag

Thompson Hine LLP

335 Madison Ave.

New York, NY 10017
william.schrag@thompsonhine.com

Vice-Chair/Liaison U.S. State Bar
International Sections

Michael W. Galligan

Phillips Nizer LLP

666 Fifth Avenue, 28th Fl.

New York, NY 10103
mgalligan@phillipsnizer.com

NYSBA New York International Chapter News | Fall 2012 | Vol. 17 | No. 1

35



Vice-Chair/Liaison w/International
Law Society

Nancy M. Thevenin

Baker & McKenzie LLP

1114 Avenue of the Americas, 42d Fl.
New York, NY 10036
nancy.thevenin@bakermckenzie.com

Vice-Chair/Liaison w/

American Bar Ass’'n

Mark H. Alcott

Paul, Weiss, Rifkind, Wharton &
Garrison LLP

1285 Avenue of the Americas, 28th Fl.
New York, NY 10019-6064
malcott@paulweiss.com

Vice-Chair/Liaison w/NYC Bar Ass'n
Paul M. Frank

Hodgson Russ LLP

1540 Broadway, 24th FI.

New York, NY 10036
pmfrank@hodgsonruss.com

Vice-Chairs/Membership
Allen E. Kaye

Office of Allen E. Kaye, PC
111 Broadway, Suite 1304
New York, NY 10006
akaye@kayevisalaw.com

Follow NYSBA
on Twitter

Jia Fei, Herbert Smith LLP

28F Office Tower, Beijing Yintai Centre
2 Jianguomenwai Ave, Chaoyang
District, 100-022 Beijing

People’s Republic of China
jessica.fei@herbertsmith.com

Joyce M. Hansen

Federal Reserve Bank of New York
33 Liberty Street, Legal Group, 7th FL
New York, NY 10045
joyce.hansen@ny.frb.org

Eberhard H. Rohm

1 Renaissance Square, V3c
White Plains, NY 10601
ehrohm@duanemorris.com

Daniel J. Rothstein

Law Offices of Daniel J. Rothstein
747 Third Avenue, 32d Fl.

New York, NY 10017
djr@danielrothstein.com

Francis K. Lackington

Larrain Rozas Lackington Rencoret
Av. Apoquindo 3001, Piso 9
Comuna De Las Condes

7550227 SANTIAGO

CHILE

Vice-Chair/Special Projects

A. Thomas Levin, Meyer, Suozzi,
English & Klein P.C.

990 Stewart Avenue, Suite 300
Garden City, NY 11530
atl@atlevin.com

Vice-Chair/Sponsorship
Diane E. O’Connell

21 Concord Avenue
Maplewood, NJ 07040
diane.oconnell@us.pwc.com

Delegates to House of Delegates
Michael W. Galligan

Phillips Nizer LLP

666 Fifth Ave, 28th FL.

New York, NY 10103
mgalligan@phillipsnizer.com

John Hanna Jr.

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260
jhanna@woh.com

Andre R. Jaglom

Tannenbaum Helpern Syracuse &
Hirschtritt LLP

900 Third Avenue, 12th Fl.

New York, NY 10022-4728
jaglom@thshlaw.com

VISIT
www.twitter.com/
nysba

and click the link to follow

us and stay up-to-date on
the latest news from the
Association
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International Section Committees and Chairs

To view full contact information for the Committee Chairs listed below please visit our website at
http://www.nysba.org/Intl/CommChairs

Africa
Janiece Brown Spitzmueller
Hon. George Bundy Smith

Asia & the Pacific Region
Lawrence A. Darby III

Awards

Lester Nelson
Lauren D. Rachlin
Michael M. Maney

Central & Eastern Europe
Daniel J. Rothstein
Serhiy Hoshovsky

Chair’s Advisory
Michael W. Galligan
Carl-Olof E. Bouveng

Contract & Commercial
Albert L.A. Bloomsbury
Leonard N. Budow

Corporate Counsel
Barbara M. Levi
Allison B. Tomlinson

Cross Border M&A
& Joint Ventures
Gregory E. Ostling

Europe
Salvo Arena

Foreign Lawyers
Maria Tufvesson Shuck
Timo P. Karttunen

Immigration & Nationality
Jan H. Brown
Matthew Stuart Dunn

India
Sanjay Chaubey
Jennifer R. Scullion

Insurance/Reinsurance
Chiahua Pan

Stuart C. Carruthers
Edward K. Lenci

Inter-American
Carlos E. Alfaro
Alyssa A. Grikscheit

International Antitrust &
Competition Law

Olivier N. Antoine

Boris M. Kasten

International Arbitration
& ADR

Nancy M. Thevenin

Dina R. Jansenson
Chryssa V.B. Valletta

International Art Law, Art
Funds & Art Finance
Enrique E. Liberman

International Banking
Securities & Financial
Transactions

Eberhard H. Rohm
Joyce M. Hansen

International Corporate
Compliance

Rick F. Morris

Carole F. Basri

International Creditors
Rights
David R. Franklin

International Distribution,
Sales & Marketing
Andre R. Jaglom

International Employment
Law
Aaron J. Schindel

International
Entertainment & Sports
Law

Howard Z. Robbins

International
Environmental Law
John Hanna Jr.
Mark F. Rosenberg
Andrew D. Otis

International Estate &
Trust Law

Michael W. Galligan
Glenn G. Fox

International Family Law
Rita Wasserstein Warner
Jeremy D. Morley

International Insolvencies
& Reorganization

Garry M. Graber

Tom H. Braegelmann

International Intellectual
Property Protection
(International Patent
Copyright & Trademark)
L. Donald Prutzman

Eric Jon Stenshoel

International Human
Rights
Santiago Corcuera-Cabezut

International Investment
Lawrence E. Shoenthal
Christopher J. Kula

International Law Practice
Management
James P. Duffy III

International Litigation
Thomas N. Pieper

Jay G. Safer

Jennifer R. Scullion

International Microfinance
and Financial Inclusion
Azish Eskander Filabi

Julee Lynn Milham

International Privacy Law
Lisa J. Sotto

International Real Estate
Transactions
Meryl P. Sherwood

International Tax
James R. Shorter Jr.

International Trade
Robert J. Leo
Dunniela Kaufman

International
Transportation

William Hull Hagendorn
Neil A. Quartaro

Publications Editorial
Board

Lester Nelson

David W. Detjen
Dunniela Kaufman
Richard A. Scott

Public International Law
Mark A. Meyer
Christopher Joseph Borgen

Seasonal Meeting
Alvaro J. Aguilar
Alyssa A Grikscheit
Juan Francisco Pardini

United Nations & Other
International
Organizations

Jeffrey C. Chancas
Edward C. Mattes Jr.
Nina Laskarin

United States—Canada
Wayne D. Gray

Women'’s Interest
Networking Group
Meryl P. Sherwood
Diane E. O’Connell
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International Section Chapter Chairs

To view full contact information for the Chapter Chairs listed below please visit our website at
http://www.nysba.org/Intl/ChapterChairs

CO-CHAIRS

Gerald J. Ferguson
Eduardo Ramos-Gomez
Jonathan P. Armstrong

ALGERIA
Abd El Karim Khoukhi

ARGENTINA
Juan Martin Arocena
Guillermo Malm Green

AUSTRALIA
David Russell
Richard Arthur Gelski

AUSTRIA
Otto H. Waechter
Christian Hammerl

BAHRAIN
Ayman Tawfeeq Almoayed

BRAZIL
Isabel C. Franco

BRITISH COLUMBIA
Donald R.M. Bell

CHILE
Francis K. Lackington

CHINA
Jia Fei

Chi Liu
COLOMBIA

Carlos Fradique-Mendez
Ernesto Cavelier

COSTA RICA
Hernan Pacheco

CYPRUS
Christodoulos G. Pelaghias

CZECH REPUBLIC
Andrea Carska-Sheppard
Jiri Hornik

DENMARK
Finn Overgaard

DUBAI
Peter F. Stewart

ECUADOR
Evelyn L. Sanchez

FINLAND
Ami Kiira Paanajarvi
Juha J. Koponen

FLORIDA
Leslie N. Reizes

FRANCE
Yvon Dreano
Pascale Lagesse

GERMANY
Mark Devlin
Rudolf E. Coelle
Axel Heck

GUATEMALA
Ruby Maria Asturias
Castillo

GUJARAT
Kartikeya Kumar Tanna

HUNGARY
Andre H. Friedman

ICELAND
Asgeir A. Ragnarsson

INDIA
Sudhir Mishra
Anand Desai

IRELAND
Eugene P. Carr-Fanning

ISRAEL
Ronald A. Lehmann

ITALY
Cesare Vento
Marco Amorese

JAPAN
Shirou Kuniya

KOREA
Hye Kyung Sohn

KUWAIT
Nora Musaed Alharoun
David M. Pfeiffer

LUXEMBOURG
Ronnen Jonathan Gaito

MALAYSIA
Yeng Kit Leong

MEXICO
Santiago Corcuera-Cabezut
Juan Carlos Partida

MOROCCO
Mehdi M. Bennani

NETHERLANDS
R.A.U. Juchter van Bergen
Quast

NIGERIA
Lawrence Fubara Anga

ONTARIO
Stephen J. Maddex
Chris MacLeod

PANAMA
Juan Francisco Pardini
Alvaro J. Aguilar

PERU
Jose Antonio Olaechea
Guillermo J. Ferrero

PHILIPPINES
Efren L. Cordero

POLAND
Szymon Gostynski

PORTUGAL
Pedro Pais De Almeida

QUEBEC
David R. Franklin

ROMANIA
Corin Trandafir

RUSSIA
Jennifer I. Foss
William Reichert

SAN DIEGO
Eberhard H. Rohm

SHANGHAI
Xiaohong Zhao

SINGAPORE
Eduardo Ramos-Gomez

SLOVAKIA
Miroslava Obdrzalkova
Roman Prekop

SPAIN
Clifford J. Hendel

SWEDEN
Peter Utterstrom
Carl-Olof E. Bouveng

SWITZERLAND
Pablo M. Bentes
Nicolas Pierard
Martin E. Wiebecke
Patrick L. Krauskopf

TAIWAN
Ya-hsin Hung

THAILAND
Ira Evan Blumenthal

TUNISIA
Mohamed Zaanouni

TURKEY
Mehmet Komurcu

UK

Anne E. Moore-Williams
Randal John Clifton Barker
Jonathan P. Armstrong

URUGUAY
Andres Duran Hareau

VIETNAM
Suong Dao Dao Nguyen

WESTERN NEW YORK
Eileen Marie Martin
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NEW YORK STATE BAR ASSOCIATION

€ctj

New York Antitrust - ev?i‘iipz:,;g«;’:::é
and Consumer W
Protection Law

From the NYSBA Book Store > \}MW%Z

EDITORS

Barbara Hart, Esq.
Lowey Dannenberg Cohen & Hart, P.C.

Robert Hubbard, Esq.
New York Attorney General’s Office

Stephen S. Madsen, Esq.
Cravath, Swaine & Moore LLP

Contents at a Glance:

New York Antitrust Law — The Donnelly Act

PRODUCT INFO AND PRICES

nfair and D ive Business Practi
Unfair and Deceptive Business Practices 40258 | 2011 | 260 pages

Government Enforcement under Executive Law § 63(12) softbound
Private Enf ¢ Non-Members $65
rivate Enforcemen NYSBA Members $50

Settlements of Government Antitrust Cases
$5.95 shipping and handling within the continlental
Multistate Enforcement of Antitrust and Consumer Protection ~U: > The cost for shipping and handiing outside

the continental U.S. will be based on destination

Law — An Overview and added to your order. Prices do not include

applicable sales tax.

TO order On“ne visit *Discount good until November 30, 2012.
www.nysba.org/AntitrustBook

Get the Information Edge ——
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Request for Contributions

Contributions to the New York International Chapter
News are welcomed and greatly appreciated. Please
let us know about your recent publications, speeches,
future events, firm news, country news, and member
news.
Dunniela Kaufman
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Visit us
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New York International
Chapter News
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