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At the September 15 meeting of the Executive Com-
mittee, we approved three “Long-Term Missions” for the 
Section: Custodian of New York Law as an International 
Standard, Guardian of the New York Convention on the 
Recognition and Enforcement of Arbitral Awards and the 
Arbitral process, and Monitor of International Law Devel-
opments at the United Nations. You can read more about 
these Missions in the Chapter News section of this News-
letter. In addition, we approved Guidelines for Committee 
Chairs and Chapter Chairs, which synthesize debate and 
discussion going back to our 2006 EC Retreat (Chapter 
Chairs) and 2007 EC Retreat (Committee Chairs). We also 
approved the establishment of a new Section Committee 
on International Contract and Commercial Law, which we 
hope will play a very signifi cant role in implementing the 
fi rst of the “Three Missions.” At our October 26 Executive 
Committee Meeting, we adopted a proposal by First Vice 

2009 has been a year of 
“fi rsts” for our International 
Section: the inauguration of 
our Announce List-Serve in 
early March; the organization 
of our fi rst day-long CLE event, 
“Fundamentals of Interna-
tional Practice” on April 30; the 
organization of our fi rst major 
Chapter Meeting in India, in 
June; our fi rst meeting with 
the CLE Directors of New York’s 
major international law fi rms in August to discuss future 
CLE projects; a breakthrough CLE program in September 
on Latin American private equity in which we were able 
to offer free CLE credit to our Section’s attendees while of-
fering a paid-for web conference option through NYSBA’s 
CLE offi ce, and much, much more.

Message from the Chair

Wrongful Termination in Canada: U.S. Employers with
Canada-Related Activities Could Be in for an Unpleasant Surprise ....26
Ethnicity and the Politics of Power in Post-Conflict Rwanda ................28

Of International Interest
Information—The New Trade War? ............................................................30
The African Court of Human and Peoples’ Rights ..................................32
CEDAW Committee: 2009 N.Y. Summer Session .....................................35
International Estate Planning for U.S. Citizens .........................................36

Chapter News
Remarks by James P. Duffy, III from the Opening Session
of the India Chapter Meeting ........................................................................37
Address of Michael W. Galligan from the Opening Session
of the India Chapter Meeting ........................................................................38

Section News
Mission Statement ............................................................................................42
Singapore ...........................................................................................................43
Opening Address by Michael W. Galligan
from the Singapore Meeting ..........................................................................44
Speech by K. Shanmugam from the Singapore Meeting ........................48

Committee News ....................................................................................................54
Member News .........................................................................................................55

Michael W. Galligan



2 NYSBA  New York International Chapter News  |  Winter 2009  |  Vol. 14  |  No. 2        

Chair Andre Jaglom and Secretary Andrew Otis to es-
tablish a new senior offi cer position of Chief Information 
Offi cer, with the purpose of coordinating the Section’s 
utilization of the various technologies at our disposal for 
facilitating communication among our Committees, our 
Chapters and our members in general.

Our Annual Seasonal Meeting in Singapore contin-
ued our storied tradition of exceptional annual fall over-
seas conferences but it also counted as the fi rst meeting 
at which we have had such an extended opportunity to 
engage representatives of the highest level of govern-
ment in our host jurisdiction in discussions about their 
record and their philosophy in implementing the rule of 
law. More details on this meeting are contained in this 
edition of the Chapter News.

I am proud to say that this year we have had the 
benefi t of programs and meetings in New York City 
sponsored by our Committees on the Americas, as well 
as our Committees on International Arbitration, Banking 
and Securities Law, Customs Law, Corporate Counsel, 
Environmental Law, Human Rights, Investment Law, 
Insurance and Reinsurance Law, Real Property Law, 
and Women’s Human Rights. Many more Committees 
organized panels at the Annual Seasonal Meeting in 
Singapore and for the International Practice Institute that 
had been planned for last May. We also welcomed to our 
ranks new chapters in Canada (Ottawa and Montreal), 
China (Hong Kong-Guangzhou-Shenzhen and Shang-
hai), Czech Republic, Dubai, Korea, Malaysia, Singapore 
and Ukraine and appointed new leadership for our Rus-
sian and Swedish Chapters, among others. And we set 
in motion a process that we hope will soon lead to new 
chapters in Africa as well. 

As the year drew to a close, for the fi rst time ever we 
met with the Marketing Directors of New York Interna-
tional Law Firms (to explore ways in which we can make 
membership in our Section more attractive and more use-
ful for young and not-so-young leaders in the New York 
international legal community) and launched our online 
membership directory on our website at www.nysbaintl.
org.

The broad contours of major events for 2010 can 
already be discerned: Annual Meeting Programs on inter-
national arbitration and dispute resolution on January 27 
and 28, 2010; Section participation in the Annual Meeting 
of the Barra Mexicana in Mexico City on March 18 to 20; 
the second major Chapter Meeting of our India Chapter 
from March 27 to 28 in Mumbai; what we hope will be 
a strong presence and participation in the ABA Spring 

Meeting in New York City from April 14 to 18; the fi rst 
major Chapter Conference of our Canada Chapters (Ot-
tawa and Montreal) on cross-border litigation from June 
10 to 11 in Ottawa; our fi rst jointly sponsored conference 
with Union Internationale des Avocats on Cross-border 
Investment from September 10 to 11 in New York City, 
and next year’s Annual Seasonal Meeting in Sydney, 
Australia from October 27 to 31. I would be remiss in this 
Report if I did not mention our outreach to the important 
international bar groups with whom we are working 
to publicize our mutual efforts and fi nd ways to work 
together: ABA International, the New York City Bar As-
sociation and the International Sections of our sister State 
Bar Associations (approximately 22 in all). We are look-
ing forward to an exciting 2010 under the leadership of 
Steven Krane.

Let me take this opportunity to thank all the Meeting 
and Conference Chairs, Committee and Chapter Chairs, 
the Senior Offi cers, the Vice-Presidents for Chapters and 
for Committees, our several very active former Chairs, 
Executive Committee members, the Editors of the New 
York International Law Review, the International Law Practi-
cum and the New York International Chapter News, all our 
members who supported us in so many different ways 
and of course our hard-working staff members in Al-
bany for all the work that has made this year of dynamic 
growth and new vistas possible. 

Let us all keep in mind that the purpose of all this ac-
tivity and effort is to support and strengthen the practice 
of law in every relevant fi eld and division of transnational 
legal practice and to support the rule of law throughout 
the world. In this column earlier this year I remarked on 
how we were pursuing two seemingly contradictory but 
profoundly complementary ends: deepening the intensity 
of the Section’s work in New York while extending the 
Section’s outreach throughout the world. I think we have 
seen in this brief period how well moving along these 
two trajectories can inspire and move us. I hope amidst 
all of this activity and new energy, we will keep in mind 
and be sustained by the deeper purposes and signifi cance 
of our Section, on which I spoke at greater length at the 
opening of our India Chapter Meeting last June: to sup-
port and strengthen international civil society as well as 
to promote adherence to international law at the level of 
interstate relations and to build up the global system of 
international human rights.

A blessed, peaceful and constructive 2010 to all!

Michael W. Galligan
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Note from the Editor
Following up on the excite-

ment expressed by our Chair in 
underlining how far our Section 
has come this year, I want to 
echo from my own personal ex-
perience in putting together this 
edition of the Chapter News his 
sentiment. I have been involved 
in putting this publication to-
gether for almost fi ve years now 
and never before have we had 
the depth of participation that we 
have had in response to our most recent call for articles. 

In that regard, I am very pleased to bring to you what 
I consider to be an edition of the Chapter News that is a 
true refl ection of all our Section has to offer; substantive 
articles on legal/legislative issues in differing jurisdic-
tions, insight into the investment climates in places as di-
verse as Brazil, Israel and Mauritius, articles on matters of 
international concern, such as the African Human Rights 

Commission and the 44th session of the Convention to 
Eliminate All Forms of Discrimination against Women, 
as well as updates on the activities of our Section, certain 
committees and our members.

Although we have seen a signifi cant increase in our 
Section’s activities, which I hope is aptly refl ected herein, 
I would be remiss not to remind you that our Section, 
similar to this newsletter, can only give to its members 
that which they put in. As the Editor of the Chapter News, 
I hope that your fellow members’ efforts move you to 
participate. As always, I welcome your articles and an-
nouncements, and also welcome any thoughts that you 
may have on how we can improve the Newsletter to bet-
ter serve our membership.

Dunniela Kaufman
Fraser Milner Casgrain, LLP

Toronto, ON Canada

Dunniela Kaufman

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Annual Meeting 
 location has been    
   moved—

Hilton New York
1335 Avenue of the Americas
New York City

January 25-30, 2010

International Section
(with the Dispute Resolution Section)

Annual Meeting Program
Wednesday, January 27, 2010

         O n l i n e  r e g i s t r a t i o n :  w w w. n y s b a . o r g / a m 2 0 1 0
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Brazilian fi nancial institutions in connection with foreign 
investments, including those associated with the entry 
of investments into the country and their repatriation, as 
well as the remittance of profi ts and other revenues. 

Among other activities, the Central Bank also audits 
fi nancial institutions and foreign capital registrations. 
Whenever a problem is detected, the Central Bank com-
mences administrative proceedings to determine the 
responsibility for the problems and may impose penalties 
both on the foreign investors and/or the local invested 
companies. The decisions issued by the Central Bank in 
administrative proceedings may be appealed to the Na-
tional Financial System Council of Appeals (“CRSFN”).

II. Foreign Direct Investment (Equity/Capital 
Stock) 

3:2 Liberty to Invest and Divest; Amount and Term of 
the Investment

Foreign capital in Brazil is treated quite liberally and 
few areas are subject to restrictions. Legislation makes 
no distinction between domestic and foreign companies, 
the basic principle being that juridical treatment must be 
granted to foreign and domestic capital under the exact 
same terms.

Investments in the economic sectors that are not sub-
ject to conditions or restrictions may be freely made and 
are not subject to any prior approval, license or authoriza-
tion from authorities. Hence, there is freedom to invest in 
those sectors.

There is also freedom to totally or partially repatriate 
the invested capital whenever the investor deems fi t, as 
well as to remit abroad profi ts obtained in Brazil. Once the 
invested capital is registered, no authorization or permit 
from the authorities is necessary for repatriation or profi t 
remittance. Please note that capital gains are subject to 
taxation generally at the rate of 15%. 

There are no maximum or minimum limits on the 
investment amount and there is no different treatment 
based on the origin of the investment. Activities that 
require a certain minimum capital and net worth (such as 
those of fi nancial institutions) have the same requirements 
for both domestic and international investments.

There are also no maximum or minimum terms for 
the investment. Effectively, investments may be made on 
one day and repatriated on the next day or remain in the 
country for decades. 

Foreign investors are free to use any of the available 
company forms that can be used by local investors and 

Foreign Investments in Brazil
I. Introduction

In this article we will fi rst explain the general rules 
and guidelines applicable to all foreign investments 
made in Brazil, and then we will detail certain limitations 
and conditions for investment in specifi c sectors of the 
economy.

3:1 General Guidelines

There are three main regulatory entities in charge 
of governing foreign investments in Brazil: the National 
Monetary Council (“Council”), the Central Bank of Brazil 
(“Central Bank”) and the Brazilian Security and Exchange 
Commission (“Commission”).

The fi rst two entities establish rules and oversee 
foreign investments from a foreign exchange control 
perspective and registration thereof, and the latter moni-
tors foreign investor activities on the Brazilian capital 
markets.

The main role of the Council is to: (i) establish general 
Brazilian guidelines for monetary, exchange and credit 
policies; (ii) govern the incorporation, operation and 
supervision of fi nancial institutions authorized to operate 
in Brazil; and (iii) to establish the general rules regarding 
the registration of foreign investments. 

The Central Bank is part of the National Financial 
System. The 1988 Federal Constitution established the fol-
lowing role for the Central Bank, among others: 

(i) exclusivity in the issuance of money; 

(ii) control over foreign exchange 
markets;

(iii) execution of foreign exchange opera-
tions on behalf of public sector enterpris-
es and the National Treasury; 

(iv) execution of the rules established by 
the Council; and

(v) receipt of reserve requirements and 
voluntary deposits by commercial banks.

The actions of the Central Bank are performed pursu-
ant to the rules established by the Council. The Central 
Bank is responsible for enforcing the rules issued by the 
Council and it also issues regulations detailing those rules 
and indicating how they should be complied with.

Additionally, the Central Bank performs an important 
function related to monitoring transactions carried out by 

Legal and Investment Updates
from Various Member Countries
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As mentioned above, the Central Bank is the gov-
ernmental agency responsible for: (i) managing the 
day-to-day control over foreign capital fl ow in and out 
of Brazil (equity capital and loans under any form); (ii) 
setting forth the administrative rules and regulations for 
registering investments, based on the rules laid down 
by the Council; and (iii) monitoring foreign currency 
remittances. 

When monitoring and registering foreign invest-
ments, the Central Bank does not have the authority to 
evaluate the quality of any given foreign investment, 
whether such an investment is in the interest of the na-
tional economy or its effect on the economy. This means 
that the Central Bank cannot decide whether or not a 
certain investment is to be registered or accepted. If the 
investor complies with the applicable rules, the invest-
ment will be registered and the investor will be entitled 
to the applicable rights and must comply with the related 
obligations. 

Please note that, as explained below, in the case of 
investments in fi nancial institutions, the Central Bank will 
evaluate whether a new investment in the fi nancial area is 
of interest to the domestic economy. 

3:4 Characteristics of Registration

Registration of foreign investments shall be made 
within thirty (30) days of its entry into the country and it 
is not subject to the payment of any fees or prerequisites. 

The registration of profi t reinvestments shall be 
carried out within the same period, as from the date on 
which the respective accounting record is approved by 
the competent company body.

According to article 5 of Central Bank Ruling (Circu-
lar) 2,997/00, the registration of foreign capital shall take 
place in the foreign currency that was effectively remitted 
to Brazil. 

In the case of reinvestment of profi ts, they shall be 
registered simultaneously in the domestic currency and in 
that of the country to which the profi ts could have been 
remitted. In order to determine the amount in foreign cur-
rency, the profi ts are converted at the average exchange 
rate in force during the period in which the reinvestment 
in fact took place. 

Should the foreign invested capital be represented by 
physical assets, such as a machine, the registration shall 
be made at their value in the country of origin or, when 
suffi cient proof of this value is absent, at the values regis-
tered in the accounting records of the company receiving 
the capital or according to the evaluation criterion which 
shall be determined in the appropriate regulations.

3:5 Registering the Investment

In the past, the Central Bank required the submission 
of various documents to register investments. Registra-

there is no restriction to foreign access on capital markets. 
The rules are the same both for local and international 
entities. 

In the event of serious balance of payment defi cits, 
the Central Bank may limit profi t remittances and prohib-
it remittances as capital repatriation for a limited period 
of time. This limitation, however, has never been applied, 
even during Brazil’s most diffi cult balance of payments 
problems.

3:3 Registration of Investments

Brazil has adopted a system of registering all foreign 
capital invested in the country. Registration takes place 
through the Central Bank. However, it is to be noted that 
some investments in specifi c areas are made through cer-
tain mechanisms whereby other governmental agencies 
are involved in the registration. 

Applicable law defi nes foreign capital as follows:

The goods, machinery and equipment 
entering Brazil with no initial foreign 
exchange outlay and are to be utilized 
in the production of goods and services, 
as well as the fi nancial or monetary 
resources introduced into the country for 
investment in economic activities, are to 
be considered foreign capital, with the 
condition that, in both cases, they pertain 
to individuals or legal entities resident, 
domiciled or with head offi ces abroad.1 

The defi nition encompasses goods, machinery and 
equipment as well as fi nancial or monetary funds. Actu-
ally, the word “goods” [bens] under Brazilian law is very 
broad and includes everything that may be acquired by 
an individual or legal entities such as energy, intellectual 
rights, equipment and funds, to name a few.

In order to be considered as “foreign capital,” the 
goods must: (i) be utilized for economic purposes (pro-
duction of goods and/or services); and (ii) belong to 
individuals or legal entities resident, domiciled or with 
head offi ces abroad.

Consequently, goods or funds that enter the country, 
but are not destined for the production of goods and/or 
services, are not considered “foreign capital” and cannot 
be registered. However, a certain good may be considered 
foreign capital even though it is not inherently destined 
to produce goods and/or services. For example, a leisure 
boat destined to be rented by a local company controlled 
by foreign capital is a good destined to produce a certain 
service, and the capital of the company can and must be 
registered as foreign investment. 

Also, a foreign investment will be “nationalized” 
and the foreign capital registration will be cancelled if 
title thereto is transferred to an individual or legal entity 
resident, domiciled or with head offi ce in Brazil. 
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In light of these facts, there used to be many cases 
where the foreign investor acquired shares or quotas 
of a given Brazilian entity, but was not entitled to have 
the quotas or shares registered with the Central Bank 
either in foreign or domestic currency. As a consequence, 
the failure to register this portion of the shares held by 
the foreign investor used to result in the inability of the 
Brazilian entity to remit abroad the results of the invested 
capital attributable to those shares, such as profi ts and 
dividends, interest on equity, repatriation out of a capital 
reduction or the proceeds of a sale of the shares. This situ-
ation caused may problems for foreign investors. 

However, in 2006, the government enacted Law 
11.371/06, which created the possibility of foreign inves-
tors facing the situation stated above, to have their shares 
duly registered with the Central Bank in Brazilian cur-
rency. The conditions required to allow registration are 
as follows: (i) the amount related to the tainted portion of 
the capital stock must be booked by the Brazilian entity as 
paid in; (ii) this amount must have been booked accord-
ing to the accounting regulation by December 31, 2004; 
and (iii) Brazilian tax legislation must have been complied 
with.

According to Law 11.371/06, every Brazilian entity 
holding a portion of tainted capital for any reason had to 
register the portion of non-registered capital by following 
specifi c procedures made available by the Central Bank 
on SISBACEN. This registration is actually an obligation 
of the Brazilian entity, subject to penalties if the registra-
tion does not take place.

The deadline for registering “tainted” capital booked 
up to December 31, 2006 was June 30, 2007. From that 
date on, if any “tainted” capital is generated in the future, 
the Brazilian entity must register it in Brazilian currency 
with the Central Bank during the next calendar year.

After the registration is concluded, the portion of the 
capital that was considered “tainted” will be added to the 
total number of quotas/shares held by the foreign inves-
tor, and the amount will be denominated only in Brazilian 
currency (Reais). There will not be any parity in foreign 
currency. 

The lack of a corresponding amount in foreign cur-
rency for a determined portion of the registered capital 
has no impact on remittances of funds abroad to the 
foreign investor, such as profi ts, dividends, resources 
available due to capital reduction, interest on equity, sale 
of the investment, and so on. The procedure described 
above will guarantee that the total amount intended to be 
sent abroad in the future can be freely sent.

The only relevant consequence is that the acquisi-
tion cost for these quotas/shares will be denominated 
in Brazilian currency with no parity in foreign currency. 
Therefore, if, in the future, the foreign participation is sold 
by the foreign investor to any third party, the acquisition 

tion was evidenced by a physical document issued by 
the Central Bank and called the “Certifi cate of Registra-
tion.” Presentation of the Certifi cate of Registration was 
required for the invested company to remit profi ts from 
Brazil and to repatriate capital. In July of 2000, the time 
lag for issuance of the Certifi cate of Registration for 
foreign direct investment capital transferred into Brazil 
was anywhere from a year-and-a-half to two years after 
a registration request was fi led with the branch offi ce in 
São Paulo.

Fortunately, the system has undergone major chang-
es. Presently the company receiving the investment or 
its representatives may register it electronically, through 
a computer system managed by the Central Bank called 
SISBACEN. Under the new system, registrations can be 
made in one day, provided that the company possesses 
the required documents. 

There is no need to submit any document to the 
Central Bank to register the investment. However, during 
a 5-year term from the date of registration, the invested 
company may be required to submit the related docu-
ments for the Central Bank to review at any time.

3:6 Failure to Register

If an investment is not registered, the investor would 
be unable to repatriate the investment and to remit prof-
its out of Brazil.

Additionally, the Central Bank is entitled to charge 
a fi ne for failure to register to a Brazilian entity that 
receives foreign investment. This fi ne is established by 
Council Resolution 2883/01 and the amount of the fi ne 
may reach up to R$ 50,000.00. 

In the past there were situations where a foreign in-
vestor was the holder of the Brazilian subsidiary’s shares, 
but, for some reason, the payment made for the acquisi-
tion of these shares was not viewed by the Central Bank 
as entitled to foreign capital registration. The portion of 
the shares that was not registered by the Central Bank is 
called “tainted capital.”

Historically, the reasons behind “tainted capital” 
were, among others, the following: 

(a) conversion of debts registered at the Central Bank 
with discount; 

(b) reinvestments of profi ts related to the portion of 
the capital stock originally not registered by the 
Central Bank;

(c) changes in the criteria adopted in the past by the 
Central Bank in connection with the net value of 
the shares and not their market value for purposes 
of registration; and

(d) corporate reorganizations involving non-regis-
tered portions of the capital (spinoff, mergers, 
etc.).
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(iii) businesses located on international borders;

(iv) post offi ce services. These services can only be 
rendered by the federal government, and the 
restriction applies both to Brazilian and foreign 
private investment (Federal Constitution, Ar-
ticle 21, item X). The delivery of documents and 
objects that are not defi ned as correspondence 
is allowed.

In addition, there are still some restrictions to foreign 
capital investment in the following areas:

1. Ownership and management of newspapers, 
magazines, radio and television stations and other 
periodicals. According to an amendment to the 
Brazilian Constitution, at least 70% of the total 
capital and of the voting capital of newspapers, 
magazines and other periodicals must belong 
directly or indirectly to a Brazilian resident. There-
fore, foreign investment is limited to 30% of the 
total and voting capital of these entities (Federal 
Constitution, Article 222, Paragraph One). 

2. Financial institutions.

 Financial institutions need formal authorization 
from the Brazilian government to receive foreign 
direct investment. In the event that this investment 
represents an increase of the foreign capital in the 
fi nancial sector, a Presidential Decree or an inter-
national treaty is required. 

 The rules for obtaining such authorization are set 
forth in National Monetary Council Resolution nº 
3,040 of 2002 and Central Bank Ruling (Circular) 
nº 3,317 of 2006. According to these rules, there 
is a list of data, documents and procedures that 
an interested party must follow and present to 
the Central Bank in order to obtain the intended 
authorization. 

3. Airlines with concessions for domestic fl ight 
routes. Foreign capital participation with voting 
rights is limited to 20% in these companies. (Law 
No. 7,565 dated November 19, 1986, Article 181, 
item II). 

III. Investments in Capital Markets
In accordance with Council Resolution 2.689/00, any 

foreign investor, either an individual or legal entity, may 
invest in Brazilian fi nancial and capital markets, using the 
same fi nancial products available to Brazilian investors.

Foreign investments in Brazil’s capital markets may 
be made by subscribing and purchasing interest in invest-
ment companies that are duly authorized and specifi cally 
established for this purpose. These investments may be 
made through three forms of funding: investment societ-
ies, investment funds and diversifi ed portfolio of shares.

cost for purposes of calculating the capital gain will have 
a positive or negative impact, depending on the exchange 
variation. The cost of the investment is relevant to de-
termine the existence of capital gain, which is subject to 
taxation. 

3:7 Repatriation of Capital

As mentioned above, as long as the foreign capital is 
duly registered with the Central Bank, it may be freely 
repatriated to the foreign investor. Aside from the situa-
tions mentioned in the item above (lack of registration), 
the only other situation where the foreign investor might 
be prevented from receiving back its invested capital is 
the booking of losses by the Brazilian subsidiary.

Repatriation of the investment within the amount 
stated in the foreign capital registration may be made free 
of any tax or authorization. In principle, any excess over 
the registered amount will be treated as a capital gain, 
subject to a 15% withholding tax (this rate is increased to 
25% in the case of investors residing in tax havens) and 
prior (and discretionary) approval of the Central Bank.

In accordance with Central Bank practices, when-
ever full or partial repatriation of capital is sought upon 
the sale of an investment, the book value of the foreign 
investment (based on the fi nancial statements of the com-
pany which received the investment) will be compared 
against the amount registered in foreign currency. If the 
book value is lower than the registered foreign invest-
ment, the remittance abroad of any amount exceeding the 
book value may be understood by the Central Bank as a 
capital gain, and, as such, subject to tax. 

3:8 Restrictions on Foreign Ownership of Companies

While a foreign investor may have unrestricted access 
to almost all areas of the Brazilian economy, according to 
the Brazilian Federal Constitution participation of foreign 
capital in the following activities is prohibited:

(i) development of activities involving nuclear en-
ergy. The Brazilian federal government has the 
monopoly of exploring, exploiting, processing, 
industrializing and selling radioactive minerals 
and their by-products. This restriction applies 
both to Brazilian and foreign private invest-
ment (Federal Constitution, Article 21, item 
XXIII); 

(ii) health services. The Federal Constitution estab-
lishes that direct or indirect access of foreign 
capital to health services is prohibited, unless 
authorized by law (Federal Constitution, Ar-
ticle 199, Paragraph 3). A law authorizing this 
type of participation has not yet been issued, 
save for services related to family planning. 
Law 9263/96 contemplates the participation of 
foreign capital in these activities (Article 7).
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Finally, credit transactions entered into between for-
eign creditors and local borrowers with a term of shorter 
than thirty (30) days are subject to progressive taxation, so 
they may be less interesting. 

3:9 Conversion of Foreign Credits into Direct 
Investment 

In order to convert foreign credits into equity invest-
ments, the parties must execute a statement whereby 
they agree on the capitalization of the credits, stating the 
amount to be converted. Based on this document, the Bra-
zilian debtor must register the capitalization of the credits 
with SISBACEN. Once this registration is concluded, the 
Brazilian debtor must request that a commercial bank 
provide for the execution of simultaneous (symbolic) 
foreign exchange agreements, which will represent an 
outfl ow of funds (as if the credits were being repaid to the 
creditor) and an infl ow of funds (as if the foreign investor 
were sending funds to the Brazilian entity as paying in 
capital).

The next step following the execution of the symbolic 
foreign exchange agreements is to increase the capital 
stock of the Brazilian entity in the amount shown by the 
exchange agreements in the name of the foreign investor.

The fi nal step is registration of the new foreign capital 
investment in the name of the foreign investor with the 
Central Bank. 

V. Central Bank Census on Foreign Capital in 
Brazil 

Every fi ve years, the Central Bank conducts a foreign 
capital census. Through the census, the Central Bank 
obtains the fi gures related to foreign capital held by non-
resident investors (legal entities and individuals). The last 
foreign capital census took place in 2006, based on the 
foreign capital existing on December 31, 2005.

Normally, companies required to submit informa-
tion to the census are those located and headquartered in 
Brazil which, on a given date: 

(i)  have had corporate interest held directly or indi-
rectly by non-residents of at least 10% of the voting 
shares or quotas, or 20% of the total capital stock; 

(ii) owe debts to foreign residents, independent of 
the currency, and these debts have been registered 
with the Central Bank, and independent of these 
debts being in fact eligible for registration with the 
Central Bank, the principal outstanding balance of 
which was equal or superior to the equivalent of 
R$ 100,000.00 (approximately U.S. $41,000.00).

Failure to submit the required information by the re-
quired deadlines to the Central Bank, or the presentation 
of false, incomplete, or incorrect information, can result in 
fi nes. 

Another method for investing in the Brazilian stock 
market is through depositary receipts, which allow one 
to purchase abroad certifi cates of shares in Brazilian 
public capital companies. These securities are issued 
overseas when a foreign investor buys the shares of a 
Brazilian company and releases them for custody in a 
local bank, which then grants the depositing bank abroad 
the right to issue the corresponding depositary receipts 
in foreign currency. 

Depending on the investment structure adopted by 
the investor, it may be necessary to appoint a represen-
tative in Brazil who will be responsible for providing 
the required registration with the Central Bank and the 
Commission. If the representative is an individual or 
a non-fi nancial company, the investor must appoint a 
fi nancial institution that will be jointly responsible for his 
or her obligations. 

IV. Foreign Credit Transactions
Foreign credits are regulated by Council Resolution 

2,770, dated August 30, 2000, and by Central Bank Circu-
lar 3,027, dated February 22, 2001.

Loans and leases of any type must also be registered 
with the Central Bank, as well as through SISBACEN. 
However, while foreign direct equity investments must 
be registered with the Central Bank within thirty (30) 
days after the infl ow of funds or receipt of assets, the 
registration of foreign loans and leases must be made 
before the infl ow of funds. The basic fi nancial terms and 
conditions are submitted to the Central Bank through 
a computer data processing system known as “ROF,” 
which stands for Registry of Financial Operations. 

Whenever the basic terms and conditions of an envis-
aged transaction are presented to the Central Bank, it has 
the option to block the proposed credit transaction if the 
interest rate or some other condition is considered differ-
ent from those of the market. 

After disbursement is made, the information is also 
conveyed to the Central Bank and is registered in the 
same ROF system. This information permits the repay-
ment of the credit transaction and the remittance of inter-
est thereupon. 

Currently, prepayments and extension of maturity 
dates of foreign credit transactions are allowed by the 
Central Bank. These adjustments must be refl ected in 
the registration of the transaction, through SISBACEN. 
The necessary document for the registration of a foreign 
credit transaction is either a statement signed by the par-
ties and/or a proper agreement. 

The terms and conditions of a credit transaction may 
be freely amended by the parties at any time and these 
amendments must be refl ected into the Central Bank reg-
istration accordingly, as to enable the respective outfl ow 
of funds upon maturity. 
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foreign exchange market and their clients. This reduc-
tion on the regulatory burden applied to any nature of 
transactions, with no limitation on amounts and with 
no requirement for Central Bank approval. In theory all 
foreign exchange transactions are permitted as long as the 
legal purpose is observed and the responsibilities defi ned 
in the appropriate documentation.

There is no restriction against receiving or sending 
foreign currency to and from other countries. These trans-
fers may be made directly through an authorized bank 
without advance approval of the Central Bank. It falls to 
the bank to determine if the envisaged transaction can be 
performed or not.

In the case of exports and imports, Law No. 11,371/06 
has simplifi ed the procedures applicable to export re-
ceipts and import payments. According to this law, and 
further Council regulation based upon it, Brazilian ex-
porters are allowed to maintain the totality (100%) of their 
export revenues in other countries. These revenues may 
be utilized for payment of the exporter’s foreign obliga-
tions without advance authorization of the Central Bank. 
They may additionally be used to invest in any fi nancial 
or capital product offered abroad. However, Law 11, 
371/06 forbids the granting of loans with the proceeds of 
these export transactions.

Eduardo Amaral Gurgel Kiss
Demarest & Almeida

Sao Paulo, Brazil
ekiss@demarest.com.br 

Endnote
1. Law no. 4,131, of September 3, 1962, as amended, art. 1 (Braz.).

* * *

Brazilian Trade Remedies:
Post-Economic Slowdown

In times of economic crisis, countries tend to pro-
tect themselves through the imposition of trade remedy 
measures such as anti-dumping, safeguards and counter-
vailing measures. Brazil, as an important player in the in-
ternational trade fi eld, has adopted these tools, especially 
anti-dumping measures, to protect its domestic industry. 
Should we expect an opposite trend for the following the 
post-economic slowdown?

According to the WTO Report,1 the number of new 
anti-dumping investigations increased by 27 per cent in 
2008 compared to 2007. In the second half of 2008, Brazil 
was second in terms of anti-dumping measures, with 16 
investigations initiated, behind only India.

To date, there are several ongoing investigations in 
Brazil, 26 of which concern anti-dumping and 2 inves-
tigations concerning safeguards. In 2009, the Brazilian 
Government initiated 9 anti-dumping and 1 safeguard 

VI. Foreign Exchange Market
Brazilian foreign exchange rules state that all for-

eign exchange transactions must be channeled through 
entities duly authorized by the Central Bank, such as 
commercial banks. Savings banks, credit, fi nancing and 
investment societies, foreign exchange or securities and 
stocks brokerage societies, securities and stock dealing 
societies can only perform specifi c transactions related 
to foreign exchange. Tourism agencies can be authorized 
by the Central Bank to negotiate with limited amounts of 
foreign currencies in cash and/or traveler’s checks.

Previously, there were two offi cial exchange rate 
markets in Brazil (the commercial and fl oating rate mar-
kets), both of which were regulated and monitored by the 
Central Bank. The choice of one market or another was 
mandatory and depended on the nature of the remittance 
of funds to be made.

In March of 2005, the Central Bank unifi ed the mar-
kets, extinguishing the differences between them and 
enacting more fl exible exchange rules. Subsequently, 
remittances of funds in and out of Brazil must now fl ow 
through one single exchange market regardless of the 
nature of the payments.

Also pursuant to these more fl exible rules, it is pos-
sible for any legal entity or individual to buy foreign cur-
rency without limitation to the amount of this purchase. 
However, there are some practical restrictions to the full 
observance of this concept. Additionally, foreign invest-
ments from Brazil are permitted, whether in the form of 
direct investments, loans repatriation or investments in 
the foreign fi nancial and capital markets, without restric-
tion to the repatriation of these funds to Brazil.

Foreign entities or non-resident individuals are al-
lowed to open and maintain accounts denominated in 
Brazilian currency in authorized Brazilian banks. Ac-
counts denominated in foreign currencies are permit-
ted to residents and non-residents only in a few specifi c 
cases.

As mentioned above, from 2005 on, the Brazilian for-
eign exchange market has experienced several important 
changes, moving toward simplifi cation and deregulation. 
Until 2005, transfers abroad were limited to transactions 
listed in specifi c Central Bank regulations. Assumptions 
of foreign obligations that could result in requests for an 
outfl ow of funds were subject to advance approval by the 
Central Bank, as were those transactions that were not 
clearly or expressly dealt by the exchange regulation. Fur-
thermore, the regulation established that the procedures 
to be observed required specifi c documentation for each 
transaction.

In March of 2005, some changes were introduced to 
the foreign exchange regulation, softening and reduc-
ing the regulatory burden through the establishment of 
free negotiation between agents authorized to deal in the 
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giving rise to Early Termination upon insolvency-like pro-
ceedings of a Colombian counterparty were deemed to be 
unenforceable; and (ii) enforceability of Close-out Net-
ting provisions under the ISDA Master Agreement would 
vary depending on whether or not the counterparty was 
subject to insolvency-like proceedings.

Today, such provisions would be enforceable even 
in the case of insolvency-like proceedings, if, at least, 
among others, one of the parties to the transaction is an 
entity subject to the supervision of the Superintendence 
of Finance or a so-called professional authorized foreign 
agent1 under Colombian forex regulations.

Law 1328 also allows the Non-Defaulting Party to 
privately enforce guarantees received, to the extent that 
guarantees in cash or securities are liquidated at the pre-
vailing market price and guarantees in assets other than 
cash or securities are liquidated at a fair market value. 
Posted collaterals will not be subject to claims, revocation, 
forfeiture, seizure, retention or other similar administra-
tive or judicial measures. However, any pending amount 
after the collateral’s liquidation will have to be claimed 
in the insolvency proceeding. The effectiveness of Law 
1328 is subject to implementing legislation, most of which 
relates to certain registration requirements. 

On the other hand, based on the ISDA Master Agree-
ment, the Colombian Banking Association, with the 
advise of Brigard & Urrutia Abogados, has recently pre-
pared and published a Local Master Agreement for OTC 
derivatives with the aim of providing the local industry 
with a model contract legally enforceable under Colom-
bian law. 

The Local Master Agreement refl ects best practices in 
the local and international markets and contains certain 
elements recognized internationally that had not been 
implemented in Colombia until Law 1328 was issued. 
These include, Close-out Netting, Early Termination and, 
to a certain extent, some Cross Default Provisions. The 
Local Master Agreement was drafted based on the ISDA 
Master Agreement and the practical experience and rec-
ommendations from local industry participants, mainly 
a group of legal and fi nancial offi cers and credit risk of-
fi cers representing different fi nancial entities, and Brigard 
& Urrutia Abogados. 

The Local Master Agreement is organized in a fashion 
similar to the ISDA Master Agreement. It also contains 
some interpretation rules, representations and warrants, 
which have been drafted considering the counterparty’s 
legal status (i.e., individuals, companies and entities sub-
ject to the supervision of the Superintendence of Finance). 
The Local Master Agreement contains a particularly 
detailed procedure in respect to settlement calculations, 
indemnities and compensation amounts in cases of Early 
Termination for Events of Default and Termination. To a 
certain point, Netting provisions allow parties to offset 
and combine accounts within negotiated transactions. 

investigation. Exports from United States of America, 
the People’s Republic of China, India, Bangladesh, 
Argentina, Austria, Taiwan, Indonesia, Thailand, Peru 
and Ecuador were all subjects of these investigations 
and the variety of products ranged from tires, footwear, 
polypropylene-PP, glass ampoules and bottles, polyeth-
ylene therephthalate, fl exible magnets, barium carbon-
ate, among other products. The safeguard investigations 
pertain to imports of dried coconuts and recorded optical 
media.

The use of anti-dumping measures by Brazilian 
domestic producers appears to occur because it includes 
a balance of both technical and political aspects, which 
generates less resistance from the target countries. In this 
sense, macro-economic factors may also be infl uencing 
the rise in new investigations.

It is possible to see a correlation between the frequent 
use of anti-dumping measures with the following factors: 
(i) it is an instrument allowed under WTO rules, pro-
vided that it meets certain requirements; (ii) it is private 
in nature, since a company or a group of companies are 
entitled to request the initiation of an investigation; and 
(iii) selectivity, since the investigation specifi es the coun-
try and the product under investigation. 

Exporters to the United States and European markets 
displaced by the effects of the current economic recession 
will seek other markets to minimize their losses. Impor-
tant consumer markets like Brazil may be obvious targets 
for these trade fl ows, as the Brazilian economy is expect-
ed to grow in the forthcoming years. Likewise, the Brazil-
ian currency valuation has also been contributing to an 
increase in imports of certain products. Given all of these 
factors, even in a post-economic slowdown, the initia-
tion of anti-dumping measures (and other trade remedy 
measures) by several countries will likely continue, thus 
continuing to affect global trade.

José Setti Diaz
Fernando Bueno

Demarest & Almeida Advogados
São Paulo, Brazil

jdiaz@demarest.com
fbbueno@demarest.com

Endnote
1. See document WT/TPR/OV/W/1 at www.wto.org.

* * *

One Step Forward for the Colombian 
Derivatives Market

Colombia has recently passed Law 1328 of 2009 
(“Law 1328”), which, among others, generally provides 
for Early Termination and Close-out Netting in respect of 
OTC derivatives. Under the prior regime: (i) provisions 
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$24,000 in 2007, fi ve percent higher than in 2005. Infl ation, 
once a major issue, is now nonexistent. Israel’s economy 
is larger than those of all its immediate neighbors com-
bined and the number of its companies traded on NAS-
DAQ ranks only behind the United States and Canada. 

The Tel Aviv Stock Exchange (“TASE”), now in its 
eighth decade of trading, saw its TA-100 Index rise by 200 
percent during 2003-2005, with an additional rise of 22 
percent in 2006. A further rise of 37 percent in 2007 was 
offset in late 2008 by a 50 percent decline that paralleled 
sharp drops in markets around the world. TASE mem-
bers, beyond local securities dealers, include Citibank, 
UBS, HSBC, Merrill Lynch and Deutsche Bank, to name a 
few.

The health of the Israeli economy is refl ected in its 
ability to draw foreign investment: In 2006, inward direct 
investment reached $14.2 billion. Foreign investors are en-
couraged by reports such as the World Economic Forum’s 
Global Competitiveness Index which ranked Israel in 
23rd place overall worldwide, in sixth place for excellence 
of national research institutes, fi fth place for patenting per 
capita, eighth place for access to venture capital and 14th 
place for access to equity fi nance for 2008 to 2009. 

Many Israeli companies have become world leaders 
in their fi elds, including Check Point Software, Comverse 
Technology, Elbit Systems and Teva Pharmaceuticals. 
Technologies such as voice-over-Internet-protocol and 
instant messaging were developed in Israel. 

A host of multinational technology fi rms have estab-
lished R&D centers or manufacturing facilities in Israel. 
These include Intel, Google, Microsoft, Motorola, Toshiba 
and Sun Microsystems. Lucent, Cisco, Ericsson, Siemens, 
Hewlett-Packard and 3-Com also maintain a local pres-
ence via equity investments in Israeli companies. 

Israel is integrated into the global economy, by way 
of free trade area agreements with the NAFTA countries 
[United States, Canada, Mexico], The European Union, 
EFTA—The European Free Trade Association, Jordan 
and Turkey. Israel also cooperates with Egypt and Jordan 
through Qualifi ed Industrial Zone Agreements with the 
United States, giving co-produced goods preferential ac-
cess to U.S. markets.

Banking
Israel maintains a modern computerized banking 

system. Most banks provide private banking services and 
maintain special centers for tourists and foreign inves-
tors. The fi ve large Israeli banks have branches in Europe 
and the United States and representative offi ces in other 
countries. Israeli fi nancial institutions have weathered 
the world fi nancial crisis well. This is because they had 
little exposure to the “toxic” securities that caused the 
failure of many other banks. Moreover, Israeli banks have 
always been under close government supervision and 

Recouponing, as well as collateral and guarantees, are 
also regulated and must be agreed upon and reviewed in 
the Schedule according to the counterparties’ preferences. 
This is done on a case-by-case basis.

These recent developments are expected to greatly 
contribute to the advancement and sophistication of the 
Colombian derivatives and fi nancial markets and mark 
an important step toward the standardization and en-
largement of the local derivatives market at a global level.

Carlos Fradique-Méndez
Ana Maria Rodríguez

Laura Villaveces
Brigard & Urrutia
Bogota, Columbia

cfradiqu@bu.com.co
arodriguez@bu.com.co
lvillaveces@bu.com.co

Endnote
1. A foreign entity will be deemed to be professional authorized 

foreign agent when it has entered into derivative transactions in 
the calendar year immediately preceding the date of the proposed 
transaction for a nominal amount exceeding one billion dollars of 
the United States of America (U.S. $1,000,000,000.00).

* * *

Israel: Country Report
Israel is a small country, about the size of Belgium or 

New Jersey. Located on the eastern shore of the Mediter-
ranean Sea, Israel is at the crossroads of Europe, Asia and 
Africa, and maintains important political and economic 
ties with North America. Although located in the Middle 
East, Israel is culturally a European country with a demo-
cratically elected government and a legal system based 
on Anglo-American traditions. 

According to Israel’s Central Bureau of Statistics,1 
the country’s population stood at 7.4 million at the end 
of 2008, eight-and-a-half times larger than on the eve of 
Independence in 1948, when the population was just over 
800,000. During the past 60 years, 4.6 million births were 
recorded, and “Sabras,” native-born Israelis, now consti-
tute 66% of the Jewish population compared with 35% 
when the country was established.

The Israeli economy can be characterised as resilient, 
globally oriented and based heavily on foreign trade, 
especially in such high added-value areas as information 
technology, biotechnology and aviation. Total industrial 
exports, exclusive of diamonds and defense products, 
exceeded $37 billion in 2007, which is more than $5,000 
per capita. Exports of services bring the total to more 
than $58 billion. Much of this export success is due to a 
national commitment to research and development: Israel 
spends about $1,100 per capita annually on civilian R&D, 
20 percent more than the United States and 50 percent 
more than OECD countries. GDP per capita was about 
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continue to enjoy a range of exemptions that cover in-
come from passive investments in Israeli banks. Although 
foreign residents will be subject (as they are in most West-
ern countries) to tax on capital gains derived from Israeli 
assets, they will be exempt from taxes on gains from the 
sale of publicly traded equities and the sale of securities 
of both publicly traded and privately held Israeli com-
panies. Certain conditions on these exemptions existed 
until December 2008; since that time, almost every foreign 
resident has enjoyed these exemptions. 

Other Taxes
Value added tax (VAT) is generally levied on trans-

actions conducted in Israel, as well as on transactions 
relating to assets or activities in Israel on imports. The 
standard rate of VAT in Israel is currently 16.5%, but ex-
ports are generally zero-rated. Special provisions apply to 
fi nancial institutions and non-profi t bodies.

Israel has no inheritance or gift tax. However, on 
the subsequent sale by the recipient of an asset which 
is assessable for capital gains tax, the asset cost (net of 
depreciation where applicable) and acquisition date of the 
testator or donor are taken into account in the computa-
tion of tax liability.

Double Taxation Relief
Israel is a party to 44 double taxation treaties. The 

foreign investor who takes advantage of double taxation 
treaties can often withdraw profi ts earned in Israel under 
favorable tax treatment. 

Taxation of Trusts
On January 1, 2006, the Taxation of Trusts Law came 

into effect in Israel. This law defi nes four types of trusts.

A.  Trust of Israeli Residents: This trust is taxable on 
its worldwide income according to Israeli law and 
according to the tax rates applicable to individuals. 

B. Foreign Settlor Trust: This type of trust makes 
Israel attractive to foreign residents. Whether or 
not the trust is irrevocable, a foreign settlor trust 
is considered a foreign resident. The assets held 
by the trustee are viewed as assets held by an 
individual foreign resident and the trust’s income 
is viewed as the income of an individual foreign 
resident. If the trust profi ts are not derived from 
sources in Israel, they are not taxable in Israel and 
there are no reporting obligations in Israel.  

C.  Foreign Resident Benefi ciary Trust: Such a trust 
may be established by an Israeli resident for a for-
eign resident benefi ciary. In such a trust, assets and 
the income derived therefrom are taken out of the 
Israeli tax network. 

are required to set stringent conditions for mortgage 
approvals. 

Taxation
The Israeli tax system is based on global taxation, 

which determines tax liability for an Israeli resident, 
whether the income is accrued or received in Israel or 
abroad. A “mini-reform,” effective as of January 2006, 
deals with taxation of trusts, underlying companies, 
pre-rulings, participation exemptions, exemption for 
foreign residents from tax on capital gains from the sale 
of shares, establishment of real estate investment trusts 
in Israel, and more. The mini-reform also decreased the 
tax rates on individuals and companies on certain types 
of income, including a 20% or 25% rate on capital gains, 
interest and dividends. 

Companies in Israel are generally subject to company 
tax on their profi ts at the rate of 26% on taxable income 
(to be reduced to 25% in 2010, 24% in 2011, 23% in 2012, 
22% in 2013, 21% in 2014, 20% in 2015 and 18% in 2016 
and further). 

Distributed profi ts after company tax are subject to 
dividend withholding tax at rates of 20% or 25% (starting 
January 1, 2006 the rate is 20% for a shareholder who is 
not considered a “substantial shares holder”). These rates 
apply both to foreign individuals and foreign companies 
(if the tax treaty does not determine a lower rate). In 
the case of a non-resident individual, interest income is 
generally liable to withholding tax of 15% (if it is not or 
only partially linked to the consumer price index) or 20% 
unless reduced by a tax treaty. Lower tax rates and other 
benefi ts are applicable under Israel’s investment incen-
tive legislation. 

Regarding personal taxation, Israel imposes progres-
sive tax at rates of up to 46% (to be reduced to 45% in 
2010 and 2011, 44% in 2012, 43% in 2013, 42% in 2014, 
41% in 2015 and 39% in 2016 and further). An individual 
will be taxed in 2009 by the higher tax rate on the portion 
of his yearly income that exceeds 454,680 NIS (approxi-
mately U.S. $120,000 in October 2009). Credits, deduc-
tions and exemptions are given based on residency, sex, 
number of children, disabilities and more. 

New immigrants are granted generous exemptions. 
They are granted for a period of up to 10 years on income 
from almost every source located outside of Israel, 
whether from business, passive or capital gain.   

Foreign Residents
Foreign residents (including certain types of trusts) 

enjoy a range of fi scal benefi ts such as the law for encour-
agement of capital investment, exemptions for trusts, 
participation exemption and more, all aimed to attract 
foreign investors. Foreign residents, will, in principle, 
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Mauritius: Latest Developments
Mauritius is attractive to 

investors for many reasons, 
including its ease of doing busi-
ness, state of art communication 
platform and its political stabil-
ity among all African countries. 

Mauritius is the only off-
shore fi nancial services centre 
that is a member of all the major 
African regional organizations, 
such as the African Union, 

South African Development 
Community and the Common Market for Eastern and 
Southern Africa. It is also a signatory to more than 15 
multilateral conventions relating to Africa. 

Mauritius membership in these regional organiza-
tions, and major African conventions, makes Mauritius 
the best offshore fi nancial service centre for establishing 
any Africa fund, especially in regard to treatment of the 
investment. World Bank ranking on Mauritius’ business 
environment and economic performance is testimony to 
its competencies. 

A. Tax Planning
Mauritius has a network of 32 double taxation treaties 

(DTA) which attract foreign investors and hedge funds 
investors. The DTAs are mainly useful for outbound and 
inbound investment across Asia and Africa. 

The treaty allows an attractive form of tax planning 
that is not open to tax havens. It allows protection from 
capital gains taxation, from withholding taxes and from 
taxation on basis of permanent establishment. 

It is worth noting that following the recent G-20 sum-
mit and the recent statement of U.S. authorities on the use 
of tax havens, Mauritius was not on the OECD Blacklist 
2009 nor on the blacklist contained in the draft U.S. Stop 
Tax Haven Abuse Bill. This is partly due to Mauritius hav-
ing rigid Anti-Money Laundering Laws in place, clearly 
defi ned exchange of information clauses in all its DTA, 
Memorandum of Understanding signed with worldwide 
fi nancial regulators, and OECD and International Securi-
ties Commission’s (IOSCO) principles being followed and 
clearly implemented in its offshore legislations. 

B. Country-Specifi c Relationships

i) India 

Despite criticism from lobbyists against the India-
Mauritius DTA and unless both the Government of India 
and the Mauritian Government renegotiate the treaty, 
Mauritius is still the best jurisdiction for foreign direct 
investment in India. Notably, the Singapore-India “limi-
tation of benefi ts” treaty is dependent on the fact that the 
Mauritius-India treaty is not renegotiated. 

D. Trust Established by Will: A trust established 
by a will of a testator who is an Israeli resident 
at the time of death will generally be taxed as a 
trust of Israeli resident or as a foreign resident 
benefi ciary trust, depending on the residency of its 
benefi ciaries.

E. Underlying Company: The Taxation and Trusts 
law provides for the establishment of an “underly-
ing company” within Israel or abroad. The under-
lying company is used for the legal separation be-
tween the trustee’s personal assets and the trust’s 
assets. Before the new Taxation and Trusts Law 
was legislated, every Israeli trustee holding such 
a company would, through the “management and 
control” test, cause it to be regarded as an Israeli 
company resident in Israel and thereby subject to 
corporate tax and reporting requirements in Israel. 
Now the underlying company is regarded as a 
“pass through entity” and the management and 
control test is no longer relevant. The Israeli Tax 
Authority will “ignore” the company and treat the 
assets and the income derived therefrom as if they 
were held directly by the trustee. 

Conclusion
Israel is a small country with a strong economy, a 

modern banking system, an educated population and 
laws aimed at attracting foreign investors. The best evi-
dence of its economic strength is that during the current 
global fi nancial crisis, not a single Israeli fi nancial insti-
tution declared bankruptcy. The Israeli tax system has 
undergone a substantial overhaul in the past few years, 
including the taxation of trusts. The Taxation of Trusts 
Law is intended to close certain lacunae with respect 
to Israeli residents while maintaining Israel’s policy of 
providing certain benefi ts to foreign residents. Further, 
the underlying company may be advantageous to certain 
foreign residents as an investment vehicle for income de-
rived from sources outside Israel. Israel may be the right 
venue for certain foreign residents to form their fi nancial 
planning center. 

Alon Kaplan, LLM
Alon Kaplan Law Firm

Tel Aviv, Israel
alon@kaplex.com

Shai Dover, C.P.A.
Shai Dover Accounting Firm

Rosh Pina, Israel
www.dover.co.il

Endnote
1. Sources for all data in this article are the Central Bureau of 

Statistics, The Israel Export & International Cooperation Institute, 
the Tel Aviv Stock Exchange or the CIA World Factbook. 

* * *

D. Naiken Gopalla
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have a Mauritian Subsidiary or to a large foreign parent 
company that plans to use a Mauritius Global Business 
Company to provide debt fi nancing to a South African 
company as the withholding tax on interest, subject to ful-
fi lling the requirements, is nil. The DTA makes provision 
for capital gains tax exemption and lessens the burden on 
dividend withholding tax. A Mauritius Global Business 
limited life company investment holding vehicle is very 
attractive for UK investors investing in South Africa’s 
pharmaceutical industry and health insurance. 

C. Islamic Finance
During the fi rst quarter of 2009, Mauritius welcomed 

the launch of new Islamic fi nancial (sharia-compliant) 
products and noticed an expansion in its Islamic Banking 
sector. Islamic fi nance represents an attractive alternative 
to conventional fi nancial products. Legislation and guide-
lines have been amended to adapt to these new products 
and Mauritius is already witnessing a growing interest 
from Middle Eastern investors and also notably from 
large European institutional investors.  

D. Foreign Direct Investment in Mauritius
Besides being used as a tax planning route, Mauritius 

is also attracting foreign direct investment in its medical 
sector, cross-border logistics/transportation system, busi-
ness process outsourcing, hedge funds management/ac-
counting and administration and real estate development 
on breathtaking altitudes. 

E. Legal Update 
The Mauritius Attorney General’s Offi ce, in collabora-

tion with the Mauritius Financial Services Commission, 
have been busy updating, amending and introducing new 
laws and regulations to adjust Mauritius’ offshore laws to 
current international trends. For example;

i) Securities Regulations on Global Funds
 After scoring excellent marks from the OECD and 

a favourable rating by the World Bank, and follow-
ing the introduction of new securities regulations, 
the Mauritius route to set up fund structures (also 
known as collective investment schemes) has wit-
nessed a sudden rise. The new securities regula-
tions brought confi dence among investors to use 
Mauritius for fund domiciliation. These regula-
tions brought in new categories of funds aimed at 
expert and sophisticated investors and streamlined 
licensing and regulatory approval procedures. 

ii) Insolvency Law and Cross Border Insolvency
 The recent enactment of an Insolvency Act takes 

into consideration recommendations from inter-
national organizations and seeks to amend and 
consolidate the law relating to insolvency of com-
panies, as well as providing for a more streamlined 
process on the distribution of assets. This new Act 

The recent E*Trade ruling, which involved a wholly 
owned Mauritian company subsidiary investing in India, 
has created some confusion among investors. In this 
regard, it is worth pointing out that although the ruling 
is binding on the applicant, it is not binding on third par-
ties as it is not a fi nal judgment of an Indian Court. The 
Mauritius-India Treaty has been tried and tested several 
times in court battles and the Indian Court has always 
handed down careful and detailed tax judgments in justi-
fying the use of the Mauritius-India Treaty. 

It is often said that Cyprus is a preferred debt route 
into India; however, prudent investors always consider 
other factors such as political stability of this region, 
cost of provision of directorship in Cyprus and whether 
or not the Cyprus-India treaty has been tried in any 
Court or whether the term “residence” is clearly defi ned 
therein. 

On the other hand, Mauritius is also a magnet route 
for outward investment from India into the UK, Belgium 
and Switzerland through the use of the India-Mauritius 
and Mauritius-Luxembourg treaty. Currently, there is a 
growing interest from Indian investors in using a Mau-
ritius entity to invest in UK start-up companies and in 
developing joint venture business or legal outsourcing 
centers. 

ii) China

Mauritius shares a privileged relationship with 
China. This is due to strong historical, political and 
cultural ties, which have led to a sizeable population of 
qualifi ed Mauritian Chinese business professionals as 
well as a coherent exchange of information between the 
two countries.

The China-Mauritius DTA and recent protocol is a 
useful tax planning tool for intermediate holding compa-
nies looking for advantageous capital gains and reduced 
tax on dividends. Subject to fulfi lling some percentage 
ownership requirements, the DTA contains an attractive 
capital gains tax exemption clause. However, tax exemp-
tion will not apply if the Chinese company, whose shares 
are being disposed of, holds assets primarily of real 
estate or immoveable property in China. 

On the outbound investment level, Chinese investors 
will use Mauritius’ entities as a platform for investment 
into Africa mainly because of Mauritius’ infrastructure, 
its political stability, communication system and, above 
all, its network of DTAs with leading African States. 

iii) South Africa

Mauritius’ next door neighbour, South Africa, is also 
well regarded in cross-border project fi nancing and debt 
fi nancing deals. 

The recent Mauritius-South Africa DTA changes 
(2008-2009) are appealing to international banks that 
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In 2004, an Indian company, Citation Infowares Ltd. 
(“Citation”), entered into an agreement in India with 
a U.S. company, Equinox Corporation. This agreement 
was replaced by a new agreement in January 2007, which 
was also executed in India. Both agreements contained 
a dispute resolution clause, but the second agreement 
provided that the agreement.

shall be governed by and interpreted in ac-
cordance with the laws of California, USA 
and matters of dispute, if any, relating to 
this agreement or its subject matter shall be 
referred for arbitration to a mutually agreed 
arbitrator.

Equinox did not appoint an arbitrator within the 30-
day period as required, under Section 11(5) of the Arbitra-
tion Act, and Citation then petitioned the Supreme Court 
of India for the appointment of an arbitrator. 

The Supreme Court of India observed that although 
the parties had chosen Californian law as the govern-
ing law, there was no agreement with respect to the law 
governing the procedure for appointment of an arbitrator 
or a choice of forum clause. The Supreme Court of India 
further observed that one of the parties was an Indian 
entity, and the obligations under the contract were to be 
fulfi lled in India. In view of this, the Supreme Court of 
India did not fi nd an implied exclusion of the Arbitration 
Act. Therefore, the Supreme Court of India went on to ap-
point an arbitrator in the matter. This judgment reaffi rms 
that if parties in an international commercial transaction 
wish to exclude the provisions of the Arbitration Act, they 
should do so in express terms. 

Jurisdiction of Indian Courts in International 
Commercial Arbitration

In another recent decision, Max India Limited v. General 
Binding Corporation, a Division Bench of the Delhi High 
Court rejected the appellant’s plea to arbitrate pursuant to 
the Arbitration Act since the agreement between the par-
ties provided that disputes are to be resolved by arbitra-
tion in Singapore, pursuant to the rules of the Singapore 
International Arbitration Centre (“SIAC”) and for the 
Singapore courts to otherwise have jurisdiction.

More specifi cally, in this case an agreement was 
entered into in Delhi between General Binding Corpora-
tion (“General Binding”), a U.S. company, and Max India 
Limited (“Max”) regarding the manufacture of synthetic 
fi lms. A dispute arose between the parties and Max tried 
to prevent arbitration proceedings in Singapore and 
sought an injunction from the Delhi High Court. General 
Binding challenged the injunction on the grounds that the 
Delhi High Court had no jurisdiction in the matter. The 
Court decided in favor of General Binding and Max then 
fi led an appeal with the Division Bench. The Division 
Bench found that the agreement provided for Singapore 

is widely believed to have signifi cantly improved 
the current insolvency regime in Mauritius and 
pertinent issues such as cross-border insolvency, 
the ladder of priorities, netting arrangements in 
fi nancial contracts have been addressed.

iii) International Arbitration Center for Africa
 Mauritius has been recommended by International 

Arbitration Bodies as a jurisdiction of choice for 
international arbitration across Africa. Recently 
enacted, the International Arbitration Act 2008 
is modeled on the UNCITRAL Model Law on 
International Commercial Arbitration adopted by 
the United Nations Commission on International 
Trade Law in 1985, and as amended by the UNCI-
TRAL in 2006. The new Arbitration Act, together 
with a Mauritius hybrid legal system, represents 
a major breakthrough and offers features, solu-
tions, and a framework to global businesses that is 
unique in the African region.

In times of uncertainty, investors will be cautious 
with their investment and in this climate, investing 
through a treaty-based jurisdiction will prove to be a 
safer destination. 

D. Naiken Gopalla
Conyers Dill & Pearman

London, England
devalingum.gopalla@conyersdillandpearman.com

* * *

Arbitration “Alerts” from India
Three Important Court Decisions

A good arbitration agreement is one which minimizes 
complications when a dispute arises. The importance of 
a well-drafted arbitration clause, especially with regard 
to India, cannot be emphasized enough. Recent Indian 
judgments have reinforced the need for a precise com-
prehensive arbitration clause that, among other things, 
clearly specifi es the laws applicable to the arbitration and 
the procedures for appointing arbitrators.

International Commercial Arbitration—
Appointment of Arbitrator

The Supreme Court of India recently examined 
whether it had the power to appoint an arbitrator in a 
commercial dispute where the contract was not governed 
by Indian law but the Arbitration and Conciliation Act, 
1996 (the “Arbitration Act”) was not specifi cally ex-
cluded.1 The Chief Justice of India ruled that unless the 
Arbitration Act is specifi cally excluded by agreement or 
by implication, the provisions of Part I of the Arbitration 
Act apply to international commercial arbitrations, even 
if the contract is governed by foreign law.2 
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MR Engineers fi led an application under the Arbitra-
tion Act against Som Datt for failure to comply with the 
law. The application fi led by MR Engineers was based on 
the general conditions forming part of the main contract 
between PWD and Som Datt, including the provisions for 
disputes to be referred to arbitration, which were incor-
porated into the subcontract between Som Datt and MR 
Engineers by reference, and that the subcontract was an 
agreement within the meaning of Section 7(5) of the Arbi-
tration Act. However, the application was rejected on the 
grounds that the arbitration clause in the main contract 
was not incorporated by reference into the subcontract 
between Som Datt and MR Engineers. This decision was 
challenged before the Supreme Court of India.

The Supreme Court of India, based on the facts of 
the case, opined that there was no incorporation of the 
arbitration clause contained in the main contract into the 
subcontract between Som Datt and MR Engineers since 
the parties had never intended to incorporate it into the 
subcontract. The Court further held that the contract 
between PWD and Som Datt contained clauses specifi c to 
their deal and was wholly inappropriate and inapplicable 
in the context of a dispute between Som Datt and MR 
Engineers.

This decision lays down certain important principles 
with regard to the scope and intent of Section 7(5) of the 
Arbitration Act, requiring parties’ conscious acceptance 
of an arbitration clause from another document as part of 
their contract before such arbitration clause can be read as 
part of the subsequent contract.

Poorvi Chothani
Madhooja Mulay

LawQuest International
Mumbai, India

poorvi@lawquestinternational.com
madhooja@lawquestinternational.com

Endnotes
1. Citation Infowares Ltd. v. Equinox Corporation 2009 (5) UJ 2066 

(SC)].

2. Part I of the Arbitration Act provides for, among others things, the 
appointment of arbitrators.

* * *

Italy Is Poised to Embrace Class Action 
Lawsuits

After a myriad of political debates and legislative 
amendments, it appears that Italy is fi nally ready to em-
brace its own version of class action lawsuits. The process 
began at the end of December 2007, when Law number 
244/2007 introduced a specifi c statute (article 140-bis of 
Legislative Decree 206/2005, i.e., the Italian Consumer 
Code) providing for a form of class action on an opt-in 
basis.

as the governing law and stated that the Singapore courts 
would have jurisdiction over disputes arising out of the 
agreement. Further, the agreement specifi ed that the 
arbitration would be conducted as per SIAC Rules in 
Singapore. In view of this, the Delhi High Court held that 
the arbitration clause evidently excluded the jurisdiction 
of Indian courts and therefore denied Max’s appeal. The 
Delhi High Court relied on the Supreme Court of India’s 
decision in National Thermal Power Corporation ((1992) 3 
SCC 551) holding that in an international commercial 
arbitration agreement, the parties are at liberty to choose, 
expressly or by necessary implication, the proper or sub-
stantive law, as well as the applicable procedural law.

This decision clarifi es that where all four elements 
(i.e., the law governing the contract, the rules governing 
the arbitration, the court’s jurisdiction and the place of 
arbitration) are outside India and the parties’ intention is 
unambiguous, this amounts to specifi c exclusion of the 
Indian courts’ jurisdiction and the applicability of Part 
I of the Arbitration Act that provides for the procedural 
aspects of arbitration. The decision also confi rms that it 
would be more appropriate for the party seeking relief to 
approach the court chosen by the parties in the contract 
instead of the Indian courts.

Incorporation of Arbitration Clause by Reference
Recently, the Supreme Court of India in the case of 

MR Engineers and Contractors Pvt. Ltd. V. Som Datt Build-
ers Ltd. (JT 2009 (9) SC 374) was faced with the issue of 
whether an arbitration clause contained in a main con-
tract can be incorporated by reference into a subcontract. 
In this case, the Supreme Court also discussed the ap-
plicability of the arbitration clause contained in the main 
contract to disputes arising in relation to the subcontract 
and laid down certain conditions for incorporation of the 
arbitration clause by reference.

The Public Works Department (“PWD”) entered into 
a contract with Som Datt Builders Ltd. (“Som Datt”) for 
improving certain highways. The main contract between 
PWD and Som Datt also included an arbitration clause. 
MR Engineers were the subcontractors of Som Datt and 
were assigned part of the job. The subcontract between 
Som Datt and MR Engineers was to be carried out as per 
the terms and conditions of the main contract. During 
the course of their work, MR Engineers carried out extra 
work on the instructions of PWD and asked Som Datt to 
make claim for payment from PWD. This claim, to-
gether with other claims of Som Datt against PWD, were 
referred to arbitration and the arbitrator made an award. 
MR Engineers maintained that the award passed in favor 
of Som Datt also covered the claims that MR Engineers 
had made through Som Datt. On these grounds, MR 
Engineers lodged a claim against Som Datt and as the 
claim was settled with PWD, MR Engineers sent a letter 
seeking reference of the disputes to arbitration. 
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The fi nal aspect of the statute that has been heavily 
contested is its scope of applicability. Consumer protec-
tion groups attempted to lobby for its retroactive effect, 
thereby covering claims in connection with the collapses 
of Cirio, Parmalat, and Alitalia, which caused consider-
able fi nancial damage to thousands of investors. The 
most recent draft bill submitted by the Italian Senate did 
include a retroactive effect clause, whereby the statute 
would apply to causes of action arising as of June 30, 
2008. This clause was not approved by the Italian Parlia-
ment in the fi nal version of the statute, hence the recourse 
to class actions will only apply to illicit conduct occurring 
after the date on which the law came into force, being 
January 1, 2010.

The entry into force of the statute represents an 
important step toward consumer and shareholder pro-
tection in Italy. Nevertheless, the aforementioned limita-
tions could signifi cantly impede its applicability, thereby 
providing for an ineffective measure for collective action 
under Italian law. The fi rst cases brought will determine 
whether the prerequisites and possible sanctions estab-
lished by the Italian legislature will render the law inad-
equate to protect consumers’ rights and interests.

Ernesto Gregorio Valenti
In collaboration with Raffaele Turco

Vassalli e Associati
Rome, Italy

* * *

The Italian Anti-Crisis Decree and Its 
Ramifi cations for Companies

Law decree no. 185 dated 29 November 2008 setting 
out “Urgent measures in support of families, employment and 
business and aimed at redefi ning national strategies from an 
anti-crisis standpoint,” approved on a defi nitive basis by 
the Italian Senate on 27 January, entered into force upon 
its publication in the Gazzetta Uffi ciale, no. 22, on 28 Janu-
ary 2009.

In the current economic downturn, the anti-crisis 
measures implemented by the Council of Ministers, com-
prising a package worth almost Euro 5 billion, is aimed at 
providing support to families, protecting human capital 
and, from a broader perspective, promoting the Italian 
economy and the country’s overall competitiveness. 

The following constitute a few of the more notewor-
thy measures comprising the anti-crisis decree:

a) Art. 15, which envisages the possibility of allowing 
companies to reappraise real estate assets regis-
tered in their corporate books for the fi nancial year 
ended 31 December 2007. In particular, paragraphs 
16 and 23 of the above-mentioned article, which 
sets out tax provisions on the optional reappraisal 

The scope of the statute was limited. A collective 
action could be brought only in connection with (i) legal 
relationships arising out of standard form contracts, or 
as a result of (ii) torts (including securities and product 
liability cases), (iii) unlawful commercial practices, or 
(iv) anti-competitive behavior. Standing was limited to 
(i) consumer associations with a nationwide presence 
that were registered with the Ministry of Productive 
Activities, and (ii) any other consumer, investor group or 
association suffi ciently representative of the collective in-
terests as determined on a case-by-case basis by the court. 
These limitations were heavily debated in view of their 
lack of protection of all relevant parties’ interests.

The entry into force of the statute has been stalled by 
subsequent amendments. However, on July 9, 2009, the 
Italian Parliament approved what appear to be the fi nal 
amendments to the original version of the statute. As a 
result of the various amendments, these new rules are 
more in line with the U.S. class action model. In par-
ticular, the amended statute expanded standing to any 
member of a class of interested consumers. Therefore, the 
statute permits, however no longer requires, the use of a 
registered association. The amended statute also provides 
for collective action for damages arising from (i) con-
tractual breaches, including breaches of standard form 
contracts, (ii) defective products, even in the absence of a 
direct contractual relationship, and (iii) unlawful com-
mercial practices or anti-competitive behavior (article 
140-bis, paragraph 2 of the Italian Consumer Code).

Another aspect of the Italian statute that is compa-
rable to the U.S. regime is provided by paragraph 6 of 
article 140-bis of the Italian Consumer Code, whereby the 
court, in an initial hearing, decides on the admissibility 
of the class action. In fact, this provision resembles the 
certifi cation process undertaken by the court pursuant to 
Rule 23(c)(1) of the Federal Rules of Civil Procedure. As 
per the prerequisites for said admissibility, the judge will 
evaluate whether (i) the claim has a suffi cient basis, (ii) 
there are no confl icts of interest among the plaintiffs, (iii) 
the terms under paragraph 2 of the statute are satisfi ed, 
and (iv) the claimant is able to adequately protect the in-
terests of the class members. While there is some overlap 
between the regime provided by the Italian Consumer 
Code and the Federal Rules of Civil Procedure, the defi ni-
tion of confl icts of interest among plaintiffs under Italian 
law remains unclear. It still needs to be seen whether this 
prerequisite will hinder the admissibility of class action 
claims presented to the court.

In order to avoid frivolous claims, paragraph eight of 
article 140-bis provides that in the event of an inadmis-
sible claim, the party who presented the claim shall be 
liable for all attorney and court fees. Subsequent case law 
will determine the extent of this precaution by the Italian 
legislature. Indeed, this provision could discourage indi-
vidual consumers from fi ling class action claims.
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sets belonging to the same homogeneous category: 
in such regard, the decree breaks down real estate 
assets into two categories: amortizable and non-
amortizable.

b) On the matter of tax controls over large companies, 
art. 27, paragraphs 9-15 of the anti-crisis decree 
provides for the activation by the Italian Revenue 
Agency (l’Agenzia delle Entrate) of substantial 
checks on the income declaration, on an early basis 
with respect to the deadline for the exercise of 
auditing actions: these checks will be carried out 
by the end of the year following that in which the 
income and VAT declarations are fi led.

 For income tax declarations and VAT declarations of 
large companies, the Italian Revenues Agency activates 
substantial checks by the end of the year following the 
year of submission of the declarations (art. 27 para-
graph 9).

 The large companies subject to such tax checks 
are those with declared revenues or turnover of at 
least three hundred million Euro.

 The criteria followed for the selection of companies 
to be audited are based upon the so-called “selec-
tion criteria,” which include a specifi c risk analysis 
of the individual company, related to the industrial 
sector of the same. On the basis of the data in the 
possession of the tax database, the selection criteria 
may be based upon the degree of risk attributed 
to the individual company, its shareholders, its 
subsidiaries or transactions realized by the same, 
all of which is viewed in light of the tax history of 
the same with regard to checks or audits already 
notifi ed. 

c) The conversion of the anti-crisis decree will give 
rise to different changes for companies, also with 
regard to the reduction of administrative costs. 
Article 16 (paragraphs 12-bis and 12-undecies) ac-
knowledges the possibility of keeping accounting 
books using electronic means. Paragraph 12-bis, 
in broadening the contents of art. 2215-bis of the 
Italian Civil Code, provides that “books, reperto-
ries, writings and documentation required by law or 
regulation to be kept or required on the basis of the type 
or size of the company may be prepared and kept using 
electronic means.” The obligations to keep, authenti-
cate and number books, as well as the other duties 
imposed by law upon the company, are fulfi lled 
through the time marking (every three months) 
and the digital business owner’s signature (or that 
of another authorized person). The accounting 
documentation prepared and kept electronically 
will have the same evidentiary force as ordinary 
accounting books referred to under arts. 2709 and 
2710 of the Italian Civil Code.

of real estate assets, provide that “The parties 
indicated in art. 73, paragraph 1, letters a) and b) of the 
uniform income tax code, as well as general partner-
ship, both limited and general partnerships, which do 
not adopt international accounting standards with 
regard to fi nancial statement preparation, may, also as 
an exemption from art. 2426 of the Italian Civil Code 
and any other provision of law in force on such matter, 
reappraise real estate assets, excluding buildable areas 
and real estate assets the construction or exchange of 
which constitutes the company’s corporate purpose, 
set out on the fi nancial statement for the fi nancial year 
ended 31 December 2007.”

 It should be noted that the reappraisal of assets is 
not permitted under the Italian Civil Code, which 
provides under art. 2426 that long-term fi nancial 
assets must be registered in the fi nancial statement at 
cost of purchase or production.

 As an exemption from the above provisions, an 
adjustment in actual accounting values of real 
estate assets would be allowed, also allowing 
for recognition for tax purposes of higher values 
assigned to assets, through a reduced tax cost as 
compared with the taxes normally applicable. 

 The rationale underlying the above rule is that 
of “improving” civil law fi nancial statements 
of companies without, however, neglecting tax 
repercussions.

 Following the amendments introduced on the 
occasion of the conversion of decree 185/2008, the 
higher amount attributed to assets upon reap-
praisal may also be recognized for tax purposes 
(with regard to both income taxes and IRAP) 
starting from the fi fth fi nancial year following that 
in which the reappraisal was carried out, through 
the payment of a substitutive tax in lieu of IRPEF, 
IRES and IRAP.

 The parties that may benefi t from the reappraisal 
adjustments, as provided under paragraph 16 of 
art. 15, include joint stock companies (società per 
azioni), partnerships limited by shares (società in 
accomandita per azioni), limited liability compa-
nies (società a responsabilità limitata), cooperative 
companies (società cooperative), mutual insurance 
companies, public and private entities other than 
companies, trusts, collective name companies, and 
partnerships limited by shares.  

 The reappraisal concerns all of the instrumental 
and non-instrumental real estate assets, with the 
sole exclusion of buildable areas, which are set 
out on the company’s fi nancial statement for the 
fi nancial year ended 31 December 2007. The reap-
praisal obligation concerns all of the real estate as-
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tion. In addition, the protocol registration will not 
allow persons retrieving a good-standing certifi -
cate to view the transfer of the shareholding, since 
such transaction will become visible only after 
registration and, therefore, following the comple-
tion of the related matter.

 Moving on to art. 16, the obligation to submit 
the list of shareholdings and the other holders of 
rights over shareholdings on the occasion of bal-
ance sheets approval has been cancelled. 

 Finally, in consideration of the need to adapt to 
the new obligations, paragraph 12-undecies of the 
above-mentioned article sets out transitional provi-
sions which state that “The provisions of paragraphs 
12-quater through 12-decies shall enter into force on the 
sixtieth day after the date of entry into force of the law 
converting this decree. By such deadline, the directors 
of limited liability companies must fi le a special declara-
tion to supplement the data set out in the companies 
register with the data set out in the shareholders’ ledger, 
which fi ling is exempt from all taxes and duties. 

Avv. Alessandro Benedetti
BLB – STUDIO LEGALE

Milan, Italy
abenedetti@blblex.it

* * *

Three Strikes and You’re…Disconnected: 
How France Is Trying to Prevent Illegal 
Downloading

This year, the French government tried to solve the 
problem of illegal downloading on the Internet, a prob-
lem that stands at the crossroads of both intellectual 
property and privacy laws. Although the debate took 
place in France, the tension it raised between two positive 
interests—protecting intellectual property rights while 
protecting the privacy of Internet users—is at the core of 
the worldwide debate. 

In order to prevent illegal downloading of copyright-
ed materials, the French government presented in June 
2008 the Internet and Creation bill, which then became 
known as the HADOPI bill, from the Haute Autorité pour 
la Diffusion des Oeuvres et la Protection des droits sur In-
ternet,1 an administrative authority created by the bill. 
The HADOPI would have had the power to shut down 
a user’s Internet access if, after two warnings, the fi rst 
being an e-mail and the second a registered letter, the 
user persisted in illegally downloading protected works. 
American journalists nicknamed the bill the three-strikes 
law, even though baseball is, unfortunately, an unknown 
sport in France. The United Kingdom seems to be taking 
a similar route: its currently discussed Digital Economy 

 Companies will be obliged to have their own certi-
fi ed electronic mail address (PEC), which must be 
indicated in the application for registration in the 
companies’ register.

 Businesses established in corporate form are required 
to indicate their certifi ed electronic mail address in the 
application for registration in the companies register 
or similar electronic mail address based upon technolo-
gies that certify data and transmission and reception 
times and the completeness of the contents of the same. 
Within three years from the date of entry into force of 
this law, all companies, already established in corpo-
rate form as of the date of entry into force, must notify 
the companies register of their certifi ed electronic mail 
address. The registration of the certifi ed electronic mail 
address and any changes to the same in the companies 
register are exempt from stamp duties and fi ling fees 
(art. 16 paragraph 6).

 One further step toward simplifi cation achieved 
by the cancellation from the list of corporate books 
of the obligation to keep a shareholders’ ledger. 
One of the more noteworthy changes introduced 
by the anti-crisis decree is the abrogation of share-
holders’ ledgers for limited liability companies 
starting from 30 March 2009.

 Article 16, paragraph 12-septies abrogated number 
1 of the fi rst paragraph of art. 2478 of the Italian 
Civil Code, which lists the shareholders’ ledger 
among the mandatory corporate ledgers, which 
must set out the shareholders’ names, the respec-
tive shareholding of each, the contributions made 
in respect of such shareholdings, as well as any 
changes in the shareholders.

 The importance of such a ledger concerns the 
transfer of shareholdings since, under art. 2470 of 
the Italian Civil Code, the transfer becomes valid and 
enforceable against the company upon registration in 
the shareholders’ ledger.

 Upon registration in the shareholder’s ledger, the 
transfer becomes valid and enforceable against 
the company and the purchase acquires corporate 
rights, including both administrative rights (par-
ticipation and voting at shareholders’ meetings, 
challenge of shareholders’ decisions, and so forth) 
and economic rights (dividends, liquidation of 
his respective shareholding upon the company’s 
dissolution).

 Under the new provision, the moment in which 
the transfer of the corporate shareholdings be-
comes valid and enforceable is now the fi ling with 
the company’s register of the deed of transfer of 
the share in the limited liability company and, 
therefore, its fi ling rather than its actual registra-
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authorization of the copyright holders provided for in 
Books I and II when such authorization is required.” But 
an earlier version of article L.336-3 had different word-
ing, and it was the subscriber to Internet access to online 
public communication services “or electronic communi-
cations” who would have had the duty to ensure that no 
one is using his Internet access to violate copyrights.

Leaving the words “electronic communications” in 
the defi nition of article L.336-3 would have signifi cantly 
enlarged the scope of the subscriber’s responsibility, since 
it would have encompassed e-mails. Indeed “electronic 
communications” is defi ned by article L.32 of the French 
Posts and Telecommunications Code as the “emission, 
transmission or reception of signs, signals, messages, 
images or sounds, electromagnetically,” and thus, en-
compasses e-mails and a host of other communications 
options. In a household, it is generally one person who 
subscribes to Internet access. If passed, the earlier version 
of the bill would have given the subscriber the duty to 
monitor e-mails of the entire household in order to check 
whether protected materials were not illegally sent or 
received, thus violating the secrecy of correspondence. 
But HADOPI 2 brought back the notion of “electronic 
communication” in its article 3 before it was deleted after 
parliamentary discussion. 

Who has the right to shut down Internet access? Ac-
cording to the European Parliament, this right should be 
reserved to a court of law. On May 6, 2009, the European 
representatives voted to approve amendment 138/36 to 
the telecommunication package stating that suspending 
Internet connection because a user downloaded illegally 
protected material can only be authorized by a court and 
cannot be made at the sole initiative of an administrative 
authority.3 

France’s Conseil Constitutionnel, an institution created 
by the 1958 Constitution to check the constitutionality of 
bills before they are enacted,4 has the same opinion. It de-
clared unconstitutional the part of the HADOPI bill which 
provided that when the Internet subscriber had failed to 
comply with the duty defi ned in Article L. 336-3 within a 
year following proven receipt of the HADOPI recommen-
dation, HADOPI could, after a full hearing of all parties, 
impose several penalties, including suspension of Internet 
access for two months to one year, during which the user 
would have had no right to contract with any ISP.5

The Conseil Constitutionnel argued that because the 
HADOPI bill would have given an administrative author-
ity, rather than a court of law, power to impose penalties 
and to restrict or deny access to the Internet, this could 
lead to “restricting the right of any person to exercise his 
right to express himself and communicate freely, in par-
ticular from his own home. In these conditions, in view of 
the freedom guaranteed by Article 11 of the Declaration 
of 1789,6 Parliament was not at liberty, irrespective of the 

Bill also advocates a three-strikes solution to illegal 
downloading. 

Politically, the left side of France’s Assemblée Nationale 
(the House of Representatives) and of the Senate were 
against the bill. On April 2009, socialist representatives 
even succeeded in temporarily preventing the vote into 
law of the bill by staging a dramatic last minute entrance 
into the hémicycle, the Assembly’s meeting and voting 
area, suddenly outnumbering members of the UMP, 
France’s leading party. 

However, the story of the HADOPI bill is not a story 
where the left wing favors the protection of privacy, as a 
fundamental right, and the right wing favors the protec-
tion of intellectual property, as a monetary right. Art-
ists known for their support to France’s socialist party 
publicly championed the bill, among them the French 
chanteuse Juliette Greco. The bill was fi nally enacted into 
law on June 12, 2009, even though all representatives of 
the UMP party did not vote for it. A new bill, nicknamed, 
HADOPI 2, was proposed in June 2009 and fi nally adopt-
ed by the Parliament on September 15, 2009. However, 
only 55% of the representatives voted in favor of it.

The Minister of Culture, Christine Albanel, who had 
originally presented and defended the HADOPI bill, was 
replaced in June 2009 by Frédéric Mitterrand, nephew 
of the late President François Mitterrand. In his fi rst 
speech in front of the Assemblée Nationale in July 2009,2 
he affi rmed that, thanks to the guarantees provided by 
the High Authority, the protection of privacy would be 
assured; “the HADOPI bill protects the private corre-
spondence from any incursion or monitoring.” Minister 
Mitterrand then added further in his talk that “as a citi-
zen and as Minister of Culture and Communication… I 
do not want pirates to drag in the gutter the ‘atmosphere, 
atmosphere’ of Arletty.” Mr. Mitterrand was referring to 
what is probably the most famous movie quote in French 
cinema, from the 1938 Marcel Carné fi lm, Hôtel du Nord. 
He spoke the often used French shorthand for the entire 
quote: “Atmosphère, atmosphere, est-ce que j’ai une 
gueule d’atmosphère?”

Privacy and intellectual property rights, protecting 
the artists’ rights to live from their works, and protecting 
our privacy. Are these two values irreconcilable? 

Why is the HADOPI bill a threat to privacy? Mr. 
Mitterrand talked about the protection of private corre-
spondence. Is it really protected? The new article L.336-3 
of the French Intellectual Property Code, as issued from 
article 11 of the June 12, 2009 law, states that “A person 
who has subscribed to Internet access to online public 
communication services is under a duty to ensure that 
said access is not used for reproducing, showing, making 
available or communicating to the public, works or prop-
erty protected by copyright or a related right without the 
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see that Great Britain is currently considering a three-
strikes law. Another bill currently in discussion in France, 
the LOPPSI bill,7 proposes to monitor Internet activities 
in cyber cafés by installing keylogging programs on their 
computers. The German Constitutional Court decided on 
February 27, 2008, that the use of such spying programs 
can only be authorized if there is a concrete menace over 
bodily integrity, life, freedom of persons, or if the funda-
mental interests of the nation have been affected. Germa-
ny’s Bundestag voted in June 2009 a bill allowing content 
of Internet sites to be blocked to fi ght child pornography, 
inciting a protest and a petition.8

Internet access has been declared a fundamental 
right in France. Will other constitutional courts take the 
same stance? How will the rights of authors be effectively 
protected, and the fi ght against cyber-predators be ef-
fi cient, while privacy rights of all Internet users are still 
preserved? Diffi cult questions, diffi cult answers; France 
does not seem to have found the winning balance yet. 
However, the French efforts, and trends we see elsewhere, 
warn of real privacy and access concerns as increasingly 
all communications and personal contacts are conducted 
through the Internet. 

Marie-Andrée Weiss
marie-andree@maw-law.com

http://veryveryip.blogspot.com
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* * *

guarantees accompanying the imposition of penalties, to 
vest an administrative authority with such powers for the 
purpose of protecting holders of copyright and related 
rights.”

However, the Conseil Constitutionnel did not follow 
the argument that this would have been contrary to the 
principle of separation of powers protected by the French 
Constitution, because this principle does not preclude 
“an administrative authority, acting within its powers 
as a public body, from exercising its power to impose 
penalties needed to enable it to carry out its tasks once 
the exercising of this power is accompanied by statutory 
measures designed to ensure the protection of constitu-
tionally guaranteed rights and freedoms.”

Nor did the Conseil Constitutionnel follow the argu-
ment that the bill “produces a patently unbalanced rec-
onciliation between the protection of copyright and the 
right to privacy,” because even if indeed, the HADOPI 
sworn agents collect personal data, nominative in nature, 
while performing their tasks, it would be done in com-
pliance with the January 6, 1978 law, the seminal French 
Data Protection law, and “the sworn agents referred to 
in Article L 331-24 of the Intellectual Property Code are 
not vested with the power to monitor or intercept private 
exchanges or correspondence.” As we saw, though, the 
fi rst draft of the bill did try to add e-mails into the fi eld of 
investigation covered by the High Authority. 

The most important statement of this decision is 
that “in the current state of the means of communication 
and given the generalized development of public online 
communication services and the importance of the latter 
for the participation in democracy and the expression of 
ideas and opinions, [the freedom of speech right] implies 
freedom to access such services.” According to the Conseil 
Constitutionnel, Internet access is a fundamental right. 

Even though the three-strikes part of the bill was 
declared unconstitutional, almost immediately following 
this declaration, the government presented the HADOPI 
2 bill, which also aims to shut down Internet access to 
users downloading protected material. Representatives 
requested on September 28, 2009 that the Conseil Con-
stitutionnel review the bill before it is signed into law, 
and parts of the bill could be declared unconstitutional. 
Representatives are arguing that it is technically not pos-
sible to suspend Internet access under the same condi-
tions throughout the entire French territory, and, in some 
areas, it will be technically diffi cult to maintain IP tele-
phony at the same time Internet access is cut. Therefore, 
it is contrary to the principle of equality before the law to 
establish a criminal penalty to which the implementation 
will not be the same across the country and will depend 
on technical contingencies.

Several currently discussed bills in Europe include 
monitoring Internet activities in order to fi ght crime. We 
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The West Tankers Decision of the European Court 
of Justice

The Commission’s reconsideration of the arbitration 
exception was partly infl uenced by the seminal West Tank-
ers decision8 of the European Court of Justice (the “ECJ”). 
The West Tankers case revealed the diffi culties which 
parallel state court proceedings in breach of an arbitration 
agreement can create under the Brussels I Regulation. In 
the West Tankers case arbitration proceedings had been 
instituted in London. However, the respondent to the 
arbitration seized an Italian court in breach of the arbitra-
tion agreement with a so-called “torpedo action.” Such 
actions carry their name because they are often brought in 
EU Member States where the judicial process is particu-
larly slow, expensive, might favor the local litigant and 
due to these factors carries the high risk of successfully 
frustrating the arbitration proceedings.9 As a countermea-
sure to the “torpedo action” the claimant to the arbitration 
obtained an anti-suit injunction in English courts. How-
ever, the ECJ in the West Tankers case decided that anti-suit 
injunctions restraining a person from commencing or 
continuing proceedings before the courts of another EU 
Member State on the ground that such proceedings would 
be contrary to an arbitration agreement are incompatible 
with the Brussels I Regulation.10 The Brussels I Regulation 
states that every EU Member State court seized itself de-
termines whether it has jurisdiction to resolve the dispute 
before it, and incidentally whether an arbitral tribunal on 
the other hand does not have jurisdiction. Therefore, other 
EU Member State courts are barred from interfering with 
this determination, even if this might take years and might 
effectively undermine the parties’ agreement to arbitrate.

In light of the West Tankers decision the Commission 
acknowledged that the interaction between the Brussels 1 
Regulation and arbitration raises potential diffi culties.11

The Proposals of the Commission
The Commission has tabled several amendments to 

the Brussels I Regulation affecting the interaction of na-
tional courts and arbitral proceedings.

First, the Commission proposes to give priority to 
the courts of the EU Member State where the arbitration 
takes place (the “seat of the arbitration”) to decide on the 
existence, validity and scope of an arbitration agreement. 
It thereby aims to achieve greater coordination between 
proceedings concerning the validity of an arbitration 
agreement. In order to achieve its fi rst proposal, the Com-
mission suggests to create a “uniform confl ict rule concern-
ing the validity of arbitration agreements,” thus avoiding the 
situation where an arbitration agreement is considered 
invalid in one EU Member State and valid in another.12 
The Commission aims to concentrate such proceedings in 
the courts of the seat of the arbitration, thereby reducing 
the possibility for “torpedo actions.”

Jurisdiction in Member States of the 
European Union and Arbitration:
The End of the Arbitration
Exception?

Background
On 21 April 2009, the European Commission (the 

Commission) adopted a Report1 and a Green Paper2 on 
the review of Council Regulation 44/2001 on jurisdiction 
and the recognition and enforcement of judgments in civil 
and commercial matters3 (the “Brussels I Regulation”). 
The Brussels I Regulation contains a set of rules regulat-
ing the allocation of jurisdiction in international legal 
disputes of a civil or commercial nature involving natural 
or legal persons domiciled in a Member State of the Euro-
pean Union (“EU Member State”). It allocates jurisdiction 
to a particular EU Member State for a dispute to be heard, 
and governs the recognition and enforcement of foreign 
judgments among EU Member States. The Commission 
launched a broad consultation process amongst interested 
parties on how to improve the operation of the Brussels I 
Regulation and on how to achieve a truly free circulation 
of judgments in the European Union. The consultation 
period was opened from 21 April until 30 June 2009 and 
reviews were submitted by EU Member States, non-EU 
governments, civil societies, non-governmental organi-
zations, academics, practitioners and other interested 
parties.

The End of the Arbitration Exception?
In the Green Paper, the Commission reconsid-

ers whether arbitration should continue to fall outside 
the scope of the Brussels I Regulation (the “arbitration 
exception”), the rationale for the arbitration exception 
previously having been that the recognition and enforce-
ment of arbitral agreements and awards is governed by 
the 1958 New York Convention4 to which all EU Member 
States are members.5 The proposal of the Commission’s 
Green Paper is to delete the long-established arbitration 
exception from the Brussels I Regulation, so that court 
decisions rendered in arbitration matters can benefi t 
from the simplifi ed rules of recognition as set out in the 
Regulation.

This proposal was fi rst raised in the 2006 Heidelberg 
Report,6 a study led by a German group of academics, 
after the Commission had mandated it to lead a general 
analysis on the Brussels I Regulation. The Commission 
specifi cally envisages “a (partial) deletion of the exclusion of 
arbitration from the scope of the [Brussels I] Regulation” and 
recommends implementing a series of measures designed 
to “ensure the smooth circulation of judgments in Europe and 
prevent parallel proceedings.”7
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practice, a party will often wish to seek such measures in 
the jurisdiction in which they will need to be enforced.

The Commission’s proposal will therefore have to 
undergo further scrutiny. In this process, the Commission 
should pay particular attention to the numerous sugges-
tions made by commentators with particular knowledge 
of arbitration proceedings.

Conclusion
The European Commissioner of Justice and Home 

Affairs, Ms. Karen Vandekerckhove, has announced 
that the European Commission is about to undertake a 
limited impact study on some of the ideas in the Green 
paper—including those on arbitration. She expects the 
Commission’s fi nal proposal to appear early next year.21 
Subsequently, it will be necessary to undertake a new as-
sessment of the Commission’s proposals which hopefully 
will have taken into account some of the justifi ed criti-
cisms raised during the consultation process.

That said, jurisdictions worldwide compete to attract 
arbitration and Europe has always been considered at the 
forefront of the promotion of arbitration. It remains to be 
seen whether implementing the Commission’s proposals 
will greatly improve the interaction between local court 
proceedings and arbitration. However, even without the 
Commission’s “fi ne-tuning” the attractiveness of popular 
arbitration venues within EU Member States will certainly 
not be diminished in the future.

Lars A. Markert
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Second, as the seat of the arbitration will play an 
important role, the Commission proposes to introduce a 
uniform set of rules to determine the seat of arbitration. 
Such determination would take into account the agree-
ment of the parties or a decision of the arbitral tribunal. If 
the seat cannot be defi ned on that basis, the Green Paper 
suggests connecting the seat of arbitration to the courts of 
the Member State which would have jurisdiction over the 
dispute under the rules of territorial jurisdiction as laid 
out in the Brussels I Regulation.13

Third, the Green Paper recommends bringing within 
the Brussels I Regulation’s scope court proceedings in 
support of arbitration. The court of the state in which the 
arbitration has its seat will have exclusive jurisdiction to 
decide on measures in support of arbitration.14

Fourth, the Commission’s last proposal is that arbi-
tral awards which are enforceable under the New York 
Convention might benefi t from “a rule which would allow 
the refusal of enforcement of a judgment which is irreconcilable 
with that arbitral award.”15 Such a rule would be in favor 
of arbitration. However, the Commission seems to remain 
cautious on this subject and alternatively suggests that 
a separate legal instrument could be developed to deal 
specifi cally with the question of recognition and enforce-
ment of awards.

Comments on the Commission’s Proposals
The proposed provisions have attracted criticism by 

the arbitration community.16 Some commentators rely on 
the fact that most of the problems addressed are more the-
oretical than practical and that the appropriate step would 
be to leave the whole system untouched since arbitration 
has to be distinguished from litigation.17 In other words, 
“if it ain’t broke, don’t fi x it.”18

However, in practice, the problem of parallel pro-
ceedings such as “torpedo actions” under the Brussels I 
Regulation needs to be addressed and solved. Therefore, 
the Commission is proposing a mechanism for allocating 
jurisdiction once parallel proceedings in connection with 
an arbitration agreement arise. One court in the EU Mem-
ber States will have to have priority to decide the issue of 
the existence, validity or scope of the arbitration agree-
ment. How this will be implemented is subject to further 
discussion. Some commentators stress the need to refi ne 
this mechanism by limiting it to the scenario of “torpedo 
actions.”19 Other commentators suggest instead to insert 
a provision permitting courts not to recognize judgments 
on the validity of arbitration agreements whenever the 
EU Member State being asked to recognize such judgment 
would take a different view of the same clause.20 Some 
of the proposed provision might indeed need further 
reconsideration. It is, for example, questionable if the 
jurisdiction for measures in support of arbitration should 
be exclusively located at the seat of the arbitration. In 
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the United States, an American court rejected the French 
blocking statute as a basis to preclude discovery in a U.S. 
proceeding.2 As these and several other recent cases illus-
trate, the confl ict in rules is quite real.

Recently, groups in both the U.S. and Europe have 
undertaken efforts to reduce the potential confl icts be-
tween the two systems of law. In August 2008, the Sedona 
Conference, a U.S.-based think tank composed of lawyers, 
academics, service vendors, judges and others, through 
its Working Group 6, issued a “Framework for Analysis 
of Cross-Border Discovery Confl icts” (text available at 
www.thesedonaconference.org). The Sedona framework 
surveyed the law and practice in cross-border discovery, 
and offered a “way forward” to help guide U.S. courts 
out of the potential “Catch-22” confl ict between U.S. and 
European rules. The Sedona framework essentially recom-
mended a “balancing” of various factors, based on a test 
outlined in the Restatement (Third) of Foreign Relations § 
442 (1987).

In February 2009, the Article 29 Data Protection 
Working Party, an independent European advisory body 
on data protection and privacy, created pursuant to the 
European Data Protection Directive, issued its Working 
Document (WP-158) on “Pre-trial Discovery for Cross 
Border Civil Litigation” (text available at www.ec.europa.
eu/justice_home). Noting the Sedona Framework analy-
sis, the Article 29 Working Party invited “dialogue” with 
parties and courts in other jurisdictions.

In June 2006, the Sedona Conference held a meet-
ing in Barcelona, Spain, which focused on the existing 
Sedona Framework, and the views of the Article 29 
Working Party. Members of the European Working Party 
attended the Barcelona meeting, and a lively exchange of 
views occurred. The Sedona Conference Working Group 
6 resolved, at the end of the Barcelona meeting, to send a 
formal response to the Article 29 Working Party, in reply 
to its request for dialogue. That response is in the drafting 
process. 

Most recently, on August 19, 2009, the French 
Data Protection Authority, Commission Nationale de 
L’Informatique et des Libertés (“CNIL”), issued its own 
Ruling (No. 2009-474) regarding the transfer of personal 
data in connection with legal proceedings (text available 
(in French) at www.legifrance.gov.fr). The CNIL called for 
the use of the Hague Convention on the Taking of Evi-
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* * *

European Data Protection Rules:
A Challenge to U.S. Courts in Discovery

The European Union has adopted a Data Protection 
Directive (95/46/EC), which generally prohibits the pro-
cessing and transfer of personal data, except under strict 
conditions, and for limited purposes. Individual Euro-
pean countries, interpreting and applying the Directive, 
have adopted statutes and regulations that may, in some 
cases, impose even more severe restrictions on informa-
tion processing and transfer. And some countries (notably, 
France in its Penal Law No. 80-538) have adopted “block-
ing” statutes, which are specifi cally designed to protect 
their citizens from compelled discovery of information in 
court proceedings outside their borders.

As commerce becomes ever more global in scope, 
however, disputes increasingly involve parties in several 
different countries. When a U.S. court exercises jurisdic-
tion over a European party (or a U.S. party that maintains 
some data in Europe) confl icts may result between U.S. 
civil discovery rules and European data protection rules.

In the recent case of “Christopher X,” the Criminal 
Chamber of the French Supreme Court upheld the crimi-
nal conviction and fi ne of a French lawyer for violating 
the French blocking statute.1 Yet, in the same case, in 
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the Republic; the argument being that foreign po-
lice laws are not applicable in France. It was argued 
that Article 509 of the French Civil Procedure Code 
(CPC) only allows for recognition of foreign civil 
judgments, and that the Court of Appeals erred 
when it ruled that the foreign judgment in ques-
tion was civil and not penal nature. It was further 
contended that in France, conduct constituting con-
tempt of court is a crime punishable by the criminal 
code, and that as a result, the U.S. judgment could 
have only been considered as a penal measure 
infl icted by virtue of the local police powers. Inter-
national comity, it was argued, does not require the 
courts of France to assist foreign courts in enforcing 
their local police powers. 

2. The amount of the fi ne is so disproportionate to the 
gravity of the conduct sanctioned that the judg-
ment violates Article 8 of the Declaration of Hu-
man and Civil Rights of 1789, and therefore French 
international public policy. Furthermore, it was 
argued that the disproportional nature of the fi ne 
violates the right to property pursuant to Article 
1 of the 1st Additional Protocol to the European 
Convention of Human Rights and Fundamental 
Freedoms. 

In rejecting these arguments and confi rming the recog-
nition of the U.S. judgment, the Supreme Court of France 
dealt yet another blow to the notion that foreign non-EU 
judgments will not be readily recognized in France. This 
decision engraves in stone a very liberal recognition policy 
that has been developed in recent French jurisprudence.2 
The underlying theory behind this jurisprudence is that 
the French judge will, subject to certain limited exceptions, 
adopt the point of view of the foreign court not only as 
to jurisdiction, but also as to the nature of the judgment. 
In other words, the French courts will no longer refuse 
recognition to foreign judgments implementing theories 
that are either not recognized under French law or are 
viewed differently. What matters is how the foreign court 
analysed the issue in question. So if the U.S. District Court 
judge considered the fi ne as imposing a civil obligation 
in a civil case, then it matters not that from a French point 
of view the judgment is penal in nature and involves the 
implementation of local police powers.

Another interesting aspect of this judgment is the 
fact that the Supreme Court did not summarily reject the 
human rights argument as it relates to the proportionality 
of the fi ne imposed. The Supreme Court concluded that 
to the extent that Mr. X. was suspected of embezzling U.S. 
$200 million, the amount of the fi ne was not so dispro-
portional so as to the violate article 8 of the 1789 human 
rights declaration, which prohibits the infl iction of punish-
ment which is disproportional to the gravity of the crime 
committed, and Article 1 of the Additional Protocol to the 
European Convention of Human Rights, which prohibits 
the taking of property without due compensation. The 

The confl ict between European data protection law 
and U.S. discovery rules may eventually be resolved by 
treaty, or other diplomatic efforts. The U.S. Department 
of Commerce, for example, has negotiated “Safe Harbor” 
standards with European authorities, which permit U.S. 
companies to obtain certainty as to the data protection 
rules they must follow when doing business in Europe. 
(See www.export.gov/safeharbor.) Similar standards 
could be developed for purposes of U.S. litigation. For 
now, however, dialogue between U.S. and European 
groups, such as the Sedona Conference and the Article 
29 Working Party, may offer the best hope of improving 
understanding and developing “best practices” to manage 
the confl ict.
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* * *

Evolution in the Case Law Regarding 
Recognition of Foreign Judgments in 
France

In a decision dated January 29, 2009,1 the French Su-
preme Court issued an important decision in the fi eld of 
recognition of foreign judgments. The case involved a pe-
tition by the American receiver of Credit Bancorp seeking 
the recognition of a judgment rendered by a U.S. District 
Court infl icting a U.S. $13,107,200 civil fi ne on an individ-
ual found to be in contempt of court. The District judge 
had ordered a person referred to as Mr. X. to fully cooper-
ate with the receiver and ruled that the order will be en-
forced by a civil fi ne of U.S. $100 to be levied for each day 
the order is violated, the amount to be doubled each day. 
Having found Mr. X to be in contempt of the order for 
many days, the judge set the fi ne at U.S. $13,107,200. Mr. X 
being an American living in France, the receiver sought to 
execute the judgment in France. The American judgment 
was recognized by the Court of Appeals of Chambery, and 
an appeal was fi led with the Supreme Court. The argu-
ments presented to the High Court were the following:

1. The U.S. judgment was not civil but penal in 
nature. The monetary amount was intended to be 
a sanction for conduct deemed to be in contempt 
of court and the judgment should therefore not 
be recognized as a civil judgment. The petitioner 
relied on article 3 of the French Civil Code which 
states in its fi rst paragraph that police and security 
laws apply to all those residing in the territory of 
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2. The recent cases have distinguished the conservative doctrine 
set forth in the landmark Case “Munzer” of the French Supreme 
Court dated 7 January 1964, JCP 1964, II, 13590, available on the 
above-mentioned website Legifrance; see Case “Prieur” of the 
French Supreme Court dated 23 May 2006, JDI 2006, p.1377, also 
available on the website Legifrance under reference 04-12777; Case 
“Cornelissen” of the French Supreme Court dated 20 February 2007 
available on the website Legifrance under reference 05-14082 ; Case 
“Banque de développement local” of the French Supreme Court 
dated 22 May 2007, JDI 2007, p. 956, also available on the website 
Legifrance under reference 04-716. 

3. Court of Appeals of Poitiers, 26 February 2009, available on 
the website Legifrance at the following address: http://www.
legifrance.gouv.fr/.

* * *.

Wrongful Termination in Canada: 
U.S. Employers with Canada-Related 
Activities Could Be in for an Unpleasant 
Surprise

The United States and Canada enjoy perhaps the 
closest economic, cultural, and political ties of any other 
neighboring countries and share the largest and most 
comprehensive trading relationship in the world. Bilateral 
trade between Canada and the U.S. in 2008 was more than 
$596 billion, with over $1.6 billion worth of goods crossing 
the border every single day. With such close ties between 
the two countries, it is not surprising that many U.S. busi-
nesses maintain close connections with Canada. 

However, although the U.S. and Canada share much 
in common, their legal systems are often dramatically 
different. A primary example of this is the difference be-
tween the U.S. and Canada in rights afforded to employ-
ees terminated without cause. As explained below, U.S. 
businesses with Canadian employees or with signifi cant 
Canada-related activities could fi nd themselves subject to 
Canadian employment laws, which could lead to surpris-
ing results.

The At-Will Employment Doctrine Does Not Apply 
in Canada

Unlike in the U.S. where employees are generally 
regarded as “at will,” meaning an employee can be termi-
nated without notice for no cause, in Canada employees 
are regarded as having an implied contract for employ-
ment. As part of the implied contract, an employee ter-
minated without cause is always entitled to a period of no-
tice or payment of wages in lieu of notice. If an employer 
fails to provide adequate notice, the terminated employee 
is entitled to assert a claim for wrongful termination and 
recover compensatory damages. 

How much notice is required can depend on many 
factors. Legislation in Canada typically provides for mini-
mum notice periods. For instance, the Ontario Employment 
Standards Act provides that employees in Ontario must re-
ceive at least one week of notice for every year of service, 

European Court of Human Rights has ruled that the 
Protocol applies to fi nes, and that a disproportional or an 
unlawfully imposed fi ne does violate the right to prop-
erty. It is ironic that after refusing to view the judgment 
in question as anything more than a civil judgment, the 
Supreme Court went ahead and subjected it to a constitu-
tional test that applies to criminal law. 

The road to full recognition of U.S. judgments still 
contains certain hurdles. A judgment issued by the Court 
of Appeals of Poitiers in February 2009 echoes the almost 
ideological reticence of French judges to recognize theo-
ries that are foreign to the basic concepts of the civil law 
system.3 In this case, an attempt was made to obtain the 
recognition in France of a California judgment containing 
inter alia a punitive damages component.

The Court of Appeals rejected the recognition of the 
judgment based on public policy, holding that: (1) puni-
tive damages over and above compensatory damages 
violate Article 74 of the United Nations convention on 
contracts for the international sale of goods signed in Vi-
enna on 11 April 1980; (2) punitive damages are contrary 
to the fundamental principles of French civil law which 
prohibits compensation that exceeds the actual damages; 
and (3) punitive damages violate Article 8 of the 1789 
Declaration of Civil and Human Rights, in that they allow 
the benefi ciary of the judgment to be unjustly enriched 
by operation of a penalty which is disproportional to 
the gravity of the conduct they are intended to punish. 
The use of the concept of unjust enrichment in conjunc-
tion with a constitutional concept intended to protect the 
citizen against excessive and disproportional punishment 
adds an interesting twist to the Court’s reasoning. It is not 
certain that the aversion of French judges to the idea of 
punitive damages will resist the test of modern times and 
the global economy. One can see in the above decision of 
the Supreme Court that the concept of “penalty” in civil 
judgments did not create an insurmountable stumbling 
block. It seems that the real test is fairness and propor-
tionality. It will not be surprising to see the recognition of 
punitive damages when the right case is brought before 
the high court.

In conclusion, France has become a jurisdiction where 
U.S. judgments are more readily recognized. France is 
also a jurisdiction where attachment orders can readily 
be obtained on the basis of a foreign judgment. It will be 
interesting to see how far the French Supreme Court will 
take this liberal recognition policy.

Ron Soffer
Cabinet Soffer

Paris, France
rs@ronsoffer.com

Endnotes
1. This decision is available on the website Legifrance at the 

following address: http://www.legifrance.gouv.fr/under 
reference 07-11279.
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seem to have settled on a broad approach that balances 
the interests of plaintiffs and defendants, including factors 
such as:

• The connection between the forum and the
plaintiff’s claim.
Canadian courts will afford injured plaintiffs gener-
ous access to domestic courts to recover their dam-
ages.

• The connection between the forum and the
defendant. 
Courts in Canada have long held that, because dam-
age is an essential element of any tort, if the dam-
ages complained of occurred in the forum, the tort 
is deemed to have been committed in the forum, 
regardless of whether the actual tortious conduct 
occurred somewhere else. 

• Unfairness to the defendant in assuming
jurisdiction.
Courts take into account the nature of the activities 
engaged in by the defendant to determine whether 
there was a foreseeable risk of harm to parties in 
other jurisdictions, which would make haling the 
defendant into a foreign court less unfair. 

• Unfairness to the plaintiff in not assuming
jurisdiction.
Canadian courts have become much more protec-
tive of a domestic plaintiff’s right to sue in a do-
mestic forum. As such, convenience and fairness to 
the plaintiff are important factors in determining 
whether to assert jurisdiction over a foreign defen-
dant. 

The balancing approach taken by Canadian courts fa-
vors asserting jurisdiction over foreign defendants, as long 
as the plaintiff can demonstrate a strong connection to the 
forum and the inconvenience to the plaintiff in litigating in 
a foreign jurisdiction outweighs any inconvenience to the 
defendant in litigating in the Canadian jurisdiction. 

For instance, in Stanway v. Wyeth Canada, Inc., 2008 
BCSC 847 (June 27, 2008), a resident of British Columbia 
sued Wyeth Canada and two of its U.S.-based subsidiaries, 
as well as several related companies based in Canada, for 
alleged personal injuries relating to the plaintiff’s use of 
the drug Premarin. The U.S. defendants did not maintain 
any offi ces or facilities in British Columbia, did not en-
gage in any business in British Columbia, did not market 
Premarin or place it in the Canadian market, and did not 
test, market, label, distribute, promote or sell any of the 
products in question. Nevertheless, the court held that it 
would be far more inconvenient to force the plaintiff to 
fi le a separate lawsuit in the U.S. than it would be for the 
U.S. defendants to litigate in British Columbia. Therefore, 
despite the fact the U.S. defendants had no contacts with 
British Columbia and did not purposefully engage in any 
conduct in British Columbia, the court assumed jurisdic-

capped at eight weeks. However, in most instances, under 
the common law, employees will be entitled to a substan-
tially longer notice period. 

To determine the length of notice due under the com-
mon law, courts take into account the character of the 
employment, length of service, the age of the employee 
and the availability of other employment, in light of the 
experience, training and qualifi cations of the employee. 
No single factor is dispositive. Rather, courts take into ac-
count the factors as a whole and assess the overall circum-
stances of the employee. 

For instance in Honda Canada, Inc. v. Keays, 2008 SCC 
39, the Supreme Court of Canada held that an employee 
who worked at Honda’s plant as a data processor was 
entitled to 15-months’ notice of termination on the basis 
that he was one of the fi rst employees hired at the plant, 
he had spent his entire adult working life at the plant, and 
he had no formal education and an incapacitating illness, 
which substantially reduced his chances of re-employ-
ment. In other words, as a result of being a long-time em-
ployee and because he would have a diffi cult time fi nding 
a new job, Keays was entitled to a substantial period of 
severance. 

Similarly, in Minott v. O’Shanter Development Co. Ltd., 
1999 CanLII 3686 (ON C.A.), a maintenance worker who 
had been employed with the defendant company for 11 
years was granted 13-months’ notice. The court took into 
account the fact that the plaintiff was 43 when he was 
fi red, he had little formal education and limited skills, and 
that because of a recession few jobs were available at the 
time of his dismissal. Therefore, because of his length of 
service and the diffi culty he faced in fi nding a new job, 
the plaintiff was entitled to a substantial period of sever-
ance. Likewise, in Dunlop v. B.C. Hydro & Power Authority, 
1988 CanLII 3217 (BC C.A.), a 61-year-old engineer who 
had worked for the defendant for 10 years was granted 
20-months’ notice, which also appeared to be based on the 
plaintiff’s length of service and the diffi culty he would 
have in fi nding new employment.

U.S. Businesses Can Be Sued in Canada, Even 
When They Have Few or No Contacts

Unlike the Due Process analysis familiar to U.S. 
litigants, which generally provides that defendants can-
not be sued in a foreign jurisdiction unless the defendant 
has purposely established contacts with the jurisdiction, 
courts in Canada apply an entirely different set of rules 
when determining whether to assert jurisdiction over 
a foreign defendant. In Morguard Investments Ltd. v. De 
Savoye, [1990] 3 S.C.R. 1077, the Supreme Court of Canada 
established that Canadian courts are entitled to assert 
jurisdiction over a foreign defendant as long as there is a 
“real and substantial connection” between the forum and 
the matter in dispute. Although the term “real and sub-
stantial connection” has not been exactly defi ned, courts 
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he was entitled to notice of termination. The defendant 
argued that, as a Georgia corporation with no operations 
in Ontario, it was not subject to the jurisdiction of the On-
tario court. The court disagreed and held that, because the 
plaintiff was lured to Georgia from Ontario and the de-
fendant has a sister company in Ontario, it would not be 
“inherently unfair” for the case to be tried in Ontario. In 
addition, because Georgia is an “at-will” state, the plaintiff 
would suffer a great disadvantage if the court declined 
jurisdiction. The court therefore determined Ontario had a 
“real and substantial connection” to the dispute and held 
it had personal jurisdiction over the defendant.

Conclusion
Resisting personal jurisdiction in Canada can be an 

uphill battle, particularly when the plaintiff can make 
out at least a colorable argument that without the protec-
tion of a Canadian court the plaintiff would be effectively 
prohibited from asserting its rights. Given that every U.S. 
jurisdiction regards employees as “at will,” employees 
will always be able to make the argument that, if forced to 
sue in the U.S., they will be effectively denied the right to 
seek any recovery when terminated without notice. 

Therefore, U.S. businesses that employ Canadians or 
that otherwise engage in Canada-related activities could 
fi nd themselves haled into court in Canada to answer 
a claim for wrongful termination, where they could be 
subject to a substantial claim for damages amounting to 
a year’s worth of salary or more, plus interest and attor-
ney’s fees. For employers used to operating in an “at-
will” environment, this could come as a very unpleasant 
surprise. To avoid this outcome, U.S. employers should 
take steps to make clear their employment relationships 
are governed by U.S. law, either through formal employ-
ment contracts, employee handbooks, or similar methods. 
Otherwise, unexpectedly becoming subject to Canadian 
courts could be an unwelcome experience.

Stephen J. Maddex
Lang Michener

Ottawa, Ontario
smaddex@langmichener.com

* * *

Ethnicity and the Politics of Power in 
Post-Confl ict Rwanda

What must be remembered and acknowledged before 
we can move forward to create a future together, 
whether individually or collectively?

—Carrie J. Menkel-Meadow

Rwanda is attempting to unify a community that 
has suffered ethnic confl ict and tragic violence under the 
banner of “We are all Rwandans.” The country is working 
toward a future, hoping to leave behind the horrors of the 

tion over the U.S. defendants based on the convenience 
to the plaintiff in maintaining the entirety of her claim in 
British Columbia. 

Similarly, in Lalany v. Muir, 2007 CanLII 50280 (ON 
S.C.) (Nov. 7, 2007), an Ontario resident was involved 
in a car accident in Michigan with a Michigan resident. 
The Michigan defendant had no connection whatsoever 
to Ontario, other than the fact she was involved in a car 
accident in Michigan with a resident of Ontario. The court 
held, however, that, because all the other parties were On-
tario residents and the rest of the case was clearly rooted 
in Ontario, the claim against the Michigan defendant had 
a “real and substantial connection” to Ontario. As such, 
even though the Michigan defendant had no connection 
to Ontario and trying the case in Ontario would be a great 
inconvenience to her, the court held it had personal juris-
diction over the Michigan defendant. 

U.S. Businesses Could Be Subject to Suit for 
Wrongful Termination in Canada Even If They 
Have Few Contacts to the Forum

In light of the plaintiff-oriented approach Canadian 
courts take in determining whether to assert personal 
jurisdiction over a defendant and given that the right to 
notice of termination is regarded as a fundamental right 
of all employees, it should not be surprising that Canadi-
an courts are often willing to assert personal jurisdiction 
over foreign employers when Canadian employees bring 
wrongful termination claims. For instance, in Hilton v. K 
& S Services Inc., 2009 ONCA 603, the plaintiff lived in 
Ontario but worked for a Michigan company, where he 
commuted back and forth between Michigan and On-
tario. The plaintiff claimed he was wrongfully discharged 
and sued for damages in Ontario. The defendant argued 
that it is a resident of Michigan and does not maintain 
any contacts with Ontario and therefore not subject to the 
jurisdiction of the court. However, the court held that, be-
cause the plaintiff’s salary was paid in Canadian dollars, 
the plaintiff’s wages were subject to Canadian federal 
and provincial income tax and other deductions and 
were paid through a Canadian bank, he received health 
benefi ts from a Canadian insurance company, and had a 
Canadian Blackberry, Ontario had a “real and substantial 
connection” to the dispute. In addition, the court also 
held that Ontario was the proper forum for the dispute 
because, if the case were tried in Michigan, the plaintiff 
would have no right to sue for damages for wrongful 
termination. 

Similarly, in Hodnett v. Taylor Manufacturing Indus. 
Inc., 2002 CanLII 49503 (ON S.C.), the plaintiff was 
employed in Ontario by an Ontario company and then 
accepted a transfer to Georgia to work for a related com-
pany located in Georgia. The plaintiff worked in Geor-
gia for over fi ve years until he was terminated without 
cause. The plaintiff then fi led suit in Ontario for wrongful 
termination, claiming that under Ontario common law 
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royal court sought as allies.14 If Rwanda is to move past 
the Genocide and toward reconciling the nation, the iden-
tities of ethnic groups cannot be denied and the ethnic ten-
sions which existed between the Hutu and the Tutsi must 
be recognized as well as the discussion of manipulation of 
those differences by political actors hungry for power.

Katherine Hwang
Benjamin N. Cardozo School of Law
Human Rights and Genocide Clinic

khwang@yu.edu
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1994 Genocide through unifi cation. However, this unifi ca-
tion comes at a price: the suppression of ethnic identities, 
which is inherent in the individual and collective Rwan-
da. The suppression of ethnic differences in the imposi-
tion of one history in post-genocide Rwanda prevents 
reconciliation.

Reconciliation is a “rebuilding of relation—both 
individually and collectively.”1 Reconciliation is a “com-
plex process[,] the end result of which is to allow people 
in confl ict ‘to arrive at a pacifi ed society where free and 
equal individuals acknowledge each other and are ca-
pable of facing up to a history of violent acts, and above 
all, are able to surmount that history.’”2 Ethnic identifi ca-
tion with a certain group, whether it be Tutsi, Hutu, or 
Twa, pervades within the hearts of all Rwandans; thus, it 
is part of the shared Rwandan history and necessary in 
reconciliation.3

However, the Rwandan government’s attempt to 
unify the nation by emphasizing banyarwanda, or a shared 
common language, ancestral history, and land4 also si-
multaneously represses the discussion of different ethnic 
identities. The result is not the development of a new age 
of Rwanda with all Rwandans crying, “We are all Rwan-
dans.” Instead, Rwandans must cloak their ethnic identi-
ties in public. While the Rwanda government believes 
that this singular history is necessary for national unity 
and reconciliation, the repression of ethnic differences is 
ultimately harmful to sustainable peace and meaningful 
reconciliation.5

By instituting one “offi cial truth,” the government 
is repressing subgroups6 and “creating new dynamics of 
social exclusion in the present.”7 The repression of con-
trary versions of history is a new form of exclusion, and 
will eventually manifest itself in resentment and rebellion 
against a repressive regime. In addition, the imposition 
of this one history on the nation serves to impede critical 
thinking and independent analysis,8 skills that many be-
lieve “allowed the genocidal ideology to take such strong 
hold in so many parts of the country.”9

Rather than denying ethnic divisions, Rwanda must 
address the political actors which manipulated the ethnic 
divisions in the pursuit of power. In order to move for-
ward, Rwanda must fi nd a way to avoid a historical abuse 
of power that results in “winner-take-all politics, liquida-
tion of opponents, and (more recently) mobilization of 
ethnic factions that proved so destructive in the past.”10 
As much as ethnicity plays a role in confl ict, so do power 
and class play key roles.11 Political actors abused their 
power regardless of ethnicity.12 For example, just as there 
are examples of Hutus being dispossessed of their cattle, 
so there is record of Tutsis being dispossessed.13 Another 
example is while the general understanding is that Tutsi 
were the ones who generally held positions of power and 
prestige, there were examples of infl uential Hutu who the 
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of resolving the corruption-related charges to around $1.6 
billion.2

February 2009 saw a further illustration of the trend 
as shares in the Swiss bank UBS fell to an all-time low 
when they were forced by U.S. tax authorities to pay 
a $780 million fi ne and disclose the identity of around 
300 of their U.S. clients. Separate civil proceedings 
were issued in Miami seeking disclosure of details of 
the business done by between 45 and 60 Swiss-based 
bankers who allegedly had travelled to the U.S. around 
3,800 times with encrypted laptops.3 The U.S. authori-
ties suggested that 52,000 U.S. based customers could be 
involved. In Switzerland, this was headline news with 
calls for the resignation of the then UBS Chairman who is 
himself a lawyer. The stakes were raised after the Swiss 
government got involved with a settlement being negoti-
ated in August between the U.S. and Swiss authorities, 
with UBS agreeing to provide details on around 4,450 
accounts.4 

These incidents come amid European developments 
to try and curb “le fi shing expedition” in Europe. The 
French authorities have looked to legislate against French 
documents being used in foreign proceedings since 1968. 
In 2008, the French Supreme Court upheld the criminal 
conviction of a French lawyer for violating a Penal Law 
which provides that:

Subject to international treaties or agree-
ments and laws and regulations in force, it 
is forbidden for any person to request, seek 
or communicate in writing, orally or in any 
other form, documents or information of an 
economic, commercial, industrial, fi nancial 
nature leading to the constitution of evidence 
with a view to foreign judicial or adminis-
trative procedures or in the context of such 
procedures. 

The lawyer was fi ned €10,000.5 In January of 2008, 
the French data protection authority, CNIL, said it would 
look again at measures to stop the reach of U.S. authori-
ties and courts into France. CNIL’s language has at times 
shown a frustration with what they perceive as the “U.S. 
way” of doing things. The leader of CNIL, Alex Türk re-
acted fi rstly to post-9/11 legislation touching French soil: 

The virtue of the climate metaphor resides 
in its ability to refl ect the unpredictability of 
current events, their abruptness and brutality 
at times, as well as their precarious serenity. 
Gusts of western winds, fi rstly, blowing from 
the US Administration determined to impose 
an extraterritorial effect to its homeland 
security laws.6 

Information—The New Trade War?

At the end of September, the fi lm director Roman Po-
lanski boarded a plane from France to Switzerland where 
he was to receive a lifetime achievement award at the 
Zurich Film Festival. This excursion turned out to be any-
thing but happy as he was arrested on landing in connec-
tion with a U.S. warrant for his arrest issued in 1978. Was 
this just a one-off or is this just the latest sign of a trend?

Concern was immediately expressed in Europe not 
for the seriousness of Polanski’s crimes, but for the way 
in which he was arrested in Switzerland, a country where 
he had reportedly lived for much of the last 15 years. 
The Swiss Association of Directors called the arrest “a 
grotesque judicial farce and a monstrous cultural scan-
dal.” The case shows the increasing concern in Europe 
about the perceived increasing encroachment of the U.S. 
authorities onto European soil, a trend felt more acutely 
for corporations in the last few years. Reacting to this 
concern, regulators in Europe are fi nding time to seek to 
limit perceived U.S. intrusion into Europe, notably with 
the increasing extra-territorial reach of the U.S. authorities 
and the perceived sprawl of e-discovery to European soil. 
In general, in all of these areas, Europeans see the U.S. as 
wanting too much information. Litigation techniques, like 
wide discovery and litigation holds, are simply too rich 
for the European palate. Many European jurisdictions, 
especially those with a civil law background, fi nd discov-
ery alien and are taking steps to limit its effects in Europe. 
At the same time, the U.S. authorities have been anxious 
to regulate U.S. corporations (and others doing business 
with the U.S.) in all of their activities around the world. 
Corporations on both sides of the Atlantic and their 
lawyers are likely to get caught in this perfect storm. The 
NYSBA survey of the pressures on corporate counsel in 
Fall 2008 showed this as one of the big compliance issues 
of the day.1 

The end of 2008 had seen a telling example with the 
announcement of the conclusion of the SEC investigation 
into allegations of bribery at the German company Sie-
mens. The U.S. investigation and Siemens’ internal inves-
tigation of its business practices began in November 2006 
when raids by German prosecutors prompted Siemens to 
talk to the U.S. authorities about potential violations of 
U.S. anti-bribery laws. The U.S. authorities indicated that 
the internal investigation was of “unprecedented scope.” 
Reports suggest that over 300 lawyers, accountants, and 
support staff spent 1.5 million billable hours on the inter-
nal investigation alone. As well as collecting and sharing 
vast amounts of documentation with the U.S. authorities, 
Siemens agreed to pay $800 million in fi nes. Siemens’ 
fi nes in a related settlement with the authorities in Ger-
many stand at €596 million, bringing the total cost to date 

Of International Interest
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pens from meeting rooms is unlikely to justify a whole-
sale trawl of every employee’s e-mail. WP29 said that 
in civil proceedings litigants must limit the discovery of 
personal data to that which is objectively relevant to the 
issues being litigated. Care will need to be taken to avoid 
the use of sensitive data. Sensitive data is a term of art in 
privacy legislation. Its defi nition can vary across Europe, 
but restrictions on the use of sensitive data will make 
investigations involving issues like sexual liaisons, trade 
union membership, health and suspicion of prior misde-
meanours harder to run in Europe. Investigators or data 
collectors need always be mindful of the fact that they 
may have to answer to employees, former employees and 
third parties for what they have done with their data and 
who they have shared it with. Broad document-freezing 
policies or litigation hold orders are also likely to cause 
issues. The WP29 opinion says: [Data] Controllers in the 
European Union have no legal ground to store personal data at 
random for an unlimited period of time because of the possibil-
ity of litigation in the United States….”11

In addition to data protection legislation, other laws 
could come into play including legislation aimed at pre-
venting hacking and preserving the secrecy of communi-
cations. Often this category of law carries heavier criminal 
sanctions than data protection legislation. Some countries, 
like Greece, impose criminal sanctions for such a breach. 
In addition, improperly collected evidence could be inad-
missible in any subsequent proceedings.12

In the U.S., a whole industry has built itself up 
around e-discovery and internal investigations. However, 
their experience and knowledge of the issues in Europe 
varies. If outside providers are used, proper due diligence 
will need to be done into their experience of assisting 
with investigations in Europe and their ability to do work 
in the relevant European country to avoid issues around 
transferring data to the U.S. This will include assessing 
the vendor’s own compliance, the qualifi cations of its 
staff and their technical ability. For example, does the 
provider have the facility to partition data, secure it and 
set specifi c access rights tailored to individuals who need 
to see the data? Due diligence is also likely to include 
questions on their understanding of the standard BS 
10008:2008 published in November last year. This stan-
dard deals with the evidential weight and legal admis-
sibility of electronic information. It seeks to lay down a 
process for managing the authenticity, integrity and avail-
ability of electronic evidence. This due diligence must be 
done before data collection starts and compliance should 
be regularly audited throughout the process.

It is clear that these issues will come under increased 
focus this year as the pressure on regulators to regulate 
increases, and ever more U.S. litigation touches on Eu-
rope. Some lawyers in Europe have pushed for increased 
e-discovery in Europe; however, this is not universally 
welcomed. Lawyers practising litigation which touches 
Europe would be wise to work out a procedure now with 

CNIL then set up a committee led by CNIL Com-
missioner and Judge at the Cour de Cassation Bernard 
Peyrat to look at discovery in civil proceedings particu-
lar. In June last year Judge Peyrat described the issue as 
one which “involves substantial challenges linked to both an 
“economic war” and a “war between legal cultures.”7 Signifi -
cantly, Mr. Türk said that he would use his chairman-
ship of the Article 29 working party (known as WP29, a 
pan-EU body looking at data protection issues) to put his 
campaign on the agenda for all of Europe.8

It is clear at the same time that the U.S. authorities 
have been more willing than ever to reach outside of the 
U.S. in their investigations. In 2008, the SEC made 550 
requests to their foreign equivalents for assistance in 
their investigations including asking for telephone and e-
mail logs.9 U.S. authorities also helped train their foreign 
counterparts in their investigatory techniques. Many U.S. 
corporations in particular fi nd themselves caught by this 
apparent confl ict. They can ignore their own authorities 
and face sanctions at home, or they can comply with 
requests to export information from Europe, override the 
rights of European employees or third parties and face 
criminal sanction in Europe. In areas like internal inves-
tigations there is the added complication of aggressive 
subjects who will try and enforce their privacy rights to 
suspend, compromise or limit an investigation against 
them. 

In February, Mr. Türk also led WP29 into action, pub-
lishing its opinion dealing only with the civil litigation 
aspects of the problem.10 The WP29 opinion is still “an 
initial consideration” and interested parties can comment 
on it. WP29 itself is a representative rather than a law-
making body although its opinions are often followed by 
regulators in the EU and in other countries in Europe (for 
example Switzerland). Many will feel that, like similar 
WP29 pronouncements on SOX helplines, the report is 
better at specifying the problems than proposing any 
solutions. WP29 reaffi rmed its position that compliance 
with U.S. law is not in itself enough to override the data 
protection rights of individuals. It supported the French 
position that procedures are in place to help with foreign 
disclosure, notably provisions of the Hague Conven-
tions, and recommended that American courts consider 
requiring litigants to use the procedures of the Hague 
Conventions if available and build in suffi cient time in 
the litigation schedule for them to do so. It is interesting 
to note that the UBS settlement calls for the U.S. authori-
ties to follow a similar process.

In both civil and regulatory cases, the data protec-
tion implications are many and varied. When conducting 
an internal investigation, for example, those involved 
must only use data which has been obtained “fairly and 
lawfully.” In many cases this will include the corporation 
concerned having the consent of employees to collect 
their data and the investigation will need to be propor-
tionate to the wrong. For example, the “borrowing” of 
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Endnotes
1. The survey in the run up to the NYSBA International Section 

conference in Stockholm in September 2008 used online voting 
by 77 NYSBA corporate counsel members. For an article on the 
survey and comments from in-house counsel see www.tinyurl.
com/jpa009.

2. There is more information on the scope of the Siemens 
investigation here: http://www.tinyurl.com/cpqe5s” \n _blank.

3. United States of America v. UBS AG, United States District Court 
for the Southern District of Florida, Miami Division, Civil No. 09-
20423.

4. For details of the settlement see the UBS announcement at http://
www.ubs.com/1/e/media_overview/media_global/releases.
html?newsId=170330.

5. WP 158 (Working Document 1/2009 on pre-trial discovery for 
cross border civil litigation), page 5.

6. See CNIL 2007 highlights here: http://www.cnil.fr/index.
php?id=4.

7. CNIL bulletin 03/06/08.

8. There is more explanation of the French position, including an 
interview with Marc Lempérière, a French lawyer with experience 
in these cases, in the Brighttalk webcast from February 12, 2009, 
“Investigations & Discovery—Why US strategies don’t work in 
Europe” here: www.tinyurl.com/jpa007.

9. SEC fi gures from Corporate Secretary December 2008 page 9 
quoting SEC Chairman Christopher Cox. 

10. WP 158 (Working Document 1/2009 on pre-trial discovery for 
cross border civil litigation).

11. WP 158 (Working Document 1/2009 on pre-trial discovery for 
cross border civil litigation), page 7.

12. See generally “Managing Risk: Technology and Communications” 
by Jonathan Armstrong, Mark Rhys-Jones and Daniel Dresner, 
published by LexisNexis, pages 36-45—www.tinyurl.com/jpa001.

* * *

The African Court of Human and 
Peoples’ Rights

The African Court of Human and Peoples’ Rights 
(ACtHPR), established on January 1, 2004, a product of 
the Organization of African Unity (OAU), now known as 
the African Union (AU), is the newest of the three region-
al human rights judicial bodies.1 The other two courts are 
the European Court of Human Rights (ECtHR),2 seated in 
Strasbourg, France, and established as a part-time court 
in 1959 and operating full time since 1998, and the Inter-
American Court of Human Rights (IACtHR),3 effective in 
1979 and seated in San José, Costa Rica. The ECtHR is a 
creation of the Council of Europe and the IACtHR of the 
Organization of American States (OAS).

The Statute of the ACtHPR has yet to be promulgated 
and ratifi ed so the Court is non-functioning at this time, 
even though eleven judges have been elected to the Court 
located in Arusha, Tanzania. There are two proposed 
features of the Court, which differ signifi cantly from the 
other two regional human rights courts and indeed any 
other international judicial body. 

their clients for responding to the need to collect personal 
data for any purpose. Issues they will need to address 
include:

1. the need to limit the scope of investigations/
discovery;

2. the need to keep investigations in-country where 
possible;

3. restricting circulation—corporations need to get 
out of the habit of unintelligently copying people 
in “for information only” especially where those 
people are in a different jurisdiction. In discovery, 
consideration should be also given to applying to 
the U.S. courts for a protective order. With inves-
tigations and regulatory enquiries, consideration 
should be given to seeking to agree the scope of an 
investigation and steps like anonymization of data 
with regulators;

4. arrangements in each relevant jurisdiction with 
outside counsel who could direct an investigation;

5. managing employee expectations before an inci-
dent. This could include sending a reminder to 
employees that their e-mails could be read where 
legally permitted;

6. doing due diligence on suppliers; and

7. checking data protection registrations. In most 
countries in Europe corporations need to fi le for 
a state permit to process data. These registrations 
may need to be amended to refer unambiguously 
to processing of personal data for litigation and 
investigation purposes.

The need for law fi rms to know the local culture in 
those countries where data is collected, as well as local 
law, will be ever more important. Data collection proce-
dures will have to be tailored to suit each occasion to try 
to ensure both compliance with local law and the expec-
tations of the U.S. court or regulator. Litigation teams will 
need to include data privacy specialists in all aspects of 
the investigation and may even need to include indepen-
dent counsel to lay down ground rules on behalf of those 
being investigated.

It is clear that in the next 12 months, neither the 
perceived wider spread of the U.S. legal system, nor the 
opposition to that spread in Europe, will decrease. If 
Judge Peyrat is correct when he speaks of a war between 
legal cultures, then we can be sure that the battle has only 
just begun.

Jonathan Armstrong
Duanne Morris LLP

London, England
jparmstrong@duanemorris.com
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Rights (IACtHR), and the African Court of Human 
and Peoples’ Rights (ACtHPR);

3. The courts of regional economic and/or integra-
tion agreements, such as the European Court of 
Justice (ECJ), which is situated in Luxembourg, 
and resolves mainly economic disputes among 
the 27-member states of the European Union (EU); 
European Free Trade Area Court of Justice (EFTA); 
and the Caribbean Court of Justice (CCJ); and 

4. The international criminal courts such as the 
International Criminal Court (ICC),10 a product 
but independent of, the United Nations, situated 
in The Hague, which is presently trying Thomas 
Lubanga Dyilo, a former rebel leader from the 
Democratic Republic of the Congo, whose forces 
are accused of ethnic massacres, murder, torture, 
rape and forcibly conscripting child soldiers; 
the International Criminal Tribunal for the For-
mer Yugoslavia (ICTY), which trial of Slobodan 
Milosevic, the former Yugoslavian present, ended 
prematurely because of his death; the International 
Criminal Trubunal for Rwanda (ICTR); the Special 
Court for Sierra Leone (SCSL), which has been 
trying Charles Taylor, former president of Liberia, 
for war crimes and crimes against humanity (but 
using the facilities of the ICC at The Hague for 
security reasons); Extraordinary Chambers in the 
Courts of Cambodia; and the Special Panels for 
Serious Crimes in East Timor. Except for the ICC, 
which is a permanent court, most of the criminal 
courts are ad hoc, have a limited lifespan and 
have jurisdiction limited to a specifi c period and 
geographical region.11 When a court has a mix of 
national and international judges and prosecutors 
working together it is often called a “mixed” or 
“hybrid” court such as the tribunals for Cambodia 
and Sierra Leone.

The ACtHPR Judges
As noted, the African Court of Human and Peoples’ 

Rights is a regional human rights court. When it begins 
functioning, it will be ruling on the compliance by African 
Union member states with the Charter on Human and 
Peoples’ Rights, adopted by the OAU June 27, 1981, 
which did not enter into force until October 21, 1986.12

The Charter, because it could not achieve consen-
sus, omitted the creation of a court, and instead created 
an African Commission on Human and Peoples’ Rights 
(ACHPR) presently situated in The Gambia.13 Article 62 
requires member states to submit every two years to the 
Commission a report on the legislative or other mea-
sures taken, with a view to giving effect to the rights and 
freedoms recognized and guaranteed by the Charter.14 It 
hopefully will have more teeth in it when the Court is up 
and running if it is given suffi cient powers as an enforce-

The OAU/AU
The Organization of African Unity (OAU),4 currently 

known as the African Union (AU), was established on 
May 25, 1963, in Addis Ababa, Ethiopia. The Charter of 
the OAU was signed initially by 32 African states and 
subsequently joined by 21 more.5 The main aim was, and 
is, to promote unity and solidarity among African States, 
coordinate and intensify efforts for a better life for all its 
people, to defend sovereignty, promote territorial integri-
ty and to eradicate colonialism in Africa. Due regard was 
given in the OAU Charter to the Charter of the United 
Nations and its Universal Declaration of Human Rights.

Membership of the OAU/AU comprises 53 of the 54 
countries of Africa, with only the Kingdom of Morocco 
not a member, having withdrawn in 1985 following the 
admittance of the disputed state of Western Sahara.6 

The OAU/AU has three major governing bodies: (i) 
the Assembly of the Heads of State and Governments, 
(ii) the Council of Ministers (the “Council”), and (iii) the 
General Secretariat.7 The Assembly, consisting of a rep-
resentative of each member nation, meets once a year to 
consider recommendations from the Council, made up of 
the Foreign Minister or a designate from each state. The 
Council determines the annual budget of the Union. The 
General Secretariat, situated in Addis Ababa, Ethiopia, is 
headed by the Secretary General who is elected to a four-
year term by the Assembly. It is the administrative arm of 
the OAU/AU.

The OAU/AU created the African Charter on Hu-
man and Peoples’ Rights in 1981 and the Protocol to the 
African Charter in 1998 with the African Court of Human 
and Peoples’ Rights fi nally constituted in 2004, as will 
hereafter be discussed.

International Courts Classifi cation
What follows is taken from the recent book, The 

International Judge,8 written by Daniel Terris, Cesare P.R. 
Romano, and Leigh Swigart, with an introduction by our 
newest Supreme Court Justice, Sonia Sotomayor, then a 
Judge on the Second Circuit Court of Appeals. It will be 
interesting to see if her interest in international courts 
will fi nd its way into her opinions.

International courts can be classifi ed in four ways:

1. The classical state-only court, such as the Interna-
tional Court of Justice (ICJ) (World Court),9 a civil 
court and an organ of the United Nations, situated 
in The Hague, in which only states may appear; 
the International Tribunal for the Law of the Sea 
(ITLOS); and the World Trade Organization Ap-
pellate Body (WTOAB);

2. The human rights courts, such as the three 
regionals, the European Court of Human Rights 
(ECtHR), the Inter-American Court of Human 
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tion, and even several environmental 
treaties). Very few of those agreements 
contain judicial mechanisms of ensuring 
their implementation, and therefore, at 
least potentially, several African states 
could end up with a dispute settlement 
and implementation control system 
stronger and with more bite than the one 
ordinarily provided for by those treaties 
for the rest of the world.

That, and what follows, could only possibly occur, of 
course, if the Statute of the Court, not yet promulgated or 
thus effective, has built into it a comprehensive enforce-
ment mechanism to ensure compliance.

Pursuant to the Protocol to the ACtHPR, unlike the 
other regional human rights bodies or any other judi-
cial body, advisory opinions may be asked for not only 
by member states and OAU/AU organs, but by any 
individual or African NGO (with observer status) recog-
nized by the OAU/AU.24 This is again qualifi ed by the 
requirement that the member state involved has made a 
declaration accepting the jurisdiction of the Court to hear 
the type of case involved. Individuals may also bring 
contentious cases if the declaration has been made.25 The 
issue is, how likely is it that African states will recognize 
the competence of the Court to hear individual or NGO 
petitions?

In summary, because neither the Statute of the Court 
nor the Rules of Procedure of the Court have been pre-
pared, or if prepared, made available, and thus not rati-
fi ed, it is undetermined how much teeth the Court will 
really have to enforce its judgments and opinions when it 
becomes a functioning judicial body.

R. L. Gottsfi eld
Superior Court

Maricopa County (Phoenix)
rgottsfi @superiorcourt.maricopa.gov

Endnotes
1. For website of the Court http://www.aict-ctia.org/courts _conti/

achpr/achpr_home.html. See also http://www.aict-ctia.org. For 
an excellent summary, written by Scott Lyons, of the history 
of the Court see The American Society of International Law 
ASIL Insights—Volume 10, Issue 24 at http://www.asil.org/
insights060919.cfm as of 9/4/09. See also the PICT summary at n. 
20 infra and discussion n. 8. 

2. See http://www.ECtHR.coe.int/ECtHR and also R.L. Gottsfi eld, 
The European Court of Human Rights: Infl uencing the Way in Which 
Human Rights Obligations Are Understood Around the World, New 
York International Chapter News Future Publication.

3. See http://www.corteidh.or.cr/index.
cfm?CDIF=7406&CFTOKEN=57210983 and also R.L. Gottsfi eld, 
Human Rights Protection in the Americas: The IACtHR, New York 
International Chapter News Future Publication.

4. www.africa-union.org 

5. For a concise history of the OAU/AU see http://www.diplomacy.
edu/africancharter/organ_hist.asp as of 9/4/09.

ment arm, because the Commission really has no enforce-
ment and compliance control mechanism. Unfortunately, 
the Protocol establishing the Court, while requiring 
parties to a decision to comply with any Court judgment, 
makes enforcement of a judgment effectively voluntary.15

The defi nitive document establishing the Court is 
the Protocol to the African Charter, adopted by the OAU 
June 9, 1998.16 Eventually, the necessary fi fteen African 
countries ratifi ed the Protocol and the Court was fi nally 
constituted in 2004. The Court is temporarily based in 
Arusha, Tanzania, which is also the seat of the Interna-
tional Criminal Tribunal for Rwanda. The Court is thus 
intended to be an organ of the AU and to complement the 
Commission on Human and Peoples’ Rights.17 The Court 
is comprised of eleven judges elected by member states of 
the AU, with only states party to the Protocol proposing 
candidates and no more than one national of any state 
sitting on the Court.18 The judges were elected by the AU 
Assembly in January 200619 and have renewable alternat-
ing six-year terms. Article 14(3) of the Protocol requires 
“the Assembly shall ensure that there is adequate gender 
representation.” Judges serve on a part-time basis ex-
cept for the President of the Court who serves full time 
[Articles 15 (4) and 21 (2)]. Judgments require a majority 
vote.

Comparison With ECtHR and IACtHR
The ACtHPR is different from the ECtHR and the 

Inter-American Court of Human Rights (IACtHR), and 
indeed, from other judicial bodies, international or do-
mestic. This is because the 1998 Protocol to the African 
Charter provides that actions may be brought before the 
ACtHPR on the basis of a violation of any instrument, 
including international human rights treaties.20 The only 
condition is that the state party to be charged must have 
ratifi ed the instrument in question.

In addition, the Court, when making decisions, may 
rely on any law relevant to human rights in addition to 
the African Charter, with the proviso that the instrument 
relied on has been ratifi ed by the state party in question.21

As noted by the Project on International Courts and 
Tribunals:22

In other words, the ACHPR23 could 
become the judicial arm of a panoply 
of human rights agreements concluded 
under the aegis of the United Nations 
(e.g., the International Covenant on Civil 
and Political Rights, the Convention on 
the Elimination of all Forms of Discrimi-
nation against Women, or the Conven-
tion on the Rights of the Child) or of any 
other relevant legal instrument codifying 
human rights (e.g., the various conven-
tions of humanitarian law, those adopted 
by the International Labour Organiza-
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CEDAW Committee:
2009 N.Y. Summer Session

The 44th session 
of the Convention to 
Eliminate All Forms of 
Discrimination against 
Women (CEDAW) Com-
mittee was held from 20 
July to 7 August at the 
N.Y. Headquarters of the 
United Nations. CEDAW 

has been recognized as the international bill of human 
rights for women and girls. It aims to end all forms of dis-
crimination against women and girls in every sphere and 
to guarantee them their civil, political, economic, social 
and cultural rights. The Convention and General Recom-
mendations also protect women and girls from various 
forms of violence including harmful traditional practices 
such as female genital mutilation and cutting as well as 
early marriage. 

This session is particularly noteworthy because, 
in addition to examining certain country reports, the 
CEDAW Committee considered issuing two new Gen-
eral Recommendations. One of the important proposed 
General Recommendations concerned the issue of older 
women, who are often neglected by societies. The other 
signifi cant proposed General Recommendation relates to 
the economic consequences of dissolution of marriage by 
divorce or death, and the negative impact upon women 
and their children.

The CEDAW Committee held two open sessions in 
order to elicit information about the proposed General 
Recommendations. UN entities, NGOs, and other actors 
from civil society delivered interventions which were 
overwhelmingly in support of both themes.  

Specifi c issues that were discussed regarding older 
women related to armed confl ict and the inability to fl ee 
persecution, statelessness, diffi culty in making asylum 
claims, lack of access to health care, lack of social support 
benefi ts and networks, violence, and the negative impact 
of the economic crisis upon women. 

Denise Scotto, Esq., provided a written statement 
noting the specialized area of elder law in many developed 
countries including the U.S., explaining its signifi cance 
and the concept of elder abuse, particularly as it concerns 
women.

The discussion concerning the economic conse-
quences of dissolution of marriage by divorce or death 
generated participation primarily by those involved in the 
legal fi eld because, as it is well known, in most societies, 
marriage is regarded as a contract. Issues which arouse 
included: registration of marriage; the right of women to 
initiate divorce; religious and customary law and practic-
es; polygamy; marital support; child custody; distribution 

6. For members of the OAU/AU see http://www.diplomacy.edu/
africanchater/organ_memb.asp as of 9/4/09.

7. Supra n. 5.

8. The International Judge: An Introduction to the Men and Women Who 
Decide the World’s Cases, Brandeis University Press/ University 
Press of New England, 2007, at 6-7. Brandeis University houses 
the Brandeis Institute for International Judges which many 
international judges have attended, and the International Center 
for Ethics, Justice, and Public Life. http://www.brandeis.edu.
ethics/international___justice/biij.html. Dr. Terris is the director 
of the Center. Dr. Swigart is the director of programs for the 
Center and oversees the Institute. Professor Romano, Loyola 
Law School Los Angeles, is the founding father of the Project 
on International Courts and Tribunals (PICT). The Project has 
established a new website dedicated to international courts and 
tribunals operating solely in Africa. www.aict-ctia.org. 

9. See R.L. Gottsfi eld, The International Court of Justice (World Court): 
A 60th Birthday, New York International Chapter News, Vol. 11, 
No. 1 (Spring 2006) at 8. 

10. See R.L. Gottsfi eld, Human Rights Icon: The International Criminal 
Court, New York International Chapter News, Vol. 13, No. 1 
(Summer 2008) at 11.

11. The International Judge, supra n. 8 at 8.

12. PICT infra n. 20 at 1.

13. See “African Charter,” at http://www.achpr.org/english/_info/
charter_en.html. Sometimes called the “Banjul Charter,” this 
agreement was adopted in 1981, but did not enter into force until 
October 21, 1986. Article 30 et seq. of the Charter established the 
Commission. For the Commission see http://www.achpr.org/
english/_info/mandate_en.html. For Rules of Procedure for 
the Commission: http://www.achpr.org/english/_info/rules_
en.html or http://www.hrcr.org/docs/African_Commission/
afrcommrules2.html as of 9/8/09. Lawyers and rights activists 
have called on the Commission to move its headquarters out 
of The Gambia after President Yaya Jammeh threatened human 
rights defenders on national television and said he would kill 
anyone collaborating with them.

14. Rights and freedoms set forth at Articles 1-29 of Charter.

15. Lyons, supra n. 1.

16. Id. Protocol to the African Charter on Human and Peoples’ Rights 
on the Establishment of an African Court on Human and Peoples’ 
Rights http://www.achpr.org/english/_info/court_en.html 
or http://www.africancourtcoalition.org/content_fi les/fi les/
ACJHR_Protocol.pdf. 

17. Lyons, supra n. 1. The ACtHPR is not to be confused with the 
African Court of Justice, which was to address inter-state 
confl icts. The African Court of Justice has never entered into force 
but there is a draft process for merging the two courts. Id.

18. Id.

19. A list of judges and profi les can be found at http://www.pict.pcti.
org/courts/ACHPR_judg_bio.html. 

20. Article 3 of Protocol. See discussion Lyons, supra n. 1 and 
also the summary, as of 9/4/2009, provided by the Project on 
International Courts and Tribunals (PICT) at http://www.pict-
pcti.org/courts/ACHPR.html.

21. Article 7 of Protocol. 

22. See n. 8 supra for PICT and the summary at n. 20 supra.

23. Referred to as ACtHR in this article to avoid confusion with the 
African Commission on Human and Peoples’ Rights (“ACHPR”).
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foreign property from the application of local rules that 
often require a testator to leave a percentage of the testa-
tor’s property directly to children or a spouse, forbid 
transfers in trust, expose the heirs to unlimited liability to 
a decedent’s creditors claims and incur local succession 
and other taxes for which there is no adequate U.S. tax 
credit or offset. That number increases by at least another 
eight countries when the U.S. citizen acquires the foreign 
property through a U.S. LLC at the inception rather than 
acquiring the property individually and transferring the 
property later to a U.S. holding entity.

The article also underscores the importance of acquir-
ing foreign property through a U.S. holding entity in the 
fi rst instance by discussing the local income and gains 
tax consequences of transferring foreign property that 
was initially acquired in the name of a U.S. individual to 
a U.S. holding entity. Most countries in the world effec-
tively treat a U.S. LLC for tax purposes as a corporation 
rather than as a pass-through entity, with the consequence 
that the U.S. client could trigger income or gains taxes 
for which there would be no offsetting U.S. income or 
capital gains tax credit because the transfer would not 
be a taxable event for U.S. tax purposes. Acquiring the 
property through a U.S. LLC or other entity in the fi rst in-
stance would avoid this potential “mismatch” of U.S. and 
non-U.S. tax concepts. The article explores strategies for 
dealing with such “mismatches” in situations where the 
property has already been acquired immediately. It also 
explains the general tax consequences when a U.S. LLC is 
taxed on current income as a separate taxpayer in foreign 
jurisdictions but is disregarded for U.S. tax purposes.

The article discusses a number of supplemental strat-
egies to be used when holding foreign property through a 
U.S. LLC may not, in itself, be a complete protection from 
the application of foreign law rules that would compro-
mise a typical U.S. tax-effi cient estate plan. These strate-
gies include lifetime as well as post-death renunciations, 
inheritance agreements among U.S. clients and their heirs, 
and also conditional bequests and “in terrorem” clauses 
that would disadvantage or disinherit an heir who tries to 
pursue succession rights in a foreign country that contra-
vened a U.S. estate plan. The article concludes with ad-
vice as to how to proceed if the holding entity strategy for 
any reason cannot be implemented: “any acquisition of 
U.S. property and any execution of a non-U.S. will must 
always invite review of the U.S. will as well as revision 
and re-execution of the U.S. estate planning documents 
after the non-U.S. transactions are complete.”

The text of the full article may be found on the Thom-
son Reuters tax database, “Checkpoint,” on the publi-
cation page of the website of Phillips Nizer LLP or by 
e-mailing me at mgalligan@phillipsnizer.com. 

Michael W. Galligan (Chair)
Phillips Nizer LLP

New York, New York
mgalligan@phillipsnizer.com

of assets and the right of women to manage property and 
widowhood.  

Denise Scotto, Esq. with support from Jill Laurie 
Goodman, provided a written statement on this criti-
cal area of concern and delivered an oral intervention at 
the session. Some of the key points that were mentioned 
related to equality before the law; the legal process; legal 
aid; increasing the number of women in the legal and 
judicial professions, and conducting gender sensitivity 
training.

The CEDAW Committee working groups will con-
tinue to analyze the issues and expect to produce prelimi-
nary drafts of the proposed General Recommendations 
early 2010. 

Denise Scotto
International Federation of Women Lawyers &

International Federation of Women in Legal Careers
UN Representative

Former Social Affairs Offi cer UN Department of 
Economic & Social Affairs 

* * *

International Estate Planning for
U.S. Citizens

An extensive article of mine, “International Estate 
Planning for U.S. Citizens: An Integrated Approach,” 
has appeared in the October, 2009 issue of the U.S. estate 
planning periodical, Estate Planning, a publication of 
Thomson Reuters.

The article urges that an estate plan for a U.S. citizen 
with extensive foreign property holdings should aspire 
to have only one U.S. global Will or testamentary instru-
ment to govern the disposition of the client’s worldwide 
property rather than separate Wills for each foreign 
jurisdiction in which the client may own property. By 
organizing the non-U.S. property in a U.S. limited liabil-
ity company or similar entity, the U.S. citizen client can 
effectively convert non-U.S. property into U.S. property 
for estate planning purposes so that the U.S. global Will 
can govern the worldwide property without the need to 
have recourse to foreign probate and/or succession pro-
ceedings and without the need to apply foreign law rules 
regarding choice of law, inheritance, community prop-
erty, debtor-creditor rights, and succession taxes. This can 
be critical to the successful implementation of an interna-
tional estate plan because foreign property and tax rules 
often vary substantially from U.S. rules and therefore can 
upset and even destroy what would ordinarily be a U.S. 
tax-effi cient estate plan.

The article draws in part on an extensive survey of 
estate planning experts in 37 countries outside the United 
States. It concludes that, in 19 of the surveyed countries 
(with a few exceptions for real estate), the transfer of 
foreign property to a U.S. LLC should immunize the 
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law. Simply put, unlike civil law which is code driven, 
common law seeks to assure that, if two different groups 
of litigants go into court with the same facts, both groups 
will leave court with the same result—something that is 
not always assured in civil law. Although this is a simple 
concept, it is what makes the common law legal system 
we both share so vibrant. 

For well more than two centuries, New York has 
been a leading center of fi nance, commerce, and industry. 
For example, the New York Stock Exchange, one of the 
world’s leading stock exchanges, was founded in 1792, 
when 24 New York City stockbrokers and merchants 
signed the Buttonwood Agreement. In colonial days New 
York was also a major port, and the metropolitan New 
York area remains so today. While New York City is not 
the largest city in the world and probably never was, 
New York City was always a large city with an enormous 
concentration of highly skilled business and professional 
people who often had to rely on the legal system of New 
York to adjudicate the disputes and differences that inevi-
tably occur in all aspects of commercial life. Because of 
this, New York’s version of common law, aided by those 
of its sister States and the federal government of the Unit-
ed States of America, has remained at the forefront of legal 
thinking as it relates to business, fi nance, and commerce. 

As a consequence, New York law is highly evolved, 
well understood, and is widely practiced by a large 
number of lawyers who are generally perceived as being 
highly skilled and competent. Perhaps, most important, 
is that New York law is administered by courts that are 
generally perceived as dispensing justice according to the 
highest standards. Like India, New York is fi rmly commit-
ted to the Rule of Law. 

Thus, it is no surprise that New York law has achieved 
a certain prominence in important transactions, including 
international transactions. While there is no hard evi-
dence I know of to support these statements, it is widely 
understood that about ninety percent of the world’s most 
important transactions are conducted in the English lan-
guage and that ninety percent of those English language 
transactions are subject to New York law as the governing 
law, with English law governing most of the rest. Whether 
you accept these anecdotal fi gures or not, there can be no 
serious dispute that New York law governs a large per-
centage of the world’s business transactions. 

Because of the role New York law plays in interna-
tional fi nance, business, and commerce, it is understand-
able that New York attorneys have a strong interest and 
concern in seeing that New York law is not only properly 
understood around the world but is also practiced cor-

New York State Bar Association
International Section
India Chapter

First All India Conference
Oberoi Hotel, New Delhi, India—June 4-6, 2009

Opening Remarks of James P. Duffy, III
Former Chair, International Section 

As we begin our New Delhi Chapter’s fi rst confer-
ence, it is only fi tting to take a few minutes and refl ect 
on the great common heritage that New York and In-
dia share through their use of the common law which 
we both acquired from our respective past links with 
England. 

As you probably know, New York was one of the 
original thirteen States of the United States of America. 
However, before becoming part of the United States, New 
York was an English colony until 1776, when these thir-
teen English colonies declared their independence from 
England. 

Even though New York and its twelve sister States 
wanted to be free of certain oppressive aspects of English 
rule, and fought a long and hard war with England to do 
so, New York did not want to be free of many aspects of 
English culture, heritage, and tradition. Among the things 
New York wanted to retain was the English language and 
the English system of common law. While I am not as 
knowledgeable of the history of India, this may be similar 
to what happened in India, which also chose to maintain 
English as a working language and to keep English com-
mon law as the foundation of its legal system when India 
became independent from England. 

Thus, it is not surprising that lawyers from India 
and New York would seek to enrich their common legal 
heritage by working more closely together and by shar-
ing more fully their knowledge and understanding of the 
elements the common law legal system adapted from the 
English. As a New York lawyer, I am most pleased to be 
here this week to meet and discuss important issues with 
my colleagues from India. I very much want to learn from 
my Indian colleagues about their version of common 
law. I am also pleased to be able to have a few minutes to 
share with you some insights into New York’s version of 
common law. 

Obviously, India and New York have each put their 
own mark on the common law system they received from 
the English, but both systems still have their foundation 
in stare decisis, the primary guiding principle of common 

Chapter News
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Address of Michael W. Galligan
NYSBA International Section Chair

First Meeting of NYSBA International 
India Chapter
New Delhi, June 5, 2009 

Dear Distinguished Colleagues and Ladies and 
Gentlemen: 

If you take the time to access the website of the Inter-
national Section of the New York State Bar Association, 
“NYSBA International,” you will read that the Section “is 
dedicated to the promotion of the international practice of 
law in all phases of international life—whether commer-
cially or for the common good—and to the promotion of 
the rule of law throughout the world.” This morning, at 
the inception of this historic fi rst meeting of the
NYSBA International India Chapter, I would like to con-
sider and discuss with you the meaning of these major 
goals of our organization. 

I. Strengthening International Civil Society 
by Promoting the Rule of Private as Well as 
Public International Law

Many of us no doubt were fi rst drawn to an interest 
in international law by issues that are commonly said 
to involve “public international law,” such as building 
peaceful relations between states based on the funda-
mental principles embodied in the Charter of the United 
Nation—respect for the territorial integrity of nation 
states, non-aggression, respect and promotion of the civil, 
political, social and economic rights of every individual 
and cooperation among states in order to build the condi-
tions for human dignity and prosperity throughout the 
world. Now, in those parts of the world where states do 
not claim to occupy every part of economic and social 
life but support the fl ourishing of an autonomous civil 
society, there developed in the years after World War II an 
exponential increase in travel, communication, sharing of 
information, cross-border fi nancial investment, commer-
cial transactions and corporate affi liations among private 
persons, families and business entities, under many dif-
ferent circumstances and in a wide variety of forms, what 
I think can best be called “international civil society,” of 
which this meeting is a splendid refl ection and example.  
The scope of this mass of transnational activity became 
almost universal when the major countries built on the 
premises of state socialism and one party rule either 
adopted many of the tenets of “liberal democracy” or 
at least switched to an emphasis on market forces in the 
planning and development of their economies. 

rectly whenever it is chosen to govern a transaction. Put 
another way, the improper application of New York law 
tends to destroy its integrity and its utility as a reference 
legal system. Thus, if the parties to a transaction elect to 
have the transaction governed by New York law, they 
should also make sure that they get proper New York 
legal advice. If they do not, they may not achieve the ben-
efi ts they seek. Instead, they may experience some rather 
disastrous consequences as would usually be the case if 
any body of law were incorrectly applied to the question 
at hand. 

Also, it is important to know when New York law is 
the same as or different from another version of com-
mon law, because there may be times when New York 
law may not be the most appropriate law and some other 
law might serve better. There may also be times when a 
particular version of civil law is preferable to common 
law. As lawyers, we all know that there can be majority 
views and minority views on many important subjects. 
Sometimes, even within a majority or minority view, 
there are further differentiations. While these differences 
may seem subtle on occasion, the outcome can be most 
surprising if they are disregarded. Thus, it is important to 
know whether New York law is appropriate or not in any 
particular circumstances. 

We are very fortunate that we have a number of 
outstanding speakers at this conference who are well 
able to explore the nuances of both New York law and 
Indian law and help us understand the similarities and 
the differences of these two important bodies of law. 
More important, our panelists will help us appreciate 
the richness and depth of both New York law and Indian 
law. This will undoubtedly facilitate better understanding 
and cooperation between New York lawyers and Indian 
lawyers as India becomes increasingly more involved in 
the world economy. 

Thank you for your attention, and I hope you fi nd 
this to be an interesting and enjoyable conference at 
which you will meet many interesting people, many of 
whom will become your friends. 

James P. Duffy, III
Sullivan & Worcester LLP

New York, NY 
jduffy@sandw.com

www.sandw.com

* * *
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The Section has fi ve major organizational compo-
nents: (1) substantive law and regional law committees, 
(2) national chapters, (3) conference steering committees, 
(4) the Executive Committee, and (5) the Section’s web-
based membership communities. 

1. Law and Regional Committees. The Section has 
over thirty committees each devoted to a substantive 
area of private or public international law or to the legal 
issues of special relevance to a region of the world. Every 
member of the Section, whether living in New York or 
anywhere else in the world, can serve as a m ember of 
as many committees he pleases. Each Committee should 
generally has two co-chairs and a steering committee.

2. National Chapters. The Section endeavors to have 
a chapter in every county and in countries like India, to 
have co-chairs from every important city of that country. 
Membership in a chapter is intended primarily for Section 
members residing in that country, but there is nothing to 
prevent Section members residing in New York or other 
countries from joining one or more particular chapters. 

3. Program Committees. The organization of a major 
Conference—such as the four-day “Annual Seasonal” 
Conference that will take place in Singapore in the last 
week of October this year and our major continuing legal 
education conferences in New York—such as “Funda-
mentals of International Practice” and “International 
Practice Institutes”—require the leadership of a steering 
committee organized well in advance of the event. Mem-
bership in these committees draws from our worldwide 
membership.

4. Executive Committee. The Executive Committee 
is the steering committee for the entire Section. Its mem-
bers include all chairs of the substantive law and regional 
committees, the national chapters and the program com-
mittees as well as the Section offi cers.

5. The Web Communities. I cannot underestimate the 
importance of the web communities because these are the 
means, made possible by the revolution in international 
communications over the past couple of decades, by 
which every member of the Section can have a voice and 
be aware of all the opportunities the Section offers. The 
Section Listserve, while not organized at this time as an 
interactive site, is still the way in which the Section’s lead-
ership can “scan” the Section membership for volunteers, 
ideas and important news. For example, without the abil-
ity to reach out so quickly to our members on the Section 
Listserve for volunteers to join this meeting in India, we 
might never had suffi cient participants from outside India 
to enable this fi rst meeting of the India Chapter to go 
forward. Every Committee and Chapter can have its own 
Listserve, organized through NYSBA headquarters. In 
addition, there are also over 300 members who are part of 
an interactive web-based community through Linked-In. 

This proliferation of transnational contact and com-
merce has created the fi eld of what can rightly be called 
“private international law”—not just in the more restrict-
ed sense of confl icts or choice of law as that term is often 
used by our colleagues from continental Europe—but in 
a much more comprehensive and dynamic sense. This 
includes (1) seeing the various countries of the world 
as they develop their own law related to the increasing 
internationalization of all aspects of life as laboratories 
of legal invention and experimentation from which all of 
our respective countries can learn and benefi t (2) build-
ing a network of agreements between countries that seek 
to rationalize and harmonize the legal traditions of the 
state parties in areas of commercial and personal law 
so as to encourage and not inhibit transnational private 
activity, and (3) where desirable and convenient, to estab-
lish transnational structures that coordinate and regulate 
specifi c areas of international commerce—for example, in 
the areas of trade, environment and even immigration. In 
truth, as you can see, the old distinction between public 
international law and private international law is itself 
breaking down as the diplomatic resources of states are 
more and more dedicated to issues outside the province 
of public international law in the traditional sense and 
are dedicated to the promotion and facilitation of the 
activity of international civil society.

The International Section of the New York State Bar 
Association stands fi rmly rooted and has its reason for 
existence in the vitality and broad reach of international 
civil society. It is committed to the development and 
strengthening of an interrelated set of legal principles, 
structures and policies that support each level and 
type of international civil relationship, transaction and 
project—from the exalted world of complex interna-
tional fi nancings and corporate acquisitions to the lowly 
efforts of a crew member of an ocean cargo ship or a 
migrant worker to access a bank account in a port of call 
or temporary place of work, even to the more intimate 
sphere where lovers from different countries attempt to 
formalize their relationships in marriage or similar forms 
of personal union. This, of course, does not mean that 
NYSBA International has forgotten the still very critical 
issues that need to be addressed to strengthen of the rule 
of law at the level of the formal relations of states and 
to promote a worldwide system to protect international 
human rights—for these issues and needs still undergird 
the whole international system, including that of interna-
tional civil society.

II. The Structure and Strategic Objectives of 
NYSBA International

To see how NYSBA International in general—and 
the India Chapter in particular—can contribute to these 
objectives, let me explain a little about the structure and 
strategic activities of the Section. 
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volved, through its Committee on International Estates 
and Trusts, in efforts to secure support of U.S. ratifi ca-
tion of the Hague Convention on the Recognition of 
Trusts. Projects that are now under consideration include 
(1) study of the Model UNCITRAL Arbitration Statute 
as a model for a reform of the U.S. Federal Arbitration 
Act, (2) study of the advisability of a possible treaty 
concerning the protection of intellectual property assets 
in national bankruptcy proceedings, (3) study of legal 
instruments that simplify the procedures for executing 
against property serving as security for registered obliga-
tions in countries that do not necessarily have jurisdiction 
over the fi nancial obligation so being secured, (4) reform 
of New York and other state law provisions dealing with 
cross-border distributions of estate assets to heirs in civil 
law countries, and (5) procedures for the appointment of 
non-U.S. persons to be guardians of orphaned children in 
New York and other states.

4. Reform of Rules Affecting the Ability to Practice 
Law: International practice does not always fall neatly 
within national and state rules about the authorization 
to practice law, the limits of competence to render legal 
opinions and the ability to appear in courts outside the ju-
risdiction where a lawyer is normally admitted to practice 
law. NYSBA International is in the process of considering 
how best to institute a new version of a New York State 
Bar Association Committee on Cross-Border Practice that 
recently worked on these issues for several years. 

5. Promoting the Rule of Law. Despite well-conceded 
weaknesses and being the subject of criticism of from 
many quarters in the world, the United Nations, which 
is headquartered in New York City, represents the most 
comprehensive worldwide organization devoted to the 
promotion of peace and the welfare of peoples. The Unit-
ed Nations is the home of the International Law Com-
mission and UNCITRAL, which has been the sponsor 
of a number of important treaties that affect the private 
practice of international commercial and fi nancial law as 
well as the resolution of private legal disputes. NYSBA 
International is investigating the possibility of the New 
York State Bar Association attaining NGO status at the 
United Nations, the better to have a voice in and to better 
understand the newest developments that affect the rule 
of law domestically and internationally at the United Na-
tions and its member organizations. 

III. India’s Dedication to the Rule of Law
Dear colleagues, it is especially appropriate that we 

meet here in New Delhi, in India, to discuss the involve-
ment of our new India Chapter in the work of NYSBA 
International. In 1959, the International Commission of 
Jurists met here and issued the “Declaration of Delhi” on 
the rule of law. In that declaration, the Commission said 
that it reaffi rmed the principles that an “independent 
judiciary and legal profession are essential to the main-
tenance of the Rule of Law and to the proper administra-

We are also expecting momentarily the installation of a 
web-based membership directory that will enable Sec-
tion members to identify and communicate with fellow 
members in specifi c countries and cities and a web-based 
project using the new “Google Knolls” technology that 
will enable eventually all Section members to share with 
each other articles and studies that they have authored in 
all the areas of international practice and law with which 
the Section is concerned.1

Now let me turn to what I world call the strategic 
activities of the Section:

1. Education: While the core principles of the law we 
learned years and even decades ago have not changed, 
the application of these principles is open to new chal-
lenges every day to a plethora of issues that were not 
even thought of just a little while ago. Moreover, espe-
cially in international practice, no legal counsel can be an 
“island” in his or her area of specialty. Every Commit-
tee and Chapter is encouraged to organize events that 
will deepen the legal knowledge of our members and 
also broaden their international horizons and perspec-
tives. These programs can include lunchtime or breakfast 
events with a single speaker to more formal programs 
approximating a half day or even a one or two day con-
ference like this meeting of the India Chapter, possibly 
in association with other committees, chapters and even 
other bar associations. 

2. Networking: Members of NYSBA International 
want not only to learn about and understand interna-
tional practice but to help create the relationships and 
transactions that make much up international practice 
and also assist each other in the legal work that must be 
accomplished to make transnational relationships and 
transactions succeed. Committees and chapters can orga-
nize receptions and other social, events—in conjunction 
with educational events or not as they see best. The An-
nual Seasonal Conference is a also a splendid opportunity 
for this type of interaction. Perhaps, in the long run, our 
web-based communications portals will provide methods 
of interaction that we have not yet even thought of at this 
time. 

3. Development of Law: NYSBA International seeks 
to shape law and assist in the development of the inter-
national legal systems that make international practice 
possible. This includes reform and change in the law of 
(1) New York, the home jurisdiction of the Section, (2) the 
federal law of the United States, (3) the relevant federal 
and local law of its “chapter countries,” (4) the law of 
treaties affecting private international law as well as 
public law, including but not exclusively those developed 
through the Hague Conference on Private International 
Law, UNCITRAL and UNIDROIT. NYSBA International, 
for example, was infl uential in changes to the rules of 
New York law about the granting of judgments in foreign 
currency. NYSBA International has been actively in-
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of India—has perhaps not yet said the “last” word about 
the proper role of the judiciary in our own constitutional 
system.

Nonetheless our pride, which you may detect in cer-
tain comments you may hear during this meeting about 
the strengths and attributes of “New York law” or even 
“United States law” by no way means that we cannot 
benefi t, learn from and even be corrected by the insights 
and the contributions of the bar of India and the bars of 
the other many countries in which NYSBA International 
has chapters. In this respect, I hope you will allow me to 
apply to our experiment in attempting to build a truly 
international bar association with its roots in New York 
State the words a certain lawyer, fi rst admitted to the 
Inner Temple of London and later a legal practitioner in 
South Africa before returning to India, the country of his 
family’s origins, once said in regard to his own love of 
India:

My patriotism is not an exclusive thing. 
It is all-embracing and I should reject that 
patriotism which sought to mount upon 
the distress of the exploitation of other 
nationalities. The conception of my pa-
triotism is nothing if not always, in every 
case, without exception, consistent with 
the broadest good of humanity at large.

Of course, I refer to the words of none other than Mo-
handas G. Gandhi, the Mahatma, and with these words I 
am also happy to thank you for your attention this morn-
ing and for the extraordinary hospitality and generosity 
of the Indian lawyers and law fi rms who have made this 
extraordinary meeting possible.

Thank you, again!

Endnote
1. In all these efforts, we are also supported by the principal 

publications of our Section, the New York International Law Review, 
the International Law Practicum and the New York International 
Chapter News.

* * *

tion of justice.” The Commission also went on to declare 
that “the Rule of Law is a dynamic concept for the 
expansion and fulfi llment of which jurists are primarily 
responsible and which should be employed not only to 
safeguard and advance the civil and political rights of the 
individual in a free society, but also to establish social, 
economic, educational and cultural conditions under 
which the legitimate aspirations of men and women may 
be realized.”

No one can read the story of the meetings of the 
Constituent Assembly that met here in New Delhi and 
drafted the Constitution of India from 1946 to 1949 with-
out being convinced that dedication to the ideal of the 
rule of law runs very deep in the modern history of this 
country, even if the great pluralism of religions, ethnic 
groups, languages, political philosophies, historical and 
modern class and caste distinctions have posed major 
challenges to its implementation in the every day life of 
the nation. Your Constitution refl ects the priority of the 
rights of the individual over group or class or commu-
nity affi liations and a recognition of the key role of the 
judiciary in the development of the civic and political life 
of the nation. The increasingly important role assigned to 
private markets and international investment here also 
refl ects a growing integration of the peoples of India into 
what I have been calling international civil society.

This history and these developments makes us all 
the more eager to have the benefi t of your ideas, your 
insights, and your contributions to the development of 
fair and workable legal systems that facilitate the types of 
international communications and exchanges in all walks 
of life—commercial and non-commercial—that make up 
international civil society. We in New York are, of course, 
very proud of what we believe is the deep commitment 
and passion for the rule of law that lies behind the his-
tory of our state and our country, even as we are aware 
that we too have certainly not mastered all the challenges 
that the varieties of prejudice, discrimination and class 
distinctions that are part of our history—so much shorter 
than your history—have posed and even though our 
own U.S. Supreme Court—just like the Supreme Court 
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Resolution Section will have additional relevant 
programming on January 28.   I would like to see 
us set up a clearing house for information about 
case law and legislative developments in the 
countries where we have chapters.  Ideally, each 
Chapter will have a “reporter” on developments in 
its jurisdiction. 

3. Monitor of UN Legal Developments: Our Com-
mittee on the United Nations will play a leading 
role but, because of the many forums in which 
international rule-making activity is taking place, 
many other of our Committees should be involved 
as well. We are planning on a joint meeting of the 
leadership of our UN Committee, NYSBA leaders 
and Section offi cers, the leadership of the United 
Nations Association of New York and other inter-
ested parties, probably in early December, to move 
forward on this front.  We had had a generous 
offer from Denise Scott, co-chair of our Committee 
on International Women’s Rights, to assist with a 
possible application for NGO status. 

Please spread the word about these “three missions” 
to your colleagues and friends.  I hope these missions will 
inspire many of you to become more active in the Section 
and also to help you identify colleagues for whom the 
adoption of these missions would be an important reason 
to become members of NYSBA International. In pursuing 
these three missions, we welcome the participation and 
cooperation of other New York international bar associa-
tions, including, but not limited to, the international com-
mittees of the New York City Bar Association, the New 
York County Bar Association, the Federal Bar Council, 
AFLA, ASIL, the international sections of our sister U.S. 
state bar associations, IBA, UIA, and the bar associations 
of the many countries and jurisdictions in which we have 
chapters.

Here are descriptions of the three missions adopted 
by the Executive Committee: 

THREE LONG-TERM MISSIONS OF NYSBA 
INTERNATIONAL

1. “Custodian” of New York Law as an Interna-
tional Standard.  It is said that more international 
transactions are governed by New York law than 
the law of any other jurisdiction in the world.  
While New York can be proud of the reception that 
its law has received throughout the world, this fact 
carries a corresponding responsibility to work to 
make New York law as strong, fl exible and use-
ful as possible for purposes of structuring cross-
border business and personal transactions. The 

Section News
Mission Statement
Please fi nd reprinted below the e-mail that our Section Chair, 
Michael Galligan, sent out to our membership outlining the 
long-term missions for the Section, which were adopted by the 
Executive Committee in September of 2009.

Dear Members of NYSBA International Section, 

This may be my most important message of the year 
to you! 

The purpose of this e-mail is to share with you the 
news that our Executive Committee, at its meeting on 
September 15 last, adopted for the Section the following 
“long-term missions”: 

1. Custodian of New York Law as an International 
Standard. 

2. Guardian of the New York Convention on the 
Enforcement and Recognition of Arbitral Awards 
and the international arbitration process. 

3. Monitor of International Law Development in the 
United Nations System. 

Below is the description of each mission that was ad-
opted by the EC. Please keep in mind that these missions 
by no means exclude many others present and future 
but we hope these particular missions will help to defi ne 
some of the areas of activity and focus that defi ne the dis-
tinctive identity of the International Section of the New 
York State Bar Association and its unique contributions to 
the international legal community and for all those who, 
for whatever reason, are concerned about the rule of law 
throughout the world.

Here are some of the fi rst steps we envisage to begin 
to implement these missions: 

1. Custodian of New York Law: The EC, at the Sep-
tember 15 meeting also approved the formation 
of a new Committee of International Contract and 
Commercial Law.  We will soon be sending out an 
invitation for leaders and members and organiz-
ing a fi rst meeting to take place in November or 
early December, once the Singapore Conference 
is concluded. While many of our Committees 
can contribute to this mission, we expect the new 
Committee to have a special focus related to this 
mission. 

2. Guardian of the New York Convention: Our Com-
mittee on International Arbitration will have a 
very special role with regard to this mission. The 
January 27, 2010 Annual Meeting Program will be 
devoted to this topic and NYSBA’s new Dispute 
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Singapore
Please fi nd reprinted below the e-mail that our Section Chair, 
Michael Galligan, sent out to our membership following his 
return from the Singapore meeting. In addition, as enclosed in 
his e-mail, we are also providing you both his, and Minister for 
Law, K. Shanmugam’s opening addresses.

Dear Section Members:

I have just returned from our Annual Seasonal Meet-
ing in Singapore. The meeting was, by all accounts, an 
outstanding success.

1. The Meeting was, I believe, our most success-
ful conference from a regional perspective in the 
twenty-plus year history of these Meetings—with 
the possible exception of our Latin American 
Meetings. Countries from Southeast Asia and the 
Pacifi c region represented among the speakers and 
participants included representatives of China, 
India, Australia, Indonesia, Malaysia, Vietnam, 
Japan, Thailand, Taiwan, Philippines, in addition 
to Singapore. The “lion’s share” of credit for this 
tremendous representation goes to Program Co-
Chair Eduardo Ramos-Gomez who worked untir-
ingly over the past two years to identify chapter 
chairs for many of the Asian jurisdictions in which 
we had never had chapters before. We also owe 
a tremendous debt of gratitude to Program Co-
Chair Glenn Fox for the work he accomplished in 
supervising and coordinating the organizations of 
over 30 programs that were featured at the meet-
ing. I want to thank not only Eduardo, Meng Meng 
Wong and Glenn for their leadership of this Con-
ference but for all those members who organized 
the wide array of panels and plenary sessions that 
made the meeting such a substantial and educa-
tional occasion. I must also thank the leadership 
of Singapore Management University and the 
National University of Singapore for their tremen-
dous tangible, intellectual and cultural support for 
the Conference, as well as the tremendous support 
and hard work of our NYSBA staff in Albany. 

2. The Supreme Court of Singapore and the Singa-
pore Ministry of Law provided substantial logisti-
cal and personal support for the Conference, for 
which we are very mindful and grateful. Never 
before, I believe, have we had such an extensive 
participation of offi cials at the highest level of gov-
ernment in our meetings as we had in Singapore—
and on such a signifi cant and even controversial 
topic—the interpretation and application of the 
rule of law. The Chief Justice of the Supreme Court 
of Singapore, Chan Sek Keong, as our Keynote 
Speaker on October 27, addressed us in some de-

process here should be reciprocal and not com-
petitive. There is after all no copyright on New 
York law; other jurisdictions can incorporate New 
York legal concepts or provisions that they deem 
meritorious. At the same time, New York must 
learn about and be willing to adopt meritorious 
provisions of laws that other jurisdictions have 
adopted or recommended.

2. “Guardian” of the New York Convention on 
the Enforcement and Recognition of Arbitral 
Awards and the international arbitral process. 
The United Nations Convention on the Enforce-
ment and Recognition of Arbitral Awards was 
negotiated, drafted and signed in New York City 
and hence it is better known as the “New York 
Convention.” The New York Convention is the 
key to what has made international arbitration 
such a force in private and even public interna-
tional law because, with it, has come substantial 
assurance about the enforceability of arbitral 
awards through national courts even where the 
courts have not rendered the awards whose en-
forcement is sought. With the help of our chapters 
throughout the world, we should be able to main-
tain up to date information about the implemen-
tation of the New York Convention globally. We 
should also take a lead in discussions and propos-
als about updating the Federal arbitration act, 
other national arbitration statutes, and the arbitral 
process itself.

3. “Monitor” of International Law Development 
at the United Nations. The United Nations is 
headquartered in New York as well as is the Sec-
retariat of the International Law Commission.  It 
is important that the international bar be knowl-
edgeable about and involved in the process of law 
formation and treaty development that occurs 
through the United Nations and its agencies, such 
as UNCITRAL and UNIDROIT.  For this purpose 
the Section should take the lead in assuring that 
NYSBA, or at least the International Section, has 
NGO status at the United Nations (as the ABA 
and the NYCBA already have) and, once achieved, 
plays an active role in the UN discussions and 
debates on matters of importance to NYSBA Inter-
national members and their varied practices and 
civic concerns.

Approved by the NYSBA International Executive 
Committee

September 15, 2009

* * *
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related to the October 28 Rule of Law Panel. At the Open-
ing Ceremony, representatives of the NYSBA and SMU 
also signed a Memorandum of Understanding regard-
ing future collaboration between the SMU Law School 
and NYSBA International. We hope this Agreement will 
help ensure a lasting connection and partnership of our 
Section with our colleagues in Singapore. The National 
University of Singapore has just initiated a Center for 
International Law and we hope we can explore avenues 
of cooperation there as well.

Thank you to all those who traveled to Singapore for 
this extraordinary event! Now that those of you who did 
not travel to Singapore know how much you missed….
Steve Krane (Chair-Elect), David Russell and Richard 
Gelski (Australian Chapter Co-Chairs), Andrew Otis 
(Secretary and Sydney Program Co-Chair) and I all look 
forward to seeing all of you at the 2010 Annual Seasonal 
Meeting in Sydney!

Michael

Michael W. Galligan, Esq.
PHILLIPS NIZER LLP

New York, New York 
mgalligan@phillipsnizer.com

* * *

ADDRESS OF MICHAEL W. GALLIGAN
CHAIR, NYSBA INTERNATIONAL SECTION

AT THE OPENING SESSION OF THE

ANNUAL SEASONAL MEETING
IN SINGAPORE ON OCTOBER 26, 2009

Honorable the Chief Justice Chan Sek Keong, Minister 
K. Shanmugam, President Hunter, President Getnick, 
President Krishnamani, Dean Furmston, Distinguished 
Members of the Bar of Singapore and of the State 
of New York, Distinguished Guests, Ladies and 
Gentlemen:

Two states aside the greatest waterways of the world; 

Two cities boasting the fi nest harbors in the world; 

Two centers of entrepreneurial energy admired the 
world over; 

Two giants of global fi nance, banking and commerce;

Two jurisdictions that trace their legal systems to the 
fundamental maxims and procedures of the common law;

Two peoples whose forbears each came from lands 
thousand of miles away, driven by famine, economic 
dislocation and political disjunction…

tail on Singapore’s approach to the rule of law. He 
was preceded by Singapore’s Minister of Law and 
Second House Minister, K. Shanmugam, who fi rst 
addressed the Meeting at the Opening Ceremony 
on October 26. Minister Shanmugam addressed 
us again at the Rule of Law Plenary on October 
28 and then responded to questions and took part 
in the discussion on Singapore’s approach to rule 
of law issues immediately following his address. 
We were also addressed by Foreign Affairs Per-
manent Secretary B. Kausikan, Ambassador-at-
Large Tommy Koh and Attorney General Woon 
Cheong Ming Walter. This outstanding participa-
tion of government leaders was surely a sign of 
the respect the leadership of Singapore has for 
Program Co-Chair Meng Meng Wong and for 
Eduardo Ramos-Gomez, as well as an indication 
of the importance they attached to our Meeting. I 
should note that Ambassador Koh challenged us 
to ensure that the United States properly fulfi lls its 
role as the leader in the effort to establish the rule 
of international law on a global basis and to show 
by its actions that it considers itself bound by the 
principles of international law—this is something 
to which our Section should always be attentive.

3. Great social events, at our Annual Meetings, are 
important occasions for establishing new ties, both 
personal and professional, between the members 
of the Section and leading attorneys of our host 
country. The highlight of the social events at the 
2009 Meeting was the gala dinner at the National 
University of Singapore (Lee Kuan Yew School 
of Public Policy). The gala commenced with a 
performance of a ballet that expressed the ide-
als of hope and peace. It ended with a musical 
meditation played by the orchestra assembled for 
the ballet and the dinner. Other events included 
cocktail/dinner events at Singapore Management 
University (“SMU”) on October 26 and the Max-
well Chambers Arbitration Center on October 28 
and, last but not least, an “al fresco” dinner on the 
evening of October 27 at which we were treated to 
a performance by students at SMU of a traditional 
dragon dance. Eduardo Ramos-Gomez’s expert 
hand and creativity could be seen in all of these 
events. I want to thank not only Eduardo, Meng 
Meng and Glenn for their incomparable leader-
ship of this Conference but for all those members 
who organized the wide array of panels and 
plenary sessions that made the meeting such a 
substantial and educational occasion. 

I enclose here for your interest the texts of the Open-
ing Addresses of Minister Shanmugam and myself on 
Monday evening, October 26. We will be posting on the 
NYSBA International Section website additional materials 
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staff for hosting the sessions 
that we will enjoy tomorrow 
morning at the Courthouse 
of the Supreme Court. And 
let me thank you, Minister 
Shanmugam and your staff 
at the Ministry of Law for the 
making possible the hospital-
ity of Maxwell Chambers In-
ternational Arbitration Center 
for the events on Wednesday 
afternoon and evening and 
your personal participation 
in the Plenary Session on the 
Meaning and Advancement of 
the Rule of Law.  

Let me say at the outset 
that we view this Meeting

• not just as an educational  
 conference—although
 we hope learning and 

insight will abound throughout our sessions;

• not just a networking opportunity, although we 
hope many constructive and profi table connections 
will begin here;

• not just an opportunity to see and observe lands 
and peoples far from our respective homes, al-
though we hope the signal beauty of Singapore 
and the warmth and humanity of our delegations 
will be enjoyed by all; but an opportunity to build 
long-lasting relationships of dialogue, cooperation 
and constructive engagement between the lawyers, 
scholars, legislators and leaders of our two jurisdic-
tions.

To that end, we have all been delighted that the 
highest court of New York State, our Court of Appeals, 
has given its sanction to the eligibility of graduates of 
the Joint Masters of Law program of the National Uni-
versity of Singapore and New York University to stand 
for admission to the bar of the State of New York, subject 
to reasonable conditions proposed by the Universities to 
meet certain concerns of the Court of Appeals. 

Let me also express my great satisfaction that this 
opening ceremony of our Meeting will conclude with the 
signing of a Memorandum of Understanding between 
the New York State Bar Association, through its Interna-
tional Section, and the Singapore Management University, 
through its Law School, in which the two parties en-
deavor to work together to support their mutual purposes 
and efforts through communication, cooperation and 
scholarship.

Ladies and Gentlemen, 
these two jurisdictions, 
New York and Singapore, 
located at opposite ends 
of the earth, almost at the 
antipodes of the globe, now 
come together in this Lion 
City, in the persons of the 
leaders of their professions, 
academies and courts of 
law, for this extraordinary 
Meeting, planned for and 
anticipated for almost three 
years, now fi nally realized 
notwithstanding last year’s 
global economic shock and 
major political change in the 
United States and elsewhere. 

It is my great privilege 
and pleasure, as the Chair of 
the International Section of 
the New York State Bar Association, to welcome the lead-
ers, members, colleagues and friends of our Section to 
Singapore, pointing out with special mention the Charge 
d’Affaires of the United States of America in Singapore, 
Daniel Shields; the President of the New York State Bar 
Association, Mr. Michael Getnick; and the Chairs of the 
Steering Committees for this Conference, Ambassador 
Eduardo Ramos-Gomez [Duane Morris] and Mr. Meng 
Meng Wong [Wong Partnership] of Singapore and Mr. 
Glenn Fox [Alston & Bird] of New York City. 

It is equally my great privilege and pleasure to wel-
come the leaders, members, colleagues and friends of the 
Singapore bar to this convocation of attorneys and law 
counselors from the State—and, yes, that also means the 
City—of New York. It is a very special honor to acknowl-
edge the presence and participation of the Honorable 
Chief Justice of Singapore, Mr. Chan Sek Keong; Minister 
of Law of the Republic of Singapore, Mr. K. Shanmugam; 
Ambassador-at-Large and former Chair of the historic 
United Nations Convention on the Law of the Sea, Tom-
my Koh; and the many other distinguished representa-
tives of the government, the courts, and the professional 
legal societies of Singapore. It is my special honor to ac-
knowledge the presence tonight of the leadership of the 
Singapore Management University, including the Uni-
versity President, Howard Hunter, and the Dean of the 
School of Law, Michael Furmston, and to thank them and 
all their colleagues for their hospitality this evening in 
hosting this Opening Ceremony and Cocktail Reception, 
for the extraordinary support they have given to devel-
oping the content of our Program by helping us identify 
speakers and panelists, and for so many other gestures of 
assistance and support. Let me also take this opportunity 
to thank the Honorable Chief Justice of Singapore and his 

Sitting (l-r): Prof. Michael Furmston, Dean, SMU School of 
Law; Prof. Howard Hunter, President, SMU; Mr. Michael 
Getnick, NYSBA President; and Mr. Michael Galligan, NYSBA 
International Section Chair.
Standing (l-r): Practice Assistant Professor Rathna Nathan, 
Associate Dean, SMU School of Law; Mr. Eduardo Ramos-
Gomez, Managing Partner, Duane Morris Singapore LLP; Mr. 
K. Shanmugam, Minister for Law and Second Minister for 
Home Affairs; and The Honourable the Chief Justice Chan 
Sek Keong, Supreme Court of Singapore.
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a system of over thirty committees dedicated to almost 
every area of law practice in its cross-border or transna-
tional aspect as well as regional committees and commit-
tees dedicated to international public law, international 
organizations and human rights—and, second, a network 
of chapters in over fi fty jurisdictions throughout the 
world. As we discussed at the First All-India Meeting of 
our India Chapter in New Delhi last June, NYSBA Inter-
national stands fi rmly rooted—and even has its reason 
for existence—in the vitality and broad reach of what I 
call “international civil society,” while at the same time 
being fi rmly committed to the strengthening of the rule 
of law between states (as well as within states) and to the 
support of a worldwide system to protect international 
human rights. 

Dear Colleagues from New York: 

I was fi rst privileged to visit Singapore over thirty 
years ago. My purpose was to visit a gentleman who was 
a scholar, a linguist and a priest—Carlo von Melckebeke, 
appointed the Catholic Church’s representative to the 
Chinese Diaspora—he hailed from Belgium but in a life-
time of service in China up to and even for awhile after 
the 1949 Revolution he came to deeply interiorize in his 
soul and even in his appearance the culture of China and 
the sense of spiritual, familial, and cultural solidarity for 
which the cultures of the Confucian tradition are so well 
known. After my visit, I wrote of how, during a fi fteen 
minute taxi ride on the way to Nassim Road, I passed by 
“a sweeping alternation of gardens, parks, high rise apart-
ment complexes and rows of small store-front shops.”

I remember walking downtown from Nassim Road 
along Orchard Street to the downtown area. Orchard 
Road was not as full of people or as built up then but I 
was impressed by the sense that everyone seemed to be 
able to have basic housing, basic life needs, and basic 
safety. If it could even be said at that time that Singapore 
was a part of what we used to call the Third World, this 
was no ordinary Third World City!

I was also particularly impressed by the commitment 
to maintaining religious harmony and concord, promoted 
among other means by the observance of public holidays 
on the more important religious festivals of each of Singa-
pore’s main religious traditions.

Today, ladies and gentlemen, there are fewer small 
store-front shops and many more impressive skyscrapers 
in Singapore than thirty years ago. Everyone knows about 
the reputation Singapore has gained as a thriving modern 
port, a world-class manufacturing center and as a fi nan-
cial and commercial hub not just for Southeast Asia but 
for the world itself. It continuously receives the highest 
levels of praise for its success in fi ghting corruption, in 
maintaining one of the best educated and highly trained 
workforces in the world, in consistently and thoughtfully 
applying objective legal norms in matters of commerce, 

As you know, the theme of our Meeting is: ”New 
York and New Asia: A Partnership for the 21st Century.” 
Let this Meeting indeed be the beginning of a partnership 
for the 21st Century between the legal communities of 
New York and the New Asia that is Singapore! 

Dear Colleagues from Singapore:

I would like to share with you a few facts about the 
New York State Bar Association and its International 
Section. The Association is the organization of lawyers 
admitted to the bar in the State of New York and lawyers 
throughout the world admitted to the bars of jurisdic-
tions outside New York who want to have a relationship 
with the legal communities and institutions of New York. 
We have over 75,000 members, of whom approximately 
71,600 live in the United States and approximately 3,500 
live outside the United States.

Membership is not compelled by any rule of court. 
Although for over a century and a quarter, we have borne 
the proud name of our state, we are not an organ of any 
government authority nor are we supervised by any state 
agency. As stated in the Brief History and Purpose of our 
Association that you can fi nd on the Association’s web-
site [www.nysba.org], 

The Association’s objectives, originally 
stated in its constitution adopted in 1877, 
are the same today. They are to cultivate 
the science of jurisprudence, promote re-
form in the law, facilitate the administra-
tion of justice, and elevate the standards 
of integrity, honor, professional skill and 
courtesy in the legal profession. As a 
link between the state and the individual 
lawyer, as a force for constructive change 
and as a chief exponent of the rights 
and liberties of the public, the New York 
State Bar Association stands proud and 
capable, ready to serve. 

I am sure that President Getnick will be telling you 
more about the work of the Association as a whole dur-
ing his remarks at the Singapore Supreme Court tomor-
row morning. 

The International Section of the New York State Bar 
Association has almost 2,200 members, with a majority 
of our members residing in the United States but a very 
substantial portion of the members living outside the 
United States as members also. As stated on our web-
page [www.nysbaintl.org], “The International Section of 
the New York State Bar Association is dedicated to the 
international practice of law on all planes of international 
life—whether commercially or for the public good—and 
the support of the rule of law throughout the world.” 

The International Section (“NYSBA International”) 
accomplishes these goals through two main axes: First, 
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I do not mean to suggest tonight that the whole 
system of what we refer to as international human rights 
can be deduced from these formulations. But everything 
about government, the social order, even international 
relations themselves comes down, in the fi nal analysis, to 
how human beings relate to other human beings. There-
fore, I do mean to say that any radical relativism in the 
discussion of global norms is very hard to sustain in the 
light of this constant theme of human reciprocity that 
runs across the broad spectrum of Western and Eastern 
traditions. 

Second, I believe our various religious/philosophi-
cal traditions all recognize that the most basic values of 
empathy, fellow-feeling, compassion and charity do not 
simply happen in the abstract but are strongest when fi rst 
experienced and sustained in the relationships of parent 
to child, brother to sister, the young to the old and the 
old to the young, spouse to spouse, beloved to beloved. 
“Filial piety and fraternal duty—surely they are the roots 
of humaneness,” we read in the Analects. In words attrib-
uted to Martin Luther, “The family is the school of love.” 
However the institutions that may embody or celebrate 
these relationships may be developed or formulated, 
the experience in the West and East does not in the end 
greatly differ in this respect. 

Third, the modern concern with global human rights, 
the rule of law and a strong role for the individual in the 
life of the state and the world community is grounded 
in an event of the last century whose dark shadow none 
of us can totally escape—the calamity we know as the 
Second World War. Singapore directly experienced the 
ravages of occupation and oppression during the War 
that New York fortunately never did and whose magni-
tude can hardly be imagined. Estimates of the numbers of 
young men from Singapore who were summarily execut-
ed in the wake of the Dalforce defense and other acts of 
resistance, according to the Minister Mentor, range from 
50,000 to 100,000: keep in mind that the whole population 
at the time was under one million.

The Minister Mentor himself describes how he nar-
rowly escaped being one of those interned and killed.

The Universal Declaration of Human Rights—in ad-
dition to the establishment of the United Nations itself—
represents one of the legal monuments that the generation 
that survived the War established—not just to expiate 
the dead but to establish principles that could serve as a 
deterrent from a recurrence of global war and holocaust. 
It may be true that Western voices were more prominent 
than Eastern voices in the formulation of the Universal 
Declaration. But that, I submit, does not gainsay the valid-
ity of what the authors of the Universal Declaration were 
trying to achieve. The ideologies that supported and in-
spired the states that launched the aggression that started 

business, and fi nance, and for maintaining a strong sense 
of personal security, prosperity and comfort among its 
citizens. During this Conference we will have an oppor-
tunity to see at fi rst hand the institutions Singapore has 
built to enlarge and enhance its role as a legal as well as 
economic center, including the modern chambers of its 
Supreme Court and the state-of-the-art facilities in its 
newly established Center for International Arbitration. 
Most of all we shall have the opportunity during our 
sessions to engage the leaders of Singapore’s legal profes-
sion in debate, dialogue and friendship. 

And now to everyone:

There is more to Singapore than all these factors and 
achievements, which are perhaps familiar to many of us. 
Singapore came to its independence and its fast-paced 
maturity in an area of the world and against a back-
ground of culture that is Asian rather than European, 
primarily Confucian rather than Judeo-Christian, and 
during a period of resurgent nationalism, revolution, and 
Cold War politics and competition. You can read a rivet-
ing account of that story in the memoir of Singapore’s 
founding Prime Minister, Lee Kuan Yew, The Singapore 
Story. 

Singapore is sometimes associated with the idea that 
“Asian” or “Confucian” values differ from “Western” 
values and that therefore it is diffi cult to speak of uni-
versal norms or criteria for the relationships between 
citizens and their governments, the role of the individual 
in the formation of governments and the allocation of 
power and duties among the institutions of government. 
There is sometimes a feeling that the United States or 
Europe is too quick to want to impose on non-Western 
countries the “liberal” political values that arose in the 
aftermath of the American and French Revolutions. 

To that point, I want to simply make three brief 
comments: 

First, almost all the major religious/philosophical/
cultural traditions have articulated a basic principle 
about human relationships that puts inter-personal 
reciprocity at the core of the moral system: For example, 
from the Western traditions, Hillel’s formulation from 
the Talmud, “Do not do to another what is hateful to 
you—all the rest is commentary;” and Jesus’ formulation 
as reported in the Gospel of Luke, “Do unto others what 
you want them to do to you.” From the East, we have, 
among others, the formulation of Confucius as reported 
in the Analects, “Never impose on other what you 
would not impose on yourself” and the formulation of 
the epic Mahabharata, “Never do to another that which 
you would consider injurious to yourself: this in brief is 
the rule of dharma.” There is attributed to the Prophet 
Mohamed a saying from one of his last sermons that is in 
the same vein.
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Speech by Minister for Law
K. Shanmugam at the Opening 
Cocktail Reception of the Seasonal 
Meeting of the NYSBA International 
Section
26 October 2009 Posted in Speech

The Honourable Chief Justice Chan Sek Keong,

The Honourable Justice Chao Hick Tin, Judge of 
Appeal,

Mr. Michael Getnick, President, New York State Bar 
Association,

Mr. Michael Galligan, President of the International 
Section of the New York State Bar Association,

Professor Howard Hunter, President, SMU,

Mr. Michael Hwang, President, Law Society of 
Singapore

Professor Michael Furmston, Dean of the SMU School 
of Law

Distinguished Guests

Ladies and Gentlemen

Good evening.

I. Introduction
The theme of your conference is “New York and New 

Asia. A Partnership for the 21st Century.” Singapore is a 
good place to be in, thinking about such a partnership. 
It will give you a gentle introduction to the intricacies of 
Asia. And we are part of the new, vibrant Asia, freed from 
the taboos, the superstitions and unworkable political and 
economic ideologies of the past

In that context, I will speak to you about:

(1) Singapore;

(2) our relationship with the U.S., and

(3) what we, small as we are, could mean to you, as 
you seek to forge a partnership with Asia.

II. Singapore / US

A. Singapore

First, Singapore: If you look at the world map, Singa-
pore’s position is striking; it is at the nodal point between 
the two great Asian giants, India and China. We are at 
the strategic point, in one of the most strategic water-
ways of the world. Much of the trade between the West, 
the Middle East, Africa on the one hand and the East 
Asian giants, China, Korea and Japan, passes through the 
Straits of Malacca—including a quarter of the world’s oil 
shipments.

the war often appealed to values not only of nation and 
class but, however cynically, very effectively at least for a 
time, to values of community, solidarity and family.

There were not enough individuals who could or 
would say “no.”

The political institutions at the time in the coun-
tries that succumbed to totalitarian rule were not strong 
enough to provide a mechanism to defl ect the rush 
towards collectivism and absolutism.

I submit that the Declaration sanctions freedom of the 
press, freedom of assembly, freedom of association, and 
the right to participate in government primarily to sup-
port and encourage the assumption by individual citizens 
of a responsibility for their governments, for the good of 
their societies, for the promotion of peace and justice, to 
work for change when change is needed. For the work of 
our New York State Bar Association and its International 
Section—especially for the work we do educating the 
public as well as lawyers about the law, constructively 
criticizing government at the state and also federal levels, 
proposing and lobbying for reform of the law—the free-
doms I just mentioned are indispensable.

Ladies and Gentlemen, We hope that our Associa-
tion and its International Section can be a model as to 
how these rights can be exercised honorably, responsibly, 
constructively—in a way that is fully consistent with the 
aspirations of Asian as well as Western peoples. We hope 
we can help, in some small way, to develop what the 
Minister Mentor himself has described as “that culture of 
accommodation and tolerance which makes a minority 
accept the majority’s right to have its way until the next 
election, and wait patiently and peacefully for its turn to 
become the government by persuading more voters to 
support its views” (From Third World to First, p. 549). We 
hope that there shall come a time when these rights are 
better understood and more fully integrated into legal 
culture throughout the world. We hope that, in good 
time, in part through interchange and dialogue at events 
like this Meeting, the contrasts between “Asian” and 
“Western” or even “Confucian” and “liberal,” at least in 
the area of civil law and constitutional law, will be more 
and more a matter of degree or emphasis rather than a 
matter of essential distinction or substantial difference. 

* * *

[At the conclusion of his Address, Mr. Galligan introduced 
Minister Shanmugam to give his Welcome Address, 
highlighting the Minister’s career before his entrance into 
government as a litigation partner at the Singapore law fi rm 
of Allen & Gledhill and the support of his Ministry for the 
Meeting.] 
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Singaporeans. I will touch 
briefl y on these aspects.

(i) Economic Linkages

There are thousands 
of Americans with their 
families, working and living 
in Singapore. Several ma-
jor American institutions, 
including several leading 
Financial Institutions have 
signifi cant presence in Singa-
pore. Singapore and the U.S. 
have a Free Trade Agreement, 
which came into force in 
2004.

Twenty out of 97 foreign 
law fi rms present in Singapore are American. Two Ameri-
can law fi rms have recently been given Licences that 
allow them to practise Singapore law.

American companies have very large investments in 
Singapore. In the last two years, two American companies 
alone committed about U.S. $8 billion in two projects, in 
addition to various other American investments.

Despite our small size, Singapore is the U.S.’ 15th 
largest trading partner, and in 2008, our total trade vol-
umes amounted to over U.S. $60b.

(ii) Strategic Linkage

Let me now touch on the strategic ties. Singapore 
believes that the U.S. has an important role to play in this 
region. We see a sustained U.S. presence as an important 
stabilising infl uence in the Asia-Pacifi c region.

Our sentiments have been backed by our concrete 
actions. America used to have a large base in Subic Bay 
in the Philippines. That Base was closed in 1992 because 
America and the Philippines could not agree on what 
the U.S. would pay the Philippines. Some sectors of the 
Filipino society were also against the Base.

The U.S. faced the prospect of being turfed out of this 
region. That would have been a serious setback to Ameri-
ca’s strategic interests, and also not good for the region.

So we stepped in. We are not big enough to offer a 
Base. But we allowed U.S. ships and aircraft to use Singa-
pore’s facilities.

The offer was based on a clear-minded analysis of our 
national interests. It was not infl uenced by emotion or 
rhetoric.

The signing of an Agreement between the two Gov-
ernments in 2005 marked a new milestone in U.S.-Singa-
pore relations. We formalised our long standing and wide 
ranging bilateral defence and security cooperation.

We are also at the eco-
nomic heart of South East 
Asia, a region of 580 million 
people, who are hardwork-
ing and talented. It is a 
region rich in resources, and 
bursting with energy. The 
potential is enormous, and 
is now being realised—the 
region has been largely freed 
from the shackles of unwork-
able political and economic 
ideologies, which had kept 
it back.

We in Singapore believe 
that we are well placed to 
ride on this wave of regional 
economic progress. For 50 years, we have consciously 
gone about implementing rational economic and social 
policies, at a time when such policies were not fashion-
able—like openness to foreign investment, clear laws 
protecting such investment and recognising that wealth 
is better created through open competition rather than 
closed protectionism. We have thus become a leading 
fi nancial, manufacturing, trading and services centre in 
the region.

Our open policy towards talent and capital, sound 
fi nancial system, strong adherence to Rule of Law, ease 
of communications, excellent infrastructure, all make this 
place attractive to both businesses as well as High Net 
Worth Individuals.

B. Relationship with the U.S.

Let me now touch on our relationship with the U.S. 
The relationship the U.S. has had, and continues to have 
with many countries in Asia, is multifaceted. And parts 
of that relationship have been befuddled by the parties 
not understanding each other.

Americans are very direct, and speak a language 
which is fact based and logical. Sometimes, that language 
has not taken account of local nuances, and the tides of 
nationalism and anti-colonialism. Sometimes it mistook 
nationalism for something more sinister and anti-Ameri-
can. Asians in some countries, on the other hand, viewed 
Americans as little more than neo-colonialists, replacing 
the British, the French and the Dutch.

In contrast to this, Singapore has had a quite excel-
lent relationship with the U.S. The relationship has been 
largely free of misunderstandings. I say largely. I will 
touch on a couple of aspects which have been mildly 
contentious, later.

Our excellent relationship has resulted in many deep 
ties, including strong economic and strategic ties. It is 
also worth noting the impact of American soft power on 
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dollar economy that will grow at between 6 to 8 percent, 
with the potential to grow even faster. They also have an 
almost inexhaustible supply of top quality human capi-
tal. Important centres in both countries (including both 
capitals and the major fi nancial centres of Mumbai, Hong 
Kong and Shanghai) are within 6 hours of fl ight from 
Singapore. Indonesia, whose capital is 1½ hours away, 
has had several years of relative stability and growth and 
seems set to continue on that path. It is expected to grow 
by 4 percent in 2009 and is projecting 5 percent growth 
in 2010. It has over 4 billion barrels of proven oil reserves 
and 98 trillion cubic feet of proven gas reserves, making it 
the tenth largest holder of such reserves in the world and 
the largest in the Asia Pacifi c Region.

According to one study, Asia Pacifi c wealth is expect-
ed to hit U.S. $13.5 trillion, and Asia’s share of global GDP 
is expected to hit 30 percent by 2018.

Yesterday, there were declarations from the ASEAN 
Summit. Leaders from China, Japan, Korea, Australia, 
New Zealand and India also attended the Summit.

A number of Free Trade models have received en-
dorsement. By 1 January 2010 (i.e., in two months), tariffs 
on more than 87 percent of intra-ASEAN imports are 
slated to be removed, on a dual track basis, with some 
countries moving faster than others.

The leaders also accepted a report on the feasibility of 
a proposed East Asia Free Trade Area, comprising the 10 
ASEAN countries as well as China, Japan and Korea.

A separate report on a Comprehensive Economic 
Partnership between those 13 countries and India, Austra-
lia and NZ is also being studied.

The 16 countries will have a market of 3.1 billion 
people and a current GDP of U.S. $19 trillion, one-third of 
the global GDP.

There are also plans to enhance road and rail con-
nectivity between China and this region. A high level 
task force has been set up to develop a master plan and 
infrastructure development fund.

These are plans. But they are plans to which the top 
leaders have committed themselves publicly. There will 
be many hurdles along the way in seeking to implement 
these plans. But it is undeniable that this region under-
stands the need for free trade, better infrastructure and is 
moving in the right direction.

There is much that American companies and fi rms 
can do to take part in this region’s growing development 
and prosperity.

Singapore is a natural place for Americans to consid-
er, to locate, and take part in this progress. Why? Because 
we are a stable democracy with the following attributes:

Thus today, we stand as a trusted and reliable friend 
of the U.S. In terms of recent international security opera-
tions, we have made contributions to Afghanistan and 
the Gulf of Aden, where we work closely with the U.S. 
and other coalition partners. Given our size, our contribu-
tion can only be modest. We also regularly hold bilateral 
military exercises with the U.S. and multilateral exercises 
with the U.S. and other regional armed forces.

As I say this I will also emphasise that a small city 
state like Singapore must, in its own interests, have deep 
and strong linkages with as many countries as possible. 
Thus in addition to the U.S., we also have excellent deep 
and strong, relationships with various other countries, 
big and small, including our near neighbours as well as 
the Asian giants, China and India.

(iii) Soft Power

Next let me touch on American soft power in Singa-
pore. Singaporeans of my generation and younger have 
been brought up on American TV and culture. It is the 
country we know most about.

Our universities have close linkages to the top 
universities in the U.S., including partnerships and col-
laborations with the Duke University, MIT and Wharton 
(amongst others). Chicago University’s Booth School is 
here as well.

Singapore has a practice of selecting the most promis-
ing High School students and sending them overseas on 
education scholarships. Between 2000 and 2007, about 
2,000 students were sent abroad on scholarships. Ninety 
percent of them went to the UK or the U.S. Increasingly 
the trend is to favour American universities. When they 
come back they take on top roles in the Public Sector. In 
addition to those who go on public scholarships, many 
others go independently to further their education in the 
U.S.

An illustration would be our Cabinet. Ten out of our 
21 Ministers have had some education in the U.S., in top 
schools. This would also be refl ective of the upper ech-
elons of our Civil Service—the decision makers.

This education, in our formative years, has made 
many of us admirers of many aspects of American 
society.

III. The Economic Potential of Partnership
Now let me touch on the economic potential of these 

linkages.

Over the foreseeable future, the opportunities in this 
region are going to multiply. The economic rise of China 
and India is inexorable. Much has been said about them. 
I don’t need to repeat the details. It is enough to say that 
China is a 4.4 trillion dollar economy that will grow at 
between 8 to 10 percent per annum. India is a 1.2 trillion 
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life here is excellent. Mercer’s 2009 Report ranks us top 
in the world for City Infrastructure and 26th overall. The 
Mori Report, based on a comprehensive survey, places us 
5th in the world, after NY, London, Paris and Tokyo. The 
survey is based on the economy, R&D, cultural interac-
tion, liveability, ecology, natural environment and accessi-
bility. Singapore is a great place to bring up a family, with 
excellent schools, parks and recreation. And you get great 
access to nature within one to two hours of fl ight.

Our Internet connectivity is high. Household Broad-
band penetration is at 115 percent. Singapore ranks 
among the top three connected cities in the world.

IV. Some of the Differences in Perceptions 
About Singapore

Let me, in this context, touch on a couple of points 
made about human rights by Mr. Galligan and how we 
feature in a separate ideology—the Asian value system 
of human rights. If you look at Singapore in 1959 when 
we became a (self-governing) state and in 1965 when we 
were kicked out of the Federation and became indepen-
dent, you will see a city that was poor, in the third-world, 
with no natural resources, surrounded by Malaysia in the 
north, which had just kicked us out, and Indonesia in the 
south. What can you do to survive as a city, many people 
warned us.

9/11 is a tragedy but it was never an existential threat 
for the U.S. For us, when World War II ended, the com-
munists declared war on us. That involved thousands of 
highly trained armed young men and women who were 
ideologically motivated, fi nanced by communist coun-
tries. As many of you would recall, in the 1950s and 60s, 
there was a time when people thought that a large part of 
the world could be swept through with Communism. We 
were at the frontlines. And the British had to deal with 
that. They put in the predecessor to the Internal Security 
Act. We inherited it and added to it. There was paranoia, 
as you can understand, because of the existential threats. 
The communist threat, the threat of being kicked out of 
the Federation and the fact that our unemployment was 
high. A large part of our economy was dependent on the 
British bases here. You can imagine the economic chal-
lenges. We needed to move the population from a third-
world mindset, with most of the population being people 
who came here as immigrants with no idea of national-
ism, and bringing them forward into the 20th century and 
developing economically while ensuring security and sta-
bility. Those were huge challenges. I invite the audience 
to think about this point. Name a country that became 
independent in the 1950s, post-colonial, post-Second 
World War, name me one country that has done better, 
better than Singapore, despite the challenges.

And when you talk about human rights, if you take 
stability for granted, if you take education, healthcare for 
granted, if you take economic progress for granted, as the 

A. Government

(1) We have a rational Government that is fundamen-
tally pro-market. No expropriations, no unfair tax-
ation, no U-Turn on policies. On the World Bank 
Governance Index, we get 100 for Government 
Effectiveness and 99.5 for Regulatory Quality. We 
are also ranked as the 3rd least corrupt country in 
the world. Government policies are formulated 
for the long term and clearly articulated. The Gov-
ernment is not held hostage to interest groups. 
The Government moves quickly, decisively and 
effi ciently.

(2) In 2007, FDI (stock) in Singapore amounted to U.S. 
$331 billion, including over U.S. $36 billion from 
the U.S. Our FDI infl ows in 2007 and 2008 were 
U.S. $35 billion and U.S. $21 billion respectively. 
We are an open economy. IMD ranked Singapore 
as the 3rd most competitive economy in the world 
in 2009.

(3) Our GDP per capita at PPP is U.S. $51,500. Total 
GDP is U.S. $182 billion.

(4) Our estimated stock of private wealth is about 700 
billion USD.

(5) That excludes Government Reserves. The Govern-
ment generally runs budget surpluses.

B. Legal Framework

(6) Our legal framework is ranked among the top in 
the world by both the WEF and IMD.

You can get a case heard in the High Court within 
eight to 10 months, if the lawyers move quickly. Ap-
peals are disposed off within another fi ve to six months. 
Our Court system is recognised as effective, fair and one 
which men of commerce can trust.

We have also taken steps to make Singapore a lead-
ing international arbitration centre. In 2008, ICC ranked 
Singapore as one of top fi ve locations in the world for ar-
bitration. The Singapore International Arbitration Centre 
(SIAC) is gaining wide acceptance internationally. This 
March, an international blue-ribbon Board (with nine 
members from seven different countries including two 
Americans) was appointed to helm the SIAC. The SIAC 
deals with many cases. Any lawyer from anywhere in the 
world can appear in the arbitration hearing in Singapore, 
and the parties are free to appoint whom they choose as 
Arbitrators. The judicial philosophy is to not intervene in 
arbitration.

C. Livable City

We also have low taxes. The top bracket for personal 
income tax is 20 percent and for corporate income tax 
only 18 percent. These rates are amongst the lowest in the 
world. Many tax incentives are also available. Quality of 
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than personal property. Public discourse does not have to 
descend into the gutter.

If untrue statements are made that a person is cor-
rupt or that he lied, or that he tried to help my family or 
friends, there will be a suit. Let the accuser prove it. But if 
it is said that someone is stupid or that policies make no 
sense and the policies are attacked vigorously, then you 
can’t sue. There is public prerogative to comment on poli-
cies. In response it will be sensible to defend the policies 
and ignore the attacks on intellect.

Over the years this has resulted in the Government 
and Ministers having several tussles with newspapers—
the Wall Street Journal, Far Eastern Economic Review and 
so on. The press is not used to this anywhere else in the 
world. And of course it will be no surprise—they don’t 
like it one bit. So every lawsuit is met with the same 
reaction—we are out to silence the press. That feeling has 
been pervasive and has, in my view, coloured the general 
reporting on Singapore. When I was in private practice, 
I have dealt with some libel cases. I have looked at some 
of the articles, which were the subject of a lawsuit: it 
would have been perfectly possible to have been deeply 
critical of government policies (often the central thrust of 
the articles) without the addition of totally unnecessary 
remarks on some form of corruption.

How objective is the criticism of Singapore in rela-
tion to press freedom? I took some trouble to go through 
with you how we rank on various economic, governance 
and quality of life indices. Is it possible to have a modern, 
successful, open economy if the people are not empow-
ered and educated? I will share with you something that 
struck me as quite absurd and divorced from reality: there 
is an organization called Reporters Without Borders. It 
comes out with a ranking of countries on press freedom. 
In 2008 they ranked us 144 out of 173 countries, some-
where below Ethiopia, Sudan, Kazahkstan, Venezuela, 
Guinea, Haiti, and so on.

Today’s International Herald Tribune had a story on 
Guinea. The headlines were “Ousting Guinea’s brutal 
junta.” The fi rst paragraph read as follows:

One month ago over 150 people were gunned 
down by soldiers in the West Africa country 
of Guinea. Women were raped on the streets, 
and opposition leaders were locked up. This 
was the response of a brutal military junta to 
a group of brave citizens who dared to hold a 
peaceful pro-democracy rally.

We are apparently below Guinea on press freedom.

This year, we have behaved better—so we moved 
up to Rank 133. Below Kenya (which saw riots follow-
ing a disputed election), and Congo (which continues to 
struggle with the aftermath of an armed confl ict that has 

U.S. had taken all these for granted in the 20th century 
because all the bases for development had been set.

If you take your own security for granted, then you 
start thinking forward about the fi ner aspects of human 
rights. But fi rst you must secure the base and make sure 
that the country is safe to move along. That was the part 
that most countries were involved in, in the third world, 
post-Second World War, and unfortunately, most of them 
did not succeed well in that.

Our success is that we took the institutions that 
the British gave us and we built upon them. We have a 
judiciary that is stronger today and more respected. It 
is a truly great institution that is ranked highly interna-
tionally. If you look at the institutions, whether it is civil 
service or the judiciary, or any other in Singapore, all 
these are free of corruption and they are effi cient. None of 
this happens by an accident. None of this can take place 
with an absent Rule of Law. None of this can take place 
by controlling people’s minds. We have 115 percent con-
nectivity and you walk out there and you can get 5,500 
international journals, it’s hard to talk about controlling 
people’s minds. But that is the perception that you might 
get of Singapore if you have only read certain American 
newspapers, without having been here.

I know some of you had a long fl ight, many of you, 
and I had meant to skip this part. But I am going to talk 
to you a little bit about our approach to the press.

If you read about Singapore in some American 
newspapers, you may not get the picture of prosperous 
modern city state, with strong adherence to the Rule of 
Law. Instead if you didn’t know Singapore and only read 
these journals, you may believe that we are a repres-
sive state that controls the people’s thoughts (as if that is 
possible in a modern, successful, wired and internation-
ally connected city like Singapore), and that we unfairly 
target the press.

Our approach on press reporting is simple: The press 
can criticise us, our policies. We do not seek to proscribe 
that. But we demand the right of response, to be pub-
lished in the journal that published the original article. 
We do not accept that they can decide whether to publish 
our response. That irks the press no end. If the press cross 
the line from attacking our policies and make allegations 
of fact against someone—that that person is corrupt or if 
they make some other personal factual attack is made—
then there will be a libel suit—and the factual accusation 
must be proven. If allegation is proven, the Plaintiff will 
lose the case and pay legal costs. Otherwise the accuser 
pays damages and legal costs.

Likewise in the political arena. We have no problems 
with tough debate, criticism of policies. But we believe 
that such debate should avoid untrue and scurrilous 
personal attacks. Personal reputation is no less valuable 
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institutional features 
have supported the city 
state’s very high level of 
economic resiliency and 
have enrolled it to with-
stand the global econom-
ic crisis, not withstand-
ing its large degree of 
economic openness…
The rating refl ects appro-
priate policy responses 
to the global economic 
crisis, and which—
alongside a strong 
fi nancial position—are 
allowing the country to 
weather the downturn 

with relative ease. The government’s counter-
cyclical policies are being implemented with 
relatively less stress on its underlying credit 
fundamentals than many other triple A rated 
countries. The countercyclical policies and evolv-
ing medium term economic strategies should 
position Singapore to effectively exploit regional 
and global growth opportunities.…
The risk of sudden, adverse shifts in regional or 
domestic political stability is low, and the bank-
ing system is reasonably positioned to cope with 
prolonged global fi nancial volatility or weakness 
in domestic demand.…
Singaporean authorities are striving to fortify 
the economy’s medium term competitiveness 
within the context of ensuring social inclusive-
ness, maintaining a high degree of institutional 
effectiveness and credibility.…
Meanwhile, Singapore’s corporate and banking 
sectors are well managed, have avoided deep dis-
tress, and pose low contingent fi scal risks. The 
Singaporean Government’s large net external 
creditor position and its relatively low suscep-
tibility to fi nancial, economic or political shocks 
underpin its very high “fi nancial robustness.…

When Asia grows rapidly, as we have no doubt it will, 
it is going to need services: Legal, Accounting, Financial, 
Lifestyle and many other services. We are placed well to 
be one of the leading cities to provide these services, in 
addition to our developing strengths in R&D and high-
value manufacturing.

We hope you will take part in the immense wealth 
that is going to be created in this region and partner us in 
the Asian growth story.

Let me end by congratulating SMU Law School on 
the signing of the MOU with the NYSBA and in the deep-
ening of their ties.

Thank you.

claimed more than 5m lives), 
Venezuela, and so on. But 
we are ranked above North 
Korea and Eritrea.

If you look at a differ-
ent ranking, the Freedom 
House rankings for 2009, 
we are ranked below Haiti, 
Colombia, Kenya, Moldova, 
Guinea, Pakistan and so on. 
We are 151 out of 195. We are 
ranked together with Iraq.

These are all countries 
which are trying to progress. 
My point is not that we are 
in any way inherently supe-
rior to them—the question is whether a truly objective 
assessment will give us such a ranking. Our approach 
has therefore to been to ignore the criticisms which make 
no sense—and we continue to do better. The people of 
Singapore also know better. Sixty-fi ve percent voted for 
the Government at the last General Elections. And the 
investors who put in billions every year know better as 
well. They do not have to come here. We do not have any 
natural resources. Our main selling point is that there 
will be good value added when they invest here, their 
investments will be protected, and that we are a stable 
democracy.

These issues are fundamental to the relationship 
between the two countries. The relationship is based on 
more solid footing.

Conclusion
Try and experience Singapore yourself. Talk to our 

lawyers. Talk to our professionals. You are likely to go 
away convinced that:

(1) on the whole we do many things right, even 
though you may not agree with everything we do; 
and

(2) if you are thinking of doing business with Asia, 
this is a place to seriously consider.

Let me end by saying this. Last Friday 23 October, 
Moody’s continued with its triple A sovereign rating for 
Singapore. I think what it said about Singapore is worth 
refl ecting on:

Singapore’s ratings are based on our assessment 
of its very high economic resilience and robust 
government fi nances,…
Its economic resilience is derived from its high 
per-capita income, strong human capital base, 
fl exible labor and product markets, and highly 
effective policy, regulatory and market institu-
tions and mechanisms. These structural and 
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on International Corporate Compliance, was a key orga-
nizer of the program. Ms. Basri became involved with the 
cause of Iraqi women’s rights when she traveled to Iraq 
to provide advice on anti-corruption measures. IWRC Co-
Chair Shannon McNulty gave opening remarks, pointing 
out the grave threats faced by Iraqi women and empha-
sizing the importance of protecting women’s rights in the 
process of building a fair and democratic Iraqi state.  

This past spring IWRC organized a reception in con-
nection with a number of women visiting New York for 
the 53rd Session of the United Nations Conference on the 
Status of Women. The reception provided an opportunity 
for New York lawyers to meet women’s rights advocates 
from around the world and to learn about the work these 
advocates are doing in their home countries. The event 
was hosted by the law fi rm of Curtis, Mallet-Prevost, Colt 
& Mosle. IWRC hopes to make the reception an annual 
event.

IWRC is currently in the process of organizing an 
event that will recognize the 30th Anniversary of the 
United Nations Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW). The 
program will assess the progress that has been made 
under CEDAW over the past 30 years, the obstacles that 
stand in the way of further progress, and the work that is 
currently under way to effect the goals of the Convention.

Given the pervasive and egregious nature of women’s 
rights violations, the task before IWRC is nothing less 
than daunting. Therefore, anyone interested in this issue 
is strongly encouraged to join the Committee. To join, 
please contact either Shannon McNulty (shannonmcnul-
ty@hotmail.com ) or Denise Scotto (dscotto@gmail.com).

* * *

International Section Establishes a 
Chapter in Ottawa, Canada

The International Section recently established a new 
chapter in Ottawa, the capital city of Canada.  With more 
than 1.1 million residents, Ottawa is Canada’s fourth 
largest metropolitan area.  As the nation’s capital, one 
of Ottawa’s primary employers is the Canadian federal 
government.  However, Ottawa also has a vibrant hi-tech 
industry and is often referred to as “Silicon Valley North.” 
Ottawa has a highly educated population, where over 
half the population has at least a university degree, and 
it has the highest per capita concentration of engineers, 
scientists, and residents with Ph.D.s in Canada.

International Women’s Rights 
Committee Raises Awareness of Abuse 
of Women’s Human Rights

The gender-based violence and discrimination faced 
by women around the world is perhaps the greatest legal 
and moral challenge of our time. Violations of women’s 
basic human rights are often fl agrant and unapologetic, 
resulting from laws that explicitly discriminate against 
women, as well as a failure to enforce laws that would 
otherwise protect them. To give just a few examples:

• In Saudi Arabia, the pervasive violation of women’s 
basic rights has been described as a form of “gen-
der apartheid.” The Saudi government enforces 
sex segregation in the workplace, prohibits women 
from driving, and requires a woman to obtain the 
permission of a male “guardian” to work, study, 
travel, or visit her doctor.

• In India, a woman is burned to death in a “bride 
burning” every two hours either to punish her for 
an unsatisfactory dowry or so that her husband can 
remarry. 

• In Afghanistan, girls walking to school have had 
acid thrown in their faces to disfi gure them as a 
punishment for seeking an education. Such acid at-
tacks have become a common weapon in the region 
against women and girls who attempt to assert 
their independence.

As lawyers, we often take pride in our role in protect-
ing individual rights. Today, that role requires that we 
take action to prevent the rampant human rights viola-
tions that are being perpetrated against women and girls. 
Last year, the International Women’s Rights Committee 
(IWRC) was created to ensure not only that the legal 
community is aware of the widespread abuse of women’s 
rights, but also that it has a means to take steps to support 
and protect those rights. 

On October 25, 2009, IWRC co-sponsored a “Confer-
ence on Women’s Rights and Leadership in Iraq” held in 
New York City. The conference examined post-war threats 
to women’s safety and independence in Iraq, the impor-
tant role of women in the newly formed government, and 
the integration of international human rights standards 
into Iraqi law. Speakers included the Iraqi Permanent 
Representative to the United Nations, a spokesperson 
from the U.S. Department of Defense, as well as a number 
experts from the private and non-profi t sectors. Carole 
Basri, a member of IWRC and Co-Chair of the Committee 

Committee News
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Member News
Protection of Journalists in Situations of 
Armed Confl ict—Enhancing Legal Protection 
under International Law

Dr. Hong Tang is a practicing attorney focusing on 
international law and policy, and a member of the New 
York State Bar’s International Chapter. Dr. Tang recently 
obtained his Scientiae Juridicae Doctor (SJD) degree, and is 
planning to publish his SJD doctoral dissertation entitled 
Protection of Journalists in Situations of Armed Confl ict—
Enhancing Legal Protection under International Law.

Dr. Tang would like to thank Mr. Hansjoerg Strohm-
eyer, Mr. Manuel Bessler, Mr. Simon Bagshaw, Ms. Chris-
tina Bennett, Mr. Stephen O’Malley, Ms. Lilian Sangale, 
Ms. Shalni Tamdji and many others at the United Nations 
Offi ce for the Coordination of Humanitarian Affairs.

Table of Contents: Chapter I. Legal Status and Spe-
cial Circumstance of Journalists in Armed Confl ict under 
International Law; Chapter II. International Rule of Law 
and Current Rules on the Protection of Journalists in 
Armed Confl ict; Chapter III. Proposing a Future Conven-
tion on the Protection of Journalists in Areas of Armed 
Confl ict; Chapter IV. U.N.’s Legal Role & Function and 
its Peacekeeping-Mandate Obligations on the Protection 
of Civilians and Journalists in Armed Confl ict; Chapter 
V. The Culture of Protection and the Common Ground & 
Mutual Understanding on the Protection of Civilians and 
Journalists.

Dr. Hong Tang
New York City

tang@lawyer.com

Ottawa is also a popular tourist destination.  It is 
located in the scenic Ottawa Valley and boasts famous 
landmarks such as Parliament Hill and the Rideau Canal, 
as well as a wealth of national museums, memorials, 
heritage structures, and interesting architecture.  Directly 
across the Ottawa River stands Gatineau, Quebec, which 
is well known for its parks, rolling hills, skiing, and other 
Memoutdoor recreational activities.

Ottawa is less than an hour’s drive from New York 
State, and given that it is the nation’s capital and one of 
Canada’s largest cities, Ottawa is an ideal location to es-
tablish a Chapter of the New York State Bar Association 
International Section.  A large proportion of businesses in 
the Ottawa area have connections to New York State, and 
therefore there is a great deal of interest among members 
of the bar in the Ottawa area in meeting lawyers in New 
York and learning about New York practice.

With that in mind, as Chair of the Ottawa Chapter, 
my objective is to help bring members of the local bar 
together with Section members for networking opportu-
nities and to exchange information about their practices.  
In addition, we are in the initial planning stages of a 
major conference on cross-border legal issues to be held 
here in Ottawa in the spring of next year.  Any Section 
members who have an interest in coming to Ottawa to 
establish contacts with local lawyers should feel free to 
contact me directly to discuss potential opportunities in 
greater detail.

Stephen J. Maddex, J.D., LL.B.
Lang Michener

Ottawa, Ontario
smaddex@langmichener.ca

Request for Contributions

www.nysba.org/IntlChapterNews

Contributions to the New York International Chapter 
News are welcomed and greatly appreciated. 
Please let us know about your recent publications, 
speeches, future events, fi rm news, country news, 
and member news.

Dunniela Kaufman, Esq.
Fraser Milner Casgrain LLP
1 First Canadian Place
100 King Street, W.
Toronto, ON M5X 1B2 CANADA
dunniela.kaufman@fmc-law.com
Contributions should be submitted in electronic document format 
(pdfs are NOT acceptable).
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New International Section Members
Amr Abbas Mohamed
   Adel Abbas Aly Hussein
Farid Ahmed
Adam Antreassian
Simon Harald Baier
Joseph M. Barisic
Randal John Clifton
   Barker
James Barney
David A. Baron
Scott D. Bates
Magnolia Indira Bautista
Aras Berenjforoush
Adler Charles Bernard
Dilli Raj Bhatta
Cristina Bianchi
Ivanna Bilych
Christopher H. Bloch
Paul Michael Blyschalr
David A. Boag
Angela Geraldine 
Bongiorno
Christopher Joseph
   Borgen
Richard Jon Bortnick
Christa Marie Bosch
Pascal A. Bourgeois
Joseph Andrew Boyle
Alix Mai Marie
   Bretonniere
Kevin David Browning
Boris Brownstein
Mary Katherine Burke
Mathias Cabour
Diana Cachaya
John R. Calcagni
Michael S. Caldwell
John F. Calkin
Gordon Nyman Cameron
William Kirk Levi
   Cammack
Maria Luisa Canovas
Nichelle Samara Carr
Aurora Cassirer
Chehrazade Chemcham
Jie Chen
Tassadit Cherifi 
Sungho Cho
Dharmendra Narain 
Choudhary
H. Taufi q Choudhury
Bernice Jill Chow
Kin Wah Chow
Jose A. Cobena
Peter Cockhill
Sharon M. Collins
Darragh Conway
Cassandra A. Copenhaver
Sara N. Cross
Angela Cynn Lee
Pascal A. Dadoun
La-Keshia Dandy
Mathias Dantin

Gerald De Santis
Monica Lynn Debiak
Sonia Merzon Delman
Benjamin P. Deutsch
Vatsala Subramanian 
Dhananjay
Delyan Mitkov Dimitrov
Stephen Richard Donnelly
Kirsten D. Downer
Christopher M.J. Drake
Damion Ricardo Dunn
Carine Marie Dupeyron
Neena Dutta
Anna L. Edwards
Asha V. Edwards
Nieves Julisa Edwards
Marwa Elbially
Stacy-ann Janice Elvy
Rosa Maria Ertze
Michael Erzingher
Kevin Stanley Evans
Fernando A. Eyzaguirre
   Salas
Mahmoud Imad Fadlallah
Thomas D. Fedele
Danielle L. Fein
John N. Fellas
Nicole Lee Fidler
Leon Fine
John R. Fiore
Kevin Thomas Fitzpatrick
Alexander A. Forostenko
John B. Fowles
Erica J.P. Franzetti
Yael Fuchs
Maria Fernanda Gandarez
Patricia L. Gannon
Jane Garrido
Joe Garvey
Thomas Gearon
Christi Gelo
Valeria A. Gheorghiu
Apoltolos Giannakoulias
Colleen Patricia Gilg
Chloe Marie Gilgan
Brian Patrick Gillespie
Maria Pamela Ginocchio
Francesco M. Graziani
Bret Lawrence Grebe
Betsy Grobovsky
H. Douglas Guevara
Christine Nicole Guida
Rebekeh Susan Gulash
Karen L. Hagberg
Bryan Hall
Joseph Hamel
Philip Henri Hanssens
Lael Hassinger
Jennifer K. Hawkins
Marc D. Hess
Hal M. Hirsch
Mary E. Holmes
Jiri Hornik

Gisela Huerta
Katherine C. Hughes
Anna Huilaja
Katherine J. Hwang
Rodolfo Aunario Ilano
Gulya Isentaeva
Deidre Jackson
Inna Jackson
Albert L. Jacobs
Li Jing
Camille Danae Johnson
Robert Bruce Johnson
Jan J. Joosten
Jordan Charles Kahn
Sherman W. Kahn
Carmel Kappus
Parisa Karaahmet
Timothy J. Kautz
Caroline P. Keefe
James John Kelleher
Caryn B. Keppler-Citrin
Kevin M. Kerwin
Roli Monica D. Khare
Abd El Karim Khoukhi
John G. Kissane
Theodore M. Kneller
Cleo Sher Ying Koh
Ioanna Koukouli
Anna Maria Kowalczyk
Matthew Krichbaum
Yaraslau Kryvoi
Julia Ilona Kudlacz
Carolyn Shigeko Kutten
Bernice K. Leber
Grace Lee
Li-Pu Lee
Michael Lehmann
Shamai Leibowitz
Carolyn Snyder Lemmon
Yeng Kit Leong
Kim David Lexner
Shih Ching Li
Peter B. Lijoi
Qiao Liu
Andrea Lo
Scott Logan
Martin Lythgoe
Obiamaka P. Madubuko
Sigal Pearl Mandelker
Harjaap Singh Mann
Jana Williamson Mansour
Peter N. Mantas
Jennifer Ellen Marcovitz
Gahmk Markarian
Carolyn M. Martello
   Spaulding
Nestor Camilo Martinez
Stephanie Martinier
John Francis Olivarius
   McAllister
R. Barry McComic
Shaleeya Bernice
   McFadden

Richard A. McGuirk
Kimberly A. McHargue
Sutton Adell Meagher
Vinita Bahri Mehra
Jin Meng
Sana Hussain Merchant
Jacob A. Metric
Mark A. Meyer
Sarah Lynn Montgomery
Marissa Brin Moran
Christopher Morren
Hanna Morrill
Philana Mugyenyi
Valbona Myteberi
Eugenia Naletova
Natalia Vladimirovna 
Nikiforova
Andrea Novosedlikova
Andrew L. Odell
Tian Olson
Jennifer Oosterbaan
Jose L. Orengo
Masato Oshikubo
Frank Joseph Paldino
Jiali Pan
Juliana Louise Pape
Berengere Marie Parmly
Elisabetta Pedersini
Sarah Jean Pelud
Brandon Michael Perlberg
Dacia Persico
Michelle Anne Petrotta
Greg Pilarowski
Luis Alfredo Pinilla
   Plazas
Sharon Press
Gary Allen Pryke
Charlotte Brooke Purcell
Andrew C. Quale
Timothy A. Ralls
Johanna Eadie Reeves
Mark David Reeves
Dan M. Rice
Ernest Richards
Caroline V. Rider
Eva Marie Robinson
Daniel Rodriguez-Bravo
Harry Rubin
Merrill Neil Rubin
June L. Rudderham
Roberta E. Ruddy
Michele Sabatini
Patricia Saiz-Gonzalez
Gabriel Jose Salinas 
Martinez
Genna Saltzman
Nchunu Justice Sama
Marjorie Mary Santelli
Caspar Schmelzer
Richard E. Schneyer
Andrew Joshua Sebastian
   Scott
Michael David Segal

Marina Vladimirovna
   Semenova
Amy Senier
Tai-Young Seo
Neda Shahghasemi
Sepehr Mirshams 
Shahshahani
Sherli Shamtoub
Kitty Shen
Jessica Silver
Adeline Simenon
Amanda M. Simpson
Hansdeep Singh
Stanislav Skarbo
John Lucian Smith
Sergio A. Solera
Corina Song
Matthew C. Soper
Alexander F. Spilberg
Susanna Victoria Stern
Petra Stewart
Dana Walter Stringer
Mea Sucato
Kensuke Sudo
Dong-Hee Suh
Julia Sverdloff
Irina Svetlichnaya
Frederick Howard L. Sy
Lihua Tan
Arman Tastanbekov
Carl Hampus Thofte
Melinda Elizabeth 
Todgham
Paresh Trivedi
Varsha Trottman
Jeanine Vanessa Turell
Anita Farah Valliani
Andrew K. Van 
Benschoten
Oliver Van Sluizer
Nadezhda Simeonova 
Varbanova
Seema Verma
Morana Vucinic
Stephan A. Walder
Freddi Weintraub
Mary Blake Weld
Richard Joseph Wells
Serena Joyce White
Jodi-Kay Williams
Lisa Terese Willis
Nancy E. Wood
Irina Yakhnis
Ryoichi Yamazaki
Jin Young Yu
Gonzalo Salinas Zeballos
Steve T. Zelson
Chang Zhang
Henry Zhang
Kewei Zhang
Xi Zhang
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A. Thomas Levin
Meyer, Suozzi, English & Klein P.C.
990 Stewart Avenue - Suite 300
P.O. Box 9194
Garden City, NY 11530-9194
atlevin@nysbar.com

VICE-CHAIR/LIAISON W/ OTHER 
INTERNATIONAL BAR ASSOC.
Steven C. Krane
Proskauer Rose LLP
1585 Broadway
New York, NY 10036-8299
skrane@proskauer.com

VICE-CHAIRS/MEMBERSHIP
Allen E. Kaye
Offi ce of Allen E. Kaye, PC
111 Broadway, Suite 1304
New York, NY 10016
akaye@kayevisalaw.com

Joyce M. Hansen
Federal Reserve Bank of New York
33 Liberty Street
Legal Group, 7th Floor
New York, NY 10045
joyce.hansen@ny.frb.org

DELEGATES TO THE HOUSE
OF DELEGATES
Robert J. Leo
Meeks, Sheppard, Leo & Pillsbury
355 Lexington Avenue, 14th Floor
New York, NY 10017
robert.leo@mscustoms.com

John F. Zulack
Flemming Zulack Williamson Zauderer 
LLP
One Liberty Plaza, 35th Floor
New York, NY 10006-1404
jzulack@fzwz.com

John Hanna Jr.
Whiteman Osterman & Hanna LLP
One Commerce Plaza
Albany, NY 12260
jhanna@woh.com

International Section Offi cers

CHAIR
Michael W. Galligan
Phillips Nizer LLP
666 Fifth Avenue
28th Floor
New York, NY 10103-5152
mgalligan@phillipsnizer.com

CHAIR-ELECT
Steven C. Krane
Proskauer Rose LLP
1585 Broadway
New York, NY 10036-8299
skrane@proskauer.com

EXECUTIVE VICE-CHAIR
Carl-Olof Erik Bouveng
Advokatfi rman Lindahl KB
P.O. Box 1065
Stockholm SE-101 39 SWEDEN
carl-olof.bouveng@lindahl.se

FIRST VICE-CHAIR
Andre R. Jaglom
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP
900 Third Avenue
Suite 1200
New York, NY 10022-4728
jaglom@thshlaw.com

SECRETARY
Andrew D. Otis
Curtis, Mallet-Prevost, Colt
& Mosle LLP
101 Park Avenue
New York, NY 10178-0061
aotis@curtis.com

TREASURER
Lawrence E. Shoenthal
Weiser LLP
3000 Marcus Avenue
Lake Success, NY 11042
lshoenthal@weiserllp.com

VICE-CHAIRS
Jonathan P. Armstrong
10 Great Common Close
Barlborough
Derbyshire S43 4SY UK
jparmstrong@duanemorris.com

Christine A. Bonaguide
Hodgson Russ LLP
140 Pearl Street, Suite 100
Buffalo, NY 14202-4004
cbonagui@hodgsonruss.com

Sydney M. Cone III
Cleary Gottlieb Steen & Hamilton LLP
1 Liberty Plaza
New York, NY 10006
tcone@cgsh.com

Eduardo Ramos-Gomez
Duane Morris LLP
1540 Broadway
New York, NY 10036
eramos-gomez@duanemorris.com

Gerald J. Ferguson
Baker Hostetler
45 Rockefeller Plaza
New York, NY 10111
gferguson@bakerlaw.com

VICE-CHAIR/CLE
John E. Blyth
Law Offi ces of John E. Blyth
141 Sully’s Trail, Suite 12
Pittsford, NY 14534
blyth.john@gmail.com

VICE-CHAIR/CO-CHAIR,
PUBLICATIONS EDITORIAL BOARD
David W. Detjen
Alston & Bird LLP
90 Park Avenue, 14th Floor
New York, NY 10016-1302
david.detjen@alston.com

VICE-CHAIRS/COMMITTEES
Michael J. Pisani
167 Rockaway Avenue
Garden City, NY 11530
mjpisani@optonline.net
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Asia and the Pacifi c Region
Lawrence A. Darby III
Peridot Asia Advisors LLC
410 Park Avenue, Suite 1530
New York, NY 10022
ladarby@gmail.com

Awards
Lauren D. Rachlin
Hodgson Russ LLP
The Guaranty Building
140 Pearl Street Suite 100
Buffalo, NY 14202
lrachlin@hodgsonruss.com

Michael M. Maney
Sullivan & Cromwell
125 Broad St.
New York, NY 10004-2498
maneym@sullcrom.com

Central & Eastern Europe
Daniel J. Rothstein
347 West 84 Street
New York, NY 10024
djr@danielrothstein.com

Serhiy Hoshovsky
33 West 19th Street
Suite 307
New York, NY 10011
shoshovsky@ghslegal.com

Chair’s Advisory 
Marco A. Blanco
Curtis, Mallet-Prevost, Colt
& Mosle LLP
101 Park Avenue
New York, NY 10178-0061
mblanco@curtis.com

Oliver J. Armas
Chadbourne & Parke LLP
30 Rockefeller Plaza
New York, NY 10112
oarmas@chadbourne.com

Corporate Counsel
Allison B. Tomlinson
Gensler
1230 Avenue of the Americas
Suite 1500
New York, NY 10020
allison_tomlinson@gensler.com

Barbara M. Levi
Unilever
700 Sylvan Avenue
Englewood Cliffs, NJ 07632-3100
barbara.levi@unilever.com

International Section Committees and Chairs
Cross Border Legal Practice
Steven C. Krane
Proskauer Rose LLP
1585 Broadway
New York, NY 10036-8299
skrane@proskauer.com

Cross Border M&A and Joint Ventures
Valarie A. Hing
Curtis, Mallet-Prevost, Colt
& Mosle LLP
101 Park Avenue
New York, NY 10178-0002
vhing@curtis.com

Europe
Michael Lee Sher
Law Offi ce of Michael L. Sher
166 East 61st Street
New York, NY 10065-8509
sher@jhu.edu

Foreign Lawyers
Maria Tufvesson Shuck
Mannheimer Swartling Advokatbyra
101 Park Avenue, Suite 2503
New York, NY 10178
mts@msa.se

Albert Garrofe
CUATRECASAS
110 East 55th Street, 10th Floor
New York, NY 10022
albert.garrofe@cuatrecasas.com

Immigration and Nationality
Jan H. Brown
Law Offi ces of Jan H. Brown, PC
1150 Avenue of the Americas
Suite 700
New York, NY 10036
jhb@janhbrown.com

Matthew Stuart Dunn
Kramer Levin Naftalis & Frankel LLP
1177 Avenue of the Americas
New York, NY 10036-2714
mdunn@kramerlevin.com

Insurance/Reinsurance
Chiahua Pan
Morrison & Foerster LLP
1290 Avenue of the Americas
New York, NY 10104-0050
cpan@mofo.com

Howard A. Fischer
Schindler Cohen & Hochman LLP
100 Wall Street, 15th Floor
New York, NY 10005-3701
hfi scher@schlaw.com

Inter-American
Carlos E. Alfaro
Alfaro Abogados
150 East 58th Street, Suite 2002
New York, NY 10155-2002
cealfaro@alfarolaw.com

Alyssa A. Grikscheit
Goodwin Procter LLP
The New York Times Building
620 Eighth Avenue
New York, NY 10018-1405
agrikscheit@goodwinprocter.com

International Antitrust and Competition 
Law
Olivier N. Antoine
Crowell & Moring LLP
590 Madison Avenue, 20th Floor
New York, NY 10022
oantoine@crowell.com

Boris M. Kasten
Hengeler Mueller
Bocken Heimer Landstrasse 24
Frankfurt Am Main
60323 GERMANY
boris.kasten@gmail.com

International Arbitration & ADR
Nancy M. Thevenin
Baker & McKenzie LLP
1114 Ave of the Americas, 42nd Floor
New York, NY 10036
Nancy.M.Thevenin@BAKERNET.com

Guillermo Aguilar-Alvarez
Weil Gotschal & Manges LLP
767 Fifth Avenue
New York, NY 10153
guillermo.aguilar-alvarez@weil.com

International Banking Securities & 
Financial Transactions
Eberhard H. Rohm
Duane Morris LLP
1540 Broadway
New York, NY 10036-4086
ehrohm@duanemorris.com

Joyce M. Hansen
Federal Reserve Bank of New York
33 Liberty Street
Legal Group, 7th Floor
New York, NY 10045
joyce.hansen@ny.frb.org
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International Intellectual Property 
Protection
(International Patent Copyright and 
Trademark)
L. Donald Prutzman
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP
900 Third Avenue, Suite 1200
New York, NY 10022-4728
prutzman@thshlaw.com

Gerald J. Ferguson
Baker Hostetler
45 Rockefeller Plaza
New York, NY 10111
gferguson@bakerlaw.com

Eric Jon Stenshoel
Curtis, Mallet-Prevost, Colt
& Mosle LLP
101 Park Avenue
New York, NY 10178-0061
estenshoel@curtis.com

International Investment
Lawrence E. Shoenthal
Weiser LLP
3000 Marcus Avenue
Lake Success, NY 11042
lshoenthal@weiserllp.com

Christopher J. Kula
Phillips Nizer LLP
666 Fifth Avenue, 28th Floor
New York, NY 10103-0084
ckula@phillipsnizer.com

International Law Practice Management
James P. Duffy III
36 Maple Place, Suite 207
Manhasset, NY 11030
jpduffy@bergduffy.com

International Litigation
Thomas N. Pieper
Chadbourne & Parke LLP
30 Rockefeller Center, Room 3541
New York, NY 10112
tpieper@chadbourne.com

International Privacy Law
Lisa J. Sotto
Hunton & Williams LLP
200 Park Avenue, 31st Floor
New York, NY 10166-0091
lsnewport76@gmail.com

Audrey Davidson-Cunningham
176 Sunrise Parkway
Mountainside, NJ 07092
dday00@yahoo.com

International Corporate Compliance
Carole L. Basri
303 Mercer St
New York, NY 10003
cbasri@yahoo.com

Rick F. Morris
Goldman Sachs
Control Room, Global Compliance
30 Hudson Street
Jersey City, NJ 07302
rick.morris@gs.com

International Distribution, Sales & 
Marketing
Andre R. Jaglom
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP
900 Third Avenue, Suite 1200
New York, NY 10022-4728
jaglom@thshlaw.com

International Employment Law
Aaron J. Schindel
Proskauer Rose LLP
1585 Broadway, 21st Floor
New York, NY 10036-8299
aschindel@proskauer.com

Elizabeth I. Hook
Citigroup Inc.
One Court Square, 9th Floor - Zone 2
Long Island City, NY 11120-0002
hooke@citi.com

International Entertainment
& Sports Law
Howard Z. Robbins
Proskauer Rose LLP
1585 Broadway
New York, NY 10036-8299
hrobbins@proskauer.com

Gordon W. Esau
Fraser Milner Casgrain LLP
The Grosvenor Building
1040 Georgia Street, 15th Floor
Vancouver BC V6E 4H8
CANADA
gordon.esau@fmc-law.com

International Environmental Law
John Hanna Jr.
Whiteman Osterman & Hanna LLP
One Commerce Plaza
Albany, NY 12260
jhanna@woh.com

Mark F. Rosenberg
Sullivan & Cromwell LLP
125 Broad Street
New York, NY 10004-2498
rosenbergm@sullcrom.com

Andrew D. Otis
Curtis, Mallet-Prevost, Colt
& Mosle LLP
101 Park Avenue
New York, NY 10178-0061
aotis@curtis.com

International Estate and Trust Law
Michael W. Galligan
Phillips Nizer LLP
666 Fifth Avenue, 28th Floor
New York, NY 10103-5152
mgalligan@phillipsnizer.com

Glenn G. Fox
Alston & Bird LLP
90 Park Avenue
New York, NY 10016
glenn.fox@alston.com

International Family Law
Jeremy D. Morley
230 Park Ave., 10th Floor
New York, NY 10169
jmorley@international-divorce.com

Rita Wasserstein Warner
Warner Partners PC
950 Third Avenue, 32nd Floor
New York, NY 10022
rwarner@cobwarner.com

International Human Rights
Santiago Corcuera
Curtis, Mallet-Prevost, Colt
& Mosle LLP
Ruben Dario 281, Piso 9
Col. Bosque De Chapultepec
Mexico 15580 MEXICO
scorcuera@curtis.com

Cynthia Lynn Ebbs
Dornbush Schaeffer Strongin & Venaglia, 
LLP
747 Third Avenue, 11th Floor
New York, NY 10017-2803
ebbs@dssvlaw.com

International Insolvencies and 
Reorganizations
Garry M. Graber
Hodgson Russ LLP
The Guaranty Building
140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
ggraber@hodgsonruss.com
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Public International Law
Christopher Joseph Borgen
St. John’s University School Of Law
8000 Utopia Parkway
Jamaica, NY 11432-13ND
borgenc@stjohns.edu

Co-Chair/Seasonal Meeting
Glenn G. Fox
Alston & Bird LLP
90 Park Avenue
New York, NY 10016
glenn.fox@alston.com

Eduardo Ramos-Gomez
Duane Morris LLP
1540 Broadway
New York, NY 10036
eramos-gomez@duanemorris.com

United Nations and Other International 
Organizations
Edward C. Mattes Jr.
P.O. Box 794
Tuxedo Park, NY 10987
ecmattes@earthlink.net

Jeffrey C. Chancas
Borah, Goldstein, Altschuler, Nahins & 
Goidel, P.C.
377 Broadway
New York, NY 10013-3993
jchancas@borahgoldstein.com

Women’s Interest Networking Group
Meryl P. Sherwood
Pavia & Harcourt LLP
600 Madison Avenue, 12th Floor
New York, NY 10022
msherwood@pavialaw.com

Birgit Kurtz
Crowell & Moring LLP
590 Madison Avenue, 20th Floor
New York, NY 10022
bkurtz@crowell.com

International Real Estate Transactions
Meryl P. Sherwood
Pavia & Harcourt LLP
600 Madison Avenue, 12th Floor
New York, NY 10022
msherwood@pavialaw.com

Thomas Joergens
Freshfi elds Bruckhaus Deringer LLP
520 Madison Avenue, 34th Floor
New York, NY 10022
thomas.joergens@freshfi elds.com

International Tax
James R. Shorter Jr.
345 East 80th Street
New York, NY 10075
jamesrshorter@yahoo.com

Lodewijk Berger
Loyens & Loeff
555 Madison Avenue, 27th Floor
New York, NY 10022
lodewijk.berger@loyensloeff.com

International Trade
Stuart M. Rosen
Weil Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153-0001
stuart.rosen@weil.com

Claire R. Kelly
Professor of Law and
Associate Director
Dennis J. Block Center
250 Joralemon Street
Brooklyn, NY 11201
ckelly@brooklaw.edu

International Transportation
William Hull Hagendorn
William H. Hagendorn, Attorney
25 Parkview Avenue, Suite 3-A
Bronxville, NY 10708-2936
whagendorn@aol.com

Neil A. Quartaro
Watson Farley & Williams LLP
1133 Avenue of the Americas,
11th Floor
New York, NY 10036-6723
nquartaro@wfw.com

Alfred E. Yudes, Jr.
Watson Farley & Williams LLP
1133 Avenue of the Americas,
11th Floor
New York, NY 10036-6723
AYudes@wfw.com

International Women’s Rights
Denise Scotto
210 Joralemon Street, Room 300
Brooklyn NY 11201
denise.scotto@gmail.com

Shannon Patricia McNulty
107 West 70th Street
New York, NY 10023
shannonmcnulty@hotmail.com

Publications Editorial Board
Thomas Backen
Alston & Bird LLP
90 Park Avenue
New York, NY 10016-1301
thomas.backen@alston.com

Charles Biblowit
St. John’s University School of Law
8000 Utopia Parkway
Jamaica, NY 11439
biblowic@stjohns.edu

David W. Detjen
Alston & Bird LLP
90 Park Avenue, 14th Floor
New York, NY 10016-1302
david.detjen@alston.com

Dunniela Kaufman
Fraser Milner Casgrain LLP
1 First Canadian Place
100 King Street, W.
Toronto, ON M5X 1B2, CANADA
dunniela.kaufman@fmc-law.com

Lester Nelson
Lester Nelson, Attorney at Law
60 East 42nd Street, 46th Floor
New York, NY 10165
lnelsonnylaw@aol.com
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CO-CHAIRS
Gerald J. Ferguson
Baker Hostetler
45 Rockefeller Plaza
New York, NY 10111
gferguson@bakerlaw.com

Eduardo Ramos-Gomez
Duane Morris LLP
1540 Broadway
New York, NY 10036
eramos-gomez@duanemorris.com

Jonathan P. Armstrong
10 Great Common Close
Barlborough
Derbyshire S43 4SY UK
jparmstrong@duanemorris.com

ARGENTINA
Juan Martin Arocena
Rattagan Macchiavello Arocena
& Peña Robirosa
Avenida De Mayo 701, Piso 18
Buenos Aires, ARGENTINA
jma@rmlex.com

Guillermo Malm Green
Brons & Salas
Maipu 1210, 5th Floor
Buenos Aires
C1006ACT, ARGENTINA
gmalmgreen@brons.com.ar

AUSTRALIA
David Graham Russell
95 North Quay, Level 15
Brisbane, 4000 AUSTRALIA
russell@gibbschambers.com

Richard Arthur Gelski
Johnson Winter & Slattery
264 George Street, Level 30
Syndey NSW, 2000 AUSTRALIA
richard.gelski@jws.com.au

AUSTRIA
Otto H. Waechter
Graf & Pitkowitz Rechtsanwaelte
Stadiongasse 2
Vienna, 1010 AUSTRIA
waechter@gmp.at

BRAZIL
Isabel C. Franco
Av. Faria Lima, 1355 - 18o. Andar
São Paulo-SP 01452-919 BRAZIL
ifranco@klalaw.com.br

BRITISH COLUMBIA
Donald R.M. Bell
Davis LLP
1 First Canadian Place, Suite 5600
100 King Street West
Toronto ON M5X 1E2 CANADA
dbell@davis.ca

CHILE
Francis K. Lackington
Larrain Rozas Lackington Rencoret
Av. Apoquindo 3001 of 901
Santiago 7550227 CHILE
fl ackington@lyrabogados.cl

CHINA
Chi Liu
Jun He Law Offi ces
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