
OYER, OYER, OYER, it 
is my privilege to announce 
that the Labor and Employ-
ment Law (“LEL”) Section’s 
offi cial blog/blew, entitled 
WorkLawNY.com, is now up 
and running. It can be accessed 
at http://nysbar.com/blogs/
worklawny/. The blog adds 
value to your Section member-
ship, if you use it. To use the 
blog, you only need a comput-
er with access to the Internet. 
No information technology 
savvy is required. Just click on the blog’s web address 
and you are ready to receive the benefi ts of the blog.

What is the blog? It is a part of the Section’s Web site 
(a weblog) that provides concise summaries of the very 

latest LEL-related federal and state court and agency 
decisions, statutes, regulations, news and other develop-
ments of interest to the LEL Bar. The blog summaries will 
contain links to the full decision, news article, or other 
item that is summarized. The blog also provides links to 
the Web site home pages of the U.S. Department of Labor, 
the EEOC, the NLRB, the NYS Department of Labor, the 
NYS Employment Relations Board and PERB, NYSBA, 
and the LEL Section, and contains announcements and 
information about CLE programs of interest to the LEL 
Bar. 

In its infancy, the blog has four Section member vol-
unteers, who are providing the blog postings: Seth Green-
berg, Matt Lampe, Ruth Raisfeld, and Chris D’Angelo. 
We want to increase the number of volunteer blog posters 
to contain multiple representation from each LEL Section 
constituency (management, union, individual employee, 
neutral, academic, government) to ensure fairness and 
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ance between duty owed to client confi dentiality and 
duty of disclosure owed to a tribunal and adversaries 
pursuant to the new rules of professional conduct. Work-
shops were held on claims invoking the Lily Ledbetter 
Fair Pay Act, global mobility in employment, and claims 
brought under Civil Service Law §§ Sections 71, 72, 73 
and 75. Several lawyers could be seen in hallways catch-
ing up with rarely seen law school friends, colleagues 
from former jobs, and discussing cases with their adver-
saries in a setting that was removed from the adversarial 
milieu.

At the Annual Luncheon, the Section’s blog was un-
veiled and attendees received a tutorial presented by Jim 
McCauley showing how to get the most value from the 
blog. Last year’s Chair, Alan Koral, received a gift from 
the Section as a small token of appreciation for his many 
hours of service to the Section. Law student winners of 
the Section’s writing contest (re-named the Emanuel and 
Kenneth D. Stein Award) and the Section’s service award 
(the Samuel Kaynard Award) were presented by our 
Law School liaisons, Norma Meacham and Prof. Merrick 
Rossein.

After the luncheon, various substantive committees 
of the Section, and the District Representatives who are 
liaisons between the Section and the membership, were 
seen busy at work discussing new CLE programs, new 
initiatives for our members, positions on substantive law 
that would be mutually benefi cial to all constituencies, 
and cutting-edge issues of labor and employment law. 
There is always room for additional committee members. 
If you wish to become active in the Section’s programs 
and activities, to network with other members/leaders 
of the LEL Bar, to provide position statements for the 
NYSBA on matters of concern to LEL lawyers, to provide 
CLE programming for the LEL Bar and to assist with 
outreach to serve the public and to elevate the image of 
the LEL Bar in the eyes of the public, let me know of your 
interest in joining a Section Committee.

I am pleased to report that the state of the LEL Sec-
tion is strong and is running on all cylinders. We are hov-
ering around 2,500 lawyers; we are fi nancially sound; we 
are taking active measures to become more diverse, and 
we are providing tremendous opportunities and value 
for our members. Thanks for your continued support.

Don Sapir
dsapir@sapirfrumkin.com

neutrality in postings and to minimize the burden of any 
one blog poster to two to four blog postings per month. 
We also hope to recruit blog posters from each LEL-relat-
ed agency to make sure that we post information regard-
ing all of the latest agency developments.

Each posting to the blog will identify the name of the 
person responsible for the blog posting. All postings are 
required to set forth the summary in a concise non-biased 
way. If you are interested in becoming a volunteer blog 
poster, please contact me at . Also, if you receive a slip 
opinion, advice memo, or other ruling or item that you 
believe is of interest to the LEL Bar, please e-mail it to  for 
posting on the blog.

The potential for the blog is enormous. It is our hope 
that the blog will be so informative with breaking news 
and rulings that when you sit down at your desk in the 
morning, you will want to visit the Section’s blog. It will 
help keep you abreast of the latest developments in labor 
and employment law, will be a portal to LEL-related 
agency Web sites, and will increase your productivity.

Our Section’s Annual Meeting was a rousing success. 
On Thursday, January 28, simultaneous programs were 
hosted by the Section’s Equal Employment Opportunity 
Law Committee, the Labor Relations Law and Procedure 
Committee, and one was jointly hosted by the Labor Ar-
bitration Committee and Alternative Dispute Resolution 
Committee. Among those present for the programs and 
in attendance at the single reception held immediately 
after were: the Regional Directors of NLRB Regions 2, 3 
and 29, the New York District Director of the EEOC, the 
Commissioners of the NYSDHR and NYCHRC, other 
offi cials of signifi cance to LEL practitioners, and many 
of the state’s leading mediators and arbitrators. It was 
an exceptional opportunity for practitioners to hear the 
latest news, developments and initiatives of the agencies, 
and to engage in one-on-one conversations with people 
who may control the outcome of their clients’ cases. To be 
sure that you receive notifi cation of next year’s Thursday 
afternoon programs and reception and an opportunity 
to attend (space is limited), I urge you to join and partici-
pate in the work of a Section Committee responsible for 
hosting the programs and reception. 

The Annual Meeting CLE program held on January 
29 at the New York Hilton was a sold-out event, with 
more than 300 lawyers attending. We were treated to a 
top-notch CLE lineup that included plenary sessions on: 
(1) issues resulting from changes in the workplace caused 
by the virtual world; and (2) changes in the shifting bal-



NYSBA  Labor and Employment Law Journal  |  Spring 2010  |  Vol. 35  |  No. 1 3    

I hope by the time this 
edition is published that it has 
stopped snowing. If it hasn’t, 
there are some interesting ar-
ticles which you can read while 
indoors that hopefully will 
assist you in your practice. If it 
has stopped, you should prob-
ably read them anyway.

I would like to express 
my thanks to the authors for 
sharing their expertise with 
the labor and employment 
law community. Specifi cally, I 
would like to thank Donald Dowling and Norma
Meacham for the articles concerning employee investiga-
tions. Robert Stulberg and Laureve Blackstone’s article 
concerning the recent changes to the New York City Hu-
man Rights Law and Daniel Moar and Stacey Budzinski’s 
article concerning mixed-motive discrimination claims 
under the Americans with Disabilities Act provide very 

From the Editor

interesting reading. Richard Zuckerman’s article about 
actions an employer may take unilaterally is especially 
important in the present economic climate. Peter Ausili’s 
article about using technology at trial in federal proceed-
ings is essential reading for federal court practice, and no 
issue would be complete without John Gaal’s contribu-
tion concerning ethics. 

I would also like to offer my congratulations to Jason 
Jendrewski for capturing fi rst prize in the Emanuel and 
Kenneth D. Stein Memorial Writing Competition. His ar-
ticle addresses the federal government’s seizure of drug 
testing records. When talk turns to baseball and drugs, 
springtime is not far behind.

Please take note of the technology conference
scheduled for April 28-30 at New York University, co-
sponsored by our Section. A description of the conference 
is included on p. 52 in this issue, and it promises to be 
both interesting and informative.

Philip L. Maier

Philip L. Maier

We understand the competition, constant stress, 
and high expectations you face as a lawyer, 

judge or law student.  Sometimes the most 
diffi cult trials happen outside the court. 
Unmanaged stress can lead to problems 
such as substance abuse and depression.  

NYSBA’s LAP offers free, confi dential help. 
All LAP services are confi dential 
and protected under section 499 of 
the Judiciary Law. 

 Call 1.800.255.0569

Are you feeling overwhelmed?  
The New York State Bar Association’s Lawyer Assistance Program can help.  

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM
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Conducting Internal Employee Investigations
Outside the U.S.
By Donald C. Dowling, Jr.

investigations into allegations or suspicions 
of workplace misconduct arising outside the 
U.S.

1. Implement a Code of Conduct: Impose a code 
of conduct that prohibits all acts considered 
wrongful. Most major U.S. multinationals already 
impose on their worldwide workforces internal 
ethics codes that spell out the specifi c infractions 
their employees, worldwide, may not commit. 
These codes usually prohibit: insider trading, en-
vironmental crimes, bribery/payments violations, 
intellectual property infractions, accounting im-
proprieties, discrimination/harassment, and other 
offenses. Some codes include an express provision 
addressing internal investigations. Be sure both 
the content and the launch (roll out) procedures 
of a global code comply with law in each affected 
jurisdiction. (See Donald C. Dowling, Jr., “Global 
Codes of Conduct,” chapter 4 in Compliance Guide 
for Executives (Lexis/Matthew Bender 2009).)

2. Launch a Whistleblower Hotline: The raison 
d’être for a whistleblower hotline is to elicit al-
legations of wrongdoing, which then need to be 
investigated. Implement and communicate any 
international hotline consistent with applicable 
law. Sarbanes-Oxley-regulated multinationals 
must offer report “procedures” for the “confi den-
tial, anonymous submission by employees” of 
“complaints and concerns regarding questionable 
accounting or auditing matters” (Sarbanes-Oxley 
Act of 2002, Pub.L. No. 107-204, at § 301). Even 
non-SOX-regulated multinationals commonly out-
source international hotlines to specialist hotline-
answering fi rms. But hotline law in Europe is 
surprisingly complex. For example: Germany, 
Netherlands and other EU member states require 
consulting with employees before launching a 
hotline; Belgium, France, Spain and other states 
require making government fi lings to disclose a 

When an American employee falls under suspicion of 
some type of on-job wrongdoing—be it bribery, sabotage, 
accounting fraud, sexual harassment, antitrust collusion, 
or some other wrongful act—conscientious and compli-
ant U.S. multinationals have a good idea how to respond. 
By now, after so many highly publicized corporate scan-
dals, strategies for conducting a domestic-U.S. internal 
investigation are becoming increasingly similar, although 
“best practices” differ depending on the context. (See 
Laura Brevetti, “Self Detection: So Key, So Diffi cult,” New 
York Law Journal, July 13, 2009, at S2.)

In conducting an internal investigation overseas, 
a U.S. multinational may feel tempted to pull out its 
domestic-U.S. kit of state-of-the art investigation tools 
and strategies. But employment and data protection laws 
differ widely outside the U.S., which means American 
investigation strategies need signifi cant retooling before 
export. After all, no multinational investigating illegality 
abroad can afford to be accused, itself, of illegality in how 
it conducts its investigation.

This is a 30-point checklist for adapting common 
U.S.-style internal investigation strategies to workplaces 
outside the U.S. Because laws in every country differ, as 
do the details of every internal investigation, this dis-
cussion cannot point out each legal hurdle that might 
impede an investigation anywhere in the world. Rather, 
this is an issue-spotting overview of the data and em-
ployment law issues likely to arise when a U.S. multina-
tional conducts a U.S.-style investigation internationally. 
These 30 points are divided into four stages of an internal 
investigation: (I) launching an international investigation 
framework, (II) initial response to an allegation/suspi-
cion, (III) interviewing witnesses, and (IV) communica-
tions, discipline, and remedial measures.

Stage I. Launching an International 
Investigation Framework: Create a 
cross-border framework or protocol for 
how headquarters will conduct internal 

XB
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some jurisdictions require employers to disclose 
investigation frameworks to employee “data 
subjects” and to local government data agencies, 
and to inform and consult with employee repre-
sentatives over investigation procedures (like U.S. 
“mandatory subject of bargaining” rules). This 
disclosure/consultation step will seem intrusive 
to U.S.-based multinationals, but having taken the 
step frees up an organization to conduct a broader 
investigation once the need arises. Government 
agents and employee representatives may be 
skeptical of investigation frameworks, so articu-
late a clear business case. Separately, be sure to 
declare “investigation procedures” as one express 
purpose for human resources data processing. 
Include “investigation purposes” as an express 
data-processing purpose in: data privacy policies, 
employee data processing notifi cations/consents, 
and EU-to-U.S. “model contractual clauses,” “safe 
harbor,” or “binding corporate rules” (see ¶ 17).

Stage II. Initial Response to an Allegation/
Suspicion: Conduct a thorough and legally 
compliant initial response to an allegation or 
suspicion of misconduct outside the U.S.

6. Appoint an Investigation Team: When a specifi c 
suspicion or allegation of wrongdoing outside the 
U.S. merits an internal investigation, decide who 
will supervise, and who else will be on the inves-
tigation team. No one on the team should have a 
confl ict of interest. Consider including someone 
from the internal audit function and an in-house 
or outside lawyer subject to privilege (see ¶ 13). 
Include a local who is sensitive to local issues. Se-
lect a team competent in investigatory technique, 
familiar with applicable law, and experienced 
enough internationally to understand how investi-
gations abroad differ from those in the U.S.

7. Impose Immediate Discipline if Necessary: Even 
where a target’s guilt seems clear at the outset, an 
employer usually should not impose discipline 
until completing the investigation. After all, a 
chief purpose of an internal investigation is to 
fi nd out whether discipline is appropriate, and 
suspending or terminating a seriously implicated 
employee early can compromise an investigation. 
But U.S. headquarters too often overlooks the fact 
that some jurisdictions impose a tight deadline—
only a few days or weeks—to invoke an act of 
misbehavior as good-cause support for discipline. 
In Belgium, for example, an employee termination 
for good cause “must occur within three work-
ing days from the moment the facts are known to 
the [employer]; the facts must be notifi ed to the 
dismissed [employee] by registered mail within 
three working days from the date of dismissal.” 
(Carl Bevernage, “Belgium,” chap. 3 in Interna-

hotline or get affi rmative government approval; 
France, Germany and other states allow hotlines 
for reporting only a limited pool of infractions; 
France and Spain prohibit an employer from say-
ing hotlines accept anonymous calls (see Donald 
C. Dowling, Jr., “Sarbanes-Oxley Whistleblower 
Hotlines Across Europe: Directions Through the 
Maze,” 42 ABA The International Lawyer 1 (2008)). 
Also, in Hong Kong employees should consent to 
a hotline.

3. Build Channels for Cross-Border Data Transfers: 
In cross-border investigations, information identi-
fying employees almost inevitably gets transmit-
ted back to headquarters. Before undertaking a 
specifi c investigation, build channels allowing 
the legal “export” of investigation data. This is a 
keen issue in jurisdictions like Belgium and the 
Netherlands where laws impede cross-border 
transmissions of workplace accusations specifi cally. 
In Europe these channels include “model contrac-
tual clauses,” “safe harbor,” and “binding corpo-
rate rules.” If existing channels fail expressly to 
cover “investigation” data, expand them. In Hong 
Kong an appropriate data-export channel can be 
employee-signed data-transfer consents (see, e.g., 
Donald C. Dowling, Jr. and Jeremy Mittman, “In-
ternational Privacy Law,” chapter 14 in Proskauer 
on Privacy (PLI pub.)). Start early: Building these 
channels takes time, and it will be too late after a 
specifi c allegation or suspicion sparks an actual 
investigation.

4. Grant Necessary Data Subject Access: A basic 
investigatory best practice is to keep investiga-
tion fi les confi dential to safeguard the integrity of 
the investigation and to protect witness/whistle-
blower confi dentiality. Counterintuitively, data 
laws can actually require turning investigation 
notes and fi les over to targets or witnesses. In 
EU jurisdictions, employee “data subjects” enjoy 
broad rights to access, and to request deletion or 
“rectifi cation” of, employer-maintained docu-
ments identifying them. In jurisdictions such as 
Hungary, employee rights are particularly strong. 
One EU opinion says investigation targets need 
to be notifi ed they are being investigated as soon 
as there is no substantial risk that notice “would 
jeopardize” the investigation. (Opinion 1/2006, 
Article 29 Working Party, 00195/06 WP 117 (Feb. 
1, 2006).) Balance the vital need for investigatory 
confi dentiality against employees’ legal rights. 
Work out a position before an investigation target 
demands immediate access. Articulate a defen-
sible business case for delaying employee access. 

5. Disclose Investigation Procedures: An in-house 
investigation framework or protocol is considered 
a system for processing employee data. As such, 
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experts, counsel), resisting the temptation to keep 
too wide a circle of management informed. Unless 
a self-identifi ed whistleblower expressly consents 
otherwise, data laws may mandate preserving 
whistleblower confi dentiality—which can be a 
challenge where circumstances point to a source. 
Transmit investigation data internationally in 
compliance with legal restrictions (¶ 3).

13. Secure legal advice and attorney/client privilege: 
If the investigation team does not include in-house 
or outside counsel, decide who will advise on 
legal questions. Account for lawyer-as-witness 
and privilege issues. (See John Nathanson, “Walk-
ing the Privilege Line,” New York Law Journal, July 
13, 2009, at S8.) Preserving attorney/client privi-
lege in many jurisdictions may be fairly straight-
forward as to outside counsel but murkier as to 
in-house lawyers. Jurisdictions like Hungary do 
not recognize a viable in-house lawyer privilege. A 
broad overview published in Inside Counsel (12/07 
at p. 50) lists the “EU member states that recog-
nize privilege for the in-house bar” as “Denmark, 
Germany, Ireland, Luxembourg, Netherlands, 
Portugal, Romania, Spain, UK.” But the Akzo Noble 
case seems inconsistent, as to the Netherlands 
(Akzo Noble Chem. v. Commission, EU Court of 1st 
Inst., cases T-125/03 and T-253/03 (Sept. 17, 2007) 
(privilege does not reach internal investigation 
report by Dutch in-house lawyer)). Check into 
privilege in each affected country. 

14. Account for U.S. Government Enforcement
Issues: Some investigations outside the U.S. re-
spond to inquiries or enforcement actions of U.S. 
agencies like the Department of Justice [DOJ], the 
Securities Exchange Commission [SEC], and the 
Equal Employment Opportunities Commission. 
These investigations raise the special issues of 
privilege waiver and advancing defense fees that 
are subject to changing U.S. government posi-
tions (cf. the SEC Seaboard Report and the DOJ 
McNulty Memorandum that had replaced the 
DOJ Thompson Memorandum and DOJ McCal-
lum Memorandum, then withdrawn). Addressing 
these issues outside the U.S. gets complex; indeed, 
the various U.S. government positions here have 
been criticized in the international context to the 
extent they have been said to ignore issues under 
foreign law. Proceed carefully.

15. Safeguard Disclosures to and from Experts: 
Retained outside experts (forensic accountant, 
computer specialist, translator, etc.) should con-
tractually commit to upholding confi dentiality 
and applicable data laws. Safeguard the attorney/
client privilege over disclosures to experts (¶ 13). 
In some jurisdictions an expert’s report that identi-

tional Labor & Employment Laws vol. IA (ABA/BNA 
2009), at 3-38.) The clock here can start as soon as 
an employer gets a credible allegation, not after 
it completes a full-blown internal investigation. 
Research and account for any such rules. 

8. Defi ne Investigation Scope: Decide on the scope 
of any specifi c investigation. Factor in: factual is-
sues to investigate, legal issues in play, logistical, 
linguistic, and geographic barriers. In some cases 
a corporate board of directors resolution will be 
necessary, which can delimit scope. Where an al-
legation is anonymous, the fact of anonymity itself 
may restrict the permissible scope of the investiga-
tion: Under law in some countries an anonymous 
tip is per se less credible and hence weaker “prob-
able cause” employment law support for conduct-
ing a broad investigation leading to discipline. 
(See Donald C. Dowling, Jr., supra ¶ 2, 42 ABA The 
International Lawyer 1, 11-16, 43-44.)

9. Comply with Investigatory Procedure Laws: Pro-
cedural laws in some jurisdictions reach internal 
investigations. Some jurisdictions actually pro-
hibit non-government employers from conduct-
ing quasi-criminal internal investigations on the 
theory that private parties cannot intrude on the 
exclusive policing authority of government law 
enforcers. Identify any such rules and adapt the 
scope of an investigation accordingly or conduct 
the investigation outside the territorial reach of 
any such restriction. Comply with laws requiring 
the disclosure of evidence to law enforcement (see 
¶ 27).

10. Research Substantive Law: Internal investiga-
tions seek evidence of wrongdoing and illegality, 
which raises an implicit question: What is wrong 
and illegal? In many overseas investigations a U.S. 
multinational’s investigators focus on possible 
violations of U.S. laws with extraterritorial effect 
(federal trade sanctions laws, antitrust laws, dis-
crimination laws, Foreign Corrupt Practices Act, 
Alien Tort Claims Act, etc.), but may overlook local 
substantive laws. A bribery investigation outside 
the U.S., for example, should investigate both 
FCPA violations and any violation of local domes-
tic bribery law.

11. Draft an Investigative Plan: Any investigative 
plan outlining the specifi c investigation should 
account for data subject access rights (¶ 4) to the 
plan itself.

12. Safeguard Confi dentiality: Work out a way to 
contain information about the specifi c allegation 
and the investigation. Disclose information about 
the allegation and investigation only to those 
who need to know (investigation team, retained 
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investigation fi le and inform them of their data-
law rights—even though doing this confl icts with 
the common investigatory practice of keeping an 
evolving investigation confi dential. Strike a bal-
ance that complies with legal mandates. Genuine-
ly “anonymizing” names/identities in an inves-
tigation fi le, although rarely practical, eliminates 
this data-law disclosure obligation.

21. Instruct Witnesses to Cooperate, as Permissible: 
American employers often want to instruct em-
ployee witnesses to “cooperate” with an investiga-
tion. But outside of U.S. employment-at-will, forc-
ing employees to “cooperate” raises employment 
law challenges. Overseas employees may in effect 
invoke a legal right to remain silent analogous to 
the right against self-incrimination in a U.S. crimi-
nal investigation. Rules in Europe in the whistle-
blowing context affi rmatively forbid employers 
from unilaterally imposing mandatory reporting 
rules that force witnesses to disclose incrimina-
tory information about co-workers. (See Donald 
C. Dowling, Jr., supra ¶ 2, 42 ABA The International 
Lawyer 1, 44-45.) An employer order (as opposed 
to a request) to “cooperate” with an investigation 
is arguably the same as an impermissible manda-
tory reporting rule. As such, discipline for “refus-
ing to cooperate” may not be for good cause.

22. Comply with Consultation and Representation 
Rules: Local labor laws may require consulting 
with employee representatives before interview-
ing a slate of employee witnesses, and some 
jurisdictions require allowing a representative to 
accompany an employee witness in an interview, 
analogous to American Weingarten rights (NLRB 
v. Weingarten, Inc., 420 U.S. 251 (1975)). Grant any 
mandatory interview-context consultation and 
representation rights.

23. Give Upjohn Warnings: A lawyer interviewing 
American employee witnesses for an employer 
often gives so-called Upjohn warnings (Upjohn 
v. U.S., 449 U.S. 383 (1981)), telling employees 
he represents the employer and may be covered 
by confi dentiality obligations and attorney/cli-
ent privilege, but that the employer can waive 
its privilege and offer up interview information 
to third parties, including law enforcement. (See 
Robert Jossen & Neil Steiner, “The Upjohn Pitfalls 
of Internal Investigations,” New York Law Journal, 
July 13, 2009, at S4.) As U.S. law, Upjohn is not 
necessarily authoritative abroad, but Upjohn-style 
warnings in many contexts are a clear best practice 
internationally. Also warn witnesses not to discuss 
the case with others: An employee discussing a 
case could violate data laws.

fi es specifi c individuals may be subject to disclo-
sure (¶ 4). 

16. Impose an Enforceable Litigation Hold: A com-
mon practice among U.S. multinationals is to re-
quire employees to preserve data possibly rele-
vant to an internal investigation by ordering them 
to suspend routine data destruction practices such 
as automatic e-ail deletion. Outside the U.S. these 
litigation-hold instructions present few problems, 
although in some jurisdictions an overbroad “do 
not delete” order in place too long will need to be 
balanced with the data law prohibition against 
retaining obsolete personal information.

17. Secure Evidence Within Management’s Physical 
Custody: Collect and preserve relevant documents 
and electronic fi les that management can read-
ily access. Data laws in Argentina, Europe and 
elsewhere may prohibit management from “pro-
cessing” for investigatory purposes even informa-
tion already in company fi les unless the reasons 
the data had originally been collected expressly 
included “investigatory purposes”—which too 
often will not be the case. As such, be sure a stated 
reason for processing/storing documents is for 
internal “investigatory purposes” (see ¶ 5).

18. Gather Evidence Outside Management’s Physi-
cal Custody: Gathering documents/data/fi les 
that identify individuals but are not in manage-
ment’s readily accessible fi les (such as e-mails 
warehoused on the company server or employee 
Internet-use records) can be a challenge in juris-
dictions with tough data laws. The employer may 
have expressly purported to reserve its “right” 
to gather this evidence, but in many jurisdictions 
this reservation-of-right may be unenforceable. 
Get tailored data and employment law advice 
before searching e-mails/Internet access/physical 
work spaces, before ordering polygraphs or drug 
tests, before launching new surveillance tools, and 
before surreptitiously monitoring employees to 
catch a wrongdoer in the act.

Stage III. Interviewing Witnesses: Interview 
witnesses in a way that complies with local 
employment and data-protection laws.

19. Verify Sources: Verify the source of an allegation, 
where possible. Check whether an accuser will 
stand by his or her accusations.

20. Notify Target and Witnesses: Data law in some 
jurisdictions can require notifying targets and 
implicated witnesses that investigation notes iden-
tify them, and can require offering them limited 
access to a pending-investigation fi le (¶ 4). Where 
necessary, tell the target and witnesses about the 
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closing personal information, against transmitting 
personal information internationally, and against 
invading personal privacy. Stay cognizant of libel 
theories in applicable jurisdictions.

29. Implement Appropriate Remedial Measures: Im-
plement remedial measures—steps to prevent the 
problem from recurring, such as new work rules 
and new oversight/security/monitoring/surveil-
lance tools. New remedial measures must comply 
with substantive law such as data protection rules 
that restrict employee monitoring. Also comply 
with procedural rules: Under vested/acquired 
rights concepts outside U.S. employment-at-will, 
new and materially-tighter terms/conditions 
of employment may have to be consulted with 
employees or representatives. Indeed, in the U.S. 
domestic labor-union context, new surveillance 
measures are a mandatory subject of bargaining 
(Brewers v. Anheuser-Busch, 414 F.3d 36 (D.C. Cir. 
2005)). 

30. Preserve Investigation Data Appropriately: 
Preserve the investigation fi le (notes, reports, 
interview transcripts) consistent with law and 
investigatory best practices. In some jurisdictions, 
fi le-preservation can confl ict with the data-law 
duty to purge personal information after it be-
comes obsolete, when no compelling business case 
for retention remains. This can mean destroying 
an investigation fi le surprisingly soon after an in-
vestigation ends—within two months, under one 
infl uential EU recommendation (Opinion 1/2006, 
supra ¶ 4) although an employer might be able to 
justify retaining a fi le until the statute of limita-
tions runs (see Donald C. Dowling, Jr., supra ¶ 2, 
42 ABA The International Lawyer 1, 51). One way 
to retain a fi le in compliance with this mandate 
would be to redact names and other information 
identifying specifi c people.

*   *   *

Exporting U.S. best practices for conducting an 
international investigation into a suspicion or allegation 
of employee wrongdoing requires planning and fl exibil-
ity. Adapt U.S.-style investigatory strategies for the very 
different realities of the outside-U.S.-workplace environ-
ment. Comply with the strict data and employment laws 
overseas.

Donald C. Dowling, Jr. is International Employ-
ment Counsel at White & Case LLP, where he leads 
a team of lawyers advising U.S.-based multinational 
clients on cross-border employment law compliance, on 
issues such as global codes of conduct, global reduc-
tions-in-force, and on multi-jurisdictional employee 
investigations.

Stage IV. Communications, Discipline, Remedial 
Measures: Memorialize, preserve, and 
report on investigation results, and take 
disciplinary and remedial steps, consistent 
with applicable employment, data and 
criminal laws.

24. Involve the Audit Function: If an investigation 
uncovered fi nancial impropriety, monetary losses, 
or bribery/improper payments, address the ac-
counting and fi nancial-statement issues. Through-
out any such internal investigation, be sure to 
manage strategy with inside and outside auditors. 
Comply with U.S. Foreign Corrupt Practices Act 
accounting (payment-disclosure-reporting) rules 
and other applicable mandates. 

25. Impose Post-Investigatory Discipline: Where the 
wrongdoer was not already disciplined at the out-
set of the investigation (¶ 7), discipline consistent 
with the investigation’s fi ndings. Comply with 
local substantive law on good cause for discipline 
and with local disciplinary/grievance procedures. 
In France, UK, and elsewhere, even for-cause 
terminations of the obviously guilty must follow 
detailed procedures. Comply with rules against 
retaliation, such as rules protecting against “vic-
timizing” a whistleblower.

26. Report to Upper Management: Consider the pros 
and cons of delivering an oral versus a written 
report to upper management detailing the inves-
tigation outcome, keeping in mind restrictions on 
“exporting” investigation data (¶ 3). Data protec-
tion laws and privilege rules may weigh against 
a written report. Limit the circle of upper man-
agement with access to the report to those with a 
demonstrable need to know.

27. Disclose to Authorities Appropriately: Consider 
disclosing to local police evidence of criminal acts 
uncovered in the investigation. Absent a valid 
order, data law in some jurisdictions may actually 
restrict an employer’s freedom to volunteer, even 
to law enforcement, personal information learned 
in an investigation. Reporting to police could also 
raise an employment law challenge—employees 
might argue that a “denunciation” amounts to im-
properly imposed discipline. On the other hand, 
local law in some jurisdictions requires denuncia-
tion: In Slovakia, for example, parties with knowl-
edge of a criminal act must notify authorities 
(Slovak Crim. Code no. 300/2006).

28. Ensure External Communications Comply: 
Ensure any disclosures in internal employee com-
munications, public fi lings, or press releases that 
mention the investigated incident are defensible. 
Heed applicable data-law restrictions against dis-
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B. Williams and Its Progeny

The import of this provision was not fully recognized 
until 2009, when state and federal appellate courts ap-
plied the Restoration Act in a variety of discrimination and 
retaliation cases. The fi rst, and most expansive, of those 
decisions was Williams v. New York City Hous. Auth., 61 
A.D.3d 62 (1st Dep’t 2009), a review of a grant of summary 
judgment against a pro se plaintiff’s hostile work environ-
ment, sex discrimination and retaliation claims under the 
NYCHRL and the New York State Human Rights Law 
(“NYSHRL”).6 Although the court affi rmed the lower 
court judgment, it rejected its analysis of the NYCHRL 
claims, which had relied on cases interpreting federal and 
state anti-discrimination statutes. The Restoration Act, the 
First Department held, “now explicitly requires an inde-
pendent liberal construction analysis in all circumstances, 
even where state and federal civil rights law have compa-
rable language” (emphasis added).7 The court explained:

…interpretations of state or federal provi-
sions worded similarly to City HRL provi-
sions may be used as aids in interpreta-
tion only to the extent that the counterpart 
provisions are viewed “as a fl oor below 
which the City’s Human Rights Law can-
not fall, rather than a ceiling above which 
the law cannot rise” (§ 1), and only to 
the extent that those state or federal law 
decisions may provide guidance as to the 
“uniquely broad and remedial” provi-
sions of the local law.8

In so holding, the court emphasized that the City 
Council intended the NYCHRL to protect victims of 
discrimination:

There is signifi cant guidance in un-
derstanding the meaning of the term 
“uniquely broad and remedial….” In 
case after case, the balance struck by the 
Amendments favored victims and the 

John Steinbeck’s view of New York City as a uniquely 
liberal jurisdiction resonates in a series of recent state and 
federal court decisions interpreting the New York City Hu-
man Rights Law (“NYCHRL”).1 Analyzing the NYCHRL 
in light of the Local Civil Rights Restoration Act of 2005 
(“the Restoration Act”) that amended it,2 those courts have 
held that the City law is both more protective than compa-
rably worded state and federal statutes, and unconstrained 
by judicial doctrines limiting those statutes. In this paper, 
we will examine these decisions and assess their impact 
on the practice of employment discrimination law in New 
York City.

A. The Restoration Act

In 2005, the New York City Council amended the 
NYCHRL, through the Restoration Act, “to ‘ensure con-
struction of the City’s human rights law in line with the 
purposes of fundamental amendments to the law enacted 
in 1991,’ and to reverse the pattern of judicial decisions 
that had improvidently ‘narrowed the scope of the law’s 
protections since its enactment.’”3 Although the NYCHRL 
was, in many respects, more protective of victims than its 
federal and state counterparts,4 trial and appellate courts 
had restricted the law’s impact by analyzing it in the same 
way they had analyzed those counterparts.5 In the Res-
toration Act, the Council sought to “underscore that the 
provisions of New York City’s Human Rights Law are to 
be construed independently from similar or identical pro-
visions of New York state or federal statutes.” Restoration 
Act, § 1. To that end, § 8-130 of the NYCHRL, as amended 
by the Restoration Act, states:

The provisions of this title shall be con-
strued liberally for the accomplishment of 
the uniquely broad and remedial purpos-
es thereof, regardless of whether federal 
or New York State civil and human rights 
laws, including those laws with provi-
sions comparably-worded to provisions 
of this title, have been so construed.

LIKE A NATION ITSELF:
An Analysis of Recent Decisions Affi rming
“The Uniquely Broad and Remedial Purposes”
of the New York City Human Rights Law
By Robert B. Stulberg and Laureve D. Blackstone

*********************

“It isn’t like the rest of the country—it is like a nation itself—
more tolerant than the rest in a curious way.”

—John Steinbeck

*********************
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C. The Fall of Parallelism

As a result of Williams and its progeny, courts have de-
clined to apply to the NYCHRL well-established doctrines 
limiting the protections of state and federal anti-discrimi-
nation laws, including the “severe or pervasive” standard 
governing hostile work environment claims, the “but for” 
standard governing age discrimination claims, the “rea-
sonable accommodation” standard governing disability 
discrimination claims, the affi rmative defense to vicarious 
liability for supervisor harassment claims, and the “materi-
ally adverse” standard governing retaliation claims. 

1. The “Severe or Pervasive” Standard

In Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 67 
(1986) and Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 
(1993), the United States Supreme Court held that a hostile 
work environment is established when conditions are 
“suffi ciently severe or pervasive to alter the conditions of 
the victim’s employment and create an abusive working 
environment.’” Harris, 510 U.S. at 21. The Supreme Court 
described this holding as a “‘middle path’ between mak-
ing actionable any conduct that is merely ‘offensive and 
requiring the conduct to cause a tangible psychological 
injury.’” Id. The New York State Court of Appeals applied 
this standard to the NYSHRL in Forrest v. Jewish Guild for 
the Blind, 3 N.Y.3d 295, 309-10 (2004). 

In Williams, however, the court held that “the [severe 
or pervasive] rule (and its misapplication) has routinely 
barred the courthouse door to women who have, in fact, 
been treated less well than men because of gender.”15 
Therefore, the court concluded, a more liberal rule was 
required for sexual harassment claims brought under the 
NYCHRL:

The City HRL is now explicitly designed 
to be broader and more remedial than the 
Supreme Court’s “middle ground,” a test 
that had sanctioned a signifi cant spectrum 
of conduct demeaning to women. With 
this broad remedial purpose in mind, we 
conclude that questions of “severity” and 
“pervasiveness” are applicable to consider-
ation of the scope of permissible damages, but 
not to the question of underlying liability 
(emphasis added).16

Cautioning that “the broader purposes of the City 
HRL do not connote an intention that the law operate as a 
‘general civility code,’” however, the Williams court recog-
nized “an affi rmative defense whereby defendants can still 
avoid liability if they prove that the conduct complained 
of consists of nothing more than what a reasonable victim 
of discrimination would consider ‘petty slights and trivial 
inconveniences.’”17

Since Williams, both federal and state courts have 
declined to apply the “severe or pervasive” standard to 
claims brought under the NYCHRL. Kolenovic v. ABM 

interests of enforcement over the claimed 
needs of covered entities in ways materi-
ally different from those incorporated into 
state and federal law.

The Council directs courts to the key 
principles that should guide the analysis 
of claims brought under the City HRL:…
victims of discrimination suffer serious 
injuries, for which they ought to receive 
full compensation.9

The First Department reiterated these holdings in 
three more 2009 decisions: Vig v. New York Hairspray Co., 
885 N.Y.S.2d 74, 78 (1st Dep’t 2009) (a “distinct” analysis 
must be performed for disability discrimination claims 
brought under the NYCHRL); Phillips v. City of New York, 
66 A.D.3d 170, 180 (1st Dep’t 2009) (NYCHRL claims re-
quire a distinct analysis, because the disability provisions 
of the NYSHRL and the NYCHRL are not equivalent); 
Brightman v. Prison Health Serv., Inc., 878 N.Y.S.2d 357, 358 
(1st Dep’t 2009) (“[The NYCHRL] is more liberal than 
either its state or federal counterpart.”).10

Six months after Williams, the Second Department 
acknowledged “the current liberalized standards of inter-
pretation” of the NYCHRL, but held that the Restoration 
Act did not apply to cases fi led before its effective date, 
October 3, 2005. Barnum v. New York City Transit Auth., 62 
A.D.3d 736, 738-39 (2d Dep’t 2009). A subsequent Kings 
County Supreme Court decision held that “[a]lthough a 
First Department case, Williams is nevertheless binding on 
this court, at least until the Second Department issues a 
contrary ruling.” Lampner v. Pryor Cashman, No. 10894/07, 
slip op., (Sup. Ct., Kings Co. Nov. 6, 2009) (citing Mountain 
View Coach Lines, Inc. v. Storms, 102 A.D.2d 663, 664 (2d 
Dep’t 1984)).11

In October 2009, the United States Court of Appeals 
for the Second Circuit embraced the Williams holding in 
Loeffl er v. Staten Island Univ. Hosp., 582 F.3d 268, 277-78 
(2d Cir. 2009). Vacating the lower court’s dismissal of 
NYCHRL disability discrimination claims, the Second 
Circuit held that the City law “can no longer be read as 
co-extensive with federal law” because the Restoration Act 
has “confi rm[ed] the legislative intent to abolish ‘paral-
lelism’ between the [NYCHRL] and federal and state 
anti-discrimination law.” 12 Quoting the Williams holding 
that interpretations of similarly worded state and federal 
statutes must be viewed “as a fl oor below which the [NY-
CHRL] cannot fall,” the Second Circuit declared: “There is 
now a one-way ratchet.” 13 The Second Circuit reiterated 
this doctrine in Kolenovic v. ABM Indus. Inc., No. 09-0601-
cv, 2010 WL 227660, at *1 (2d Cir. Jan. 21, 2010) (vacating a 
grant of summary judgment to the defendant on the NY-
CHRL claim because the NYCHRL hostile work environ-
ment claim “should have been evaluated separately from 
its federal and state counterpart[s]”). Lower federal courts 
in the Southern and Eastern Districts of New York have 
followed suit.14
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reasonable accommodation of disabled persons under the 
NYCHRL.23 

In Phillips, the plaintiff claimed that she had been 
denied reasonable accommodation within the meaning of 
the NYCHRL when the City of New York had denied her 
request for a one-year medical leave on the ground that 
an employee in a non-competitive civil service title was 
not eligible for such leave.24 In fi nding that the City had 
violated the NYCHRL, the First Department found that 
the City Council had made a policy choice “deem[ing] all 
accommodations reasonable except for those a defendant 
proves constitute an undue hardship.”25 The First Depart-
ment held that, unlike the state and federal law concepts of 
“reasonable accommodation,” “there is no accommodation 
(whether it be indefi nite leave time or any other need cre-
ated by a disability) that is categorically excluded from the 
universe of reasonable accommodation…[a]nd there are 
no accommodations that may be ‘unreasonable’ if they do 
not cause undue hardship.”26

In Loeffl er, a widow and her children alleged that the 
defendant hospital had violated the NYCHRL by failing 
to provide her and her deceased husband, who were both 
deaf, with a sign language interpreter, which she contend-
ed was a statutorily required reasonable accommodation. 
The Second Circuit vacated the lower court’s dismissal of 
the plaintiffs’ disability discrimination and associational 
discrimination claims under the NYCHRL, in order for the 
district court to conduct “an independent liberal construc-
tion’” of those claims in the fi rst instance.27 

4. The Faragher/Ellerth Affi rmative Defense

In Faragher v. City of Boca Raton, 524 U.S. 775 (1998) 
and Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998), 
the United States Supreme Court held that although an 
employer was subject to vicarious liability to a victimized 
employee for a hostile environment created by a supervi-
sor with immediate (or successively higher) authority over 
the employee, the employer could raise an affi rmative 
defense to liability or damages by proving, by a prepon-
derance of the evidence: 

…two necessary elements: (a) that the 
employer exercised reasonable care to 
prevent and correct promptly any sexu-
ally harassing behavior, and (b) that the 
plaintiff employee unreasonably failed 
to take advantage of any preventive or 
corrective opportunities provided by the 
employer or to avoid harm otherwise.28

The plain language of the NYCHRL appears to pre-
clude this affi rmative defense. See NYCHRL § 8-107(13)(b) 
(“An employer shall be liable for an unlawful discrimina-
tory practice based upon the conduct of an employee or 
agent…where: (1) the employee or agent exercised mana-
gerial or supervisory responsibility”), and one state court 
has so held. Smallen v. New York Univ., No. 106564/06, slip 
op. (Sup. Ct., N.Y. Co. July 8, 2009).

Indus. Inc., No. 09-cv-0601, 2010 WL 227660, at *1 (2d Cir. 
Jan. 21, 2010) (affi rming summary judgment on state and 
federal claims, but vacating and remanding the NYCHRL 
claim, so that the district court can decide whether to 
exercise supplemental jurisdiction over it and how to 
interpret any applicable NYCHRL provisions); Costantin v. 
New York City Fire Dep’t, No. 06-cv-4631, 2009 WL 3053851, 
at *19 (S.D.N.Y. Sept. 22, 2009) (“The City law…merely 
requires that a plaintiff show more than what a reasonable 
victim of discrimination would consider ‘petty slights and 
trivial inconveniences.’” (quoting Williams); Dixon v. City of 
New York, No. 03-cv-343, 2009 WL 1117478, at *1 (E.D.N.Y. 
April 24, 2009) (on reconsideration after Williams, permit-
ting NYCHRL hostile work environment claims to go 
forward); Zustovich v. Harvard Maint., Inc., No. 08-cv-6856, 
2009 WL 735062, at *12 (S.D.N.Y. Mar. 20, 2009) (dismiss-
ing state, but not City, hostile work environment claim due 
to the “liberal pleading standard and protective nature of 
the [NYCHRL]”); McHam v. City of New York, Index No. 
16278-2007, slip op. at 3 (Sup. Ct., Queens Co. Dec. 10, 
2009) (under NYCHRL, “liability should be determined 
by the existence of unequal treatment and questions of 
severity and frequency reserved for consideration of dam-
ages”); Lampner, No. 10894/07, slip op. ( Sup. Ct., Kings 
Co. Nov. 6, 2009) (plaintiff satisfi ed “petty slights or trivial 
inconveniences” threshold where he alleged that, due to 
his religious beliefs, defendant “put him in a cubicle, put 
another employee of lower rank in his offi ce, took away 
his privileges, monitored his phone conversations, and 
encouraged him not to continue observing his religious 
tenets”).18

2. The “But-For” Standard

In Gross v. FBL Fin. Servs., Inc., No. 08-441, 557 U.S. __, 
129 S. Ct. 2343 (2009), the United States Supreme Court 
held that a plaintiff alleging age discrimination under the 
Age Discrimination in Employment Act (“ADEA”) must 
prove that age was the “but-for” cause of the employer’s 
adverse decision.19 The Court rejected the mixed-motive 
analysis, applicable in the Title VII context, where a plain-
tiff need only show that an improper consideration, such 
as race or gender, was a motivating factor in the adverse 
decision.20 

At least one court has rejected the application of Gross 
to claims brought under the NYCHRL. Weiss v. JP Mor-
gan Chase & Co., No. 06-cv-4402, 2010 WL 114248, at *1 
(S.D.N.Y. Jan. 13, 2010). The court in Weiss held that the 
“but-for” causation standard applicable to plaintiff’s age 
discrimination claim under the ADEA is not applicable to 
plaintiff’s claim under the NYCHRL, citing the Restoration 
Act and subsequent cases.21 “[T]he NYCHRL requires only 
that a plaintiff prove that age was ‘a motivating factor’ for 
an adverse employment action.”22

3. The Reasonable Accommodation Standard

Since Williams, state and federal appellate courts 
have acknowledged the “very different conception” of 
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toration Act “specifi cally reject[ed] a materiality require-
ment.”34 Thus, the court held, “the language of the [NY-
CHRL] does not permit any type of challenged conduct to 
be categorically rejected as nonactionable.”35 

Since Williams, a number of courts have upheld the 
NYCHRL’s broad retaliation prohibition. Brightman, 878 
N.Y.S.2d at 358 (“Defendants’ alleged retaliatory acts… 
also satisfy the requirement of the [NYCHRL] that they 
‘must be reasonably likely to deter a person from engaging 
in protected activity’”); McHam v. City of New York, Index 
No. 16278-2007, slip op. at 5 (Sup. Ct., Queens Co. Dec. 10, 
2009) (“[t]he NYCHRL bars ‘any manner’ of retaliation, 
and ‘need not result in an ultimate action with respect to 
employment…or in a materially adverse change in the 
terms and conditions of employment.… Retaliation is to 
be weighed in a context-specifi c assessment of whether 
conduct had a ‘chilling effect’ on protected activity—a 
judgment that a ‘jury is generally best suited to evalu-
ate...’” (quoting Williams, 61 A.D. 3d at 70–71.); Winston, 
633 F. Supp. 2d at 48 (noting that the NYCHRL bars “any 
manner” of retaliation).

D. Extraterritorial Application 

In 2009, state and federal courts also expanded the 
circumstances in which the NYCHRL can be given extra-
territorial application. Prior to 2009, the courts applied the 
so-called “impact rule,” which held that, in order to apply 
the NYCHRL to a claim, the impact of the alleged violation 
must be felt inside New York City.36

In Hoffman v. Parade Publ’ns, 65 A.D. 3d 48 (1st Dep’t 
2009), the court held that a non-resident can bring a claim 
under the NYCHRL and the NYSHRL when “the alleged 
discrimination occurred within New York City and New 
York State respectively.”37 Since the plaintiff—a traveling 
salesman who reported to and occasionally met with man-
agement in New York City, and who was terminated by 
the company’s president via a telephone call made from 
New York City—had alleged that the termination decision 
was made in New York City, the court declined to dismiss 
the claim.38 

Courts in the Southern and Eastern Districts of New 
York have adopted the Hoffman analysis. In Rohn Pad-
more, Inc. v. LC Play, Inc., __ F. Supp. 2d __, 2010 WL 93109 
(S.D.N.Y. 2010), the plaintiff, who worked primarily at his 
home in Los Angeles for a manufacturer located in New 
York City, was terminated via an e-mail sent from the 
company’s New York offi ces.39 The court concluded that 
the NYSHRL and NYCHRL “apply when a discriminatory 
act is committed in New York, even if the impact of that 
act is felt outside of New York.”40 In Spilkevitz v. Chase Inv. 
Servs., No. 08-cv-3407, 2009 WL 2762451 (E.D.N.Y. Aug. 
27, 2009), the court dismissed the NYCHRL claims where 
the plaintiff, who worked at a branch offi ce of defendant 
in Long Island, alleged that she had complained about her 
mistreatment to a high-ranking employee at the defen-
dant’s New York City headquarters, but none of the other 
alleged conduct occurred in New York City.41 Similarly, in 

In Zakrzewska v. New School, 598 F. Supp. 2d 426 
(S.D.N.Y. 2009), however, the court noted that although 
“the plain language of Section 8-107 [of the NYCHRL] is 
inconsistent with” the Faragher/Ellerth defense, the appli-
cability of that defense to sexual harassment and retalia-
tion claims under the NYCHRL is not “free from doubt.” 
For that reason, the Zakrzewska court certifi ed the question 
for interlocutory appeal to the Second Circuit, and the Sec-
ond Circuit certifi ed it to the New York Court of Appeals.29 
As of February 2010, the Court of Appeals had not decided 
the question.

Since the question was certifi ed to the Court of Ap-
peals, two federal courts in the Eastern District of New 
York have avoided the issue. In Suarez v. American Stevedor-
ing, Inc., the court held that it did not need, at the sum-
mary judgment stage, to determine whether the Faragher/
Ellerth defense applied.30 The court dismissed plaintiff’s 
disparate treatment claims under the NYCHRL because 
“‘no construction of the NYCHRL, no matter how broad, 
would compel a different result.’”31 In Audrey v. Career 
Institute of Health and Technology, the magistrate judge 
recommended that, because Zakrzewska had certifi ed 
the Faragher/Ellerth question to the New York Court of 
Appeals, it was inappropriate to grant summary judg-
ment to defendant on plaintiff’s NYCHRL hostile work 
environment claim on the basis of the affi rmative defense. 
The court noted, however, that if the Court of Appeals 
permitted the affi rmative defense, the defendant should be 
permitted to renew its motion.32 

5. The “Materially Adverse” Standard 

Although the NYCHRL was amended in 1991 to 
proscribe retaliation “in any manner” (Administrative 
Code § 8-107[7]), state and federal courts interpreted that 
provision to make actionable only conduct that caused 
a materially adverse impact on terms and conditions of 
employment.33 

In response to those decisions, the Restoration Act 
amended § 8-107(7) to emphasize that “ [t]he retaliation or 
discrimination complained of under this subdivision need 
not result in an ultimate action with respect to employ-
ment, housing or a public accommodation or in a materi-
ally adverse change in the terms and conditions of em-
ployment, housing, or a public accommodation, provided, 
however, that the retaliatory or discriminatory act or acts 
complained of must be reasonably likely to deter a person 
from engaging in protected activity.”

One year after the Restoration Act became law, the 
United States Supreme Court, in Burlington Northern and 
Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006), held that a 
plaintiff alleging workplace retaliation must show “that a 
reasonable employee would have found the challenged ac-
tion materially adverse, which in this context means it well 
might have ‘dissuaded a reasonable worker from mak-
ing or supporting a charge of discrimination.’” (citations 
omitted). In Williams, the court noted that, although this 
standard was “similar” to the NYCHRL standard, the Res-
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York City law fi rm Broach & Stulberg, LLP, which repre-
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Popa v. PriceWaterhouseCoopers, LLP, No. 08-cv-8138, 2009 
WL 2524625 (S.D.N.Y. Aug. 14, 2009), the court dismissed 
the NYCHRL claims because the plaintiff, who worked in 
defendant’s Chicago and London offi ces, did not allege 
that “any of the alleged discriminatory or retaliatory acts 
occurred in New York.” 42 

E. Conclusion

Recent decisions interpreting the NYCHRL have 
brought to fruition the vision of the Restoration Act’s 
drafters: a uniquely liberal law dedicated to protecting and 
compensating victims of discrimination and retaliation, 
unfettered by judicial doctrines restricting the protec-
tions of similar state and federal statutes. From a plain-
tiff’s perspective, the NYCHRL now provides a powerful 
avenue for asserting and vindicating discrimination and 
retaliation claims. While such claims still must be properly 
pleaded and supported, they are far less likely to be dis-
missed or rejected on summary judgment than their state 
and federal counterparts. From a defendant’s perspective, 
the NYCHRL presents a formidable challenge, as claims 
under that law no longer can be viewed as carbon cop-
ies of their state and federal counterparts, and cannot be 
defended on grounds available under those counterparts. 
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head system, and paper copies of all exhibits and 
displays as a last resort (i.e., doing it the old-fash-
ioned way).

– If all fi les are on a laptop, counsel should have 
(1) an extra laptop containing the fi les; and (2) 
a backup copy of software and fi les on CD, 
fl oppy disk, etc. 

– Counsel should make sure the court has an 
extra light bulb for the projector, as bulbs are 
very expensive and may not be immediately 
obtainable.

5. Operators of equipment. Counsel should identify 
for the court the people who will be operating 
the equipment, whether co-counsel, paralegals or 
others. Operators should be especially responsive 
to instructions from the court (particularly if the 
court does not have a “kill switch”—an override 
function that allows the court to turn off the audio 
and/or video of a display upon an objection).

6. Inspection and testing of court’s equipment. 
Counsel and their staff should request from the 
court an opportunity to inspect and test equip-
ment in the courtroom, particularly to determine 
compatibility of their equipment to the court’s 
equipment.

7. Suffi cient audio. Counsel must confi rm that the 
audio in the courtroom is suffi cient. If supplemen-
tal audio equipment is needed, it must be compat-
ible with the court’s system.

8. Reasonably viewable displays. The display areas 
must be reasonably viewable to the jurors, judge, 
law clerk, and counsel (and even the public). 
Counsel should consider that the projection of 
material may reduce crispness of the characters 
or detail of the visual display as compared to the 
appearance of the same material on a computer 
monitor; accordingly, counsel may want to choose 
simpler fonts when enlarging, since fonts with 
more fl ourishes will be less crisp when enlarged.

9. Special accommodations for trial participants. 
Counsel should determine suffi ciently before trial 
whether a participant at trial will need a special 
accommodation available through some form 
of technology. For instance, if a witness cannot 
communicate through sign language or handwrit-
ing, the witness may be able to do so through a 
computer or similar device.

Introduction
To successfully bring or defend a federal civil action, 

trial counsel must learn how to use courtroom technology 
effectively. To do so, counsel must understand and ap-
preciate the practical, legal, and ethical concerns raised by 
the use of courtroom technology. Although only a small 
percentage of federal civil actions reach trial, employment 
discrimination and other labor-related actions represent 
a signifi cant percentage of those that do. Consequently, 
trial counsel handling labor and employment actions must 
learn not only how to use courtroom technology, such as 
document cameras, presentation software, and videocon-
ferencing, but also must understand and appreciate the 
many practical, legal, and ethical concerns it raises, includ-
ing its impact on the fact-fi nder and the various procedur-
al and evidentiary issues related to presenting evidence 
and examining witnesses via technology. Below, I briefl y 
discuss many of the fundamental concerns that guide the 
effective use of courtroom technology.

A. Preliminary Concerns
1. Plan in advance. Suffi ciently before trial, counsel 

should determine what technology/equipment 
is available in the courtroom, what technology/
equipment counsel desires to bring to and use in 
the courtroom, and whether opposing counsel 
will be using some form of technology, such as 
electronic exhibits or illustrative aids, during trial. 
Often, counsel on one side of the case is familiar 
with courtroom technology and plans to utilize 
it at trial. If opposing counsel is not familiar or 
comfortable with courtroom technology, he or she 
must decide whether his or her client will be at a 
disadvantage with the fact-fi nder if he or she does 
not also utilize courtroom technology and, at the 
very least, learn to respond appropriately to the 
other side’s use of electronic exhibits and illustra-
tive aids.

2. Additional equipment. Counsel should alert the 
court suffi ciently before trial whether they intend 
to bring additional equipment into the courtroom.

3. Videoconferencing. Counsel should alert the 
court suffi ciently before trial whether they intend 
to utilize technology that may need advance prep-
aration and planning, such as videoconferencing.

4. Backup equipment and alternative means. 
Counsel and the court should determine what 
backup equipment or alternative means exist if 
the equipment fails. Counsel should have backup 
equipment available, such as a traditional over-

Federal Practice: Using Technology at Trial
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tor as it is fed from the court reporter’s computer. 
An enhanced level of service, so-called interactive 
real-time, allows counsel to annotate the transcript 
with notes as text is presented and to scroll back 
in the transcript even as new text is fed from the 
court reporter’s computer. Counsel’s notes are 
then maintained in a separate fi le, which can be 
displayed, searched, and printed with the tran-
script even after the transcript is fi nalized by the 
court reporter.

8. Use of unedited real-time transcript. Counsel 
should ask the court for direction on the use that 
can be made by counsel of the unedited real-time 
transcript. Typically, counsel may use the unedited 
real-time transcript only for counsel’s notes and, 
therefore, may not read from it in questioning 
witnesses or in arguing to the jury. Rather, the 
court reporter will read from the reporter’s notes 
or counsel must await the certifi ed, edited copy of 
the transcript. Thus, counsel generally is limited to 
using the unedited real-time transcript for coun-
sel’s own notes. Moreover, if Internet access is 
available from the courtroom, counsel can stream 
the real-time transcript to co-counsel or other sup-
port personnel outside the courtroom.

9. Cost of real-time reporting. Counsel should seek 
to share the costs of real-time reporting with op-
posing counsel.

10. Ability to see and hear displays/exhibits. As in 
any case, counsel should be sure that the court 
reporter is suffi ciently able to see and hear the 
displays and exhibits.

C. Jury Concerns
1. Ability to see and hear displays/exhibits. The 

jurors must be able to see and hear the exhibits 
and displays. The monitors should be of suffi cient 
size and within a reasonable distance from the 
jurors. The court should be asked to remind the 
jurors to bring required glasses for reading and/or 
distance.

2. Colorblind or color-defi cient jurors. If any juror 
is colorblind or color-defi cient, counsel may have 
to alter the colors of displays.

3. Hearing-impaired jurors. Judicial Conference 
policy is to accommodate hearing-impaired trial 
participants, which would include otherwise 
qualifi ed jurors.

4. Effectiveness of visual presentation with pro-
spective jurors. Counsel should consider whether 
a television-oriented presentation will be more 
effective than a paper-oriented presentation with 

10. Hearing-impaired trial participants. Judicial 
Conference policy is to accommodate hearing-
impaired counsel, parties, and witnesses.

11. Kill switch for court. Counsel should inquire 
whether the court has a kill switch or override for 
removing electronic exhibits or illustrative aids 
from the jurors’ view and hearing. Otherwise, 
responsibility for removing electronic exhibits or 
illustrative aids falls on counsel.

B. Court Reporting Concerns
1. Availability of real-time reporting. If real-time 

reporting is available, and the parties choose to 
use it, they should consult with the court reporter 
before trial to make sure that the appropriate 
equipment is available and appropriate connec-
tions can be made.

2. Access to real-time transcript. It must be de-
termined who will have access to the real-time 
transcript. Some judges have real-time displays on 
the bench. If the court reporter provides real-time 
reporting, counsel may request access, although 
the costs may be signifi cant.

3. Witness-access issues. Cross-examining counsel 
may not want the witness to have access to the 
real-time transcript. If the witness has access, 
cross-examining counsel may request that the 
monitor be turned off during cross-examination. 
However, counsel may fi nd it acceptable for an 
expert witness to have access to the real-time 
transcript during cross-examination, particularly 
if lengthy hypotheticals will be posed to the expert 
witness.

4. Instructing jurors on real-time displays. If real-
time display is used in the case, the court may 
want to instruct the jurors that the display will not 
be available to them.

5. Accommodating hearing-impaired trial partici-
pants. Because the court is authorized to accom-
modate hearing-impaired counsel, witnesses and 
jurors at court expense, this may include access to 
real-time reporting.

6. Providing court reporter list of names, places, 
and special terms. If real-time reporting is used, 
counsel should provide to the court reporter a list 
of names, places, and medical, technical or other 
special terms that will arise during the trial so 
that the percentage of untranslated words can be 
minimized.

7. Level of real-time reporting service provided. A 
basic level of real-time reporting allows counsel to 
see the translated text scrolling down the moni-
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4. Use of different format. If an exhibit is not pre-
sented in its same format, it may be objectionable. 
For example, computer-driven displays may add, 
inter alia, titles, labels, colors, highlights, motion, 
or sound; or text may be enhanced with color 
highlighting, callout boxes, or lines; or various 
documents may be pasted on one display. If an 
objection is made, counsel must be prepared to 
readily modify the presentation to overcome the 
objection.

5. Simple bullet-point presentation. Counsel new 
to using technology in the courtroom should 
consider using a simple bullet-point presentation 
during the opening statement. As a rule of thumb, 
if counsel can say the words in the display with-
out objection, then counsel can put those words in 
a simple bullet-point presentation, just as counsel 
traditionally is permitted to use an easel or chalk-
board to list bullet points. For example, in a case 
involving alleged breach of a sales contract, coun-
sel can include a very simple bullet-point presen-
tation to present the basic elements that must be 
proven (existence of a contract, agreed upon price 
or method of determining price, performance, and 
damages), and then continue bullet points for each 
of the elements.

6. Sophisticated bullet-point presentation. Counsel 
may consider a more sophisticated bullet-point 
presentation, such as using a visual display with 
the full text of a document on one-half of the mon-
itor and bullet points on other half of the monitor. 
However, caution must be used in not making the 
presentation argumentative. Thus, counsel should 
carefully consider whether the points used are 
literal or fair characterizations of actual text or 
whether they are argumentative or unfair charac-
terizations of actual text. Opposing counsel must 
be prepared to digest the visual presentation and 
make prompt objections, particularly if opposing 
counsel has not been afforded a preview of the 
bullet-point slides.

E. Objections to Evidentiary Exhibits at Trial
1. Completeness. One of the main objections likely 

to be interposed to evidentiary exhibits that 
are displayed electronically is “completeness,” 
whether dealing with documents, photographs or 
videos. Rules 106 and 611(a) of the Federal Rules 
of Evidence (“Fed. R. Evid.”) are particularly 
relevant in this regard. Fed. R. Evid. 106 provides: 
“When a writing or recorded statement or part 
thereof is introduced by a party, an adverse party 
may require the introduction at that time of any 
other part or any other writing or recorded state-
ment which ought in fairness to be considered 

particular jurors given the nature of the issues 
presented and the evidentiary matter relied on.

5. Court’s introductory explanation of courtroom 
technology. Counsel should request that the court 
explain to the jurors the different types of equip-
ment and the technology that is available to the 
parties for use in the case, including:

- monitors and touch-screen technology 

- evidence camera

- projector and screen

- real-time reporting equipment

- laptop computers

- videoconferencing and teleconferencing 
equipment

- audio equipment

- hearing assistance equipment

- sidebar white noise

6. Court’s preliminary instructions via technology. 
If counsel will rely on a signifi cant amount of tech-
nology during the case, the court may be urged to 
present preliminary jury instructions on a monitor 
or projection screen as a way to introduce technol-
ogy into the case. If so, the court should be urged 
to use a method which introduces the text para-
graph by paragraph so that jurors follow along 
rather than read ahead.

D. Opening Statements
1. Use of technology in opening statements. Counsel 

should determine what exhibits/displays can be 
used in the opening statement.

2. Advance ruling on exhibits/displays. Generally, 
counsel should (or may be required to, depending 
on local rules or an individual judge’s practices) 
disclose to opposing counsel exhibits/displays 
counsel intends to use during the opening state-
ment to avoid interruption and delay of the 
proceedings. Counsel should consider obtaining 
an advance ruling from the court as to the use of 
such exhibits/displays during opening statement. 
However, counsel should consider whether it is 
more important not to provide opposing counsel 
an opportunity to preview aspects of the opening 
statement.

3. Use of exhibits/displays in opening statements. 
The basic rule is that documents and other eviden-
tiary material that will be admissible at trial can be 
used in the opening statement.
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images from the video are used, opposing counsel 
may, depending on the circumstances, have an 
unfairness objection to the use of the edited video, 
the use of a different speed, or the use of the ex-
tracted image.

F. Objections to Illustrative Aids at Trial
1. Procedure for dealing with objections. Counsel 

should consider in advance of trial the manner 
in which the court will deal with objections to 
illustrative aids that are created and displayed 
electronically. For instance, the court may adopt a 
procedure whereby illustrative aids must fi rst be 
displayed only to the court and opposing counsel 
(i.e., outside the view of the jurors) just prior to 
being used with a witness on direct examination. 
Or the court may direct or counsel may agree that 
illustrative aids be disclosed suffi ciently prior to 
trial or examination of the witness. Thus, counsel 
should inquire in advance whether and how cop-
ies of illustrative aids should be made available 
to opposing counsel and the court. During cross-
examination, on the other hand, a court probably 
would be reluctant to require advance disclosure 
of illustrative aids since that may unduly compro-
mise the effectiveness of the cross-examination.

2. Unfairness. Counsel must be prepared to raise 
objection to illustrative aids. One of the main ob-
jections likely to be interposed to illustrative aids 
is “unfairness.” The unfairness may arise for any 
number of reasons including, for instance, the use 
of labels, colors, or various text treatments such 
as callout boxes, underlining, and highlighting of 
text from documents. Unfairness may also arise 
where motion or sound is used, or where a time 
line is utilized and the time intervals are chosen 
to make the time period appear longer or shorter 
than the actual time period. Unfairness may also 
occur where illustrative aids are used to repeti-
tively present a certain point.

3. Other common objections. Other common objec-
tions include leading, argumentative, narrative, no 
foundation, misstates evidence, assumes facts not 
in evidence, and calls for lay opinion not meeting 
the requirements of Fed. R. Evid. 701.

4. Animations and digitally altered photographs. 
Objections commonly arise as to animations and 
digitally altered photographs. For example, a 
digitally recorded photograph may be altered to 
make it look more like the relevant scene actually 
looked at a time relevant to the action. It may be 
that the witness can testify that the altered pho-
tograph substantially refl ects all aspects of the 
scene at the relevant time and counsel could argue 

contemporaneously with it.” Fed. R. Evid. 611(a) 
provides: “The court shall exercise reasonable con-
trol over the mode and order of interrogating wit-
nesses and presenting evidence so as to (1) make 
the interrogation and presentation effective for 
the ascertainment of the truth, (2) avoid needless 
consumption of time, and (3) protect witnesses 
from harassment or undue embarrassment.” By 
its terms, Fed. R. Evid. 106 applies to “a writing 
or recorded statement,” which would include 
documents, videotapes, and audiotapes; given 
that limitation, Fed. R. Evid. 611(a) can be applied 
by the court to cover materials not within Fed. R. 
Evid. 106. A completeness objection may arise, for 
example, where examining counsel displays to 
the witness only a portion of a written document 
in a slide. If counsel uses callout boxes to extract 
and highlight relevant portions of the text without 
showing the balance of the document, opposing 
counsel would have a completeness objection to 
the showing of the document, which is a writing 
under Fed. R. Evid. 106. The objection is easily 
overcome if the full document is available for dis-
play on the evidence camera, which can be used to 
zoom into relevant text during the examination of 
the witness. Completeness objections arise similar-
ly for photographs and videotapes. For instance, 
if a digital photograph is “cropped,” that is, only 
a portion of the photograph is displayed, oppos-
ing counsel may have a completeness objection 
to the showing of the portion of the photograph. 
Similarly, if a digitally recorded video is edited 
or excerpted to shorten the playing time or if the 
order of the video is rearranged, opposing counsel 
may have a completeness objection to the show-
ing of the portion of the video or the rearranged 
video.

2. Unfairness. Another objection that is frequently 
interposed to evidentiary exhibits displayed 
electronically is “unfairness.” Fed. R. Evid. 403 is 
particularly relevant in this regard. Fed. R. Evid. 
403 provides: “Although relevant, evidence may 
be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or 
by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence.” 
An unfairness objection may arise for a document, 
photograph or video. For instance, if a document 
is shown in a different color or without margins, 
opposing counsel may have an unfairness objec-
tion. If a digital photograph is “resized,” that is, 
reduced or enlarged, opposing counsel may have 
an unfairness objection to the resized photograph. 
Similarly, if a digitally recorded video is edited 
or played at a speed other than normal, or if still 
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or of resolving diffi culties in scheduling a trial that 
can be attended by all witnesses,” good cause and 
compelling circumstances may exist where “[a]
n unforeseen need for the testimony of a remote 
witness . . . arises during trial” and likely exist “if 
the need arises from the interjection of new issues 
during trial or from the unexpected inability to 
present testimony as planned from a different wit-
ness.” Id. Nevertheless, the Advisory Committee 
suggests that the required showing may be more 
diffi cult to make where the party “could reason-
ably foresee the circumstances offered to justify 
transmission of testimony.” Id. In any event, notice 
should be given to opposing counsel and the 
court “as soon as the reasons are known, to enable 
other parties to arrange a deposition, or to secure 
an advance ruling on transmission so as to know 
whether to prepare to be present with the witness 
while testifying.” Id.

3. Audio vs. video transmission. The Advisory 
Committee suggests that audio transmission, 
without video images, may be suffi cient in some 
circumstances; but “[v]ideo transmission ordinar-
ily should be preferred when the cost is reasonable 
in relation to the matters in dispute, the means 
of the parties, and the circumstances that justify 
transmission.” Id.

4. Safeguards for remote transmission. Safeguards 
must be adopted by counsel and the court to 
ensure: (1) accurate transmission of the testimony; 
(2) accurate identifi cation of the witness; (3) pro-
tection against infl uence of the witness by those 
present with the witness; and (4) adequate oppor-
tunity for opposing counsel to object to the use of 
remote transmission. As the Advisory Committee 
suggests, advance notice should be “given to all 
parties of foreseeable circumstances that may lead 
the proponent to offer testimony by transmission” 
to ensure opposing parties “the opportunity to ar-
gue for attendance of the witness at trial…, [and] 
the opportunity to depose the witness, perhaps by 
video record, as a means of supplementing trans-
mitted testimony.” Id.

5. Backup equipment or means. Backup should 
be available if problems arise during the 
videoconferencing.

6. Rule rejected for criminal cases. Notably, in April 
2002, the United States Supreme Court rejected a 
proposed amendment to Rule 26 of the Federal 
Rules of Criminal Procedure, as recommended by 
the Judicial Conference, that would have allowed 
the court to permit live, two-way video presenta-
tion of testimony in criminal cases, provided it 
was in the interest of justice and the requesting 

for its admission into evidence. In any event, the 
altered photograph may serve the same purpose 
as a drawing of the relevant scene and therefore 
serve as an illustrative aid. As for animations, 
generally they are offered as illustrative aids to 
assist an expert in testifying and to assist the 
jury in understanding the expert’s testimony. An 
unfairness objection is commonly asserted as to 
animations, with the objection generally grounded 
in the variations that inevitably exist between the 
alleged actual occurrence or event and the por-
trayal of that occurrence or event by the visual 
and audio presentation of the animation.

G. Preserving Illustrative Aids for the Record
1. Preserving illustrative aids for the record. Coun-

sel must be prepared to preserve illustrative aids 
for the record. For example, if the witness marks a 
photograph displayed on a monitor, counsel must 
determine in advance the method for making a 
copy for the record.

H. Videoconferencing
1. Notice of videoconference use. If videoconferenc-

ing will be used at trial, counsel should notify the 
court suffi ciently before trial so that the appropri-
ate connections can be arranged.

2. Rule for presenting witness by videoconference. 
Remote transmission of testimony is permitted 
under the Federal Rules of Civil Procedure (“Fed. 
R. Civ. P.”) under certain conditions. Fed. R. Civ. 
P. 43(a) provides: “For good cause in compelling 
circumstances and with appropriate safeguards, 
the court may permit testimony in open court by 
contemporaneous transmission from a different 
location.” While this showing may be excused 
upon the parties’ consent, the court is not bound 
by a stipulation and can insist on live testimony. 
Remote transmission typically has been permitted 
for witnesses who are (1) incarcerated; (2) incapac-
itated; (3) remotely located and only peripherally 
involved in the trial; or (4) children. However, as 
the Advisory Committee explains, remote trans-
mission “cannot be justifi ed merely by showing 
that it is inconvenient for the witness to attend the 
trial.” Advisory Committee Note to Fed. R. Civ. P. 
43. As the Advisory Committee further explains: 
“The most persuasive showings of good cause and 
compelling circumstances are likely to arise when 
a witness is unable to attend trial for unexpected 
reasons, such as accident or illness, but remains 
able to testify from a different place.” Id. While the 
Advisory Committee also notes that depositions, 
including video depositions, ordinarily “provide a 
superior means of securing the testimony of a wit-
ness who is beyond the reach of a trial subpoena, 
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5. Use of edited real-time transcript. If real-time re-
cording was used during trial, counsel can request 
that the real-time transcript be edited and certi-
fi ed before closing argument. The edited, certifi ed 
transcript can then be used for closing argument, 
with relevant portions shown to the jury on the 
monitors or projection screen.

J. Jury Instructions and Jury Review of Evidence
1. Court’s jury instructions via technology. Whether 

or not the court provided preliminary jury instruc-
tions via technology, the court may present fi nal 
jury instructions on a monitor or projection screen. 
If so, the court should be urged to use a method 
which introduces the text paragraph by paragraph 
so that jurors follow along rather than read ahead.

2. Jury review of electronic exhibits. During delib-
erations, the jurors are entitled to review the evi-
dence presented in the case, including electronic 
exhibits. To the extent that electronic exhibits were 
presented in the case and are available on paper 
copies, the court may decide to present the paper 
copies to the jurors. However, if the exhibits are in 
digital records for which there are no paper cop-
ies, the parties may consider placing the material 
on a CD for viewing by the jurors, preferably via 
a laptop computer and monitor. This procedure 
is similar to providing the jurors with a player for 
traditional videotapes and audiotapes.

Peter J. Ausili is a Law Clerk to Hon. Leonard D. 
Wexler, United States District Judge for the Eastern 
District of New York. Former Associate, Weil, Gotshal 
& Manges and Kaye, Scholer, Fierman, Hays & Handler. 
Member, Committee on Civil Litigation, Eastern Dis-
trict of New York. Former Director, Suffolk County Bar 
Association; Offi cer, Suffolk Academy of Law; Assistant 
Editor, Suffolk Lawyer. Former Co-Chair, Federal Court 
Committee and Labor & Employment Law Committee, 
SCBA.

party showed exceptional circumstances, appro-
priate safeguards for the transmission, and the 
witness was unavailable within the meaning of 
Fed. R. Evid. 804(a)(4)-(5).

I. Closing Arguments
1. Leeway accorded counsel in use of illustrative 

aids. During closing argument, counsel is not lim-
ited to using only exhibits offered into evidence or 
illustrative aids used during opening statements 
or at trial. Given the leeway typically accorded 
counsel during closing argument, counsel can 
present new materials to the jury, such as illustra-
tive aids adding new or different visual or audio 
effects.

2. Using illustrative aids to make closing argu-
ments more effective. Appropriate use of illus-
trative aids can make a closing argument more 
effective by making it shorter, more orderly, more 
logical, and more persuasive. In complex cases, or 
those with a large number of exhibits and/or wit-
nesses, illustrative aids can facilitate a summary 
of the evidence to make it more easily recalled and 
understood from that party’s perspective.

3. Advance ruling on illustrative aids. Counsel 
should seek advance approval from the court as to 
illustrative aids that counsel intends to use in clos-
ing argument to avoid or mitigate interruption, 
delay, and prejudice. However, counsel should 
consider whether it is more important not to pro-
vide opposing counsel an opportunity to preview 
aspects of the closing argument.

4. Alterations of digital photographs or videos. 
Given the leeway counsel enjoys during clos-
ing argument, it may be fair game for counsel to 
use digitally altered photographs or videos for 
purposes of argument (provided the alteration is 
made obvious to the jury and court) to enhance 
the logic or persuasiveness of counsel’s argument 
or detract from the logic or persuasiveness of op-
posing counsel’s argument.
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lawsuit, the Second Circuit stated 
that unnamed class member was 
not a client of class counsel prior to 
class certifi cation). 

The Restatement echoes this 
view:

A lawyer who represents a 
client opposing a class in a 
class action is subject to the 
anti-contract rule of this 
Section. For the purposes 
of this Section, according to 
the majority of decisions, 

once the proceeding has been certifi ed as 
a class action, the members of the class 
are considered clients of the lawyer for 
the class; prior to certifi cation, only those 
class members with whom the lawyer 
maintains a personal client-lawyer rela-
tionship are clients. Prior to certifi cation 
and unless the court orders otherwise, in 
the case of competing putative class ac-
tions a lawyer for one set of representa-
tives may contact class members who are 
only putatively represented by a compet-
ing lawyer, but not class representatives 
or members known to be directly repre-
sented in the matter by the other lawyer. 

Restatement (Third) of the Law Governing Lawyers, § 99, cmt. 
1 (1998). The ABA’s Standing Committee on Ethics and 
Professional Responsibility has taken the same position. 
ABA Formal Opinion 07-445 (2007). 

This application of Rule 4.2 allows defense counsel to 
have ex parte contact with pre-certifi cation putative class 
members not only in order to gather information to help 
defeat class certifi cation, but even for the purpose of try-
ing to settle their claims on an individual basis, and even 
if doing so may undermine the viability of class certifi ca-
tion itself. E.g., Christensen v. Kiewit-Murdock Investment 
Corporation, 815 F. 2d 206 (2d Cir. 1987); Weight Watchers 
of Philadelphia, Inc. v. Weight Watchers Int’l, Inc., 455 F. 2d 
770 (2d Cir. 1972); In re MAT Five Securities Litigation, 2008 
U.S. Dist. 63008 (S.D.N.Y. 2008); Bublitz v. E.I. DuPont de 
Nemours, 196 F.R.D. 545 (S.D. Iowa 2000). 

Once certifi cation occurs, including oral certifi cation 
of the class, class members are uniformly considered rep-
resented for purposes of Rule 4.2. Tedesco v. Mishkin, 629 
F. Supp. 1474 (S.D.N.Y. 1986).

In a collective action, the principles are generally the 
same, but their application is a bit different. In a tradi-
tional class action, once the class is certifi ed, members 
are represented unless and until they opt out of the class. 
E.g., Parks v. Eastwood Insurance Services, Inc., 235 F. Supp. 

Q I am representing an em-
ployer in a recently fi led 
federal class action lawsuit. 

No class has been certifi ed at this 
point. I would like to have direct 
contact with current employees who 
fi t within the class description, to 
gather information I think will be 
useful in defeating a certifi cation 
request. Do I need to worry about 
Rule 4.2 of the Rules of Professional 
Conduct?

A Rule 4.2 provides that
“[i]n representing a client, a 
lawyer shall not communicate or cause another to 

communicate about the subject of the representation with 
a party the lawyer knows to be represented by another 
lawyer in the matter, unless the lawyer has the prior con-
sent of the other lawyer or is authorized to do so by law.” 
Thus, this no-contact rule prohibits direct communication 
by a lawyer with a represented party (in the matter at 
hand), without the other lawyer’s prior consent.

Obviously, named plaintiffs/class representatives 
would be off limits to ex parte contact because they are 
clearly represented by class counsel.

The issue your situation presents is whether putative 
class members prior to class certifi cation are also consid-
ered “represented” by class counsel. A few courts have 
recognized that even prior to certifi cation, class coun-
sel owe some level of fi duciary duty to putative class 
members, even if a “full” attorney-client relationship has 
not yet been formed. In a minority of cases, courts have 
recognized that as a result of even this limited fi duciary 
relationship, there is suffi cient “representation” to trigger 
coverage under the no contact rule. See, e.g., Gates v. Rohm 
and Haas Company, 2006 U.S. Dist. LEXIS 85562 (E.D. Pa. 
2006). 

The overwhelming majority view (including in the 
Second Circuit), however, is to the contrary. Prior to class 
certifi cation, putative class members are not considered 
represented by class counsel and therefore are “fair 
game” (from an ethics perspective) for unilateral contact 
by the defense counsel. E.g., Van Germert v. Boeing Co., 
590 F. 2d 433 (2d Cir. 1978), aff’d on other grounds, 444 U.S. 
472 (1980); Weight Watchers of Philadelphia, Inc. v. Weight 
Watchers Int’l, Inc., 455 F. 2d 770 (2d Cir. 1972); Bell v. 
Addus Healthcare, Inc., 2007 U.S. Dist. LEXIS 69221 (W.D. 
Wash. 2007); Parks v. Eastwood Insurance Services, Inc., 235 
F. Supp. 2d 1082 (C.D. Cal. 2002); In re McKesson HBOC, 
Inc. Sec. Litig., 126 F. Supp. 2d 1239 (N.D. Cal. 2000); 
Garrett v. Metropolitan Life Ins. Co., 1996 U.S. Dist. LEXIS 
8054 (S.D.N.Y. 1996); Bower v. Bunker Hill Company, 689 F. 
Supp. 1032 (E.D. Wash. 1985); Cf. Schick v. Berg, 430 F.3d 
112 (2d Cir. 2005) (applying Texas law in a malpractice 

Ethics Matters
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fi nding Rule 4.2 implicated. For many courts, the mere 
fact that an individual is within the group of persons 
who are allegedly aggrieved is insuffi cient to bring them 
within the coverage of Rule 4.2; instead there must be an 
actual attorney-client relationship established with the 
EEOC before Rule 4.2 will bar defense communications. 
E.g., EEOC v. Joslin Dry Goods Company, 2007 U.S. Dist. 
LEXIS 7741 (D. Colo. 2007); EEOC v. Albertson’s Inc., 2006 
U.S. Dist. LEXIS 72378 (D. Colo. 2006); EEOC v. Morgan 
Stanley & Co., Inc., 206 F. Supp. 2d 559 (S.D.N.Y. 2002); 
EEOC v. Dana Corp., 202 F. Supp. 2d 827 (N.D. Ind. 2002); 
EEOC v. TIC-The Indus. Co., 2002 WL 31654977 (E.D. La. 
2002).

If there is a topic/ethical issue of interest to all Labor 
and Employment Law practitioners that you feel would 
be appropriate for discussion in this column, please con-
tact John Gaal at (315) 218-8288.

John Gaal is a member in the fi rm of Bond, Schoe-
neck & King, PLLC in Syracuse, New York and an ac-
tive Section member

2d 1082 (C.D. Cal. 2002). In a collective action, initial 
certifi cation leads to an opt-in opportunity. Putative class 
members in a collective action are normally not consid-
ered represented by class counsel for these purposes 
until they actually opt into the class. Id; but see Bowens v. 
Atlantic Maint. Corp., 546 F. Supp. 2d 55 (E.D.N.Y. 2008) 
(holding that once class certifi cation occurs in a FLSA 
collective action, communication is improper even with 
potential opt-in class members). 

Different from both the traditional class action and 
the collective action is the EEOC “class action.” The 
EEOC is able to seek what amounts to class-wide relief 
without having to comply with the formal class action 
rules of Federal Rule of Civil Procedure 23. See General 
Telephone Co. v. EEOC, 446 U.S. 318 (1980). In these situ-
ations, the EEOC is not strictly representing any indi-
vidual but rather is serving a broad public purpose. As 
a result, the absence of any “certifi cation,” coupled with 
the difference in the relationship that exists between the 
EEOC and those individuals whose claims it is pursuing 
and the relationship that exists between class counsel 
and class members, have led some courts to more closely 
review the actual EEOC/individual relationship before 
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Defi ning the Complaint
When conducting an investigation, it is critical to 

defi ne the context of the complaint. 

• Has the complaint been fi led as part of an inter-
nal investigation that defi nes procedures to be 
followed? 

• What company policies, state or federal law or 
regulations are implicated by the complaint or the 
facts uncovered during an investigation?

• What actions must be taken at the outset to protect 
the complainant and/or accused? 

• What actions must be taken to protect the client?

Often these defi ning parameters will assist you in 
pursuing facts to support or refute the substance of the 
complaint. It is important that the complainant is in-
formed that an investigation is being undertaken based 
on the complaint fi led and that the complainant is given 
a copy of any relevant policies, complaint procedures and 
avenues of appeal.

Method of Investigation 
The investigator determines the method of investiga-

tion. The complaint defi nes the substance of the investi-
gation. During the course of the investigation additional 
facts may be uncovered that suggest a different direction 
to the complaint and/or investigation. However, all in-
vestigations require that certain steps are taken.

1. Initial Meetings with Complainant and Review of 
Written Complaint, if any.

2. Methods of Corroboration of Complainant’s 
Complaint. 

a. Witness interviews and statements, fi rst-
hand observation versus hearsay or com-
plainant report only.

i. Witnesses identifi ed by complainant

ii. Witnesses identifi ed by proximity/pres-
ence or observation

b. Documentary evidence (text messages, cell 
phone calls or voicemail, computer records, 
e-mail, calendars or written documents).

c. Gifts.

d. First person—journals, notes, diaries.

3. Review of Business Records.

By law, to protect both the employer and potential 
victims, complaints of discrimination or harassment 
require a formal investigation. Even without a legal 
mandate to investigate, employers must undertake an 
investigation to ensure that alleged employee miscon-
duct is substantiated and can support disciplinary action. 
Investigations or compliance audits also are critical to en-
sure that administrative functions meet legal enforcement 
requirements for a host of wage and hour laws or code of 
conduct compliance that is industry specifi c.

Documentation of the investigative process is criti-
cal to preventing further discrimination, harassment, 
misconduct and potential liability for the employer. It 
is important to undertake any investigation promptly 
and thoroughly, as soon as the employer is aware of the 
complaint. Case law requires an effective investigation to 
be prompt, thorough, comprehensive, neutral and with a 
reasonable conclusion based on the facts ascertained.

Certain minimal standards must be observed in the 
investigative process, including:

• maintaining confi dentiality, to the extent possible; 

• ensuring that the investigation is conducted neu-
trally and without bias;

• ensuring that facts are not pre-judged; and

• ensuring that questions are open-ended and do not 
prejudice the process.

Other important caveats include maintaining the privacy 
of all parties and emphasizing to all parties that there 
will be no retaliation for making a complaint or pursuing 
it unless the complaint was brought forward maliciously 
and with knowing falsity.

To achieve each of these goals it may be necessary 
to place the accused on administrative leave during 
the course of the investigation. It also may be crucial to 
separate the complainant and the accused during the 
investigative process and, depending on the outcome, at 
the conclusion of the investigation.

It also is advisable to give all witnesses the oppor-
tunity to have a union representative or another person 
present if the witness so chooses. Although Weingarten 
rights attach to anyone who may be subject to disciplin-
ary action, it is equally important to address the anxiety 
that strict fact witnesses may have during the course of 
an investigation. If having an observer present assists the 
investigator in obtaining cooperation of witnesses, it is 
worth offering representation.

Investigations of Workplace Misconduct
By Norma G. Meacham
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of applicable policies and law. Even if the facts are not 
all in accord, it is important for the investigator to make 
certain credibility determinations which are stated in the 
report. If one witness is at odds with ten other witnesses, 
with rare exceptions, that one witness’s credibility will 
be questioned absent some underlying motivation of the 
ten oppositional witnesses. The recommendations will 
include an analysis of any violations of law or policy and 
recommended corrective action. Such corrective action 
could include re-emphasizing policy, training, reassign-
ment of the wrongdoer, counseling or discipline up to 
and including termination. Most importantly, the wrong-
ful conduct must end immediately and preventive action 
must be taken to minimize the risk that such conduct will 
reoccur in the future. All parties must be informed that 
there cannot be any retaliation for fi ling or pursuing a 
complaint. It is critical that the complainant is informed 
of the outcome of the investigation, the steps to be taken 
if those steps involved the complainant and whether the 
complaint has been substantiated. It is appropriate to re-
iterate the available appeal process. Similarly, the accused 
must be informed of the outcome of the investigation, the 
consequences of the conclusions and the steps, if any, that 
the accused must now take. This process of investigation, 
recommendations and conclusion of the process are all 
very sensitive and require a timely response.

Norma G. Meacham is partner at Whiteman Oster-
man & Hanna LLP, Albany, New York.

a. Computer e-mail.

b. Files, including medical records if applicable 
and prior complaints, if any.

c. Security access—doors, phones, computers.

d. Phones.

e. Personnel fi les of complainant, accused and/
or witnesses.

f. Manager/supervisor fi les.

4. Reconciliation of Data, Evidence.

a. Can the credibility of the witness(es) be 
reconciled? Is there an ulterior motive? 
Outward signs supporting or refuting the 
complaint? Has this person previously been 
involved in similar circumstances?

5. What is the Reputation of Complainant/Accused?

6. What are the Relative Relationships of the Com-
plainant and the Accused? Co-workers? Col-
leagues? Supervisor/subordinate? High-ranking 
offi cer of the company?

7. Meeting with the Accused to Review Allegations 
and Mitigating Factors, if any.

Conclusion of the Investigation
The investigator gathers facts and makes recom-

mendations based on those facts and a critical analysis 
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be made in “good faith,” i.e., for economic or effi ciency 
reasons, and not in order to skirt an employee’s tenure 
and/or disciplinary hearing rights.2 There are also several 
potentially applicable statutory, administrative and/
or collective bargaining agreement-based layoff and/or 
recall procedures which need to be considered and imple-
mented in a layoff situation.3

As is true with regard to almost all of the examples 
provided in this article, be sure before acting to confi rm 
that your client’s decision is not prohibited or restricted 
in some way by your collective bargaining agreement. 
Check for a provision in the contract that constitutes an 
affi rmative waiver of the union’s duty to bargain over 
the terms and conditions of employment related to your 
decision. Remember that, in almost all instances, there 
will be a duty to bargain over the “impact” of a unilater-
ally imposed decision following a demand to do so by the 
affected union.4

Eliminating or Reducing Services to the Public 

An employer does not normally need its union’s 
permission before eliminating or curtailing services to the 
public.5 The employer may, as a result, unilaterally curtail 
the level or extent of those services by, e.g., reducing the 
number of hours during which the services will be offered 
and then shortening employees’ workweeks to conform 
to the new hours of operation.6 The critical Taylor Law-
related aspect of this type of decision is that the New York 
State Public Employment Relations Board (“PERB”) will 
require proof of an actual curtailment of services to the 
public. It will not be suffi cient to implement a plan that is 
only “more effi cient” in that it produces the same level of 
work or services in less working time, or involves having 
only a “skeleton crew” working. 

In order to meet this “curtailment of services” stan-
dard, the employer will have to be able to establish its 
business reasons for the curtailment. It will also likely be 
required to prove that the curtailment in fact reduced the 
hours during which services were provided to the public, 
that affected employees were, as a result, working fewer 
number of hours, that they were all working the same 
number of hours following the curtailment (e.g., going 
from a 35- to a 28-hour week), and that those hours cov-
ered the same period of time (e.g., 9:00 a.m. to 4:00 p.m.).7 

Of more critical importance, of course, is whether an 
employer which implements these actions can concomi-
tantly and proportionately reduce employee salaries. Al-
though the case law is confusing and at times somewhat 
contradictory, the answer appears to be yes.8

Tough economic times can present our municipal 
clients with diffi cult fi nancial and political problems 
which we, as municipal lawyers, are often called upon to 
solve. This article will describe and discuss some of the 
labor relations-related legal and practical issues which we 
and our clients need to anticipate and address. It will also 
present and analyze a variety of creative options available 
to our clients in successfully confronting and resolving 
those issues. 

Introduction
While it is important to be able to present to and 

discuss with our clients the options which follow, there 
is a more macro-level-type of consideration that I believe 
needs to be a part of any discussion about what to do 
with our unions and personnel. I describe it as being care-
ful to counsel our clients to do “the right thing.” Phrased 
another way, just because a client can unilaterally do 
something does not necessarily mean that the client should 
do it. Our role as counsel includes ensuring that this 
global consideration permeates any discussion about the 
“what, who, when, where, why and how” of the decision-
making process. 

Factors our clients should consider prior to making 
any union or personnel-related decision include, among 
others, the impact of the decision upon the affected 
employees and their union, fi nancial and political consid-
erations, public relations and the court of public opinion, 
and the client’s short- and long-term goals and the impact 
that the options under review will have on each. While 
each one may be critically important and self-evident in 
nature, it is surprising how often one or more is ignored 
or simply forgotten during the rush to act. Failure to take 
the time to think them through may cause our clients to 
make decisions for today which will come back to haunt 
them, their employees and unions. 

With these thoughts in mind, let us turn to an analysis 
of some of the types of labor-related decisions a municipal 
client may unilaterally make, i.e., which the client may 
implement without prior negotiations with, and the con-
sent of, its affected unions. 

Examples of Decisions Which the Courts and 
PERB Have Held an Employer May Unilaterally 
Implement

Abolishing Employee Jobs/Positions 

An employer’s decision to eliminate jobs due to eco-
nomic reasons need not be negotiated.1 The decision must 

Municipal Labor and Employment Law
in Tough Economic Times
By Richard K. Zuckerman
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Where there is a signifi cant change in the job quali-
fi cations of the personnel needed to perform the work, 
there may well be no duty to bargain over the decision 
to remove the work from the unit.21 In this situation, a 
balancing test is invoked, with the interests of the em-
ployer and the unit, both individually and collectively, 
weighed against the other. The transfer of job functions 
from uniformed to civilian employees and, conversely, 
from civilian to uniformed employees, constitutes a per 
se change in job qualifi cations and, thus, a change in the 
level of service.22 An employer may also act unilaterally 
if required to do so due to an outside decision beyond its 
control.23

If negotiations are required over a decision, the 
employer is responsible for initiating and, absent an 
emergency, concluding negotiations with the union prior 
to effectuating the decision.24 Even if there is no duty 
to bargain over the decision to reassign the unit’s work, 
the employer will still, as previously noted, likely have 
to bargain over the impact of the decision upon a timely 
demand by the union that it do so.25

Implementing Sick Leave Control Policies 

An employer may unilaterally impose certain sick 
leave management policies.26 Some specifi c items, such 
as requiring an employee to provide a doctor’s note,27 
rescheduling work for the purpose of controlling sick 
leave abuse,28 and changing the time when employees 
must notify an employer of an impending absence29 are, 
in contrast, mandatorily negotiable.

Implementing General Municipal Law §§ 207-a- and 
207-c-Related Policies and Procedures 

An employer may unilaterally implement procedures 
and policies designed to effectuate the employer’s rights 
pursuant to these statutes.30 Certain specifi c items, such as 
implementing procedures which involve a change in the 
extent or amount of employee participation in the pro-
cess, may have to be negotiated.31 Similarly, discontinuing 
fringe benefi t and other payments provided by practice 
to employees on a GML § 207-a or 207-c leave of absence 
must be negotiated, even if there is no statutory entitle-
ment for the employees to receive them.32

Assigning Certain Additional or New Job Duties 

An employer may unilaterally assign job duties which 
are an inherent aspect of the duties and functions of the 
position.33 If, however, the performance of these addition-
al duties lengthens the workday or signifi cantly increases 
employees’ workload, then the employer must negotiate 
the assignment.34 Likewise, requiring employees to per-
form duties which are not within the inherent nature of 
their job is a mandatory subject of bargaining.35 

Not Filling Vacancies 

This is also known as “attrition.” PERB has held that 
a union’s demand that vacancies be fi lled, or that they be 
fi lled within a defi ned period of time, restricts the em-
ployer’s right to effect a staff reduction and is, therefore, 
non-mandatory.9

Reducing or Changing Staffi ng Levels 

An employer has the inherent right to determine staff-
ing levels. This includes deciding how many people will 
be at work at any given time, as well as how many people 
will perform a particular task such as riding in a patrol 
car or on a piece of fi re apparatus.10 Because safety is a 
mandatory subject of negotiation,11 PERB will implement 
a balancing test when an action implicates both staffi ng 
and safety concerns. Where an action raises a safety issue, 
but it is outweighed by the employer’s right to establish 
staffi ng requirements, the staffi ng issue must be dealt 
with, but as part of impact negotiations.12

Changing Hours/Days of Operation 

As was discussed earlier, it is a management preroga-
tive to decide the time span during which work is to be 
performed. An employer may, accordingly, decide to 
increase, reduce or simply shift its hours of operation.13 
How the work is to be performed within that time frame 
may, however, be mandatorily negotiable.14

Restricting the Use of Leave Time 

The number of employees an employer hires and 
chooses to place on duty at any given time is a managerial 
prerogative.15 An employer may, therefore, unilaterally 
reduce the number of available vacation slots so that more 
employees are on duty at a particular time,16 even though 
a reduction in the amount of leave available to an em-
ployee must be negotiated.17 

Assigning Bargaining Unit Work to Non-Unit 
Personnel

This is known as, among other things, “subcontract-
ing” (having someone not in the bargaining unit do the 
work) “civilianizing” (having a civilian rather than, e.g., 
a police offi cer, perform the work) and “privatizing” 
(having private sector employees perform the work). An 
employer may assign unit work to non-unit personnel in 
some, but not all, situations. 

For example, if the “work” has not been exclusively 
performed by unit members for a suffi cient period of 
time, there will be no duty to bargain over the decision 
to subcontract the work.18 Alternatively, if the reassigned 
tasks are not substantially similar to those previously 
performed by unit members, the work may be reassigned 
without prior negotiation.19 The decision by a school 
district to subcontract certain programs and services to a 
BOCES is a non-mandatory subject of negotiation.20 
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Implementing Public Safety Employee Disciplinary 
Procedures 

Because employee discipline is a prohibited subject of 
bargaining for certain police, and possibly other pub-
lic safety units, the employer may establish procedures 
needed to implement the disciplinary procedures affect-
ing covered employees, and may also refuse to implement 
previously bargained procedures.49 Whether this applies 
to a particular unit depends upon, among other things, 
the law or rule governing the affected employees and 
when it became applicable.50

Filing a Managerial/Confi dential Petition 

Certain managerial and/or confi dential employees 
may be removed from the bargaining unit and made a 
part of management if they meet the requisite PERB-
established standards. A managerial employee is defi ned 
as one who “formulates policy” or “may reasonably be re-
quired on behalf of the public employer to assist directly 
in the preparation for and conduct of collective negotia-
tions or to have a major role in the administration of the 
agreement or in personnel administration, provided that 
the role is not of a routine or clerical nature, and requires 
the exercise of independent judgment.”51 

Whether an employee is confi dential is determined by 
the application of a two-part test. The employee must be 
designated to assist a managerial employee in the deliv-
ery of specifi c duties52 and act in a confi dential capacity to 
the managerial employee.53

Implementing Employee Evaluation/Attendance 
Monitoring/Supervisory Policies 

These may be unilaterally implemented, provided 
that there is no change in the nature or extent of the em-
ployee’s involvement in the process.54

Creating a New Position and Establishing the Initial 
Salary 

The creation of a new position and establishment 
of the initial salary are both managerial prerogatives.55 
Bargaining may be required with respect to the step place-
ment of a newly hired employee on the salary schedule 
where a past practice exists regarding same.56

Changing the Type of Equipment to Be Used 

Determining the type of equipment to be used by 
employees does not require decisional bargaining.57

Unilateral Action in an Emergency Situation: 
Compelling Need 

An employer may unilaterally implement an other-
wise negotiable decision where there is a “compelling 
need” to act in an emergency-type situation, provided 
that the employer has negotiated to impasse on the issue, 
and provided further that the employer continues to 

Changing Class Size 

The number of students assigned to a class may be 
unilaterally changed by the employer.36 Here too, though, 
the impact of a change in class size is a mandatory subject 
of bargaining,37 and also requires compliance with both 
the Commissioner of Education’s Regulations addressing 
class size38 and any applicable contractual restrictions. 

Changing Active Employee Insurance Benefi ts 

An employer may unilaterally change an insurance 
plan and/or the benefi ts provided by the plan if the 
employer does not, in doing so, change a preexisting term 
and condition of employment.39 The employer may, how-
ever, otherwise have to negotiate changes to insurance 
benefi ts which materially change terms and conditions 
of employment,40 including a change in the plan itself, 
eliminating dual coverage,41 changing the amount of the 
premium paid by employees42 and changing the amount 
of employees’ co-payments.43

Employers may have somewhat more discretion to 
unilaterally effect changes in retiree insurance benefi ts. 
New York law44 requires participating employers to pay a 
minimum of 50% of the cost of individual premium or 
subscription charges for the coverage of retired employees 
and 35% for the coverage of their dependents who are 
enrolled in the statewide health insurance plans. If an 
employer is contributing more than the minimum levels 
set forth in the law, then it may in many instances unilat-
erally reduce to the minimum levels its contributions for 
retirees’ health insurance premiums, unless there is a 
contrary agreement between the employer and the retiree 
and/or union.45 Be aware, though, that an employee who 
retires during or following the expiration of the collective 
bargaining agreement is deemed to be an active employee 
for negotiability purposes.46

If an employer makes a representation that it will pay 
a certain cost for the insurance premiums for a retiree, 
and the retiree relies upon this promise in deciding to 
retire from employment, and the employer nevertheless 
unilaterally reduces its contributions for the retiree, the 
employer may be estopped and/or otherwise contractu-
ally precluded from unilaterally reducing its preexisting 
insurance contribution level.47

While many public employers may make these deci-
sions without union consent, school districts, BOCES and 
special act schools are prohibited from doing so unless 
there is a corresponding diminution in these benefi ts for 
their active employees.48 On September 4, 2008, Governor 
Paterson vetoed Senate Bill Number S-6457, which would 
have prohibited all public employers from unilaterally 
diminishing health insurance benefi ts or contributions 
made on behalf of retirees or their dependents below the 
current level unless there was a corresponding diminu-
tion in benefi ts for the active employees.
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40 years ago: “…decisions of a public employer with re-
spect to the carrying out of its mission, such as a decision 
to eliminate or curtail a service, are matters that a public 
employer should not be compelled to negotiate with its 
employees.”71 When in doubt about everything else, be 
guided by the principle known as: “Do the right thing.”

Endnotes
1. See, e.g., City Sch. Dist. of New Rochelle, 4 PERB ¶ 3060 (1971); Burnt 

Hills-Ballston Lake Cent. Sch. Dist., 25 PERB ¶ 3066 (1992). 

2. See, e.g., Matter of Young v. Bd. of Educ. of Cent. Sch. Dist. No. 6, Town 
of Huntington, 35 N.Y.2d 31 (1974); James v. Broadnax, 182 A.D.2d 
887, 581 N.Y.S.2d 900 (3d Dep’t 1992); Currier v. Tompkins-Seneca-
Tioga BOCES, 80 A.D.2d 979, 438 N.Y.S.2d 605 (3d Dep’t 1981).

3. See, e.g., N.Y. Civ. Serv. Law §§ 80, 80-a, 81, 85, 86; N.Y. Educ. Law 
§§ 2510, 2585, 3012; 3012-a; 3013; 3031; 8 N.Y.C.R.R. Part 30.

4. See, e.g., West Irondequoit Teachers Ass’n v. Helsby, 35 N.Y.2d 46 
(1974).

5. See, e.g., City Sch. Dist. of New Rochelle, 4 PERB ¶ 3060 (1971); Burnt 
Hills-Ballston Lake Cent. Sch. Dist., 25 PERB ¶ 3066 (1992). 

6. See, e.g., Lackawanna City Sch. Dist., 13 PERB ¶ 3085 (1980); but see 
County of Broome, 22 PERB ¶ 3019 (1989) (an employer may not 
unilaterally reduce employees’ hours if the total hours or services 
provided by the employer are not actually reduced).

7. Id.; see also Oswego School District, 5 PERB ¶ 3011 (1972), aff’d, 6 
PERB ¶ 7008 (3d Dep’t 1973). 

8. See, e.g., Lackawanna City Sch. Dist., 12 PERB ¶ 4552 (1979), rev’d, 
12 PERB ¶ 3122 (1979), on remand, 13 PERB ¶ 4543 (1980), aff’d, 
13 PERB ¶ 3085 (1980) and compare with Schuylerville Cent. School 
District, 14 PERB ¶ 3035 (1981), Rush-Henrietta Central School 
District, 27 PERB ¶ 4631 (1994); Vestal Central School District, 
15 PERB ¶ 3006 (1982), aff’d, 16 PERB ¶ 7020 (3d Dep’t 1983); 
Onondaga Cortland Madison BOCES, 37 PERB ¶ 3025 (2004). 

9. See, e.g., Niagara Falls Police Captains & Lieutenants Ass’n, 33 PERB ¶ 
3058 (2000).

10. See, e.g., City of White Plains, 9 PERB ¶ 3007 (1976); State of New York 
(Dep’t of Transp.), 27 PERB ¶ 3056 (1994); Town of Carmel, 31 PERB ¶ 
3006 (1998); Lake Mohegan Fire District, 41 PERB ¶ 3001 (2008).

11. See, e.g., City of New Rochelle, 10 PERB ¶ 3078 (1977), aff’d, 11 PERB 
¶ 7002 (2d Dep’t 1978).

12. See, e.g., City of White Plains, supra; Lake Mohegan Fire District, supra. 

13. See, e.g., Lackawanna City Sch. Dist., supra. 

14. See, e.g., Starpoint Cent. Sch. Dist., 23 PERB ¶ 3012 (1990).

15. See, e.g., Matter of Int’l Ass’n of Firefi ghters of City of Newburgh, Local 
589 v. Helsby, 59 A.D.2d 342, 399 N.Y.S.2d 334 (3d Dep’t 1977), lv. 
denied 43 N.Y.2d 649 (1978). 

16. See, e.g., State of New York (Dep’t of Corr. Serv.–Elmira Corr. Facility), 
39 PERB ¶ 3004 (2006), citing Town of Carmel, 31 PERB ¶ 3006 
(1998), conf’d, 267 A.D.2d 858, 701 N.Y.S.2d 169 (3d Dep’t 1999).

17. See, e.g., State of New York (Div. of Military & Naval Affairs) v. New 
York State PERB, 23 PERB ¶ 4592 (1990), aff’d, 24 PERB ¶ 3024 
(1991), aff’d, 26 PERB ¶ 7001, 187 A.D.2d 78, 592 N.Y.S.2d 847 (3d 
Dep’t 1993).

18. See, e.g., Manhasset Union Free Sch. Dist., 41 PERB ¶ 3005 (2008), 
aff’d, 42 PERB ¶ 7004 (4th Dep’t 2009), on remand, PERB Case No. 
U-26091(7/23/2009); County of Onondaga, 24 PERB ¶ 3014 (1991); 
Niagara Frontier Transp. Auth., 18 PERB ¶ 3083 (1985). 

19. See, e.g., Niagara Frontier Transp. Auth., 18 PERB ¶ 3083 (1985).

20. See, e.g., Vestal Cent. Sch. Dist., 30 PERB ¶ 3029 (1997), aff’d, 94 
N.Y.2d 409 (2000) (employer’s decision to contract with BOCES 
for printing services was not mandatorily negotiable); Webster 
Cent. Sch. Dist. v. Public Employment Relations Bd., 75 N.Y.2d 619 
(1990) (Education Law § 1950 refl ects Legislature’s intention that 
school districts’ decisions to participate in cooperative educational 
programs not be subject to mandatory negotiation).

negotiate following implementation.58 Financial problems 
are neither a compelling nor emergency situation.59

Areas in Which the Courts and PERB Have 
Required Employers to Successfully Negotiate 
With Their Unions Before Acting

Furloughing Employees 

While an employer may unilaterally direct employees 
not to report to work, it may not unilaterally decide that 
the employees should not be paid during their absences.60 
There may not, however, be a duty to bargain if the 
employer has an existing practice of offering voluntary 
furloughs and/or is contractually privileged to act.61

Implementing a Lag Payroll 

This is a mandatory subject of negotiation.62

Delaying Step Movement 

An employer may not, in the absence of a contractual 
right or practice to do so, unilaterally delay employees’ 
step movements after a contract has expired.63

Substituting Part-Time Employees for Full-Time 
Employees 

An employer may not unilaterally replace full-time 
employees with part-time employees if there has been no 
change in the nature or level of services.64

Changing the Procedures Pursuant to Which Overtime 
Is Earned or Paid 

While management generally has the right to decide 
whether overtime is needed, compensation for overtime 
work is a mandatory subject of negotiation.65 This in-
cludes cost-savings efforts such as eliminating overtime 
payments until employees have actually worked the ap-
plicable federal Fair Labor Standards Act work cycle and/
or not counting leave time as time worked for purposes of 
calculating overtime entitlements. 

Discontinuing Employment Perks 

These include employer-provided meals,66 free 
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Conclusion
Whether the particular action your client is consider-

ing falls within the ambit of a non-negotiable manage-
ment prerogative will ultimately depend upon the specifi c 
circumstances before you, as well as any applicable 
contract provisions, rules, procedures and practices and 
the current state of the law at PERB. When in doubt about 
how to provide counsel about the applicable law, be 
guided by the following principle stated by PERB nearly 
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VII plaintiff to prove that discrimination played a “moti-
vating factor” in an employment decision, but then once 
such a showing is made, allows an employer to defeat all 
liability by proving by a preponderance of the evidence 
that it would have made the same decision even had it 
not considered the discriminatory factor.7 Thus, the “mo-
tivating factor” test requires a two-step causation inquiry. 
First, the employee must show that discrimination was 
a motivating factor in an employment decision. Second, 
if the employee makes such a showing, the burden then 
shifts to the employer to show that it would have made 
the decision anyway based on legitimate factors. 

B. The Civil Rights Act of 1991

Following Price Waterhouse, Congress passed the 
Civil Rights Act of 19918 to reverse part of that decision 
and other Supreme Court decisions.9 The summary and 
purpose of the committee reports on the Civil Rights Act 
of 1991 (the “Act”) tell us that the Act was intended to 
respond to recent Supreme Court decisions by “restoring 
civil rights protections that had been dramatically limited 
by [its] decisions and to strengthen existing protections 
and remedies available under the federal civil rights law 
to provide more effective deterrence and adequate com-
pensation for victims of discrimination.”10 

The Act was Congress’s second attempt to address 
the Court’s alleged curtailment of civil rights. The fi rst 
attempt, the Civil Rights Act of 1990, was passed by Con-
gress, but met the President’s veto. The veto by President 
George H. W. Bush represented his view that the Act 
would fail to eliminate discrimination in the workplace 
and create inducements for quotas. Congress failed to 
garner the votes necessary to override the veto, and in 
1991 Congress and the President reached a compromise 
to pass the 1991 Civil Rights Act. 

Section 107(a) of the Act partially reverses Price 
Waterhouse by allowing a plaintiff to prevail even if non-
discriminatory motivations exist and the employer can 
show that it would have taken the same action in spite 
of the discriminatory purpose.11 However, the Act also 
limits a plaintiff’s remedies in mixed-motive cases where 
the employer can show that the same action would have 
been taken even in the absence of the improper motivat-
ing factor. In those instances, the court may only grant 
declaratory relief, an injunction, and attorney’s fees and 
costs directly attributable to these claims; it cannot grant 
damages, enter an order requiring admission, reinstate-
ment, hiring, promotion, or require back wages to be 
paid.12 

The Supreme Court’s recent decision in Gross v. FBL 
Financial Servs., Inc.1 casts signifi cant doubt on the ap-
plicability of the existing mixed-motives causation test to 
discrimination claims brought under the Americans with 
Disabilities Act (“ADA”). This article examines the law 
on mixed-motive discrimination claims brought under 
the ADA and whether the burden-shifting “motivating 
factor” test remains applicable after Gross.

I. Background
Mixed-motives cases are those cases where employ-

ment decisions, such as hiring and fi ring, are based on 
both legitimate and discriminatory reasons.2 For ex-
ample, if an employer considered both an employee’s sex 
and poor work performance record in making a termina-
tion decision, a case brought challenging that decision 
would be a mixed-motives case.

“The Supreme Court developed the 
mixed-motives framework because Title 
VII prohibits an employer from making 
employment decisions ‘because of’ an 
employee’s race, color, religion, sex, or 
national origin, but the statute does not 
define how a plaintiff proves a decision 
was made ‘because of’ discrimination.” 

A. Price Waterhouse v. Hopkins

The Supreme Court recognized mixed-motives cases 
and developed a specifi c causation standard for them in 
Title VII cases in Price Waterhouse v. Hopkins.3 The Su-
preme Court developed the mixed-motives framework 
because Title VII prohibits an employer from making 
employment decisions “because of” an employee’s race, 
color, religion, sex, or national origin,4 but the statute 
does not defi ne how a plaintiff proves a decision was 
made “because of” discrimination. In Price Waterhouse, 
the employer argued that the “because of” standard 
requires that an employee prove that the discrimina-
tory factor was given “decisive consideration” in the 
employment decision.5 The employee, however, argued 
that the “because of” standard merely required that the 
discriminatory factor play “any part” in the employment 
decision.6

The Price Waterhouse Court’s response was to develop 
a burden-shifting standard that initially requires a Title 
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causation standard for the ADA, merely assuming that a 
motivating factor standard would apply while explicitly 
pursuing disparate-impact provisions in both the Act and 
the ADA. 

C. ADA Mixed-Motives Cases After Price 
Waterhouse 

Most of the circuit courts subsequently issued deci-
sions applying the Price Waterhouse motivating factor test 
to mixed-motives cases brought under the ADA.18 The 
ADA makes it illegal to discriminate “on the basis of dis-
ability,”19 a similar standard to Title VII’s prohibition on 
discrimination “because of” race, color, religion, sex, or 
national origin.20 Therefore, the circuit courts frequently 
examine the statutes together.

Several circuit courts concluded that the mixed mo-
tives standards of Title VII apply to the ADA because 
the ADA expressly provides that the remedies available 
under Title VII are available in ADA actions and.21 Title 
VII provides that “an unlawful employment practice is 
established when the complaining party demonstrates 
that race, color, religion, sex, or national origin was a mo-
tivating factor for any employment practice, even though 
other factors also motivated the practice.”22 Under the 
ADA, “[t]he remedies, procedures, and rights set forth in 
[Title VII] shall be the remedies, procedures, and rights…
provide[d] to any persons alleging discrimination on the 
basis of disability in violation of [the ADA].”23 Therefore, 
the courts reasoned, the ADA incorporates the motivat-
ing factor standard of Title VII for mixed-motives cases.24

An additional reason the circuit courts provided for 
applying a motivating factor standard to ADA claims 
was to comply with the purpose of the ADA.25 The ADA 
states that its purpose includes providing “a clear and 
comprehensive national mandate for the elimination of 
discrimination against individuals with disabilities.”26 
The courts reasoned that applying a motivating factor 
standard complies with this purpose. For example, in re-
jecting the employer’s argument that it could face liabil-
ity only if its employment decision were made “solely” 
because of disability discrimination, the Eleventh Circuit 
stated:

[A] standard that imposes liability only 
when an employee’s disability is the 
sole basis for the decision necessarily 
tolerates discrimination against indi-
viduals with disabilities so long as the 
employer’s decision was based—if ever 
so slightly—on at least one other factor. 
A liability standard that tolerates deci-
sions that would not have been made in 
the absence of discrimination, but were 
nonetheless infl uenced by at least one 
other factor, does little to “eliminate” 
discrimination; instead it indulges it.27

The legislative history found in the introduction 
to a House Committee report states that “…other laws 
modeled after Title VII [including the ADA and ADEA] 
should be interpreted in a manner consistent with Title 
VII as amended by this Act. For example, disparate 
impact claims under the ADA should be treated in the 
same manner as under Title VII.”13 Similarly, the House 
Committee report states “…mixed motive cases involv-
ing disability under the ADA should be interpreted in a 
manner consistent with the prohibition against all inten-
tional discrimination in Section 5 of this Act.”14 However, 
introductions to committee reports are not binding law 
and were not incorporated into the fi nal statute. 

Price Waterhouse was handed down just one week 
prior to Congress beginning negotiations over the proper 
statutory provisions of the ADA. The Price Waterhouse 
decision was a fractured plurality opinion with no clear 
holding. Thus, when Congress amended Title VII to 
explicitly state a motivating factor standard, it did so to 
ensure that there could be no doubt that it was codify-
ing that aspect of the Price Waterhouse plurality decision 
supporting a motivating factor standard. Congress did 
not, however, make the same explicit endorsement of 
the motivating factor standard in the ADA. Despite the 
language in the committee reports relating to the Act, the 
ADA makes no reference to the motivating factor stan-
dard that the Act’s legislative history asserts should be 
read into the statute. 

If the Congress had wanted to endorse a motivating 
factor standard for the ADA, it could have easily added 
a conforming amendment to follow the amendment to 
Title VII. For example, Congress added Section 17 of the 
Act to address the statute of limitations and right to sue 
under both the ADEA and Title VII. To address “lingering 
confusion” between the two statutes, Congress specifi -
cally added a conforming amendment to the ADEA that 
eliminates the dual limitation scheme for fi ling charges 
and initiating litigation and replaces it with a single two-
year charge-fi ling requirement.15 Congress understood 
its ability to expressly make changes to other laws in 
the Act; however, it made no similar amendment to the 
ADA. The exclusion of a conforming amendment should 
be construed as a cautionary sign against simply reading 
Title VII language into other non-discrimination laws.16 

Given that the ADA was passed in the midst of de-
bates over the proper amendment to the Civil Rights Act, 
Congress was aware of the strengths and weaknesses of 
Title VII and likely knew of the challenges that needed to 
be addressed in light of recent Court decisions, including 
Price Waterhouse. With this in mind, Congress expressly 
addressed disparate impact by incorporating a specifi c 
provision into the ADA.17 However, Congress did not 
address the burden under mixed-motive cases by incor-
porating a provision into the ADA or adding a conform-
ing amendment as it did with the ADEA. It is strange that 
Congress would have remained silent on its choice of 
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dard with but-for causation may simply refl ect confusion 
over the meaning of the Price Waterhouse decision. If so, 
such confusion was anticipated by Justice Kennedy. Dis-
senting in Price Waterhouse, Justice Kennedy suggested 
that “the plurality decision may sow confusion.”35 Justice 
Kennedy argued that “[m]uch of the plurality’s rhetoric is 
spent denouncing a ‘but-for’ standard of causation. The 
theory of Title VII liability the plurality adopts, however, 
essentially incorporates the but-for standard.”36

In contrast to the majority of the circuit courts, which 
applied the motivating factor standard to ADA mixed-
motives claims, the Sixth Circuit issued decisions pre-
dating Gross that reject applying the motivating factor 
standard in ADA cases. In Layman v. Alloway Stamping & 
Mach. Co.,37 the Sixth Circuit rejected the application of 
the motivating factor standard to ADA mixed-motives 
cases. The Sixth Circuit’s rationale in rejecting the mo-
tivating factor standard for ADA mixed-motives claims 
has some similarity to the Supreme Court’s rationale in 
Gross in rejecting the motivating factor standard in ADEA 
claims. 

First, the Sixth Circuit rejected the argument that the 
Civil Rights Act of 1991 amended the meaning of “be-
cause of” in ADA cases to provide for a motivating factor 
standard. The Sixth Circuit concluded that the motivating 
factor standard applied in Title VII cases because “Con-
gress modifi ed the statute expressly to adopt that stan-
dard,” but that Congress did not make the same amend-
ment to the ADA.38 Similarly, the Gross decision indicates 
that “[u]nlike Title VII, the ADEA’s text does not provide 
that a plaintiff may establish discrimination by show-
ing that age was simply a motivating factor. Moreover, 
Congress neglected to add such a provision to the ADEA 
when it amended Title VII.”39

Second, the Sixth Circuit rejected the argument that 
the “because of” language alone, which appears in both 
Title VII and the ADEA, requires a motivating factor stan-
dard. The Sixth Circuit concluded that “[t]he modifi ca-
tion of Title VII to adopt the ‘motivating factor’ standard 
suggests that the ‘because of’ language is not alone suf-
fi cient to trigger ‘mixed motives’ review.”40 The Supreme 
Court similarly concluded in Gross that the “because of” 
standard of Title VII alone does not mandate a motivat-
ing factor standard, but that rather such a standard is 
mandated by “Congress’ careful tailoring of the ‘motivat-
ing factor’ claim in Title VII.”41

II. Gross v. FBL 
On June 18, 2009, a sharply divided Supreme Court 

issued its decision in Gross v. FBL Financial Servs., Inc. The 
5-4 decision established that plaintiffs bringing disparate-
treatment claims under the ADEA must prove, by a 
preponderance of the evidence, that age was the “but-
for” cause of the challenged adverse employment ac-
tion.42 Following that showing, the burden of persuasion 

Several circuit courts have concluded that the legisla-
tive history of the Civil Rights Act of 1991 mandates that 
the motivating factor test apply to ADA mixed-motives 
claims. In Parker v. Columbia Pictures Indus.,28 for example, 
the Second Circuit noted that in the Civil Rights Act of 
1991, Congress had defi ned the meaning of “because 
of” as a motivating factor standard. The Second Circuit 
recognized that the Civil Rights Act amendment did not 
explicitly apply to the ADA, but it concluded that there 
was no evidence that Congress intended the “because 
of” standard to have a different meaning in Title VII and 
ADA cases. Instead, the Second Circuit concluded that 
the use of substantially identical language in Title VII 
and ADA “indicates that the expansion of Title VII to 
cover mixed-motive cases should apply to the ADA as 
well.”29 Other courts similarly noted that Congress did 
not specifi cally amend the ADA in the Civil Rights Act to 
provide for a motivating factor standard, but dismissed 
this as immaterial in light of the legislative history of the 
Civil Rights Act. For example, in Foster v. Arthur Ander-
sen, LLP,30 the court wrote:

[The Civil Rights Act of 1991] § 107(a) 
states only that it is amending Title VII; 
it makes no reference to the ADA, an 
omission that seems signifi cant in light 
of the fact that other provisions of the 
Act expressly do so when provisions of 
more than one civil rights statute are to 
be amended.

On the other hand, the legislative his-
tory of the Civil Rights Act suggests that 
Congress wanted the causation standard 
under the ADA to be the same as under 
Title VII.31

While the majority of the circuit courts addressing 
the issue concluded that the motivating factor standard 
applies to ADA mixed-motives cases, many of the circuit 
courts departed from Price Waterhouse by holding that 
even under the motivating factor standard a plaintiff 
must prove but-for causation. A “but-for” causation 
standard is a “hypothetical construct” in which the court 
asks whether the employment decision would have oc-
curred anyway if the discriminatory factor had not been 
considered.32 For example, if the employer would have 
fi red the individual based on poor performance alone, 
then the employer’s consideration of the employee’s 
disability was not the “but-for” cause of the termination. 
In Price Waterhouse, the plurality expressly rejected the 
argument that “because of” required a “but-for” causa-
tion standard.33

Many of the circuit courts, however, have held that 
a mixed-motives ADA plaintiff must show “but-for” 
causation.34 The circuit court decisions following Price 
Waterhouse’s rationale in providing for a motivating factor 
standard, but then equating the motivating factor stan-
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age” is to prohibit actions motivated in whole or in part 
by age, and that the dictionary defi nitions cited by Justice 
Thomas simply do not support the majority’s conclusion. 
Justice Stevens further explained that it is not the job 
of the Court to reject as “unworkable” a mixed-motive 
framework drawn up by Congress, albeit under a slightly 
different statute.50 Justice Stevens concluded that mixed-
motive claims are viable under the ADEA and, based 
on the Court’s decision in Desert Palace, do not depend 
on any distinction between direct and circumstantial 
evidence. 

III. Lower Courts React to Gross v. FBL
The Supreme Court’s decision in Gross is a lesson in 

both statutory interpretation and drafting. In light of the 
Court’s decision, lower courts are taking a much closer 
look at the relationship between statutes, noting the need 
to “be careful not to apply rules applicable under one 
statute to a different statute without careful and critical 
examination.”51 As a result of Gross, many district and 
circuit courts interpreting similarly phrased statutes, 
such as the Family Medical Leave Act (“FMLA”), the 
Jury System Improvement Act, and even the ADA, have 
begun to question whether the reasoning in Gross applies 
and alters the standard by which discriminatory conduct 
is evaluated. Additionally, some courts have questioned 
whether the reasoning in Gross should also be applied to 
statutes that do not utilize the precise “because of” stan-
dard found in the ADEA.52

According to the Fifth Circuit’s recent decision in 
Crouch v. JC Penney Corp., Inc., “[T]he Supreme Court’s re-
cent opinion in Gross v. FBL Financial Services, Inc., raises 
the question of whether the mixed-motive framework is 
available to plaintiffs alleging discrimination outside of 
the Title VII framework.”53 However, in its decision the 
court refrains from deciding the applicability of Gross 
and states, “[W]e need not reach this question, however, 
because Crouch cannot meet either standard [Price Water-
house or McDonnell Douglas].” Id. 

In Crouch, the plaintiff sued under both the FMLA 
and the ADA. In the analysis, the court cites Gross when 
deciding whether the plaintiff’s claim of mixed-motive 
retaliation is proper under the FMLA. After rejecting the 
plaintiff’s claim for lack of evidence, the court explains 
that “FMLA and ADA claims rise and fall together, 
because they employ the same burden-shifting frame-
work” thus signaling the possibility that if the courts 
apply Gross in the FMLA mixed-motive retaliation cases, 
the same standard and analysis will also govern ADA 
claims.54 

In Williams v. District of Columbia,55 the district court 
applied Gross to the Jury System Improvement Act and 
explained that, unlike Title VII, the Jury System Im-
provement Act does not allow a plaintiff to establish 
discrimination by showing that [jury service] was simply 

does not shift to the employer to show that it would have 
taken the action regardless of age, even when a plaintiff 
has produced some evidence that age was one motivat-
ing factor in that decision.

This case arose after FBL Financial Group (“FBL”) 
transferred its employee Jack Gross, who was 54 years 
old, from his position as claims administration director to 
claims project coordinator. FBL also transferred many of 
Gross’ duties to another employee, who was then in her 
forties, once reported to Gross, and had been assigned 
to the newly created position of claims administrative 
manager. Although Gross and the other employee re-
ceived the same compensation, Gross considered his new 
position and the reallocation of duties to be a demotion 
because his co-worker assumed the functional equivalent 
of his former position, and his new position was ill-de-
fi ned and lacked a job description or specifi cally assigned 
duties.43 

The Court, in a majority opinion authored by Justice 
Thomas, stated, “[B]ecause Title VII is materially differ-
ent with respect to the relevant burden of persuasion, 
this Court’s interpretation of the ADEA is not governed 
by Title VII decisions such as Price Waterhouse and Desert 
Palace, Inc. v. Costa 44…. This Court has never applied 
Title VII’s burden-shifting framework to ADEA claims 
and declines to do so now.”45 Moreover, the Court 
explained that the ADEA’s text does not authorize an al-
leged mixed-motives age discrimination claim. The Court 
stated, “[U]nlike Title VII, the ADEA’s text does not 
provide that a plaintiff may establish discrimination by 
showing that age was simply a motivating factor…Con-
gress neglected to add such a provision when it amended 
Title VII [through the Civil Rights Act of 1991].”46 The 
ordinary meaning of the ADEA’s requirement that an 
employer took adverse action “because of” age is that 
age was the “reason” that the employer decided to act.47 
To establish a disparate-treatment claim under this plain 
language, a plaintiff must prove that age was the “but-
for” cause of the employer’s adverse decision. 

The Court also rejected the application of Price Wa-
terhouse, explaining that it is not clear whether the Court 
would have adopted such a reasoning if it were to visit 
the issue today in the fi rst instance.48 In rejecting the 
application of Price Waterhouse, the Court explained that 
its decision was motivated in part by the diffi culty faced 
by jurors when applying the burden-shifting framework. 
Justice Thomas opined that even if “Price Waterhouse was 
doctrinally sound, the problems associated with its appli-
cation have eliminated any perceivable benefi t to extend-
ing its framework to ADEA claims.”49 

Justice Stevens, dissenting, castigated the majority 
for its “utter disregard of our precedent and Congress’ 
intent” by resurrecting a “but-for” standard long since 
rejected by both the Court and Congress. Justice Stevens 
asserted that “the most natural reading” of “because of...
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Any confusion may be short-lived, however, as 
Congress will be holding hearings on the Gross deci-
sion and may “clarify the law’s intent” through further 
legislation.65 
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60. 2010 U.S.App. Lexis 948, at * 14; 2010 WL 137343, at *4.

61. Id.

62. Id.

63. Id. (citing McNutt v. Bd. Of Trustees of U. of Ill., 141 F.3d 706 (7th 
Cir. 1998) (refusing to allow a mixed-motive claim under Title 
VII because the omission of retaliation claims from 42 U.S.C. § 
2000e-2(m) limits the relief that courts can grant).

64. 129 S. Ct. at 2357. When he served on the Third Circuit, Justice 
Alito expressed a similar concern about judges facing “the 
challenge of trying to make lay jurors understand that ‘because 
of’ means one thing as applied to the fi rst claim and another thing 
as applied to the other claims.” Watson v. Southeastern Pa. Transp. 
Auth., 207 F.3d 207, 220 (3d Cir. 2000) (Alito, J.). 

65. See United States House of Representatives Committee on 
Education & Labor Press Release, “Congress to Hold Hearings on 
Supreme Court’s ‘Gross’ Ruling Regarding Age Discrimination, 
Says Chairman Miller,” June 30, 2009, available at http://edlabor.
house.gov/newsroom/2009/06/congress-to-hold-hearing-
on-su.shtml; see also United States Senator Patrick Leahy Press 
Release, “Bicameral Legislation Will Protect Older Workers from 
Discrimination, Restore Civil Rights,” October 6, 2009, available at 
http://leahy.senate.gov/press/200910/100609c.html (discussing 
the proposed “Protecting Older Workers Against Discrimination 
Act,” which would reverse Gross v. FBL Financial Servs., Inc.). 
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to communicate with others. 
Such sites are utilized to form 
electronic communities for 
the distribution of various 
forms of information and 
photographs. Currently, 
the most well-known social 
networking sites are Face-
book and Myspace. On the 
following page is a glossary 
of social networking terms, 
prepared by the law fi rm 
of Whiteman Osterman & 
Hanna LLP, which was dis-

tributed at the Section’s Annual Meeting, for the purpose 
of familiarizing attendees of certain relevant core terms. 

Social networking and many other important is-
sues relating to new technologies in labor and employ-
ment law will be addressed in greater detail at the ABA 
Technology in the Practice and Workplace Committee 
Midyear Meeting scheduled to take place at New York 
University School of Law on April 28-30, 2010. The 
program is co-sponsored by NYSBA’s Labor and Employ-
ment Section and the Center for Labor and Employment 
Law at New York University School of Law. 

The rapid growth and 
signifi cance of social net-
working is refl ected in the 
fact that it was the subject 
of two panel discussions at 
NYSBA’s 2010 Annual Meet-
ing. It was the sole topic at a 
plenary session at the Presi-
dential Summit convened by 
NYSBA President Michael E. 
Getnick. It was also dis-
cussed by the panelists at a 
plenary session, entitled “A 
Brave New Workplace: Is-
sues and Potential Solutions in the Virtual World,” at the 
Annual Meeting of the Labor and Employment Section. 
The panelists at the latter session were Peter D. Con-
rad; Hanan B. Kolko; Norman G. Meacham; and Steven 
Sykes.

The legal implications of social networking for em-
ployers, unions and employees are immense, and largely 
unresolved at the present time. At the “Brave New Work-
place” plenary session, the panelists were able to only 
scratch the surface of the multitude of labor and employ-
ment issues created by social networking. 

For the uninitiated, social networking refers to inter-
active websites that permit individuals and companies 

Social Networking Takes the Stage at
the NYSBA Annual Meeting
By William A. Herbert



38 NYSBA  Labor and Employment Law Journal  |  Spring 2010  |  Vol. 35  |  No. 1        

Profi le
Information about a user, commonly found on social net-
working sites. A “profi le” may contain details such as the 
user’s name, hometown, interests, pictures, etc. 

Sexting
Sending sexually explicit messages, photos, or video via 
cell phone.

Social Network 
An online community of people. Social networks provide 
ways for users to interact through mediums such as e-
mail and instant messaging services. In addition, social 
networking sites allow users to share information with 
other users, from personal biographical information, 
educational information, and work history to likes and 
dislikes, and hobbies.

• Examples of Social Networking Web sites: Face-
book, MySpace, LinkedIn (business professionals), 
Flickr (photo sharing), Twitter

Status Updates
A microblogging feature of many social networking sites 
that allows users to update others, including updates on 
what they are doing and how they are feeling.

Tagging 
Adding information to a web resource that identifi es 
some aspect of that resource. Tagging is most frequently a 
reference to the identifi cation of a person in a photograph 
posted on a Web site. 

Text Messaging
Sending a short message containing text usually less than 
160 characters, via cellular phone. 

Unfriend
To remove someone as a “friend” on a social networking 
site.

Video Messaging  
1. Talking to another person through the Internet. 

Participants in the conversation can see and hear 
the person they are talking to.

• Example of software supporting video messaging: 
Skype

2. Sending a recorded video to another person via 
cell phone.

Wall
Individual space of a user of a social networking site 
where friends may post messages, photos, or Web links 
for the user, and others, to see. Posting on someone’s wall 
generally allows all other users to see the content of that 
post. 

Blog
A Web site of commentaries on a particular subject, usu-
ally created by one individual. Blogs may be personal or 
corporate and may include photos and videos. A “blog-
ger” is a person who maintains a blog. When a blogger is 
writing or posting something on his blog, he is said to be 
“blogging.”

• Common Blogging Web sites: Blog Spot, Blogger, 
LiveJournal, Type Pad, and Hipcast

Buddy List
A collection of screen names in an instant messaging or 
e-mail program or online game or mobile phone.

Connection
A link between users of a network. 

Friending
A method of making connections and acknowledge rela-
tionships in social networks. Friends can more easily chat 
with each other, manage invitations, follow each other’s 
online activity, and fi nd other friends. 

Instant Messaging (IM)
Instantaneous person-to-person conversations over the 
Internet. Instant messaging is commonly referred to as 
“chatting” and involves typing to and receiving messages 
from the person you’re chatting with. 

• Common Instant Messaging Platforms: AOL 
Instant Messenger (AIM), Google Talk (GChat), 
Windows Live Messenger, Yahoo! Messenger, ICQ

Microblogging 
A form of blogging involving very short messages 
(around 140 characters). 

• Common Microblogging Web sites: Twitter, Plurk, 
Jaiku

Photo Messaging 
Sending a picture to another person via cell phone.

Podcast/Vidcast/Vlog 
A form of blogging that involves audio or video, rather 
than text. Podcasts are audio, while Vidcasts or Vlogs are 
video.

Privacy Settings
Settings that allow users to control who may or may not 
view various content on their personal pages. Privacy 
settings are available on most photo sharing and social 
networking sites.

• See included articles on MySpace and Facebook 
privacy settings

Glossary of Social Networking Terms
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that the test results occurred in 2003,16 that conclusions 
reached about the names of players on the list are sub-
ject to conjecture,17 and that MLB’s drug program has 
been renegotiated three times since disciplinary testing 
was instituted in 2004.18 The extensive media coverage 
surrounding the leaks underscores the magnitude of the 
litigation over the seized drug testing records.

“Protracted litigation between the MLB 
Players Association and the federal 
government over the legality of the 
seizure threatens to disturb the tranquility 
achieved in MLB’s highly sensitive drug 
testing arena, as the controversial seizure 
of MLB’s 2003 drug testing records could 
reveal the identity of a significant number 
of players…”

Even though three different federal district courts 
found the government’s conduct to be unlawful as an un-
reasonable search and seizure in violation of the Fourth 
Amendment and ordered the return of the drug testing 
records,19 the Ninth Circuit Court of Appeals has thrice 
considered the consolidated matter of United States v. 
Comprehensive Drug Testing, Inc. In its fi rst consideration, 
the Ninth Circuit overturned the district court rulings.20 
Although this opinion was withdrawn, a divided Ninth 
Circuit three-judge panel issued a second lengthy opin-
ion adverse to the MLB Players Association.21 Despite 
these rulings, the Ninth Circuit reheard the case, sitting 
as a “limited en banc” panel with eleven circuit judges 
present and participating.22 This time, however, the 
Ninth Circuit ruled in favor of the MLB Players As-
sociation in a 9-2 decision that found the government’s 
conduct to be “an obvious case of deliberate overreaching 
… in an effort to seize data as to which it lacked prob-
able cause.”23 The “limited en banc” panel consequently 
took occasion to set forth a series of guidelines for federal 
courts to follow regarding the issuance and administra-
tion of search warrants and subpoenas for electronically 
stored information.24 

This “signifi cant victory for the MLB Players Associa-
tion”25 likely will not be the end of the matter, though, as 

I. Introduction
Major League Baseball (“MLB”) has been winning 

the battle to eradicate the use of steroids and other per-
formance enhancing substances in the sport.1 Detectable 
steroid use among its players has declined2 and questions 
about the integrity of the game no longer monopolize 
front and back page headlines.3 The chapter of MLB’s 
so-called “Steroids Era” was to be offi cially closed with 
the December 13, 2007 release of the Mitchell Report, a 
409-page “independent investigation into the illegal use 
of steroids and other performance enhancing substances 
by players in Major League Baseball.”4 However, on June 
12, 2008, Congressmen Henry Waxman and Tom Davis 
inquired with MLB Commissioner Bud Selig and MLB 
Players Association Executive Director Donald Fehr 
about allegations concerning the suspension of MLB’s 
drug testing program during the 2004 championship 
season.5 Commissioner Selig’s response articulates “an 
extraordinary, unforeseen set of circumstances” involving 
the federal government’s seizure of MLB’s drug testing 
records in what may be “the fi rst time that law enforce-
ment offi cials had sought large numbers of records from 
a private employer’s workplace drug testing program as 
part of a criminal investigation.”6

Protracted litigation between the MLB Players As-
sociation7 and the federal government over the legal-
ity of the seizure threatens to disturb the tranquility 
achieved in MLB’s highly sensitive drug testing arena, 
as the controversial seizure of MLB’s 2003 drug testing 
records could reveal the identity of a signifi cant number 
of players who were not named in the Mitchell Report 
nor linked to the Bay Area Laboratory Co-Operative 
(“BALCO”), the subject of the government’s grand 
jury investigation.8 Indeed, the “non-disciplinary and 
anonymous” testing conducted in 2003 is alleged to have 
resulted in 104 positive test results9 and several star 
ballplayers’ names—Alex Rodriguez,10 Sammy Sosa,11 
Manny Ramirez,12 and David Ortiz13—have already been 
leaked, causing widespread media attention and irrepa-
rable damage to the players, including reputational harm 
and potential loss of endorsement deals.14 Barry Bonds 
has also endured negative consequences; even though he 
did not test positive in 2003, his seized urine sample was 
retested, revealing the presence of performance enhanc-
ing substances.15 Each revelation has served to increase 
public scrutiny of MLB’s drug program, notwithstanding 

The Wholesale Seizure of Major League Baseball’s 
Confi dential Drug Testing Records and the Consequences 
for the War Against Substance Abuse in America’s 
Workplaces
By Jason B. Jendrewski
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workplaces both within and outside of the professional 
sports industry.

II. The Facts of United States v. Comprehensive 
Drug Testing, Inc.

In April 2004—only a few months after President 
George W. Bush admonished the use of steroids and 
other performance enhancing substances in sports in his 
State of the Union address36—the federal government 
issued subpoenas to MLB’s drug testing laboratories in 
connection with its investigation of BALCO’s “alleged 
distribution of illegal steroids to enhance the perfor-
mance of professional baseball athletes.”37 While the 
government had “probable cause to believe that at least 
10 major league baseball players received illegal steroids 
from BALCO,”38 it sought drug testing information for 
all Major League players.39 Because both of MLB’s drug 
testing laboratories—CDT in Long Beach, California and 
Quest Diagnostics, Inc. in Las Vegas, Nevada (“Quest”)—
resisted “production of even a single drug test,” the gov-
ernment issued new subpoenas that sought information 
concerning only those players linked to BALCO.40 As the 
drug testing records at issue were created pursuant to 
MLB’s collective bargaining agreement, the MLB Players 
Association and CDT fi led a motion to quash the subpoe-
nas in the Northern District of California.41 

In response to the motion to quash, the government 
applied for two search warrants, one of which was grant-
ed for CDT’s Long Beach offi ce and the other of which 
was granted for Quest’s Las Vegas laboratory.42 While the 
search warrants authorized “the seizure of drug test-
ing records and specimens” for the ten players linked to 
BALCO, they also authorized “the search of computer 
equipment, computer storage devices, and—where an 
on site search would be impracticable—seizure of either 
a copy of all data or the computer equipment itself.” 43 
The government sought to determine the identity of the 
players by matching Quest’s drug testing records with 
the identifying codes possessed by CDT.44 

Jeff Novitzky and 11 other federal agents executed 
the search warrant for CDT on April 8, 2004.45 The agents 
discovered a 25-page hard-copy document containing 
a master list of the names and identifying numbers of 
all Major League players tested during the 2003 sea-
son.46 The identifying numbers found on this document 
were used to prepare an additional search warrant for 
the seizure of Quest’s specimen samples.47 In addition 
to obtaining the master list, a CDT director reluctantly 
provided the agents with a 34-page document containing 
a list of positive drug test results for eight of the ten play-
ers linked to BALCO, albeit intermingled with positive 
test results for 26 other players. Most signifi cantly, how-
ever, another CDT director informed the agents about a 
computer directory identifi ed as “Tracey” that contained 
CDT’s entire sports drug testing fi les.48 Because “Tracey” 

United States Solicitor General Elena Kagan and 22 law-
yers from the Justice Department and U.S. Attorney’s of-
fi ces have asked for an “unprecedented reconsideration” 
of the latest ruling before all 27 Ninth Circuit judges.26 
While the Ninth Circuit has not convened all of its judges 
for a single matter in over three decades, the government 
argues that “[t]he broad issues unnecessarily addressed 
in the en banc panel’s opinion are of surpassing impor-
tance and compel that extraordinary action.”27 The legal 
battle could extend into 2011 or later, and regardless of 
whether the Ninth Circuit agrees to this request, Solicitor 
General Kagan ultimately could seek the review of the 
United States Supreme Court.28 

The consequences of the ultimate disposition of this 
case are profound and extend well beyond the realm of 
professional sports.29 The litigation “has implications 
for all Americans concerned about the government’s 
authority to seize drug-testing results and other medical 
records without probable cause.”30 Indeed, the Cham-
ber of Commerce of the United States of America (“U.S. 
Chamber of Commerce”)—“the world’s largest business 
federation, representing more than three million busi-
nesses and organizations of every size, in every sector 
and region”—participated as amicus curiae in support of 
the MLB Players Association and Comprehensive Drug 
Testing, Inc. (“CDT”), MLB’s drug testing laboratory.31 
The U.S. Chamber of Commerce’s involvement confi rms 
that this case presents issues of widespread concern to 
the American business community.32 Even Rob Manfred, 
MLB’s Executive Vice President of Labor Relations, said, 
“[B]aseball to one side, there are important issues in this 
case. I think that’s what caught [the judges’] attention.”33 

While scholarly discourse has principally concen-
trated on the signifi cant concern that the Ninth Circuit’s 
prior rulings jeopardize the privacy of electronic records 
and undermine the constitutional right against illegal 
search and seizure,34 this article focuses primarily on 
how a reversal of the Ninth Circuit’s latest ruling would 
threaten employers’ efforts to maintain drug-free work-
places. Specifi cally, a ruling against the MLB Players 
Association would endanger the viability of voluntary 
workplace drug testing by confl icting with longstanding 
federal policies of curbing substance abuse in the work-
place and promoting collective bargaining as the conduit 
through which to institute drug testing programs for 
unionized employees in the private sector.35 

Part II of this article summarizes the facts of U.S. 
v. Comprehensive Drug Testing, Inc. Part III analyzes the 
signifi cance of employee substance abuse and federal 
efforts to curb such abuse. Part IV examines federal labor 
policy and drug testing as a mandatory subject of collec-
tive bargaining, with an analysis of the implementation 
of MLB’s Joint Drug Prevention and Treatment Program 
(“Joint Drug Program”). Finally, Part V evaluates the im-
pact of this litigation on MLB’s joint labor-management 
endeavor and the future of drug testing in unionized 
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Judge Mahan reasoned that “‘[t]he government callously 
disregarded the affected players’ [Fourth Amendment] 
constitutional rights’ and that the government unreason-
ably refused ‘to follow the procedures set forth in United 
States v. Tamura…with regard to the intermingled records 
seized in the Central District of California.’”65 Judge Coo-
per similarly granted the Rule 41(g) motion in the Central 
District of California and ordered the government to 
return all evidence seized, with the exception of evidence 
pertaining to the ten named players.66 The government 
has appealed both rulings.67 

A third government appeal concerns grand jury 
subpoenas issued to Quest and CDT on May 6, 2004.68 
These subpoenas reached beyond the ten players linked 
to BALCO and called for the conveyance of all specimens 
and records of positive steroid tests related to MLB’s 
drug testing program.69 Although Quest complied with 
the government’s demands and turned over “hundreds 
of pages of documents,” the government agreed to defer 
CDT’s compliance until the search warrant litigation was 
resolved.70 Notwithstanding this understanding between 
the parties, the government later “revoked the indefi nite 
deferral and instructed CDT to comply with the subpoe-
na….”71 Consequently, the MLB Players Association fi led 
a motion to quash the subpoenas. Judge Illston granted 
the motion to quash, fi nding “that the government’s con-
duct was unreasonable and constituted harassment.”72 

On appeal, the Ninth Circuit twice issued opinions 
favorable to the government73—fi rst, on December 27, 
2006, and second, on January 24, 2008—before most re-
cently overturning the three-judge panel’s latter decision 
and ruling in favor of the MLB Players Association.74 As 
stressed by Judge Thomas, “The stakes in this case are 
high.”75 If the matter is again reheard en banc, as request-
ed by Solicitor General Kagan, the Ninth Circuit will 
have one fi nal opportunity to determine “whether the 
United States may retain evidence it seized from Major 
League Baseball’s drug testing administrator, and enforce 
an additional subpoena, as part of an ongoing grand 
jury investigation into illegal steroid use by professional 
athletes.”76 To appreciate the signifi cance of the question 
to be decided and its prospective consequences for drug 
testing in America’s unionized workplaces, one must fi rst 
understand the impact of employee substance abuse and 
the employer’s role in promoting a drug-free workplace.

III. The Impact of Substance Abuse in the 
Workplace and the Role of Employers

A. The Signifi cance of Substance Abuse in the 
Workplace

It has been written that “[n]owhere is the problem 
[of substance abuse] more apparent than in the work-
place.”77 Estimates suggest that 77% of all illicit drug us-
ers in the United States are employed.78 That percentage 
translates to a whopping 9.4 million substance abusing 
employees.79 To combat such abuse, many employers 

contained “numerous subdirectories and hundreds of 
fi les,” the computer investigative specialist agent recom-
mended off-site analysis and the agents copied the entire 
directory for later review at government offi ces.49 

Contemporaneously, a second search warrant in 
the District of Nevada was executed by another group 
of federal agents who were investigating Quest’s Las 
Vegas laboratory.50 This search warrant, however, listed 
the players by name, whereas the specimen samples 
were labeled by identifying number.51 As a consequence, 
the agents failed to locate the specimens authorized for 
seizure.52 Nevertheless, as discussed, the group of agents 
investigating CDT retrieved records that matched the 
identifying numbers to players’ names.53 The agents in-
vestigating Quest received this information and then ap-
plied for a third search warrant in the District of Nevada 
to seize the specimens by name and identifying number.54 
Upon receiving Judge Leavitt’s authorization, the agents 
seized the specimens of the “then-identifi able” players 
linked to BALCO.55 Pursuant to Federal Rule of Criminal 
Procedure 41(g) (“Rule 41(g)”), under which a party “ag-
grieved by an unlawful search and seizure of property…
may move for the property’s return,”56 the MLB Players 
Association fi led motions seeking return of the seized 
property.57 

Subsequently, the government obtained a fi fth search 
warrant in the Northern District of California, enabling 
it to seize all electronic data “regarding drug specimens, 
drug testing, specimen identifi cation numbers, athlete 
identifi cation numbers, and drug test results, retained by 
[CDT]…pertaining to the drug testing of Major League 
Baseball players, located within the copy of a CDT 
computer sub-directory…identifi ed as the ‘Tracey’.…”58 
In response, the MLB Players Association fi led another 
Rule 41(g) motion seeking return of any property seized 
in accordance with this newly issued search warrant.59 
Although the MLB Players Association’s motion was 
granted and the government did not contest the order, 
the government contended that it retained the author-
ity to review the directory based on a previously issued 
search warrant.60 

Based on information obtained from the “Tracey” 
directory, the government sought additional search 
warrants permitting the seizure of “all specimens and 
records relating to more than 100…players who had 
tested positive for steroids.”61 A warrant authorizing 
the seizure of specimens from Quest was granted in the 
District of Nevada and a warrant authorizing the seizure 
of records from CDT was granted in the Central District 
of California.62 Accordingly, the MLB Players Associa-
tion fi led Rule 41(g) motions for the return of property 
seized in accordance with these search warrants.63 Judge 
Mahan granted the Rule 41(g) motion in the District of 
Nevada and ordered the return of all seized specimens, 
with the exception of the ten players linked to BALCO, 
as well as the reviewing agents’ notes and memoranda.64 
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C. The Importance of Drug Testing to Curb 
Substance Abuse

Drug testing is at the core of a successful drug-free 
workplace program.97 In fact, the Occupational Safety 
and Health Administration98 (OSHA) considers drug 
testing to be one of fi ve key components to a “compre-
hensive drug-free workplace approach.”99 An employer 
is incentivized to implement a drug testing program in 
order to “deter employees from abusing [] drugs; pre-
vent hiring individuals who use illegal drugs; be able to 
identify early and appropriately refer employees who 
have drug [] problems; provide a safe workplace for em-
ployees; protect the general public and instill consumer 
confi dence that employees are working safely; comply 
with State laws or Federal regulations; [and] benefi t 
from Workers’ Compensation Premium Discount pro-
grams.”100 The benefi ts of having a drug testing program 
appear to outweigh the expense for many businesses, as 
the American Management Association reported in 2004 
that the majority of employers in the United States had 
drug testing programs.101 Employers commonly imple-
ment drug testing under the following circumstances:

  Pre-Employment—testing of job applicants typi-
cally after conditional employment offer has been 
made;

  Reasonable Suspicion—discretionary testing 
when employees exhibit observable signs and 
symptoms suggestive of substance abuse;

  Post-Accident—testing employed following work-
related accidents to determine whether substance 
abuse contributed to property damage or personal 
injury;

  Random—testing performed on an unannounced, 
unpredictable basis in which employees are se-
lected through a scientifi cally arbitrary selection 
process using identifying information;

  Periodic—testing administered uniformly often on 
an advance scheduling basis; and

  Return-to-Duty—single test upon an employee’s 
completion of a substance abuse treatment pro-
gram and subsequent return to work.102

While non-unionized employers possess the unilater-
al authority to implement drug testing programs at their 
whim, instituting drug testing for unionized employees 
is a far more challenging effort because, as is explained 
in Part IV below, the implementation of any such pro-
gram requires the consent and participation of the union 
representing such employees.103 That being said, unions 
tend to view random, suspicion-less drug testing as an 
unreasonable and invasive search violating the Fourth 
Amendment and infringing upon the privacy rights of 
employees.104 For example, speaking about MLB’s Joint 

have relied on drug testing as a key component of a 
comprehensive approach to eradicating substance abuse 
in the workplace.80 Indeed, over two decades ago when 
President Ronald Reagan signed an Executive Order 
mandating that all Federal agencies be drug-free,81 the 
President’s Commission on Organized Crime contem-
poraneously “urged all public and private employers to 
‘consider the appropriateness’ of a drug testing pro-
gram.”82 Irrespective of privacy considerations that are 
an inherent concern for any drug testing program,83 it 
should be undisputed that workplace substance abuse 
is a signifi cant social, moral, and economic problem.84 
Indeed, one management offi cial explained, “I have read 
the Constitution many times, and have yet to fi nd where 
it authorizes a person to climb up on a locomotive and 
operate a train carrying hazardous material while under 
the infl uence of drugs.”85 

B. Employer Interests in Maintaining a Drug-Free 
Work Environment

Employers have considerable interests in maintain-
ing a drug-free workplace, as substance abuse “creates 
signifi cant safety and health hazards and can result in 
decreased productivity and poor employee morale.”86 
By and large, “[s]ubstance abusing employees often 
do not make good employees.”87 Studies indicate that 
substance-abusing employees are more likely than non-
substance abusers to “change jobs frequently, be late to 
or absent from work, be less productive employees, be 
involved in a workplace accident, and fi le a workers’ 
compensation claim.”88 For example, drug-using employ-
ees are three times more likely to be late for work and 
more than twice as likely to have switched their place 
of employment three or more times in the past year.89 
Moreover, an employer’s medical costs are twofold 
for drug-using employees,90 as employers often incur 
additional expenses due to health care claims like short-
term disability.91 Even non-substance abusing employees’ 
productivity and morale may be impacted by working 
alongside a substance abusing co-worker.92 

Based on the staggering fi ndings presented above, 
it is clear that by helping to ensure safe and healthy 
workplaces, drug-free workplace programs can “add 
value to American businesses.”93 Accordingly, employ-
ers that have established successful drug-free workplace 
programs note “improvements in morale and productiv-
ity, and decreases in absenteeism, accidents, downtime, 
turnover, and theft.”94 In addition, such employers report 
“better [employee] health status” and a decline in the 
use of medical benefi ts by their employees.95 Efforts to 
promote drug-free workplaces are so critical that in 2006 
the United States Secretary of Labor announced the des-
ignation of an annual drug-free work week “to educate 
employers, employees and the general public about the 
importance of being drug-free as a component of improv-
ing workplace safety and health.”96 
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otherwise sit in judgment upon the substantive terms of 
collective bargaining agreements.”118 Accordingly, the 
government may supervise only the collective bargain-
ing process and require bargaining parties to negotiate.119 
The underlying premise is that “collective discussions 
backed by the parties’ economic weapons will result in 
decisions that are better for both management and labor 
and for society as a whole.”120 

Of chief importance, Section 7 of the NLRA grants 
employees “the right…to bargain collectively through 
representatives of their own choosing….”121 The NLRA 
encourages “the making of voluntary labor agree-
ments”122 by imposing a mutual obligation on employers 
and unions to bargain “in good faith”123 over “rates of 
pay, wages, hours of employment, or other conditions 
of employment”124—the mandatory subjects of bargain-
ing.125 The parties have “wide latitude” in their negotia-
tions;126 however, an employer has no duty to bargain 
over “managerial decisions, which lie at the core of entre-
preneurial control.”127 Although a refusal to bargain over 
a mandatory subject constitutes an unfair labor prac-
tice,128 the NLRA does not “compel either party to agree 
to a proposal or require the making of a concession.”129 
Because “neither party is legally obligated to yield,”130 
a party may insist on a particular position indefi nitely 
so long as it is “genuinely and sincerely held [and] it 
is not mere window dressing.”131 Consequently, “the 
agreements that emerge…refl ect a balancing of different 
interests.”132

As held by the NLRB, drug testing of current em-
ployees is a mandatory subject of bargaining.133 The 
NLRB reasoned that compulsory drug testing is a term 
and condition of employment, as opposed to an entrepre-
neurial prerogative, because such testing is (1) “germane 
to the working environment” and (2) its implementa-
tion is “not among those ‘managerial decisions which 
lie at the core of entrepreneurial control.’”134 The NLRB 
determined that a drug testing requirement is a “‘condi-
tion’ of employment ‘because it has the potential to affect 
the continued employment of employees who become 
subject to it.’”135 In addition to impinging upon employ-
ment security, the NLRB explained that, like the use of a 
polygraph test, which was held to be a mandatory subject 
of bargaining,136 the institution of drug testing constitutes 
“a change in an important facet of the workaday life of 
employees.”137 Accordingly, although private employers 
are not bound by the search and seizure provisions of the 
Fourth Amendment,138 federal law does mandate that 
private employers bargain over the implementation of a 
drug testing program for unionized employees.139 

B. The Institution of Drug Testing in Major League 
Baseball 

The NLRB has asserted jurisdiction over MLB with 
respect to its employment of Major League players,140 
and, therefore, MLB is bound by the requirements of the 

Drug Program, Marvin Miller, the former Executive 
Director of the MLB Players Association, explained that 
“[t]here’s no evidence that’s plausible to justify testing 
people indiscriminately. If the government wanted to do 
that, they’d have to go to court for each player tested and 
say, ‘Here’s evidence of probable cause that this player is 
a user of an illegal product.’”105 

Given this viewpoint, it is not surprising that unions 
generally oppose employer efforts to institute drug test-
ing in the workplace.106 In fact, Mr. Miller declared that 
he “would never have agreed to any testing program [for 
MLB players] in the fi rst place.”107 Despite these ob-
stacles, the implementation of a drug testing program for 
unionized employees is an achievable goal through the 
collective bargaining process, and the institution of man-
datory drug testing in MLB highlights the importance of 
confi dentiality in gaining a union’s consent to the estab-
lishment of a drug testing program for its membership.

VI. Federal Labor Policy and the Institution of 
Drug Testing in Major League Baseball

A. The Aims of the National Labor Relations Act 
and the Obligation to Collectively Bargain Over 
Drug Testing

Federal labor policy strives to curtail industrial strife 
by encouraging collective bargaining108 between employ-
ers and employees as a means of settling disputes over 
terms and conditions of employment.109 Prior to the en-
actment of any statutorily protected right to organize and 
bargain collectively, President Woodrow Wilson articu-
lated a vision for bringing democracy to industry. In his 
Presidential Message of May 20, 1919, President Wilson 
called for the enactment of “positive legislation,”110 the 
object of which would be the “genuine democratization 
of industry, based upon a full recognition of the right of 
those who work…to participate in some organic way in 
every decision which directly affects their welfare.”111 

In many respects, the National Labor Relations Act of 
1935 (“NLRA”) codifi ed this fundamental core philoso-
phy in setting forth the legal landscape governing the pri-
vate sector labor-management relationship.112 The NLRA 
“creates a framework for mandatory negotiation”113 
between employers and unions and thereby seeks to sta-
bilize the parties’ relationship through the formation of a 
contract.114 The NLRA is structured on the premise that 
“free opportunity for negotiation with accredited repre-
sentatives of employees is likely to promote industrial 
peace and may bring about adjustments and agreements 
which the Act in itself does not attempt to compel.”115 
This policy of free and private collective bargaining 
is such a seminal feature of federal labor law that “no 
outside party or governmental agency has the author-
ity to dictate a substantive result.”116 Even the National 
Labor Relations Board117 (“NLRB”)—the independent 
federal agency created to administer the NLRA—“may 
not, either directly or indirectly, compel concessions or 



44 NYSBA  Labor and Employment Law Journal  |  Spring 2010  |  Vol. 35  |  No. 1        

the test results of 11 players, the investigators seized the 
confi dential drug testing records of all players tested dur-
ing the 2003 season.154 This wholesale seizure of MLB’s 
drug testing records breached the confi dentiality pre-
sumption governing the Joint Drug Program and posed a 
“serious threat to the confi dentiality and integrity of [the] 
program.”155 

As discussed, the sole purpose of the survey test-
ing was “to determine the approximate magnitude of…
steroid use with the goal of fashioning appropriate 
policies to address [the issue];”156 the program was not 
implemented to punish individual players.157 The Parties 
even acknowledged that legal over-the-counter nutri-
tional supplements could result in adverse test results.158 
Accordingly, in an emergency response to this unfore-
seen event, the Parties agreed to a moratorium on drug 
testing during the 2004 season159 because “players faced 
the realistic prospect of criminal prosecution based on 
evidence from a drug test that they were promised would 
be anonymous.”160 Indeed, MLB admits that the seizure 
“threatened the continued viability of the entire drug 
testing program.”161 

As a consequence of the government’s seizure of 
“across-the-board”162 testing data, the Parties revised 
the Joint Drug Program to include a provision whereby 
“all testing [] shall be suspended immediately upon the 
Parties learning of a governmental investigation.”163 
Essentially, in the event of an investigation, the program 
would be suspended to “resist an attempt by law enforce-
ment offi cials to premise a criminal probe on private 
drug testing results.”164 Whether such a provision is suf-
fi cient protection for the confi dentiality of a drug testing 
program is speculative at best; however, in this particu-
lar case its adoption was indeed necessary given the 
problematic circumstances that the Parties faced. Based 
on the serious threat to the Joint Drug Program and the 
Parties’ response, it is plausible that—as alleged by the 
U.S. Chamber of Commerce—the fi nal disposition of U.S. 
v. Comprehensive Drug Testing, Inc. will have an impact 
that transcends these particular bargaining parties and 
affect labor-management relationships at other unionized 
workplaces throughout the United States. 

V. United States v. Comprehensive Drug 
Testing, Inc. and Its Implications for the 
Future of Workplace Drug Testing

Employee substance abuse is a signifi cant problem 
and an equally challenging one to solve, particularly in 
unionized work environments.165 Nevertheless, it is “in-
cumbent upon unionized employers to confront the issue 
in the workplace,” and the method of drug testing em-
ployees “can be an effective weapon in the war against 
substance abuse.”166 However, an ultimate disposition 
of U.S. v. Comprehensive Drug Testing, Inc. that is adverse 
to the MLB Players Association’s interests may serve to 

NLRA, including the duty to bargain in good faith over 
the implementation of a drug testing program for its 
players.141 As explained by Commissioner Selig and Mr. 
Manfred:

In professional sports…athletes are em-
ployees of their clubs and are represent-
ed for collective bargaining purposes by 
unions. The clubs must therefore bargain 
over terms and conditions of employ-
ment, including any drug policies for, 
and drug testing of, athletes. Given that 
positive drug tests can lead to fi nes, sus-
pensions without pay, or both, it is not at 
all surprising that unions resist agree-
ments containing broad prohibitions and 
requiring extensive testing.142

Despite several failed attempts to institute mandatory 
drug testing,143 MLB and the MLB Players Association 
(collectively, the “Parties”) reached a landmark agree-
ment in 2002 that established MLB’s Joint Drug Program. 

Although historically opposed to mandatory drug 
testing,144 the MLB Players Association agreed to the 
establishment of a compulsory testing program on the 
condition that “program testing”145 with disciplinary 
consequences would be instituted only if more than 5% 
of players tested positive for steroids over the course of 
a season-long “survey testing” designed to evaluate the 
scope of steroid use in MLB.146 When instituting the Joint 
Drug Program, the Parties recognized that “confi dential-
ity of the [players’] participation in the Program [would 
be] essential to the Program’s success.”147 Importantly, 
with regard to the initial survey testing, “after the results 
of all tests [had] been calculated, all test results, including 
any identifying characteristics, [were to be] destroyed in 
a process jointly supervised by the Offi ce of the Com-
missioner and the Association.”148 Therefore, the Parties 
contracted for the survey tests to be both confi dential and 
anonymous.149 Indeed, “no one was ever supposed to 
know who tested positive,” not even the players.150 Such 
promises of confi dentiality and anonymity were critical 
concessions for obtaining the MLB Players Association’s 
agreement to the institution of a drug testing program for 
its membership.151

C. The Threat to MLB’s Joint Drug Program Posed 
by the Federal Government’s Seizure of Its 
Confi dential Testing Records

The 2003 survey testing commenced and was com-
pleted according to the dictates of the Joint Drug Pro-
gram. In total, 1,198 players were tested.152 However, the 
federal government intruded upon the testing laborato-
ries and seized the drug testing results before the Parties 
were able to destroy them (as per the terms of the collec-
tive bargaining agreement).153 As discussed, although the 
federal government possessed a valid search warrant for 
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to negotiate drug testing programs will be jeopardized 
because employees’ privacy interests cannot be assuredly 
protected.181 Unions—and particularly those represent-
ing athletes in the professional sports industry—may 
be reluctant to rely upon employers’ promises of confi -
dentiality and would have a justifi able basis for resist-
ing efforts to drug test their membership.182 Indeed, Mr. 
Miller called the situation “unfair and anti-union” and 
explained that “[w]hen [the MLB Players Association] 
agreed on a testing program, I said, ‘They’re going to 
regret this, because you’re going to see players going to 
jail.’”183

“[I]f the Ninth Circuit (or possibly the 
Supreme Court) permits the government 
to engage in overbroad searches and 
seizures of workplace drug testing 
records, the ability of employers to 
negotiate drug testing programs will be 
jeopardized because employees’ privacy 
interests cannot be assuredly protected.”

If the federal government is ultimately permitted to 
retain the identity of the 104 positive drug test results, 
there is speculation that the names of the baseball players 
involved will become public knowledge.184 The resulting 
inability of the MLB Players Association to preserve the 
confi dentiality of these drug testing results would likely 
frustrate future collective bargaining efforts as public rev-
elation would cause irreparable damage to the players’ 
careers and livelihood.185 In the face of unwilling unions, 
employers have no alternative means of recourse be-
cause, as discussed, drug testing is a mandatory subject 
of bargaining and the NLRA “does not compel any agree-
ment whatsoever between employees and employers.”186

MLB’s concern for the continuance of its drug testing 
program was legitimate and highlights the importance 
of confi dentiality in gaining a union’s consent to the 
institution of a drug testing program.187 Indeed, Mr. Fehr 
explained that the initial agreement “attempted to strike 
a balance between the interest in conducting such tests 
and the privacy interests that Congress and the federal 
government have sought to protect when establishing 
programs for federal employees.”188 The importance 
of confi dentiality is not surprising, given that drug test 
results are considered personal health information and 
restrictions are imposed on the sharing of such informa-
tion.189 Even in the context of workplace drug testing, an 
employee is required to sign a release in accordance with 
the Health Insurance Portability and Accountability Act 
(HIPAA) in order for an employer to receive the employ-
ee’s test results.190

undermine the future of voluntary workplace drug test-
ing because a superseding decision that is consistent with 
the Ninth Circuit’s fi rst two opinions would likely have 
a detrimental impact on employers’ efforts to implement 
drug testing or maintain existing programs for union-
ized workers.167 Signifi cantly, the Ninth Circuit’s “limited 
en banc” panel recognized that the “risk to…the ability 
of the [MLB] Players Association to obtain voluntary 
compliance with drug testing from its members in the 
future…is very high.”168 

The U.S. Chamber of Commerce has communicated 
“two major concerns for the national business com-
munity” posed by the Ninth Circuit’s prior decisions, 
one of which is relevant to this article.169 Specifi cally, 
the troublesome consequence of a ruling similar to the 
superseded opinions is that such a decision would judi-
cially sanction the governmental disruption of a privately 
negotiated collective bargaining agreement—in particu-
lar, a statutorily protected pact that attempted to tackle 
the “diffi cult issue” of workplace substance abuse.170 
The government’s abuse of MLB’s collectively bargained 
confi dentiality provision upset the “delicate arrange-
ment” negotiated by the Parties (undermining promises 
of confi dentiality and anonymity)171 and even has been 
declared a “union-busting tactic[]” by Marvin Miller.172 
Mr. Miller accused the government of engaging in a 
“witch hunt,” noting that “the victims are the athletes” 
because “[t]hey’re obviously the ones being hunted down 
here.”173

While the U.S. Chamber of Commerce does not does 
not dispute the legitimacy of the government’s interest 
in conducting a criminal investigation of illegal drug use 
in the workplace174—and neither does the MLB Players 
Association object to the seizure of drug testing records 
pertaining to the ten players linked to BALCO175—the 
primary concern is that the government seized thou-
sands of drug testing records that included every Major 
League player.176 By seizing the drug testing records for 
all players, the government unduly infringed upon rights 
protected by MLB’s collective bargaining agreement. 
Indeed, the Supreme Court long ago declared (albeit in a 
distinctly different matter) that “[i]ndividual and collec-
tive employee rights may not be trampled upon merely 
because it is inconvenient to avoid doing so.”177 

Federal labor policy rests upon the fundamental 
assumption that the bargaining parties “proceed from 
contrary and to an extent antagonistic viewpoints and 
concepts of self-interest.”178 Labor and management 
perspectives concerning workplace drug testing are at 
fundamental odds,179 and privacy concerns are of para-
mount importance to unions when considering employer 
drug testing programs.180 Consequently, if the Ninth 
Circuit (or possibly the Supreme Court) permits the gov-
ernment to engage in overbroad searches and seizures of 
workplace drug testing records, the ability of employers 
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review, it is imperative that the court of fi nal appeal give 
due consideration to these labor-oriented issues, demand 
return of MLB’s seized drug testing records, and protect 
the viability of voluntary workplace drug testing in the 
United States. 
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