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Join the Voices for Recovery

e was just a couple of days
sober, barely holding on.
Fortunately he called NYSBA's

Lawyer Assistance Program (LAP)
hotline. Our LAP Director, Pat Spataro,
put out a call for help to local volun-
teers and within hours, 10 lawyers had
offered to call him, meet with him, take
him to a 12-Step meeting, whatever it
took to help him through those early,
tenuous days and weeks of sobriety.
This story of hope, and recovery, is
what motivates the hundreds of LAP
volunteer judges and attorneys, many
of whom have triumphed over their
own problems with substance abuse,
gambling, depression or other mental
health issues, or debilitating stress.
Lawyers, by nature, can be highly
competitive, driven, A-type personali-
ties, and more susceptible to the addic-
tive behaviors and depression that
often accompany overpowering stress.
The statistics are grim. Attorneys suf-
fer from alcoholism and depression at
twice the rate of the general population.
An ABA study of attorney disciplin-
ary cases in New York and California
found that up to 70% involved alco-
holism. In its 2005 and 2006 annual
reports, the New York Lawyers” Fund
for Client Protection reported that
alcohol and substance dependency is
a “significant contributing factor” in
client losses. Other causes are mental
illness and gambling. In addition, one
out of every four lawyers suffers from
stress; and, according to a landmark
Johns Hopkins study, lawyers rank
first in depression among 105 occu-
pations. Most disturbingly, a dispro-
portionate number of our colleagues
commit suicide each year. And it’s
not just lawyers and judges. Our law
school and college populations show a

sharp rise in binge drinking, prescrip-
tion drug abuse, Internet gambling and
depression. The good news? All these
problems are treatable.

Since 1990, the State Bar’s Lawyer
Assistance Program has provided
career- and life-saving services to
attorneys, judges and law students
who are affected by alcohol and drug
abuse, overwhelming stress, depres-
sion and other mental health issues,
and the health, family and work-relat-
ed problems that often result. LAP also
provides collateral services to fam-
ily members. NYSBA’s LAP is guided
by the dedicated volunteers serving
on our Lawyer Assistance Committee
under the inspirational leadership of its
Chair, the Honorable Sallie Kraus. This
past year, with financial support from
the New York State Lawyer Assistance
Trust, we hired a LAP Coordinator for
the Fourth Department, Paul Curtin.
He has already made an enduring
difference by strengthening the local
Lawyers Helping Lawyers (LHL)
Committees, including regionaliza-
tion of programs among the smaller
bar associations. Paul and Al Lampert,
the newly hired Second Department
Coordinator, joined an already com-
mitted statewide team of lawyer assis-
tance professionals.

In April, I had the pleasure of host-
ing a regional LHL meeting at Levene
Gouldin & Thompson, which brought
together bar association leaders and
staff in the Southern Tier. Our goal
was to plant the seed for a coordi-
nated, regional effort to promote law-
yer wellness services by establishing a
regional LAP Committee. As a result,
the Broome County Bar Association
revitalized its LAP, and both Broome
and Chemung Counties now have a

solid and growing connection with
the vibrant LHL program in Tompkins
County.

Statewide collaboration is conta-
gious. In Erie County, Dan Lukasik,
an attorney with depression, created a
Web site specifically for attorneys —
www.lawyerswithdepression.com.
Dan also started a support group for
attorneys with depression. This sup-
port group initiative is being replicated
this fall in Rochester and Albany. These
are shining examples among many of
the growth of peer-assisted volunteer
programs across the state.

In May, the annual NYSBA LAP
Retreat and Wellness Weekend was
held in Silver Bay, Lake George. As an
avid work/life balance and wellness
advocate, I looked forward to par-
ticipating in the retreat, but I did not
expect it to be life altering, which is the
only way to describe the experience.
Together with new and old friends
and colleagues in an idyllic setting, we
honored Hon. A. Gail Prudenti for her
unstinting support and involvement
with Lawyer Assistance Programs,
particularly in the First and Second
Departments. Another LAP champion

KATHRYN GRANT MADIGAN can be
reached on her blog at http:/ /nysbar.
com/blogs/president.
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PRESIDENT'S MESSAGE

Barbara F. Smith, Executive Director of
the Lawyer Assistance Trust, was pre-
sented with the first ever Extraordinary
Service Award.

We shared with open hearts power-
ful stories told by those among us, of
their darkest moments, their personal
and often miraculous paths to recov-
ery. As LAP Director Pat Spataro noted
afterward, “we re-emerged changed
forever” by the stories, which were a

“gift to all of us.” As I drove down the
Northway the next morning, reflecting
on that profound and transcendent
experience, I knew that I too must
become a voice for healing and the
spirit of recovery.

Whatever impairment or problem
you, a family member or colleague may
be confronting today, please know that
you, and they, are not alone. Resist the
temptation to suffer alone in silence

or to ignore a colleague who shows
signs of struggling with an addiction,
depression or mental health issue.
Let us help you help yourself. Your
confidentiality is guaranteed and all
services are free. Our staff and volun-
teers are waiting to help you on your
path to healing and recovery. Call
800-255-0569 or connect to our Web
site www.nysba.org/lap. [ |

Are you feeling overwhelmed?

The New York State Bar Association’s Lawyer Assistance Program can help.
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We understand the competition,
constant stress, and high expectations
you face as a lawyer, judge or law
student. Sometimes the most
difficult trials happen outside the
court. Unmanaged stress can lead
to problems such as substance
| abuse and depression.

o~ A

NYSBA's LAP offers free, confi-
' dential help. All LAP services are
confidential and protected under
section 499 of the Judiciary Law.

Call 1.800.255.0569

NEW YORK STATE BAR ASSOCIATION
NysBA LAWYER ASSISTANCE PROGRAM
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FROM THE NYSBA BOOKSTORE

October 2007

Attorney Escrow Accounts,
Second Edition

The Second Edition offers comprehensive coverage
of the most common situations involving client funds
and clearly discusses the legal and ethical issues
encountered.

PN: 40266 / Member $45 / List $55 / 266 pages

Collections and the Enforcement of
Money Judgments, 2006 Revision

This classic text provides detailed guidance in the
field of debt collections and enforcement of money
judgments. Completely updated with the cumulative
supplement.

PN: 4030 / Member $105 / List $140 / 804 pages

Construction Site Personal Injury
Litigation — New York Labor Law

§§ 200, 240(1), 241(6)

Perhaps no single scheme of statutory causes of action
has initiated more debate. This text provides a road
map through this at-times confusing area of law.
Includes a summary of key case developments.

PN: 4047 / Member $80 / List $110 / 440 pages

Depositions — Practice and Procedure
in Federal and New York State Courts
This detailed text covers all aspects of depositions.
Topics include pre-trial discovery schedules, appropri-
ate and inappropriate behavior at depositions, and
motions for protective orders.

PN: 4074 / Member $50 / List $65 / 478 pages

Estate Planning and Will Drafting in
New York, 2006 Revision

Provides a practical overview of the complex rules

and considerations involved in the various aspects of
estate planning in New York State. Includes numerous
sample wills and checklists.

PN: 4095 / Member $125 / List $160 / 822 pages

Foundation Evidence, Questions and
Courtroom Protocols

This manual contains a collection of the forms and
protocols that provide the necessary predicate or
foundation questions for the introduction of common
forms of evidence and the examination of witnesses.
PN: 4107 / Member $48 / List $57 / 172 pages

Expand your professional knowledge

Insurance Law Practice,
Second Edition

Completely updated, the Second Edition provides a
comprehensive approach to this complex area of the
law. Includes five new chapters on disability insurance,
workers' compensation insurance, professional liability
coverage, insurance regulation, and agent and broker
liability.

PN: 41256 / Member $110 / List $140/ 1,382 pages

Legal Manual for New York Physicians,
Second Edition

Co-published by NYSBA and the Medical Society of the
State of New York, this comprehensive text is a must-
have for physicians, attorneys representing physicians
and those involved in the medical profession. Presented
in an easy-to-use question-and-answer format.

PN: 41325 / Member $90 / List $105 / 1,032 pages

NYS Physician’s HIPAA Privacy Manual

Designed to be a hands-on tool for health care pro-
viders and their legal counsel, this new publication
provides guidance for a physician’s office to respond
to routine, everyday inquiries about protected health
information.

PN: 4167 / Member $75 / List $95 / 288 pages

Real Estate Titles,
Third Edition

An all-time bestseller, this 2007 Edition is edited by
James M. Pedowitz, Esqg., a nationally renowned
expert in real estate law and title insurance, and
authored by some of the most distinguished practi-
tioners in the field. This edition, consisting of 27
chapters, is an essential guide to the many complex
subjects surrounding real estate law. Includes the
new ALTA policies and TIRSA endorsements.

PN: 521007 / Member $150 / List $180 / 1,632 pages

Representing People with Disabilities,
2007 Revision

A comprehensive reference that covers the myriad
legal concerns of people with disabilities. It is the
ideal reference for those who want a “one-stop”
source for a thorough overview of the legal frame-
work affecting individuals with disabilities.

PN: 52158 / Member $130 / List $155

N.Y. Municipal Formbook,
Third Edition

A rich resource for attorneys dealing
with local government as it affects employees,
citizens and businesses. Over 1,100 forms covering

all aspects of municipal law.

PN: 41606C / Member $150 / List $185 / 3,318 pages

Practitioner’s Handbook for Appeals to
the Appellate Divisions of the State of
New York, Second Edition

Covers the aspects of handling appeals to

the New York State Appellate Division, addresses
recent statutory changes and rule revisions, and
includes commonly needed forms. A must for
practitioners filing civil or criminal appeals.

PN: 4014 / Member $48 / List $57 / 172 pages

Practitioner’s Handbook for
Appeals to the Court of Appeals,
Third Edition

This anticipated new edition will update topics

on taking and perfecting criminal and civil appeals,
alternative procedures for selected appeals

and how to write and present the appeal.

Public Sector Labor and
Employment Law,
Third Edition

This landmark text is the leading reference on
public sector labor and employment law in New
York State. All practitioners will benefit from the
comprehensive coverage of this book, whether
they represent employees, unions or management.
Practitioners new to the field, as well as the
nonattorney, will benefit from the book's clear,
well-organized coverage of what can be a very
complex area of law.

December
New York Lawyer’s Deskbook,
2007-2008

New York Lawyer’s Formbook,
2007-2008

Free shipping and handling within the continental U.S. The cost for shipping and handling outside
the continental U.S. will be added to your order. Prices do not include applicable sales tax.

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB0125
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NYSBACL

Partial Schedule of Fall Programs
(Subject to Change)

The New York State Bar Association Has Been Certified by the New York State Continuing Legal Education Board as an
Accredited Provider of Continuing Legal Education in the State of New York.

Update 2007

Live Sessions

October 5 Syracuse
October 19 New York City

+Video Replays (do not qualify for MCLE credits for newly
admitted attorneys)

October 24 Binghamton
October 25 Utica

October 30 Albany; Buffalo
November 1 Rochester

November 7
November 8
November 15

Ithaca; Plattsburgh; Saratoga
Jamestown; Suffern
Uniondale, LI; Tarrytown

November 16 Canton
November 28 Poughkeepsie
November 30 Loch Sheldrake; Watertown

Practical Skills: Basic Matrimonial Practice
October 10 Albany; Buffalo; Melville, LI; New York City;
Rochester; Syracuse; Westchester

The Lawyer as Employer (half-day program)

October 10 New York City

October 17 Uniondale, LI

+Second Corporate Counsel Institute (two-day program)
October 11-12 New York City

Handling a No-Fault Case: The Fundamentals and Strategies
for Representing Plaintiffs and Defendants

October 11 New York City
October 12 Albany
October 18 Syracuse
October 19 Melville, LI
November 1 Buffalo

Handling the Failure to Diagnose Breast Cancer Medical
Malpractice Case

October 12 New York City

Construction Site Accidents: The Law and the Trial
October 12 Uniondale, LI

October 19 Syracuse

November 15 New York City

November 16 Buffalo

+Real Estate Titles

October 12 New York City
October 26 Tarrytown
November 1 Albany
November 2 Melville, LI
November 14 Rochester

A Day in Discovery — Win Your Case Before Trial with

Jim McElhaney

IMPORTANT NOTE: CLE Seminar Coupons and Complimentary
Passes CANNOT be used for this program.

October 16 Syracuse
October 17 Buffalo
November 7 Melville, LI
November 8 New York City

Risk Management for Attorneys — Don’t Make Malpractice
Your Nightmare (half-day program)

October 16 Buffalo
November 2 New York City
November 13 Uniondale, LI

+ Does not qualify as a basic level course and, therefore, cannot be
used by newly admitted attorneys for New York MCLE credit.

Prosecuting and Defending Medical Malpractice Claims

October 17 Syracuse

October 19 Buffalo

October 26 Albany

November 1 Plainview, LI

November 2 Rochester

November 7 New York City

A Primer on Human Subject Research; Federal and State Law
October 19 New York City

Practical Skills: Introduction to Estate Planning
October 23 Albany; Buffalo; Melville, LI; New York City;
Rochester; Syracuse; Westchester

New York Appellate Practice

October 25 Rochester

November 2 Tarrytown

November 8 Hauppauge, LI

November 28 Albany

December 7 New York City

+Ninth Annual Institute on Public Utility Law
October 26 Albany

+New York’s Fault Divorce Law at Age 40: Pleading and
Proving Your Grounds Case (half-day program)

October 26 Buffalo
November 2 Albany
November 16 Melville, LI
December 7 Syracuse
December 14 New York City
Special Education Law Update 2007
October 26 Buffalo
November 16 New York City
November 28 Albany

+At the Ramparts: Challenges in Representing and Litigating
with Public Companies in the Post-DURA/IPO/Sarbanes-
Oxley Environment

October 30 New York City

Preparing and Drafting Organizational Documents for New
York LLCs and Corporations (half-day program)

November 7 Rochester
November 16 Albany
December 7 Uniondale, LI
December 11 New York City

+Fifth Annual Sophisticated Trusts and Estates Institute

IMPORTANT NOTE: CLE Seminar Coupons and Complimentary

Passes CANNOT be used for this program. (two-day program)

November 8-9 New York City

Practical Skills: Purchases and Sales of Homes

November 13 Albany; Buffalo; Hauppauge, LI; New York
City; Rochester; Syracuse; Westchester

Engaging and Working with Investigative Consultants

(half-day program)

November 14 New York City

or for more information
call toll free 1-800-582-2452

In Albany and surrounding areas dial (518) 463-3724
Or fax your request to (518) 487-5618

Complete Fall CLE Schedule can be found at:
www.nysba.org/CLE/fall2007

(Note: As a NYSBA member, you'll receive a substantial discount)
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The Dividing Line Between Permissible Competitive
Behavior and Tortious Interference With Contract
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When a contract is breached, the resulting
litigation may involve more than the
contracting parties. The non-breaching
party may bring a claim for tortious
interference with contract against a third

party whose actions allegedly induced
the breach.

of contract that are efficient and wealth-enhancing should be

encouraged and that such “efficient breaches” occur when the
breaching party will still profit after paying damages to compensate the
other party to the contract for its expectation interest.! Efficient breach is
consistent with a contract party’s freedom to choose whether to perform
or breach its contract.2 Because, at least in theory, this kind of breach
makes society better off, the law does not treat it as disfavored.3 As one
Circuit Court of Appeals has stated, the “whole notion of an ‘efficient
breach’ is that a party should abrogate its contractual responsibilities if a
more profitable opportunity comes along.”*

The New York Court of Appeals has noted that a claim against a
competitor is a “subset” of the “amorphous” law of tortious interference
and “presents a wide range of possibilities.”> An interesting question
arises when a party breaches a contract because it has been offered bet-
ter terms by a competitor of the non-breaching party. In such instance,
an arguably efficient breach has occurred in that the breaching party
has exercised its right to breach and pay damages in the belief that it
will be better off doing business on the terms offered by a competitor. In
this situation, which economists would view as beneficial and wealth-
enhancing, should a court impose liability upon the competitor for tor-
tious interference with contract?

In White Plains Coat & Apron Co. v. Cintas Corp.,6 the Court of Appeals
considered the intersection of society’s interest in the benefits that result
from robust competition and the protection of contract rights. The Court
was asked to decide whether a company’s generalized economic interest
in soliciting business for profit provided it with a defense to a claim for
tortious interference with contract arising from its solicitation of busi-
ness from customers with whom the company had no prior relationship,
and who were under contract with a competitor. The Court ruled that
the company did not have an economic interest defense to the tortious
interference claim.

The Court’s opinion, however, left uncertain the line between
permissible conduct by a company seeking business and conduct
that would tortiously interfere with a competitor’s contract. The lan-
guage of the opinion could be used to argue that the Court retreated
from the bright-line position that tortious interference occurs when
a breach of contract results from a company soliciting business by
offering better terms to customers it knows to be under contract to a
competitor.

This article will first give an overview of New York law on tor-
tious interference with contract and the economic interest defense to
such a claim. It will then discuss the White Plains Coat case. Finally,
it will address the import of the opinion of the Court of Appeals in
that case.

g s the Second Circuit has noted, economists believe that breaches

GLEN Banks (gbanks@fulbright.com),
a partner at Fulbright & Jaworski
L.L.P, is the author of New York
Contract Law, a Thomson-West pub-
lication. The author is grateful for the
insights of James Nespole, a retired
Fulbright partner who is Of Counsel
to the firm. Mr. Nespole handled the
Marangi case discussed herein. Jamie
Hu, a summer associate at Fulbright,
assisted in the preparation of this
article.




Tortious Interference With Contract

A tortious interference with contract claim has its roots
in the 1853 English decision in Lumley v. Gye,” where the
court held actionable the enticement of a well-known
opera singer to refuse to perform an engagement. It took
some time, however, for the claim to be recognized by
New York courts.

In its 1872 decision in Ashley v. Dixon, the Court of
Appeals noted that if A contracted to sell land to B, absent
fraudulent conduct C was free to induce A to violate
the contract and sell the land to C.8 The Court stated
that although “moral law” would obligate C to abstain
from interference with the contract, this moral obliga-

third party, acts intentionally and “without justification”
to procure the third party’s breach of that contract.13 The
defendant’s actions affecting the contract “must be inten-
tional, not merely negligent or incidental to some other,
lawful, purpose.”14

Some Second Circuit panels have viewed a tortious
interference with contract claim under New York law
as requiring a showing that a third party, with knowl-
edge of a valid and existing contract, “intentionally and
improperly procured its breach.”1> This language was used
in the Second Circuit’s decision in Finley v. Giacobbe,'®
where the court cited the decision of the N.Y. Court of
Appeals in Israel v. Wood Dolson Co.17 and that of the

This moral obligation “is one of those imperfect obligations
which the law does not undertake to enforce.”

tion “is one of those imperfect obligations which the
law, as administered in our courts, does not undertake to
enforce.”?

In 1918, in S.C. Posner Co. v. Jackson, the Court stated
that Ashley should be limited to its particular facts
because once the Ashley Court concluded the plaintiff had
not presented evidence that the defendant had instigated
the breach, there was no need for the Court to engage in
further discussion.l0 The Posner case involved a defen-
dant’s alleged willful and malicious acts to interfere with
a contract between a plaintiff and one of the plaintiff’s
employees. The Court ruled that if a person knowingly
and intentionally interfered with the express contract
rights of an employer, with the purpose and intent of
injuring it, the person would be liable for injury that his
or her actions caused the employer.

Two years later, in Lamb v. S. Cheney & Son,1 the Court
adopted a general rule that if one “maliciously” interferes
with a contract between the two parties, and induces one
of them to breach the contract, to the injury of the other,
the injured party can maintain an action against the inter-
fering party. The Court considered the word “malicious”
as not meaning actual malice or ill will, but the intention-
al doing of a wrongful act without legal justification. The
Court viewed the gist of a tortious interference claim as
not being an intent to injure the non-breaching party, but
to interfere, without justification, and with knowledge
thereof, with that party’s contractual rights.

In Campbell v. Gates, the Court noted that if A and B
have a contract and C “intentionally and knowingly, and
without reasonable justification or excuse” causes B to
breach the contract, C would be liable to A for damages
caused by the breach.2 The Court continued to apply
that standard in ruling that tortious interference with
contract occurs when the defendant, with knowledge
of an existing valid contract between the plaintiff and a

12 | October 2007 | NYSBA Journal

First Department in Kaminski v. United Parcel Service.18
Both these cases, however, require only that a defendant
intentionally acted to procure the breach. There was no
requirement that the plaintiff show the defendant acted
improperly.

The language in Finley differs from that articulated
in other Second Circuit cases where the court has stated
that a plaintiff must show the “defendant’s knowing and
intentional interference with the contract without reason-
able justification.”1 The Second Circuit has not explained
the difference, if any, between showing a defendant’s
actions were “without justification” and that a defendant
acted “improperly.”

Guard-Life and the Restatement (Second)

The difference in language between “without justifica-
tion” and “improperly” is due to the language in the
Restatement (Second) of Torts. Before its issuance in 1977,
courts had noted that a liability for tortious interference
with contract would be imposed when a defendant acted
“without justification.” In contrast, Restatement (Second)
states that the tort occurs when the defendant “intention-
ally and improperly interferes” with a contract.

The Court of Appeals in its 1980 decision in Guard-Life
Corp. v. S. Parker Hardware Manufacturing Corp. noted that
the law in tortious interference with contracts was still in
its formative stage and had not yet “fully congealed.”20
The Court discussed the Restatement (Second), noting:

The American Law Institute in the Restatement of the
Law of Torts 2d, adopted May, 1977, has stated the
fundamental principle: “One who intentionally and
improperly interferes with the performance of a contract
(except a contract to marry) between another and a third
person by inducing or otherwise causing the third person
not to perform the contract, is subject to liability to the



other for the pecuniary loss resulting to the other from
the failure of the third person to perform the contract.”
(§ 766.) The keystone of the statement is the adverb
“improperly” a term selected in preference to the phrase
“without justification” appearing frequently in judicial
decisions and giving rise to questions of burden of proof
the definition of which is inconstant and mutable, draw-
ing its substance from the circumstances of the particular
situation at hand. Section 767 of the Restatement sets out
several factors for consideration in determining whether
an intentional interference with a contract is “improper,”
accompanied by the observation that “[t]he issue in each
case is whether the interference is improper or not under
the circumstances; whether, upon a consideration of the
relative significance of the factors involved, the conduct
should be permitted without liability, despite its effect
of harm to another. The decision therefore depends
upon a judgment and choice of values in each situation”
(Comment b). Included among the factors to be consid-
ered are the nature of the conduct of the person who
interferes (a chief factor in determining whether conduct
is improper), the interest of the party being interfered
with (whether in an enforceable contract or in a contract
voidable and thus unenforceable or terminable at will),
[Fn.1] and the relationship between the parties [Fn. 2].

[fn. 1] The Restatement recognizes that these two types
of contracts present similar situations. In each there is a
valid and subsisting relation until opposition to enforce-
ment is raised or termination is effected (Restatement,
Torts 2d § 766, Comments f, g).

[fn. 2] Other factors include the motive and interests
sought to be advanced by the one who interferes, the
social interests in protecting the freedom of action of that
person as well as the contractual interests of the party
interfered with, and the proximity or remoteness to the
interference of the conduct complained of.21

In Guard-Life, the Court noted that New York law
provided greater protection to an interest in an existing
contract (as to which respect for individual contract rights
outweighs the public benefit to be derived from unfettered
competition) than to the less substantive, more speculative
interests in a prospective relationship (as to which liability
will be imposed only on proof of more culpable conduct
on the part of the interferer).22 Consistent with this distinc-
tion, the Court noted that when a contract is not for a defi-
nite term — e.g., when it is terminable at will — there can be
no claim for tortious interference with contract, but a claim
for tortious interference with economic relations may be
asserted if the alleged interfering party used wrongful
means to procure the termination.?3

In NBT Bancorp Inc. v. Fleet/Norstar Financial Group,
Inc.?* the Court elaborated on the distinction between
existing contracts and prospective relations, noting that a
party can be liable for tortious interference with contract

even if its behavior was entirely lawful; but the party
could be liable for tortious interference with prospective
relations only if it used wrongful means to cause a third
party not to enter into an agreement with the plaintiff. In
both Guard-Life and NBT, the Court viewed “wrongful
means” as conduct such as physical violence, fraud or
misrepresentation, civil suits and criminal prosecutions,
and some degree of economic pressure, but not persua-
sion alone, even if knowingly directed at having a third
party not deal with the plaintiff.25

The Guard-Life Court stated that “status as a competi-
tor does not protect the interferer from the consequences
of his interference with an existing contract.”26 The Court
believed that with respect to a contract for a definite
term, persuasion to breach alone, as by an offer of better
terms, had been sufficient to impose liability on one who
thereby interferes with performance.?” For this point, the
Court cited Gold Medal Farms, Inc. v. Rutland County Co-op
Creamery, Inc.28 and Gonzales v. Reichenthaler.2?

In Gold Medal, the plaintiff had a contract to acquire all
the milk produced by the defendant Rutland Creamery.
The plaintiff alleged that Vermont Milk & Cream
Company, a competitor, tortiously interfered with its
contract with Rutland. In response, Vermont argued that
to prevail on the tortious interference claim, the plaintiff
had to show some additional wrong, such as actual mal-
ice, fraud or deceit, independent of the actual inducement
of the breach. The court rejected this contention, saying
that it would be sufficient for the plaintiff to show that
Vermont, with actual knowledge of the existence of the
contract between Rutland and the plaintiff, “intentionally
made an offer of better terms to Rutland with the intent of
persuading it to breach its contract.”30 The court believed
that the plaintiff’s tortious interference claim could pro-
ceed to trial because there was sufficient evidence to
allow the trier of fact to conclude that Vermont “with full
knowledge of the facts, intentionally made a better offer
to Rutland with the intent of bringing about a breach
of the [plaintiff’s] contract.”3! The plaintiff also had
advanced evidence that shortly after Rutland breached
its contract, Vermont loaned Rutland a very substantial
sum, without interest, which was to be repaid from “pre-
miums” over and above the contract price Vermont paid
for Rutland’s milk.

The Gold Medal decision is consistent with the Fourth
Department’s earlier decision in Elk Street Market Corp. v.
Rothenberg.32 There, the court stated: “It is fundamental
that no person has a right to persuade a party to a binding
contract to repudiate, abandon, or break it.”33 Gold Medal
has been followed by the First Department, which has
held that a tortious interference claim lies if a defendant,
with knowledge of the plaintiff’s contract with a third
party, intentionally makes an offer of better terms to the
third party, with the intent of persuading it to breach its
contract with the plaintiff.34
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In Gonzales v. Reichenthaler, the plaintiff leased an
arcade game from defendant Kentucky Derby Co., the
contract provided that Kentucky Derby would not pro-
vide the game to other parties for use at Coney Island.
The plaintiff claimed that with knowledge of this con-
tract, defendant Reichenthaler persuaded Kentucky
Derby to provide him with a similar game for use at
Coney Island.

The Second Department noted that there was a “seri-
ous question of law” as to whether Reichenthaler could
be held liable for inducing Kentucky Derby to breach
its contract with the plaintiff.35> Relying upon Posner
and Lamb, the court believed that such a claim could be
asserted against Reichenthaler. Without addressing the
tortious interference issue, the Court of Appeals affirmed
the Second Department’s decision.36

The “Economic Interest” Defense
Procuring the breach of a contract in the exercise of an
equal or superior right justifies what would otherwise be
an actionable wrong.3” A defendant acts with justification
when it acts to protect its “economic interest.”38

The economic interest defense has its roots in Felsen
v. Sol Café Manufacturing Corp.* a case decided prior to
the promulgation of the Restatement (Second) of Torts. In
that case, plaintiff Felsen was employed by defendant Sol
Café pursuant to the terms of a written contract; defendant
Chock Full O’'Nuts owned all the stock of Sol Café. After
Sol Café terminated Felsen’s contract, he sued for breach
of contract and asserted a claim against Chock Full O’Nuts
for tortious interference with his employment contract. The
jury returned a verdict for Felsen, finding that Chock Full
O'Nuts had intentionally interfered with his employment
contract without just cause or excuse. The Court of Appeals
ruled that the tortious interference claim should have been
dismissed because Chock Full O’'Nuts, as the sole stock-
holder of Sol Café, had an existing economic interest in the
affairs of Sol Café and protection of that interest permitted
it to take action with respect to the plaintiff’s employment
with Sol Café. Felsen established economic interest as a
defense to a claim for tortious interference with contract
in that the Court recognized that a defendant was justified
in taking action if it had a significant ownership interest
in the breaching party, such as where a parent-subsidiary
relationship exists.40

The Court also has recognized that the defense would
cover corporate agents, such as directors, accused of tor-
tiously interfering with the corporation’s contracts.#! The
imposition of liability in spite of a defense of economic
interest requires a showing of either malice on the one
hand, or fraudulent or illegal means on the other.42

The defense of justification is not automatically appli-
cable simply because the defendant has an economic
interest.#3 The defendant must show that its allegedly
interfering actions were taken to protect that interest.44
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Courts have found, in a wide array of circumstances,
that a defendant has an economic interest defense.
Decisions in recent years have found:

e A creditor may act to protect its secured interest;*>
e A franchisor who is a creditor of a franchisee may
take action with respect to the franchisee’s loan
agreements with a financial institution;46
A controlling (83% interest) shareholder may act with
respect to the controlled corporation’s contracts;*
A party may act to protect its contractual rights;*8
A defendant who has a managerial contract with a
third party may have an economic interest defense
to a claim that it caused the third party to breach a
contract;*
A copyright owner may protect its copyright by
alerting a third party that the copyright is being
infringed;>0
¢ A defendant may take action with respect to the
contracts of a company that the defendant has a
contract right to acquire;5!
* A corporation may seek to prohibit its major
shareholders and directors from dealing with an
executive it had terminated until after disputes
between the corporation and the executive have
been resolved;>2
A corporation may take action with respect to the
contracts of an affiliate sister company;>3
A party to litigation may advise others of its adjudi-
cated rights;>* and
* A party may take reasonable and appropriate
actions to correct an error that it made.

The defense, however, had not been extended to a com-
pany that would attempt to further its economic interest by
persuading customers under contract with a competitor to
breach their contract and give their business to the com-
pany. The Court of Appeals has noted that a party could
be liable for damages if its lawful behavior caused a third
party to breach its contract with a plaintiff.56 In the same
opinion, the Court also noted that scholarly commentary
supported the contrary position — that “lawful competi-
tion” should not give rise to liability for tortious interfer-
ence.5” In the White Plains Coat case, the Court was asked
to address whether a company had an economic interest
defense that protected it from a claim for tortious interfer-
ence with contract arising from its solicitation of business
from customers it knew were under contract to a competi-
tor and with whom it had no prior relationship.

The Facts in White Plains Coat

White Plains Coat and Apron Co., Inc. (WP) rented nap-
kins, tablecloths and other laundered items to restaurants
and other businesses. WP had written contracts with its
customers obligating the customer, during the term of the
agreement, to rent exclusively from WP, which agreed to
supply the customers’ needs.



Cintas Corp. (“Cintas”), a competitor of WP, allegedly
induced dozens of customers it knew to have contracts
with WP to breach their agreements with WP and enter
into agreements with Cintas. WP contended that Cintas
trained its sales representatives how to convince WP’s
customers to abandon prematurely their agreements with
WP and give their business to Cintas.

WP sent a letter to Cintas that identified the customers
that WP had under contract and demanded that Cintas
cease its practice of soliciting business from these custom-
ers. In response, Cintas visited many of these custom-
ers and attempted to have them certify that Cintas had
not infringed existing contracts the customer may have
had with other providers. Such a certification had been
included in agreements Cintas had entered into with its
customers.

WP sued Cintas in the Southern District of New York
alleging, inter alia, tortious interference with contract.
At the close of discovery, Cintas moved for summary
judgment.

The District Court's Decision

The District Court’s Judge Charles L. Brieant granted
summary judgment, dismissing WP’s tortious interfer-
ence claim. It reasoned that Cintas had a legitimate
economic interest as a competitor to seek business from
WP’s customers. It believed that the interest of Cintas to
solicit business and make a profit provided a defense to
the tortious interference claim. The court ruled that the
tortious interference claim failed because the plaintiff
failed to rebut the defendant’s economic interest defense
by advancing evidence that the defendant’s actions were
malicious or illegal.

WP moved for reconsideration, arguing that the eco-
nomic interest defense did not apply because Cintas had
no economic relationship with the customers it solicited.
The court adhered to its ruling, believing that the defense
was not limited to those situations where the party
accused of tortious interference had an interest in the
breaching party.

WP appealed the dismissal of its claim. It argued that
the court erred in extending the economic interest defense
to protect the general economic interest of a competitor to
solicit business and make a profit.

The Second Circuit's Opinion

The Second Circuit noted that under New York law when
a party procures the breach of a contract in the exercise
of an equal or superior right, it acts with just cause and
has a justification defense to what would otherwise be
an actionable wrong.58 The court believed that while the
consequences of triggering the economic interest defense
were relatively clear, the type of economic interest that
would trigger the defense was not. It observed that courts
had applied the defense in an inconsistent manner and
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The Court of Appeals’s
opinion raises three points.

that precisely what constituted a sufficient economic
interest for the purpose of relying upon the defense had
not been established. The court noted that there was
authority to support the proposition that when a com-
petitor, with knowledge of the contract, takes an active
part in persuading the party under contract to breach it
by offering better terms or other incentives, it unjustifi-
ably interferes with the contract.

The court viewed the question of whether a compa-
ny’s general business interest in luring customers from
a competitor triggered the economic interest defense as
an important recurring issue that potentially touched on
a wide range of commercial behavior. It believed New
York law did not clearly identify the type of economic
interest that could be asserted as a defense to a tortious
interference claim. Accordingly, it certified to the Court
of Appeals the issue of whether a competitor had an
economic interest defense to a tortious interference with
contract claim. In doing so, the court noted the underly-
ing competing policy issues of protecting WP’s valid con-
tracts with its customers and in allowing Cintas to engage
in robust competition. Striking the appropriate balance
between the protection of contracts and the protection of
competition was a task best left to the Court of Appeals.
The Second Circuit certified to the Court the question
of whether a generalized economic interest in soliciting
business for profit constitutes a defense to a claim of tor-
tious interference with an existing contract for an alleged
tortfeasor that had no previous economic relationship
with the breaching party.

The Court of Appeals’s Ruling

The Court of Appeals answered the certified question in
the negative. In addressing the issue, it acknowledged
that New York law on tortious interference had gener-
ated a spate of decisions with somewhat varying views,
as courts struggled to strike a balance between protection
of enforceable contracts, which lends stability and pre-
dictability to business dealings, and promotion of robust
competition in the marketplace.

The Court stated that the plaintiff asserting a claim
for tortious interference must show (1) the existence of
its valid contract with a third party, (2) the defendant’s
knowledge of that contract, (3) the “defendant’s intention-
al and improper procuring of a breach” and (4) damages.>
In “response” to such a claim, the defendant “may raise
the economic interest defense.”60 The defense, said the
Court, applies when a party acts to protect its own legal
or financial stake in the breaching party’s business such
as where a defendant (1) was the corporate parent or held
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an interest in the breaching party, (2) was the breaching
party’s creditor, or (3) had a managerial contract with the
breaching party.

Cintas could not assert an economic interest defense,
said the Court. Its mere status as WP’s competitor did
not constitute a legal or financial stake in the breaching
party’s business that permitted it to induce a breach of
contract. The Court noted that New York’s Pattern Jury
Instructions states:

When the defendant is simply a competitor of the
plaintiff seeking prospective customers and plaintiff
has a customer under contract for a definite period,
defendant’s interest is not equal to that of plaintiff and
will not justify defendant’s inducing the customer to
breach the existing contract.6!

The Court, however, concluded its opinion by noting
protection of existing contractual relationships does not
negate a competitor’s right to solicit business. What is
actionable is the “improper inducement of a third party to
breach its contract.”62 Citing comment m to the Restatement
(Second) of Torts § 766, the Court stated that regular adver-
tising and solicitation of business in the normal course
would not constitute such improper inducement. Instead,
a competitor’s liability would depend on a showing that it
acted improperly, in that its conduct exceeded a minimum
level of ethical behavior in the marketplace.

The Import of White Plains Coat

The Court of Appeals’s opinion raises three points that
are likely to impact future litigation involving tortious
interference claims. The first concerns the pleading stan-
dard for a tortious interference with contract claim. The
Court quoted Restatement (Second) of Torts § 766 for
what it called the “familiar proposition” that liability for
tortious interference may be imposed upon a defendant
who “intentionally and improperly interferes” with a
contract. The “plaintiff must show,” inter alia, the defen-
dant’s “improper procuring of a breach.” In support of its
recitation of the elements of a tortious interference claim,
the Court cited three cases. None of the three cases, how-
ever, uses the term “improper.” In Lama Holding v. Smith
Barney, Inc.,% the Court ruled “intentional procurement”
of the breach “without justification” was a necessary ele-
ment of a tortious interference claim. In NBT Bancorp,%
the Court stated that a defendant’s “deliberate interfer-
ence,” which results in a breach, would be actionable. In
Israel v. Wood Dolson Co.,%5 the Court said a defendant’s
“intentional procuring of the breach” would support a
tortious interference claim.

The Court’s recitation of what the “plaintiff must show”
should not be read as affecting the pleading standard for a
tortious interference with contract claim. A plaintiff should
be allowed to generally allege that the defendant’s actions
were improper. A court should not require a plaintiff to
plead specific facts because such facts might be solely



within the knowledge of the defendant and be unknown to
the plaintiff until discovery is completed.

The second point of White Plains Coat is the decision’s
impact upon the burden of proof. Prior decisions have
noted that once the plaintiff shows that the defendant’s
action resulted in a breach, “the burden shifts to the
defendant to plead and prove justification.”6¢ This is
consistent with the introductory notes to the portion of
the Restatement (Second) of Torts dealing with tortious
interference claims.

If economic interest or status as a competitor is merely
a factor to be taken into account in determining whether
the plaintiff has met the burden of proving that the defen-
dant acted improperly, then arguably there should be no
shifting of the burden to the defendant to prove that its
actions were justified or fell within the economic interest
defense. Economic interest might no longer be a defense
to a tortious interference with contract claim but, rather, a
factor to be taken into account in determining whether a
plaintiff has met its burden of proving that the defendant
acted improperly.

A balance may be struck between the protection of
contract rights and the promotion of robust competition
by shifting the burden of production in a manner similar
to that employed in civil rights cases.t” A plaintiff’s pre-
sentation of evidence that the defendant, with knowledge
of the contract, intentionally took action that resulted in
its breach, would shift to the defendant the burden of
producing evidence that its actions were justified. If the
defendant advances such evidence, the plaintiff would
have the burden of persuading the trier of fact that, when
all the evidence is considered, a determination should be
made that the defendant’s actions were improper. If the
defendant does not advance such evidence, the plaintiff
still has the burden to prove that the defendant’s actions
were improper.

Imposing upon a plaintiff the burden of proving that
a defendant’s actions were “improper” would reduce
the protection that New York courts have provided to
existing contracts, because the general consensus of
prior cases was that when a defendant knowingly and
intentionally interfered with a contract, in the absence of
the defendant advancing evidence that its actions were
justified, the trier of fact could conclude such actions
were improper. A requirement that the plaintiff show the
defendant’s actions were “improper” would be a change
from the standard reiterated by the Court of Appeals as
recently as 2004: “[W]here there is an existing enforce-
able contract and a defendant’s deliberate interference
results in a breach of that contract, a plaintiff may recover
damages for tortious interference even if defendant was
engaged in lawful behavior.”68

The third point raised by the decision is, what mean-
ing should be given to the language in its last paragraph
— that protecting existing contractual relationships does

not negate a competitor’s right to solicit business, pro-
vided the solicitation is not an “improper inducement” to
breach an existing contract? This language was not nec-
essary for the Court to answer the certified question and
to rule that the economic interest defense did not extend
to a competitor. The Court’s statement appears at odds
with its earlier statement in Guard-Life that, with respect
to a contract for a definite term, “persuasion to breach
alone, as by an offer of better terms has been sufficient
to impose liability on one who thereby interferes with
performance.”®® The Court’s opinion did not address
that apparent inconsistency. It also left for another day
the question of when soliciting business would constitute
“improper inducement” to breach a contract, indicat-
ing only that inducement would be improper when the
defendant’s conduct fell below the minimum level of
ethical marketplace behavior. The Court said nothing as
to what that minimum level might be.

Guidance for Competitors

A key issue after the White Plains Coat decision is what
guidance can counsel give to a client who inquires whether
it can solicit business from customers under contract with
a competitor? Where are courts likely to draw the bound-
ary line between permissible competitive behavior and
“improper inducement” to breach a contract? Guidance on
this issue can be gleaned from a close examination of the
authorities the Court of Appeals cited in the portion of its
opinion discussing “improper inducement.”

In speaking of “minimum level of ethical behavior,”
the Court cited Chief Judge Cooke’s dissent in Guard-
Life,”0 and referenced the decision in V. Marangi Carting
Corp. v. Judex Enterprises, Inc.7!

Chief Judge Cooke noted that the raison d’etre of a
tortious interference claim was the ethical precept that
one competitor must keep his hands off the contracts of
another. He believed that the law of tortious interference
did not merely balance protection of contract rights ver-
sus freedom to compete, but also took account of society’s
weighty interest in insuring a minimum level of ethical
behavior in the marketplace. His opinion stated that the
law long ago decided “that enforcement of certain market
morals is a societal interest worthy of protection.””2

In Marangi, upon analysis of the applicable sections of
the Restatement (Second) of Torts, the court concluded
that the law did not permit a finding of tortious con-
duct merely upon proof that a defendant “offered better
terms” to the plaintiff’s customer.

Marangi presented an interesting fact situation. The
plaintiff had entered into contracts with its customers,
pursuant to which it would pick up and remove the
customers’ trash. The defendant, a competitor carting
company, circulated brochures offering the trash pick-up
service at a rate lower than that charged by the plaintiff.
The complaint alleged that the brochures were given to
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customers that the competitor knew to be under contract
with the plaintiff. When a customer breached its contract
with the plaintiff and gave its business to the defendant
competitor, the plaintiff sued for tortious interference
with contract.

The Marangi court viewed the issue before it as what,
if anything, may a competitor safely communicate to a
prospective customer under contract with another. The
court believed that not all of a competitor’s conduct
toward prospective future customers would constitute
tortious interference with contractual relations; rather,
that a court must ensure that the freedom to conduct nor-
mal business is not unduly hampered by the existence of
a tortious interference claim. In this regard, it is critically
important to clarify the type of “offer of better terms”
which is necessary to support a finding of liability.

The court stated that blind adherence to older author-
ity, the Gold Medal and Gonzales cases cited in Guard-Life,
should be avoided. It distinguished Gold Medal and

e the interests sought to be advanced by the actor; and

e the relation between the parties.
Citing a comment to that section, the Guard-Life Court
noted that in determining whether an action impacting
a contract was improper, the question is whether, upon
a consideration of the relative significance of the fac-
tors involved, the conduct should be permitted without
liability, despite its effect of harm upon the party whose
contract is breached.”

Given the above discussion, two points can be made
with certainty. A company will not be held liable for tor-
tious interference with contract merely because, as part
of a general solicitation, it communicated its standard
prices and terms to a customer it knew had a contract
with a competitor and the customer thereafter breached
its contract. Second, because the law provides greater
protection to an existing contract than interests in a pro-
spective relationship, a company can be liable for tortious
interference with contract even if its interaction with the

Courts are likely to focus upon the extent to which the
defendant’s actions may be viewed as aimed at having specific
customers abandon their existing contracts.

Gonzales on the ground that they concerned conduct
toward a particular, targeted competitor in order to induce
the breach of a specific contract.

The Marangi court, like the Court of Appeals in White
Plains Coat, believed that it should be guided by § 766 of
the Restatement (Second) of Torts and comment m there-
to. Section 766 states that liability will be imposed upon a
party who “intentionally and improperly” interferes with
the performance of a contract. Comment m to that section
states that A does not interfere with B’s contract with C
merely by offering B better terms than C, but would be
liable for tortious interference if it advised B that its terms
were specially set to allow B to terminate its contract with
C, settle C’s claim for breach of contract and still make
money. The court also noted that the competitor could
tortiously interfere with the contract by “sweetening” its
offer with “something extra” to induce the customer to
breach its existing contract. It recognized that the sub-
stantial, interest-free, loan in Gold Medal could be viewed
as such a sweetener.”

In evaluating whether actions improperly interfered
with a contract, a court also is likely to look at the factors
set forth in Restatement (Second) of Torts § 767, which
were noted in Guard-Life.”* These factors include:

e the nature of the actor’s conduct;
e the actor’s motive;
e the interests of the party whose contract is breached;
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competitor’s customer was entirely lawful and neither
malicious nor wrongful.

In determining when a competitor’s conduct becomes
“improper” and a tortious interference with a contract,
courts are likely to focus upon the extent to which the
defendant’s actions may be viewed as aimed at having
specific customers abandon their existing contracts and
give their business to the defendant, as opposed to a
broad-based solicitation. In this regard, a court should
consider whether:

* The solicitation specifically targeted the plaintiff’s
customers;
The price/terms in the solicitation were what the
defendant commonly used, as opposed to special
terms for purposes of the solicitation;
The solicitation in any way disparaged the competi-
tor or its products/services;
There was any unfair comparison between the solic-
iting company’s product/service and that of the
competitor;
The solicitation offered an incentive not made avail-
able to other prospective customers; and
¢ A side-deal existed between the defendant and the
breaching party which “sweetened” the defendant’s
terms.



In determining whether a broad general solicitation
is consistent with a minimum level of ethical behavior in
the marketplace, a court should consider whether:

¢ The defendant used wrongful means in an effort to
have the customer abandon its existing contract;

® The defendant’s actions were motivated by malice;

® The defendant’s actions were contrary to a standard
or guideline prescribed for the industry in which the
parties compete;

¢ The defendant’s actions were inconsistent with gen-
eral trade practice in the particular field;

¢ The price/terms in the solicitation were “preda-
tory”;

e The solicitation contained false or misleading state-
ments; and

e The solicitation expressed opinions that had no rea-
sonable basis in fact.

Attention should be paid to
§ 772(a) of the Restatement (Second) of Torts, which pro-
vides that there is no improper interference in communi-
cating “truthful information” to a party under contract.
Other states, for example, New Jersey,”¢ have recognized
this principle.

Also to be considered are the comments to Restatement
§ 766 that improper conduct does not occur merely by
entering into an agreement with a party under contract,
knowing that the party cannot perform both contracts
(comment n) and that the defendant’s conduct “must be
intended to affect the contract of a specific person” (com-
ment p).

Restatement § 768 and comment h thereto should be
taken into account. These provisions note that a defen-
dant’s mere status as the plaintiff’s competitor does not
shield it from a charge that it tortiously interfered with
the plaintiff’s contracts. Comment e to § 768 notes that if
the interfering party diverts business from the competitor
by virtue of superiority in matters relating to the compe-
tition, such action may be permitted so as to encourage
competition. The comment further notes that if business
is diverted for reasons unrelated to the competition,
superior efficiency is not furthered.

Unwarranted litigation brought in bad faith with no
belief in its merit can constitute improper conduct that
can tortiously interfere with a contract.””

A court also may consider how courts in other juris-
dictions have addressed the claim of tortious interference
with contract. For example, the First Circuit, applying
Rhode Island law, endorsed a jury instruction that tor-
tious interference could be found “only if the competitor
uses methods of competition which are beyond those
which competitors must expect to occur in the market-
place, that is, by competition which is based upon illegal
[or] illegitimate means.”78 The Ohio Supreme Court, cit-
ing Restatement (Second) of Torts § 768, stated competi-
tion is proper “if (a) the relation between the actor . . .
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and his or her competitor . . . concerns a matter involved
in competition between the actor and the other, and (b) the
actor does not employ wrongful means, and (c) his action
does not create or continue an unlawful restraint of trade,
and (d) his purpose is at least in part to advance his interest
in competing with the other.”7? In Massachusetts, tortious
interference liability may be imposed when the defendant
had “improper motives” or used “improper means.”80

In sum, in determining whether competitive conduct
improperly interferes with a contract, a court should
carefully consider the particular facts before it, in light
of three values: the interest in promoting robust compe-
tition, the protection of contracts and the preservation
of a minimum level of ethical behavior in the market-
place. Ultimately, as noted in Guard-Life and Restatement
(Second) of Torts § 767, comment b, the court must decide
whether the competitive conduct of the alleged interferer
should be permitted without liability, despite the harm it
causes to the party whose contract is breached. |
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BURDEN OF PROOF

This morning I fired my associ-
ate.

As I walked into the office
through the reception area this morn-
ing, performing my due diligence by
casting a glance at the headlines in the
Law Journal, an attorney who looked
familiar exited the conference room,
nodded familiarly towards me, and
strode onto the elevator I had just exit-
ed. She had a large envelope tucked
under her arm. As the elevator doors
closed, my associate came out of the
conference room, coffee and half-eaten
bagel in hand.

I asked, “Who was that?”

“Jane Jones, the defense attorney on
the Smith case.”

Now the Smith case is a medical
malpractice case where my office rep-
resents the plaintiff, a woman whose
radiologist, the defendant, failed to
detect breast cancer on a mammo-
gram he reviewed. As a result, there
was a substantial delay in diagnosing
my client’s breast cancer. The plaintiff
returned to the defendant’s office after
her diagnosis to collect her original
mammogram films for her new physi-
cian to review. Later, when she con-
sulted with me about a possible case,
she left the original films with me so I
could have an expert review them. My
office has maintained custody of them
since then.

“What was she doing here?”

“She came to pick up the origi-
nal mammogram films so the defense
expert can review them.”

The room seemed to go black. As
I gradually became aware of my sur-
roundings again, I experienced an
excruciating pain throbbing across my
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“Take My Evidence . . . Please

forehead, accompanied by waves of
nausea I had not felt since my college
days.

“You what?” I sputtered, followed
by “How could you do such a thing?”

My associate’s upper lip trembled
slightly, only increasing my anger. His
response sent me through the roof:
“She said she will return them next
week.”

“Sure she will. What if they are lost,
damaged, altered or destroyed?” My
associate said nothing, only enraging
me more.

“Do you realize what this means?
It means the loss of our case, profes-
sional discipline, and a malpractice
lawsuit.” I paused, vaguely aware that
I was paraphrasing George Bailey in
It’s a Wonderful Life, in the scene where
he berates Uncle Billy for losing the
Building & Loan’s bank deposit. Still,
it’s hard to stop once I get worked up,
so I continued ranting and raving until
I'was spent. My final words were “Get
out, and don’t come back!”

I walked into my office, slammed
the door, and sunk dejectedly into my
ergonomically correct chair. I spent the
rest of the morning calling my cadre of
lawyer buddies, bemoaning the fool-
ishness of my associate. All commiser-
ated, and all agreed that turning over
the crucial evidence in the case was, at
best, a huge mistake, and, at worst, a
fatal blow to the case.

Around lunchtime, I heard a noise
outside my door, and noticed a paper
being slipped underneath. I hauled
myself up from my chair, walked over
to the door, and picked up the paper.

“Olexa v. Jacobs,”! 1 read, “Second
Department, January 23, 2007.”

'II

I opened my office door a crack,
peered out, and saw my associate,
shoulders slumped, walking towards
the elevator with a cardboard box
filled to overflowing with diplomas
and office knickknacks.

I closed my door, sat down in my
chair, and continued reading the deci-
sion. I read that the defendants, a
physician and radiology group, had
appealed a trial court order

which granted that branch of
their motion which was to compel
the plaintiff to turn over certain
original mammograms only to the
extent of directing the plaintiff to
turn over the mammograms for
two periods of 72 hours each, and
conditionally striking their answer
if they failed to return the original
mammograms.?

The order appealed from was
reversed by the Second Department.

Of course, I thought. What was the
trial court thinking in ordering the
plaintiff’s counsel to turn the original
films over to the defendants?

I read on:

[T[hat branch of the motion which
was to compel the plaintiff to turn
over the original mammograms
is granted that to the extent the
plaintiff is directed to turn over
the original mammograms to the
appellants for two periods of 10
consecutive business days.3

What?

This can’t be right, I thought. After
all, the mammogram films taken and
misread by the defendants in a failure
to diagnose breast cancer case are,
without question, the key evidence in



the case. What about chain of custody?
What about the possibility of spolia-
tion? What was going on?

The body of the decision was brief
and un-illuminating;:

With respect to the production of
the subject mammograms, while
it is clear that “[t]he supervision of
discovery, and the setting of rea-
sonable terms and conditions for
disclosure, are within the sound
discretion of the Supreme Court,”
the Supreme Court herein erred in
placing overly-restrictive limits on
the appellants’ time and opportuni-
ties to review the original mammo-
grams. Because there is no dispute
that the original mammograms are
crucial to the defense of this action,
we direct the plaintiff to turn over
the original mammograms to the
appellants for two periods of 10
consecutive business days.

The striking of a pleading may be
an appropriate remedy for the neg-
ligent or intentional loss or destruc-
tion of crucial evidence. However,
the court should not have ordered
that the appellants” answer would
be stricken if they “failled] to
return” the original films. Such a
remedy was premature without
the proper showing for the striking
of a pleading based on the destruc-
tion of evidence.*

A trial court’s discretion to set the
terms and conditions of disclosure
was a concept I was familiar with.
The two cases cited by the Second
Department in Olexa, one quoting the
other, explained the scope of the trial
judge’s role:

The supervision of discovery, and

the setting of reasonable terms

and conditions for disclosure, are
within the sound discretion of
the Supreme Court. The Supreme

Court’s discretion is broad because

it is familiar with the action before

it, and its exercise should not be

disturbed on appeal unless it was

improvidently exercised.>

Putting aside, for now, the fact that
both the trial and appellate court had
no hesitation in ordering the plain-
tiff’s counsel to turn the films over to

defense counsel, something my gut
told me was wrong, why was it an
“improvident exercise” of discretion
for the trial court to permit the defen-
dants to review the films for three
days, rather than 10?

It is a simple thing to find decisions
where an appellate court finds, or fails
to find, that a trial court improvidently
exercised its discretion.6 Try and find
a decision where the appellate court
explains why the trial court improvi-
dently exercised its discretion — that’s
harder. Try and find a decision where
the facts, as explained in the decision,
square with the facts you have in a
particular case in your office, and you
are generally off on a quixotic quest.

Partly, this is the nature of the beast.
In a different context, the Second
Department, while reviewing under
an abuse of discretion standard a trial
court’s decision to allow evidence of a
prior conviction in a rape case, referred

to “these well-recognized but deliber-
ately imprecise guidelines.”” Not sur-
prisingly, you begin to feel like you are
in the world of pornography’s “I know
it when I see it,” standard. Still, I was
confused.

In Olexa, the Second Department
characterized the “original mammo-
grams [as] crucial to the defense of
the action.”8 By parity of reasoning,
they are also crucial to the plaintiff’s
ability to prove the action. So why was
it improper for the trial court to have
issued a conditional order striking the
answer imposing a penalty if the films
were not returned?

The cases cited by the Second
Department in Olexa simply offer
examples where both the plaintiffs and
the defendants were, and were not,
entitled to a spoliation sanction. None
appear to involve a conditional order.

After all, if the defendants failed
to return the original mammogram
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films as directed by the trial court,
they would, per se, have spoliated the
films and would be in violation of the
court’s disclosure order. In that case,
the trial court would have available
all of the disclosure penalties set forth
in CPLR 3126, including striking the
defendants” answer, as well as a com-
mon law spoliation penalty. Since the
key evidence in the case is the origi-
nal mammogram films, striking the
answer of the party that spoliated that
evidence would be a perfectly appro-
priate penalty. So, why did the appel-
late court hold that the remedy in the
conditional order was premature?

Conditional orders pre-date the
enactment of the CPLR, and were,
according to one early CPLR decision,
“the usual procedure adopted by most
Judges when providing for imposition
of possible penalties under the Civil
Practice Act.”10 With a conditional
order, “the sanction is not effective if
compliance is forthcoming within a
stated time after the court’s order is
made.”!! So, why wouldn’t the appro-
priate penalty for failing to return the
original mammogram films be striking
the defendants” answers?

The claim that the conditional order
was premature is perplexing since a
party may be relieved of the penalty
contained in a conditional order. A vio-
lation of a conditional order may be
forgiven if the defaulting party prof-
fers a reasonable excuse for the default
and demonstrates a meritorious case.12
I was still confused.

Now, my main issue with the
Olexa decision was apparently not an
issue for either the trial or appellate
court. I simply cannot fathom why the
plaintiff’s counsel was ordered to turn
over the original mammogram films.
I don’t understand why the defen-
dants” expert could not review the
films in the plaintiff’s counsel’s office
or, alternatively, bring the films to the
defendants’” expert’s office for a review
under the watchful eye of the plain-
tiff’s counsel?13

True, this might entail disclosing
the identity of the defendants” medical
expert; CPLR 3101(d)(1)(i) permits the
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defendants to withhold the identity
of their medical expert. However, the
Second Department has made it clear
that the incidental disclosure of a med-
ical expert’s identity when disclosing
the expert’s credentials does not trump
the demanding party’s right to full dis-
closure of the expert’s credentials.!4 So
the fact that the expert’s identity might
be disclosed in the course of reviewing
the original films does not seem to be
an issue.

What about chain of custody con-
cerns?

Professor Richard Farrell offers a con-
cise definition of, and descriptions of
problems involving, chain of custody:

The proponent of an item of real
evidence must demonstrate its
genuineness by clear and convinc-
ing evidence (authentication mere-
ly requires “evidence sulfficient to
support a finding that the matter
in question is what its proponent
claims”). If the thing offered is capa-
ble of being replaced or altered, the
proponent must provide evidence of
its identity and integrity, usually by
showing a chain of custody tracking
the item from its acquisition to its
presentation at trial. Gaps or dis-
crepancies in the chain of custody
need not require the Trial Judge
to exclude the evidence if, on the
whole, the proponent’s evidence
provides reasonable assurance of
the identity and unaltered condi-
tion of the thing. However, breaks
in the chain of custody may be
considered in assessing the weight
of the evidence. As to the destruc-
tion of dangerous drugs, see CPL
art 715; CPL 60.70. In other words,
if the real evidence is not fungible
“strict proof of the chain of custody
[is] not required.”

If the item of real evidence is such
that any changes in it would be
clearly evident, the proponent may
rest admissibility on the testimony
of any witness familiar enough
with the thing to identify it.15

Where do the original mammogram
films in my case fall within this con-
tinuum? The plaintiff has the burden of
demonstrating the films’ genuineness
and, while the films are not fungible,

they may be capable of being altered,
so the plaintiff should be prepared to
establish chain of custody. While a gap
in the chain of custody is not fatal if the
plaintiff establishes its “identity and
unaltered condition,” it does go to its
weight, and what if there is a claim by
one or both sides that the films were
altered?

Absent a compelling need for the
defendants to take custody of the origi-
nal films, which is not mentioned in
the Olexa decision, wouldn’t it have
been better to avoid any potential
problems with the films” chain of cus-
tody, authenticity, and unaltered condi-
tion by having the defendant’s expert
review them while under the control of
the plaintiff’s counsel?

Well, I have been overruled many
times before. I have also learned that,
when it comes to relying on my gut in
figuring out what the law is, I should
trust, but verify.

I'm still confused by the Olexa deci-
sion, but have no doubts about my
decision to fire my associate.

This evening 1 re-hired my
associate. |
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Are They Still Enforceable?

Non-compete Agreements Revisited

By Gary M. Fellner

any employers use written agreements to secure
Man employee’s promise not to compete with the

employer if the employee leaves the company.
Today, with many people changing jobs frequently, an
employer’s need to protect its information can be vital.
This is especially true when the employee acquires confi-
dential information that could harm the company if it fell
into competitors’ hands.

Non-compete agreements, also known as restrictive
covenants, address this need and will be enforced by the
courts if they are reasonable to protect the employer’s
legitimate business interests. What do courts deem rea-
sonable? What factors do courts consider when ordering
an employee to refrain from competing under a non-com-
pete agreement? What, if anything, can a company do to
make it more likely that the agreement will be enforced?
This article discusses some recent cases in New York and
New Jersey addressing these questions.

It should be noted that non-compete agreements
remain useful tools to protect the employer’s business
interests. But, as is true with any legal agreement, non-
compete agreements should be tailored to each spe-
cific situation, and drafted by counsel familiar with the
employer’s business and governing precedents.

What Is Considered Reasonable?

In New York State, courts will deem non-compete agree-
ments reasonable if the evidence establishes that the
covenant: “(1) is no greater than is required for the pro-
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tection of the legitimate interest of the employer, (2) does
not impose an undue hardship on the employee, and
(3) is not injurious to the public.”! The employer’s inter-
ests are limited to misappropriation of the employer’s
trade secrets or confidential client lists, or protection from
competition by a former employee whose services are
unique or extraordinary.2

The courts in New Jersey similarly hold that a non-
compete agreement is reasonable if it protects the legiti-
mate interests of the employer, imposes no undue hard-
ship on the employee and is not injurious to the public.3
Matters that merit protection need not be characterized
as trade secrets; the courts in New Jersey will protect
information held by a departing employee so long as it is
treated by the employer as confidential and not generally
known to others, such as the employer’s customers’ buy-
ing habits, the cost and mark-up structure, merchandising
plans, sales projections, and business strategies.* If the
departing employee possesses confidential information,
the court will consider whether the restrictive covenant
itself is reasonable.

Two primary areas of concern are the restrictive
covenant’s geographic reach and duration. Given the
expansive territories into which companies conduct busi-
ness today, regardless of where the business or employee
is physically located (particularly in light of the computer
revolution that permits people to work ubiquitously),
limiting the non-compete agreement to a certain mile-
radius is not as meaningful as it is for companies whose



customer-base is geographically limited. For instance,
physicians and real estate brokers may still successfully
maintain that restricting employment beyond 20 or 30
miles from the employer’s place of business is unneces-
sary to protect the employer’s legitimate business inter-
ests.> By contrast, where the employer conducts business
globally, a restrictive covenant’s geographic boundaries
become less significant. In Mansol Industries, Inc. v. Singh,®
the agreement said:

[TThe employee will not during his/her employment,

or after the termination thereof . . . have an interest in

or be connected in any way with any person, firm or

corporation engaged in the same or a similar business

as the company’s within the geographical territories in

which the company has transacted business.”

The court held that

the geographical and temporal scope of the [c]Jovenant
[n]ot to [clompete . . . is not unreasonable in light of
the relevant market. The [relevant] industry involves
a world-wide market and focuses upon a very narrow
specialized niche within which separable geographic
zones are indistinguishable. As such, the covenant
being world-wide in focus is not unreasonable.8

Similarly, in Pathfinder, LLC v. Luck® the employer
provided consulting services to the chemical industry.
The restrictive covenant at issue provided that the officer
agreed not to “seek, encourage, and/or accept direct or
indirect employment with a client of the Company for a
period of one year following the termination of employ-
ment or membership with the Company.”10 With respect
to the officer’s argument that the covenant was overly
broad because it applied anywhere in the world, the
court held that “because the restrictive covenant was
limited to clients, for a limited duration, it is not unrea-
sonable merely because the geographical limits were
open-ended.”11

As to a time restriction imposed under a restric-
tive covenant, courts are usually faced with covenants
restricting employment anywhere from one to three
years. Two years is commonly considered reasonable.12 In
Greystone Staffing, Inc. v. Goehringer,13 the court enforced
a non-compete agreement signed between Greystone
Staffing, a personnel company, and its account man-
ager. The agreement stated that the manager would not:
(1) competitively work in the staffing business for a peri-
od of one year after his employment ended; or (2) solicit
or divert Greystone’s customers, employees or temporary
personnel for a period of one year after his employment
ended. By contrast, in Mansol Industries, a case involving
a manufacturer of glass and ceramic, the court found that
it was “satisfied . . . that the three-year non-competition
restriction is reasonable in light of the standards in the
industry . . . and the fact that [the plaintiff’s] price and
cost information can have a lifespan of three years.”!4
The durational reasonableness of a non-compete agree-

ment is often judged by the length of time for which the
employer’s confidential information will be competi-
tively valuable.1

To protect the employer against unfair competition
even when the agreement’s language may be deemed
too broad, courts may reduce any duration stated in
the non-compete agreement to make it reasonable. Estee
Lauder Companies, Inc. v. Batral® concerned Shashi Batra,
who had been employed as general manager of Estee
Lauder. When Batra was hired, he signed an agreement
that restricted him from working for any competitor for
one year after his termination. The agreement covered all
geographic regions in which he had responsibility; it was
undisputed that he had worldwide responsibility involv-
ing many aspects of the business. In discovery, it was
shown that Batra, while still employed by Estee Lauder,
had used work time and Estee Lauder computers to help
a competitor. Batra then resigned to become global man-
ager for that competitor. The court wrote:

[Ulnder the facts of this case, it is determined that the
period of time set forth in the agreement and advanced
here is greater than necessary to adequately protect
Estee Lauder’s trade secrets and to protect the interests
of Batra. While, as Estee Lauder points out, some of the
trade secrets to which Batra was privy arguably have
a durational life of as much as two to three years, the
evidence presented with respect to Estee Lauder’s gen-
eral behavior surrounding the enforcement of restric-
tive covenants suggests that such a length of time is
generally unnecessary, and it is deemed unnecessary
here. . . . [I]n accordance with the authority to grant
partial enforcement, a five-month period of enforce-
ment is deemed reasonable.1”

In addition to reducing the covenant to make it
reasonable, courts may, under the principles of partial
enforcement, enforce selected parts of the agreement.
In Portware, LLC v. Barot,18 the employer moved for an
injunction against Barot, a former account manager. Barot
sold Portware products and managed customer relation-
ships. The non-compete agreement contained non-com-
petition, non-solicitation, and confidentiality covenants,
including the commitment that, for one year after termi-
nation of employment with Portware, Barot would not
“engage in any business or other commercial activity”
that would be “competitive in the United States” with
Portware’s business activities. After Barot resigned from
Portware, he soon began working as a sales manager
for FlexTrade Systems, Inc., a direct competitor, where
Barot was responsible for identifying potential custom-
ers for FlexTrade’s software. Portware asked the court to
enjoin Barot for one year from soliciting customers whose
accounts he managed while at Portware, or transacting
business with any customers or potential customers of
Portware. The court enforced the agreement in part,
observing that
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[plartial enforcement may be justified when the unen-
forceable portion is not an essential part of the agreed
exchange, and where the employer demonstrates an
absence of overreaching, coercive use of dominant bar-
gaining power, or other anti-competitive misconduct,
and did not know that the covenant was overly broad
and has in good faith sought to protect a legitimate
business interest.1?

The court found that Portware had a legitimate interest
in preventing Barot from disclosing or using confidential
information that he learned at Portware, but that it had
“no legitimate interest in preventing Barot from disclosing
or using non-confidential information.”20 Ultimately, the
court did not prevent Barot from working at FlexTrade,
as the court was ultimately not persuaded that Barot
was engaging in unfair competition or that working at
FlexTrade would, in and of itself, damage Portware.

What Factors Do Courts Consider?

In Estee Lauder Companies, Inc. v. Batra, Estee Lauder
availed itself of expedited discovery. As discussed above,
the employee, Shashi Batra, resigned to become global
manager for Perricone, a competitor. Estee Lauder quick-
ly established that Batra (1) had actively solicitied other
employees, while employed by Estee Lauder, to leave
with him to join Perricone; (2) possessed trade secrets of
Estee Lauder; and (3) had been responsible for product
lines at Estee Lauder that were in direct competition with
Perricone. In granting Estee Lauder a preliminary injunc-
tion to prevent Batra from competing, the court held:

Even where a trade secret has not yet been disclosed,
irreparable harm may be found based upon a finding
that trade secrets will inevitably be disclosed where, as
here, “the movant competes directly with the prospec-
tive employer and the transient employee possesses
highly confidential or technical knowledge concerning
marketing strategies, or the like.” . . . [I]f Batra does
misappropriate Estee Lauder’s trade secrets, it would
be “very difficult to calculate the monetary damages
that would successfully redress the loss,” given the dif-
ficulty in ascertaining empirically how much of a com-
petitive advantage such information gives Perricone
and/or how much detriment it might cause to the
future profitability of [Estee Lauder].21

By contrast, in Intarome Fragrance & Flavor Corp. v.
Zarkades,?? the court denied the employer injunctive
relief for lack of proof of unfair competition. Intarome
employed Zarkades as vice president of sales from 1997
to 2006 in connection with its business of manufacturing
fragrances. He was responsible for directing Intarome’s
nationwide sales force. Zarkades entered into a non-com-
pete and stock subscription agreement that prohibited
him from competing with Intarome for a period of one
year after his employment terminated. After Zarkades’s
termination in 2006, he began working for E.T. Horn
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Company as vice president. Intarome then received an e-
mail in January 2007 from Genlabs, one of its customers,
sent in error to Zarkades, indicating that Zarkades had
been competing with Intarome at E.T. Horn and solicit-
ing its clientele. The court denied the employer’s motion
for injunctive relief because the evidence was insufficient
to show that Zarkades had breached the non-compete
agreement:

[Zarkades] claims that he has not competed against

[Intarome], that his current employer, E.T. Horn, is not

a competitor of Intarome, and that the two companies

are in two entirely different lines of business. Zarkades

argues that “[a]s such, any information about the sales

of Intarome . . . have no application or significance to

the pricing and sales of the broad range of chemicals

and specialty ingredients sold by E.T. Horn. [Zarkades]

contends that the alleged breach of the Non-Compete

Provision revolves around Genlabs, which was a shared

client of both Intarome and E.T. Horn. [Zarkades]

claims that shortly after he was terminated, and for

several months thereafter, Intarome began having dif-

ficulties serving its west coast customers.23

The court thus concluded that Zarkades gave a plau-
sible explanation based on his long-standing business
relationship with Genlabs.

In Emerging Vision, Inc. v. Main Place Optical, Inc.,?* a
case involving a franchise for eyewear, Emerging Vision,
Inc., requested that the court enjoin employee-optom-
etrists from violating a covenant not to compete. The
franchise agreement’s covenant not to compete provided
that, for a period of two years from the assignment, ter-
mination or expiration of the franchise agreement, the
defendants would not engage individually or as share-
holders, partners or owners of any business which is
engaged in the sale of contact lenses, prescription and
non-prescription eye-wear and eye care products within
a five-mile radius of EVI’s location.

Although the court found that the restrictive cov-
enant was enforceable, it nevertheless denied the motion
to enjoin the optometrists from violating the covenant
because of insufficient evidence that they were engaging
in unfair competition:

EVI has failed to make a prima facie showing of entitle-
ment to a preliminary injunction. EVI seeks enforce-
ment of the covenant not to compete against Osiak,
Boryszak and Tarbell on the grounds that they threaten
to take action which are in violation of [its] rights.
While the covenant not to compete may be reasonable as to
scope and duration, EVI has failed to present any evidence
that Osiak, Boryszak or Tarbell have engaged in or are
threatening to engage in unfair competition by using EVI’s
trade secrets or confidential information.25

Improving the Odds of Enforcement

Drafting the non-compete agreement to provide that the

employee agrees that he or she will be acquiring confi-
dential information and generally describing its nature



will bolster the conclusion that the specific employee has
information worthy of protection. The agreement should
also provide that the employee consents to injunctive
relief after termination and that he or she acknowledges
the information’s confidentiality.

As to the evidence required, establishing that the infor-
mation at issue is truly a trade secret, as opposed to infor-
mation otherwise available, is essential. Further, obtaining
discovery from the former employee, customers, and new
employer will increase the chance of success.

Employers may also consider giving the employee
additional consideration for signing the non-compete
agreement. This can be in the form of a bonus, salary, or
stock. A court will likely view such additional consider-
ation favorably, if and when the employee argues against
a restrictive covenant’s enforceability.

In Morris v. Schroder Capital Management,?6 the New
York Court of Appeals reaffirmed the employee-choice
doctrine. That doctrine applies where an employer gives
the employee benefits upon compliance with the employ-
er’s restrictive covenant. In that situation, the reasonable-
ness of the covenant will not even be examined because
the doctrine rests upon the premise that if the employee
is given the choice of preserving his or her rights under
the contract by refraining from competition or competing,
there is no unreasonable restraint upon an employee’s
liberty to earn a living.

Conclusion

Non-compete agreements remain viable tools to pro-
tect employers against unfair competition. They will be
carefully scrutinized by the courts and will be enforced
where the provisions are reasonable and the employee
possesses information that justifies protection. When
appropriate, the court may vary the agreement’s terms as
the court deems reasonable, including reducing the dura-
tion or scope of the non-compete provisions to fit the facts
involved. To enjoin an employee from competing, courts
look at the nature of the employer’s and the competitor’s
businesses and whether they are direct competitors;
what information the employee has acquired; what the
employer has done to safeguard the information; and
how expansive the restrictive covenant is. The validity
and enforceability of a covenant against competition is
a fact-sensitive inquiry and is determined in light of the
facts of the particular case.?” Each situation merits its own
considerations, and for that reason, non-compete agree-
ments should be tailored to address each accordingly. M
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Going Beyond the Will

A Primer on Legacy Planning for Attorneys
By Scott E. Friedman and Dr. Alan G. Weinstein

estate planning initiatives on the thoughtful dis-

position of their clients’ tangible assets, so as to
insure a well-managed and efficient transfer of these
material possessions upon death. A useful adjunct to
this traditional focus can be a similarly thoughtful plan
for the transfer of important intangible assets. This may
be accomplished by helping clients create a written or
recorded “Legacy.” Thoughtfully and carefully prepared,
a Legacy can be a lasting treasure for family members,
friends, and even communities. What follows is offered
as a primer for lawyers who wish to assist their clients in
adding a Legacy to the estate plan.

Traditionally, and appropriately, lawyers focus their

The Need for Advance Legacy Planning
The notion of seeking to transmit wisdom and experi-
ence to others in anticipation of one’s passing is as old as
the Bible, which contains passages referencing the value
of such a practice.!l More recently, the history of 9/11
is replete with poignant messages left in anticipation
of imminent death, such as the one by Ceecee Lyles, a
33-year-old flight attendant on Flight 93, who left a mes-
sage on an answering machine asking that her children
be told that she loved them very much. Another was
left by Captain Walter Hynes of the New York City Fire
Department, while on his way to the World Trade Center.
He recorded, “I don’t know if we’ll make it out. I want to
tell you that I love you and I love the kids.”2 Numerous
other last-minute communications were sent that day to
deliver messages of love, forgiveness and other heartfelt
emotions.

Not all such messages have their origins in dark times.
The well-known columnist Art Buchwald recorded a
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video months before he died in January 2007, which was
released moments after his passing. Buchwald’s video
combined his sense of humor (it began with the statement
“Hi, I'm Art Buchwald and I just died”) along with his
views of the world and important personal observations.

One of the many important differences between the
9/11 messages and Buchwald’s message is that his was
the result of careful planning. Buchwald recognized his
impending death, and had the luxury of both time and
materials to thoughtfully prepare every aspect of his mes-
sage: how (video), where (his vacation home on Martha’s
Vineyard), what (a combination of humor and serious
reflection), when (released moments after his death), and
to whom (widely over the Internet). By stark contrast,
those who died on 9/11 had no such opportunity. As a
result, their messages, though important to and cherished
by their loved ones, were inevitably constrained by lack
of time.

Since the precise time of one’s death is unpredictable,
we believe it can be helpful to prepare a statement well in
advance, as Buchwald elected to do. Such advance prepa-
ration can help insure that clients will have the oppor-
tunity to say whatever they want to say — to whomever
they would like to say it. This is the advantage of what is
referred to here as Legacy Planning.

Contents of a Legacy

Because a Legacy is a vehicle for expressing deeply held
personal beliefs, and for relaying a lifetime’s worth of
experiences and observations, there is almost no limit to
the type (or amount) of information that can be included:
insights into happiness, business success (or failure),
strategies for working through difficult times or with dif-



ficult people. It can be created for one or many people,
typically family members and friends, but sometimes
even for organizations with which the client was affili-
ated.

Historical family information that might otherwise
be forever lost can be transmitted. This might include,
for example, the circumstances surrounding meeting a
spouse, the birth of a child, overcoming some particular
adversity, or simply recounting memories from a particu-
lar trip or other moment in time. Major life decisions, and
why those decisions were made, might also be shared. A
Legacy can be used to ask for forgiveness, or to forgive
someone else. It might contain burial instructions or
instructions to forgo a traditional burial service in lieu of
something less traditional but more meaningful, such as
a party to celebrate the author’s life.

Lawyers can assist their clients in preparing power-
ful and meaningful Legacies by asking them to con-
sider a wide variety of subjects for possible inclusion. For
example, in addition to the subjects referred to above, a
Legacy can contain a variety of “practical” information:
the location of all (or particular) assets; helpful resources
for everything ranging from wealth management to lig-
uidating unique assets (e.g., a rare wine collection); and
non-binding advice on which assets to keep or sell.

Lawyers might also prompt their clients to consider
including thoughts from the following list:

e their core values and examples of how these were
actually used to help make difficult decisions;

¢ lessons passed along from other loved ones, includ-
ing parents, grandparents, a spouse, and friends;

* hopes for the future;

¢ advice on anything from parenting and marriage to
how to prepare an old family recipe;

e important events in life; and

e favorite books, movies, songs, Web sites, quotations,
and places to visit.

Those who take the time to prepare a Legacy discover
not only a unique way to share important perspectives
and insights with their loved ones but also learn some-
thing very important about themselves. Working on a
Legacy can be a very positive emotional experience for
clients, often providing unexpected clarity as to what is
most important in their lives, and even giving them a
sense of “completion,” particularly as parents. For many,
it is clear that the gifts transmitted in a Legacy are a
wonderful complement to the assets transferred in their
wills. (There can even be a side-benefit for the attorney:
the client’s experience of working on such a constructive
project can help foster a deeper respect and commitment
to his or her lawyer.)

The Legacy as Adjunct to Family Business Planning
A Legacy can be a useful resource for family busi-
nesses where the client was a (or “the”) key participant.

Following an ownership and management transition,
surviving members typically struggle to find a new equi-
librium. For a combination of reasons, such efforts are not
always successful, resulting in the inability of the family
to keep the business going.3

This inability may be caused by poor communications
and unhappy family dynamics. Some family business
leaders contribute to these problems by remaining com-
pletely silent on succession issues. This can create a con-
fusing leadership vacuum in which children inevitably
focus on their own self-interest. In other instances, leaders
might share some of their thinking, but not fully, or very
clearly. Instead, they give greater attention to traditional
estate planning documents, which are concerned more
with “what happens” than with “why.” In the absence of
prior and clear communications from the now-departed
client, surviving family members can be left with little
guidance about how to lead the company.

A Legacy can help fill this void, and may serve as a
useful adjunct to a leader’s family business succession
plan. It can provide important additional background
and context to major decisions made by him or her; it can
include perspective on why it makes more sense for a
particular member to assume (or forgo) a leadership role.
Complementing the traditional estate planning docu-
ments, which determine the mechanics of how owner-
ship interests in a business are to be transferred, a Legacy
can explain why those interests are being transferred in
a particular way. It can also serve as a means of shar-
ing the leader’s hopes for how decisions regarding the
company’s operations might be made in the future under
the new leadership.

This form of communication may be critical in helping
to build collaboration and family unity. Moreover, the act
of preparing a Legacy may help a leader more clearly think
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through his or her own desires and intentions. The effort
may prove to be invaluable to surviving family members.

In short, a Legacy can be used by a senior member of
the family business to share his or her intentions about
leadership, succession, ownership and governance of
the family business, and to provide insight and wisdom
to the next generation. It may even improve the chances
that surviving members will accept the plan found in
the more traditional documents, and thereby reduce the
potential for intra-family conflict.

Sharing Values and Personal Feelings

Another reason for preparing a Legacy is to facilitate a
sharing of core principles and values, so that children can
have a better understanding of what guided a parent’s
decision-making throughout his or her life — why a
particular career path was or was not followed, how a
balance between work and family was achieved (or was
at least attempted), and the nature of the client’s relation-
ships with his or her own parents and grandparents and
any other persons who were influential.

In addition, a Legacy can be a “last chance” to say
some things that should have been said, but never were.
While many people are excellent communicators when
it comes to “matters of the mind,” they can be much less
adept at expressing emotions or “matters of the heart.”
As a result, such individuals may never have shared
their feelings fully or well, and may have lost opportuni-
ties to say what they would like to have said during the
course of their lives. In other instances, people may have
experienced an “emotional cutoff” from loved ones or
friends, and they have drifted apart, or even have become
completely estranged. Creating a Legacy offers a chance
to express difficult emotions, as well as to bring closure
to unfinished personal business. Such closure may be
meaningful to the recipient of a message, as well as being
therapeutic for the person delivering the message.

Preparation Tips

There is no one “right” or “wrong” way to prepare a
Legacy; each is unique unto itself. However, certain
approaches are worthy of consideration to insure that a
Legacy achieves maximum effectiveness.

Letters have been the most widely used medium for
Legacies. Traditionally, they are provided to the intended
recipients upon the author’s death. A better approach
may be to urge the client to review a Legacy with the
recipients while he or she is still alive. This creates a better
learning opportunity for the beneficiaries, who can ask
questions of the writer, and thereby gain enhanced clarity
and understanding.

As is done with traditional wills, it can be useful to
update and edit the Legacy, and perhaps add to it, over
the years, as one’s thoughts, knowledge and insight con-
tinue to sharpen as time passes. Legacies can be revisited
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throughout life to help clarify core values and guiding
principles, as they can and should be statements of those
values and principles. Such statements might be helpful
to couples as they enter into marriage, to children upon
the divorce of their parents, or at any other point where
the client feels inspired to share insight, experience and
wisdom.

While a Legacy could conceivably be transmitted oral-
ly, lawyers can help construct more permanent expres-
sions of thought by assisting clients to prepare some type
of tangible document. While this often takes the form of
a letter, the current wide access to new forms of technol-
ogy means that a Legacy can be prepared on a CD or
DVD, with all the accompanying “bells and whistles”
- video clips, photographs, sound bites, music, etc. It is
even possible to engage professional writers, interview-
ers, photographers, and production companies for those
interested in preparing a more thoughtful, dynamic or
even professional-quality Legacy. Such technology might
help your client share not just the content of a message,
but the appropriate tone and emotion as well. Whether
simply written on the back of a napkin, or recorded with
the most advanced technology, a Legacy represents one of
the surest tools available to transfer wisdom, values and
emotional expression.

Finally, it is important to emphasize that a Legacy
should not be considered a legally enforceable instru-
ment. If there is anything in a Legacy that a client would
like to make enforceable, such as a succession plan in
a family business, it should be included in other docu-
ments, such as a will or shareholders” agreement.

Conclusion

An oft-cited cliché tells us that it is better to teach a per-
son how to fish than to give that person a fish. Accepting
the premise that education can create self-sufficiency, a
parent’s knowledge, insight and wisdom are among the
most important assets that can be transferred to a child. A
Legacy Plan can be the mechanism for that transfer, and
may provide families with a context and explanation of
purpose to an estate plan that traditional wills and trust
documents do not. Legacies can also foster family and/or
organizational continuity by tying together past, pres-
ent and future generations with shared knowledge and
experience. For these reasons, all lawyers should consider
incorporating Legacy Planning into their professional
practices. The Legacies that result will surely be treasured
for years to come. |

1. See, e.g., Genesis, Chapter 49. See also The Book of John, Chs. 15-18.

2. As quoted in “The Sounds That Still Echo From 9/11,” by Peggy Noonan,
in the Wall Street Journal, Sept. 9, 2006.

3. See generally Scott E. Friedman, The Successful Family Business (1998);
Michael Friedman & Scott E. Friedman, How to Run a Family Business
(1994).
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By Laurence A. Steckman, Dennis M. Rothman and Yoko Yamamoto

On February 5, 2007, Judge Joseph Bianco, in Pennacchio
ex rel. Old World Brewing Co. v. Powers,! held that members
of limited liability companies (LLCs) lack standing to file
derivative suits against fellow members under the New
York Limited Liability Company Law (NYLLCL). Relying
on a decision of the Second Department,? and trial-level
state precedents,? he became the first federal judge to reject
the position, taken by the Southern and Eastern Districts,*
that New York grants standing to LLC members to sue
derivatively. In an interesting juxtaposition, just three days
later, the First Department, in Tzolis v. Wolff,> relying on
the federal cases Judge Bianco had just rejected, reached
the opposite conclusion, becoming the first state court to
grant standing to LLC members to assert derivative claims,
contrary to then-existing state authorities.

Atpresent, conflicts on the LLC derivative standing issue
exist between New York’s First and Second Departments of
the Appellate Division, New York’s Southern and Eastern
Districts and between judges in the Eastern District.

To say the law is confused is an understatement.

In the first section of this article we discuss certain
features of LLCs, comparing them to corporations and
partnerships, the policies for and against LLC member

derivative standing, and cases, commentary and NYLLCL
legislative history on derivative rights for LLC members.
Next, we discuss cases that have held or stated in dicta
that LLC members lack standing to file derivative suits,
and then turn to cases that have held LLC members do
have standing to file derivative suits. We assess compet-
ing arguments in the last portion of the article, identifying
the sources of confusion among the courts, and conclude
that the courts holding New York LLC members have
standing to file derivative suits have the more compelling
arguments.

LLC Structure and the Pros and Cons of

Derivative Rights

Limited liability companies are “hybrid” business entities,
considered a “cross-breeding of the corporate form and the
partnership form.”¢ LLCs share the feature of limited lia-
bility protection for their owners, called “members,” with
the corporations, but, like partnerships, provide members
with a greater degree of operating flexibility.” LLC mem-
bers may directly manage LLCs, and they owe fiduciary
duties to other members in running the LLC.8
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Essentially, LLC derivative suits, like other deriva-
tive suits, provide a vehicle by which members can
vindicate the rights of the LLC by suing managers
engaged in wrongdoing who refuse to sue them-
selves.? Such suits facilitate fiduciary breach claims
against those persons who control the firm’s decision
to sue.10 Derivative remedies are granted explicitly in
the LLC statutes of most states, and where they are not
so provided, courts have frequently implied the right of
members to sue derivatively under common law.11 The
NYLLCL provisions governing duties and liabilities of
managers, including fiduciary duties, follow corporate
concepts for directors, and track, almost word-for-word,
provisions in N.Y. Business Corporation Law § 717, for
directors.12

The New York Court of Appeals has said of share-
holder derivative actions that they serve the important
purpose of protecting corporations and minority share-
holders against officers and directors who, in discharging
their official responsibilities, place other interests ahead
of those of the corporation.13

The public debate on the NYLLCL dedicated sub-
stantial time to derivative rights. The reasons why those
rights were salutary and important were enumerated
by Howard Lefkowitz, then Chair of the Committee on
Corporation Law of the Association of the Bar of the
City of New York, in his testimony before the New York
State Assembly. Lefkowitz noted that equity courts had
provided the holder of an interest in an entity, such as
corporate shareholders, the right to question the decision
making of those in control of the entity by bringing a
derivative action, that this right was recognized in New
York as early as 1832 and that the Supreme Court had,
by then, outlined the standards of derivative suits, the
majority of which remain virtually unchanged.14

He also explained the primary, two-fold justifica-
tion for derivative rights. First, because a corporation is
an entity distinct from its members, derivative actions
permit claims to be brought in the name of the entity to
recover for wrongs to the entity rather than harm to the
individual plaintiff or class of plaintiffs. Second, they pro-
vide the shareholders or partners with a means of over-
seeing the actions of the company’s managers to ensure
they are acting wisely and in good faith in performing
their fiduciary duties. Shareholders need such a device,
he stated, to ensure their interests are satisfactorily pro-
tected. He also observed that derivative actions serve
as a substantial deterrent to improper activity by those
entrusted with the rights and powers of management,
who refuse to sue themselves.1>

Notwithstanding these salutary purposes of deriva-
tive actions, some commentators have criticized LLC
derivative rights. For example, one notes that although a
suit by a single member arguably is appropriate in public
corporations (because the members are generally pas-
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sive and uninvolved in management and, in any event,
are too numerous to coordinate effectively for action
against errant managers), the derivative suit mechanism
in the LLC context opens the door to suits that are more
self-interested strikes for attorney fees than legitimate
grievances.1® Some commentators have argued that LLC
derivative suits are costly and unnecessary, given other
remedies available to LLC members, including the power
to sue directly in their own right.17 Because the deriva-
tive action potentially subjects the LLC to litigation costs
and possible liability for claims of fiduciary breach, LLC
derivative suits have often been met with hostility.# By
and large, such criticism has been disregarded and many
states have enacted LLC statutes expressly providing
derivative rights for members.

The Legislative History of the NYLLCL as to
Derivative Rights

Derivative rights were an issue for legislators when the
NYLLCL was being considered. Early drafts of the law
provided for member derivative rights but that provision,
proposed Article IX, was not incorporated into the final
version of the law. As the practice commentary to the
NYLLCL (the “Commentary”) in McKinney’s notes:

In the initial draft [Article IX] had covered the rights
of members to institute derivative actions. Because
some legislators raised questions as to the derivative
rights provisions, to avoid jeopardizing passage of the
Law, Article IX was excised. . . . The battle to include
derivative rights in the [NYLLCL] may be fought at
some future date.!?

While each court that has held that LLC members
lack standing to file derivative suits has focused on this
piece of the Commentary, the Commentary is not the only
source for the legislative history. The NYLLCL legislators
also heard detailed testimony that, even if they did not
provide a derivative right in the statute, the right would
exist nonetheless under New York’s common law: “[T]he
assembly solicited testimony on the matter at a public
hearing on the proposed NYLLCL and was told that an
LLC member would have the common law right to bring
a derivative suit on behalf of the LLC whether or not the
statute contains such an express right.”20

In his testimony, Howard Lefkowitz explained that
the courts have permitted derivative suits in the partner-
ship context without express statutory authority, and that
New York state and federal courts have long permitted
derivative actions by a limited partner without statutory
authority, analogizing a limited partner to a shareholder,
neither of whom would otherwise have the right to bring
an action on behalf of the business entity. The existence of
a derivative right is rooted in the law of trusts, that ben-
eficiaries have the right on general principles of equity,
independent of statutory provisions, to sue for the benefit of
the trust on a cause which belongs to the trust or where



the trustee has an adverse interest, a right codified in
1968 in § 115-a of the N.Y. Partnership Law.2! Lefkowitz
addressed how the rules would apply to LLCs based on
their similarity to limited partnerships:

Applying these principles to a limited liability compa-

ny ... to the extent that members of a limited liability

company are analogous to a minority shareholder or

a limited partner . . . such member would, as a matter of

common law precedent, have the right to bring a derivative

action on behalf of a limited liability company whether or

not the statute contains such an express right 22

Addressing proposed Article IX directly, Lefkowitz
stated that LLC members would have the right to bring
derivative suits even if Article IX were not enacted:
“Article IX of the Assembly bill specifically addresses
the situation that I have described and is consistent with
the statutory framework for derivative actions for other
entities in New York. In fact, if such statute is silent, in my
view, the members would still have such a right.”23 Thus, the
Assembly was told expressly that the common law pro-
vides derivative rights for similar business entities, that
LLC derivative rights would exist under the common law
based on analogy to limited partnership rights, and that
those rights would exist even if they were not written into
the statute. This testimony, however, has not been cited in
any of the cases holding that LLC members may not sue
derivatively.

The Commentary now states:

A preliminary question may be whether the claim
would be a direct claim by the member for wrongs he
suffered or a derivative claim for wrongs to the LLC.
The LLCL does not include a specific provision permit-
ting a member to bring a derivative action on behalf of
the LLC of which he is a member. Early drafts of the
proposed LLCL had included an Article IX with provi-
sions governing the institution of derivative actions
on behalf of LLCs. Because some legislators had raised
questions about the derivative rights provisions, to
avoid jeopardizing passage of the balance of the law,
Article IX was dropped. The absence of an Article IX from
the LLCL was a conscious omission, not a typographical
errot, as the decision to omit derivative rights occurred late
in the legislative session.2*

The Commentary makes no mention of the testimony
that derivative rights would exist by force of common
law, even in the absence of an express statutory grant and
emphasizes only that the Legislature omitted derivative
rights intentionally, which is the basis for the rationale of
the “no standing” case holdings.

The first New York state case to address the NYLLCL
derivative standing issue is Schindler v. Niche Media
Holdings, LLC.25 Citing only the Commentary, the court
held that because the Legislature enacted the NYLLCL

The public debate on the

NYLLCL dedicated substantial
time to derivative rights.

without the express grant of derivative rights, the claim
had to be dismissed as unauthorized.

The next year, in Hoffman v. Unterberg,?6 the Second
Department held that LLC members have no right to sue
derivatively: “[P]laintiff, an alleged owner/member of a
limited liability company, does not have the right to bring
a derivative action on behalf of the company.”27

In January 2006, in Lio v. Zhong,8 the court, relying
on Hoffman and Schindler, suggested, in dicta, that the
“no standing position” was correct, stating that “most
courts have held that the deliberate omission of such a
remedy in the statute means that there is no such right
at all.” The court concluded that the “more persuasive
authority is that there is no such right.”?% The phrase
“most courts” referred to Schindler and Hoffman, both of
which relied solely on the Commentary,® and although
the pro-standing position in Weber v. King3! was cited, the
Lio court provided no analysis as to why the state cases
were “more persuasive.”

Two months later, in Tzolis v. Wolff,32 the trial court
noted that the NYLLCL legislators had made a “con-
scious decision” to eliminate the right of LLCs” individual
members to bring derivative actions. Although Weber had
held the Legislature’s failure to include such a right did
not prevent a court from implying a common law right
to do so, Hoffman, Lio and Schindler all held there was no
such right. Absent a First Department decision on the
issue, the court held itself bound by those decisions.

In October 2006, in Caprer v. Nussbaum,33 the Second
Department, in dicta, observing the dissonance between
Weber3* and Hoffman, relied on the Legislature’s refusal to
enact derivative rights to reach a “no standing” position.

In February 2007, Judge Bianco, in Pennacchio ex rel.
Old World Brewing Co., Inc. v. Powers,3> adopted the “no
standing” position. The “plain language” of the statute
did not provide for derivative actions and such rights
were deleted when the statute was enacted, supporting
the conclusion that derivative suits could not be brought.
Legislative intent may be inferred from the omission of
substantive provisions and the “specific rejection of lan-
guage authorizing derivative actions” effectively meant
that there was no such right.3¢

Judge Bianco distinguished Klebanow v. New York
Produce Exchange’” in which the Second Circuit had
found that derivative rights existed for limited partners
under New York common law, even absent a statutory
grant.38 The history of the NYLLC law was significantly
different from the partnership law. It was not just “silent”
as to whether there was a derivative right; the Legislature
specifically and explicitly rejected proposed Article IX
during the law making process.3® This “provided a clear
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understanding of the legislature’s intent and is likely to
be viewed as sufficient by the New York Court of Appeals
to overcome any common law right to bring a derivative
action here on the basis of the similarities between LLCs
and corporations or limited partnerships, which both
have such a right.”40

These state decisions found no derivative standing
and found that the common law could not be invoked
because of the “clear mandate” from the Legislature to
preclude LLC derivative rights. Either, as stated in Lio,
there is no common law right to bring such suits because
the “deliberate omission” of such a remedy in the statute

ing Cabrini, remanded to permit the filing of a more
detailed complaint, stating:
The district court held that LCA does not have stand-
ing to assert these claims because they do not represent
a direct injury to LCA. Rather, the district court con-
cluded, these claims properly belong to Excimer and
thus could only be asserted by LCA in a derivative
action on Excimer’s behalf.#>

In 2006, in Bischoff v. Boar’s Head Provisions Co., Inc.,4
Judge Chin examined the derivative standing issue
in greater detail. By the time Bischoff was decided, the
state courts in Schindler, Hoffman, Lio and Tzolis had

Because the common law provided such rights for other business
entities with similar characteristics, this suggests that derivative rights
exist, despite the omission from the statute’s text.

“means that there is no such right at all” or, as stated in
Pennachio, the Legislature’s “clear intent” would “over-
come” any common law right that might otherwise have
existed.

Weber v. King,4l decided in 2000, was the first federal
case to address whether New York LLC members have
standing to bring suits on behalf of their business enti-
ties. Judge Mishler, after identifying similarities between
corporate entities, partnerships and LLCs, explained why
the Legislature’s decision to delete the grant of deriva-
tive rights did not determine whether such rights existed
under New York common law.

He observed that in Klebanow, the Second Circuit had
recognized a right of limited partners to sue derivatively
on behalf of a partnership prior to the passage of N.Y.
Partnership Law § 115-a, which provides limited partners
the statutory right to sue derivatively on behalf of the
partnership. That court analogized limited partners to cor-
porate shareholders and concluded that limited partners
share key traits with corporate shareholders, including an
expectation of a share of the profits and immunity from
personal liability for partnership debts, save for their
original investment. Limited partners, like shareholders,
are not thought to be owners of partnership property; LLC
members share that characteristic.42 Because the common
law provided such rights for other business entities with
similar characteristics, this suggests that derivative rights
exist, despite the omission from the statute’s text.

In Cabrini Development Council v. LCA-Vision, Inc.*3
another 2000 decision, the defendants relied on the
Commentary but Judge Chin rejected their arguments,
relying on Weber, which had just been decided, conclud-
ing it was not unreasonable to believe derivative standing
existed for LLC members.44 The Second Circuit, review-
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issued holdings conflicting with Weber/Cabrini. Judge
Chin observed first that derivative actions on behalf of
corporations have long existed at common law, that the
action existed as a species of equitable suit, and that such
suits had been recognized, without statutory authoriza-
tion, since the 1800s.#” The common law right to sue
derivatively is rooted in the law of trusts, pursuant to
which a beneficiary has the equitable right, independent
of statute, to bring a cause of action that belongs to the
trust, but upon which the trust refused to act.48

Unlike the state judges who considered the Legis-
lature’s intentional deletion of derivative right to have
resolved the issue, Judge Chin, citing Weber and Cabrini,
reached the opposite conclusion, observing that there
was no clear indication why Article IX was left out of the
statute. Although the Commentary stated the derivative
rights provision was left out to avoid jeopardizing pas-
sage of the balance of the law, courts could also look to
common law in permitting derivative actions on behalf
of LLCs.#

Since shareholders could bring derivative suits under
common law before such actions were codified,”0 and
because the Second Circuit, in Klebanow, had held lim-
ited partners could sue derivatively under common law,
without statutory authority,®! Judge Chin refused to view
the “statutory silence” as a prohibition on derivative suits.
Because limited partners share important characteristics
with corporate shareholders including the expectation of
profit-sharing, immunity from personal liability, and no
ownership of partnership property, they, like sharehold-
ers, could maintain a derivative action under the com-
mon law.52

Hoffman and Schindler had relied solely on legislative
omission; in Tzolis, the trial court found itself bound by
Hoffman.53 The trial court in Lio mentioned that the com-
mon law might provide a derivative right, but it did not



analyze the issue because it thought “most courts” hold
the deliberate omission of this remedy in the statute
“means there is no such right at all.” Judge Chin noted
that common law can only be displaced by a statement of
“clear and specific legislative intent.” The Legislature’s
failure to expressly provide for derivative suits in the
NYLLCL did not “necessarily signify an intent” to elimi-
nate derivative rights that undoubtedly existed under the
common law. While change to proposed legislation is one
factor in discerning legislative intent, this omission does
not imply an intent to abrogate derivative rights altogeth-
er; the common law is never abrogated by implication.5*

Departing from the prior state and federal cases,
Judge Chin found a basis for derivative rights in the
Legislature’s receipt of testimony that derivative rights
would exist under common law even in the absence of an
express statutory grant:

[I]t is to be presumed that legislation takes place
“against a background of common-law adjudicatory
principles.”. . . Thus, legislators were aware that the
right to bring derivative suits on behalf of similar enti-
ties existed at common law. Indeed, the assembly solicited
testimony on the matter at a public hearing on the proposed
NYLLCL and was told that an LLC member would have the
common law right to bring a derivative suit on behalf of the
LLC “whether or not the statute contains such an express
right.” . . . Had the legislature intended to preclude
derivative claims by LLC members, it easily could
have written an explicit prohibition into the law.5®

Although the state cases relied on that part of the leg-
islative history that the Commentary presented, neither
the Commentary nor those cases relying on it mentioned
the actual, extensive testimony the legislators heard on
the persistence of common law derivative standing. That
testimony shows the legislators were aware that their
decision not to include an express derivative right would
not preclude the right. Their decision was not “the clear
indication” of an intent to preclude such suits, as found
by most state courts.

Given the “clear existence” of a common law right
allowing similar business entities to file derivative suits,
and given what the legislators were told regarding the
persistence of derivative rights, Judge Chin concluded
the onus was on the Legislature to have provided an
explicit written prohibition on such suits. He opined that
the New York Court of Appeals, on this basis, would
hold a member of a New York LLC could properly bring
a derivative suit on behalf of the LLC, under New York
common law.

In 2007, in Brownstone Investment Group, LLC. v. Levey,%6
Judge Marrero held that where an LLC was harmed, the
LLC could bring suit derivatively.57 Although he noted
that the NYLLCL does not expressly authorize derivative
lawsuits, and that whether New York LLC members may
bring derivative actions is unsettled, he stated that Judge

Chin’s Bischoff decision supported his conclusion — the
suit could be brought.>8

In February 2007, on appeal in Tzolis,%° the First
Department became the first state court to break ranks
with the “no standing” position. It began by observing, in
the absence of First Department authority, that New York’s
trial courts had previously followed the Second Department
decision in Hoffman —but that all of them had relied solely
on the Commentary’s “conscious omission” discussion.
The First Department rejected that argument expressly stat-
ing that it declined to follow the Second Department given
the historic judicial recognition of the common-law right to
bring a derivative action on behalf of a corporation or a lim-
ited partnership and principles of statutory construction,
which provide that only a clear statement of legislative
intent may override the common law.

The court reasoned that similarities between LLCs,
corporations and partnerships, and the pre-statute, com-
mon law existence of derivative rights for corporations
and partnerships, justified, a fortiori, the existence of
derivative rights in LLCs. There is no reason to deprive
members of LLCs of the same important right to bring a
derivative action that is possessed by the members of lim-
ited partnerships and corporations, and there is “nothing
inherent in the limited liability company structure, opera-
tion, purpose, status, or benefits that would call for treat-
ing its members any differently, on the issue of standing,
from the shareholders of corporations or the members of
limited partnerships.”¢0

Under this part of the First Department rationale,
LLCs may sue derivatively because (1) the right at issue
is an “important right,” (2) such a common law right
pre-existed statutory codification, and (3) there is noth-
ing about the structure or purpose of LLCs that provides
any reason why such rights should not be recognized.
The absence of a specific statutory grant of such rights
was not fatal to the plaintiffs” derivative claims because
not only were stockholders and limited partners afforded
such rights, but courts had historically allowed indi-
viduals, ranging from trust beneficiaries to condominium
owners, to advance derivative claims notwithstanding
the lack of express statutory authority.6! Also, federal
courts applying New York law had found such rights
under the reasoning in Weber and Bischoff. The First
Department rejected as “unpersuasive” the argument
that the Legislature’s omission of a clause expressly pro-
viding for derivative rights for LLC members justified the
“no standing” position:

We believe the statute’s silence on this issue cannot be
construed as a specific legislative intent to override
the common law, nor do we perceive any reason to
do so (see Bischoff, 436 F.Supp.2d at 631-632; see also
Callison and Sullivan, Limited Liability Companies: A
State-by-State Guide To Law and Practice § 4.7 [2006
ed.] [even when right to bring a derivative claim is
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not available under the Limited Liability Company
statute, court may recognize common law right for
members to sue derivatively]). We are aware of that
portion of the Practice Commentary (Rich, Practice
Commentaries at 6), which explains the absence of
language affording limited liability company members
a right to bring a derivative action and suggesting that
the statute’s silence was a strategic compromise to
increase the likelihood of the passage of the “balance
of the law.” As seductive as that circumstance may
appear as a basis for the theory adopted by the Second
Department in Hoffinan v. Unterberg, 9 A.D.3d 386, 780
N.Y.S.2d 617, supra, we respectfully disagree with that
holding, because we believe it to be at odds with the
longstanding rules of statutory construction requiring
a clear expression of legislative intent to overrule a
common law principle.62

This is consistent with Lefkowitz’s testimony that a
common law right to sue derivatively would persist, not-
withstanding the deletion of Article IX from the statute.

The First Department, on March 27, 2007,%3 confirmed
its position, holding that LLC members may bring deriva-
tive suits on behalf of LLCs, citing Tzolis, and nothing else.

Courts that have considered derivative standing disagree
whether the “express rejection” of a derivative rights
statutory provision in the NYLLC should be construed as
a “clear and specific” or “express rejection” of derivative

legislative history on derivative rights actually supports
the opposite position.

Critics of LLC derivative rights are uncomfortable
with Bischoff. In an interesting blog, one critic, who titled
his blog commentary on Bischoff: “LLC derivative suits: a
dreadful NY federal case,” sets forth reasoning particu-
larly interesting for what it does not say:

[M]y award for the worst unincorporated business
case of 2005-2006 goes to . . . Bischoff v. Boar’s Head
Provisions Co., Inc., 2006 WL 1793653 (S.D.N.Y. June
29, 2006. Here a federal court, purportedly exercising
diversity jurisdiction, held that a member of a New
York LLC could bring a derivative action on behalf
of the LLC despite the absence of NY state author-
ity supporting this result. It gets worse. . . . The court
noted that while a proposed version of the New York LLC
act provided for derivative suits, the provision was omitted
from the final law, “purportedly to ease passage of the bal-
ance of the statute.” There’s a suggestion here of the court’s
disdain for mere state politics. . . . Judge Chin might
have been forgiven for relying on this federal author-
ity. But the four state decisions the judge cited came
after the federal authority. Doesn’t NY get to clarify
its own law?. . . . NY courts and legislatures have
made the judgment against derivative suits.0%

The above critic does not mention that the Legislature,
as Judge Chin stated, may have concluded that such
rights would exist for LLC members even if legislators
did not enact Article IX. The critic fails to mention the

Conflicts and inconsistencies on derivative standing
continue to split the courts.

rights. The authors believe the courts that have found in
favor of derivative standing for New York LLCs have the
better arguments.

First, each of the “no standing” courts relies on a very
selective reading of the NYLLCL's legislative history. They
merely cite the Commentary, which makes no reference
to the testimony regarding the persistence of common
law derivative rights even if Article IX were not enacted.
Instead, they focus only on the fact that Article IX was not
enacted, albeit to assure passage of the balance of the law.

Second, the “no standing” courts assume the decision
not to include Article IX “means” the Legislature did not
want LLC members to have any derivative rights. These
are completely different things, as Judges Mishler and
Chin, and now the First Department, have made clear.

Third, the “no standing” courts assume that merely
because omission of a text is relevant to understanding
legislative intent, it is dispositive. But, here, the omission
from the LLC law was only partially explained by the
Commentary’s highly selective statement. The NYLLCL
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legislative history that was the very basis of Bischoff, a
history which directly challenges his critical view of LLC
derivative rights, as expressed in his LLC treatise®> and
in his blog.%¢ Judge Chin’s analysis in Bischoff does not
show a “disdain for mere state politics”; rather, his careful
review of the NYLLCL's legislative history shows exactly
the opposite. The critic’'s commentary plainly does not do
justice to Judge Chin’s rationale.

Interestingly, the Commentary, updated to discuss
Bischoff, also fails to mention the legislative history upon
which Bischoff was largely based. The Commentary
re-emphasizes the Legislature’s rejection of Article IX,
adding to prior text only the fact that elimination of
proposed Article IX from the final version was a “con-
scious decision.” Implicitly and wrongly, it suggests
the Commentary’s prior statement that the Legislature
did not enact Article IX because doing so “jeopardized”
enactment of the balance of the legislation was and is
sufficient to inform inquiry as to what the legislators
understood about the persistence of common law rights,



under New York law. Conflicts and inconsistencies on
derivative standing continue to split the courts.

The authors believe that the courts finding LLC
derivative standing have the better arguments. In light
of Bischoff and recent First Department holdings on this
issue, the authors expect the Second Department will,
when the opportunity presents itself, reverse its position
or the issue will find its way to the Court of Appeals. If
the latter, New York’s highest court should conclude that
the cases finding derivative standing for New York LLC
members are correctly decided.
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A Defense Lawyer’s Guide
to No-Fault Litigation in
New York State

By Mitchell S. Lustig and Jill Lakin Schatz

District Courts in Nassau and Suffolk Counties

have been inundated with lawsuits filed by medi-
cal providers seeking reimbursement for payment of
first-party no-fault benefits rendered to injured claim-
ants.! These lawsuits are commenced by medical provid-
ers as assignees of injured claimants.

Many counties have created Special Parts to handle
the burgeoning caseload. It is not uncommon for motions
in some counties to be adjourned up to eight months.
Because the dollar amount of most no-fault lawsuits is
relatively small and discovery is typically not extensive,
counsel for the medical providers often move for sum-
mary judgment soon after the action is commenced. This
article will function as a primer on how to successfully
defend a no-fault lawsuit commenced by a medical pro-
vider, with particular emphasis on defending a motion
for summary judgment.

The Civil Court of the City of New York and the
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Prima Facie Case

In order to establish a prima facie case of entitlement to
no-fault benefits, the medical provider must demonstrate
the following: (1) it possesses an assignment of benefits
from the injured claimant; (2) it completed a statutory
proof of claim, such as an NF-3; (3) it mailed the claim to
the insurer; and (4) the claim was not paid or was denied
within 30 days of the insurer’s receipt of the claim.

Over the past few years the courts have issued deci-
sions that have made it relatively easy for the provider to
satisfy this burden.2 The medical provider is not required
to prove the medical necessity of the services provided
to the claimant as part of its prima facie case.? Primarily
for this reason, medical providers recently have routinely
opted for litigation over American Arbitration Association
(AAA) arbitration; some arbitrators, relying on an opin-
ion letter from the New York State Insurance Department
dated January 11, 2000, have issued decisions requiring



that the medical provider prove the medical necessity of
the services rendered even in cases in which the insurer
has issued a late denial.

Despite the general trend of the case law, which liber-
ally interprets the provider’s burden, there has been a
spate of recent decisions from the Appellate Term, Second
Department denying summary judgment to medical pro-
viders for failure to establish a prima facie case. In these
decisions the court has held that the documentary evi-
dence submitted by the provider in support of the motion
constituted “inadmissible hearsay,” because the affidavit
of the plaintiff’s corporate officer failed to establish that
the officer possessed personal knowledge of the provid-
er’s business practices and procedures “so as to lay a
proper foundation for the admission, as business records,
of the documents annexed to plaintiff’s moving papers.”4
It remains to be seen what impact, if any, these decisions
will have in curtailing the current litigation explosion.

Assuming that the medical provider has established a
prima facie case, the burden then shifts to the insurer to
come forward with proof, in admissible form, to refute
the plaintiff’s evidence and demonstrate a material issue
of fact sufficient to defeat the provider’s motion for sum-
mary judgment.>

30-Day Rule

The no-fault insurer is required, by both statute® and reg-
ulation,” to pay or deny a claim within 30 days of receipt
of the claim. An insurer may extend this 30-day period
if, within 15 business days after receipt of the claim, the
insurer sends a request for verification.8 If the demanded
verification is not received within 30 days, the insurer
must issue a follow-up request within 10 calendar days
of the insured’s failure to respond.” The 30-day period
does not begin to run until all demanded verification is
received.10 If a lawsuit is commenced while there is an
unanswered outstanding verification request, it will be
dismissed as premature.l!

If the insurer fails to deny the claim within 30 days of
receipt of either the bill or the requested additional verifica-
tion, the insurer is precluded from asserting most defenses
to the cause of action, including lack of medical necessity.12
An untimely denial, however, does not preclude an insurer
from asserting a lack of coverage defense premised on
fraud (the insurer alleges that the claimed injury did not
arise out of the insured accident!3 or that the accident was
a deliberate event caused in furtherance of an insurance
fraud schemel4). In a rather bizarre interpretation of the
regulations, the courts have held that a defense predicated
upon a provider’s fraudulent scheme to obtain no-fault
benefits, such as a provider that bills for services or sup-
plies not rendered or provided to the injured assignor, is
precluded by an insurer’s untimely denial of the claim.1®

When invoking the defense of fraud, the insurer has
the burden to come forward with proof, in admissible

form, to establish “the fact” or the “evidentiary founda-
tion” for its belief that the patient’s treated condition was
unrelated to the automobile accident or that the alleged
accident was an event staged to defraud the insurer.16
Unsupported conclusions and suspicions as well as
unsubstantiated hypotheses and suppositions are insuf-
ficient to raise a triable issue of fraud.1” To raise a triable
issue of fraud, the insurer must submit an affidavit from
an individual with personal knowledge of the facts, such
as a special investigator or claims specialist.18 An affirma-
tion from an attorney or a bare conclusory statement of a
claims representative is insufficient.1?

One major issue that has been litigated extensively is
how specific must the insurer’s denial be. For example,
when an insurer denies a claim for lack of medical
necessity based upon a peer review, is it sufficient for
the insurer to simply state on the denial of claim form
(NF-10) that all benefits are denied based upon the peer
review of “Dr. Smith”? Or is the insurer required to recite
the factual basis and medical rationale of the peer review
doctor’s conclusion or attach a copy of the peer review
report to the NF-10?

The medical providers have argued that a denial of
claim form that fails to either attach a copy of the peer
review report or set forth the factual basis and medical
rationale of the peer reviewer’s doctor’s conclusions is
facially defective and precludes the insurer from raising
the defense of medical necessity. The relevant insurance
department regulation does not appear to support this
position. 11 N.Y.C.R.R. § 65-3.8(b)(4) provides that if a
no-fault claim is denied in whole or in part based upon a
peer review report requested by the insurer, “the insurer
shall release a copy of that report to the applicant . . .
upon written request.”

The insurers have asserted that this regulation only
obligates the insurer to send the peer review report to
the provider if requested in writing and does not require
the insurer to attach the medical report to the denial.
The insurers have further argued that there is no textual
basis in the regulation to support the draconian remedy
of preclusion where the denial did not recite the factual
basis and medical rationale of the peer review doctor’s
conclusions.

In a series of cases involving denials based upon a
peer review, the Appellate Term, Second Department
firmly sided with the medical providers and summarily
voided the insurers’ denials. In A.B. Medical Services v.
Liberty Mutual Insurance Co.,?0 the Appellate Term, Second
Department held that an NF-10, although timely mailed,
was defective where it merely stated that the claim was
being denied based upon a peer review, without attach-
ing a copy of the peer review or reciting the factual basis
and medical rationale of the peer review doctor’s conclu-
sions. The court asserted that the insurer was precluded
from asserting the defense of lack of medical necessity
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because the “denial of claim form fails to set forth with
particularity the factual basis and medical rationale for its
denial based upon lack of medical necessity.”

A.B. Medical v Liberty Mutual was quickly followed
by A.B. Medical Services v. Geico Casualty Co.2! and A.B.
Medical Services v. Clarendon National Insurance Co.,?2 where
the Appellate Term, Second Department also voided deni-
als based upon peer reviews where the denials were
determined to be “nonspecific.” As the court noted in A.B.
Medical Services v. Clarendon National Insurance Co.:

To preserve the defense of lack of medical necessity,
defendant’s denial of claim forms must assert, with the
requisite specificity, the necessary facts and medical
rationale to establish such defense, thereby satisfying
the NF-10 form’s requirement that the basis of any
denial be “fully and explicitly” set forth. Herein, the
denials were factually insufficient and thus, while
timely, did not avoid preclusion.?3

In Contempo Medical Care, P.C. v. Travelers Indemnity
Insurance Co.,?* the same court extended the reasoning of
the A.B. Medical cases to a denial premised upon an IME
report. According to the court, “[t]he denial of claims
forms submitted herein were insufficient on their face for
vagueness in that they merely indicated that the denials
were based upon independent medical examinations
(IMEs) with no indication that the reports of [the] IMEs
were annexed thereto or sent to the plaintiff under sepa-
rate cover within the 30-day claim period.”

AAA arbitrators also rigidly followed the reasoning
of the A.B. Medical line of cases. The first question typi-
cally asked at arbitrations where a denial of benefits was
premised upon a peer review or IME report was whether
the doctor’s report was attached to the NF-10. If the
doctor’s report was not attached to the NF-10, the arbitra-
tor would routinely find in favor of the applicant without
considering the issue of medical necessity.25

Based upon these decisions, insurers were compelled
to settle thousands of cases that would have otherwise
been defended and/or tried on the issue of medi-
cal necessity. Then, on April 24, 2007, the Appellate
Division, Second Department reversed the decisions of
the Appellate Term, Second Department in A.B. Medical
Services v. Liberty Mutual Insurance Co.26 and A.B. Medical
Services v. Geico Casualty Insurance Co.,2” holding that the
insurer did not have to attach a copy of the peer review
report to the denial or set forth, with particularity, the
factual basis and medical rationale of the peer review
doctor’s conclusions. As the Second Department noted in
A.B. Medical Services v. Geico Casualty Insurance Co.:

[W]e disagree with the Appellate Term’s conclusion
that the defendant’s denial of claim forms were insuf-
ficient because they failed to set forth with sufficient
particularity the factual basis and medical rationale
upon which they were based. The applicable regula-
tions provide that if a no-fault claim is denied in whole
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or part based upon a medical examination or peer
review report requested by the insurer, then the insur-
er shall release a copy of that report to, among others,
the applicant or its attorney, upon written request.
Had it been the intent of the Department of Insurance
to require the carrier to set forth a medical rationale in
the prescribed denial of claim form, it would have so
provided.

As a result of this stunning reversal insurers will no
longer be precluded from raising the defense of medical
necessity because the denial of claim form was “non-
specific.” Consequently, insurers will now be in a posi-
tion to defend many more cases and/or settle cases on
more favorable terms. It should be noted, however, that
a denial of claim form that omits numerous items of
information or is otherwise incomplete will still be held
to be defective and the medical provider will be awarded
summary judgment.8

Moreover, as a result of the reversal by the Second
Department, courts will now be required to directly con-
front the issue of medical necessity. The key inquiry will
change from whether the language set forth in the denial
contains the necessary specificity to whether the peer
review or IME report provides a sufficient factual basis
and medical rationale for the doctor’s conclusions that
the services provided were not medically necessary.

A number of courts have already held that a peer
review is insufficient if it is unsupported by evidence
of “generally accepted medical/professional practice.”?
These decisions are predicated upon the firmly established
principle that the burden is on the insurer to prove that the
medical services provided were not medically necessary.30
However, these decisions were rendered after trials where
the trier of fact must make a final determination as to the
medical necessity of the services in question. In the context
of a motion for summary judgment, the standard for judg-
ing whether the peer review or IME report suffices to raise
an issue of fact as to the medical necessity of the services
rendered, should be more relaxed.

Proof of Mailing

One of the major issues that continues to confound
the defense practitioner opposing a medical provider’s
motion for summary judgment is the nature of the evi-
dence the insurer is required to submit to demonstrate
that it mailed the denial or NF-10 within 30 days of
receipt of the claim.

The question of mailing is of vital importance to the
no-fault insurer. As noted above, a no-fault insurer is
required to deny a claim for no-fault benefits within
30 days of its receipt of the claim.3! Not only must the
insurer demonstrate that it generated the NF-10 within
30 days of receipt of the bill but it must also prove that
it mailed the denial within the 30-day period.32 If the
insurer’s proof of mailing of the NF-10 is deficient, the



denial will be deemed untimely and the medical provider
will be awarded summary judgment.33

In order to establish proper proof of mailing, the
insurer must satisfy the common-law test for mailing
that requires proof of “actual mailing or a standard office
practice and procedure designed to ensure that the items
[NF-10] are properly addressed and mailed.”3*

It is virtually impossible for the insurer to prove
“actual mailing” of the NF-10 as this would require the
affidavit of the first-level clerical employee who actually
placed the envelope containing the NF-10 in the mail.
Typically, this person cannot be identified by the insurer
or is no longer employed by the insurer at the time the
validity of the denial is challenged. Moreover, determin-
ing whether the insurer followed “a standard office prac-
tice or procedure” is highly subjective and is given wide
interpretation depending on one’s predisposition to favor
either the medical provider or the insurer.

The insurer might satisfy the common-law test by sub-
mitting an affidavit from its claims examiner stating the
following: (1) it is the normal custom and practice of the
insurer to mail the NF-10 to the medical provider on the
same day the NF-10 is generated and signed; (2) a clerical
employee places the NF-10 into an envelope and checks
the name and address on the envelope to ensure that it
matches the provider’s name and address as indicated on
the NF-10; and (3) the same clerical employee places the
envelope in the outgoing mail bin where it is mailed that
same day. If this is all that is necessary, it is a fairly easy
standard to meet.

However, recent case law has added the further
requirement that a no-fault insurer must establish proof
of mailing the NF-10 by “competent evidence.” According
to these decisions, proof of an office practice or procedure
must be established by someone with the “duty . . . to
ensure compliance” with the office practices and proce-
dures or with “actual knowledge that they were complied
with.”35

The competent evidence standard represents a sig-
nificant departure from the three-pronged test described
above and places an almost insurmountable burden upon
the insurer. The claims examiner is primarily responsible
for determining the validity of a claim submitted by the
provider and is not typically charged with a duty to
“ensure compliance” with the office practices and proce-
dures for mailing the NF-10. Nor can the claims examiner
possibly be expected to have “actual knowledge” that
those practices and procedures were “complied with.”

To satisfy the competent evidence test, the insurer is
required to submit two separate affidavits to defeat a
provider’s motion for summary judgment — in particu-
lar, one from the claims examiner setting forth the legal
basis and timeliness of the insurer’s denial and a second
affidavit from the supervisor of the mail room who is
responsible for ensuring compliance with the insurer’s

mailing procedures. This second affidavit must set forth,
in detail, the precise procedures followed by the insurer
in mailing the NF-10.

Some courts, adopting a more relaxed view of the
insurer’s burden, have held that although the affidavit
submitted by the claims examiner was insufficient to
entitle the insurer to summary judgment dismissing the
provider’s claim, the affidavit nevertheless raised a tri-
able issue of fact as to whether the insurer timely denied
the claim sufficient to defeat the motion for summary
judgment.3¢ These decisions are predicated upon the fact
that, in defending a motion for summary judgment, the
insurer is only required to show that there are disputed
issues of fact.3”

Due to the subjective nature of the common-law test
for proof of mailing, it is not surprising that the courts
have rendered inconsistent decisions on the question of
mailing.38 It is the opinion of the authors that too many
otherwise valid denials have been rejected by the courts
on the largely trivial issue of the insurer failing to demon-
strate proper proof of mailing of the NF-10.%

It should also be noted that a stringent application
of the common-law test for mailing can adversely affect
the medical provider. As part of establishing its prima
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A stringent application of the
common-law test for mailing can
have an adverse effect.

facie case of entitlement to summary judgment, the pro-
vider is required to prove that it mailed the claim to the
insurer.0 Recent decisions have denied summary judg-
ment to medical providers where they failed to submit
an affidavit from an officer or employee with knowledge
of the standard office practice and procedures for mail-
ing claim forms.*! Moreover, two other recent decisions
have denied a provider’s motion for summary judgment
where the provider failed to establish proof of mailing of
the claim forms by “competent evidence.”42

Abandonment of the current common-law test for
proof of mailing in favor of requiring the insurer to obtain
a Certificate of Mailing properly endorsed by the post
office when it mails an NF-10 would resolve the problem
of inconsistent decisions and provide predictability to the
practitioner. Section 313 of the Vehicle and Traffic Law
requires a Certificate of Mailing when an insurer mails
a notice to the insured canceling a private passenger
automobile policy. This requirement provided uniformity
to a previously problematic area of the law where courts
had been deluged with a multitude of hearings, trials and
motions regarding proof of mailing.43

A Certificate of Mailing is a document that separately
lists the names and addresses of individuals or compa-
nies to which items (NF-10s) are mailed. The insurer pays
an additional fee of 30 cents in addition to the postage for
each item mailed. The clerk at the post office is required
to check the names and addresses on the mailing list
against the envelopes to ensure that they match. The
Certificate of Mailing is then date stamped or endorsed
by the postal clerk.

Section 313(1)(b) of the Vehicle and Traffic Law pro-
vides that a copy of the notice of cancellation and the
Certificate of Mailing, when kept in the regular course of
the insurer’s business, shall constitute “conclusive proof
of compliance” with the mailing requirements. If the same
requirement is extended to the no-fault arena, once the
insurer produces a copy of the NF-10 and the Certificate
of Mailing, it would foreclose all questions relative to the
timely mailing of the NF-10. Medical providers should
also be required to obtain a Certificate of Mailing when
submitting a no-fault claim to the insurer.

Of course, for this to take effect the Legislature would
have to amend § 5106 of the Insurance Law and/or the
Superintendent of Insurance would have to amend the
regulations. Although this will impose an additional cost
and administrative burden on the insurer and the pro-
vider alike, ample benefits will inure to both. The insurer
will have the comfort of knowing that its denial will not
be challenged on the largely trivial issue of mailing. The
provider, in turn, will know that its claim has been validly
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submitted, thereby shifting the burden to the insurer to
prove the validity of any subsequent denial. |
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routine procedure and practice of her office, in the regular course of its business,
which indicated that the denial had been duly mailed” to the provider).

39. See Westchester Med. Ctr. v. AIG, 36 A.D.3d 900, 829 N.Y.S.2d 180 (2d Dep’t
2007).

40. First Help Acupuncture, P.C. v. Lumbermens Mut. Ins. Co., 9 Misc. 3d 1127(A),
2005 N.Y. Slip Op. 51815(U) (Civ. Ct., Kings Co. 2005).

41. N.Y. & Presbyterian Hosp. v. Allstate Ins. Co., 29 A.D.3d 547, 814 N.Y.S.2d 687
(2d Dep’t 2006); Magnezit Med. Care, P.C. v. N.Y. Cent. Mut. Fire Ins. Co., 11 Misc.
3d 135(A), 816 N.Y.S.2d 697 (N.Y. Sup. App. Term 2006).

42. Vista Surgical Supplies, Inc. v. Liberty Mut. Ins. Co., 12 Misc. 3d 114, 820
N.Y.S.2d 396 (N.Y. Sup. App. Term 2006); Gribenko v. Allstate Ins. Co., 10 Misc.
3d 139(A), 814 N.Y.S.2d 566 (N.Y. Sup. App. Term 2005).

43. See Holmes v. Utica Mut. Ins. Co., 92 A.D.2d 1045, 461 N.Y.S.2d 549 (3d Dep’t
1983); Felician v. State Farm Mut. Ins. Co., 113 Misc. 2d 825, 830-31, 449 N.Y.S.2d
887 (Sup. Ct., Queens Co. 1982).
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V

awyers think of themselves as
Lliving in a world apart. The legal

profession, with its Socratic
method of education, arcane mores,
and perquisites of self-regulation, views
itself as unique. It is our strength and
weakness. Not even doctors have the
gall to refer to all those in the popula-
tion who have not attended medical
school as non-doctors. Lawyers per-
ceive themselves as independent pro-
fessionals, exempt from the laws of
commerce and business, impervious
to the depredations of economic cycles,
and above the rules of the free market
where providers of goods and services
compete for patrons.

There may have been a time when
the practice of law did not require
lawyers to understand principles of
business management. Private practice
was conducted individually and inex-
pensively. Competition among lawyers
and with other professions was limited.
It was not difficult for lawyers to earn
a comfortable income, attain respect in
the community and maintain control
of their personal destiny.

Today, however, lawyers must
regard the practice of law as a busi-
ness, inasmuch as they earn their
livelihood from the practice of law.
The marketplace for legal services is
a competitive one; not only has the
size of the profession more than qua-
drupled in the past 50 years, but other
professions and businesses have also
begun to perform services tradition-
ally restricted to lawyers. For example,
accounting firms have encroached on
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LAW PRACTICE MANAGEMENT
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Why Practice Management?

tax litigation, banks in the trusts and
estates area, and financial planners in
estate planning. In a series of cases,
the United States Supreme Court has
made it clear that lawyers cannot pre-
vent the development of this competi-
tion from both within and without the
legal profession.

Furthermore, the technological
advances of recent decades have forever
changed the way lawyers deliver legal
services to clients. If you were to look
into a law office circa 1965, and compare
it to a law office in 2007, the transforma-
tion would be mind-boggling. Hardly
any aspect of the office would not have
undergone major transformation (from
telephones, to computers, to knowledge
management systems). Lawyers who
fail to understand this evolution cannot
hope to succeed in the emerging prac-
tice of the future.

My first appreciation of the fact that
the practice of law was undergoing a
fundamental sea change occurred in
1974 when, scarcely six months out
of law school, I attended a confer-
ence called “Salvation for the Solo
Practitioner.” The speakers at that pro-
gram talked about the delivery of legal
services as a cottage industry, where
most work was performed piecemeal
by individuals, who operated much
like tailors, cutting each suit individu-
ally. There was consensus among the
speakers that lawyers needed to devel-
op systems — routine ways to complete
regularly recurring transactions — in
order to practice efficiently and profit-
ably. Their message suggested that in

order to survive in the future, lawyers
needed to change the way they con-
duct business.

Survive! No one ever told me in
law school that the issue was survival
— economic survival. No one ever said
that anyone who knew how to “think
like a lawyer” might fail at the prac-
tice of law, or explained the economic
realities of practicing law that I would
need to know in order to make it in
my chosen profession. Students today
may have more of a sense that they
are entering a competitive environ-
ment, but with notable exceptions no
one is talking about what they need
to do to survive (and even thrive) as
practitioners.

Even in 2007, many practitioners
seem to approach the future with
their heels firmly planted in the past.
They either ignore the changes that
are transforming the practice of law
or they react slowly and resentfully to
the evolving professional landscape. In
truth, lawyers of all ages and experi-
ence levels deal with changes in the
legal profession and society every day.
Some just try to survive, while others
try to excel by staying ahead of the
curve.

The practice of law in the United
States is a multibillion-dollar industry,
indispensable to the functioning of
modern society. The delivery of legal
services by lawyers to the people they
represent is fundamental to the process
of dispute resolution, and ultimately
to the legitimacy of the justice system
in this country. Although the law itself



is constantly changing, a truth that
all lawyers and law students implic-
itly understand, the fact that the prac-
tice of law is constantly evolving may
be under-appreciated by those in the
business of delivering legal services.
Certainly, longtime practitioners will
readily admit that practice has changed
over the course of their careers, but
most have not stopped practicing long
enough to examine the implications of
change on their day-to-day work. If
anything, most practicing lawyers are
reactive rather than proactive.

Actually, most lawyers are ill-
equipped to run a business organiza-
tion efficiently and profitably. Some of
this is due to self-selection. If most of
us had wanted to go into business, we
would have gone to business school.
Instead, we made a conscious deci-
sion to practice law, only to find out
when we graduate that we have to
run a business in order to pursue our
chosen career.

Some critics charge that lawyers are
greedy, and that money clouds lawyers’
professional judgment. In reality, most
lawyers work hard and expect a fair
return on their investment, but very few
get rich practicing law and fewer still
are outright crooks. If a law firm can
provide legal services more efficiently,
both clients and lawyers will benefit
through lower costs for the services and
a better return to the providers.

Disciplinary authorities confirm
that lawyers who get into trouble over
financial matters often are experienc-
ing economic difficulties that tempt
them to cut corners or take other inap-
propriate actions. Thus, it should not
be too much of a stretch to say that a
well-run legal business is also likely to
be a professional practice.

One of the reasons that lawyers are
not prepared for the business aspects
of practicing law is that their legal
education does not adequately pre-
pare them for the business of practic-
ing law. The law school curriculum is
heavily weighted in favor of teaching
a vast amount of substantive informa-
tion and developing a narrow range of
legal skills through a traditional peda-

gogical framework based upon the
so-called Socratic method, euphemisti-
cally referred to as “learning to think
like a lawyer.” This approach would
have been unrecognizable to Socrates,
but more important, it has very little in
common with the actual work of law-
yers. It is sometimes said that recent
bar examinees know more law and less
about what to do with it than anyone
in the profession.

Many legal educators are re-exam-
ining the structural, traditional notions
and approaches to the legal educa-
tion and preparation of lawyers. The
traditional framework of legal educa-
tion remained relatively unchanged for
generations, but the changing realities
of law practice and society have forced
legal educators to re-think some of
their basic assumptions. Law schools
today universally offer clinical and
lawyering skills courses, and individ-
ual professors are experimenting with
different teaching methods in tradi-
tional courses.

In 1991, the Report of the American
Bar Association Task Force on Legal
Education and the Profession: Narrowing
the Gap (also known as the MacCrate
Report) described a set of fundamen-
tal lawyering skills and values nec-

essary to professional success. These
skills and values are acquired over a
continuum of experience beginning
long before law school and continuing
throughout one’s professional career.
Although reasonable minds might dif-
fer over what skills should be included
in this list, or the relative importance
of certain skills compared to others,
the basic idea that practicing law
requires the application of some set
of professional skills is hard to escape.
Included in this list of fundamental
lawyering skills was a skill identified
as “organization and management of
legal work.” More recently, the ABA
amended its Standards for the Approval
of Law Schools to incorporate a require-
ment that all law schools “shall require
that each student receive substantial
instruction” in management and orga-
nization of legal work.

The proposed New York Rules of
Professional Conduct define “compe-
tence” in Rule 1.1 as “legal knowledge,
skill, thoroughness and preparation
reasonably necessary for the represen-
tation.” This Rule demonstrates that
professional competence requires more
than knowledge of the law. Knowledge,
without the skill to apply it, is a hol-
low quality. In more practical terms,
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if practicing lawyers cannot skillfully
use their knowledge for the benefit of
clients, they bring little value to society
and will not succeed financially.

The MacCrate Report, the ABA
Standards for Approval of Law Schools,
and the proposed ethics rules all rec-
ognize that competence as a lawyer
goes far beyond the ability to “think
like a lawyer.” Although competence
is a complex concept, “organization

sional error is caused by management
error than any other reason.
Management principles have been
addressed in the literature of many
fields, outside of law, in business and
industry, where thinking about how
to improve efficiency and productiv-
ity is a central concern. Managers and
executives in most large companies
and many small ones study business in
college, and those who did not receive

Despite rapid changes in technology
and other aspects of practice, many
of the basic principles of sound man-
agement have not changed over the
years.

As the French say, Toujours le change;
toujours le méme. Lawyers have always
had a need to know how to manage
the business side of the practice, and
probably have always been as uncom-
fortable with the demands of that side

The literature, both academic and popular, surrounding
the science of management is both extensive
and sophisticated, yet ignored by most lawyers.

and management of legal work” is one
of the core skills of lawyering. Legal
educators and practitioners sometimes
point fingers at each other for not
doing enough to prepare lawyers for
the practice of law. In truth, the respon-
sibility for teaching new lawyers the
basic skills and knowledge necessary
to practice competently is a shared
obligation.

Professional skills are critical to
successful lawyering, and practice
management is one of the critical
skills. As lawyers, we must recognize
that we are not prepared for the busi-
ness side of law practice by education,
experience or inclination. At the same
time, in order to succeed in our cho-
sen profession, we need to possess the
business acumen to deliver the legal
work product to our clients consistent
with their expectations for quality
service and the professional standard
of care.

For the past 20 years, I have taught
a course at Pace Law School called Law
Practice Management, which aims to
integrate the skills associated with man-
aging a practice professionally into the
education of students before they enter
—ill-equipped — the practice of law. It is
time for other law schools to recognize
that they have a responsibility to teach
all their students the fundamental skill
of law practice management. And it
is time for the organized bar to insist
that all lawyers know how to manage
a law practice, because more profes-
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business degrees during their under-
graduate education often return to
graduate business programs for MBAs
or other advanced degrees. Over the
years, academics in business schools
have provided an intellectual frame-
work for management by conducting
research and writing on how organiza-
tions work.

Business schools have explored the
management of professional services
firms for generations. The literature,
both academic and popular, surround-
ing the science of management is
both extensive and sophisticated, yet
ignored by most lawyers. Publications
such as the Harvard Business Review,
and other academic journals, are
replete with case studies of profes-
sional service firms in general and law
firms in particular.

We can learn from our colleagues
in the business world.
Despite  the myriad
changes facing the legal
profession, the basic prin-
ciples of effective law
practice and office man-
agement, strategic plan-

of their work as they are today. Why
practice management? The simple
answer is because we must, in order to
survive in a competitive marketplace,
to thrive economically and to sustain
professional standards in the practice
of law. |

ning, and organizational
systems are not novel
Dwight McCarthy in 1927,
Reginald Heber Smith in
1942, and a number of
other legal writers since
have articulated a variety
of themes that recur in
present day law practice.

"Point taken. There's no need to get all
constitutional on me."



ATTORNEY PROFESSIONALISM FORUM

To the Forum:
I read with great interest your Forum
each month in the Journal. Thus far, the
questions have dealt with specific fact
situations where professionalism issues
arise. That is all well and good and
provides useful guidance. However, I
would like to hear your thoughts on
the general problem of lawyer bash-
ing, particularly in the media. There
are a whole lot of really good lawyers
out there.

Sincerely,

Frustrated in Fredonia

Dear Frustrated:

“First you kill all the lawyers.” That
oft-repeated line from Shakespeare has
been used as a mantra by those who
view members of the legal profession
as slick characters concerned only with
collecting large fees, winning cases on
hyper-technicalities, and manipulating
the law to their clients” advantage. In
fact, that so very misused passage from
Henry VI was said as part of a plan
to throw aside the court system, dis-
mantle social institutions, and create
anarchy. It seems that in Shakespeare’s
day, just as now, lawyers were viewed
as the guardians and gatekeepers of
justice.

But, fast forward to the 1990s, and
beyond. We've weathered the O.].
and the McDonald'’s coffee cases, and,
more recently, the paternity suit over
Anna Nicole Smith’s baby daughter.
The media have been saturated with
“extra-ordinary” lawyers taking on
these “extra-ordinary cases,” and the
many, many lawyers participating
in the seemingly endless and mind-
numbing commentaries. Yet, grateful-
ly, this is only a snapshot of the legal
profession.

We have had little opportunity to
see or hear about the “ordinary” law-
yers who every day, day after day,
diligently and quietly give devoted,
competent and trustworthy service to
their clients. These are the attorneys
who unravel the mysteries of our tax,
trust and health laws to assist senior
citizens terrified of losing their lifetime
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savings to health and custodial care
costs. These are the attorneys who
assist penniless entrepreneurs in set-
ting up new businesses. These are the
attorneys who generously volunteer
their time to represent the poor and the
homeless. These are the attorneys who
zealously, for little or nothing when
assigned by the court, defend people
accused of criminal acts. And yes, as
much as some of us may not under-
stand or like it, these are the attorneys
who help ensure that even the “guilty”
are not denied their inalienable rights to
due process, rights that protect us all.

Lawyers have not lately embraced
service and duty. Their efforts are
steeped in a long-standing tradition of
the bar. More than two centuries ago, 24
of the signatories to our Constitution,
men of position and financial means —
and lawyers — risked it all in the name
of justice and liberty. These “ordinary”
lawyers were hounded, tortured, their
properties seized, they were left pen-
niless — all for putting principle before
convenience.

Current public attitude toward
both lawyers and the justice system
is as contradictory, inconsistent and
often mercurial as the public attitude
is toward every other institution.
Examine any one of the myriad polls
and studies taken over the past decade,
and you can find one that confirms
your personal bias, from: I am very
satisfied with my own lawyer, but distrust
all others; to: I distrust all of them. Why
is it that we do not see TV news clips
about the many thousands of lawyers
who collectively donate millions of
hours each year to represent the poor
and disadvantaged? Why is it that we
hardly ever see in print a feature about
all those lawyers who serve pro bono
as directors of hospitals, scouts, United
Ways, colleges, museums, orchestras,
and cancer, kidney, and other nonprofit
health-related organizations and foun-
dations? Why is it that we never hear
radio commentators talk about lawyers
who perform legal work, at no charge,
for their churches, synagogues and
mosques? No other professional group

is more collectively generous with its
time than the legal profession.

Perhaps it’s the byproduct of living
in a jaded, fearful, and skeptical age.
Perhaps it’s a barometer that tells us
that in a time of communication over-
load it’s just too convenient, too easy,
to make instant judgments and whole-
sale indictments of any group based on
sound bites and media “snapshots.”

Despite our best efforts, we will
never be able to convince the small
minority of “bad guys” in the profes-
sion to clean up their act. We also will
not be able to convince every reporter
and TV commentator that the over-
whelming majority of our colleagues
are decent, hard-working, admirable
and concerned professionals. However,
we will continue to insist on a fair
hearing from the media.

But, no matter. While we cannot
ensure that every person, regardless
of ability to pay, will always receive
adequate legal representation, we will
continue our efforts on behalf of the

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.



public. We will seek to reform the
justice system as needed, to make posi-
tive changes in the way our profession
functions, to advocate in the best inter-
ests of our clients, and — even when our
efforts are not appreciated - to defend
the rule of law, and support an inde-
pendent judiciary.

The Forum, by

Miriam M. Netter

Member, NYSBA Committee on

Attorney Professionalism

Subcommittee on Attorney

Professionalism Award

Delmar, N.Y.

In January of 2008, our organization
will present its 9th Annual Attorney
Professionalism Award. With this award we
honor one among us who has demonstrated
outstanding service to clients, a commit-
ment to promoting respect for the legal
system in pursuit of justice and the public
good, exemplary ethical conduct, good judg-
ment, integrity and civility, Past winners
of the Award are: Barry Kamins, Brooklyn
(2000); Lucille A. Fontana, White Plains

MOVING?

let us know.

Notify OCA and NYSBA of any changes
to your address or other record
information as soon as possible!

OCA Attorney Registration
PO BOX 2806

Church Street Station

New York, New York 10008

TEL 212.428.2800
FAX  212.428.2804
Email attyreg@courts.state.ny.us

New York State Bar Association
MIS Department

One Elk Street

Albany, NY 12207

TEL  518.463.3200
FAX ~ 518.487.5579
Email mis@nysha.org

(2001); Carlton F. Thompson, Binghamton
(2002); Anne Reynolds Copps, Albany
(2003); James M. Conboy, Albany (2004);
George |. Nashak, Jr., Glendale (2005);
Terrence M. Connors, Buffalo (2006); Frank
E. Yannelli, Garden City (2007).

QUESTION FOR THE
NEXT ATTORNEY
PROFESSIONALISM FORUM:

I am the managing partner of a
fairly large firm in New York City. As if
meeting associates’ sharply rising sala-
ry expectations is not enough, we have
a challenging new issue facing us.

Increasingly, we are being pres-
sured by important and longstand-
ing clients to meet certain “diversity
targets” as a condition for continuing
to represent them. Clients are demand-
ing that the racial, gender and ethnic
composition of our firms’ associates
and partners more closely mirror the
profession’s diversity. Others require
that our engagement teams on their

matters reflect diversity in a meaning-
ful way, with minority and women
lawyers having important roles to play
at all levels. We are required to fill out
detailed questionnaires and disclose
information that, frankly, is of a pro-
prietary nature: where we recruit, how
many white and minority candidates
we interview and hire, etc.

At the same time, we are facing cli-
ent pressures from another direction.
At least one government official has
suggested that clients exert their eco-
nomic influence by pulling back their
work from law firms doing pro bono
work for the Guantanamo detainees.

These actual and suggested demands
by our clients - to whom we owe a
duty of loyalty and whose business
we both want and need — about who
we are and what we do apart from our
representation of them, raise troubling
issues that challenge our independence
as professionals. What advice do you
have for us?

Sincerely,

A Besieged Firm Leader

not be specified.

some courtyard at the Bar Center.

FoundationMemorials

fitting and lasting tribute to a deceased lawyer can be made

through a memorial contribution to The New York Bar Foundation.
This highly appropriate and meaningful gesture on the part of friends and
associates will be felt and appreciated by the family of the deceased.

Contributions may be made to The New York Bar Foundation, One Elk
Street, Albany, New York 12207, stating in whose memory it is made. An
officer of the Foundation will notify the family that a contribution has
been made and by whom, although the amount of the contribution will

All lawyers in whose name contributions are made will be listed in a
Foundation Memorial Book maintained at the New York State Bar Center
in Albany. In addition, the names of deceased
members in whose memory bequests or contribu-
tions in the sum of $1,000 or more are made will
be permanently inscribed on a bronze plaque
mounted in the Memorial Hall facing the hand-
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

yers who write to or for New York
State courts.

The Bluebook is wrong about offi-
cial citations. The Bluebook tells users
to cite the unofficial N.E.2d for Court
of Appeals cases instead of the official
N.Y.3d. It also tells users to cite the
unofficial N.Y.5.2d instead of the offi-
cial A.D.3d or Misc. 3d for decisions
from other courts. An example from
The Bluebook is Palsgraf v. Long Island
Railroad Co., 162 N.E. 99 (N.Y. 1928).9
Why The Bluebook favors the unofficial

Tanbook explains, “Parallel unofficial
citations are not used for officially
reported New York State cases.”1®

The Bluebook is wrong, moreover,
in directing writers to cite New York’s
intermediate courts’ departments or
districts only when that information
“is of particular relevance.”16 The
Bluebook cites as examples Schiffman v.
Corsi, 50 N.Y.S.2d 897 (Sup. Ct. 1944),
and Schiffman v. Corsi, 50 N.Y.S5.2d 897
(Sup. Ct. N.Y. County 1944).17 Both
the rule and the examples are wrong.
Legal writers should always give the

later, The Bluebook contradicts itself
— it gives a consecutively paginated
way to cite the Law Journal (124 N.Y.
L.J. 1221 (1950)) that will allow no one
to find the reference.1?

The New York Rules of Citation

The only way for New York lawyers to
use The Bluebook is to fix it with the
New York Rules of Citation, published
by St. John’s University School of Law.
Now in its fifth edition, revised in late
2005 to incorporate The Bluebook’s
eighteenth-edition revisions, the Rules

New York judges who want to publish their opinions in the

Official Reports must cite Tanbook-style.

reports is a mystery. Unofficial reports
are often inaccurate, and New York
requires official citations for decisions
appearing in the Official Reports and
in practitioners’ appellate papers.10
The Bluebook is also wrong about
parallel citations and what New York’s
“local” rules demand. The Bluebook
properly directs that “[iln docu-
ments submitted to state courts, all
case citations should be to the report-
ers required by local rules.”11 The
Bluebook correctly refers its readers to
Table BT.2, which commendably cites
the Tanbook, the CPLR, and Court of
Appeals and Appellate Division rules
as the sources of New York’s local
rules.!2 But The Bluebook gets it wrong
from there. The Bluebook explains that
“[lJocal rules often require citation to
both the official state reporter and the
unofficial regional and/or state-spe-
cific reporter”13 and cites Kenford Co.
v. County of Erie, 73 N.Y.2d 312, 537
N.E.2d 176, 540 N.Y.S.2d 1 (1989),14 as
an example of the supposed New York
local rule requiring parallel citations.
That rule doesn’t exist. According
to the CPLR and New York court rules,
parallel citations to New York cases
aren’t required for New York lawyers.
Nor are they helpful to New York
judges, who rely, and properly so,
on official citations only. As the 2007
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department or district, for intermedi-
ate appellate courts and for trial courts,
to tell readers whether the authority
is binding or persuasive and, if per-
suasive, how persuasive. Additionally,
The Bluebook’s citation to Schiffman
isn’t from an intermediate appel-
late court, like New York’s Appellate
Division or Appellate Term. It's from a
court of first instance: Supreme Court,
Special Term. And Schiffman really
does have intermediate appellate his-
tory. The Bluebook should have given
this citation: In re Schiffman v. Corsi, 182
Misc. 498, 50 N.Y.5.2d 897 (Sup. Ct.
N.Y. County), aff'd mem. sub nom. In re
Schiffman v. Murphy, 268 App. Div. 765,
50 N.Y.5.2d 132 (1st Dep’t 1944), rev’d
sub nom. Schiffman v. Corsi, 294 N.Y.
305, 62 N.E. 81, cert. denied, 326 U.S.
744 (1945).

The Bluebook continues to be wrong
about the New York Law Journal.
The Bluebook offers two ways to cite
the Law Journal. Both are wrong.
In one place, The Bluebook tells us
that the Law Journal publishes opin-
ions from the federal district court in
Massachusetts and that dates of deci-
sion, in addition to publication dates,
are available for citing. Neither is true.
The Bluebook example is Charlesworth
v. Mack, N.Y. L.]., Dec. 5, 1990, at 1 (D.
Mass. Dec. 4, 1990).18 Sixty-one pages

of Citation explains The Bluebook’s
deficiencies and tells lawyers, law stu-
dents, and law-journal editors how
to correct them. If you must use The
Bluebook, combine it with the Rules
of Citation. The Rules of Citation is
prepared by St. John’s law librar-
ian William H. Manz, who also wrote
Gibson’s New York Legal Research
Guide (3d ed. 2004), which dedicates
many pages to comparing Bluebook,
ALWD, and Tanbook citing.

ALWD
The ALWD citation manual is designed
by legal-writing experts to substitute
for the inordinately complex Bluebook.
ALWD has succeeded in its mission: It’s
much easier to use than The Bluebook.
For example, it eliminates the unneces-
sary distinction between citing for law
reviews and law journals and citing in
practitioners’ legal documents.

Experts doubt whether ALWD will
ever rival The Bluebook in popular-
ity. The subtle distinctions in citing
between ALWD and The Bluebook are
noticeable to experienced practitioners
and recent graduates from law review
and moot court. They will assume
that those who cite ALWD-style don’t
know how to use The Bluebook.

In terms of New York citations,
ALWD, in its third edition, is a vastly



improved product. In its first edition,
every ALWD example for New York
law was wrong. ALWD now refers its
New York readers to the Tanbook.20 For
its national readers, ALWD still makes
too many mistakes about New York. In
one place, ALWD, like The Bluebook,
uses unofficial citations instead of offi-
cial citations and tells writers to add
“App. Div,,” even though all New
Yorkers know that “2d Dept.” means
the Appellate Division: 634 N.Y.S.2d
740 (App. Div. 2d Dept. 1995), aff'd,
679 N.E.2d 1035 (N.Y. 1997).21 Later,
ALWD, in its parallel-citing section,
omits the “App. Div.” reference: People
v. Glanda, 18 A.D.3d 956, 794 N.Y.S.2d
712 (3d Dept. 2005).22

ALWD also errs the one time it
gives an example of a rule. Calling
New York’s ethics rules a “uniform
law,” ALWD offers this citation: “N.Y.
Code of Prof. Resp. DR 4-101(c)(2)
(1999). [New York version of the Model
Code of Professional Responsibility
DR 4-101(c)(2)].”23 This is all wrong.
New York has not adopted the Model
Code. And if one cites DR 4-101(c)(2),
one must also add its 22 NYCRR par-
allel citation, because the Code of
Professional Responsibility is binding
only to the extent that the departments
of the Appellate Division have adopt-
ed it. The correct way to cite the rule
according to the Tanbook: (Code of
Professional Responsibility DR 4-101
[c] [2] [22 NYCRR 1200.19 (c) (2)].).

2007 Tanbook Revisions

The 2007 Tanbook re-works the 2002
edition, which itself was updated by
some amendments in 2004.24 It’s the
best Tanbook yet. In her foreword
to the Tanbook’s 2002 edition, Chief
Judge Judith S. Kaye wrote that the
2002 changes, encouraging “clearer,
cleaner, more readable” legal writ-
ing, “mal[de] my heart jump with
joy.”2> The Chief Judge’s 2007 fore-
word explains that the current revi-
sion — she calls it “updating” — “is
more akin to filling crevices than
bridging chasms . . . . Always the
movement, happily, is toward more
readable text.”

Revisions for 2007 include rules
requiring writers to add years of deci-
sion to case-law authority, eliminating
“supra” usage, and new rules aiding
writers” use of electronic formats and
making it easier to quote. The 2007
Tanbook offers new abbreviations,
fewer capitalizations, and excellent
guidance on gender-neutral writing
and writing in plain English, such as
avoiding Latinisms and legalisms. It
also offers advice on reducing exces-
sive hyphenation and italics. The 2007
revisions incorporate revisions from
2004, including eliminating asterisks
“* * *” in favor of ellipses “. . .” and
forbidding commas after signals like
“see” and “contra.”

The 2007 Tanbook still includes two
relics: Citations surrounded by discon-
certing parentheses and brackets. The
original view was that citations should
be placed into but set off from the text.
Parentheses and brackets satisfied that
mandate. Today they are an anachro-
nism, included, perhaps, only because
the LRB must change citation usage
incrementally, not wholesale. Another
problem with the Tanbook is that it
gives writers too much discretion in
citing cases and secondary authority.
Writers and readers want and need
to be told what to do. As lawyers, we
are confused when we have too many
choices.26 That discretion includes
whether a citation will be part of the
sentence or a separate sentence.

Despite the Tanbook’s relics and
excessive permissiveness, New York
lawyers, trained in The Bluebook
and, increasingly, ALWD, would be
smart to keep the 2007 Tanbook on
their desks. The 2007 Tanbook is user-
friendly in organization. It is accurate
and comprehensive in legal research.
It is progressive and informative on
usage and style. It's the best of the
options by far. It’s for New Yorkers, by
New Yorkers.

Some say you get what you pay
for. Not so the 2007 Tanbook, available
for free online. Other than the LRB’s
free online case-law publication ser-
vice, it’s the best free legal resource in
New York.

New York lawyers,
at their best when
they make it easy for

judges to rule for their
clients, should cite
Tanbook-style.

In the next issue, the Legal Writer
will continue with its series on Legal
Writing Do’s, Don’ts and Maybes. M

1. Compounding the problem is that many pub-
lications use their own citation systems. These
publications include all State Bar publications, such
as the Journal. State Bar publications use their
own Bluebook variant. See http://www.nysba.
org/Content/NavigationMenu/Publications19/
Bar_Journal/Article_Submission22/Article_
Submission.htm (last visited Aug. 14, 2007).
Everyone, it seems, wants to set a different uni-
form citation method, including the American
Association of Law Libraries, which has developed
its Universal Citation Guide for courts design-
ing medium-neutral citation schemes, or citation
schemes that cite print and electronic sources the
same way and which cite to paragraphs, not pages.
See http://www.aallnet.org/committee/citation/
ucg/index.html (last visited Aug. 14, 2007) (offering
prior Universal Citation Guide version 2.1).

2. See http://www.legalbluebook.com (last vis-
ited Aug. 14, 2007).

3. ALWD is so-named because it’s written by the
Association of Legal Writing Directors and Darby
Dickerson, Stetson University College of Law’s
dean. See http://www.alwd.org/publications/
citation_manual html (last visited Aug. 14, 2007).
ALWD is published by Aspen Publishers, which
has a helpful Web site that offers charts, appendixes,
and updates. See http://www.alwdmanual.com/
books/dickerson_alwd/default.asp (last visited Aug.
14, 2007).

4. Competing for the moniker “Tanbook” is
LexisNexis’s New York Landlord-Tenant Law
(Tanbook), currently in its 2007 edition.

5. For the Law Reporting Bureau’s Web site, go
to http://www.nycourts.gov/reporter (last visited
Aug. 14, 2007). The LRB’s editors who prepared the
2007 Tanbook are Gary Spivey, the State Reporter,
and Charles A. Ashe, William J. Hooks, Michael
Moran, Katherine D. LaBoda, Chilton B. Latham,
Kathleen B. Hughes, and Cynthia A. McCormick.

6. See  http://www.nycourts.gov/reporter/
Decisions.htm (last visited Aug. 14, 2007).

7. Tanbook Preface at v.

8.  ALWD Appendix 2, at 425 (citing 2002 Tanbook
and quoting Gerald Lebovits, New Edition of State’s
“Tanbook” Implements Extensive Revisions in Quest for
Greater Clarity, 74 N.Y. St. B.J. 8 (Mar./Apr. 2002)).

9. Bluebook Rule B5.1.5, at 11. This cite also con-
tradicts Bluebook rules. “Railroad” must be abbre-
viated as “R.R.” Bluebook Rule T.6, at 336.
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LANGUAGE TIPS

uestion: On the op-ed page of

the Boston Globe, in an article

about presidential privilege,
the vetb flaunt seems to have been
mistakenly used to mean flout in the
sentence, “Flaunting subpoenas is not
permitted.” What is your opinion?

Answer: Unless the White House
adviser was waving the subpoenas
from the windows of the White House,
the correct verb is flout. The verbs flaunt
and flout are often used incorrectly and
interchangeably, but the op-ed writer
probably knows the difference now,
after hearing from numerous Globe
readers. Both flaunt and flout are transi-
tive verbs (that is, they require a direct
object to complete their meaning), but
the similarity ends there. The verb
flaunt means “exhibit ostentatiously,
show off,” as in, “He flaunted his
knowledge of Greek philosophy.” The
verb flout means, “openly and ostenta-
tiously scorn,” as in, “The president
flouted Congress’s demands.”

When words that look alike differ
in meaning, they are often mistaken
as synonyms. If that happens often
enough, one of the two words dis-
appears. This is happening with the
adjectives disinterested (which means
“objective or unbiased”) and uninter-
ested (“not interested”).

Because disinterested has come to
mean uninterested, the word uninterest-
ed is disappearing from the language,
and the word disinterested has lost its
original meaning, which seems a pity.

Similarly, the verb lend has virtu-
ally disappeared. The noun loan has
become popular as a verb as well as
a noun, so there is no longer a need
for an exact synonym in lend. Several
more pairs could be cited, among them
the intransitive verb lie. Almost exclu-
sively, we now lay down instead of lie
down, but neither of those losses are
— in my opinion — worth bemoaning.
Comments, readers?

Question: I am the secretary of the
founding partner of a New York law
firm. He is old-fashioned and set in
his ways about language. For example,
he insists that the word “problematic”
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means “questionable,” not “a prob-
lem.” I worry that he will be misunder-
stood by his clients. He reads your col-
umns, so perhaps you can straighten
him out.

Answer: Although you are right
that problematic means “a problem,” so
is your boss, because the adjective prob-
lematic can mean either “questionable”
or “a problem.” The original meaning
of problematic is the one your boss
insists on, but as you say, he is likely to
be misunderstood because the newer
meaning, “a problem,” is widely used.

To explain why problematic, a word
that looks like problem, originally
meant “questionable” involves an
explanation of the etymology of the
English language through the years.
The English noun problem is derived
from the Greek verb probaillein, which
meant “to throw or put forward.” Then
probaillein became the Greek noun
problema, which meant “projection, or
projecting wall.” The noun was adopt-
ed into Latin as problema, and then dur-
ing or before the 11th century became
the Middle French noun probleme.

The noun problem came into Middle
English in 1066, introduced by French
invaders under William, Duke of
Normandy, who was determined to
become the successor of the childless
Edward the Confessor by thwarting the
newly elected king Harold. The story is
that during a crucial battle, Harold
was pierced in the eye by a Norman
arrow, and when the English retreated,
having lost their leader, William the
Conqueror pillaged and burned vil-
lages in the south of England, wiped
out the English nobility, and conquered
England.

For the ensuing 200 years, the lan-
guage of the English upper classes was
French, and although the language
of the English masses was eventually
restored, the many French borrowings
greatly enlarged the English word-
stock, changing it forever.

The word problem, having dropped
its final e is one of those borrowed
words. It is not clear when problem
gained its present figurative mean-

ing, but words typically come into
a language with their literal mean-
ing, adding figurative meanings after
they become popular. So problema, the
Greek “protecting wall,” eventually
became a figurative type of protection,
“an excuse.” From “excuse,” it was a
short step to the earliest (now obsolete)
meaning of problem: “a formal public
disputation based on a question pro-
posed for academic discussion.”

Problem still means “a question
raised for inquiry, consideration, dis-
cussion, decision, or solution.” It also
means “an unsettled question that
demands a solution.” In chess, a prob-
lem “is a certain constructed position
in which a specified result — perhaps
checkmate — is to be accomplished in
a specific number of moves.” In Logic,
problematic is “a proposition that enun-
ciates or supports what is not neces-
sarily true,” as in “a problematic judg-
ment about the existence of unicorns.”

So when your boss insists that prob-
lematic means “questionable,” he is no
doubt thinking of that last definition.
But the average English speaker is not.
Influenced by the resemblance of prob-
lematic to the word problem, the average
person almost certainly thinks of a
problem as a “difficulty.” If you explain
the etymology of the noun, perhaps
your boss will change his mind.

The etymology of the word problem
is continuing. As I have noted previ-
ously in this space (under the heading
“Where have all our problems gone?”),
Americans seem to be substituting the
noun issue as a euphemism for problem.
The word issue, whose meaning has,
until recently, been “a question which,
when resolved, will solve a problem,”
has now become the problem itself. M

GERTRUDE BLocK is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judlicial Opinion Writing
(American Bar Association). Her most recent
book is Legal Writing Advice: Questions and
Answers (W. S. Hein & Co., 2004).
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NEW MEMBERS WELCOMED

FIRST DISTRICT

Robert W. Abel

Richard Henry Abraham

Meredith Anne Aherne

Anupama Ahluwalia

Flora Ahn

Sue-yun Ahn

Minerva L. Alonso

Tanvi K. Amin

Hwaja An

Andrew A. Anissi

James Leo Athas

Lisa Riley Avalos

Bernard Kouami Azinon

Susan Baise
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Alexander Bau
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Scott Lambert Beal
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Jaclyn Ariel Belson
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Corina Emanuela Birta
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Alexander William
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Mary Irene Bresnan
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Yoon Kyung Chang
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Eun Young Choi

Howard Chanho Chun

Shin Hyung Chung
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Steven Gary Diamond

Rongguo Dong
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Na Du
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Jamie Blake Eichinger
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Michael Aaron Elson
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Natalie Susanne Feher
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Janelle Filson

Howard A. Fischer
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Thomas Lawrence Flick
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Jonathan Adam Forman
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Harley Alexander
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Alexander Fursenko
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Aymeric Jean Gibon
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Jung Jin Lee
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Linda Gaye Robinson

Kristi Michele Robles

Jennifer Lynn Rohmann

Cristina Romero

Byron Bruce Rooney

Elizabeth Jane Roper

Christopher Gordon Ross

Megan Brooke Rosselle
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Tomer Schwartz
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Kim Vu
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David S. Wenger
Christine Marie Wilson
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Karen K. Won

Shu-ling Wong
Katherine Hill Worden
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Alfred Yuanhong Xue
Daisuke Yamamoto
Joon Ro Yoon
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Saami Zain

Ellen Marie Zajac
Anne Elizabeth Zerbe
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Megan Kathleen Zwiebel
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Pamela Rachel Beitelman

Seanna R. Brown

Stephen J. Chamberlain

Michael H. Chung

Cheryl Courtney

Peter Christopher
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Rachel Donohue
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SIXTH DISTRICT
Lisa Ann Bailey
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Danielle Elizabeth
Dimitrov

Gary Michael Ertel

Michael P. Felicetta

Gwendolyn Rose Higley

Melissa Julie Horvatits

Julieann Mathis

Rachel Elizabeth
Paranjape

Jennifer George Perentesis

Justin Gregory Prociv

Leonardo Decina Sette-
Camara

Aminie Lyn Woolworth

Jingjing Ye
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Franklinville, NY

Andrew Valentine
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David Stuart Bluth

Linda Ann Burns
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Hee Chung Choi
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Joohyung Suh
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Stephen Michael Wolpert

Haiou Xu

TWELFTH DISTRICT

Elana Benkovitz

Brittney Buffo

Grace Hyeju Cho

Cadine Luciene Ferguson

Sharon Monique Ferguson

Akane Claire Fujiwara

Darius Xavier Johnson

Meridith Lindsey Kelsch

Sun Tk Kim

Gina T. Kowalczyk

Jennifer Margaret Newton
Lafferty

Sohaye Lee

Thailary Lim

Lesa K. Moore

Rachel Nataneli

Jonathan Bernard Ortiz

Asha Hasina Smith

OUT OF STATE

Laurie Achtouk

Daniel Delanyo Alifo

Somaira Khawar Altaf

Charles Alvarez

Danielle Andreasi

John Matthew Anthony

Sumita Arora

Daniel Assefa

James Michael Atcheson

Muneeza Aumir

Uttara Vinod Babbar

Adejoke Anne Babington-
Ashaye

Prisca Bae

James Michael Bandoblu
Marshall White Barksdale

William R. O’Connor
Hopewell Junction, NY

Mary Teasdale Scarola
Lubbock, TX
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Megan Elizabeth Baroni

Patricia Basset

Valena Elizabeth Beety

Angela Bell

Julien Bellett

John Mathew Benjamin

Jeffrey Peter Bergman

Mark Niles Berman

Jonathan Michael
Bernstein

Oksana Bilobran

George Aaron Black

Gregory Alan Bordon

Casey Jerald Brandt

Piper Laramie Bringhurst

Samuel Jacob Brooke

Honglei Bu

Daniel Radoslav
Budovalcev-Nicholas

Anna Maria Buontempo

Lizabeth Burberry

Amanda Califano

Lucy Joanna Callan

Ryan Canavan

Diane L. Cardoso

Joseph Carlisle

Jennifer Carrel

Samantha Chan

Charles K. Chang

Pierre Emile Chiasson

Eun Young Cho

Insun Choi

Seon Ae Choi

Sameer Chopra

Michael Chu

Jason Cohen

Eileen Mathews Connor

Trisha Connors

Luis Alberto Cordero

Louise Corrigan

Stephen John D’Ardis

Darin Matthew Dalmat

Kamyar Dariush
Daneshvar

Nithya B. Das

Carmen Elyse Daugherty

Tom Davies

Sacha-Ellis De Lange

Michael James Dee

Gregg Jarett Delman

Sharon Regina Delshad

Fang Deng

Richard A. Dodd

Adam Richard Dolan

Thomas Walter Dorsch

Steven ]. Driscoll

Kelly-Ann Dubos

Jessica Lyn Duffy

Gabriele Dunker

Megan Allessio Duquette

Kenji Ebihara

Robert Allen Eckels

Felicia O. Ekejiuba

Jessica Lee Elliott

Willie Chester Ellis

Carl Frederick Emigholz

Robert Aaron Epstein

Deborah Steinberg
Erickson

Shane Farthing

Kevin Fee

Michael Todd Feola

‘Yvonne Fiadjoe

Bailey Anderson Figler

Campbell Walter Filmer

Amanda Jane Fiverson

Laura Anne Fleischmann

Vincenzo Fragola

Gregory Freeman

Jacob Friedman

Takeshi Fukakusa

Erik Christian Furu

Kenneth A. Gallo

Alejandro Ignacio Garcia
Gonzalez

Catherine Rachel Gellis

Louis J. Gioia

Cesar Carlos Gonzalez

Netali Ester Gottlieb

Richard Walter Grasso

Le’ontra Breeden
Greenspan

Valerie A. Gross

Gustavo Eduardo Guerra

Christopher Darwin
Gunson

David Haghighi

Daniel Hanahoe

Jennifer Anna Handley

Jonathan Moor Hanna

Mark Hanna

Kristen Ann Hartofilis

Damase Christopher
Hebert

James Edward Hennessey

Claudia Vanessa
Henriquez

Elena Herasme

Dana Hirsh

Lawrence Allen Hobel

Jeffrey Dwayne Hopkins

Robert Timothy Horst

Aimee Leonora Houghton

Michelle Houston

Shining J. Hsu

Jiang Huang

Zhigang Huang

Mazna Hussain

Andrew Sang Hwang

Michele Hyndman

Lauren Marie Ippolito

Randy L. Toomer Jacobs

Gordon R. Jimison

Alan Gustave Johnson

Thomas Michael Johnson

Joshua John Joyce

Unisa Kamara

David Peddy Kashani

William James Katt

Amol Hemant Kavathekar

Grahame Jonathan Kean

Julie Lee Kim

Sanggoel Kim

Sun Woo Kim

Sun Young Kim
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Woon Yong Kim

Adam H. Kleeberg

David Kong

Daniel Stewart Korobkin

William Toivo Koski

Zachary Alexander Kozak

Paul Dennis Krause

David Kuo

Jonas L. Lasala

John William Leardi

Cheolki Lee

Mei-Kuan Lee

Peter Y. Lee

Yen-Hui Lee

Eva Rahel Leuthold

Jennifer Anderson Lewis

Shoshanna Lewis

Melissa Shoshana
Lewkowicz

Yan Li

Yinjie Li

Zhenghui Li

Jesse Lieberman

Chiou-wen Lin

Marc Allen Lindsey

Amy H. Ling

Pei-lin Liu

Paul-John Loewenthal

Naomi Dora Loewith

Jingjing Lu

Joseph B. Lubach

Michael Robert Luke

Anh Tu Luu

Harumi Maeda

Michael P. Maguire

Kana Manabe

Edward Middleton
Manigault

Henry Lee Mann

Dustin Peter Mansoor

Abir Mansour

Nathalie Maria Marquart

Francisco T. Marti

Loana Martin

Joseph W. Martini

Derrel Marsella Mason

Sheri S. Mason

Liam McGarry

Carol Anne McKeever

Crystal McMahan

Cormac Francis McMahon

Lena Marie McMahon

Daniel Meagher

Avraham Dov Menachem
Meer

Isabelle Elisa Melody

Jeremy Mereness

Jerry Lynn Metcalf

Chi Mety

Tali Michael

Richard Cecil Miller

Jennifer Milligan

Takeshi Miyamoto

John Charles Molluzzo

John Richard Morris

Agathe Andrea Moyer

Rajat Mukherjee

Rena Nagayama

Chu Yun Juliana Nam
Natasa Nanasi

Erica Coco Ndima
Aurore Aurelie Nicaud
James Peter Notter
Brianne Kathleen O’Brien
Raymond C. Ohankwe
Olufisayo Oketunji
Masakazu Osawa
Daniel Johannes Otte
Melania F. Page

Blake Adam Palmer
Julian Pardo De Zela
Esther Jung Yun Park
Keunho Park

Nicholas Richard Parrillo
Vijay K. Patel

Timothy Robert Paulus
Christina Pederson
Ariel Samuel Peikes
Patrick M. Pekin

Chloe Pereira

Ann Ruth Peters

Farah Petiwalla

Kerry Marie Pollak
Andrew Edwin Porter
Paul C. Porter

Sarah Porter
Christopher ]. Preate
William Robert Pruitt
Kevin Scott Prussia
Wenwen Qian

Rohit Raghavan

Jade Regavim

Nolan Reichl

William Thomas Reid
Andrew James Reiners
Ricardo A. Reveco

Ik Hyeon Rhee
Christina Rivera

Jason K. Roberts
Heather A. Robertson
Cori Ann Robinson
Zully Alexandra Rosado
Jason Adam Rubin
Marissa Becker Ruggiero
Joseph J. Russo
Makoto Saito

Zaheer Abdus Samee
Gavin C. Sammarco
Douglas L. Sanders
Martin Lars Sandgren
Steven Sandhoff
Kathleen Anne Santoro
Sava Chankov Savov
Peter Davis Sax

Jonas Michael Seider
Mun Sik Seo

Yunsoo Seo

Adam Matthew Share
Kerry Ann Sheehan
Hongxin Shi

Kentaro Shibata
Mariko Shiratori
Matthew Samuel Shows
Molly Rebecca Silfen
John D. Smelcer

Timothy Richard Smith

Robert Soccio

Dimitar Jiukov Stefanov

William Charles Steinberg

Bryan Matthew Stephany

Vasileios Stergiou

Jet Stigter

Robert A. Storino

Deirdre Graves Stradone

Dana Walter Stringer

Oscar Luis Suarez

Soon-mee Suh

Marvelle Elizabeth
Sullivan

Hiroshi Tago

Stephanie A. Tibbits

Mikiko Toeda-imai

Patricia Alves De Toledo

Marianna Toma

Catherine Toppin

Neil Anthony Tortora

Daniel John Trickel

Hiroshi Uchida

Jeffrey Alan Unger

Joel Velazquez

Martha P. Vergara

Scott Daniel Vesel

Shannon Leigh Vivian

Heather H. Volik

Alexander Walter

Leonard Wan

Heqing Wang

Jianxue Wang

Yi Wang

Anna C. Weisbrodt

Gabriel Benjamin Weiss

Jonathan Andrew
Wetmore

Samuel Thomas Williams

Michael Joel Witmer

Todd Darrin Wolfe

Heejin Woo

Ka Wai Woo

Rachel Wright Wood

Wei Wu

Wei Xiao

Zheng Xie

Guo-jun Xu

Yang Xu

Adlet Yerkinbayev

David Yi

Fatih Yigit

Natalie Yoshida

David Andrew Young

Lena Yutsis

Olga Zalomiy

Anthony Joseph Zarillo

Jianming Zeng

Chen Zhang

Ya Zhang

Rungao Zheng

Yang Zhou

Yihui Zhu

Yuan Zhu

Benny Zviti
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MEMBERSHIP TOTALS

NEw REGULAR MEMBERS
1/1/07 - 8/17/07 6,134

NEw LAW STUDENT MEMBERS
1/1/07 - 8/17/07 375

ToTAL REGULAR MEMBERS
AS OF 8/17/07 66,757

ToTtAL LAW STUDENT MEMBERS
AS OF 8/17/07 1,874

ToOTAL MEMBERSHIP AS OF
8/17/07 68,631
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HEADQUARTERS STAFF EMAIL ADDRESSES

THE NEW YORK
BAR FOUNDATION

EXECUTIVE

Patricia K. Bucklin
Executive Director
pbucklin@nysba.org

John A. Williamson, Jr.
Associate Executive Director
jwilliamson@nysba.org

ADMINISTRATIVE SERVICES, MEETINGS
AND MEDIA RELATIONS

ADMINISTRATIVE SERVICES
Sebrina Barrett, Director
sbarrett@nysba.org

The New York Bar Foundation
Rosanne M. Van Heertum
Director of Development
rvanh@tnybf.org
Law, Youth and Citizenship Program
Eileen Gerrish, Director
egerrish@nysba.org
Rebecca Varno, Program Manager
rvarno@nysba.org

MEDIA SERVICES AND PUBLIC AFFAIRS

Andrew Rush, Director
arush@nysba.org

Jon Sullivan, Manager of Media Services
jsullivan@nysba.org

Patricia Sears Doherty, Editor, State Bar News
psearsdoherty@nysba.org

BAR SERVICES

Frank J. Ciervo, Director
fciervo@nysba.org

MEETINGS

Kathleen M. Heider, Director
kheider@nysba.org

CONTINUING LEGAL EDUCATION
Terry J. Brooks, Senior Director
tbrooks@nysba.org
Debra York, Registrar
dyork@nysba.org

CLE PROGRAMS

Jean E. Nelson II, Associate Director
jnelson@nysba.org

Kimberly Hojohn, CLE Program Coordinator
khojohn@nysba.org

Katherine Suchocki, Staff Attorney
ksuchocki@nysba.org

Cheryl L. Wallingford, Program Manager
cwallingford@nysba.org

CLE PUBLICATIONS

Daniel J. McMahon, Director
dmcmahon@nysba.org

Patricia B. Stockli, Research Attorney
pstockli@nysba.org

Mark Wilson, Publication Manager
mwilson@nysba.org

LAW PRACTICE MANAGEMENT
Pamela McDevitt, Director
pmcdevitt@nysba.org

FINANCE AND HUMAN RESOURCES
Paula M. Doyle, Senior Director
pdoyle@nysba.org

FINANCE

Kristin M. O’Brien, Director
kobrien@nysba.org

Cynthia Gaynor, Controller
cgaynor@nysba.org

LEGAL AND GOVERNMENTAL AFFAIRS
Kathleen R. Mulligan-Baxter, Senior Director
kbaxter@nysba.org

COUNSEL’S OFFICE

(GOVERNMENTAL RELATIONS
Ronald F. Kennedy, Director
rkennedy@nysba.org

LAWYER ASSISTANCE PROGRAM
Patricia F. Spataro, Director
pspataro@nysba.org

LAWYER REFERRAL AND

INFORMATION SERVICE

Eva Valentin-Espinal, Coordinator
evalentin@nysba.org

PRrO BONO AFFAIRS

MARKETING AND

INFORMATION SERVICES

Richard J. Martin, Senior Director
rmartin@nysba.org

DESKTOP PUBLISHING

MARKETING

MIS

John M. Nicoletta, Director
jnicoletta@nysba.org

Jeffrey Ordon, Network Support Specialist
jordon@nysba.org

Sonja Tompkins, Records Supervisor
stompkins@nysba.org

Gregory A. Vincent, Database Administrator
gvincent@nysba.org

Paul Wos, Data Systems and
Telecommunications Manager
pwos@nysba.org

WEB SITE
Barbara Beauchamp, Editor
bbeauchamp@nysba.org

MEMBERSHIP SERVICES

Patricia K. Wood, Senior Director
pwood@nysba.org

Megan O’Toole, Membership Services Manager
motoole@nysba.org

CHIEF SECTION LIAISON

Lisa J. Bataille
Ibataille@nysba.org

PRINT AND FACILITIES OPERATIONS
Roger E. Buchanan, Senior Director
rbuchanan@nysba.org

BUILDING MAINTENANCE
GRAPHICS

PRINT SHOP
Matthew Burkhard, Production Manager
mburkhard@nysba.org

2007-2008 OFFICERS
John R. Horan, President
825 Third Avenue, New York, NY 10022

M. Catherine Richardson
Vice President and Chair of The Fellows
One Lincoln Center, Syracuse, NY 13202

Patricia K. Bucklin, Secretary
One Elk Street, Albany, NY 12207

Lorraine Power Tharp, Treasurer
One Commerce Plaza, Albany, NY 12260

DIRECTORS
James B. Ayers, Albany
Jonathan G. Blattmachr, New York
Cristine Cioffi, Niskayuna
Charles E. Dorkey, I1I, New York
Emily E. Franchina, Garden City
John H. Gross, Hauppauge
Robert L. Haig, New York
Paul Michael Hassett, Buffalo
Frank M. Headley, Jr., Scarsdale
Barry M. Kamins, Brooklyn
John J. Kenney, New York
Henry L. King, New York
Steven C. Krane, New York
Glenn Lau-Kee, New York
Bernice K. Leber, New York
A. Thomas Levin, Garden City
Kay Crawford Murray, New York
Carla M. Palumbo, Rochester
Sharon M. Porcellio, Buffalo
Richard Raysman, New York
Thomas O. Rice, Garden City
Sanford J. Schlesinger, New York
Justin L. Vigdor, Rochester
Lucia B. Whisenand, Syracuse

EX OFFICIO

Susan B. Lindenauer, New York
Vice Chair of The Fellows

62 | October 2007 | NYSBA Journal

JOURNAL BOARD

MEMBERS EMERITI

As a tribute to their outstanding service to
our Journal, we list here the names of each
living editor emeritus of our Journal’s Board.

HOWARD ANGIONE
Immediate Past Editor-in-Chief
ROSE MARY BAILLY
RICHARD J. BARTLETT
COLEMAN BURKE
JonN C. CLARK, III
ANGELO T. COMETA
ROGER C. CRAMTON
Louis P. DILORENZO
MARYANN SACCOMANDO FREEDMAN
EMLYN 1. GRIFFITH
H. GLEN HALL
PAuL S. HOFFMAN
CHARLES F. KRAUSE
PHiLiP H. MAGNER, JR.
WALLACE ]. MCDONALD
J. EDWARD MEYER, IIT
KENNETH P. NoLAN
ALBERT M. ROSENBLATT
SANFORD J. SCHLESINGER
ROBERT J. SMITH
LAWRENCE E. WALSH
RicHARD N. WINFIELD




2007-2008 OFFICERS

KATHRYN GRANT MADIGAN
President
Binghamton

BERNICE K. LEBER
President-Elect
New York

JAMES B. AYERS
Treasurer
Albany

MicHAEL E. GETNICK
Secretary
Utica

MARK H. ALcOTT
Immediate Past President
New York

VICE-PRESIDENTS

FIRST DISTRICT
Claire P. Gutekunst, New York
Susan B. Lindenauer, New York

SECOND DISTRICT
Barry Kamins, Brooklyn

THIRD DISTRICT
Hon. Rachel Kretser, Albany

FOURTH DISTRICT
Nicholas E. Tishler, Niskayuna

FiFTH DISTRICT
David M. Hayes, Syracuse

SixTH DISTRICT
David A. Tyler, Ithaca

SEVENTH DISTRICT
David M. Schraver, Rochester

EIGHTH DISTRICT
Sharon Stern Gerstman, Buffalo

NINTH DISTRICT
John S. Marwell, Mount Kisco

TENTH DISTRICT
John H. Gross, Hauppauge

ELEVENTH DISTRICT
Seymour W. James, Jr., Kew Gardens

TWELFTH DISTRICT
Steven E. Millon, Bronx

MEMBERS-AT-LARGE OF THE
EXECUTIVE COMMITTEE
Vincent E. Doyle, I1I
David L. Edmunds, Jr.
Hermes Fernandez
Michael Miller
David P. Miranda
Peter J.W. Sherwin
Lauren J. Wachtler
Stephen P. Younger

i
111l

NYSBA

MEMBERS OF THE HOUSE OF DELEGATES

FIrsT DISTRICT

+*

Aaron, Stewart D.
Abernethy, Samuel F.
Alcott, Mark H.

Alden, Steven M.
Anello, Robert J.

Badner, Lisa Ray
Badway, Ernest Edward
Barson, Alan D.

Bartlett, Linda G.
Bienstock, Peter
Blanchard, Kimberly S.
Borsody, Robert P.
Boyers, Hon. Seymour
Brett, Barry J.

Brown Spitzmueller, Janiece
Brown, Geraldine Reed
Brown, Peter

Burns, Howard W.,, Jr.
Campos-Galvan, Manuel
Caraballo, Dolly
Chambers, Hon. Cheryl E.
Cheng, Pui Chi

Chin, Sylvia Fung
Christian, Catherine A.
Cohen, Carrie H.
Collazo, Ernest J.
Cometa, Angelo T.
Crespo, Louis

Davis, Tracee E.
Donoghue, Gail

Draper, Thomas G, Jr.
Drayton, Joseph Michael
Eppler, Klaus

Finerty, Hon. Margaret J.
Fink, Rosalind S.

Forger, Alexander D.
Frank, Paul M.

Fries, Richard S.
Gesinsky, Loren M.
Gillespie, S. Hazard
Gredd, Helen A.

Gross, Marjorie E.
Gutekunst, Claire P.
Haig, Robert L.

Hariton, David P.
Harris, Joel B.

Hoffman, Stephen D.
King, Henry L.

Kobak, James B., Jr.
Kougasian, Peter M.
Krane, Steven C.

Kuntz, Dr. William F,, IT
Larson, Wallace L., Jr.
Leber, Bernice K.

Leo, Robert J.
Lieberman, Ellen
Lindenauer, Susan B.
MacCrate, Robert
Martin, Edwina Frances
Mazzarelli, Hon. Angela M.
McEnroe, Diane Crosson
Miller, Michael

Millett, Eileen D.
Minkowitz, Martin
Moreland, Thomas H.
Morril, Mark C.
Nathanson, Eugene
O’Neill, Paul J., Jr.
Patterson, Hon. Robert P, Jr.
Paul, Gerald G.

Reed, Thomas A.

Rifkin, Richard
Robertson, Edwin David
Rosenthal, Lesley Friedman
Rosner, Seth

Rothstein, Alan

Russell, William T., Jr.
Seymour, Whitney North, Jr.
Sherman, Carol R.
Sherwin, Peter J.W.
Sigmond, Carol Ann
Silkenat, James R.

Smith, Hon. George Bundy
Sonberg, Hon. Michael R.
Steinberg, Lewis R.
Stenson, Lisa M.

Tesser, Lewis

Wachtler, Lauren J.
Williams, Bryan R.
Younger, Stephen P.
Zulack, John F.

SECOND DISTRICT

Adler, Roger B.
Branda, RoseAnn C.
Cohn, Steven D.
Golinski, Paul A.
Kamins, Barry

Longo, Mark A.
Romero, Manuel A.
Slavin, Barton L.
Sunshine, Hon. Jeffrey S.
Sunshine, Hon. Nancy T.
Szochet, Diana J.

THIRD DISTRICT

4%

*

*

Ayers, James B.

Breen, Michael L.
Casserly, Timothy E.
Cloonan, William N.
Copps, Anne Reynolds
Davidoff, Michael
Dolin, Thomas E.
Doyle, Hon. Cathryn M.
Farley, Susan E.
Fernandez, Hermes
Gold, Majer H.
Greenberg, Henry M.
Greenthal, John L.
Higgins, John Eric
Higgins, Patrick J.
Kelly, Matthew J.
Kretser, Hon. Rachel
Lally, Sean P.

Lynch, Margaret Comard
Meislahn, Harry P.
Miranda, David P.
Moy, Lillian M.

Netter, Miriam M.
Perino, Justina Cintron
Potter, James T.
Powers, John K.
Salkin, Prof. Patricia E.
Sandner, James R.
Schofield, Robert T., IV
Tharp, Lorraine Power
Thornton, Timothy B.
Williams, David S.
Yanas, John J.

FOURTH DISTRICT

Breedlove, Brian H.
Burke, J. David

Caffry, John W.

Coffey, Peter V.
Cullum, James E.
Ferradino, Stephanie W.
Haelen, Joanne B.
Rider, Mark M.
Rodriguez, Patricia L.R.
Sterrett, Grace

Tishler, Nicholas E.

FiFTH DISTRICT

Gall, Erin P.

Getnick, Michael E.
Greeley, Kristin B.

Hayes, David M.

Larose, Stuart J.
Longstreet, Ami S.
Marris, Karin Huntley
McClusky, James P.
Mitchell, Richard C.
Pellow, David M.
Peterson, Margaret Murphy
Priore, Nicholas S.
Richardson, M. Catherine
Stanislaus-Fung, Karen

SixTH DISTRICT

Cummings, Patricia A.
Denton, Christopher
Egan, Shirley K.

Gorgos, Mark S.
Madigan, Kathryn Grant
May, Michael R.
Sheehan, Dennis P.
Smyk, Stephen D.

Tyler, David A.

SEVENTH DISTRICT

o

*

Barney, Brian J.
Brown, T. Andrew
Buholtz, Eileen E.
Buzard, A. Vincent
Castellano, June M.
Doyle, Hon. John D.
Lawrence, C. Bruce
Lightsey, Mary W.
Moore, James C.
Palermo, Anthony R.
Reynolds, J. Thomas
Schraver, David M.
Schultz, Jill K.
Smith, Thomas G.
Vigdor, Justin L.
Witmer, G. Robert, Jr.

EIGHTH DISTRICT

Brady, Thomas C.
Doyle, Vincent E., IIT

Edmunds, David L., Jr.
Embser, James T.
Evans, Lydia V.

Fisher, Cheryl Smith

Freedman, Maryann Saccomando

Gerstman, Sharon Stern
Hassett, Paul Michael
Lamantia, Stephen R.
Manias, Giles P.
McCarthy, Jeremiah J.
McCarthy, Joseph V.
Meyer, Harry G.
O’Donnell, Thomas M.
Porcellio, Sharon M.
Sconiers, Hon. Rose H.
Subjack, James P.
Young, Oliver C.

NINTH DISTRICT

*

t

—+
%

Burke, Patrick T.
Byrne, Robert Lantry
Campanaro, Patricia L.
Casey, Bridget M.
Dohn, Robert P.

Enea, Anthony J.
Fontana, Lucille A.

Gordon Oliver, Arlene Anoinettette

Gouz, Ronnie P.
Kranis, Michael D.
Lagonia, Salvatore A.
Markhoff, Michael S.
Marwell, John S.
Miller, Henry G.
Murray, Conal E.
Ostertag, Robert L.
Sciortino, Sandra B.
Selinger, John
Standard, Kenneth G.
Thornhill, Herbert L., Jr.
Townley, Rosemary A.
Van Scoyoc, Carol L.
Wallach, Sherry Levin
Welby, Thomas H.
Wilson, Leroy, Jr.

TENTH DISTRICT

*

*

t

Bracken, John P.
Buonora, John L.
Cartright, Valerie M.
Castillo, Nelson A.
Chase, Dennis R.
Clarke, Lance D.
Elder-Howell, Andrea M.
Fishberg, Gerard
Franchina, Emily F.
Gann, Marc

Giorgio, Frank, Jr.
Gross, John H.

Levin, A. Thomas
Levy, Peter H.

Luskin, Andrew J.
Makofsky, Ellen G.
Margolin, Linda U.
Mihalick, Andrew J.
Pruzansky, Joshua M.
Purcell, A. Craig

Rice, Thomas O.
Robinson, Derrick J.
Smolowitz, Barry M.
Steinberg, Harriette M.
Stempel, Vincent E, Jr.
Thompson, Charlene R.
Walsh, Owen B.
Winkler, James R.

ELEVENTH DISTRICT

Cohen, David Louis
Dietz, John R.
Goldblum, A. Paul
Haskel, Jules J.

James, Seymour W., Jr.
Leinheardt, Wallace L.
Lomuscio, Catherine
Lonuzzi, John A.
Nashak, George J., Jr.
Terranova, Arthur N.
Wimpfheimer, Steven

TWELFTH DISTRICT

Chavez, Daniel M.
Friedberg, Alan B.
Millon, Steven E.
Pfeifer, Maxwell S.
Schwartz, Roy J.
Stansel, Lynn
Summer, Robert S.
Weinberger, Richard

OUT-OF-STATE

*

%

Cahn, Jeffrey Barton
Fales, Haliburton, II
Tilton, Samuel O.
Walsh, Lawrence E.

1 Delegate to American Bar Association House of Delegates
* Past President
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THE LEGAL WRITER

C:iting is power. Lawyers cite
not merely to help their read-
ers find the law. They cite to
attribute and support. Good citing is
the mark of a good lawyer. Good cit-
ing makes legal writing concise and
honest. Good citing informs and per-
suades. Good citing impresses. Citing
well isn’t just a matter of following
rules. It's also a matter of knowing
your audience and following the right
rules.

New Yorkers are rich with uniform
systems of citation. But this wealth
makes New York citing systemically
un-uniform.

New York lawyers have several
citing options.! The leader is The Blue-
book: A Uniform System of Citation.2
Established in 1926, The Bluebook is
in its eighteenth (2005) edition. Less
used, but gaining in popularity in
the law schools, is a Bluebook com-
petitor, the ALWD Citation Manual:
A Professional System of Citation.3
ALWD first appeared in 2000. It’s
already in its third (2006) edition.

This month — October 2007 — New
Yorkers will have a new-and-improved
option: The 2007 New York Law
Reports Style Manual, Official Edition,
commonly called the Tanbook,?* ini-
tially published in 1956 and current-
ly published by Thomson West. The
2007 Tanbook will be available for free
online this month in PDF and HTML.
Go to “http://www.nycourts.gov/
reporter” and click the “Style Manual”
link on the left.

The 2007 Tanbook is the best option
for New York practitioners. It’s also
the only option for New York practi-
tioners.
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GERALD LEBOVITS is a judge of the New York City Civil Court, Housing Part, in Manhattan and an
adjunct professor at St. John's University School of Law. His e-mail address is GLebovits@aol.com.

Tanbook, Bluebook, and ALWD
Citations: A 2007 Update

The Official Style Manual

The Tanbook offers rules and sugges-
tions on citing cases, statutes, rules,
regulations, and secondary authority
like law journals and treatises. It guides
readers on style, usage, quoting, capi-
talizing, punctuating, and word choice.
In the 2007 version, the rules and sug-
gestions go on for 205 pages.

Tanbook citing is immediately rec-
ognizable because citations are sur-
rounded by parentheses, supporting
information is added in brackets, and
periods — like those after the “v” in
“versus” — are omitted in key places.
Here are three examples from the 2007
Tanbook: Case law: (Matter of Ganley v
Giuliani, 253 AD2d 579, 580 [1st Dept
1998], revd 94 NY2d 207 [1999].) Statute:
(Penal Law § 125.20 [4].) Secondary
authority: (The Bluebook: A Uniform
System of Citation [Colum L Rev Assn
et al. eds, 18th ed 2005].).

The Tanbook is prepared by the
New York State Law Reporting Bureau
(LRB),> an arm of the New York Court
of Appeals. The LRB’s prime responsi-
bility is to collate, select, and edit judi-
cial opinions for publication online®
and in New York’s Official Reports:
the Miscellaneous (Misc.), Appellate
Division (A.D.), and New York (N.Y.)
(Court of Appeals) reports. Opinions
printed in the Official Reports conform
to Tanbook citing. Readers can always
find examples of perfect Tanbook cit-
ing by looking at a recent volume of
the Official Reports, or even by going
online and skimming a few cases.

The citation schemes for New York
opinions published unofficially are
Bluebook-based but Bluebook inaccu-
rate. Thomson West’s N.Y.5.2d and

N.E.2d use The Bluebook, but spac-
ing and other significant details differ
from The Bluebook’s. The New York
Law Journal uses whatever system the
author uses; it re-prints the opinion
as submitted. The Law Journal will
simply make some minor changes like
adding periods after a “v” for “versus”
in a case citation if the Tanbook-com-
pliant author omits the period.

New York judges who want to
publish their opinions in the Official
Reports must cite Tanbook-style. New
York lawyers, at their best when they
make it easy for judges to rule for their
clients, should cite Tanbook-style. As
the 2007 Tanbook modestly explains,
“Although not binding on them, many
lawyers find the Manual useful in
preparing papers for submission to
New York courts.”” Beyond using
the Tanbook to help judges, lawyers
should use the Tanbook because it’s
always accurate. The LRB knows New
York legal research — New York cases,
statutes, and secondary authority —
better than anyone.

The Tanbook shines by itself and by
comparison. The Bluebook is always
wrong on New York sources. New York
practitioners who rely on The Bluebook
do so at their peril. And ALWD makes
no pretense about whether it applies to
New Yorkers. ALWD itself tells its New
York readers to cite Tanbook-style.8

The Bluebook

The Bluebook is right for national and

international sources. It’s right for law-

review and law-journal editors and

readers. It's right for federal judges

and practitioners. It's wrong for law-
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