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You're a New York State
Bar Association member.

You recognize the relevance of
NYSBA membership.

For that we say, thank you.

The NYSBA leadership and staff extend thanks to you and our more than
72,000 members — from every state in our nation and 109 countries — for

your membership support in 2007.

Your commitment as members has made NYSBA the largest voluntary
state bar association in the country. You keep us vibrant and help make us

a strong, effective voice for the profession.

Mark H. Alcott - Patricia K. Bucklin

President I I I I I Executive Director
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Attorney Escrow Accounts,
Second Edition

The Second Edition offers comprehensive coverage
of the most common situations involving client funds
and clearly discusses the legal and ethical issues
encountered.

PN: 40266 / Member $45 / List $55 / 266 pages

Collections and the Enforcement of
Money Judgments, 2006 Revision

This classic text provides detailed guidance in the field of
debt collections and enforcement of money judgments.
Completely updated with the cumulative supplement.
PN: 4030 / Member $105 / List $140 / 804 pages

Construction Site Personal Injury
Litigation — New York Labor Law

§§ 200, 240(1), 241(6)

Perhaps no single scheme of statutory causes of action
has initiated more debate. This text provides a road
map through this at-times confusing area of law.
Includes a summary of key case developments.

PN: 4047 / Member $80 / List $110 / 440 pages

Depositions — Practice and Procedure
in Federal and New York State Courts

This detailed text covers all aspects of depositions.
Topics include pre-trial discovery schedules, appropriate
and inappropriate behavior at depositions, and motions
for protective orders.

PN: 4074 / Member $50 / List $65 / 478 pages

Foundation Evidence, Questions and
Courtroom Protocols

This manual contains a collection of the forms and
protocols that provide the necessary predicate or
foundation questions for the introduction of common
forms of evidence and the examination of witnesses.
PN: 4107 / Member $48 / List $57 / 172 pages

Insurance Law Practice,

Second Edition

Completely updated, the Second Edition provides a
comprehensive approach to this complex area of the law.
Includes five new chapters on disability insurance, work-
ers’ compensation insurance, professional liability cover-
age, insurance regulation, and agent and broker liability.
PN: 41256 / Member $110 / List $140/ 1,382 pages

Expand your professional knowledge

Legal Manual for New York Physicians,
Second Edition

Co-published by NYSBA and the Medical Society of the
State of New York, this comprehensive text is a must-
have for physicians, attorneys representing physicians
and those involved in the medical profession. Presented
in an easy-to-use question-and-answer format.

PN: 41325 / Member $90 / List $105 / 1,002 pages

N.Y. Criminal Practice, Second Edition
Covers all aspects of the criminal case, from the initial
identification through the trial and appeals. Completely
updated with the 2006 Supplement.

PN: 4146 / Member $120 / List $140/ 1,234 pages

N.Y. Municipal Formbook,
Third Edition Foims

: : ontCD)
A rich resource for attorneys dealing =
with local government as it affects employees,
citizens and businesses. Over 1,100 forms covering all
aspects of municipal law.
PN: 41606C / Member $150 / List $185 / 3,318 pages

The Practice of Criminal Law under

the CPLR and Related Civil Procedure
Statutes, Fourth Edition

Presents in an orderly, logical way the rules and
provisions of law concerning jurisdiction, evidence,
motion practice, contempt proceedings and Article 78
and habeas corpus applications.

PN: 40696 / Member $43 / List $50 / 194 pages

Practitioner’s Handbook for Appeals to
the Appellate Divisions of the State of
New York, Second Edition

Covers the aspects of handling appeals to

the New York State Appellate Division, addresses
recent statutory changes and rule revisions, and
includes commonly needed forms. A must for
practitioners filing civil or criminal appeals.

PN: 4014 / Member $48 / List $57 / 172 pages

Free shipping and handling within the conti-
nental U.S. The cost for shipping and handling
outside the continental U.S. will be added to
your order. Prices do not include applicable
sales tax.

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB0058

Estate Planning and Will Drafting in
New York, 2006 Revision

Provides a practical overview of the complex rules
and considerations involved in the various aspects
of estate planning in New York State. Includes
numerous sample wills and checklists.

PN: 4095 / Member $125 / List $160 / 822 pages

New York Lawyer’s Deskbook,

Second Edition, 2006-2007

WINNER OF THE ABA'S CONSTABAR AWARD
The Second Edition consists of 25 chapters, each
covering a different area of practice. Each chapter
gives the nuts and bolts of practice in that particular
area of law.

PN: 4150 / Member $250 / List $325 / 2,068 pages

New York Lawyer’s Formbook,
Second Edition, 2006-2007

The Formbook is a companion volume to the N.Y.
Lawyer's Deskbook and includes 21 sections, each
covering a different area of practice.

PN: 4155 / Member $250 / List $325 / 3,202 pages

NYS Physician’s HIPAA Privacy Manual

Designed to be a hands-on tool for health care pro-
viders and their legal counsel, this new publication
provides guidance for a physician’s office to respond
to routine, everyday inquiries about protected
health information.

PN: 4167 / Member $75 / List $95 / 288 pages

Practitioner’s Handbook for Appeals
to the Court of Appeals, Third Edition
This anticipated edition will update topics on
taking and perfecting criminal and civil appeals,
alternative procedures for selected appeals

and how to write and present the appeal.

Representing People with Disabilities,
2007 Revision

A comprehensive reference that covers the

myriad legal concerns of people with disabilities.
Representing People with Disabilities is the ideal
reference for those who want a “one-stop” source
that provides a thorough overview of the legal
framework affecting individuals with disabilities.
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PRESIDENT’'S MESSAGE

hen I took office, my prede-
cessors imparted two pieces
of wisdom:

e This will be the greatest experi-
ence of your professional life; and
o It will pass in the blink of an eye.
They were right on both accounts.
Forewarned with this advice, I
knew there was only one way to con-
duct my presidential term: Seize the
moment. In so doing, I have tried to
pursue the role I assumed at the outset
— voice of the profession; advocate for
the public. And I have emphasized the
themes I believe to be most compelling
and urgent — promote major reform;
strengthen and defend core values.

Reform

Much of my recent effort has focused
on reform. This is an opportune
moment to assume the mantle of the
reformer. We have a new Governor,
who has made “reform” his mantra.
We have a new term for our great, long-
time Chief Judge, who has achieved
important reforms and keeps adding
to her list.

So, change is in the air. But resis-
tance to change remains strong. It will
require vigorous effort to effectuate
our more far-reaching agenda. I have
been supplying the former, and I am

Closing Statement

Mark H. Alcott

optimistic that we will achieve the
latter.

Let me focus on three of the major
reforms which have engaged my recent
attention, reforms which are impor-
tant not only in themselves but also
because they illustrate the imperative
of continuity of policy, as presidents
come and go.

The first reform is not my initia-
tive. It is a long-standing policy of the
Association, but the chance to pursue it
arose on my watch, and I have seized
that opportunity. I refer, of course, to
merit selection of judges.

In the wake of the Lopez-Torres deci-
sion, we brought this policy to the fore
and pressed it, despite the doubters
and the “realists.” As a result, without
question, our Association has emerged
as the leading advocate and spokes-
person for merit selection. I have given
countless speeches, written numerous
articles, been interviewed repeatedly,
and participated in many debates on
this subject. Recently, for example,
I advocated our position at a very
well-attended forum conducted at the
Monroe County Bar Association, and
at a panel discussion at Cardozo Law
School (in which I was counter to
Judge Lopez-Torres herself). On March
13, accompanied by Pat Bucklin, Kate

Madigan, and our legislative experts,
I spent a full day at the Capitol, lob-
bying for our entire legislative agen-
da, including merit selection. We
met with legislators, legislative staff
and the Governor’s office. We have
developed a close relationship with
the Governor’s staff and have given
them significant technical assistance
and advice on reform issues.

It is true that the U.S. Supreme
Court has now granted certiorari in
Lopez-Torres, but that doesn’t hurt
our position. The major argument
that the self-styled pragmatists have
used against merit selection is that it
will take too long to enact a constitu-
tional amendment; accordingly, they
say, a watered-down solution must be
adopted immediately to deal with the
“emergency” arising from the injunc-
tion issued in Lopez-Torres. Those argu-
ments are now gone. A Supreme Court
decision is at least a year away, and
it is far from clear that the decision
will be definitive; there could well be
a remand. The difference between the
time needed to enact a constitutional
amendment and the time that will be

MARK H. ALCOTT can be reached at
president@nysbar.com.
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PRESIDENT’S MESSAGE

consumed by the Lopez-Torres case has
narrowed considerably.

We will file an amicus brief in the
Supreme Court, along with the New
York City Bar and the Fund for Modern
Courts, urging affirmance of the lower
court ruling striking down New York’s
judicial convention system. But the
decision in Lopez-Torres, whatever it is
and whenever it finally comes, will not
resolve the policy question facing New
York. The Supreme Court will tell us
what is constitutionally permissible;
it will not tell us what is equitable
or desirable. And so, our Association
will continue to advocate for merit
selection, buoyed by the knowledge
that we have the strong support of the
Governor, the outspoken support of
the newspaper editorialists and, most
important, the overwhelming support
of our members. I believe we will see
significant progress on merit selection
before the year ends.

The second reform is one that I initi-
ated at the outset of my term and that
came to fruition at my final House of
Delegates meeting as president: end-
ing age discrimination against lawyers
in the form of mandatory retirement
policies.

When I raised this issue, no one was
thinking about it, much less talking
about it. Now;, it has captured national
attention. I have been flooded with
media inquiries, and the initiative has
been reported everywhere — from the
New York Times, to the CBS Evening
News, to National Public Radio, to
the New York Law Journal. And coming
soon —a report in the AARP Bulletin! At
the invitation of the ABA, I lectured on
this subject at the National Conference
of Bar Presidents. I hear about it from
supportive lawyers wherever I go.

Age is the last bastion of discrimina-
tion. Gray lawyers and judges are the
last group against whom discrimina-
tion seems to be socially acceptable and
legally permissible. Mandatory retire-
ment has largely disappeared from —
and indeed has been prohibited by law
in — most sectors of the economy, but
it remains deeply rooted in law firms.
I appointed a Special Committee on

6 | May 2007 | NYSBA Journal

Age Discrimination in the Profession,
chaired by Mark Zauderer, to review
this practice. The committee submit-
ted a splendid, thoughtful report, call-
ing mandatory, age-based retirement
“an unacceptable practice” and recom-
mending that law firms terminate it.
The report was unanimously approved
by the House of Delegates. It has start-
ed a dialogue within the profession, in
which I plan to play a vocal role.

Likewise, state court judges are the
only public officials who face mandatory,
age-based retirement. All other officials,
including federal judges, legislators, the
president — even the person who carries
the codes to our nuclear weapons — can
remain on the job regardless of age. But
New York’s Court of Appeals judges
and most lower court state judges, out-
side of the state Supreme Court, must
step down at age 70. Supreme Court
justices, on the other hand, may remain
on the bench until age 76, if it is certified
that they are capable of doing so and
that there is a need for their continued
service. I appointed a task force, chaired
by Hon. Leo Milonas, to examine this
issue. Based on its report, the House of
Delegates voted to end this anomaly
and to permit all state court judges to
remain in office until age 76, subject to
the same certification requirement.

I expect that these two initiatives
will ultimately lead to major change.

The third reform is a new initiative
of mine that will come to fruition not
in my term, but in the term of my suc-
Cessor or my successor’s successor. It
could have a major impact on the way
we practice law.

I have appointed a Special Commit-
tee to re-examine the issue of lawyer
specialization. Currently, New York
lawyers can’t hold themselves out as
specialists. They can’t use the “S” word.
But, as we know, many lawyers do, in
fact, specialize. There is a strong
impulse to inform clients and potential
clients of this fact, and clients hunger
for this information.

So we resort to euphemisms, such
as: “My practice is limited to real estate
matters,” or “I concentrate on immi-
gration work.” Or, we invoke our affil-

iation with an outside group: “I am a
member of the International Academy
of Tax Lawyers,” or “I am certified by
the National Council of Probate
Practitioners.” But when we resort to
these circumlocutions, we risk generat-
ing as much confusion as enlighten-
ment. And when we refer to these
affiliations, we have to issue a lengthy
disclaimer that makes the affiliation
meaningless.

In any case, why should we deny
consumers vital information about our
qualifications? Why should we give
certifying authority to outside groups,
who are not credentialed by, or subject
to oversight from, the New York court
system or legal profession?

It has been more than 20 years
since our Association looked at the
issue of specialization. It is time to
look at it again. Last November, at
my urging, the House of Delegates
approved a major change to Rule 7.4
of the Proposed Rules of Professional
Conduct. The Proposed Rule allows
a lawyer to state that he or she is a
specialist if the lawyer is “certified as
a specialist by an organization that has
been approved or accredited by the
American Bar Association or the New
York State Bar Association.”

Of course, this new language must
be approved by the Presiding Justices.
But, even as they consider it, it’s time
for us to explore the issue in depth.
To do so, I have appointed a Special
Committee chaired by Anne Reynolds
Copps and Gerald Paul. This is the
start of a long process, and I look for-
ward to the outcome.

I can’t leave the issue of reform
without mentioning the state’s failure
to approve a judicial salary increase
or establish a mechanism for future
salary adjustments during the recent
budgetary process. That failure cast a
dark shadow on the horizon of reform.
Those who control New York’s purse
strings, who have the power to make
or break New York’s court system,
turned their backs on New York’s judi-
ciary. In so doing, they turned their

CONTINUED ON PAGE 47



From the NYSBA Bookstore

Updated

Estate Planning and Will
Drafting in New York

ESTATE PLANNING
AND

WILL DRAFTING
IN NEwW YORK

Forms available on CD

Book Prices

2006 ® 822 pp., loose-leaf

PN: 4095 (includes 2006 update)
NYSBA Members $125
Non-Members $160

2006 Update (available to past purchasers only)
PN: 50953

NYSBA Members $75

Non-Members $95

Book and CD Prices
2006 e PN: 4095C
NYSBA Members $175
Non-Members $210

CD Prices

PN: 60955

NYSBA Members $95
Non-Members $115

Editor-in-Chief:

Michael E. O’Connor, Esq.
DeLaney & O’Connor, LLP
Syracuse, NY

Estate Planning and Will Drafting in New York provides an overview
of the complex rules and considerations involved in the various aspects
of estate planning in New York State. Each chapter has been brought
completely up to date for the 2006 revision. Several chapters — includ-
ing “New York Estate and Gift Taxes” and “Marital Deduction” have
been totally revised for this update.

Written by practitioners who specialize in the field, Estate Planning is
a comprehensive text that will benefit those who are just entering this
growing area. Experienced practitioners will also benefit from the
practical guidance offered by their colleagues, and use this book as a
text of first reference for areas with which they may not be as familiar.

Contents At-a-Glance

Estate Planning Overview

Federal Estate and Gift Taxation: An Overview
New York Estate and Gift Taxes

Fundamentals of Will Drafting

Marital Deduction/Credit Shelter Drafting
Revocable Trusts

Lifetime Gifts and Trusts for Minors

IRAs and Qualified Plans—Tax, Medicaid and Planning Issues
Estate Planning with Life Insurance

Dealing with Second or Troubled Marriages
Planning for Client Incapacity

Long-Term Care Insurance in New York
Practice Development and Ethical Issues

Free shipping and handling within the continental U.S. The cost for shipping and handling outside the continental U.S. will be added to your order.

Prices do not include applicable sales tax.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION

1.800.582.2452  www.nysba.org/pubs

Mention Code: PUB0059 NYSBA
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Tentative Schedule of Spring Programs (suvject to Change)

The New York State Bar Association Has Been Certified by the New York State Continuing Legal
Education Board as an Accredited Provider of Continuing Legal Education in the State of New York.

A View From the Bench

(Program: 3:00-5:00 pm. — Reception to follow)
Fulfills NY MCLE requirement for all attorneys (2.0):
2.0 of skills

May 16 Rochester

2007 Insurance Coverage Update — Focus on First Party
Coverage Issues

Fulfills NY MCLE requirement for all attorneys (7.0): .5 of ethics
and professionalism; 1.5 of skills; 5.0 professional practice

May 16 New York City

May 18 Albany; Buffalo; Melville, LI

Trust Your Planning: A Comprehensive Review of Trust
Planning and Drafting Techniques

Fulfills NY MCLE requirement for all attorneys (7.5):

0.5 of ethics and professionalism; 3.5 of skills; 3.5

professional practice

May 16 Albany; Tarrytown

May 23 Binghamton; Uniondale, LI

May 30 New York City; Rochester

May 31 Syracuse

Introduction to Health Law

Fulfills NY MLCE requirement for all attorneys (7.0):
7.0 of professional practice

May 17 Albany

Zealous Representation: Ethical Limits and
Trial Techniques

(half-day program)

Fulfills NY MCLE requirement for all attorneys (4.0):
2.0 of ethics and professionalism; 2.0 of skills

May 17 Melville, LI

May 18 New York City

Starting Your Own Practice — “A Practice of One’s Own”
Establishing Your Own Practice

Fulfills NY MCLE requirement for all attorneys (7.5): 3.0 of
ethics and professionalism; 4.5 of practice management

May 17 Rochester

June 5 New York City

June 12 Melville, LI

Working Out and Litigating the Problem Loan
(half-day program)

Fulfills NY MCLE requirement for all attorneys (4.0):
4.0 practice management and/or professional practice
May 18 Syracuse

Equitable Distribution and Maintenance: Cutting-Edge
Trends and Drafting, Litigating and Settlement Solutions
(half-day program)

t Fulfills NY MCLE requirement (4.5): 4.5 of skills, practice
management and/or professional practice

May 18 Rochester

June 8 Albany

June 15 New York City

t Does not qualify as a basic level course and, therefore,
cannot be used by newly admitted attorneys for New York
MCLE credit.

Labor Law and Corporate Restructuring

t Fulfills NY MCLE requirement (6.0): 6.0 practice manage-
ment and/or professional practice

May 22 New York City

Ethics and Professionalism

(half-day program)

Fulfills NY MCLE requirement for all attorneys (4.0): 4.0 of
ethics and professionalism

May 22 Buffalo

June 5 New York City

June 8 Rochester

June 11 Melville, LI; Syracuse

June 14 Ithaca

June 15 Albany; Tarrytown

Basic Securities Law for the Business Practitioner
Fulfills NY MCLE requirement for all attorneys (7.5): 1.0 of
ethics and professionalism; 6.5 of practice management and/or
professional practice

May 24 New York City

Automobile Crashworthiness Litigation: A New Look
at Auto Cases in a World Without Title-Owner Liability
Fulfills NY MCLE requirement for all attorneys (7.5): 7.5 of
professional practice

June 1 New York City

Drafting Elder Law Documents — Old and New

t Fulfills NY MCLE requirement (7.5): 7.5 of professional
practice and/or practice management

June 1 Albany; White Plains

June 6 New York City

June 8 Melville, LI

June 15 Rochester

Practical Skills Series — Collections and the Enforcement

of Money Judgments

Fulfills NY MCLE requirement for all attorneys (7.5):

1.0 of ethics and professionalism; 1.5 of skills; 5.0 of practice

management and/or professional practice

June 4 Albany; Hauppauge, LI; New York City;
Syracuse; Westchester

Distressed Real Estate — Current Topics in Foreclosures
and Bankruptcy
June 5

June 7

June 19

June 22

June 27

Westchester
Buffalo
Melville, LI
Albany

New York City

or for more information
call toll free 1-800-582-2452
In Albany and surrounding areas dial (518) 463-3724

Or fax your request to (518) 487-5618

www.nysba.org/CLE/spring2007
(Note: As a NYSBA member, you'll receive
a substantial discount)
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BenNETT LiEBMAN (blieb@albanylaw.edu) is Coordinator of the
Racing and Gaming Law Program of the Government Law Center
at Albany Law School.

We thank the Harness Racing Museum & Hall of Fame for providing
the images for this article.

State, the major contribution of the sport of har-

ness racing does not come in the form of gambling,
entertainment, or even tax revenues. Rather, harness rac-
ing is directly responsible for most of the provisions of
the state’s ethics laws, the main portions of which are the
result of an unprecedented harness racing scandal that
broke in 1953.

The scandal involved no race fixing, drug use, or
any activity on-track. Instead, it involved the establish-
ment, development, and the ownership of the various
harness tracks around the state. Quite simply, the tracks
became a money-making scheme for many of the state’s
most significant politicians in both the Republican and
Democratic parties.

As the New York Times summarized, “Influential
politicians acquired substantial blocks of stock in tracks
and racing associations, generally just before an associa-
tion received a license, or existing associations obtained
extended racing dates. Public pressure to increase the
state share of the betting revenue was ignored by the
Legislature. Stock was obtained by the politicians at
bargain prices. Shares were held secretly in the names of
friends and relatives and sold at fabulous gains.”! The
scandal, for a time, introduced the term “tracketeer” to
the English language.2

To the public officers and employees of New York

The Origins of the Scandal

The scandal “broke” in 1953, but years earlier it was obvi-
ous that something was amiss in the ownership of the
harness tracks.

Commercial harness racing started in New York in
1940 after the passage of a constitutional amendment
authorizing pari-mutuel racing in 1939 and enactment
of enabling legislation in 1940. These were co-sponsored
by John J. Dunnigan, who was the Democratic Minority
Leader of the State Senate in the late 1930s.3 Dunnigan,
who has been termed the “father” of pari-mutuel racing
in New York,* owned Buffalo Raceway, which started
operations in 19425 Initially, former Democratic State
Senator Thomas Sheridan also held an interest in Buffalo,

NYSBA Journal | May 2007 | 11



Lewis on August 28, 1953. Lewis
was a Bronx union official who
allegedly controlled most of the
more than 1,000 jobs at Yonkers
Raceway, which was operated by
Yonkers Trotting.12
Lewis’s actual Kkiller was
soon caught, but the subsequent
investigations showed a deeper
problem: considerable mob and
political influences at the har-
ness tracks. Yonkers Trotting offi-
cials had paid large amounts of
money (approximately $167,000)
to “labor consultants” and
union officials to preserve the
peace.13 The raceway employed
{ a number of ex-convicts. There
e were charges that politicians
were working with mobsters

m—

but he relinquished his holdings, and the Dunnigan fam-
ily acquired the entire interest.® Republican State Senator
Walter Mahoney had a hand in the operation too — he had
placed some of the insurance on the Buffalo facility and
had been the counsel to the racetrack.”

Irwin Steingut, the Democratic Minority Leader of
the Assembly at the time, also got in at the onset of har-
ness racing. He held three-quarters of the ownership of
Batavia Downs, which he had initially acquired through
his attorney. Steingut remained the Assembly Minority
Leader until his death in 1952, a year before the harness
scandals broke open.

In 1951, however, the federal Kefauver hearings®
had revealed that the Old Country Trotting Association
— which owned Roosevelt Raceway on Westbury, Long
Island, and had run a harness meeting at Roosevelt since
1940 — had paid racketeer Frank Costello $60,000 over
a four-year period, allegedly to keep bookmakers away
from the harness track. In addition, the head of Old
Country, George Morton Levy, admitted to playing golf
with Costello, and the notorious mob bookmaker Frank
Erickson, on about 100 occasions.10

The stakes were clear. Harness racing was the fastest-
growing spectator sport by the early 1950s. Betting on
harness racing in New York in 1952 was 132 times greater
than it had been in 1940. New York track attendance was
up 34 times over 1940’s numbers.’! Owning a New York
harness track was akin to owning a casino in 2006. It
seemed to be a virtual license to print money.

The Lewis Murder and Its Aftermath
What forced this situation in New York harness racing
into the open was the gangland-style killing of Thomas
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to insure continued operations

of the harness tracks, and that
there were large undisclosed interests. The State Harness
Racing Commission, at the behest of Governor Dewey,
indefinitely suspended the license of Yonkers Trotting.14

The investigation proceeded to Roosevelt Raceway in
Nassau County. Nassau County union boss William De
Koning was a longtime associate of convicted union boss
and extortionist Joseph Fay, former vice-president of the
International Operating Engineers Union.!> In October
1953, De Koning and 12 others were charged with extort-
ing money from employees of Roosevelt Raceway.l6
De Koning pled guilty on these charges in 1954.17

As the investigation into Lewis’s murder and De
Koning’s activities proceeded, it also produced more
and more contacts between political, harness racing,
and mob influences. It turned out that Lewis was also
involved with Joseph Fay. Fay was being held in the
state penitentiary at Sing Sing, and a review of his
penal records showed that he had received visits from
Arthur Wicks, the State Senate Majority Leader and the
acting Lieutenant Governor (Frank Moore, the elected
lieutenant governor, had resigned on September 30,
1953); Senator William Condon of Yonkers; and William
Bleakley, counsel to Yonkers Raceway, 1936 Republican
candidate for governor, and the person who was gener-
ally considered the de facto head of the Republican Party
in Westchester County.18

The outcry over Wicks’s involvement with Fay forced
Wicks to resign from office in November 1953.1° His place
as majority leader and acting lieutenant governor was
taken by Walter Mahoney, who had to give up his posi-
tion as a counsel to Buffalo Raceway and his ownership
of the company that placed Buffalo Raceway’s insurance
business.20



Governor Thomas Dewey’s political opponents called
for a public accounting of the actual ownership of the
harness tracks. Dewey appointed a special counsel to the
State Harness Racing Commission to prepare question-
naires to determine actual ownership, but the Harness
Racing Commission determined that it lacked the author-
ity to pursue this investigation.2! Governor Dewey quick-
ly appointed a Moreland Act commission to investigate
harness racing in New York.22 Efforts by racetrack officials
to block the probe of the Moreland Act Commission were
ultimately unsuccessful. 22 And the commission, headed
by former Court of Appeals judge Bruce Bromley, eventu-
ally held hearings, and issued reports on the actual own-
ership of the racetracks and recommendations on which
racetracks were fit for licensure.

after the Legislature authorized an eighth harness license
in 1950, presumably for Vernon Downs.3! The four most
prominent politicians involved with Vernon Downs were
State Senator Wicks; Congressman and Republican State
Chairman Dean Taylor; former Congressman and former
Republican State Chairman William Pfeiffer; and Alger
Chapman, former president of the State Tax Commission,
he had managed Governor Dewey’s gubernatorial reelec-
tion campaigns in 1946 and 1950.32 The four sold out their
interests in 1952, before the track opened,® and there was
no indication that they had profited from their dealings.
Also involved initially — and maintaining their interests
in the venture — were former Republican State Chairman
Melvin Eaton and former Republican Assemblyman
Elmer Kellam. In 1953, Eaton sold 5,000 shares and

Governor Dewey’s political opponents called for a public

accounting of the actual ownership of the harness tracks.

The commission found that, besides the Buffalo inter-
ests of the Dunnigan family, there was considerable polit-
ical control over the state’s racetracks. Thirty-five percent
of the harness track stock in 1953 was held by politicians:
19% by Republicans and 16% by Democrats.2*

Growth of the Upstate Tracks
By 1953, Pat Provenzano was president of Batavia Downs,
which was initially controlled by Assemblyman Steingut.
Provenzano, a former Republican Assemblyman who
had been active in passing the original pari-mutuel legis-
lation, was also serving as Assistant Secretary to the State
Senate and was a Republican County Committeeman
from Monroe County.2> He owned 41.5% of Batavia stock
and a similar percentage of the corporation that owned
the land on which Batavia was situated. Provenzano
had obtained his interest in Batavia Downs by buying
out William Weisman, who was Assemblyman Irwin
Steingut’s attorney.26 Weisman had acquired most of the
stock in Batavia Downs from funds he held for Steingut,
on behalf of a deceased bookmaker named Max Kalik.2
Provenzano got his interest in the track by taking out
loans from a variety of individuals, some of whom were
involved in gambling operations.28 Provenzano had
invested $5,000 and ended up with an interest valued
at $415,000.2% Half of the insurance coverage of Batavia
Downs was handled through the insurance company
of State Senator George Manning.30 Provenzano left his
Senate position in 1953 when the scandal broke.

Vernon Downs — which is between Utica and Syracuse
- was first developed by a number of well-known
Republicans. They started development of the track just

$10,000 worth of bonds to his brother and a friend.
Kellam, who was a harness racing steward in 1952 and
an associate judge at Yonkers Raceway in 1953,34 owned
9,500 shares of Vernon. He placed his Vernon stock in the
name of another person when he was appointed a har-
ness racing official.3 Former State Senate Majority Leader
George Fearon was the vice-president and director of
Vernon. He owned 10,000 shares and $20,0000 face value
of debentures;3 he had also purchased $2,000 worth of
Old Country stock in 1950.37

Frank Wiswall, a former State Senator, was the presi-
dent of Saratoga Raceway. In 1942, while serving as
Secretary to the State Harness Racing Commission, he
obtained 3,200 shares of stock in the track.38 They were
initially not registered in his name, and he did not pay
for his stock, which was worth $250,000 in 1954. Wiswall
testified that Senator Majority Leader Wicks and Speaker
of the Assembly Oswald D. Heck had tried to influence
him when he was with the Harness Racing Commission
in the selection of track officials.3? He claimed to have
lost his job for failing to be responsive to these politi-
cal requests.®0 In addition, the police chief of Saratoga
Springs was on the payroll of the harness track. (The
police chief of Batavia was similarly on the payroll of
Batavia Downs.4!) Ernest Morris, who had served as a
Deputy Attorney General and as the district attorney for
Albany County, also owned a piece of Saratoga Raceway
— 3,990 shares.*2

Growth of the Downstate Tracks

The downstate tracks were all interrelated. Old Country,
which was the first track licensed in 1940, owned
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Roosevelt Raceway. It also had voting control over Algam
Corporation, which owned the Yonkers Raceway prop-
erty. The Yonkers Trotting Association conducted racing
at Yonkers as a tenant of Algam. Yonkers, Algam, and Old
Country had an arrangement under which Old Country
controlled the dates at Yonkers. Sixty percent of Yonkers’
profits went to Algam. Additionally, Nassau Trotting
conducted racing at Roosevelt Raceway as a tenant of Old
Country. Old Country was largely controlled by attorney

Many other political figures
were involved with the
operation of Yonkers Trotting,
Old Country, and Algam.

George Morton Levy, who had inaugurated legalized
pari-mutuel harness racing at Roosevelt.43
J. Russel Sprague, the Nassau County Republican

leader and the Nassau County Executive from 1938-1953,
owned 40% of Cedar Point (the predecessor of Nassau
Trotting). Sprague had invested $2,000; 10 months after
the purchase he sold his shares for $195,000. When
Nassau Trotting was formed, Sprague received $1,000
worth of stock, which he paid for out of future dividends.
This stock sold in 1953 for $64,000.44 Another 8,000 shares
of Nassau Trotting were owned by Irving T. Bergman, the
son-in-law of Benjamin Feinberg, who was the chairman
of the Public Service Commission and the former major-
ity leader of the State Senate.®> Bergman eventually testi-
fied that the stock, which was worth $100,000 in March of
1954, was also owned by the wife, son and daughter of
Mr. Feinberg. Mr. Bergman did not put up any money to
obtain the stock.46

In almost all ways, the sire of Yonkers Trotting
was William Cane’s Goshen Association. The Goshen
Association moved from Goshen, New York in Orange
County and started running at Roosevelt in 1948. When
the association began racing at Roosevelt, Mr. Cane
issued 25,000 shares of stock. He kept the voting stock
for himself and sold 17,500 shares to former Republican
Assemblyman Norman Penny at a price of 20 cents per
share. Penny, who had been instrumental in passing the
original pari-mutuel legislation, was closely associated
with J. Russel Sprague and was also the insurance under-
writer for three tracks.#” Penny in turn sold 14,000 shares
to (mostly) Republican politicians and friends, for 50 cents
a share. These shares were worth $100 a piece in 1954.
Pat Provenzano ended up with 3,000 shares in Yonkers
Trotting (the successor to the Goshen Association). Irwin
Steingut’s daughter held 200 shares of Yonkers Trotting.
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Yonkers Raceway was sited on the former Empire
City Race Track, which, until 1942, was a thoroughbred
track owned by the Butler family. The Algam Corporation
wanted to develop Empire into a harness track eligible
for licensure and bought out the Butler interest in 1949.
Algam Corporation was organized by Tammany Hall pol-
iticians, in particular Arthur Lynch, who was the Deputy
Treasurer during the New York City mayoral adminis-
tration of William O’Dwyer, from 1946-1950.48 Lynch’s
initial $12,000 investment paid him $400,000 in salary and
stock holdings over seven years, including a $50,000 find-
er’s fee.¥? Algam’s management also included a number
of garment manufacturers and fronts for racketeers, most
notably one Irving Sherman, who was considered the
contact man for Frank Costello during the course of the
O'Dwyer administration.?0 Sherman allegedly invested
$60,000 and received $336,000.51 Algam hired Secretary of
State (and Manhattan County Republican leader) Thomas
Curran as its co-counsel for the purchase of the Empire
property. Curran was paid $10,000 and his wife received
500 shares of Algam.>2

In 1949, the Legislature passed a bill that prevented
the transfer of a harness racing license to a location other
than the one at which racing was currently being con-
ducted.53 Thus, the Goshen Association — with the same
stockholders — re-formed itself and was licensed as the
Yonkers Trotting Association. When Yonkers Trotting
was formed, it signed an agreement with Old Country
and Algam under which Old Country would control the
dates of operation for Yonkers Trotting. The two track
licensees established an interlocking directorate, and Old
Country established voting control over Algam. In short,
Old Country controlled the race track operator and the
owner of the land at Yonkers.5*

Many other political figures besides Pat Provenzano,
Thomas Curran, Irwin Steingut, and Benjamin Feinberg
were involved with the operation of Yonkers Trotting,
Old Country, and Algam. For example, ]. Russel Sprague
held the largest block of non-voting stock in Yonkers
Trotting: 4,000 shares, which he had bought on the install-
ment plan for $20 per share. He used his subsequent
accumulated dividends (that amounted to $88,000, from
1950 to 1953) to pay for the stock.’> Mallory Stephens,
the Republican leader of Putnam County, had a hid-
den ownership of 2,200 shares. He bought those shares
for $45,000 in 1951; they were worth $220,000 in 1953.
Stephens also had a hidden ownership of 4,500 shares of
Nassau Trotting.56

Besides her 200 shares in Yonkers Trotting, Irwin
Steingut’s daughter owned 10,000 shares in Nassau
Trotting.57 William Bleakley, a director of Algam, owned
12,920 shares in that corporation.’8 The son-in-law of
bookmaker Frank Erickson owned 1,600 shares in Old
Country.® Irwin Steingut’s former attorney, William
Weisman, also owned a significant amount of Old



Country stock. John Crews, the Republican leader of
Kings County, owned 400 shares of Yonkers Trotting
for which he had paid $200 in 1946.%0 Frank Kenna, the
Queens County Republican leader, also held 400 shares
of Yonkers Trotting — in the name of another party.t!
Former Assemblyman Penny was not only the insurance
underwriter for three harness racing associations, he was
a track concessionaire as well.62 Mr. Penny’s father-in-law
owned 500 shares of Yonkers Trotting.63

The wife of Nicholas Ratteni, a former associate
of Frank Costello, owned $179,000 of Old Country
stock.64 Harry Stevens, the concessionaire at Old Country,
improperly shared 10% of its revenue with Albert De
Meo, an executive at Old Country, and William De
Koning.®> “Doc” Robins, the individual who held the
program concession at Roosevelt Raceway, was directed
by George Morton Levy to add specific additional part-
ners, so Robins ended up with only 35% of the concession
profits.66

George Morton Levy sat at the top of the downstate
racetrack food chain. Not only did he control all the
downstate licensees through his interest in Old Country,
he and his associates were paid royally for their efforts.
Besides his significant ownership interests in racetracks
in New York and in other states,%” Levy had received at
least $3 million for legal work and in stock gains from the
racetracks, since 1944.68

The Political Effects of the Scandal

Governor Dewey’s future as a nationally important
Republican figure was seriously threatened by the har-
ness racing scandal. Many of his prominent political
supporters were involved with the harness tracks, and
the mess threatened his reputation as an effective govern-
ment administrator.6? As a result, he attacked this threat
on two fronts. He supported general ethics legislation
and major reform of the regulation of harness racing in
New York. In his State of the State message in 1954, the
governor called for legislation to raise the moral and
ethical standards of government officers, employees and
legislators.”0 The Legislature quickly voted to establish a
joint committee to draft the ethics guidelines.”!

Under the leadership of retired State Supreme Court
Justice and former State Senator Charles Lockwood, the
Special Legislative Committee on Integrity and Ethical
Standards in Government was formed on January 14,
1954.72 Tt held two hearings,”® investigated the ethics
issue, and issued a report with legislative recommenda-
tions on March 9, 1954. The Lockwood Committee had
few precedents to guide it, however. The only significant
investigation to report on ethics in government had been
conducted by United States Senator Paul Douglas, in
1951.

As there were widely disparate views on ethics in
government, the Committee took its cue from Governor

Dewey’s State of the State message and recommended a
package of laws that would establish some specific activi-
ties that would clearly be illegal for government and
party officers. Violation of these laws would be a criminal
offense. Second, the Committee sought to develop the
governor’s suggested general code of ethics that would
apply “under a variety of circumstances that it would
be either foolish or unjust to attempt to establish a set of
statutory rules.”74

The Committee unanimously recommended four spe-
cific ethics bills. One bill made it a misdemeanor for pub-
lic officials to commit certain specified actions. For exam-
ple, former state officials were banned for two years from
appearing before their former state agency on matters
in which they were directly concerned. Similarly, party
officers were banned from serving as judges and district
attorneys. The second bill established a code of ethics for
public officers and employees. The third required dis-
closure of appearances before regulatory agencies. And
the fourth established an advisory committee on ethical
standards in the department of law. The Committee also
recommended a legislative resolution to establish com-
mittees in the Legislature to review ethics issues.

Two members of the committee — Richard H. Amberg,
the publisher of the Syracuse Post-Standard, and Franklin
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R. Brown, a former president of the State Bar Association
- submitted a supplementary memorandum recommend-
ing greater penalties and more comprehensive legisla-
tion. Chairman Lockwood, however, would not include
their recommendations in the Committee’s full report.”>

The Buffalo Evening News found that the ethics report
“will do much to offset one of the most noisome scandals
that has afflicted an administration in state history. . . .
It’s too bad it took a scandal to bring us this far — for if
there had been such a code before there might have been
no scandal.”76

The four bills (as well as the resolution) were submit-
ted to the Legislature on March 10, with the endorsement
of all the leaders, and were passed by March 20. Governor
Dewey signed the legislation as Chapters 695-698 on
March 25.77

The one significant dissenting voice in the Legislature
was Republican Senator Thomas Desmond of Newburgh.
He believed that the proposed code did not go far enough
and should have banned legislators from any appear-
ances before state agencies.”®

The Harness Racing Legislation

Early in 1954, Governor Dewy recommended a major
reform in the harness racing laws:”® disband the inef-
fectual three-member harness racing commission and
hire a one-person harness racing commissioner. The
legislation passed quickly,8 and New York City Police
Commissioner George Monaghan became the harness
racing commissioner. Monaghan had been an assistant
district attorney when Dewey was the New York County
district attorney. In late February, the Moreland Act
Commission, after consulting with the governor’s office,
issued additional recommendations for harness racing,
including higher taxes for harness racetracks, signifi-
cantly greater powers for the commissioner to bar people
from racing, and a strict separation, blocking government
employees and political leaders from involvement with
harness tracks.

Governor Dewey issued two special messages to the
Legislature, on March 12 and March 15, to pressure the
Legislature to enact the Moreland Act Commission’s rec-
ommendations.8! Six bills were introduced in the last week
of the session, and on the last day, all six bills were passed.

They were signed by Governor Dewey as Chapters
510-515. Chapters 510, 511, and 512 gave the harness
racing commissioner added powers over stock trans-
fers at harness tracks and over licensees. Chapter 513
increased the taxes paid by the tracks. Chapters 514-515
made it extremely difficult for political leaders and gov-
ernment employees to obtain licenses at harness tracks.
As was later said, “It was the plain intent of the statute,
among other things, to effect a complete divorcement
between all public officials and all proprietors of race
tracks.”82
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Aftermath of the 1954 Racing Legislation

Perhaps not surprisingly, the 1954 legislation has retained
much of its significance. Much of its ethics language and
harness racing language remain on the books.

The restrictions on public employees and party lead-
ers from participating in racing have been modified
slightly but are still the law today.83 It remains difficult
for many public officers and party officers to participate
in racing. For example, Kings County Democratic leader
Meade Esposito was removed from his party position for
maintaining an interest in a racetrack.84

The added powers granted to the harness racing
commissioner are all intact and belong now to the State
Racing and Wagering Board.s>

What have not remained are the higher taxes at the
harness tracks. With decreasing attendance and handle
at these tracks, the taxes have been reduced to such an
extent that they are a tiny fraction of what they were
in 1954.86 Also gone is the single-member harness rac-
ing commission. Commissioner Monaghan was given
a six-year term in 1954. In 1959, however, during the
administration of Nelson Rockefeller, Monaghan was the
subject of an unflattering report by the State Commission
of Investigation.8” Rockefeller was unsuccessful in asking
Monaghan to resign from office. Instead, at Rockefeller’s
urgings,88 the Legislature, in a special session in 1959,
changed the harness racing commission back into a three-
member commission, resulting in the de facto removal of
Commissioner Monaghan.8?

Aftermath of the 1954 Ethics Legislation

The ethics provisions enacted in 1954 have lost none of
their vigor. For example, the regulatory appearance dis-
closure requirement?? remains in § 166 of the Executive
Law and has been strengthened over the years.

The advisory commission on ethical standards®! has
been terminated, and its place has been taken by the
State Ethics Commission, established by the Ethics in
Government Act of 1987.92

The criminal provisions for public officers established
by 1954 N.Y. Laws Chapter 695 largely remain in § 73 of
the Public Officers Law. As enacted in 1954, this provi-
sion: (a) banned public officers from obtaining contingent
fees in appearances before state agencies, (b) required
competitive bidding whenever a public officer sought to
sell goods to a state agency, (c) banned political party offi-
cers from holding prosecutorial or judicial positions, and
(d) created a “revolving door” provision under which a
person leaving government could not appear before his
or her former agency for two years on any “case, proceed-
ing, or application” where the person had been directly
concerned and personally participated.

The contingent fee language is the basis for current §
73.2 of the Public Officer Law. The competitive bidding
language is the basis of current § 73.4, and the ban on



political party leaders holding prosecutorial or judicial
positions is in § 73.9 of the law.

The “revolving door” provision was strengthened
greatly by the 1987 Ethics in Government Act. The revolv-
ing door now bans most every appearance by a former
officer or employee before his or her former agency
within two years after the termination of employment.
Yet, the language of current § 73.8 has proven almost
impossible to decipher. Section 73.8 has been the basis of
numerous advisory opinions,? considerable amendatory
legislation* and several lawsuits.?> Part of the inexorable
uncertainty of the “revolving door” is due to the 1954
language applying to appearances by former officers
and employees before their former agencies in “cases,
proceedings, or applications.”

Most significantly, the state code of ethics in § 74 of
the Public Officer Law is largely intact since its inception
in 1954. While minor changes were made after a legisla-
tive ethics scandal in 1964,% § 74 was not touched by
the 1987 Ethics in Government Act. The basic language
governing the overall ethical conduct of state employees
is unchanged.

State employees, officers, employers, and the general
public trying to make sense of the code of ethics, can

only scratch their heads and blame harness racing for the
conundrum of the state’s ethics laws. u
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BURDEN OF PROOF

or several years there has been
Fa split among trial courts over

whether a judge in a medical
malpractice case may require the
plaintiff to furnish a Health Insurance
Portability and Accountability Act
(HIPAA) compliant authorization per-
mitting defense counsel to conduct
a post-note of issue interview with
one or more of the plaintiff’s treat-
ing physicians, so long as the phy-
sician consents. The plaintiffs’ and
defendants’ bars have been anticipat-
ing an appellate decision, and the
Second Department is first out of the
gate, deciding Arons v. Jutkowitzl on
December 6, 2006.

In Arons, the trial court ordered the
exchange of HIPAA-compliant autho-
rizations, permitting the defendant
to conduct post-note interviews with
the plaintiff’s treating physicians, and
the plaintiff appealed. To paraphrase
the [in]famous soup purveyor from
“Seinfeld,” the Second Department has
told defense counsel: “No interview
for you.”?

Normally, counsel may interview
non-party witnesses at any time, both
before an action is commenced and up
through and during the time of trial.
The Court of Appeals has acknowl-
edged the value of informal interviews:
“’A lawyer talks to a witness to ascer-
tain what, if any, information the wit-
ness may have relevant to his theory
of the case, and to explore the witness’
knowledge, memory and opinion — fre-
quently in light of information coun-
sel may have developed from other
sources. This is part of an attorney’s
so-called work product.””3
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York City. Mr. Horowitz teaches New York Practice at New York Law School, is a member of the Office
of Court Administration’s CPLR Advisory Committee, and is a frequent lecturer and writer on the subject.

No Interview for You!

Care must be exercised in inter-
viewing certain individuals who, while
not named parties themselves, have
a relationship with a named party
that makes extra-judicial contact with
them improper. This most often occurs
where a corporation is a named party,
and opposing counsel wants to inter-
view an employee of the corporation.
Eschewing a bright-line test, the Court
of Appeals declared in Niesig v. Team I,
that individuals “who have the legal
power to bind the corporation in the
matter or who are responsible for
implementing the advice of the corpo-
ration’s lawyer, or any member of the
organization whose own interests are
directly at stake in a representation,”
may not be contacted.* Other employ-
ees, however, are fair game.

A treating physician, while a non-
party, is prevented by the physician-
patient privilege from divulging medi-
cal information about a patient. The
physician-patient privilege, codified
in CPLR 4504(a),> bars the physician
from furnishing protected information
absent a duly executed authorization
from the patient or the patient’s legal
representative. HIPAA is a separate,
and independent, restriction on the
exchange of a patient’s medical infor-
mation.6 The physician-patient privi-
lege belongs to the patient, and must
be waived by the patient.

Of course, by commencing a medi-
cal malpractice action, the plaintiff is
deemed to have waived the medi-
cal privilege as it relates to the inju-
ries and/or conditions claimed in the
lawsuit.” Thus, defense counsel may
request, and the plaintiff must furnish,

authorizations permitting the release
of the plaintiff’s medical records inso-
far as they relate to the injuries and/or
conditions claimed in the lawsuit.

The passage of HIPAA in 1996, and
several statutory modifications since
that time, precipitated a long period of
unease for both medical providers and
lawyers. By imposing federal restric-
tions upon the exchange of medical
records, and imposing serious penal-
ties for non-compliance, the routine
exchange of medical records became,
for a brief time, a significant area of
contention, and what had previous-
ly been routine exchanges of records
nearly ground to a halt. However,
with input from the bench, bar, and
medical providers, the Office of Court
Administration promulgated an “offi-
cial” HIPAA-compliant authorization
that was designed to, and did, acquire
state-wide acceptance. And all was
well in the world.

However, the routine practice of
defense counsel, primarily in medi-
cal malpractice cases, to demand that
plaintiffs” attorneys furnish HIPAA-
compliant authorizations permitting
post-note of issue interviews with
the plaintiff’s treating physicians,
engendered much motion practice.
While defense counsel had conduct-
ed post-note of issue interviews prior
to HIPAA's effective date, a specific,
HIPAA-compliant authorization from
the plaintiff would now be required,
necessitating a demand for authoriza-
tions, and generating the predictable
motion practice. Perhaps just as pre-
dictably, trial-level courts throughout
the state rendered decisions that ran



the gamut from outright prohibition
to unfettered access. The pre-Arons
split among trial courts, reported in
the September 2005 Burden of Proof col-
umn, “HIPAA . .. Help!,” created what
the Arons court called an “unsettled”
area of law. Thus, the state of the world
before Arons.

The Arons court first recited a brief
history of treating physician interviews,
commencing with its 1979 decision in
Anker v. Brodnitz.8 In Anker, the Second
Department affirmed a trial court hold-
ing that a pre-note of issue interview of
the plaintiff’s treating physician was
not permitted. Thereafter, in the late
’80s, the Second Department issued
two decisions concerning post-note
of issue interviews. While the Arons
decision glosses over the second deci-
sion, it plainly distinguished pre- and
post-note of issue interviews, barring
the former while appearing to permit
the latter.

The first case, Zimmerman v. Jamaica
Hospital, Inc.,? simply held that a treat-
ing physician’s testimony should not be
precluded at trial solely on the grounds
that defense counsel had conducted a
post-note of issue interview with the
physician. The second case, Levande v.
Dines,10 decided a year after Zimmerman,
goes further, suggesting that post-note
of issue interviews are different from
pre-note of issue interviews:

[T]he rationale for this rule [barring
pre-note of issue interviews] is the
sanctity of the physician-patient
privilege during discovery. We find
that the trial court’s reliance on
the Anker case was misplaced. The
record contains no indication that
the defendant conducted such pro-
hibited interviews. The defendant
first contacted Dr. Moccio after the
note of issue had been filed, when
the discovery phase of the action
clearly had been completed.!!

The Second Department’s protesta-
tions notwithstanding, Levande can be
read to imply that the rule barring pre-
note of issue interviews did not apply
post-note.

The Arons court started from the
proposition that there had been a par-
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The federal government’s
enactment of HIPAA does
not alter this precedent
despite the obstacles it
now imposes.

tial waiver of the plaintiff’s physician-
patient privilege “with respect to those
physical or mental conditions which
[the plaintiff] affirmatively places in
issue in the lawsuit.”12 Accordingly,
this otherwise protected information
was fair game for the defendant to dis-
cover. “In order to obtain this informa-
tion, a defendant may therefore resort
to the discovery devices provided by
CPLR article 31 and the Uniform Rules
for the New York State Trial Courts
(hereinafter Uniform Rules).”13

Notably, however, neither CPLR
article 31 nor the Uniform Rules
include a provision authorizing
defense counsel to meet privately
with a plaintiff’s treating physi-
cian. Moreover, unlike the produc-
tion of medical reports and hospital
records, there is no statutory or
regulatory authority which requires
a plaintiff to execute authorizations
permitting such ex parte interviews
between their treating physicians
and defense counsel. In the absence
of such authority, or the plaintiff’s
consent, it has long been the rule
that defense counsel are prohib-
ited from conducting such private
interviews during discovery. These
limits on disclosure are imposed
“not because of the physician-
patient privilege, which is generally
waived by bringing a malpractice
action, but by the very design of the
specific disclosure devices available
in CPLR article 31.”14

After reviewing Anker, Zimmerman,
and Levande, the Second Department
stated:

However, we did not declare that
defense counsel have aright to such
informal, post-note of issue inter-
views, nor did we require plaintiffs
to consent to them. Rather, we
merely held, under the circum-
stances, that the treating physi-
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cian’s unique and highly relevant
testimony would not be precluded.
“This is in keeping with the gen-
eral rule that no party has a propri-
etary interest in any evidence, and
that absent unfair prejudice each
party has the right to marshall,
and the jury has the right to hear,
the testimony that best supports
each position.” The federal govern-
ment’s enactment of HIPAA does
not alter this precedent despite the
practical obstacles it now imposes
for defense counsel who seek such
private interviews.15

After a brief digression to review
the origin and potential impact of
HIPAA, the Second Department
returned to the discussion of post-note
of issue interviews and, after survey-
ing a number of trial court decisions,
concluded:

While courts are empowered to
supervise disclosure, they must do
so in accordance with the Uniform
Rules and the provisions of CPLR
article 31 which, as previously
noted, do not authorize private,
ex parte interviews as a disclosure
device. Rather, compulsion of such
unsupervised, private and unre-
corded interviews plainly exceeds
the ambit of article 31.

Indeed, after the filing of a note of
issue, a court’s authority to allow
additional pretrial disclosure is
limited to a party’s demonstra-
tion of “unusual or unanticipated
circumstances.” In the absence
of additional statutory author-
ity, the “courts should not become
involved in post-note of issue trial
preparation matters and should
not dictate to plaintiffs or defense
counsel the terms under which
interviews with non-party wit-
nesses may be conducted.”16

So, until such time as another
appellate division weighs in on this
issue, defense counsel wishing to dis-
cuss a plaintiff’s medical treatment
with a treating physician must do so
within the confines of a non-party

deposition. And all is well with the
world, again. |

1. 825N.Y.5.2d 738 (2d Dep’t 2006).

2. Of course, nothing in the decision prevents the
voluntary exchange of such an authorization by
plaintiff’s counsel, subject to whatever terms and
conditions the parties arrange as a condition for
furnishing the authorization.

3. Niesig v. Team I, 76 N.Y.2d 363, 372, 559 N.Y.S.2d
493 (1990) (quoting Int'l Bus. Mach. Corp. v. Edelstein,
520 F.2d 37, 41 (2d Cir. 1975)).

4. Id.at374.

5. CPLR 4504. Physician, dentist, podiatrist, chiro-
practor and nurse.

(a) Confidential information privi-
leged. Unless the patient waives the
privilege, a person authorized to prac-
tice medicine, registered professional
nursing, licensed practical nursing, den-
tistry, podiatry or chiropractic shall not
be allowed to disclose any information
which he acquired in attending a patient
in a professional capacity, and which
was necessary to enable him to act in
that capacity. The relationship of a phy-
sician and patient shall exist between
a medical corporation, as defined in
article forty-four of the public health
law, a professional service corporation
organized under article fifteen of the
business corporation law to practice
medicine, a university faculty practice
corporation organized under section
fourteen hundred twelve of the not-
for-profit corporation law to practice
medicine or dentistry, and the patients
to whom they respectively render pro-
fessional medical services.

6. HIPAA was the subject of the September, 2005
Burden of Proof column “HIPAA . . . Help!”

7. It is important to remember that the waiver
of the physician-patient privilege in any personal
injury suit, including a medical malpractice action,
is limited. See, e.g., Gill v. Mancino, 8 A.D.3d 340, 777
N.Y.S.2d 712 (2d Dep’t 2004).

8. 73 AD.2d 589, 422 N.YS2d 887 (2d Dep't
1979).

9. 143 AD2d 86, 531 N.YS2d 337 (2d Dep't
1988).

10. 153 AD.2d 671, 544 N.Y.S2d 864 (2d Dep't
1989).

11. Id. at 672 (citations omitted). See Zimmerman,
143 A.D.2d 86.

12. 825 N.Y.S.2d at 740.
13. Id. (citation omitted).
14. Id. (citations omitted).

15. Id. at 741 (citations omitted). See Levande, 153
A.D.2d 671; Zimmerman, 143 A.D.2d 86.

16. Id. at 743 (citations omitted). See CPLR 3104; 22
N.Y.C.R.R. § 202.21(d); see generally CPLR 3102(a).
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A Brief Introduction
to Florida Tort Law for
New York Attorneys

By Michael B. Kirschner and Charles B. Draper

hy, you might ask, would a New York law-
Wyer be interested in knowing anything about

Florida tort law? The simple answer is that
there’s a good chance that someday one of your clients
will call you about an accident he or she had while on
vacation, on a business trip or at a convention in Florida.
Because Florida is a major tourist attraction for those
still living “up north” or a winter home for those we
call “snowbirds” or the home of retired family members,
it is not uncommon that some of your clients might be
involved in motor vehicle accidents, theme park injuries,
hotel and restaurant falls or just about any other kind of
injury claim attorneys encounter in their practice. Further,
some cruise ships docking in Florida require claims to be
brought here.

This article highlights basic principles of Florida tort
law that impact those accident cases so you, the out-of-
state practitioner, will know the fundamentals of Florida
practice and procedure in order to assist your client, and
perhaps even handle the claim to a successful conclusion.
As we who have practiced in other states now know,
sometimes there are major differences between jurisdic-
tions and how accident claims are handled. Unfortunately,
not all situations can be covered in this article and gener-

alizations are necessary. Detailed research, consultations
and referrals may well be needed. We hope that this brief
analysis will offer some guidance and useful information.
And remember that Florida is a big state, so if you decide
to seek consultation or a referral, choose legal help from
the area where the accident occurred.

Statutes of Limitation

Statutes of limitation may well be the most important
thing to know. We receive calls every year from out-of-
state attorneys in a panic because they think they are
nearly out of time to do something with a cousin’s injury
claim. It seems that she had a slip and fall or car crash
two years earlier near Disney World and the exchange of
letters with the insurer did not get any results. “How do I
file a suit there today?” is the urgent question.

Good news. Florida’s statute of limitations for most
actions founded on negligence is four years.! In general,
the time runs from the date of injury. That would include
motor vehicle accidents, slip and falls, animal bites, and
other general negligence claims. The four-year period
also applies to property damage, most intentional torts
such as assault and battery, false arrest, malicious pros-
ecution, and most product liability claims.
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Be advised, however, that professional malpractice
claims are governed by a two-year statute of limitations.2
Professional malpractice means negligence by a recognized
“professional,” usually someone with a license and at
least a four-year degree. While all malpractice is subject
to the two-year limitation, which runs from the date the
injury is or should have been discovered, medical malprac-
tice also has a four-year statute of repose which bars even
a claim yet undiscovered.? Two years is the limitation for
a wrongful death claim.4

Actions founded on an oral contract carry the four-
year period,® while those founded on a written contract
have a five-year limit.6 This can have significance for
injury claims if there is an insurance policy issue such
as uninsured motorist coverage or medical benefits,
although the law of the state where the contract was
made may apply.

While some jurisdictions may toll the statute of
limitations for minors and others, Florida does not do so,
although there are some exceptions. If a minor has a par-
ent or guardian who could have filed suit for the child,
the basic limitation applies.” If the injured party dies from
unrelated causes, up to one year from the date of death
may be added to the applicable period.8 If the accident
causes the death, the deceased’s claim is extinguished
and becomes a wrongful death case (discussed below).

The time period is met by the filing (not the service)
of a complaint.” The deadline is typically the anniver-
sary date of the injury since the day of the injury is not
counted and the last day is; for example, where an auto
accident occurs on June 1, 2002, the statute runs on June
1, 2006.10 If the last day is a Saturday, Sunday or legal
holiday, the time runs on the next business day.!! The date
stamp affixed by the clerk will determine timeliness.!2

One more caveat: cruise lines can set their own period
of limitation as set forth in the ticket document, often only
one year.13 The ticket also may require suit in Florida, but
only with respect to cruises from here.14

This summary provides a frame of reference for this
very crucial requirement of Florida law. Just remember
that this brief analysis is not meant to be exhaustive; there
are exceptions, and each case must be examined on its
own facts.

Courts, Jurisdiction and Venue

You'll probably need to know a little about the Florida
court system if you are to inform your client about the
way suits are handled. After all, your client will want to
know what you will sue for and where he or she will need
to go if and when it comes time to appear in court.

The primary trial court in Florida is called the circuit
court. These exist in every county, although some cir-
cuits include more than one county. This court has gen-
eral jurisdiction over all cases having a value in excess of
$15,000, exclusive of interest, costs and attorney fees.1>
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Almost all personal injury claims are filed in the circuit
court. The county court, again one in every county, has
jurisdiction over all cases having a value not in excess
of $15,000.16 Because Florida’s No-Fault law provides
$10,000 in medical benefits, actions to recover such per-
sonal injury protection (PIP) payments are filed in the
county court. Jury trials are freely available in both the
circuit and county courts.!”

The county of venue is determined in most cases by
either the place where the accident occurred or the place
where the defendant resides, and the choice is up to the
plaintiff.18 Corporate defendants may be sued where they
have places of business.!® Governmental bodies must be
sued in their home county and that usually supersedes
the venue for any other defendants.20 The subject of
venue becomes complicated where there are multiple
defendants, individuals and corporations, foreign and
domestic entities, and the factual specifics must be ana-
lyzed.

Motor Vehicle Matters

The odds are good that your client’s claim may arise out
of a motor vehicle collision. Like most states, Florida has
an abundance of auto accidents. Unlike most states, we
have some peculiar rules.

The Dangerous Instrumentality

Doctrine and Car Rentals

For most lawyers, this concept may be as remote as
the Rule Against Perpetuities, but the Dangerous
Instrumentality Doctrine governs motor vehicle accident
cases in Florida. In essence, a motor vehicle is considered
dangerous and the owner is vicariously liable for damage
done by anyone he entrusts with control of the vehicle;
the driver need not be on an errand for the owner.2!
Hence, both driver and owner are defendants in the case.
This could affect jurisdiction and venue, but the primary
practical effect is to render a car rental company liable for
the negligence of its customer.

From this vicarious liability of the rental car company
comes some unusual legal principles. By statute, if the
rental contract properly states in bold type, and nearly all
now comply, the auto policy of the renter is the primary
coverage with that of the rental company being excess.??
All this makes for deeper pockets in rental car accidents.
In 1999, however, Florida provided rental car companies
with a $100,000 cap on their vicarious liability, as long as
the renter has adequate ($500,000!) insurance; if not, up to
$500,000 liability for economic damages may be added.??

Unfortunately, your client may be on the wrong
end of this law if he or she was the renter of a vehicle.
Therefore, your client may need to know that his or her
insurance will probably be primary if your client causes
an accident while driving the kids to Sea World. And
your client could actually be liable to the rental company



if the company has to pay more than the client’s insur-
ance covers.2*

No-Fault/Personal Injury Protection
Florida is a “no-fault” state. Vehicles are required to carry
personal injury protection and property damage liabil-
ity insurance;25 curiously, liability insurance for bodily
injury is not compulsory in the Sunshine State and a
good number of drivers are either uninsured or woefully
underinsured. More about that situation below.

The standard PIP policy in Florida provides medical
and wage loss benefits for injuries arising out of own-
ership or use of a motor vehicle.26 The limit is $10,000.

rating system of the American Medical Association or
some similar, recognized method.3? Indeed, if the case is
tried, the jury is asked to answer a specific question that
the plaintiff did or did not sustain a permanent injury.34
If so, then and only then may the non-economic damages
for pain, suffering, anguish, etc., be awarded; if not, then
the plaintiff is limited only to economic losses not paid
by PIP benefits.

Uninsured/Underinsured Motorists (UM)

Once again, note that bodily injury liability insurance
is not compulsory in Florida. You probably advise your
clients to carry Uninsured /Underinsured Motorist cover-

Curiously, liability insurance for bodily injury is not
compulsory in the Sunshine State and a good number of drivers
are either uninsured or woefully underinsured.

Benefits may have a deductible and pay only 80% of med-
ical bills and 60% of wages. The death benefit is $5,000.

The statutory phrase “arising out of the ownership,
maintenance, or use of a motor vehicle” has led to some
interesting interpretations. First, a “motor vehicle” does
not include a motorcycle, a public bus or mass transit, so
no PIP applies to occupants of those vehicles.2” Second,
taxis and limousines are not required to carry no-fault
coverage and PIP is only available if the injured party
has it himself.28 Third, “arising out of” does not require a
typical car crash; it can include falls while alighting from
the car or other injuries resulting from the use or mainte-
nance of a covered vehicle, even, in some cases, where the
driver is attacked while changing a flat tire.2

If your out-of-state client is driving his own car, most
likely his own auto insurance will govern his rights and
claims and he will seek such benefits as his own policy may
provide. On the other hand, your client may have been a
passenger in his retired Dad’s car and could thus be entitled
to Florida PIP benefits if he has none of his own.30

The second half of Florida’s no-fault law is called the
“tort exemption.” This means that a person involved in
a motor vehicle accident is exempt from tort liability if
his vehicle has the required Florida minimum insurance,
including no-fault coverage3! — that is, exempt unless the
claimant can prove that he has met the so-called “thresh-
old” requirements for maintaining a suit for pain and suf-
fering. Those requirements include significant scarring
and disfigurement, permanent loss of a bodily function,
death and, most commonly, “permanent injury within a
reasonable degree of medical probability.”32 Proof of the
permanent injury requirement is met by expert medical
testimony, often by a chiropractor, and usually expressed
in the form of a percentage derived under the impairment

age under their own policies anyway, but in Florida that
can become the only source of recovery for the negligence
of others.

In some instances, your client may be entitled to
recover under a Florida UM policy. For example, she is
driving her mom’s car when struck by an uninsured or
underinsured driver. “Uninsured” simply means that
the other vehicle has no liability insurance, but it can
also mean that its insurer is insolvent. It also refers to
an underinsured vehicle, one that has insurance in an
amount insufficient to cover the damages sustained;
and it can also mean an unknown vehicle, such as a hit-
and-run driver.3> Unlike some states, the policy limit of
Florida’s Uninsured Motorist insurance is in addition to
any insurance the tortfeasor vehicle has; in other words,
the tortfeasor’s coverage is not subtracted from the UM
limits. Thus, if the tortfeasor has a $25,000 limit and
Mom's Florida UM coverage is $100,000, there is $125,000
in available coverage, not the $100,000 UM limit as in
some states, made up of the tortfeasor’s $25,000 and the
$75,000 difference to reach the UM limit.36

Further, in Florida, UM limits may be “stacked.”
This allows an insured to add together all UM cover-
age he has purchased for the family’s cars.3” A higher
premium is paid for this option, but some do purchase
it. Unfortunately, a nonresident family member or a
non-relative usually cannot benefit from stacking under
most policies, so you'll have to explain to your client that
while Mom gets a UM limit of $200,000 because she has
two “stacked” insured cars, Daughter only has a $100,000
limit from the car she was in.38

The typical procedure is to file suit against the tortfea-
sor (owner and driver) and the UM insurance carrier.
Although in some states UM claims may be arbitrated, in
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So-called “wild animals”
play a role in Florida
jurisprudence too.

Florida most such claims proceed in court if not settled.
The above-mentioned no-fault threshold rules still apply
and permanency is an issue in UM claims t00.3 If the case
is tried against the UM carrier, it is identified by name, its
specific involvement is discussed and its attorney disclos-
es that he represents the insurer.40 If the tortfeasor has not
settled or defaulted, he or she is a co-defendant and sepa-
rately represented by counsel at trial. The court molds the
verdict to apply the tortfeasor’s coverage as a set off if the
damages are less than the combined coverages.*!

Premises Liability

Trip/slip and fall cases are the primary example of this
category and the most common claims attorneys see
against hotels, restaurants and amusements. The main
consideration in such cases is often whether the property
owner had actual or constructive knowledge of the dan-
gerous condition that caused the accident.#2 Constructive
knowledge may be shown by proof that the danger exist-
ed long enough or occurred often enough for an inference
that the owner should have known about it.#3 Actual
knowledge and notice may be shown by prior incidents.44
Experts may be used to show slippery floors, inadequate
inspection or faulty operation methods.

Animals

As the heading indicates, this section covers more than
just dog bite cases, and for very good reasons. Your client
may need recourse for other animal injuries and damages
while visiting in Florida; remedies are available in many
situations.

Florida distinguishes between wild and domestic
animals.#> It also provides special treatment for dogs.46
As in most states, by statute the owner of a dog that bites
a person is strictly liable without regard to notice of a
vicious propensity.#” By a second statute, the owner of
a dog that does “damage” to a person, or to a domestic
animal or livestock, is also strictly liable.#8 The differ-
ence is that the first provision requires a bite to a person,
while the second one deals with other causes of injury or
damage and includes animals as well as people.*” Both
statutes apply only to dogs, not cats, birds, goldfish or
other animals. The more general section affords a remedy
even without direct contact, as long as the injury results
from an aggressive act; for example, a car crashes trying
to avoid a dog running into the street.50 Although these
statutes apply only to the owner of the dog, Florida does
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hold a landlord responsible under common law where
he knew or should have known of a vicious dog on his
premises and had the ability to remove or control it under
the lease.5! Similarly, any other party in control of a dog,
but not an owner, can still be held liable under common
law concepts of negligence.52

The dog bite statute also contains a few other condi-
tions besides requiring an actual bite to be involved. The
victim (the person, not the dog) has to be in a public
place or lawfully in a private place, so trespassing may
be a defense.>3 Any negligence contributed by the victim
reduces the liability of the owner, so provoking the dog
or going into its pen or chained area may be a defense.>
If the owner has a proper (as defined by the statute and
case law) “bad dog” sign, there may be no liability at all
if the victim is at least six years old.>®

So-called “wild animals” play a role in Florida juris-
prudence too. By common law, the owner or keeper is
absolutely liable for injuries unless the victim causes
the attack.5 It is not necessary to prove knowledge of a
vicious propensity with a wild animal; that it is wild is
enough and that term usually refers to the species and
not the individual creature.5” In case you are wonder-
ing how this can apply to your client, just think about
all the attractions in Florida having “wild” animals. We
have everything from alligator farms to zebra ranches.
We have Disney’s Animal Kingdom, Lion Country Safari,
Busch Gardens, Gatorland, Sea World and numerous
other places, great and small, where animals and people
come together and mostly enjoy each other’s company.
Occasionally, however, an animal behaves like an animal
and a person is injured. Your client can sue the owner,
proprietor, keeper or whomever.

Domestic animals, on the other hand, are not presumed
vicious and proof of the propensity is required, although
reasonable care is measured in light of generally known
qualities, as well as any known propensities of the specific
animal.?® For example, saddle horses are not presumed
dangerous but scrub cattle may be.? Again, the owner or
keeper can be held liable for injury by a domestic animal
on a common law negligence theory.

Finally, just to be fair, a word is needed about injuries
to animals. Many visitors bring their pets with them
and little “Fifi” may be injured or killed by the big mutt
owned by grandma’s next door neighbor. If the owner
was merely negligent, there may be liability for compen-
satory damages, but if he can be said to have been willful-
ly or grossly negligent, or even that he did it maliciously,
there may be liability for compensatory damages and
punitive damages.®® Compensatory damages are usually
for fair market value since animals are generally treated
as personal property, but Florida has recognized the emo-
tional side of pet ownership and the grieving owner may
be allowed to add mental suffering as an element where
his pet was maliciously killed.6!



Governmental Tort Claims
Florida has largely abrogated sovereign immunity by a
tort claims statute.62 As in other states, the statute sets out
substantive and procedural requirements and limitations
that must be complied with if a claim against a munici-
pality, county, school board, state department or agency
or other governmental entity is brought. The old distinc-
tion between governmental and proprietary acts has
been replaced by a test for discretionary and operational
activity.%3 The former involves planning and judgment
and is not a basis for liability, while the latter includes the
operation and maintenance of property and facilities and
liability may attach as it would for a private person.t4

The statute specifies that a claimant must file a Notice
of Claim with prescribed information within three years
after the claim accrues and there is a waiting period
prior to suit for settlement negotiations or rejection of the
claim.%5 There is, in general, a liability limit of $100,000
per person and $200,000 per incident, although a legis-
lative claims bill is possible in certain cases warranting
a higher payment.t¢ Attorney fees are capped at 25%.67
The statute of limitations is four years, except if medi-
cal malpractice is involved, in which case the two-year
statute applies; even a wrongful death claim gets the ben-
efit of the four-year statute as to any governmental enti-
ties.t8 Claims may include both negligent and intentional
acts, but individual employees are not personally liable,
absent malice or willfulness.®® Venue is usually where the
governmental entity is located.”0

Case law has established that claims will lie for faulty
maintenance of streets, buildings, and sidewalks, and for
failure to warn of known hazards.”! It has also established
that claims cannot be brought for the failure to improve
roads, build guardrails or correct unknown conditions.”2
Unfortunately, the discretionary/operational distinction
is made on a case-by-case basis and legal research of cur-
rent authority may be needed.

Wrongful Death
Tragedy may strike, even on vacation, and fatal accidents
come under Florida’s somewhat complex wrongful death
statutes. As noted, the statute of limitations is two years
in most cases, and that is usually computed from the date
of death.”? In the case of death by medical malpractice,
however, the two years generally runs from discovery of
the malpractice.” The statutory scheme eliminates any
survival action on behalf of the deceased for injuries caus-
ing the death in favor of an entirely new cause of action
on behalf of the estate and the beneficiaries.”> (Note that
claims unrelated to a fatal accident do survive death, are
not affected, and may still be brought on the decedent’s
behalf.”6)

The Florida Wrongful Death Act is a bit unusual in
some respects. While there is no attempt here to detail
the requirements, elements and nuances of bringing such

claims, a few specifics may be highlighted. All claims of
all the survivors are included in one action brought by the
Personal Representative —e.g., the executor or administra-
tor.”7 The term “survivors” includes the spouse, children,
parents, other blood relatives when dependent on the
decedent and adoptive siblings when dependent on the
decedent.”8 All have claims for economic losses such as
support.”? A spouse also has claims for lost companion-
ship and mental pain and suffering.80

Children of the deceased are classified as either minor
or adult and have different rights and claims: “minor
children” are those under 2581 and have claims for lost
companionship and guidance as well as mental pain and
suffering; adult children only have such claims if there is
no surviving spouse, but may have claims for economic
losses if dependent.82 Parents of a deceased minor child
(under 25) can also claim mental pain and suffering in
addition to economic loss.83 If the wrongful death arises
from medical malpractice, some of the rules are different:
for example, adult children cannot recover for their men-
tal pain and suffering even if there is no spouse.84

In addition to the claims on behalf of the qualified
survivors, the estate itself has claims for lost earnings the
deceased may have had from injury to death, medical
and funeral expenses and “loss of net accumulations,”
which is compensation for projected net business income
or salary during the expected lifetime of the decedent.8
Obviously, this latter element can be substantial in the
case of a high earner. Neither the survivors nor the
estate can make a claim for the pain and suffering of the
decedent; the rationale is apparently that the deceased is
beyond compensation for that.86

Comparative Negligence and Shared Responsibility
Florida operates under a “pure” comparative negligence
system.8” The responsibility of each party is determined
by the jury on a percentage basis and any negligence
of the plaintiff is deducted from the total award.88 Each
defendant is assessed his respective share.8? The legis-
lature recently abolished joint and several liability so
any judgment-proof defendant’s share may be uncol-
lectible.?0

We also allow non-parties to be included in a verdict
if properly identified in discovery. Thus, the theory goes,
responsibility is apportioned to all who contribute to the
accident, regardless of their ability to be sued or held
accountable, so that each contributor bears only his or her
or its actual share of the responsibility.”! This makes for
some interesting issues and strategies and some anoma-
lous results, including the fact that persons who cannot
be legally liable because of immunity can still be accorded
a share of the responsibility.2

Another factor in accident responsibility is Florida’s
seatbelt law. Our motor vehicle law requires use of seat-
belts in most instances and, where required and not used,
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that fact can reduce or eliminate an award to an injured
party on a percentage comparative negligence basis.?
Advise your client to wear a seatbelt in Florida. |

—
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BY A. VIN

elivering an effective appel-
Dlate argument is an exhilarat-

ing and rewarding experience.
Effective argument requires lawyers
to draw on all of the abilities they pos-
sess, including the ability to prepare,
to analyze legal issues, to focus, and
to persuade. In a typical argument,
the lawyer has only a few minutes to
convince the court why the client’s
position is correct and to directly and
persuasively answer questions posed
by the court. Because oral argument
is so focused, and so important, this
article makes the fundamental point
that effective appellate oral argument
does not just happen by preparing
for two or three hours, showing up
and answering questions. Only by the
most careful preparation and thought
can we as advocates serve our clients.

When the court is prepared, and the
lawyers are adequately prepared, the
resulting exchange is not only person-
ally satisfying to the lawyer, but can
make the difference in whether the
case is won or lost. Indeed, our system
of justice is dependent in part on our
performance as attorneys. How well
we prepare our briefs and how well
we argue play an indispensable role in
determining whether the court makes
the correct decision.

I offer these suggestions based upon
what I have read on the subject over
the years, what I have observed watch-
ing others argue, and over 35 years’
experience. I have also taken every
opportunity, formally and informally,
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Suggestions for Effective
Appellate Oral Argument

to discuss with appellate judges what
makes an effective oral argument. I
also realize the risk that people will
read this article and the next time they
hear me argue, say to themselves that
I ought to practice what I preach, or
at least reread this article. Knowing
that the lawyers of this state are not
generally judgmental, I am willing to
run the risk.

Never Waive Oral Argument

Never waive oral argument unless
you are able to read the mind of the
court. As lawyers, we are unable to
know whether the court understands
the facts, is focused on the issues we
believe important, or agrees with us
on those issues. By waiving oral argu-
ment, lawyers are shortchanging their
clients out of the final opportunity to
help the court get the case right.

I know from talking to many law-
yers, particularly former law clerks,
that many people believe that cases are
decided by the time of argument and
arguing is simply a meaningless ritual.
My experience tells me that is simply
not true. In almost every case I have
argued, I have found that one of the
following has occurred: the facts need-
ed to be clarified or pointed out, the
focus was wrong, or the memo which
had been prepared in advance for the
court by law clerks was mistaken in
some material respect. Furthermore, in
talking to judges at judicial screening
panels, we always ask what is the role
of oral argument and we are repeated-

ly told how significant it is. Appellate
judges tell countless stories about how
they were looking forward to asking
the attorney a question for clarification
or seeing how he handles the issue,
only to find out the lawyer did not
even appear. The natural tendency of
the judge at that point is to say, “Well,
if he does not care, neither do 1.”

I am also continually surprised at
the number of lawyers who, while
they appear for argument, really are
waiving it. To me, appearing before
the court and saying “all my points are
in the brief and unless you have any
questions, I will sit down,” is a waste
of the money the lawyer spent for gas
to get to court. It is really saying to the
court, “I am not especially prepared
and I have not taken this very serious-
ly.” I particularly find no justification
in just asking the court for questions
when an attorney is representing the
appellant and must obtain a reversal
in order to win. The chance of obtain-
ing a reversal is generally low, so why
lower your chance even more? As a
respondent, even if you think the court
is going your way from the comments
made by the court during appellant’s
argument, at least make a few focused
points. Give the court time to think of
questions or to remember that they do
have questions, and to show you they
may not be with you after all.

The primary purpose of oral argu-
ment, of course, is to focus on the
important issues, to explain why
your position is correct and to answer



questions about the facts and the law.
Because the court may be approach-
ing the case from a different angle, the
court may misunderstand the issues, or
there may be some issue in the record
which is not clear. Oral argument pro-
vides the opportunity to clarify the
record, to answer questions, and to
focus the case on the issues which are
important to you. To waive that oppor-
tunity, whether by an outright waiver
or by only resting on your papers is
to waive a critical opportunity to win
the case. At a trial, we certainly would
not waive final argument even if we
thought that the proof had gone in
well. Maybe somewhere out there is a
case which is such a sure winner that
it doesn’t require oral argument, but
I have never had the good fortune of
having such a case; and if the case is
such a dead-bang loser, then why was
it appealed?

Preparation

The key to effective oral argument,
as in every other aspect of the law,
is preparation. I personally find that
preparation for oral argument takes
hours and often days. As I am prepar-
ing, I have often considered how much
time I am putting into getting ready
for 15 to 20 minutes of argument,
but that is what it takes. I am always
surprised at the number of lawyers
I see going through the record and
making notes on a blank legal pad
immediately before argument. I keep
going over my argument right up to
the last minute, but I have done the
basic preparation. At a recent meeting
of the Council of Appellate Lawyers of
the Judicial Division of the American
Bar Association, I heard circuit federal
court judges from outside New York
say that, in their experience, only 20%
of the lawyers appearing before them
made effective arguments and only
10% were really “hot.” The point is that
appellate argument, even on what may
seem to be a simple case, is not a task
to be taken lightly with short prepa-
ration and a lack of focus. The client
and our system of justice can only be
served if oral argument is treated as

an indispensable part of the adequate
representation of the client.

I realize method of preparation is a
personal matter, but I set forth in the
following paragraphs my method for
whatever guidance it may provide. The
important point is to have a method of
preparation that works for you. What I
find most effective is to begin preparing
several days or weeks in advance of
the argument. To set aside a couple of
days immediately before the argument
sounds like enough time, but if it turns
out not to be, then the result is panic.
Usually, time has elapsed between the
preparation of the brief and the oral
argument so that other cases and issues
have intervened and the case may seem
somewhat cold when it is time to start
preparing for argument. Therefore, at
least two weeks before the argument,
I will begin preparation. By that point,
I will have had all the cases cited in
the briefs and the opinion of the court
bound in a notebook alphabetically so
that I have all the cases readily avail-
able and organized. I also put copies
of the brief and the opinion below in a
notebook so that I have a portable, orga-
nized set of notebooks to carry around.
I have found long ago that in trying
lawsuits, notebooks give a great sense
of security and I find the same thing in
the argument of appeals.

Reread

My first step in early preparation is
to reread the briefs, the opinion of the
court below and the cases to be remind-
ed of what the case is about. When I am
rereading, I try to think of what would
be the most persuasive way to present
this case, what few issues do I wish to
emphasize (because they shouldn't all
be emphasized), and in what order will
they be presented, even though I know
the order will be thrown off when the
questioning starts. Also, if the questions
don’t come quickly, I will be in a posi-
tion to argue rather than being depen-
dent upon questions from the court.

Prepare a Synopsis
I prepare a synopsis of each of the
important cases, writing both on the

case and with notes, so I know what
it is about, whether it has to be distin-
guished and how it helps or hurts me.
After I have read all of the cases in the
notebook, if they are voluminous, and
if some of the cases are simply boiler-
plate, I may pull out the most impor-
tant ones and put them in a separate
notebook so that it is more portable.

Outline

I prepare a detailed outline in large
print of each of the points I wish
to present, so I can readily read the
argument. Of course, I revise and
re-revise it, which requires retyping
or reprinting because eventually the
outline becomes illegible as the argu-
ment evolves. I include important case
names with citation to the page of my
brief. I then prepare a single page of the
key points so that when the questions
come and as the argument progresses,
I can look at one page to see what point
I have or have not covered, rather than
leafing through several pages.

List Key Points

Many times during an oral argument,
I won't have time to go back to my
detailed argument outline because the
questions come too fast; and when the
questions do come, the planned order
of the argument, of course, can be lost
and my train of thought can be lost. If,
however, I have the key points laid out
on a single page, I can look down to see
what I have or have not covered. I also
tab separate arguments on my main
outline behind the key points page so
that if a question does come on that
point, I can quickly open up the outline
and use it in answering the question or
in making the points. Having a single
page at the front, however, gives me a
sense of security that I won’t forget a
major point. With adequate prepara-
tion, the outline oftentimes is not even
necessary because the key points are
on one page and I basically know what
I want to say. The outline gives me
security, however, and, if there is time
to use it, there is a greater likelihood
that the points I want to make will be
remembered and made.
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You have the court’s
maximum attention at
the beginning, so don’t

squander it.

Use Record References

I incorporate record references into the
outline, so that I can refer to the record
when making a key point if a ques-
tion comes up. I am deathly afraid of
being asked about the record and not
knowing the answer on a key point,
because not having a quick answer
is embarrassing and can affect cred-
ibility. Therefore, I take every precau-
tion to avoid being caught without an
answer. I also make copies of the key
pages of the record and put them in
the notebook. I have them tabbed so
that I can read directly from the record
for a key phrase. I also will put in the
notebook copies of statutes, excerpts
from cases, or excerpts from the deci-
sion of the court below. While reading
excerpts should be done sparingly, if it
is necessary the important rule is not to
paraphrase but rather to quote exactly,
so I want them readily accessible.

Who Should Argue?

Ideally, the person who argues should
be the person who either prepared or
supervised preparation of the brief.
However, I have sometimes been asked
to argue cases when I have not pre-
pared the brief and will do so pro-
vided that the brief is adequate. In
other states, there is a longstanding
recognition of the benefits of having
separate appellate counsel handle the
appeal. In fact, the argument has been
made that appellate practice should
be recognized as a separate area of the
law. In the Journal of Appellate Practice
and Process, Volume Al, Spring 2006,
the author states: “On the civil side,
the tradition of the trial lawyer who
handles a case from first interview
to last order of the highest available
court dies slowly despite the grow-
ing understanding that few lawyers
can optimize both trial and appellate
skills.” Furthermore, some very able
trial lawyers do not have the time
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to handle their own appeals or do
not like doing them. If either is the
case, then appellate counsel should be
brought in.

Additionally, the person handling
the case below often is so wrapped up
in a particular approach or particular
issue that he or she may miss an issue
or approach that will win the case. I
have found that in each case where
I have been asked to do an appeal
where I did not handle the case below,
I have been able to come up with an
approach simply because I am giving
the case a fresh look. In so doing, one
must work carefully with trial counsel
so that the benefit of his or her knowl-
edge is not lost.

When I did not handle the case
below, I also make it a point to meet
with the client to understand that it is a
real case and not simply an intellectual
exercise. By meeting with the client and
empathizing with the client and hear-
ing his or her concerns, I then am able
to feel like I am not simply working on
a file, but as a caring lawyer who may
have an effect on the life of an indi-
vidual, business or government.

The Argument

To start the argument, I always use a
“grabber,” which is a sentence or two
that will get the court’s attention, just
as I would during an opening state-
ment or in summation at trial. Years
ago, I heard Judge Hugh Jones, asso-
ciate judge of the New York Court of
Appeals, give an incredibly good pre-
sentation of how to argue a case, and
one of his main points was that you
have the court’'s maximum attention
at the beginning, so don’t squander it.
That maximum attention comes right
after the judges have put the papers in
the case in front of them. Judge Jones’s
point is not to waste that moment by
pointing out an error in the record
or by giving a recitation of the facts;
rather, have a statement about the case
explaining why justice requires the
result that you are asking for. If there
are some extreme facts, which are rea-
sonably dramatic and sum up your
case, emphasize those. I have generally

found that the court will look up and
be interested.

The only time a grabber didn’t work
was when I was arguing a zoning case
in the Fourth Department, where I was
trying to reverse a decision uphold-
ing the City of Rochester’s decision
to permit a hotel in a residential area.
The hotel had already been open a few
weeks by the time of the argument, so
gave a grabber about the importance of
preserving residential neighborhoods.
My argument was going to be that
hotel guests by their nature come back
late, loud and sometimes intoxicated,
and affect the residential area. I gave
my grabber, which the court didn’t
seem to grasp and there was a hubbub
on the bench. Then, the presiding jus-
tice said: “Mr. Buzard would it bother
you if I told you that when the court
is in session, we stay at that hotel.” At
that point, not only had my grabber
failed, my case had failed. Of course,
I assured the court that the mere fact
that they were staying at a hotel I
was trying to shut down would not
be a ground for me to ask for a recu-
sal; but on the other hand, I quickly
changed my argument on the undesir-
able nature of hotel guests.

After getting the judges’ attention,
move on to the two or three key points
you planned to emphasize. Don't
depend on the court’s questions to
structure your argument. You probably
won't be able to make the argument
in the order that you wish because of
questioning, but don’t depend on the
court. Be ready to argue until stopped.

Be sufficiently familiar with your
argument so that you are not reading
it and are able to speak essentially
without notes. Reading from your
argument or, worse yet, reading from
your brief is a sure way of stopping
the judges from listening, and actually
in some cases drawing a rebuke from
the court.

Be enthusiastic and sound like you
believe in your case. I sometimes think
that because of the usual advice that
argument is not the time for a perora-
tion, lawyers decide that a dull mono-
tone is appropriate. No one, including



judges, likes to be bored and, usu-
ally, people are not especially persuad-
ed when they are bored. Therefore,
I believe that making the argument
interesting and showing enthusiasm
is important, and I have been told
so. One of the highest compliments
I received early in my career, which
I appreciated very much and took to
heart, was when a judge told me that
“you always seem to be enthusiastic
and believe in your case and that it is
good.” I was afraid that I might have
been overdoing it by giving speeches,
but I was reassured. Just like instruc-
tions we give to people trying cases, to
be an effective advocate you must be
yourself, but showing enthusiasm and
belief in your case is critical, regardless
of your personality.

Never Misstate the Law or Facts
The Pattern Jury Instruction charge
that permits the jurors to disregard
anything a witness says if they find a
witness was not credible on one issue,!
I believe is equally applicable to law-
yers and their relationship with the
court. To be helpful to the court and to
maintain our credibility, we as lawyers
must carefully and accurately state
the facts and the law in our briefs and
in oral argument. Once a judge asks
a question in oral argument and the
lawyer gives an inaccurate response,
and the judge finds it out, or knows it
is inaccurate immediately, then there is
a danger that that judge will not listen
to anything else the lawyer has to say.
That phenomenon has been confirmed
to me by talking with judges.

Answer the Questions of

the Judges

We are told from law school forward
always to immediately and directly
answer the questions of the court. I,
therefore, continue to be amazed as
I watch others argue who make the
rookie mistake of not answering the
court’s questions even though they
are not rookies. I don’t think I have
sat through a session of cases, either
in state or federal appellate courts,
without there being a few instances of

a lawyer, at least initially, refusing to
answer the question and requiring the
judges to follow up.

Furthermore, more often than one
would expect, there are lawyers who
persist in not answering the question
given after follow-up by the court, up
to and including the point at which
the judge gives up or is angry. The
lawyers are wasting an opportunity to
bring a judge around, whose vote they
might get if the question is satisfacto-
rily answered. Furthermore, a judge
may be asking the question to help
you persuade a colleague. Finally, not
answering a question makes lawyers
look like they failed moot court in law
school. Often, in answering the ques-
tion, a fundamental point can be rein-
forced or an entire point can be made
in the answer.

Saying “I will answer the question
later” is the same as a direct refusal

and must be avoided. The harder
problem, I think, is when the judge’s
question is difficult to understand or
doesn’t make sense. The better prac-
tice is to ask for clarification rather
than attempting to answer a question
that you don’t understand. If the facts
are wrong in the question, then I think
with most judges, one can gently say,
“Well to answer your question, let me
clarify the facts just for a moment.”
Clarify them and then answer the
question.

Some questions may call for a con-
cession on the facts or law. In order
to maintain credibility a concession
should be given where to not do so
would be a misstatement of the law
or facts. Furthermore, a concession
should be given where it doesn’t really
hurt your case. Make the concession,
then explain how the concession is not
harmful.
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Don’t Attack Opposing Counsel
Direct attacks turn off the court. I
err on the side of caution and never
accuse opposing counsel of misstating
the facts of the case. To me, the better
approach is to let the facts speak for
themselves. I believe that by compar-
ing what your opponent says with the
facts using a record reference is more
effective than a direct attack.

The Use of Humor

The use of humor is a matter of per-
sonal style and also depends on the
nature of the humor. Obviously, oral
argument should not be a stand-up
comedy routine. However, I find that
spontaneous self-deprecating humor
can be helpful. I was arguing a case
involving the emergency doctrine and
the issue was whether the appearance
of a bird of unknown size was a suf-
ficient basis for the judge to charge
the emergency doctrine in an auto-
mobile case. One of the judges asked
me whether it was true that we didn’t
know the size of the bird and whether
the bird could have been big enough to
create an emergency. To which I said,
“Your Homnor, in upstate New York,
there are no birds sufficiently large to
create an emergency — not even a buz-
zard.” The judges roared with laughter
because I was making fun of my own
name. I later heard the judges retell-
ing the story to others and I won the
case. Occasional humor can work if it
is spontaneous, on the point, sparingly
used, and self deprecating.

Bringing the Client to Court

Generally appellate argument is not the
place for clients. Their participation is
not required and they can be a distrac-
tion. If, however, the client insists on
coming, give the client the same direc-
tions you would for trial on demeanor
and dress. The court can generally
figure out in what way which people
are connected with which lawyers,
particularly if you are sitting together.
One appellate judge told me that on a
case involving the reduction of child
support, the husband showed up in
an expensive suit with a Rolex watch,
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therefore providing persuasive demon-
strative evidence against his own case.

Rebuttal

Some appellate courts in this state
permit rebuttal by the appellant and
others do not, so you should check the
rules and practice if you are going to an
unfamiliar court. If rebuttal is permitted,
I believe the prudent course is always to
reserve time for rebuttal. As an appel-
lant, just the fact that you reserve the
time may keep your opponent more
on the straight and narrow. I believe
that in the courts where rebuttals are
not permitted, respondents often feel
free to take liberty with the record
because they know the appellant can-
not respond. The Fourth Department
does not permit rebuttal but has a rule
permitting response by letter,2 which I
will do. However, a letter is by far less
effective and less timely than the abil-
ity to stand up and under a minute
point out the law or facts which the
other side has misstated and to quick-
ly answer an argument emphasized
by the respondent which hadn’t been
addressed before. On the other hand,

do not under any circumstances use
rebuttal for the purpose of going back
over the argument that has already
been made — that will do nothing but
annoy the court.

Summary

Some readers may disagree with some
of these suggestions, so use what
makes sense. Furthermore, while basic
points can be included in an article
like this, the handling of special situ-
ations and emergencies only comes
with experience and instinct. Finally,
in evaluating our performance, we
should always remember the obser-
vation of our fellow New York lawyer,
Justice Robert Jackson, who said that
in arguing before the Supreme Court
he had three arguments: (1) the argu-
ment he planned, which was orga-
nized and complete; (2) the argument
he actually made, which was inter-
rupted, inconsistent and incomplete;
and (3) the unanswerable argument
that he made at night afterwards. W

1. N.Y. PJ.L § 1:22, Falsus in Uno.
2. N.Y. Court Rules § 1000.11.

"Sorry to get you up so early, son. But | wanted to
get in some quality time before my 9 AM ftrial."



James C. Mookre is Counsel, Harter,
Secrest & Emery, in Rochester,

N.Y. He is U.S. vice-president of
U.I.A., and a member of the ABA's
House of Delegates. Mr. Moore was
president of the New York State
Bar Association from 1999-2000.
He received his B.S. from Cornell
University and his L.L.B. from Cornell
Law School. Mr. Moore would like
to thank Robert Salerno and Cathy
Johnson for their assistance in
preparing this article.

Economic Globalization
and Its Impact Upon the
Legal Profession

By James C. Moore

have witnessed an extraordinary advance in the

globalization of the world’s economies. Less obvi-
ous, however, has been the impact of globalization on the
delivery and quality of legal services.

That such an impact has occurred cannot be ques-
tioned. The simple fact is that the same forces that are
transforming the manufacture, delivery and sale of goods
are also having their effect on the way in which legal ser-
vices are provided. The legal profession is, therefore, at a
most important point in its history. One can now see that
while globalization of the world’s economies has created
an extraordinary array of intellectually challenging and
lucrative problems for lawyers, it also brings with it the
potential to undermine or seriously erode the core values
of the profession.

There can be little doubt that the past two decades

Globalization of Economies

It is essential to first ask what is meant by economic
globalization, before considering its impact on the profes-
sion. Broadly stated, it can be defined as the increasing
integration of large segments of the economies of the

nations of the world into a few economies — some might
even say a single economy - so that many goods and
services may be supplied and sold throughout the world
rather than just within the producer’s nation state.

A helpful illustration of globalization can be seen in
the automobile industry. At the middle of the 20th cen-
tury, most nations could claim at least one motor vehicle
manufacturer within their borders; virtually all of those
manufacturers sold their products solely within their bor-
ders. By 2005, however, although there were still approxi-
mately 50 vehicle manufacturers remaining in the world,
consolidation and global expansion had taken place.
Thus, in 2005, a mere 10 manufacturers accounted for 75%
of the worldwide sales of vehicles, and every one of those
manufacturers assembled and sold their products in far
more than one country.!

The phenomenon of economic globalization depends
upon the free movement of people, goods, information
and capital through ever-enlarging portions of the world.2
It is, in fact, Adam Smith’s free market capitalism in bold,
vivid color. In reality however, Smith’s free market still
remains tempered by national interests and policies.
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Interestingly, economic globalization is not new to the
world. In the 18th and 19th centuries, merchants in areas
as disparate as Indonesia, Brazil, Scotland, South Africa
and the United States sought opportunities to market
their products — rubber, sugar, wool, diamonds and steel
— globally. In fact, while some national governments
accomplished this by shipping the goods to other parts
of the world, others reached the goal in a more limited
way by establishing colonies around the world. But the
cataclysms of the 20th century - two world wars, a world-
wide economic depression, and the Cold War, as well
as shifting attitudes towards colonialism — dramatically
slowed the growth of those emerging global markets.3

During most of the past century dozens of economies
were largely defined by the nation-state in which they
existed. At that time the movement of goods, services and
people was severely limited by the tariffs and borders
of the producer’s states. However, in little more than
two decades all of that changed and the globalization of
the world’s economies has accelerated at a breathtaking
speed.

New Developments

Why has this happened? What occurred in the immedi-
ate past that had not happened during the preceding
100 years? As with most complex social issues there are
several answers to those questions but, foremost among
them, are the more or less simultaneous occurrence of
three events or developments:

First has been the integration and consolidation of the
world’s financial markets so that capital can now flow
freely and quickly throughout the world. For example, 10
years ago because of the number of institutions involved,
it might have taken 48 to 72 hours to transfer funds from
a bank in Berlin to one in Singapore; today, that same
transaction can take place in less than a minute.

Second, there has been a general but by no means total
lowering of national trade barriers so that some products
and services can flow unhindered and inexpensively
from one geographic area to the next.

And third, the ability not only of goods and services,
but people, to move freely throughout the world has
been a critical facilitator of globalization. Today, with
virtually no restrictions on the movement of people
throughout the countries of the industrialized world,
bankers from Switzerland can lend money in Romania,
accountants from London can provide services in Hong
Kong, and suppliers in Korea can market their goods in
Canada.*

There were other factors which emerged during the
last quarter of the 20th century to revive and give new
energy to the phenomenon of economic globalization:

The extraordinary advances in telecommunications
— cell phones, satellite television, e-mail, BlackBerrys and
PDF - especially during the past 15 years, all of which
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have made it possible to communicate verbally and in
writing throughout the world almost instantly.

Yet another factor favoring globalization has been
advances in transportation capability and the resulting
reductions in the per-unit cost of transporting goods.
Goods which in times past often took a month or longer
to move around the world and at significant cost, can
now be transported from, say, Shanghai to Los Angeles in
no more than 11 days; and, because of the size of the ships
doing the transporting, the cost of moving each unit from
one location to the other has been dramatically reduced.
Nevertheless, some costs of moving goods around the
world — commercial insurance, airfreight — remain some-
thing of a retarding factor to globalization.>

The increasing ability to store and swiftly retrieve
information from even the smallest computers has made
it possible to enhance the inventory supply process; the
result is the precise movement of goods from one geo-
graphic location to another in such a fashion that delays
are reduced or made nonexistent.

And finally, of course, the end of the Cold War in
1989, and the absence of a major war or depression, have
served the cause of economic globalization.6

New Consequences

One of the consequences of these globalizing forces,
argues the American journalist Thomas Friedman, has
been the creation of a world in which virtually anyone
on the planet can compete with the rest of the world to
provide high quality goods or services at low prices. The
modern business structure, says Friedman, will be hori-
zontal — hence, the title of his book, The World is Flat.” This
development will also have ramifications for the delivery
of legal services in the immediate future.

Economic globalization has had some long-term con-
sequences, as well. Among the most significant has
been the consolidation of many of the world’s indus-
tries: automobile manufacturing, railroads, banking and
accounting are excellent examples of this trend. This
has led to ever larger and economically more powerful
international corporations. Consider, for example the
worldwide scope and influence of Microsoft in comput-
ing and software, Veolia in water treatment, Allianz in
insurance, and HSBC in banking. The economic wealth
of many of these businesses rivals or exceeds the gross
national product of some of the countries in which they
do business. Toyota and Exxon, for example, have capi-
talizations that are greater than all but a small handful of
the world’s nations.8

A further consequence of these events has been that
the economic power of these businesses has tended to
reduce the power and relevance of the political state.
Thus, because of the economic power of some businesses,
and because of the benefits to the nation state in which
they exist — in the form of wages, taxes, development



and ancillary services — there is a great likelihood that the
political leaders of the state will be more deferential to the
business leaders than would otherwise be the case. In a
globalized world, therefore, place becomes less important
than the corporate player.” This development too, will
bear upon the delivery of legal services.

Economic globalization has also produced some
winners and some losers. Nations such as Russia and
Venezuela that are in geographic areas which have an
abundance of natural resources — oil, gas, coal — and those
with a well educated, technologically proficient popula-
tion such as India, Singapore and China have and will
continue to prosper. On the other hand, those geographic
areas whose citizens possess only average technological

lawyers capable of facilitating the merger of business
entities from different cultures, or lawyers capable of
bringing about the resolution of disputes among people
and businesses from different societies, or who are capa-
ble of protecting intellectual property as its use expands
beyond its country of origin. Clearly, lawyers who par-
ticipate in worldwide networks of lawyers, or who serve
global financing institutions, and who are technologi-
cally competent, will enjoy an abundance of clients and
satisfying work. Without doubt, economic globalization
will lead to exceptional opportunities for many of our
colleagues.

A second point is that many observers believe that
economic globalization is not an implacable force which

It seems beyond serious argument that globalization’s
impact on the profession of law will be profound both in
the short and in the long term.

skills or whose leaders are unwilling to change or adapt
to the economic forces which are at work in the world,
will be left behind.

Sadly, for some geographic areas, the advent of eco-
nomic globalization has been painful. Steel mills that were
once productive in East Germany and in the northeastern
United States now lie unused because products which
they produced can be obtained less expensively from
other parts of the world. Some commentators have also
noted that for the world’s poorest nations, — Pakistan and
most of Africa are examples — globalization has produced
no significant benefits.19 Not surprisingly, people who
live in those adversely affected geographic communities
are disheartened by the effects of economic globalization
for, in many ways, its force has destroyed their world,
their culture and their lives. And yet, as the prominent
U.S. historian, Walter Lafeber, has astutely observed, “In
this developing battle of capital versus culture, capital
will ultimately win.”11

Globalization's Impact on Law

These developments lead, therefore, to a discussion of
globalization’s impact on the law. Indeed, that impact
cannot be denied. Law professionals — lawyers, magis-
trates, judges, corporate counsel — find themselves work-
ing in a world which is undergoing a transformation as
radical as that of the industrial revolution. How then, will
this phenomenon of economic globalization affect the
profession of law? What are its ramifications for today’s
law professionals and their successors?

Preliminarily two aspects of globalization should be
noted: The first is that globalization carries with it an
abundance of opportunities for lawyers and their firms.
For example, the globalization of markets will require

will overwhelm everything in its path. This is important
for lawyers to bear in mind. While globalization may
present the profession with new opportunities, it must be
understood that other opportunities will still be abundant
among a lawyer’s non-globalized clients. The fact is that
while globalization has dramatically affected market seg-
ments like publishing, manufacturing and the provision
of some services such as banking and insurance, in agri-
culture, health care, and entertainment, its progress has
been modest at best; in some cases, it has met strong resis-
tance. For example, in the summer of 2006, Pascal Lamy,
the director general of the World Trade Organization,
suspended talks intended to facilitate international trade
in agriculture. Those negotiations were not successful
because the major countries involved, France, Germany
and the United States, could not agree upon the levels
to which they would reduce financial supports given to
their farmers. In sum then, it can be said that while glo-
balization is clearly an extraordinarily important force in
the world there are also aspects of the world economy,
places in the world, and political groups resisting it and
in some cases, with considerable success.

All of that having been said, it seems beyond serious
argument that globalization’s impact on the profession
of law will be profound both in the short and in the long
term. Indeed, the great concern is that the very forces
which are propelling the global expansion of markets
- increasing profits through cost reduction, speed, effi-
ciencies, consolidation, and ceaseless competition for a
lower cost supplier — have the potential to undermine
the core values of our profession, values which have well
served the profession and society.

Consider what it is that lawyers around the world
regard as the core values of the profession. These are: the
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independence of each lawyer from all forms of authority
— political, religious and most important, from that of the
attorney’s clients — which results in unbiased and objec-
tive judgment; the sanctity of what the client tells the
lawyer in confidence; and that the profession is a learned
one — that one may not join its ranks without some formal
and prescribed training.12 Lawyers also subscribe to the
primacy of the rule of law rather than the rule of an indi-
vidual, of an army or of a religious leader. And lawyers
place great emphasis — at least in theory — on the concept
of equal access to justice and the ethical obligation of the
individual lawyer to fulfill that mission, even if it means
doing so without compensation.

These values have existed for centuries largely because
lawyers and their professional associations have sought
to protect them and because of the perception that they
have served society well. However, there can be little
doubt about the fact that the advance of economic glo-
balization poses a serious and potentially devastating
challenge to many if not all of these values. Regrettably,
the beneficiaries of globalization are often well served
by a less independent legal profession, by one in which
lawyers may be required to disclose comments made by
their clients, or worse, in which individuals will be dis-
couraged from seeking legal counsel so that the attorney-
client privilege will be avoided, and by circumstances in
which anyone can be taught to perform individual legal
functions without the necessity of complying with the
rigors of a legal education.

Globalization, characterized by the rise of the large,
multinational corporation not wedded to the culture and
norms of any state, may also undermine respect for the
rule of law. This may occur because of the way in which
those large corporations tend to privatize law by con-
tractually establishing their own periods of limitation,
standards of conduct, damages which can be recovered,
and methods of dispute resolution. While this develop-
ment may well serve the interests of the corporation and
its customers, the long-term result may be that a nation’s
legislatively enacted laws will become irrelevant and its
judiciary will be left with only criminals and the impov-
erished to pass judgment upon.

And, one can only ponder in a worried way what
impact the force of globalization will have on the individ-
ual lawyer’s or the law firm’s ethical but not mandatory
obligation to assist those who cannot afford to pay for
the lawyer’s assistance. Will time pressures, travel and
client needs leave the lawyer with less time and incen-
tive to respond to the legal needs of the poor? Will the
profession’s proud tradition of pro bono assistance survive
this revolution?

As the phenomenon of economic globalization reduces
the role and power of the nation state — when compared
to the economic power of the international corporation
or regional trading groups or institutions such as the
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World Bank, Mersocur in Latin America, or the European
Union’s “single market” — there is a significant risk that
the core values of the profession will be challenged by
those groups, or efforts to circumscribe these values will
be made. Consider, for example: the large international
corporation with major facilities and many workers in
a modestly sized political state which would very much
like to keep that corporation operating within its borders.
However, the leaders of the corporation are finding that
environmental challenges to its work by lawyers are an
impediment to its continuing success. The corporate lead-
ers then suggest to the political leaders that it would be
in the best interests of the country to place some limits on
the type of environmental litigation or challenges which
lawyers in that country could mount. Will those politi-
cal leaders have the desire or political will to resist the
demands of the corporate leaders? Will they be willing
to state that their citizens are better served by an inde-
pendent, aggressive bar than by one which is subservient
and passive?

It is essential, therefore, that members of the profes-
sion constantly be conscious of the forces brought on
by economic globalization and the likelihood that those
forces will adversely affect the lawyer’s independence
and his or her objectivity.

Yet another change in the way legal services are pro-
vided in these times of economic globalization is the
speed with which transactions must be accomplished
and advice given. There are few lawyers who have not
on occasion thought, “I lament the pace at which busi-
ness is conducted these days; I am dismayed that there is
not more time to think about the way this merger or that
acquisition is being structured and its consequences for
my client.” The facts are that the use of laptop computers,
BlackBerrys and modern cell phones, the need to pre-
vail over the competition, and the costs of capital, have
greatly accelerated the speed with which transactions
must take place. Unfortunately, one consequence of this
development is that the individual lawyer has less time
for contemplation and revision. And, regrettably, in the
end, it will be the client who suffers because there will be
less time to develop a thoughtful legal product.

Finally, on this far-from-exhaustive list of the conse-
quences of economic globalization upon the legal profes-
sion is the fact that there will be the increasing existence
of cross-border practice. This will be especially true as
the barriers to legal practice in other than one’s home
jurisdiction, are lowered. Indeed, serious consideration
is being given in several jurisdictions to modifying ethi-
cal standards so that lawyers admitted to practice in one
state, in some circumstances, will be permitted to prac-
tice in another state without the need of having to seek
admission to the bar of that state.

The phenomenon of cross-border practice means that
lawyers and law firms who are part of an international



network of legal service providers, or those who work
with financial service providers, will be able to provide
added value to the clients which they serve.l3 It also
means that language skills in other than one’s native
tongue will be of great value. Indeed, the American
statesman, Henry Kissinger, predicted a few years ago
that by 2025 only three languages would be used in inter-
national business: English, Spanish and Chinese.!* And
of course, law firms with a physical presence in countries
other than their own will be at a great advantage.

There will also be some opportunities for lawyers
who can provide a service to clients who may not be in
their home state, at a lower price. Thus, for example, it
has been widely reported within the past year that some
U.S. businesses have sought legal services from lawyers
outside of the United States — specifically, from India — for
what the business leaders regarded as routine, non-criti-
cal legal functions.15

An obvious corollary of these developments — and a
concern — will be the reduced ability of individual states
and professional associations to regulate the profession.
Thus, for example, which state will set the continuing
education standards or the standards for admission to the
bar for lawyers who practice in more than one jurisdic-
tion? And, one has to wonder, will that state regulatory
authority have the power to discipline lawyers who vio-
late those standards?

Some commentators have also predicted that much
like their business and corporate clients, law firms will
consolidate into ever-larger firms with some reaching the
size of 10,000 lawyers. Because of their size, these observ-
ers believe the firms will have a voracious appetite for
capital to pay for talent, technology and facilities. One of
the observers even suggested that the need for capital in
these mega-firms will be so great that it may cause them
to seek to become public corporations so that they can
sell stock.16 In the near future, some believe, globalization
will lead to greater reliance by appellate courts on inter-
national norms and the decisions and statutes of states
other than their own.1”

There are some who argue that the phenomenon of
economic globalization will abruptly end if the scourge
of terrorism gains force, or if state protectionism becomes
more of a factor, or if a major economic depression
occurs.18 Indeed, it is ironic, is it not, that the very forces
that drive economic globalism — open borders, free move-
ment of goods and capital — also lower the barriers to
acts of terrorism? But for the time being, the words of the
Japanese economist Kenichi Ohmae seem an apt state-
ment of the impact of globalization on the world: “The
global economy has its own dynamic and logic; it is irre-
sistible; it is destined to impact everybody.”1? |
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esearching New York State
R;administrative rules and regu-

ations can be a difficult and
unfamiliar task for many researchers.!
Attorneys who are thoroughly famil-
iar with the case reporters, formbooks,
and McKinney’s Consolidated Laws may
have little experience with researching
state administrative rules and regula-
tions, including even such basic tasks
as identifying citations and knowing
where they are published. In fact, this
author has encountered researchers
who have confused citations to state
regulations with those to the New
York City Administrative Code and
vice versa.

Under the State Constitution, “[n]o
rule or regulation made by any state
department, board, bureau, officer,
authority, or commission . . . shall be
effective until it is filed in the office of
the Department of State.”2 The rule-
making process® that produces these
rules and regulations begins with the
writing of a proposed rule by a state
agency, department, etc. After a regu-
latory impact statement, regulatory
flexibility analyses, and a job impact
statement are prepared, approval to
proceed is sought from the Governor’s
Office of Regulatory Reform. The pro-
posed rule is then submitted to the
Department of State for publication,
accompanied by the impact statements
and flexibility analyses, in the weekly
State Register. Published since April
1979, the State Register, unlike its bet-
ter-known counterpart, the Federal
Register, contains the full text of only
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Researching New York State
Administrative Rules and

Regulations

a few proposed or new regulations.* If
the relevant regulation exceeds 2,000
words, or if the agency or department
in question so chooses, only a sum-
mary appears. Persons seeking the full
text of the summaries should get in
touch with the department or agency
representative listed as the contact in
the Register notice.

Once notice of a proposed rule
appears in the State Register, there is
a 45- or 60-day period for public com-
mentary, either at a scheduled public
hearing or by written communication
to the agency or department involved.
Unless substantial changes are
required, necessitating another notice
in the Register and an additional 30-day
comment period, the agency or depart-
ment adopts the final rule and files
the text, along with an Assessment of
Public Comment, with the Department
of State’s Division of Administrative
Rules. A notice of adoption appears
in the State Register, and the full text
of the rule will then eventually be
published in the Official Compilation of
Codes, Rules and Regulations, popularly
known as the N.Y.C.R.R.

PriortopublicationintheN.Y.C.R.R.,
a copy of a regulation, usually signed
by a commissioner, is forwarded to the
Department of State. Editorial work is
then done by the Department, which
enters additions and deletions, and
then prints out a hardcopy version.
This is proofread and revised before
being sent electronically to Thomson
West for publication. Ideally, new
inserts for the N.Y.C.R.R. are supposed

to be ready on the 15th and 30th of
each month, but publication of the State
Register, which must appear weekly,?
takes precedence over updating the
contents of the N.Y.C.R.R., which can
cause a delay in issuing updates. Thus,
as of this writing, the most recent sup-
plement to the N.Y.C.R.R. was dated
July 31, 2006, which creates a so-called
“gap” in coverage.

The N.Y.C.R.R. contains the full text
of New York State rules and regulations
for over 100 state agencies, authori-
ties, departments, commissions and
interstate commissions. Its predeces-
sor was a five-volume bound set first
published in 1945, and then updated
with 15 annual supplements, which
was replaced by the current loose-
leaf version, which first appeared in
1960, published by Lenz & Riecker.
Today, the official print edition of the
N.Y.C.R.R. consists of 83 volumes, plus
a two-volume master index, containing
22 titles of various lengths, Regulations
of major departments may take up
several volumes, such as those of the
Department of Taxation and Finance
(Title 20; three binders), and Judiciary
(Title 22; five binders). In contrast, the
far-shorter compilations of 82 smaller
agencies, such as the Buffalo Sewer
Authority or the Long Island Power
Authority are grouped together in the
three-volume Title 21 (Miscellaneous).

Each section of the N.Y.CRR. is
followed by an historical note indi-
cating when it was filed, amended,
or repealed, along with the effective
dates of these actions. Each volume



has a separate annotations section pro-
viding summaries of cases, attorney
general opinions, and agency/depart-
ment opinions, orders or decisions
relating to the regulations it contains.
The annotations sections also con-
tain cross-references to sections of the
Consolidated Laws, and to a limited
number of secondary sources, includ-
ing New York Jurisprudence 2d, Carmody
Wait 2d, American Jurisprudence 2d,
American Jurisprudence Pleading and
Practice Forms, and ALR annotations.
There are also eight administra-
tive codes that are not part of the
N.Y.C.R.R. These are the Building Code,
Residential Code, Fire Code, Plumbing
Code, Mechanical Code, Fuel & Gas
Code, Property Maintenance, and
Energy Conservation Construction
Code, which were all released in 2002,
and whose adoption was the result of
a regulatory reform program aimed at
bolstering the state construction indus-
try and creating jobs. They are based on

users of Westlaw can also link direct-
ly to the cited cases and to selected
sections of New York Jurisprudence 2d.
The other services’” unofficial versions
only provide the text of the regula-
tion and an historical note. However,
since they mirror the print version, the
Thomson West electronic products are
only as current as the last loose-leaf
update. In contrast, LRS’s unofficial
version, which is updated when new
regulations are received directly from
the agencies involved, is more cur-
rent. Similarly, LexisNexis and Loislaw
databases also include changes made
since the last updating of the offi-
cial N.Y.C.R.R. Thus, for example, the
LexisNexis, Loislaw, and LRS version
of N.YCRR. title 8, § 574.1, dealing
with parking at SUNY Delhi, contains
a new section d, a veterans’ exemption
from parking fees, which was effective
on September 13, 2006. However, as
of this writing, the Westlaw version
did not.

providing online access to the codes in
downloadable PDF files is available at
the Council’s e-codes Web site (http://
www.ecodes.biz). Code clarifications
made in 2003, including corrections of
typographical errors, are available at
the Department of State, Division of
Code Enforcement and Administration
Web site (http:/ /www.dos.state.ny.us/
CODE/codeclarif.htm).

Unfortunately for those who wish
to keep track of rule changes, the State
Register table of contents and action
pending index do not indicate which
title and section of the N.Y.C.R.R.
would be affected by proposed regu-
latory changes. There is also no state-
published equivalent of the Code of
Federal Regulations Sections Affected
for the N.Y.C.R.R. However, James
R. Sahlem, director of the Supreme
Court Library at Buffalo, compiles
N.Y.C.R.R. Sections Affected, which is
updated twice monthly, and provided
to subscribers electronically, free of

Unfortunately for those who wish to keep track of the rule
changes, the State Register table of contents and action pending
index do not indicate which title and section of the N.Y.C.R.R.

would be affected by proposed regulatory changes.

codes published by the International
Codes Council (ICC) in 2000 and
amended in 2001. The codes have New
York modifications; these New York-
specific additions are underlined in
the text, and deletions of basic code
language are noted by arrows in the
margins. The eight codes are available
either individually or as a complete
set in loose-leaf or softcover from the
Council (http:/ /www.iccsafe.org).
Commercial online access to the
N.Y.C.RR. is provided by LexisNexis,
Westlaw, Loislaw (which is available
at a discount to NYSBA members),
and the Bill Drafting Commission’s
subscription service, the Legislative
Retrieval System (LRS). The Westlaw
and West CD versions mirror the offi-
cial Thomson West print version, and
thus contain the case annotations;

Currently, there is no free Internet
access to the entire contents of the
N.Y.C.R.R. However, free Internet
access to an unofficial version is
planned for 2007 or 2008. Free access to
selected sections of the Code is current-
ly provided at the Governor’s Office
of Regulatory Reform Web site, which
maintains links to the sites of agencies
and departments that post their regu-
lations online. The quality of coverage
naturally varies from site to site. (Two
which the GORR believes do an espe-
cially good job in keeping their rules up
to date are the sites of the Department of
Environmental Conservation (http://
www.dec.state.ny.us/website/regs)
and the Department of Health (http://
www.health.state.ny.us/regulations).)
The eight ICC-based codes are avail-
able on CD-ROM, and a subscription

charge. Arranged by title and section,
it notes any new or proposed regu-
lations, and those which have been
added to, amended, renumbered, or
repealed. Also included are the dates a
regulatory action was noted in the State
Register and, if applicable, the effec-
tive date. Other methods of tracking
regulations include making a standing
request with the relevant agency or
department, and checking commercial
publications or agency/department-
published bulletins or newsletters
such as the DEC’s Environmental Notice
Bulletin. Online tracking services are
available on LexisNexis, Westlaw, State
Net (a service of Information of Public
Affairs in Sacramento), the Legislative
Retrieval System, and possibly at
selected individual agency or depart-
ment Web sites.
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Obtaining historical information
about state rules and regulations var-
ies in difficulty. Access to back issues
of the State Register should present
few problems since it is held in hard-
copy by a large number of depository
libraries, and a complete set of back
issues on microfiche, published by the
William S. Hein Co., is also widely
available. As for online availability,
issues of the State Register published
since June 25, 2003, are available free
in PDF format at the Department of
State Web site (http://www.dos.state.
ny.us/info/register.htm), as well as on
LexisNexis (since issue 48 of 1997).
However, locating the text of super-
seded regulations from the N.Y.C.R.R.
can be time-consuming and difficult. It
involves using loose-leaf pages, known
as “take-outs,” which were removed
from the binders when new supple-
mentation was received.

The take-outs are not widely avail-
able. Most libraries that receive the
N.Y.C.R.R,, including those at the New
York Law Institute and the Association
of the Bar of the City of New York, donot
retain them. Major libraries with com-
plete collections of take-outs include
the State Library in Albany, the Fourth
Department Library in Rochester, and
the Supreme Court Library at Buffalo.
The University of Buffalo Law Library
also has a complete set, and New York
County Lawyers” Association Library

has a collection of out-takes starting
with June 1969.

Typically, those libraries that retain
the take-out pages will keep them in
dated binders. Thus, to find a super-
seded regulation, one must first ascer-
tain the date of amendment or repeal
from the historical note that accompa-
nies the regulation, and then check the
binder containing the take-outs for the
date immediately following the date of
repeal or amendment. For example, if
one wanted to see the early 1970s ver-
sion of the Rules and Regulations on
Controlled Substances, the historical
note in the current edition indicates
that the entire previous version was
repealed in March 1973. Accordingly,
the pages containing the old version
can be found in out-takes from that
date. This may seem to be a rela-
tively simple task; however, in many
instances it is a painstaking process
since the desired rule may be difficult
to locate within a given batch of out-
take pages, and the older versions
of regulations may have had differ-
ent section numbers. Things are far
simpler if one simply needs to locate
the version of a regulation in effect
at the end of a given recent year.
LexisNexis has databases containing
the N.Y.C.R.R. as it was on December
31 in 2004 and 2005. Westlaw’s back
file is more extensive, providing data-
bases containing the versions of the
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N.Y.C.R.R. in effect on December 31,
for 2002 through 2005.

In contrast, locating citations to
various state regulations is a relatively
simple matter. Volume 8 of the latest
edition (2005) of Shepard’s New York
Statute Citations lists citations in fed-
eral and state case reporters, the ALR,
New York attorney general opinions,
and selected law reviews. As with
statutes, analysis codes identify cases
declaring regulations to be constitu-
tional, unconstitutional, valid, void,
etc., as well as those that provided
interpretation. However, unlike stat-
utes, no historical information is pro-
vided. The aforementioned informa-
tion can also be obtained online with
LexisNexis’s Shepard’s service and
Westlaw’s KeyCite.

Finally, determining the intent
behind regulatory changes can be dif-
ficult since, unlike statutes, there is no
“legislative history.” The general advice
usually given to those seeking informa-
tion on intent is to get in touch with the
department or agency contact person as
listed in the State Register when the rule
was proposed or adopted. An alterna-
tive is to contact the department/agen-
cy’s legal department, where some-
one might have knowledge as to why
the rule in question was changed or
adopted. An additional possibility, if
the rule’s adoption was newsworthy,
would be to search for relevant articles
in the LexisNexis or Westlaw newspa-
per databases. |

1. For more detailed treatments on certain aspects
of New York administrative law research, see
Patrick J. Borchers & David L. Markell, New York
State Administrative Procedure and Practice §§ 10.2—
10.3 (1998); William H. Manz, Gibson’s New York
Legal Research Guide 209-33 (2004).

2. N.Y. Const. art. IV, § 8. For a history of the
State Register and the N.Y.C.R.R., see Robert Allan
Carter, The Official Compilation of Codes, Rules and
Regulations of the State of New York and the State
Register: Their History and Use (1984).

3. Ahelpful chart outlining the rule-making pro-
cess is available at the Department of State Web site
<http://www.dos.state.ny.us/info/rulediagram.
htm>. See also N.Y. State Administrative Procedures
Act § 202.

4. The State Register was preceded by the State
Advertising Bulletin (1928-1944) and the State Bulletin
(1944-1979).

5. N.Y. Executive Law § 147(1).
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The Wave of the Future

or Blatant Copyright
Infringement?

Digitalization of Libraries and Other Works

By Joel L. Hecker

able for free to everyone, or at least everyone with

access to the Internet, is now more than just a
dream to some. Of course, to achieve such a universal
library would require, in the opinion of those opposed,
either a wholesale revamping of current copyright laws
or judicial interpretations that would, in effect, curtail the
limited constitutional monopoly granted to authors over
their work.

The concept of making all knowledge readily avail-

Current Copyright Laws

In substance, the United States Copyright Act of 1976
grants a limited monopoly to copyright owners to exploit
their copyrightable creations. The monopoly is limited
because of the need to balance other constitutional rights
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loosely grouped under the concept of the public’s right
to know, which are now codified under the theory of fair
use in 17 U.S.C. § 107.

Fair use is an affirmative defense to copyright infringe-
ment that creates a limited privilege to use copyrighted
material without the owner’s consent in a reasonable
manner that does not stifle the very creativity that copy-
right law is designed to foster. When analyzing whether

JoeL L. Hecker (HeckerEsq@aol.com) is Of Counsel to Russo & Burke, in
New York City, where he practices in every aspect of photography law.
This article is adapted from a chapter in the forthcoming Entertainment
Litigation, edited by Peter Herbert and Elissa Hecker, co-published by the
Entertainment, Arts and Sports Law Section and the NYSBA.




a particular use constitutes a “fair use,” the Copyright Act
lists four non-exclusive factors to be considered. These
factors are:

1. the purpose and character of the use, including
whether such use is of a commercial nature or is for
non-profit educational purposes;

2. the nature of the copyrighted work;

3. the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and

4. the effect of the use upon the potential market for or
value of the copyrighted work.

While no one factor is considered dispositive in the fair
use analysis, the courts have traditionally given the most
weight to the first and fourth factors. The more recent
cases have emphasized the “transformative” aspect of the
use under the first factor, which has been loosely defined
as adding something new to, and not merely superceding
the, original work.

Needless to say, a fair use analysis is very fact inten-
sive.

Google's Booksearch Project

Google has entered into agreements to digitize the
entire contents of five major libraries, including Harvard
University, the New York Public Library and Oxford
University, without the affirmative consent of the copy-
right owners of the material constituting the collection.
Some of the agreements cover entire collections, while
others permit only materials in the public domain to be
scanned. Google has taken the position that digitizing the
libraries is not the creation of substitutes for the original
works, but simply the creation of an electronic card cata-
logue, and to do that, it must copy the entire works.

Primary Litigation Against Google

Lawsuits have been filed by the Authors Guild! and by
the Association of American Publishers? in the United
States District Court in New York to stop the Google
Booksearch Project. At present, the cases are still in the
preliminary stage.

Ancillary Litigation

There are other lawsuits against Google which may have
significant influence upon the Booksearch Project cases
in New York.

Agence France-Presse

Agence France-Presse v. Google. Inc.3 was brought against
Google in the United States District Court in Washington,
D.C. in March 2005. Agence France-Presse (AFP) alleges
that Google’s News Service scans approximately 4,500
news outlets and highlights the top stories under generic
topics such as “sports.” Many stories carry a small pho-
tographic image known as a thumbnail, a headline, and

some text from the beginning of the story. The concept is
that a visitor can click on the headline to access the com-
plete story at the source Web site.

However, the stories carried by AFP do not come direct-
ly from AFP. Rather they originate from AFP subscribers,
some of whom may actually want their sites indexed by
Google to enhance potential advertising revenue.

At the time the AFP case was filed, Google was expected
to rely on the Leslie Kelly v. Arriba Soft Corp.,* a Ninth Circuit
Court of Appeals 2003 decision which held, in effect, that
the thumbnail photographs in that case were transforma-
tive and thus constituted a fair use. However, the effect of
that decision has become questionable after the February
2006 decision in Perfect 10 v. Google, Inc.,> which may pose
the gravest threat yet to global digitalization.

Perfect 10 v. Google

The Ninth Circuit Court of Appeals’s opinion in Leslie
Kelly v. Arriba Soft Corp. affirmed that of the district court,
and permitted Arriba’s Internet search engine to con-
tinue to display Kelly’s photographs in the form of small
thumbnail size images. After that circuit court opinion,
most people, including Google’s attorneys, presumed
that use of thumbnail images would continue to be a fair
use under the Copyright Act.

Perfect 10 v. Google, Inc., brought in the United States
District Court for the Central District of California,
has now revisited the issue in a different context and,
given the changing technology and market conditions,
has found that reproducing thumbnail-size images of
photographs on an Internet search engine may indeed
constitute copyright infringement. The case concerns
Google’s image search function in the form of thumbnail-
size images as part of its search engine services. As stated
by the court, it “arises out of the increasingly reoccurring
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conflict between intellectual property rights on the one
hand and the dazzling capacity of Internet technology to
assemble, organize, store, access, and display intellectual
property ‘content’ on the other hand.”®

Perfect 10 publishes an adult magazine and operates
a subscription Web site which features “high quality,
nude photographs of ‘natural’ models.”7 It has invested
$36 million over the past nine years to develop its brand,
which included photographing over 800 models and
creating over 6,000 high-quality images, which have been
registered with the Copyright Office.

Google is of course the king of the search engines.
It indexes Web sites on the Internet via a web crawler.
Google, as part of its activities, displayed thumbnail ver-
sions of images found on the Perfect 10 Web site. Google
admitted it displayed these thumbnail versions but argued
that such use is considered fair use under the Copyright
Law. In particular, Google relied upon the Kelly decision.

The Perfect 10 court, on a preliminary injunction
motion, ruled against Google, finding that the use of the
thumbnail images in this instance probably constitutes
copyright infringement. The opinion differs from Kelly
largely because Perfect 10 was able to establish that it had
created a new market for these thumbnail-size images of
its nude photos. This new market arises out of the fast
developing technology which permits downloading of
images onto cell phones. The court found the availability
of the same images in the same size on the Google Image
Search would more than likely impact upon Perfect 10’s
market and therefore decrease its sales.

This issue really did not arise in the Kelly case as that
court just made a presumption that there was no market
for thumbnail-size images, without any discussion, and
apparently Leslie Kelly had not established that he made

Wy ou could i
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sales of that size image. This is a prime example of how
new technology impacts on existing law.

Google has appealed the Perfect 10 decision so the
Ninth Circuit Court of Appeals will have a chance to
revisit its own rulings in the Kelly case. In the meantime,
Google and other search engines can no longer feel con-
fident that they can continue to crawl the Internet and
reproduce photography in thumbnail-size images or any
other sizes for that matter, without the possibility of being
found to have committed copyright infringement.

Conclusion

One of the basic issues raised by the Google Booksearch
Project, and the responses by publishers, is not whether
the copyright content contained in libraries and other
repositories should be digitized, but who will control it
and be in a position to economically exploit the resulting
databases. At least one publisher has already indicated
that it intends to digitize its entire backlist of books, rep-
resenting some 20,000 titles, and make them available
online. This, of course, is being challenged by authors on
similar grounds to their opposition to Google’s Booksearch
Project. These issues are complex and not subject to easy
solutions. The one certainty would appear to be that the
ever-changing technology will be the dog that wags the
legal tail. |

. Authors Guild v. Google, Inc., No. 05 CV 8136, 2005 WL 2463899 (S.D.N.Y.
ept. 20, 2005).

1
S

2. McGraw-Hill Co. v. Google, Inc., No. 05 CV 8881 (S.D.N.Y. Oct. 19, 2005).
3. No. 05-00546 (D.C. Cir. Mar. 21, 2005).

4. 336 E3d 811 (9th Cir. 2003).

5. 416 F. Supp. 2d 828 (C.D. Cal. 2006).

6. Id. at831.

7. Id.
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backs as well on all of us, and on all
New Yorkers who look to the courts
to protect their rights and redress their
grievances.

The failure to adopt a fair pay adjust-
ment for New York’s judges, much less
to approve a compensation commis-
sion, was terrible public policy and a
serious setback to the reform agenda. I
can assure you that the New York State
Bar Association will continue to raise
its voice in protest until that failure is
reversed.

Core Values

I have written in many previous
President’s Messages about my efforts
to protect and strengthen core values.
Those efforts will continue until the
last day of my term.

Independence of the bench and the
bar are the cornerstones of our legal
system. Both have been under attack,
indeed under siege. But the vigor-
ous response of the legal profession
- including, in particular, the New
York State Bar Association — has made
a difference. In recent months, that
response has included the following:

e We led the national fight against
the outrageous effort by Assistant
Defense Secretary Charles
Stimson to punish lawyers who
represent Guantanamo detainees.
Iissued an immediate statement
denouncing Stimson’s proposal
for a boycott of such lawyers and
then spoke on NYSBA's behalf at
the ABA House of Delegates as
the lead sponsor of a resolution
condemning it. The resolution
was overwhelmingly approved,
Stimson’s proposal collapsed and
Stimson himself resigned.

e We fought the Justice
Department’s notorious
Thompson Memorandum, which
directs federal prosecutors to
coerce waiver of the attorney-cli-
ent privilege and the termination
of corporate counsel fee reim-
bursements. Again, I spoke on
our Association’s behalf at the

ABA House of Delegates as lead
sponsor of the successful resolu-
tion against these practices; we
filed an amicus brief in the Second
Circuit in support of Judge Lewis
A. Kaplan’s decision invalidating
the fee cut-off in the KPMG case.
I wrote and broadcast public ser-
vice announcements explaining
and extolling the role of lawyers
in aiding the needy, helping ordi-
nary people solve their problems,
defending the judiciary from
political interference and protect-
ing the public’s rights. These were
aired thousands of times on hun-
dreds of radio stations throughout
the state. Because of the public
service value of the announce-
ments, we received $1,500,000 of
air time in exchange for a $60,000
donation to the Broadcasters
Association.

I testified and lobbied for the
judiciary’s budget and, with the
singular exception of the salary
adjustment, we were remarkably
successful. The $2.4 billion judi-
cial budget, as approved by the
Legislature, contained everything
that Chief Judge Kaye advocated
and we supported, again with the
exception of the raises. In addi-
tion, we were instrumental in
getting a significant increase in
funding for the Commission on
Judicial Conduct.

Our Committee to Review
Judicial Nominations vetted the
qualifications of three sets of
nominees, in connection with the
expiration of the terms of Chief
Judge Kaye and Judges Albert

K. Rosenblatt and George Bundy
Smith. This is a difficult, time-
sensitive and extremely important
task, which helps to ensure that
only qualified nominees will fill
those seats, and that partisan poli-
tics will not control the selections.
Our reform agenda, including
merit selection, the judicial sal-
ary commission, and increasing
the retirement age of judges, is
designed to protect the indepen-

dence of the judiciary, and, as
indicated above, I devoted a great
deal of energy to promoting that
agenda.

Asaresult of all these efforts, togeth-
er with the defeat of the more extreme
anti-court, anti-judge and anti-lawyer
measures put before voters and leg-
islatures in the last year or two (e.g.,
“Jail for Judges,” the “Lawsuit Abuse
Reduction Act,” etc.), the intense pres-
sures on the independent bar and
bench have eased. It is no longer two
minutes to midnight.

But we must remain vigilant, and
speak out where appropriate. The New
York State Bar Association will always
do so.

I promoted diversity of the profes-
sion through a number of initiatives
and efforts, including:

e The Special Committee on Senior
Lawyers, a new entity that I hope
will ultimately develop into a
section. Justin L. Vigdor, a former
Association President, is chair.
The committee is addressing the
special needs of and opportuni-
ties for older lawyers and devel-
oping programs and activities
such as pro bono representations,
career counseling, mentoring of
young lawyers, board member-
ships and the like.

e The Special Committee on the
Civil Rights Agenda, chaired by
the Hon. George Bundy Smith,
is developing specific goals to
help break down racial barriers,
increase racial diversity in the
legal system and the legal pro-
fession, and advance the cause
of civil rights over the next five
years.

e The Special Committee on
Lawyers in Transition, chaired by
Lauren Wachtler, is developing
programs to preserve the links
between the profession and law-
yers, particularly women attor-
neys, who have left the workforce,
whether for a brief or extended
period, because of family or other
obligations. As part of its efforts,

CONTINUED ON PAGE 49
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

I am employed by a firm that does a
substantial amount of defense work
on behalf of insurance companies. Of
course, when one of their insureds is
sued, we appear for the named defen-
dant, and do not purport to represent
the insurance company. Recently, we
were asked to appear for a certain
corporate client being sued for a sub-
stantial amount of money.

We interposed general denials to
the allegations of the complaint, the
verified answer stating that it was
based on information contained in the
client’s files. The litigation proceeded.
However, in response to demands for
discovery and inspection, employees
of the client told me that they did not
have certain basic documents which
one would expect to be part of the
company’s records. They continued
to give me this same response even
though sanctions, including strik-
ing the answer, have been threatened
during court conferences. If the court
strikes our pleading as a result of what
the other side characterizes as deliber-
ate obstruction and “stonewalling,”
the insurance company may be on the
hook for a large judgment.

Under these circumstances, should
I report what I believe is client obsti-
nacy to the insurance carrier, which
is at risk, knowing it may deny cov-
erage because of non-cooperation by
the insured, or should I do my best to
tough it out and attempt to justify the
client’s position in court?

Sincerely,

Loyal But to Whom

Dear Loyal:

Understandably, your firm would like
to shield the insurance company from
a loss, as it is the source of much of its
business. Nevertheless, the law, while
acknowledging that it is a “fiction that
the insured is the real party in interest”
(Thrasher v. U.S. Liability Insurance Co.,
19 N.Y.2d 159, 167, 278 N.Y.S.2d 793
(1967)), requires that your loyalty be
given to the insured client for whom
you have appeared. DR 5-107(B).
Accordingly, it would not be advisable
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to “report” client obstinacy to the
insurance carrier. Having said that,
you must do what you can to avoid the
threatened sanctions.

Evidently, you have no firsthand
knowledge of the status or location of
the files being sought by your adver-
sary. At the very least, you must obtain
an affidavit from someone attesting
to the facts as to where the files had
been kept, what ostensibly happened
that would explain their disappear-
ance, what efforts were made to search
for them, and if and how the search is
continuing. Jackson v. City of New York,
185 A.D.2d 768, 586 N.Y.S.2d 952 (st
Dep’t 1992). You have the obligation
to act diligently to bring about the
insured’s co-operation in this regard
(Continental Insurance Co. v. Bautz, 29
A.D.3d 989, 815 N.Y.S5.2d 718 (2d Dep’t
2006)), and if in fact the court imposes
a penalty, the insurance company can
then disclaim coverage for “willful and
avowed obstruction.” Eagle Insurance
Co. v. Sanchez, 23 A.D.3d 655, 656, 805
N.Y.S.2d 103 (2d Dep’t 2005). In short,
in order to protect your client you
must do your best to obtain the files or
get a reasonable explanation for their
non-production, or it may find itself
with a stricken answer and without
insurance.

You are indeed between a rock and
a hard place.

The Forum, by

Edward J. Greenfield

J.S.C. (ret’d)

QUESTION FOR THE
NEXT ATTORNEY
PROFESSIONALISM FORUM:

I'am representing a client in a divorce
case. The rules of the court require each
party to submit a signed and acknowl-
edged net worth statement. The attor-
ney for the party must sign the follow-
ing certification: “I, ................ , cer-
tify that to the best of my knowledge,
information and belief, formed after an
inquiry reasonable under the circum-
stances, the presentation of the forego-

ing paper or the contentions therein
are not frivolous as defined in section
(c) of section 130-1.1 of the Rules of the
Chief Administrator of the Courts.”

Section (c) of section 130-1.1 of the
Rules of the Chief Administrator of
the Courts reads, in relevant part, as
follows:

For purposes of this Part, conduct
is frivolous if:

Rk

(3) it asserts material factual state-
ments that are false.

In determining whether the con-
duct undertaken was frivolous,
the court shall consider, among
other issues, the circumstances
under which the conduct took
place, including the time avail-
able for investigating the legal or
factual basis of the conduct, and
whether or not the conduct was
continued when its lack of legal
or factual basis was apparent, or
should have been apparent, or was
brought to the attention of counsel
or the party.

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.



My client is in his own business and
I know, from his own admission, that
his income tax return does not reflect
his entire income. If I advise the client
to list his entire income in his sworn
net worth statement, he has admitted
to committing a crime. If I don’t, I'm
acting unprofessionally and filing a
false certification. Is there a solution to
my dilemma?

Sincerely,

Baffled

MOVING?

Notify OCA and NYSBA of any

changes to your address or
e other record information as

4. soon as possible!

b ' i

let us know.
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the Committee is developing a
web page to provide information
on topics such as re-establish-

ing a law practice, educational
and networking programs, board
memberships and the availability
of assigned counsel opportunities.

e Our diversity program expressly
includes sexual orientation, and
I mention that in my speeches
and articles on the subject. I have
included openly gay lawyers in
very important appointments;
lobbied for our proposals in sup-
port of equal rights for same-sex
couples; and I presented an award
to a law firm that did pro bono
work on the gay marriage case.

e On mandate from the Governor,
I was given the authority to
appoint one member to each
of four departmental judicial
screening committees. Similarly,
the Chief Judge invited me to
appoint one member to each of
12 district judicial election quali-
fication commissions. Of my 16
appointments, six were women
and five were minorities.

e  When the Board of Law
Examiners released its study
showing that the increased pass-
ing score on the bar exam had
a disparate, adverse impact on
minorities, I immediately called
for a cancellation of future
proposed increases. The Board
responded by “freezing” future

increases; I am confident that
there will never be a thaw.

Our fourth core value is access to
justice. Here, my signature initiative
is the Empire State Counsel program,
which celebrates lawyers who render
50 hours of free legal services to the
poor. This has been my most popular
program. Almost 500 of our members
have already qualified, and the num-
ber grows weekly. Kate Madigan and
I honored our Empire State Counsel
at a luncheon held during State Bar
Week, at which the featured speaker
was Michael Greco, immediate past
president of the ABA.

Of course, lawyer pro bono efforts,
no matter how substantial, are not
enough to meet the civil legal needs of
the poor. Society must fill in the gap,
through legal services programs. I tes-
tified and lobbied for expanded state
funding, and I am gratified that total
funding this year was significantly
increased to $36 million.

Farewell
This is my last President’'s Message.
Accordingly, this is a fitting occasion to
tell you what an extraordinary experi-
ence it has been to serve as President
of our great Association this year — a
challenging year; an important year; a
productive year; a thrilling year. And,
as my predecessors assured me, it has
been the greatest experience of my
professional life.

On June 1 — but not a day before
— I will turn over the office to our
President-Elect. No one has ever come
to this job better prepared or more

experienced than Kate Madigan. She
will be an outstanding 110th President
of the New York State Bar Association.

In that effort, she will have, as I
have had, the support of our outstand-
ing State Bar Association staff. I am
enormously grateful for their exem-
plary performance and dedication.
It would not be feasible to mention
each name. But I must single out one
person of exceptional dedication and
achievement, at the top of her game
- my colleague, our chief executive,
Pat Bucklin.

With a fine staff, a superb Executive
Director, and an outstanding President-
Elect waiting in the wings, the state
of the Association is excellent. And
yet, in the final analysis, the future of
the New York State Bar Association
depends on you, our 72,000 mem-
bers. Presidents come, and presidents
go. But it is our members who are
the heart of the Association, its raison
d’étre. You have my deep gratitude for
your membership and participation in
our Association and for the support
and friendship you have shown me.

These remarks have a valedictory
flavor, but please don’t think of them
as my last gasp. Although you are
reading these remarks in May, I am
writing them at the beginning of April.
It is true that June 1 looms. But I still
have most of April and all of May
before I pass the baton to Kate. Think
how much mischief I can do in that
time!

It has been and continues to be a
great ride. And, as the poet said, “I
have miles to go before I sleep.” M
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LANGUAGE TIPS

uestion: What is the proper

spelling of these words: email

vs. e-mail and voice mail vs.
voice-iail? The Chicago Manual of Style
says that the tendency today is to use
fewer hyphens, but I have seen vari-
ous spellings for both terms.

Answer: The word email (the noun,
verb, and adjective) is always one
word, but you can hyphenate it or not,
as you prefer, although it is now more
often spelled without a hyphen. The
hyphenating of compounds like email
usually represents only an interim
phase in their development. They are
introduced as two separate words,
then as they become popular, they are
hyphenated, and finally they are writ-
ten as a single word.

But I was surprised to discover
that email is not a new word - only
its meaning is new. Today email is
defined as “electronic mail automati-
cally passed through computer net-
works via modems over common-car-
rier lines.” But the word emailled is
listed in the Oxford English Dictionary
(OED) with the meaning “embossed
with a raised pattern.” The OED says
it was first recorded in 1480, and trac-
es its etymology to the French word
emaille (“enameled”). It is doubtful
that whoever coined the modern email
was aware of its predecessor. The
spelling of email with no hyphen will
probably become the overwhelming
favorite because it is widely used and
shorter. (That’s why I prefer omitting
the hyphen.)

The phrase voice mail is not listed
in the unabridged 1996 Webster’s, but
it is listed online in the 2006 Random
House Unabridged Dictionary as two
words, with the meaning: “An interac-
tive computerized system for answer-
ing and routing telephone calls, for
recording, saving, and relaying mes-
sages, and sometimes for paging the
user.”

Perhaps it has been retained as a
two-word term because it is newer
and less common than the term email.
As I wrote in my February 2006
“Language Tips,” in answer to a ques-
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tion about hyphenation, compounds
like ball park then become ball-park,
and finally, ballpark. This sequence has
occurred with many common terms,
like passbook, postpartum, and withhold.
Compounds like withhold, cooperate,
and loophole, that contain double let-
ters, resist becoming single words, but
those three have done so. Modifiers
are written as separate words when
they occur after the noun they modify,
but they are hyphenated to indicate
that they modify the noun together
rather than separately:

A plan that was prepared well
A well-prepared plan

An affair requiring a black tie
A black-tie affair

Ajob finished in one day
A one-day job

A report that was up to date
An up-to-date report

Question: Are statements like the
following one, which a reputable
reporter used on television recently,
now considered correct? “This behav-
ior is similar, though not as annoying,
as [the official’s] previous behavior.”

Answer: No. The statement illus-
trates what 1 call “the vanishing
preposition.” When the preposition in
the second clause of a sentence dif-
fers from the preposition in the first
clause, both prepositions must be used.
However, today many speakers and
writers ignore that rule. In the sen-
tence submitted, the preposition to was
omitted. But because it differs from as
(in the second clause), it should have
been included. The statement should
have been, “This behavior is similar fo,
though not as annoying as the official’s
previous behavior.”

A Midwest congressman recent-
ly omitted as when he answered a
reporter with, “You know that as well
or better than I do.” (He should have
said, “You know that as well as or bet-
ter than I do.”) And a reporter on NPR
asked his interviewee, “How many
exotic species did you find in the area
you went?” (Missing, the preposition
to.)

Some ungrammatical phrases have
become idiomatic; for example, the
missing about in: “We're not talk-
ing brain surgery here!” The slang
verb-phrase hang out (“spend time
idly”) became popular some time ago.
Then out was dropped, and hang now
appears alone, as in, “The star pitcher
is so popular we all like to hang with
him.” The preposition from has dis-
appeared from billboards that urge
people to “Fly our airport!” and from
signs in theaters to “Exit the rear
door!”

The argument is that deletions save
space. That makes sense, but then why
redundancies like these? (You could no
doubt add to this list):

A little bit of a problem. (American

usage; Britons just say “a bit of a
problem.”)

You are exactly right. (And he is
absolutely wrong.)

Tighten it up and close it down.
Sweep out the garage.

People who do include needed
prepositions and adverbs sometimes
choose the wrong ones. Here's a typi-
cal quote, from a newspaper column:
“It generally costs about twice as
much to build a commercial ves-
sel in the United States than it does
overseas.” This construction prob-
ably blends two idioms: as much as
with more than. (Change the word
than to as.)

Another blend is changing the
idiom, between . . . and to between to.
The traditional idiom was, “The event
will take place between 6:00 and 9:00
PM.” Now it is becoming, “The event
will take place between 6:00 to 9:00

GERTRUDE BLocK is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion Writing
(American Bar Association). Her most recent
book is Legal Writing Advice: Questions and
Answers (W. S. Hein & Co., 2004).




Soundation Hemorials
PM.” The phrase between . . . to blends

two former idioms: between . . . and and %itting and lasting tribute to a deceased lawyer can be made through
a memorial contribution to The New York Bar Foundation. This

from.... o highly appropriate and meaningful gesture on the part of friends and

Potpourri: associates will be felt and appreciated by the family of the deceased.

The planet Pluto was recently demot- Contributions may be made to The New York Bar Foundation,

ed, but it got respect from wordsmiths One Elk Street, Albany, New York 12207, stating in whose memory it is

if not from astronomers. To pluto is made. An officer of the Foundation will notify the family that a contri-

to demote or devalue someone or bution has been made and by whom, although the amount of the

something, as happened when the contribution will not be specified.

General Assembly of the International All lawyers in whose name contributions are

Astronomical Union decided Pluto no made will be listed in a Foundation Memorial Book

longer met the definition of a planet. maintained at the New York State Bar Center in ==

Plutoed was chosen the word of the Albany. In addition, the names of deceased members _—

year in 2006 by the American Dialect in whose memory bequests or contributions in the %ﬂw

Society. ] sum of $1,000 or more are made will be permanently YORK
inscribed on a bronze plaque mounted in the BAR

Memorial Hall facing the handsome courtyard
at the Bar Center. FOUNDATION
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NEW MEMBERS WELCOMED

FIRST DISTRICT
Shahreen Ara Abedin
M.R. Abhimanyu
Nishtha Ahuja
Ramnarayan
Subramanian Aiyer
Daniel Alliance
Constantina Aprilakis
Mansoor Usman Awan
Anne Ibiyemi Babalola
Aman Bagga
Aditi Banerjee
Ben Bartolotta
Thomas G. Bernard
Jonathan Blair Berroya
Karen Hakime Bhatia
Zaed Billah
Gregory Evan Binstock
James P. Bonner
Piusha Bose
Robin Julia Boucard
Marc R. Bryant
Cristina Donata Zoe
Buccola
Naomi Burke
Seth Ian Caffrey
Dennis Caracristi
Claire Loan Chau
Helen Christodoulou
Jordan P. Cohen
Louis Thomas
Cornacchia
Natalia L. Cortez
Howard Davis
Joshua Adam Davis
Anna Karolina
Derewenda
Patricia Desvallons-
Mentor
Cristina Angela Di Maria
Jennifer Diana
Anthony Americo
Difrancesca
Jessica Dillon
Ryan J. Donohue
Etienne Pierre Dor
Brendan Dowd
Eva Marie Dowdell
Kathleen Priscilla Duff
Amy Elaine Dunn
Katherine Dunn
Bridget Therese Eichinger
Arthur Einav
Lawrence S. Elbaum
Allison Stacy Elgart
Pamela Lawrence
Endreny
Elizabeth Evans Erickson
Michele M. Estabrook
Therese Alberta Evans
Melinda K. Feher
Nicole Eugenie Feit
Elizabeth Blair Ferrell
Ruben S. Fogel

Mark Howard Francis
Elliot Pincus Galpern
Tata Ganguly
Matthew Gregory
Garofalo
Daniel Benjamin Garrie
Laurie Marie Gay
Virginia Rose Germano
Esterina Giuliani
Sabrina Christi Glaser
Charessa Lanae Glover-
Thomas
Brian Michael Gluck
Benjamin D. Gold
Brian David Goldberg
Eleanor R. Goldman
Jeffrey B. Goldman
Robert B. Goldstein
Jonathan Andrew Golub
Ernest V. Goodwin
Johara Shana Gray
Candice Hillary Green
Robert Thomas Green
Andrea L. Greenberg
David Groman
Alexander C. Gross
Michael Lloyd Gruver
Kurtis Wayne Hansson
Jessica Hargis
Laurence Jesse Hasson
Michael C. Hearns
Joshua Robert Hecker
Brian Eugene Hennessey
Jason Todd Herbert
Tashia Lynnette Hicks
Thien Vu Hoang
Adam Hochhauser
Jason Michael Husgen
Erick Robert Ihlenburg
Daniel Jared Jacobs
Andrew Yaner Janis
Jacob Moishe Jenkelowitz
Monica Jaewon Jeong
Omar Anton Joseph
Lindsay Jill Kalick
Antara Dalal Kanth
David J. Kaplan
George Katsimatides
Jeremy Joseph Keele
Jeremy S. Keenan
Diana Kim
Gene Oh Kim
Brian Scott Kimmel
Jennifer A. Kirschenbaum
Michael Klans
Michael D. Klaus
Estee Konor
Yekaterina Tarasovna
Korostash
Janalee Sue Kraschnewski
Noah Benjamin Kressler
Al Kuroda
Nathaniel James Kuzman
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Thomas Francis
Lamprecht

Andrew Benjamin Latack

Thomas Livezey Laughlin

James Robert Lederer

Inkyung Lee

Koo Lee

Joell K. Lerebours

Eric Michael Levine

Hilary Renee Levine

Justin Michael Levitt

Daniel Levy

Michael William
Lewkonia

Edward Liu

Michael S. Lorber

Erik Kenneth Ludwig

Alfred Siu Hung Lui

Camille Juliette Mackler

Lina Malatesta

Karl Malloy

Peter Mammis

Janice Cruz Mandac

Marc Harris Mandel

Michael D. Mann

Christian Mannino

Edward Ohad Manor

Scott Howard Maslin

Michael Christopher
McCarthy

Brian Agnew McDonald

Scott Adam McGee

Frank Anthony
McGregor

James McNamara

Jennifer A. McNeil

John Megerian

Andrea Mary Menendez

Daniel Mevorach

Robert Neil Mizrahi

Jacqueline Moessner

Santiago Montt

Robin Moore

Kimberly Ann Mosolf

Priscilla Jane Munoz

Sean Patrick Macrae
Murphy

Shannon Lowry Nagle

Michael John Napoli

Jake Andrew Naso-
Kushner

Thomas M. Noone

Thomas O’Donnell

Nkasi Susan Okafor

Aaron Page

Michelle Rebecca Pardoll

Raj Parekh

Yeora Song Park

Pamela McCarthy
Passarello

Sunita Patel

Davison Cary Paull

Simon P. Pedrotty

Benjamin David Petrosky

Craig A. Phillips

Marisa Pizzolato

John Thomas Plecnik

David D. Postolski

Sheila Pozon

David E. Prager

Anthony P. Presta

Laura Jean Procida

Amr J. Qari

Dennis Charles Quinn

Brian John Raimondo

Anupama Rambhala

Luc Edmond Rampen

Raun J. Rasmussen

Shawn Richards

Hany Waheeb Rizkalla

Craig Aaron Roberts

Blanche Borzell
Robertson

Diana E. Rocco

Christopher Joseph
Roche

James Zachary Rocklin

Robert Scott Roe

Sean Rosario

Jennifer Leigh Roselius

Kayla Eve Rosenberg

Michael Andrew
Rosenberg

Melissa Erin Roth

Rahoul Roy

Daniel Goldsmith
Ruggiero

Mark Alan Rushnak

Michael Richard Sachs

Matthew Sadofsky

Emily L. Saffitz

Gregory S. Samuels

Rodrigo Hernan
Santelices

Sharon Nicole Scher

Daniel Schneider

Eric Thomas Schreiber

Tanya Schuessler

H. Jeffrey Schwartz

Max Raphael Schwartz

Jillian Marie Searles

Petra Dawn Seawell

Steven Shakhnevich

Simon Shamoun

Menashe Y. Shapiro

Catherine Beauregard
Sheehy

Nasoan C. Sheftel-Gomes

Amy M. Sheridan

Won S. Shin

Carol Ann Sigmond

Matthew James Silveira

Todd Matthew Simpson

Sunny Singh

Ilyse Erin Sisolak

Naomi Judith Skura

David Ryan Smith

Patrick Joseph Smith

James Michael Snypes

John Joo Hwan Song

Michael Charles Spataro

Denise Spellman

Brian Patrick Spitser

Charles Jefferson
Spraggins

Catherine Stayer St. John

Megan Tyler Staiano

Scott Stamper

Christopher Arthur
Stanton

Patricia Lee Stewart

Colin Sturt

Karen Maria Suber

Daniel Adam Suckerman

Allison Surcont

Dovid Sussman

Rachel F. Sussman

Nicholas Beng Leong Tan

Randi Taub

Harlan Thompson

Catherine Jean Tinker

Yolanda Juana Torrubia

Macken Toussaint

Neil Whitney Townsend

Robert Walter Trenchard

Daniel L. Tristan

Leinkahn Daniel Tseng

Stacy Lee Turbowitz

Robert Michael Tzall

Irina Vainberg

Alan C. Veronick

Peter Da Silva Vint

Christa Anne Von Latta

Dinding Wan

Melinda H. Waterhouse

Steven Douglas Weber

Michael Sidney Wigotsky

Lindsay Nicole
Willemain

Penny Williams

Erika Lauren Winkler

Jordan Maxwell
Wolbrum

Chad Lawrence Wolfe

Gabriel Yoke Qieu Wong

Alexander F. Woods

Rong Xie

Irina Yevmenenko

Catherine Jachi Yu

Jordana Rachel Zbar

Danielle Beth Zeiger

Fei Zhong

Jamie M. Zinaman

SECOND DISTRICT
Mary Afoakwah
Christopher O. Albizu
Isaac Alony

Jose Ernesto Aponte
Kevin Connolly Aulbach
Andrew Ayers

Jamie R. Begley

Jota Lee Borgmann



Hayley Marie Buckridge
Giles Emile Chappell
Anthony M. Chionchio
Anna Liza Donato
Gavieres
Michael Joseph Ficchi
Pamela L. Fisher
Jennifer Garcia
Robert George Geary
Daniel Gershburg
Maxime A. Guindo
Hassan Yousuf Habib
Matthew D. Hindin
Loods Patricia Janvier
Cassandra Johnson
Robert Paul Johnson
Basil John Kampessis
Mark M. Kranz
Roman Kuzmin
Brigid Annamarie
Laughlin
Cynthia A. Lee
Anne Michelle Levin
Leonid Litvin
Oriana Mendez
Daniel Lev Migden
Stefanie Anne Miller
Jeremy Panzella
Anwesa Paul
Denys Popko
Jenna K. Powers
Amilcar M. Priestley
Diana Raynes
Erica L. Razook
Jessica Maria Reyes
Bonnie Elaine Rosen
Rebecca L. Roth
Anna Rubin
Michael J. Scarinci
Michael Andrew Serpico
Eric Shoikhetman
Tracy Lyons Shupp
Brooke Tiffany Skolnik
Dustin A. Stein
Mark Stern
Kenneth W. Sussman
Matthew James Sweet
Terrica Monae Taylor
Catina Rochelle Venning
Adam P. Warner
Aron M. Zimmerman

THIRD DISTRICT
Heather Abissi
Anthony Beccari

Anat Beck

Suzanne Bolling
Matthew Boyd

Stacy A. Butler

Laura J. Cail

Beth E. Carey

Brian D. Carr

Michael Edwin Catania
Judith Beth Cavanaugh
Carleen M. Coleman

Nicola T. Coleman

Aaron E. Connor

David M. Cost

Giovanna A. D’orazio

Tiffany Dahl

Colleen A. Dooley

Joseph M. Dougherty

Joseph Anthony Dowling

Dinna Eskin

David M. Finkelstein

Michael R. Fleischer

Daisy G. Ford

Seth Forrest Gilbertson

Alita J. Giuda

Renee L. Greer

Heather M. Hage

Karen Ann Halaco

Katie E. Harris

Jason Scott Hover

Michael S. Joseph

Christopher M. Kelly

Sara O’Connor Kenney

Briana V. Kenyon

Laura Ellen Krzeminski

James W. Leary

Irene Ann Lippa

Amelia Lister

Michael James Livolsi

Michael Mason

Elina Matot

William James McCarthy

Kathy Marlene
McCullough

Crystal R. Mennillo

Leann L. Michael

Erin C. Morigerato

Asa S. Neff

Jeffrey Paul Nieznanski

Andrea Phelps

Erica L. Putnam

Eliot Palmer Reid

Charles Henry Richter

Rebecca Rodriguez

Jena Rotheim

Rui Oliveira Santos

Sharalyn Savin

Lauren Anne Selchick

Sonya Smelyansky

Colleen Cay Smith

Stanley J. Tartaglia

Michael Terk

Matthew Orson Valentine

Francine Rose Vero

Erin Walsh

Saraa Zeayter

Seth M. Zoracki

FOURTH DISTRICT
Ryan Tharen Almstead
Wendy S. Altonberg
Elizabeth A. Bell
William R. DiCenzo
Laurie M. Hammond
Katie Q. Harris
Michael J. Hartnett

Stacy Eyth Jones

Luke Kruchinski

John J. Lindsey
Samantha H. Miller
Tina E. Minkowitz
Bridgid Clarke O’Connor
Leslie Robinson

Lucia Romeo

Jeffrey W. Sandak
Chantelle Schember
Cheryl L. Sovern
Danise April Stephens
Kadan Swift

Kara Jean Wojdyla

FIFTH DISTRICT
Ann Magnarelli
Alexander
Holly Louise Avery
Michelle Elwood
Broadbent
Kathryn M. Daley
Adam D. Feldman
Beth A.S. Locastro
Suzanne Messina
Kristen L. Pickard
John William Popeo
Kasim Syed Razvi
Emily L. Rosmus
Ellen Sekreta
Brent Corbin Xavier

SIXTH DISTRICT
Maxine L. Barasch
John Patrick Brennan
David G. Burch
Michael L. Carman
Angela B. Cornell
Rebecca S. Fertig
Nathan Garland
Mary Ellen Gill
Steven C. Judge
Diane M. Lama

Kristin Rogers
Mark C. Vallone
Christopher Eric Wilcox

SEVENTH DISTRICT
Leticia Astacio

Robert Paul Bahr

Nicole Bayly Henshaw
James Charles Egan
Kevin Douglas Fitzgerald
Emily Rose Howard
Bradley Thomas Knope
John LaBoda

BediaKu Afoh Manin
Rebecca A. Mattson
Robert Jacob Moskowitz
Bryan Oathout

Amanda L. Ordyk

Ellis Michael Oster
Jonathan Saltzberg
Kevin Van Allen

Vikram Singh Vilkhu

EIGHTH DISTRICT
Sarah Antos

David Thomas Archer
Michael John Bezer
Craig Bucki

William Paul Clark
Ryan Patrick Crawford
Scott R. Crivelli
Catherine B. Eberl
Eugene M. Fahey
Brian Fink

Stephen J. Foley
Elizabeth Fox-Solomon
Mahreen Gillani
Deborah L. Hemme
Marc D. Hess

Bradley A. Hoppe
Stanley Kwieciak
Christian Mark Lovelace
Patrick Michael Noe

Brent J. Nowicki

Chad T. Pidanick

Devon Alyce Runyan

Alamdar Hussain Shah

Nathan A. Shoff

Robert Charles Singer

Melissa Noel Subjeck

Annick W. Tchokonte
Kamga

Elizabeth M. Tertinek

Eric L. Valby

Eric Vallone

Sara Wallitt

NINTH DISTRICT

Karen Michelle Bohrman

Madeha K. Chaudry

Meredith Anne Coleman

Kimberly Ann Einzig

Scott Adam Fener

Brian Francis Fitzgerald

Niles Thomas Gerry

Maria T. Guerin

Joseph S. Hadala

William Dyer Halpern

Sean Liam Kelleher

Jennie Gemma Kim

Aryeh Y. Kurz

Vern S. Lazaroff

Robert P. Levine

Mary Ellen Mahoney

Charles E. McBain

Laura Jean Moore

Dennis Joseph Nolan

Brandon Michael
Perlberg

Tara Andrea Pinkham

Vernessa M. Poole

Mini Ravindran

Jay Rubin

JenniElena Rubino

Amir Hassan Sadaghiani

Yo WMemoriam

Madeline Balk
New York, NY

H. David Berkowitz
Mount Kisco, NY

Philip V. Buckley
Poughkeepsie, NY

Seymour A. Casper
Aurora, OH

John W. Cegielski
Buffalo, NY

George R. Cross
Punta Gorda, FL

David W. Denton
Brooklyn, NY

James R. Digby
Syracuse, NY

John L. Doyle
Richmond, VA

Ivan Fox
New Rochelle, NY

Diane A. Goodman
Albany, NY

Donald V. Kane
Islip, NY

Joseph F. Muzikar
South Glens Falls, NY

Alfonse R. Petrocine
Bronx, NY

Richard E. Roberts
Schenectady, NY

Michael J. Saltser
Atlantic Beach, NY

Jan L. Shephard
Corpus Christi, TX

Louis H. Starikov
Deerfield Beach, FL

William T. Sullivan
Bellmore, NY

Robert C. Thomson
Wolfeboro, NH

Gerard F. Torsney
New York, NY
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Joseph E. Silva

David Van Leeuwen

Donald William Wood-
Smith

TENTH DISTRICT
Rory M. Alarcon
Diane Bahrenburg
Alvin Roy Barnett
David H. Bavli
Brian Hunter Bluver
Matthew Vincent Bruno
Meredith B. Castelli
Mara Elizabeth Cella
Christine Champey
Rajen Chauhan
Hsiuen Fu Chen
Sharon Noemi Clarke
Joseph Clemente
Christina E. Costa
Ian S. Crystal
Dominick R. Dale
Christy DeMelfi
Sean Matthew Dixon
Erin O’Brien Doherty
Kelly Anne Doyle
Zachary David Dubey
Kathleen Mary Dumont
John W. Egan
Scott P. Eisenberg
James Errera
Andrew Jay Extract
Paul Fellin
Michele Frankel
Ariana Antoinette
Gambella
Clarence William Gaylor
Ana Milena Goncalves
Alfred Charles Graf
Keith Jared Gross
Tan Haberstro
Kamyar Haimof
Gerard E. Hanshe
Joshua Bradley Hecht
Hariklea D. Javaras
Yongil Jeong
Michael John Kelly
David Michael Kleinman
Christine K. Knox
Melissa Sloane Kubit
Meridith E. Lafler
Emily K. Lavelle
Lisa F. Levy
Mark Francis Lotito
Nicholas Lucca
Jessica Lugo
Jessica Jeanne Lyons
Matthew Kevin Mady
David Malekan
Darren R. Marks
Joseph Christopher Mills
Laura Ann Mintz
Hani M. Moskowitz
Eitan Nof
John Connor O'Dea

Kenneth Joseph
Ormandy

David Lance Perkins

Aaron Jonathan Perretta

Helena Pesa

Nina Petraro

Caryn M. Pincus

Michael Joseph
Redenburg

Brian T. Reilly

Luis Ernesto Rodriguez

Giovanni Rosania

David Rosenfeld

William Michael Roth

John M. Rovere

Meredith Leigh Sales

Nicholas Joseph
Santomartino

Kimberly Arlen Schechter

Kevin Edward Schmitt

Adam Matthew Seidel

Joshua Seth Shapiro

Audrey Jo Silverstein

Daniel J. Smith

Evan Soshnick

Jason L. Stock

Rachel B. Sumerson

Stephanie Marie Tabone

Justyna M. Tauferner

Patricia Ann Thornton

Amy M. Trotter

Deron Tucker

Rebecca Kate Vainder

Richard Joseph Valentino

Teresa Valle

Michael Venditto

Edward Jason Weiss

Joseph Wilson

Jacob John Wisniewski

Adam G. Wood

Jason Marc Zegans

William Howard Ziff

Keith Scott Zucker

ELEVENTH DISTRICT

Keith Martin Andresen

Camara Amilcar Barrett

Christine Marie
Biancaniello

Hailey Choi

Tae Choi

Jerry Christoforatos

Sam Chung

Nicole Elizabeth Cohen

Devian Daniels

Michael Davitiashvili

Renee Lynn Delgado

John Deoliveira

Francis Dolor

William Dennis
Ducharme

Pablo Andres Echegaray

Arthur G. Eliav

Dietrich Peter Epperson

Alex Fooksman
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Oren Gleich

Mariya A. Goryanina
David Matthew Gross
William Hao

Jeremy A. Hellman
Rika Honda

Barbara L. Jaffe

Adam Katz

Andrew M. Kepple
Indira Devi Khan

Do Kyung Kim

Chong Joon Lee

Carlos Scott Lopez
Faith Sarah Lovell
Haonian Lu

Xuan Lu

Melissa Amie Lunden
Christine Anne Mooney
Jason Michael Murphy
Adrienne J. Oppenheim
Jennifer Jisun Rhee
Gene Wurzel Rosen
James Vincent Rudolph
Paul Saraceni

Peter Jesse Schulman
Rantideva Singh
Denice Marie Szekely
Aida Vernon

George Joseph Welch
Deidre Nyoka Williams
Kenneth Yu

TWELFTH DISTRICT
Daniel Paul Chung
Angela R. Cruz

Eryn A. Defontes
Briana Fedele

Jason S. Herman
Leah Ann Horowitz
Peter Owen Kennedy
David Kirsch

Patrick Rooney
Leslie Sturm

OUT OF STATE

Sharon Hilary Abidor

Randolph Kenneth Adler

Peter Aguado

Kristen P. Ahern

Hina Ahmad

Hasan S. Ahmed

Chuma Nwanne Idowu
Ajaegbu

Iyaz Malik Akhtar

Elizabeth Aloi

Katherine Ambrogi

Allan Edward Anderson

Denise Rae Anderson

David John Augustus
Antoine

Jeffrey Arons

Hiroaki Asai

Molly S. Askin

Michelle L. Avallone

Melyssa A.C. Avola

Celine Ayme-Wauthier

Adam Badik

Joon Suk Bae

Sarah J. Bannister

Kate J. Barcher

Heather Barnhouse

Hunter M. Barrow

Whitney Kirkpatrick
Barrows

Aaron M. Bartell

Nicholas Bassett

Jeremias E. Batista

Renaud Francois
Beauchard

Teresa Bechtold

Robert G. Beck

Adrian Charles
Beerworth

Arlen Benjamin-Gomez

Leah Berger

Sachin Bhatt

Rebecca A. Binder

Jason Alexander Biros

Bradley E. Bishop

Shaun I. Blick

J. Matthew Bogner

Joseph Matthew Bogner

Maya Boguslavsky

Lauren Victoria Borrone

Kate Jeanne Boucher

Crystal Boulinghouse

Crystal Michele
Boultinghouse

Tanya Bridges

Daliah Brill

Clara Elena Brillembourg

Peter Edward Briskin

Andrea Lauren Brown

Braynard O. Brown

Elijah F. Brown

Todd Brownell

Florian Bruno

Stephen Douglas Bunch

Craig Aron Burgess

Paulo Calixto

Christopher Thomas
Campbell

Maria A. Candelaria

Rachel R. Carter

Justin Edward Caso

Lily Yee Nga Chan

Neena Chegu

Chia-hui Chen

Harinder Singh Chhatwal

Chien-hsun Chiu

Chien-Hsun Chiu

Sang Wook Cho

Patricia Chow

Efrat Chriqui

Ki Chang Chung

Michael S. Church

Michael Scott Chuven

Susan Marie Cimini

Patricia D. Cleary

Matthew W. Cloud

Kathleen Louise Codey

Amy Lynn Collen

Victoria Collins

Helen Colquhoun

Emily L. Cooke

Steven Thomas Corbin

Anne Cortina

Janet Costello

Matthew Couri

Lawrence Maurice Cox

David D’Addio

Julia D’agostino

Til Joseph Dallavalle

Pia Das

Dola Dawodu

Paul Delligatti

Julie Ann Demaree

Marco DeSousa

John Devaney

Cara Marie Dilts

Dorothy B. Dizon

Brendan H. Doherty

Nicholas Dotoli

Christopher M.
Dougherty

Anne Marie Duffy

Ashley Dugger

Elu Ray Ekpu

Jennifer C. Ellis

Patricia Emrich

Paul Esposito

Peter Fabriele

Linda Fang

Alice H. Farmer

Nicholas Edward
Federici

Steven M. Feigelson

William Feldman

Brandt Benjamin Fenner

Hholly Fernandez Lynch

Jared Fertman

Pamela Margret Fischer

Jason Fleischer

Paula Fog

Richard W. Fogarty

Timothy James Fonseca

Timothy James Ford

Harris S. Freier

Ichiro Fujimoto

Brad M. Gallagher

Marguerite Gallagher

Juan P. Garcia Holtz

David Garr

Lauren Belle Geddis

Lina Genovesi

Pamela M. Geraghty

Christopher Michael
Giles

Joseph A. Ginarte

Michael Augustine
Gleason

Chad Ian Golder

Olivia Raquel Gonzalez

Sean M. Gorman

Gretchen Elise Gosnell

Glenn Gottselig

Claire Marisa Grabowski

Louis Grecco



Robert H. Greenwood
Steven Griegel

Abbey M. Gruber
Violetta Guberman
Sylwia Gutman

Katrina Marie Haagensen
Robert P. Hagan

Syng Hee Hahn
Jacqueline Hall

Susan Hallander
Matthew Paul Hampton
Kristen Sue Hansen
Maebh Harding

Yvonne Daria Harmon
Christopher Hayes
Russell Joseph Hems
Judy Hensley

Ryan Kirkup Herbertson
Laura J. Hildner
Nathaniel Isaac Holland
Takuhiro Homma

Ye Hong

Asher Hsu

Carey J. Huff

Robert Hull

Jason T. Hungerford
Kumiko Ide

Umeadi Ofunne Ifeonye
Geoffrey Jacobson
Jennifer Rosemary James
Shaun Hart James
Devala Janardan
Terriann Jeffrey

Jong Chul Jeong
Jun-Hwa Jeong

Todd Jewett

Lisa M. Johnson

Adam Jones

Matthew Richard Joseph
Arwen Joyce

Margaret Kathleen Kaiser
Armand S. Kalfayan
Kiley Leah Kane

Sinha Kang

Brian Kantar

Marvin E. Kaplan

Alex Joseph Katz
Thomas F. Kaufman
Stephen Michael Kayan
Karen Marie Kazmerzak
Nealesh Kemkar

Chris Kemmitt

Joseph Khawam

Shane Kiernan

Heran Kim

Hyeonggeol Kim
Hyungsun Kim
Jeonghoi Kim

Jong Hwan Kim

Junhee Kim

Kiyoung Kim

Kongsik Kim

Terry N. Kim

Woonbae Kim

Yong Sang Kim
Young-Eon Kim

Youngmin Kim

Christopher R. Kimler

Jonathan Kitchen

Kelly Madeline
Kleinhandler

Gregor P. Klenk

Daniel Emerson Knepper

Hiroki Kobayashi

Sarah P. Kowalczyk

Daniel Kron

Kazuo Kubo

Ryohei Kudo

Liora Kushner

Nathaniel J. Kuzma

Byung-Kyu Kwon

Jason Lagria

Christine Lao

Ryan Bennett Lavallee

Katherine Leahy

Filip Lecoutre

Yong Woo Lee

Kevin Alan Lees

Clotilde Marie Suzanne
Lemarie

Randall Mark Levine

Jessica Levinson

Nan Li

Young Jo Lim

Jason Alan Little

Michael Litzau

Christian John Lorenz

Shaolaine K. Loving

He Lu

Joshua Luksberg

Holly Fernandez Lynch

Hillary Maki

Brian Manetta

Anthony Frank Manfredi

David Mannion

Marinn Claire Mansell

Inez M. Markovich

Amy L. Markowitz

Abe Mastbaum

Elizabeth F. Matory

Tomohisa Matsubara

Tomohisa Matsuhara

Kurt Alexander Mayr

Francesco G. Mazzotta

Ann Michiko McCamey

Anthony K. McClaren

Lamont McClure

Claire Andrea
McCormack

Katherine McDaniel

Michael A. McGuane

Meaghan McLaine

William Carson McLean

Rene G. Medrado

Kim V. Mercado-
Washington

Michael Mohan Merley

Jeremy L. Mertens

Kathleen E. Mierau

Tamar Milgrom-Jaschek

Ginger Beth Mimier

Aimee M. Minick

Syma Mirza

Michael John Mitchell

Adam S. Mocciolo

Namrata Mohanty

Lindsay D. Molnar

Veronica Montagna

David Moora

Elissa Moynihan

Amanda Muros-Bishoff

Christopher Patrick
Murphy

Shalini Natesan

Alex Nesbitt

Jeffrey Nestler

Sean M. Newell

Jennifer Ngai

Jason Ngui

Anh Nguyen

Caroline Nguyen

Sawako Nonaka

Lisa Marie Nousek

A. H. Meaghan Ntozake-
Crump

Brian Nysenbaum

A.L. Beth O’Connor

Oluriyike M. Ojediran

Howard Panensky

Patricia B. Paredes

Sangho Park

Siyoung Park

Jonathan A. Parrish

Vidya Parwani

Ameet Patel

Ryan M. Payne

Tara Lynne Pehush

Angela Perkins

Natalie Marie Peterson

Kevin Pflug

Audrey Phua

Lisa Pilnik

Justin Pinck

Jacqueline M. Pires

David Marshall Plattner

Paul Potocki

Andrew D. Price

Kelli C. Provenzano

Anastasia Pryanikova

James Robert Ra’anan

John Anthony Rackson

Kaushik Ray

Danielle Nicole Raymond

David John Redl

Azadeh Rezvani

Nancy A. Rimmer

Jeffrey Seth Rivard

Jorge Rivera

David O. Ro

Emma Melissa Roberts

Julie Robinson

Joseph Rocca

Joanna A. Rogers

Nathaniel Brishen Rogers

Gideon Jermiahu
Rosenberg

Lynn Olesen Rosenstock

Rebecca Maya Ross

Regan Therese Roth

Lindsey Rubin

Richard Joshua Ruland

Michael Vincent Sage

Jeff Salomon

Kelly Leigh Sample

Elena Vladimirovna
Sapozhnikova

Adam Moses Sargon

Tsuyoshi Sasamoto

Sarah E. Saucedo

Patrick Scaglione

Robert M. Schechter

Stefanie Danielle
Schneider

Emily Scruggs

Il Hong Seok

Seth Shaifer

Kimberly T. Shamsiddin

Ghassan Hosni Shawli

Jennifer Shen

Albert Sheng

Sheri Shepherd

Stuart C. Sherman

Justin Silverman

Brian E. Sipe

Abigail Smith

Brian Boru Smith

Cristen Sommers

Chiara Spector-Naranjo

Jeffrey N. Starkey

Stacia Stein

Oscar Stephens

Alan Stewart

Meghan Stewart

Mitchell Stoltz

Paolo Strino

Hiroshi Sugiyama

Jennifer M. Swedish

Ji Hyun Tak

Amol K. Tembe

Alessandro N. Terenzoni

Jose Manuel Tesoro

Robert B. Thelander

Clarisse N. Thomas

Elizabeth Tobio

Michael Edward Toner

Greg Trif

Chang-Hui Tsai
Daniel B. Tune

Kate Lynn Tyler
Atsushi Ueda
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

infer that the spilling was intentional.
When you later argue it was inten-
tional, the reader will agree. Surround
unfavorable facts with favorable facts
for a halo effect. Emphasize favorable
facts and de-emphasize unfavorable
ones. In a brief, never let two sentences
pass without letting the reader know
which side you represent.

In an office memorandum, present
the facts neutrally and objectively, with
no intention to persuade the reader.
The reader shouldn’t know from the
facts what you’ll ultimately recom-
mend or predict.

In a brief’'s Argument section or
an office memorandum’s Discussion
section, apply only those facts men-
tioned in your facts. In your facts,
use only those facts you'll apply in
the Argument or Discussion section.
Review your facts after preparing the
Argument or Discussion sections to
confirm that you've included all neces-
sary facts. Eliminate irrelevant dates,
facts, people, and places. The record
must support every assertion of fact,
which comes from pleadings, affida-
vits, and deposition, hearing, and trial
transcripts. Always cite the record for
facts mentioned anywhere in a brief or
office memorandum.

The brief’s Statement of the Case
or Counterstatement should begin
with something about the person you
want the reader to identify with or
hate. Start from that person’s perspec-
tive. End the Statement of the Case or
Counterstatement with procedural his-
tory. The office memorandum’s Facts
section should begin with procedural
history.

5. Love Clarity. Jewelers say that
the better the clarity, the better the
quality. The same applies to legal writ-
ing. Omit unnecessary fact, law, and
procedure. In sentences, paragraphs,
and sections, put essential things first.
Assume that the reader knows noth-
ing about your case. Write directly,
not indirectly. Example: “Justice is an
important concept.” Becomes: “This
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court should reverse the conviction.”
State clearly and repeatedly why
you're writing. What do you want?
What relief are you seeking? Go from
general to specific, but don’t general-
ize. Raise the issue before you explain
it. Give the rule before you give the
exception. Give rules and exceptions
in separate sentences. Lay a foundation
before you discuss something: Don't
discuss the terms of a contract before
you establish that the parties have a
contract. Familiarize readers with a
case before you analogize or distin-
guish it. Introduce characters before
you talk about them.

6. Love Getting to the Point Fast.
State your point in the first paragraph
on page one of your document or, in a
brief, in the Argument section. Putting
your main point up front gives your
readers the conclusion in case they
don’t read further. It tempts readers to
continue and puts everything in con-
text. Consider the shape of a funnel or
inverted pyramid: give the conclusion
(the big picture), then detail. Stating
your pointimmediately in a brief means
including a thesis paragraph after each
point heading. The thesis paragraph is
the roadmap, the organization to your
argument. In the topic sentence — first
sentence — of the thesis paragraph,
state your conclusion on the issue. Then
explain how you've reached that con-
clusion: why you should win. Conclude
the thesis paragraph with a thesis sen-
tence: what you want the court to do.
In an office memorandum, begin the
thesis paragraph with a topic sentence:
a statement of your issue. Then state
the law objectively on the issue from
your topic sentence. Conclude the the-
sis paragraph with a recommendation
or prediction.

7. Love Succinctness. Readers have
short attention spans. Don’t repeat
yourself: Say it once, all in one place.
Don’t dwell on givens. Don’t give the
entire procedural history unless doing
so advances your argument or proves
necessary in context. Include only legal-
ly significant facts, apply only relevant
law to those facts, and tell your readers
only what they need to know. Include

only facts that advance your theme
and help good arguments get noticed.
Cite only to legal authority that’s help-
ful to your argument. Unless you want
to analogize or distinguish your case
from the authority you're citing, don't
analyze the authority in depth or give
its facts. Don’t add unnecessary text by
defining and qualifying.

8. Love Concision. Use only neces-
sary words: the fewest words without
losing precision in language, because
precision is more important than con-
cision. Make every word count. If the
last line of a paragraph has only a few
words, cut words out of the paragraph
to save a line. Deleting unnecessary
words will make your writing tighter
and your document shorter. This tech-
nique lets you come within the page
limit. Obliterate the obvious. Incorrect:
“If respondent is evicted, he will have
to leave his apartment.” Replace coor-
dinating conjunctions (“and,” “but,”
“for,” “nor,” “or,” “so,” “yet”) with
a period. Then start a new sentence.
Transfer to a second sentence most
parenthetical expressions, also called
embedded clauses — an internal word
group that has its own subject and
verb. Doing so shortens your sentence
and thus is concise, even though it
might add text. Example: “The judge’s
chambers, which has a view of the
Empire State Building, is on the ninth
floor.” Becomes: “The judge’s chambers
is on the ninth floor. It has a view
of the Empire State Building.” Delete
“as” and “to be,” if possible. Examples:
“Some consider cigarette smoking as
a crime.” Or: “Some consider ciga-
rette smoking to be a crime.” Become:
“Some consider cigarette smoking a
crime.” Don’t begin sentences with
“in that” or use “in that” in an internal
clause: “In that the judge’s cousin was
a litigant, the judge recused herself.”
Becomes: “The judge recused herself
because her cousin was a litigant.”
Delete “being.” Example: “The attorney
was regarded as being a good writer.”
Becomes: “The attorney was regarded
as a good writer.” Wipe out “of” and
“as of.” Delete the following: “in fact,”
“in point of fact,” “as a matter of fact,”
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“the fact is that,” “given the fact that,”
“the fact that,” “of the fact that,” and
“in spite of the fact that.” Save “in fact”
to state facts, not opinions. Incorrect:
“The opinion relies on the fact that tes-
timonial statements are inadmissible
at trial.” Correct: “The opinion relies
on the rule that testimonial statements
are inadmissible at trial.” Strike the
nonstructural “who,” “who are,” “who
is,” “whoever,” “whom,” “whomev-
er,” “which,” “which is,” “which are,”

7o

2

similes, parallelism, and antithesis.
Metaphors, which compare unlike
things that have something in com-
mon, make abstract concepts concrete.
Examples: “You don’t get a second bite
from the apple.” “Property rights are a
bundle of sticks.” “The court must sup-
press the fruit of the poisonous tree.” A
simile is a comparison using “as,” “as
if,” “as though,” or “like.” Examples:
“A judge is like an umpire at a base-
ball game.” “Judges are like funnels:

an important case in which you must
preserve the record for appeal. State
your main point within 90 seconds.
Recite facts chronologically. Add detail
to tell a memorable story. Cut out facts
that don’t advance your argument. Use
50 to 75 words to frame your issue.

In a brief, use separate sentences to
create a statement-statement-question
format for each Question Presented.
Starting your question with “wheth-
er” and writing one long, convoluted

There’s a consensus about what’s important: accuracy,

brevity, clarity, and honesty.

“which were,” “that,” “that is,” “that
are,” and “that were.” Example: “The
point that I'm making is that . . . .”
Becomes: “The point I'm making is that
... Trim “to” stilts: “Help to prepare”
becomes “help prepare.” “In an attempt
to,” “in an effort to,” “in order to,” “so
as to,” “unto,” “with a view to,” and
“with the object being to” become “to.”
“In order for” becomes “for.” “Is autho-
rized to” becomes “may.” “With refer-
ence to,” “with regard to,” and “with
respect to” become “about.” Eliminate
pleonasms. They're unnecessarily full
expressions. Example: “The judge, who
e-mailed me, he likes me.” Becomes: “The
judge, who e-mailed me, likes me.”

9. Love Concreteness. Don't just tell
your readers something: Show them
what you mean. Show by describing
people, places, and things. Abstract
conclusions don’t help readers under-
stand the problem. Turn the gener-
al and vague into the particular and
vivid. Write so that readers will hear,
see, smell, taste, and touch your ideas.
Prefer concrete nouns and vigorous
verbs to adverbs and adjectives. Use
adjectives and adverbs sparingly. Poor
examples: “The man is tall.” Or: “The
man is very tall.” Good example: “The
man is seven feet, three inches tall.”

10. Love Memorable Rhetoric.
Rhetoric is the art of marshaling and
expressing argument. Embrace rhe-
torical strategies by using metaphors,

"o
S
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There’s a big opening at the top and all
the law clerks and the staff attorneys
pour stuff in there.”! Another effective
device is parallelism: a similarity of
structure in a pair or series of words,
phrases, and thoughts. Examples: “A
government of the people, by the peo-
ple, and for the people.”2 “We will
not tire, we will not falter, and we
will not fail.”3 “I came, I saw, I con-
quered.”* Antithesis is powerful when
it concisely contrasts ideas of the same
order. Examples: “Injustice anywhere
threatens justice everywhere.”> “Never
in the field of human conflict was so
much owed by so many to so few.”6
“We must all hang together or we will
all hang separately.””

11. Love Issues. A common mistake
law students make is to focus on cita-
tions instead of issues and arguments.
Stress issues and arguments, not cita-
tions. Give rules first. Then support
them with citations.

Here are some suggestions on writ-
ing issues, called Questions Presented
in a brief or Issues Presented in an
office memorandum. Choose one to
four issues. An issue is an independent
ground on which the relief you seek
can be granted if the reader agrees with
you on that issue and disagrees with
you on everything else. Avoid trivial
issues. The only time you should raise
as many points as possible — the
kitchen-sink approach — is if you have

sentence is superficial and ineffective.
The first two sentences in this state-
ment-statement-question format pres-
ent the legal controversy and introduce
relevant facts. The last sentence is a
question that goes to the heart of the
issue. Write the question so that the
answer is yes. The answers to the
Questions Presented are found in your
point headings. In an office memo-
randum, write the Issues Presented
as a question, one sentence long,
that addresses the issues. To prevent
a long, intricate question, write the
Issues Presented in a statement-state-
ment-question format. After the Issues
Presented, include an Answer section
— answer the Issues Presented with a
“yes,” “no,” or “maybe” and the con-
cise reasons for your answer, without
repeating the question and without
using “because.”

First argue the issue that has the
greatest likelihood of success. If all
claims have the same likelihood of
success, discuss the claim that’ll affect
the litigation most. In a criminal appeal
in which you represent the defendant,
for example, discuss whether the court
should grant your client a new trial
before you discuss whether the court
should reduce your client’s sentence.

Exceptions: Your first issue should
be a dispositive threshold issue —
jurisdiction or statute of limitations
— if you have one. Move logically
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Putting your main
point up front gives

your readers the
conclusion in case they
don’t read further.

through statutory or common-law
tests. Discuss your issues in the order
in which the statute or case laid out a
multi-factor test. When the answer to
one issue depends on the answer to an
earlier question, resolve the first issue
first. Discussing claims and issues in
the order they arose facilitates under-
standing if the claims and issues arose
chronologically. Resolve issues by a
hierarchy of authority: constitutional
issues first, then statutory issues, then
common-law issues.

In opposition papers, don’t copy the
way your adversary ordered the issues.
Tell your reader which issue you're
opposing, but order your opposing
issues the way it works for your client,
not your adversary.

12. Love Large-Scale Organization:
Headings. Structure your writing so
that the reader follows your thoughts
from the beginning to the end of
the document. Identify each section
in your brief or office memoran-
dum: “Question Presented” or “Issue
Presented”; “Statement of the Case”
(opening brief) or “Counterstatement”
(replying brief) or “Facts”; “ Argument”
or “Discussion”; and “Conclusion.”

After you've figured out the issues
and how to order them, divide your
brief’s Argument section or office
memorandum’s Discussion section
into headings to tell readers where
you're going. Headings are signposts.
Use roman numerals for your point
headings (I, IL., III.). Some writers
believe that you should use all capitals
for your point headings. The Legal
Writer recommends capitalizing only
the first letter of each word. All capitals
is unreadable. For your subheadings
(A., B., C.), capitalize the first letter of
each word: Don’t use all capitals. For
your sub-subheadings, use figures (1.,
2.,3.). You can’t have a subheading (A.)
or a sub-subheading (1.) on its own.
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With subheadings or sub-subheadings,
you need two or more subheadings
(A., B.) or sub-subheadings (1., 2.). The
exception is that you can have a single
point heading (I.) on its own. Use a
period after each heading, subheading,
or sub-subheading. Single-space your
headings.

All headings, subheadings, and
sub-subheadings should be one sen-
tence long, although they may contain
a semicolon. They must be concise,
descriptive, and short.

Point headings in a brief answer
the Questions Presented. Match the
number and order of your Questions
Presented with your point headings. If
you have one Question Presented, you
should have one point heading; if you
have two Questions Presented, have
two point headings. If you have two
or more Questions Presented, men-
tion them in the same order in the
table of contents and in the Argument
section. In the office memorandum’s
Discussion section, address the issues
in the same order as you did in the
Issues Presented.

In a brief, write headings in an
affirmative, argumentative, and con-
clusory way — the conclusion you
want after applying law to fact. The
more subheadings or sub-subheadings,
the more conclusory the point head-
ings. The argument in the subheadings
should add up to the argument in the
point headings. The sub-subheadings
should add up to the subheadings.
Too many headings will break up the
text too much. Your document will be
disjointed and have no flow. Too few
headings will make your document
disorganized. To determine whether
you've enough headings, read all the
headings in the table of contents as
they appear in the brief. The argument
should reveal itself.

In an office memorandum, write the
headings in an objective, neutral, and
informative way.

Keep your subject near its predicate.
Don’t interject information between
your subject and predicate. Never
write ambiguous headings in which
“not” precedes “because.” Will the sen-

tence mean “Not because of this, but
rather because of that”? Or “Not so,
and for this reason”? Or “Because of
this, but for a different reason”? Use
“because” before “not,” but never use
“not” before “because” unless you add
a second clause or sentence.

What goes in the text after the head-
ing, subheading, and sub-subheading
shouldn’t repeat the heading, sub-
heading, and sub-subheading. Be cre-
ative. Don’t regurgitate. Don’t even
paraphrase.

In the body of your document,
bold your headings, subheadings,
and sub-subheadings, including the
roman numerals, letters, and figures
that come before them. Don’t bold
anything in the brief’s table of contents
or use a period after each heading. Use
dot leaders in your table of contents to
separate your headings from their cor-
responding page numbers.

13. Love Large-Scale Organization:
IRARC and CRARC. For a brief’s
Argument section, organize each
issue using the CRARC method
— the Legal Writer’s patent-pend-
ing way to organize. CRARC is an
IRAC variant (Issue, Rule, Analysis,
and Conclusion). CRARC stands for
Conclusion, Rule, Analysis, Rebuttal
and Refutation, and Conclusion. In the
first Conclusion section of CRARC,
state the issue and why you should
prevail on it. In the Rule section, state
your points from the strongest (those
you'll most likely win) to the weakest
(those you'll least likely win). After
each rule, cite your authority from the
strongest to the weakest and from the
most binding on down. In the Analysis
section, apply your rules — the law
— to the facts of your case. The facts
should come from the Statement of
the Case or Counterstatement. In the
Rebuttal and Refutation section, state
the other side’s position honestly and
refute it persuasively. Address adverse
fact and law, even if your adversary
didn’t or might not. Doing so will dif-
fuse its impact before your reader fig-
ures out your adversary’s argument.
The Rebuttal and Refutation section is
placed here on purpose. The Rebuttal



and Refutation section is in the middle,
not the beginning or end — places
with the greatest emphasis — of the
argument. You've begun with why you
should win. You're right because you're
right, more than because the other side
is wrong. In the Rebuttal and Refutation
section, don’t repeat anything you've
written in the Rule section. In the sec-
ond Conclusion section, state the relief
you're seeking on the issue.

For an objective office memoran-
dum’s Discussion section, organize
each issue using the IRARC method —
the Legal Writer’s other organizational
tool. IRARC, an IRAC variant, stands
for the Issue, Rule, Analysis, Rebuttal
and Refutation, and Conclusion. In
the Issue section, state the issue objec-
tively. In the Rule section, state the rule
applicable to the issue. Then support
each point with the law. In the Analysis
section, apply your rules — the law
— to the facts of your case. Facts
come from the Facts section, which is
compiled from affidavits, affirmations,
and deposition, hearing, and trial tran-
scripts. In the Rebuttal and Refutation
section, create a strawman argument
— the contrary argument — and then
refute it. In the second Conclusion
section, give your recommendation or
prediction.

In the next issue, the Legal Writer
will continue with a second set of
13 do’s. Following that column will
be two columns on legal writing’s
don'ts. |

1. Richard S. Arnold, The Future of the Federal
Courts, 60 Mo. L. Rev. 533, 543 (1995).

2. Abraham Lincoln, Address Delivered at the
Dedication of the Cemetery at Gettysburg (Nov. 19,
1863), in 7 The Collected Works of Abraham Lincoln
17, 23 (Roy P. Basler ed., 1953).

3. George W. Bush, address before Joint Meeting
of Congress, September 20, 2001.

4. “I came, I saw, I conquered” is the English
translation of Julius Caesar’s oft-quoted statement
from the Latin, “Veni, vidi, vici.”

5. Rev. Dr. Martin Luther King Jr., Letter from the
Birmingham Jail, Apr. 16, 1963, available at http://
www.almaz.com/nobel/peace/MLK-jail html (last
visited Feb. 22, 2007).

6. Sir Winston S. Churchill, 1940, on the debt due
to the Royal Air Force pilots during World War IL

7. John Bartlett, Familiar Quotations 348 (15th
ed. 1980) (attributing these words to Benjamin
Franklin).

A safe, convenient way
to pay your NYSBA dues.

NYSBA's Automated Installment Plan (AIP) enables NYSBA
members to conveniently pay dues directly from a checking,
savings or credit card account. By enrolling in this program,
NYSBA members can make one full payment, two payments,
or three payments, directly debited from their bank or credit
card account on the 25th day of the payment month(s).*

For more information,
call 518.463.3200,
or visit www.nysba.org/aip

*All installment payments must be completed by June 30th. Those opting into the installment payment program in April,
May or June will have their payments consolidated and accelerated to meet this requirement. NYSBA dues are on a
calendar year basis and are billed in September, to be paid in full by December, of each dues year.

The Automated Installment Plan - P
an easy, safe, and convenient way to 111 I
pay your NYSBA membership dues! NYSBA

NYSBA Journal | May 2007 | 59



h—____

From the NYSBA Bookstore

Forms Products

Electronic and Print
Prices/include'FREE shipping and.handling'*

A s 0

NYSBA’s Document Assembly Products

Automated by industry-leader HotDocs® software. Increase accuracy, save time and money. Access hundreds
of forms, including many official forms promulgated by the Office of Court Administration.

New York State Bar Association’s Surrogate’s
Forms—Powered by HotDocs®
NYSBA's Trusts & Estates Law Section,

=

New York State Bar Association’s Family Law
Forms—Powered by HotDocs®

| Willard DaSilva, Esq.

- Wallace Leinheardt, Esq., Subcommittee Chair ,_/ Areduc Cader G260
25 Product Code: 6229 B Non-Member Price: $400.00

Non-Member Price: $439.00 Member Price: $347.00

Member Price: $373.00
@_ New York State Bar Association’s Residential New York State Bar Association’s

)\ Real Estate Forms—Powered by HotDocs® _—— _\ Guardianship Forms—Powered by HotDocs®
) 4’7J Karl B. Holtzschue, Esq. __ | Howard Angione, Esq. & Wallace Leinheardt, Esq.

: ,/ Product Code: 6250 — Product Code: 6120

Non-Member Price: $479.00
Member Price: $413.00

Non-Member Price: $479.00
Member Price: $439.00

NYSBA’s Form Products on CD

Access official forms, as well as forms, sample documents and checklists developed by leading attorneys in
their fields of practices. Avoid reinventing the wheel in an unusual situation, and rely instead on the expertise
and guidance of NYSBA's authors, as they share their work product with you.

Estate Planning and Will Drafting Forms
on CD-ROM

Michael O’Connor, Esq.

Product Code: 60955

Non-Member Price: $115.00
Member Price: $95.00

New York Municipal Law Formbook and
Forms on CD-ROM

Herbert A. Kline, Esq.

Nancy E. Kline, Esq.

Access more than 1,100 forms for matters
involving municipalities.

CD-ROM Only e Product Code: 616006
Non-Member Price: $170.00

Member Price: $130.00

Commercial Leasing
Joshua Stein, Esq.
Access over 40 forms, checklists and model leases.

Book with Forms on CD-ROM e Product Code: 4041C
Non-Member Price: $200.00
Member Price: $155.00

CD-ROM Only e Product Code: 6041

Non-Member Price: $75.00
Member Price: $55.00

Adoption Law:

Practice and Procedure in the 21st Century
Golda Zimmerman, Esq.

Access over 50 forms used in adoption practice.
Book with Forms on CD-ROM e Product Code: 40204C
Non-Member Price: $200.00

Member Price: $165.00

CD-ROM Only e Product Code: 60204

Non-Member Price: $55.00
Member Price: $40.00

* Free shipping and handling within the continental U.S. The cost for shipping and handling outside the con-

tinental U.S. will be added to your order. Prices do not include applicable sales tax.

To Order call

1'800'582'2452 or visit us online at www.nysba.org/pubs

=)

Source Code: PUB0060 NYSBA




HEADQUARTERS STAFF EMAIL ADDRESSES

THE NEW YORK
BAR FOUNDATION

EXECUTIVE

Patricia K. Bucklin
Executive Director
pbucklin@nysba.org

John A. Williamson, Jr.
Associate Executive Director
jwilliamson@nysba.org

ADMINISTRATIVE SERVICES, MEETINGS
AND MEDIA RELATIONS

ADMINISTRATIVE SERVICES
Sebrina Barrett, Director
sbarrett@nysba.org
The New York Bar Foundation
Rosanne M. Van Heertum
Director of Development
rvanh@tnybf.org
Law, Youth and Citizenship Program
Eileen Gerrish, Director
egerrish@nysba.org
Rebecca Varno, Program Manager
rvarno@nysba.org

MEDIA SERVICES AND PUBLIC AFFAIRS

Andrew Rush, Director
arush@nysba.org

Jon Sullivan, Manager of Media Services
jsullivan@nysba.org

Patricia Sears Doherty, Sr. Writer
psearsdoherty@nysba.org

Monica Finch, Editor, State Bar News
mfinch@nysba.org

BAR SERVICES
Frank J. Ciervo, Director
fciervo@nysba.org

MEETINGS

Kathleen M. Heider, Director
kheider@nysba.org

CONTINUING LEGAL EDUCATION

Terry J. Brooks, Senior Director
tbrooks@nysba.org

Debra York, Registrar
dyork@nysba.org

CLE PROGRAMS

Jean E. Nelson II, Associate Director
jnelson@nysba.org

Leslie A. Fattorusso, Staff Attorney
Ifattorusso@nysba.org

Katherine Suchocki, Staff Attorney
ksuchocki@nysba.org

Cheryl L. Wallingford, Program Manager
cwallingford@nysba.org

CLE PUBLICATIONS

Daniel J. McMahon, Director
dmcmahon@nysba.org

Marsha Hordines, Research Attorney
mhordines@nysba.org

Patricia B. Stockli, Research Attorney
pstockli@nysba.org

Mark Wilson, Publication Manager
mwilson@nysba.org

LAw PRACTICE MANAGEMENT
Pamela McDevitt, Director
pmcdevitt@nysba.org

FINANCE AND HUMAN RESOURCES

Paula M. Doyle, Senior Director
pdoyle@nysba.org

FINANCE

Kristin M. O’Brien, Director
kobrien@nysba.org

Cynthia Gaynor, Controller
cgaynor@nysba.org

LEGAL AND GOVERNMENTAL AFFAIRS
Kathleen R. Mulligan-Baxter, Senior Director
kbaxter@nysba.org

COUNSEL’S OFFICE

(GOVERNMENTAL RELATIONS
Ronald F. Kennedy, Associate Director
rkennedy@nysba.org

LAWYER ASSISTANCE PROGRAM
Patricia F. Spataro, Director
pspataro@nysba.org

LAWYER REFERRAL AND

INFORMATION SERVICE

Eva Valentin-Espinal, Coordinator
evalenti@nysba.org

PRO BONO AFFAIRS
Cynthia Feathers, Director
cfeathers@nysba.org

MARKETING AND
INFORMATION SERVICES

Richard J. Martin, Senior Director
rmartin@nysba.org

DESKTOP PUBLISHING
MARKETING

MIS

John M. Nicoletta, Director
jnicoletta@nysba.org

Jeffrey Ordon, Network Support Specialist
jordon@nysba.org

Sonja Tompkins, Records Supervisor
stompkins@nysba.org

Gregory A. Vincent, Database Administrator
gvincent@nysba.org

Paul Wos, Data Systems and
Telecommunications Manager,
pwos@nysba.org

WEB SITE
Barbara Beauchamp, Editor
bbeauchamp@nysba.org

MEMBERSHIP SERVICES

Patricia K. Wood, Senior Director
pwood@nysba.org

Megan O’Toole, Membership Services Manager
motoole@nysba.org

CHIEF SECTION LIAISON
Lisa J. Bataille
Ibataille@nysba.org

PRINT AND FACILITIES OPERATIONS
Roger E. Buchanan, Senior Director
rbuchanan@nysba.org

BUILDING MAINTENANCE
GRAPHICS

PRINT SHOP
Matthew Burkhard, Production Manager
mburkhard@nysba.org

2006-2007 OFFICERS
John R. Horan, President
825 Third Avenue, New York, NY 10022

M. Catherine Richardson
Vice President and Chair of The Fellows
One Lincoln Center, Syracuse, NY 13202

Patricia K. Bucklin, Secretary
One Elk Street, Albany, NY 12207

Lorraine Power Tharp, Treasurer
One Commerce Plaza, Albany, NY 12260

DIRECTORS
James B. Ayers, Albany
Jonathan G. Blattmachr, New York
Cristine Cioffi, Niskayuna
Charles E. Dorkey, III, New York
Emily E. Franchina, Garden City
John H. Gross, Hauppauge
Robert L. Haig, New York
Paul Michael Hassett, Buffalo
Frank M. Headley, Jr., Scarsdale
Barry M. Kamins, Brooklyn
John J. Kenney, New York
Henry L. King, New York
Steven C. Krane, New York
Glenn Lau-Kee, White Plains
Bernice K. Leber, New York
A. Thomas Levin, Garden City
Kay Crawford Murray, New York
Carla M. Palumbo, Rochester
Sharon M. Porcellio, Buffalo
Richard Raysman, New York
Thomas O. Rice, Garden City
Sanford J. Schlesinger, New York
Justin L. Vigdor, Rochester
Lucia B. Whisenand, Syracuse

EX OFFICIO

Susan B. Lindenauer, New York
Vice Chair of The Fellows

62 | May 2007 | NYSBA Journal

JOURNAL BOARD

MEMBERS EMERITI

As a tribute to their outstanding service to
our Journal, we list here the names of each
living editor emeritus of our Journal’s Board.

HOWARD ANGIONE
Immediate Past Editor-in-Chief
ROSE MARY BAILLY
RICHARD J. BARTLETT
COLEMAN BURKE
JouN C. CLARK, III
ANGELO T. COMETA
ROGER C. CRAMTON
Louis P. DILORENZO
MARYANN SACCOMANDO FREEDMAN
EMLYN 1. GRIFFITH
H. GLEN HALL
PAuL S. HOFFMAN
CHARLES F. KRAUSE
PHiLiP H. MAGNER, JR.
WALLACE ]. MCDONALD
J. EDWARD MEYER, IIT
KENNETH P. NoLAN
ALBERT M. ROSENBLATT
SANFORD J. SCHLESINGER
ROBERT ]J. SMITH
LAWRENCE E. WALSH
RicHARD N. WINFIELD




2006-2007 OFFICERS

MEMBERS OF THE HOUSE OF DELEGATES

MARrK H. ALcOTT
President
New York

KATHRYN GRANT MADIGAN
President-Elect
Binghamton

JAMES B. AYERS
Treasurer
Albany

MicHAEL E. GETNICK
Secretary
Utica

A. VINCENT BUZARD
Immediate Past President
Rochester

VICE-PRESIDENTS

FIRST DISTRICT
Bernice K. Leber, New York
Susan B. Lindenauer, New York

SECOND DISTRICT
Barry Kamins, Brooklyn

THIRD DISTRICT
Hon. Rachel Kretser, Albany

FOURTH DISTRICT
Nicholas E. Tishler, Niskayuna

FiFTH DISTRICT
David M. Hayes, Syracuse

SixTH DISTRICT
James C. Gacioch, Binghamton

SEVENTH DISTRICT
C. Bruce Lawrence, Rochester

EIGHTH DISTRICT
Sharon Stern Gerstman, Buffalo

NINTH DISTRICT
Henry S. Berman, White Plains

TENTH DISTRICT
Hon. Joel K. Asarch, Hempstead

ELEVENTH DISTRICT
Seymour W. James, Jr., Kew Gardens

TWELFTH DISTRICT
Lawrence R. Bailey, New York

MEMBERS-AT-LARGE OF THE
EXECUTIVE COMMITTEE
Vincent E. Doyle, I1I
David L. Edmunds, Jr.
Timothy J. Fennell
Glenn Lau-Kee
David P. Miranda
David M. Schraver
Peter J.W. Sherwin
Lauren J. Wachtler

1

FIRST DISTRICT
1t Alcott, Mark H.

Alden, Steven M.
Badway, Ernest Edward
Barson, Alan D.
Bienstock, Peter
Borsody, Robert P.
Boyers, Hon. Seymour
Brett, Barry J.

Brown Spitzmueller, Janiece
Brown, Geraldine Reed
Burns, Howard W., Jr.
Campos-Galvan, Manuel
Caraballo, Dolly
Chambers, Hon. Cheryl E.
Cheng, Pui Chi

Chin, Sylvia Fung
Christian, Catherine A.
Cometa, Angelo T.
Davis, Tracee E.

Dimon, Samuel J.
Eppler, Klaus

Ferrara, Lucas A.

Fish, Daniel G.

Flood, Marilyn J.
Forger, Alexander D.
Frank, Paul M.

Fries, Richard S.
Gillespie, S. Hazard
Grays, Taa R.

Gredd, Helen A.

Green, Prof. Bruce A.
Gregory, Prof. John D.
Gross, Marjorie E.
Haig, Robert L.
Hariton, David P.
Harris, Joel B.

Hayden, Hon. Douglas J.
Hoffman, Stephen D.
Hollyer, A. Rene
Horan, John R.

Katter, Ronald J.
Kiernan, Peter J.

King, Henry L.

Kobak, James B., Jr.
Kougasian, Peter M.
Krane, Steven C.

Kuntz, Dr. William E, IT
Lansner, David J.

Leber, Bernice K.

Leo, Robert J.

Lesk, Ann B.
Levinsohn, Robert J.
Lieberman, Ellen
Lindenauer, Susan B.
MacCrate, Robert
Martin, Edwina Frances

McQueary Smith, Prof. Beverly

McShea, Sarah Diane
Milito, Christopher Scott
Miller, Michae

Millett, Eileen D.
Minkowitz, Martin
Moreland, Thomas H.
Nathanson, Eugene
Nathanson, Malvina
O'Neill, Paul J., Jr.
Opotowsky, Barbara Berger
Patterson, Hon. Robert P., Jr.
Paul, Gerald G.

Reed, Thomas A.

Richman, Steven H.

Rifkin, Richard

Robertson, Edwin David
Rosenthal, Lesley Friedman
Runes, Richard N.

Safer, Jay G.

Seymour, Whitney North, Jr.

Sherman, Carol R.
Sherwin, Peter J.W.
Sherwood, O. Peter
Silkenat, James R.
Sonberg, Hon. Michael R.
Stenson, Lisa M.
Wachtler, Lauren J.
Walsh, Susan J.

Warner, Rita Wasserstein
Williams, Bryan R.
Younger, Stephen P.

SECOND DISTRICT

Branda, Rose Ann C.
Cohn, Steven D.
DiGiovanna, Lawrence F.
Golinski, Paul A.
Kamins, Barry

Longo, Mark A.

Romero, Manuel A.
Slavin, Barton L.

Sunshine, Hon. Nancy T.
Szochet, Diana J.

THIRD DISTRICT
Ayers, James B.
Carlucci, James A.
Cloonan, William N.
Copps, Anne Reynolds
Davidoff, Michael
Dixon, Philip H.
Dolin, Thomas E.
Doyle, Hon. Cathryn M.
Farley, Susan E.
Fernandez, Hermes
Gold, Majer H.
Greenberg, Henry M.
Higgins, John Eric
Ke%ly, Matthew J.
Kinum, John B.
Kretser, Hon. Rachel
Lynch, Margaret Comard
Martinelli, Patricia
Meislahn, Harry P.
Miranda, David P.
Moy, Lillian M.
Netter, Miriam M.
Perino, Justina Cintron
Potter, James T.
Privitera, John J.
Sandner, James R.
Schofield, Robert T., IV

1* Tharp, Lorraine Power
Thornton, Timothy B.

*  Williams, David S.

* Yanas, JohnJ.

FOURTH DiISTRICT
Breedlove, Brian H.
Burke, J. David
Caffry, John W.

Coffey, Peter V.
Cullum, James E.
Ferradino, Stephanie W.
Haelen, Joanne B.
McAuliffe, J. Gerard, Jr.
Rider, Mark M.

Sterrett, Grace

Tishler, Nicholas E.

FirTH DISTRICT
Fennell, Timothy J.
Gall, Erin P.

Getnick, Michael E.
Girouard, Theresa M.
Greeley, Kristin B.

Hayes, David M.

Julian, Hon. Robert F.
Larose, Stuart J.
Longstreet, Ami S.
Mitchell, Richard C.
Pellow, David M.

Priore, Nicholas S.
Richardson, M. Catherine
Rivera, Ramon E.
Weinstein, Ellen Stempler

SixTH DISTRICT
Campanella, Ottavio
Cummings, Patricia A.
Egan, Shirley K.
Gacioch, James C.
Gorgos, Mark S.

t Madigan, Kathryn Grant
May, Michael R.
Sheehan, Dennis P.
Smyk, Stephen D.

SEVENTH DISTRICT
Barney, Brian J.
Buholtz, Eileen E.

1* Buzard, A. Vincent

Castellano, June M.

Doyle, Hon. John D.

Grossman, James S.

Harren, Michael T.

Lawrence, C. Bruce

Lightsey, Mary W.

McCarthy, Mathew K.

Moore, James C.

* Palermo, Anthony R.

Reynolds, J. Thomas

Schraver, David M.

Schultz, Jill K.

Smith, Thomas G.

Vigdor, Justin L.

*  Witmer, G. Robert, Jr.

EIGHTH DISTRICT
Brady, Thomas C.
Doyle, Vincent E., III
Edmunds, David L., Jr.
Fisher, Cheryl Smith

-+
*

*

* Freedman, Maryann Saccomando

Gerstman, Sharon Stern
1* Hassett, Paul Michael
Kelly, Michael T.
Lamantia, Stephen R.
McCarthy, Jeremiah J.
McCarthy, Joseph V.
Meyer, Harry G.
O’Donnell, Thomas M.
Peradotto, Hon. Erin M.
Porcellio, Sharon M.
Shaw, James M.
Young, Oliver C.

NINTH DISTRICT
Berman, Henry S.
Campanaro, Patricia L.
Casey, Bridget M.
Enea, Anthony J.
Gordon Oliver, Arlene Antoinette
Gouz, Ronnie P.
Kranis, Michael D.
Lagonia, Salvatore A.
Lau-Kee, Glenn
Markhoff, Michael S.
Marwell, John S.
Miklitsch, Catherine M.

* Miller, Henry G.
Milligram, Steven I.
Murray, Conal E.

1* Ostertag, Robert L.
Seiden, Hon. Adam

1* Standard, Kenneth G.
Townley, Rosemary A.
Tyre, Margaret H.
Wallach, Sherry Levin
Welby, Thomas H.
Wilson, Leroy, Jr.
Zeltner, Peter P.

TENTH DISTRICT
Asarch, Hon. Joel K.

* Bracken, John P.

Buonora, John L.

Cartright, Valerie M.

Castillo, Nelson A.

Clarke, Lance D.

Cooper, Ilene S.

Dufty, James P, III

Elder-Howell, Andrea M.

England, Donna Marie

Giorgio, Frank, Jr.

Glanzer, Mona N.

Kossove, Scott E.

Levin, A. Thomas

Levy, Peter H.

Makofsky, Ellen G.

Margolin, Linda U.

Medican, William A.

Mihalick, Andrew J.

Pruzansky, Joshua M.

Quinlan, Robert F.

* Rice, Thomas O.
Santemma, Jon N.
Shulman, Arthur E.
Smolowitz, Barry M.
Sperendi, Michael F.
Steinberg, Harriette M.
Stempel, Vincent F,, Jr.
Tell, M. David
Thompson, Charlene R.
Tully, Rosemarie
Walsh, Owen B.

ELEVENTH DISTRICT
Cohen, David Louis
Dietz, John R.
Goldblum, A. Paul
Haskel, Jules J.

James, Seymour W., Jr.
Leinheardt, Wallace L.
Lomuscio, Catherine
Nashak, George J., Jr.
Terranova, Arthur N.
Walsh, Jean T.
Wimpfheimer, Steven

TWELFTH DISTRICT
Bailey, Lawrence R., Jr.
Chavez, Daniel M.
Kessler, Muriel S.
Millon, Steven E.

*  Pfeifer, Maxwell S.
Sands, Jonathan D.
Schwartz, Roy J.
Stansel, Lynn

OUT-OF-STATE

* Fales, Haliburton, IT
Peskoe, Michael P.
Ravin, Richard L.

*  Walsh, Lawrence E.

1

+

1 Delegate to American Bar Association House of Delegates
* Past President

NYSBA Journal | May 2007 | 63



THE LEGAL WRITER

o create a legal document, you

I must know your audience, the

purpose of your document, how
to organize, and when to stop research-
ing and start writing. You must fol-
low deadlines. You must comply with
court and ethics rules. You must edit
your work and have pride in it. That’s
the writing process.

Once you've perfected the process
you can focus on the final product. The
way to create a good final product is
to know legal writing’s do’s, don’ts,
and maybes. This column and the next
offer the Legal Writer’s top 26 do’s
— a double baker’s dozen. Following
these two columns will be two col-
umns on legal writing’s don’ts. The
Legal Writer will then continue with
columns on grammar errors, punctua-
tion issues, and legal-writing contro-
versies. Together this series of columns
covers legal writing’s do’s, don’ts, and
maybes.

There’s no one way to write it right.
Good writers do things differently. But
writers and readers always agree about
whether a document is written well.
Despite the controversies about some
legal-writing details, there’s a consen-
sus about what’s important: accuracy,
brevity, clarity, and honesty. Here’s the
consensus — the things writers should
love.

1. Love the Right Tone. Tone helps
determine whether readers will accept
what you write. To get your tone
right, ascertain whom you're writing
for. Anticipate the reader’s concerns.
Always be measured, rational, and
respectful. Never be bitter, conde-
scending, defensive, defiant, sarcas-
tic, self-righteous, or strident. Don't
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Do’s, Don’ts, and Maybes:
Legal Writing Do’s — Part I

bold, italicize, underline, capitalize, or
use exclamation points or quotation
marks to emphasize or show sarcasm.
Avoid excessive capitalization. Once
you've found the right tone, keep it
consistent. If the audience is a court
and you're writing a brief, your tone
should be confident, formal, persua-
sive, and understated, not angry, collo-
quial, harsh, or pushy. If your audience
is your boss and you're writing an
office memorandum, your tone in dis-
cussing fact and explaining law should
be objective, not argumentative. Write
about emotional issues, but don’t write
emotionally.

2. Love Perspective. To persuade,
make your reader identify with your
client. Write about real people and
real events. Your client isn’t a wooden
figure, although your adversary’s cli-
ent might be. Bring your client to life.
The way you refer to people affects
how readers perceive them. Use your
client’s real name. If you represent the
defendant in a criminal case, describe
the crime blandly or generally. If you
represent the prosecution, invoke the
victim’s perspective and describe the
crime in detail. A key place for per-
spective is when you write the facts.
Telling a revealing and vivid story will
engage the reader and help the reader
remember what you wrote.

3. Love Theme. Every persuasive
legal document must have a theme.
Without a theme, a document won’t
be persuasive. A theme works if it
appeals to a smart high-school student.
Themes involve right and wrong, good
and bad. Theme is about what’s just
and moral. To create a theme, imag-
ine you're in a jurisdiction with no

laws, a jurisdiction in which all that
counts is justice and morality. Tell the
reader you're right, not because some
law says this or that, but because if
you lose the bad will prosper and the
good will suffer. Think about your
adversary’s theme. Once you find a
theme, weave it from the beginning to
the end of your writing. Include every
important and helpful authority, fact,
and issue that supports your theme or
contradicts your adversary’s theme.
Exclude all else.

4. Love Good Facts. Organization,
perspective, and theme are essential to
writing facts. How you present facts
determines whether the story is effec-
tive. Organize facts chronologically.
Reciting facts witness by witness won't
engage the reader.

A brief’s Statement of the Case or
Counterstatement section or an office
memorandum’s Facts section, should
contain only facts, not argument.
Don’t explain the significance of the
facts. Save the argument for the brief’s
Argument section or office memoran-
dum’s Discussion section.

In a brief, present facts favorable
to your position first. Readers will
prejudge the case and rationalize later
inconsistent facts because of what they
already believe is true. Example: A man
you've already described as a pillar of
the community walks into a bar and
spills beer on someone. The reader will
infer that the spilling was accidental.
When you later argue it was acciden-
tal, the reader will agree. Example: A
man you've already described as dis-
honest and vile walks into a bar and
spills beer on someone. The reader will

CONTINUED ON PAGE 56
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