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Ihave been involved in the
Association for decades, but in the
past eight months, I have learned

that the only real way to comprehend
the depth and breadth of what we do
is to serve as President. The unique-
ness and greatness of our Association
became particularly apparent to me as
I participated in our Annual Meeting
this past January in New York City.

The first time the meeting was held
in New York City, in 1907, members
from the City promised attendees a
“red hot time.” Nearly 100 years later,
we still make good on that promise –
depending on your definition of “red
hot time.” This year, as President, I
attended more than 40 meetings and
had the privilege of speaking at each
one. I was exhilarated to see our
members’ excitement, enthusiasm, and
commitment to our Association and
the profession. 

Chief Judge Judith Kaye was second
only to me in the number of speeches
delivered and, along with other 
members of the Court of Appeals and
Chief Administrative Judge Jonathan
Lippman, participated in many Annual
Meeting events. We appreciate their
support and involvement in the
Annual Meeting, which is symbolic of
the close working relationship the
Association enjoys throughout the year

with Judges Kaye and Lippman, and
the court system.

The sheer magnitude of what we
undertake at the Annual Meeting is
amazing. For example, while attending
the Tax Section luncheon, I spoke to
1,000 people. The Commercial and
Federal Litigation Section luncheon had
500 attendees, while on the floor below
at the same time, the Trusts and Estates
Law Section drew 750 people. We pull
together vast resources to make such
meetings happen, and we have a fan-
tastic Meetings Department with an
extraordinary director, Kathy Heider,
who leads legions of Association staff
in handling daunting logistics. 

The realization that the total num-
ber of lawyers – 5,000 – attending our
Annual Meeting this year was greater
than the entire population of my
hometown of Sullivan, Indiana, put 
the meeting in perspective for me.
Presidents of other large state bars
have told me that their annual meet-
ings are not nearly as broad as ours,
and they feel fortunate to have a couple
hundred people attend. As a voluntary
association, on the one hand, we must
be more concerned than mandatory,
unified bars about offering programs
that appeal to our members; but on the
other hand, we have greater freedom
to advocate for our positions. That is

key to our strength as the nation’s
largest voluntary bar association.

I was particularly pleased about
this year’s Presidential Summit. Four
hundred people attended, the highest
number ever. Choosing Summit topics
is a President’s prerogative, and the first
topic we tackled this year – concerns
about government requests for waivers
of the attorney-client privilege – gen-
erated intense debate. The Supreme
Court nomination and confirmation
process, our second topic, turned out
to be more timely than I could have
imagined. For both Summit panels, we
had tremendous speakers, including
federal judges, professors, prosecutors,
and law firm leaders – another mani-
festation of the strength of our
Association and the pre-eminence of
many of our members. The energy 
and enthusiasm so evident at the
Summit spilled over to the President’s
Reception, where we again had hun-
dreds of people in attendance.

In the House of Delegates, we wit-
nessed two important developments.
A set of recommendations was adopt-
ed to deal with misleading lawyer
advertising, while protecting lawyers’
constitutional rights. I don’t think any

PRESIDENT’S MESSAGE
A. VINCENT BUZARD

A “Red Hot Time”

A. VINCENT BUZARD can be reached at
president@nysbar.com.
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Osterman & Hanna. In a long, distin-
guished career, John has provided
outstanding service to the legal profes-
sion, the state, and the nation – New
York State Senator and Assistant
Attorney General in Charge of the
Civil Rights Division in the United
States Department of Justice are just
two of the key posts he has held. 

We also recognize and celebrate
diversity at the Annual Meeting. The
third annual Celebrating Diversity in
the Bar reception was a great success –
introducing more than 250 minority
attorneys to the rewarding opportunities
for professional development available
through Association involvement and
providing a forum for the Committee
on Minorities in the Profession to
honor three outstanding jurists.

Amid all of the celebrating and the
“red hot time,” there was a broad range
of great CLE programs, including an

PRESIDENT’S MESSAGE

elder law update, practical tips for gen-
eral practitioners and young lawyers,
advice on using forensic reports and
handling child support issues in Family
Court, in-depth discussions on eminent
domain after the Kelo decision and on
the reporter’s privilege in light of the
Judith Miller case, as well as sessions
on a myriad of other bread-and-butter
and cutting-edge topics. My thanks to
the Sections and Committees, which
did such a superb job organizing the
CLE programs.

I would like to thank everyone
involved in this year’s Annual Meeting.
If you did not attend, I strongly
encourage you to come next year.
When you join us, you will see that 
we have a great and unique Bar
Association, and you will come away
better informed and more enthusiastic
about our Association and the practice
of law. ■

Winner of the ABA’s Constabar Award
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other bar association could have mar-
shaled the resources needed to produce
such a significant proposal in such a
short time. (Just last June, I appointed
the task force on lawyer advertising!)
Another important event in the House
was Chief Judge Kaye’s announcement
that her Commission on the Future of
Indigent Defense Services recommends
creation of a statewide, state-funded
system for delivery of indigent defense
services. Moments later, our House
called for a statewide oversight com-
mission, when it adopted a report of our
Special Committee to Ensure Quality of
Mandated Representation. 

One of the ways we celebrate our
profession at the Annual Meeting is to
present awards, and I offer my con-
gratulations to everyone honored. Our
highest honor, the Gold Medal, was
presented to John Dunne, senior coun-
sel in the Albany firm of Whiteman

NYSBABOOKS
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Owner-Controlled Insurance Programs (OCIPs)1 were developed to make the insurance programs used primari-
ly for construction projects more equitable, uniform and efficient. OCIPs eliminate the costs of overlapping cov-
erage and delays caused by coverage or other disputes between the parties involved in a project and, at the

same time, protect all the contracting parties by bringing the risk of loss from the project within the insurance cover-
age of the OCIP.2

By intent and design, OCIPs are most effective for larger construction projects. The owner negotiates the appropri-
ate price and terms of the policies for the project and directly benefits by eliminating the cost of overlapping coverage.
The greater the number of contractors involved in the OCIP, and the greater the number of overlapping policies that
are eliminated, the greater are the savings to the owner. The money the owner saves does not come from the contrac-
tors’ pockets. The contract price is reduced because insurance costs are not incurred by the contractors on the project.
The cost of doing the work should be constant, and the owner and contractors alike would be amply covered by the
insurance policies covering the project.

A Look at Whether Owner-Controlled Insurance
Programs Provide Contractors With the
Protection They Expect

By John J. Loveless

Construction 
Insurance: 
Do You Only Get 
What You Pay For?
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Benefits to owners from OCIPs are obvious. However,
courts have only recently begun to interpret OCIPs so as
to ensure that contractors receive the benefits and protec-
tion the parties, or at least the contractors, intended. So
the question remains whether, in practice, OCIPs provide
the parties with the protection intended under the con-
tract. 

The following fact pattern illustrates how various loss-
es could be resolved under a conventional insurance 
program – that is, a program where each entity carries its
own insurance – and those same losses under an OCIP. 

A Loss Under a Conventional Insurance Program
Owner hires Contractor to renovate an office building.
Owner has its own property damage and liability
insurance coverage. Contractor is required to carry
$5,000,000 worth of liability coverage for the project
and $5,000,000 of insurance for property damage.
Owner is to be named an additional insured on the
policy and Contractor agrees to defend and indemnify
Owner for any loss arising from Contractor’s work.

Contractor hires Sub-Contractor. Sub-Contractor is
required to maintain identical coverage for the project,
as Contractor was required to maintain, and to name

Owner and Contractor as additional insureds on the
policy. Sub-Contractor also agrees to defend and
indemnify Owner and Contractor for any loss arising
from Sub-Contractor’s work.

As the direct result of one of Sub-Contractor’s
employee’s negligence, another of Sub-Contractor’s
employees sustains a grave injury. $500,000 of prop-
erty damage also results from the negligence. 

The injured employee sues Owner and Contractor,
claiming the injuries arose from their negligence or the
breach of a statutory duty. Contractor’s carrier initial-
ly defends both Owner and Contractor and, due to the
grave injury sustained by the employee, a third-party
action against Sub-Contractor is commenced. Not only
is it alleged that the injury arose from Sub-Contractor’s
own negligence, but also the contract required Sub-
Contractor to defend and indemnify Owner and
Contractor. Sub-Contractor assumes the defense of
Owner and Contractor and Sub-Contractor’s carrier
settles the case for $750,000. 

Owner’s own carrier also assesses the property dam-
age and issues a check for the loss, minus a deductible.
Pursuant to the authority set forth in the terms of 
the insurance policy, a subrogation action is then
brought against Contractor and Sub-Contractor.
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Again, Sub-Contractor’s carrier assumes the defense
of  Contractor. The case proceeds to trial and Owner’s
carrier recovers the money paid to Owner and Owner
does not recover the deductible.3

With respect to these two losses: (1) Owner has been
defended and indemnified from loss in the personal
injury action and has been made whole with respect to
the property damage, minus the deductible; (2) Contractor
is defended and indemnified in both cases by Sub-
Contractor’s carrier; and (3) Sub-Contractor, while 
ultimately responsible for the losses, is defended by its
carrier and covered for the losses under its own policies. 

Notwithstanding the claims of negligence interposed
against Owner and Contractor, Sub-Contractor’s carrier
pays the losses. This result is permissible under General
Obligations Law § 5-322.1(1).4 For years this statute, and
the legions of cases interpreting and enforcing the statute,

provided the blueprint for parties to a construction proj-
ect to protect themselves from claims through insurance.
Courts have consistently held that parties to a construc-
tion contract cannot seek to indemnify themselves for
their own negligence but they can agree to purchase
insurance to cover any loss. Courts draw a marked dis-
tinction between contractual provisions where a contrac-
tor seeks to exempt itself from liability for damages or
injuries and contractual provisions that simply require
one party to provide insurance for other parties.5

Each party to the contract, as well as the parties’ respec-
tive carriers, has received exactly what was bargained for.
The carriers have priced their policies based upon the risk
of loss covered, and the parties have fulfilled their contrac-
tual requirements in terms of the coverage they provide to
each other, while at the same time the parties assure that
they themselves are protected by insurance. 

The project also included numerous overlapping poli-
cies that raised the cost of the project without providing
any additional benefit to any party. 

The Loss Under an OCIP
Owner seeks to renovate a building. Owner purchases
a $5,000,000 policy protecting the property from dam-
age and a $5,000,000 policy for liability during the con-
struction. Contractor and Sub-Contractor both agree to
participate in the OCIP and they are named as addi-

tional insureds on the policy. Additionally, each party
agrees to waive any right to subrogate any claim paid
under the OCIP policies. 

As the direct result of one of Sub-Contractor’s employ-
ee’s negligence, another of Sub-Contractor’s employ-
ees sustains a grave injury and $500,000 of property
damage results from the negligence. 

The injured employee sues Owner and Contractor
claiming the injuries arose from their negligence and
breach of a statutory duty. Owner’s liability carrier
defends both Owner and Contractor. The case settles
for $750,000. 

Owner’s own carrier also assesses the loss and issues a
check for the damage, minus a deductible. 

If the claims play out as described above, the OCIP has
done exactly what was intended. The insurance policies
protected the project and the parties; the resolution of the
underlying claims was considerably more efficient
because of the reduced number of parties and claims; the
overall cost of the project was reduced by eliminating the
overlapping coverage in redundant policies. 

Under the OCIP, only one policy was available for per-
sonal injury claims and one for the property damage
claims on the project, regardless of which of the parties
involved in the project caused the loss. The property loss
was adjusted and paid and the personal injury claim was
resolved on its merits. If a carrier had the right to pursue
any claim against another contractor based upon a claim
that the contractor was somehow responsible for the loss,
there would be no policy in effect to cover the loss. Under
the OCIP, the contractor would not obtain its own poli-
cies. If a contractor had decided to purchase its own pol-
icy as a “belt and suspenders” approach to coverage, it
could never compete against contractors who would not
include such costs in their bids. Therefore, an essential
element of any OCIP is an agreement that the parties
waive any right to subrogation of a loss. The waiver, if
enforceable, is necessary for contractors to protect them-
selves by making sure that they too are protected by the
policies obtained under the insurance program.

In St. Paul Fire & Marine Insurance Co. v. Universal
Builders Supply, Inc., the United States Court of Appeals
for the Second Circuit recently affirmed a decision, from
the United States District Court for the Southern District
of New York, enforcing the waiver of subrogation such
that it provided the contractors with the protection
intended under the OCIP.6 This case, and another recent
reported decision from the Southern District of New
York,7 reversed the prior trend in the Southern District
where a series of holdings had eroded much of the pro-
tection contractors had received (or thought they were
receiving) from an OCIP.8

Courts have consistently held that 
parties to a construction contract 

cannot seek to indemnify themselves
for their own negligence but they 
can agree to purchase insurance 

to cover any loss.

CONTINUED ON PAGE 14
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In St. Paul, the plaintiff was the subrogee in an action
brought to recover the damages paid by St. Paul to the
owners for losses that arose under a builders’ risk policy.9
Under the construction contract, the owners obtained a
builders’ risk insurance policy covering the owners as
well as all contractors and sub-contractors. The contract
also provided that the parties waived the right to recover
against other parties for claims covered by the policy
(“the waiver of subrogation clause”).10

After the loss, St. Paul paid the owners what it deter-
mined was due under the policy. Had the matter ended
there, the claim would have been resolved consistent
with the terms of the OCIP, as set forth in the fact pattern
above. It did not end there. 

In order to avoid the terms of the OCIP, St. Paul 
commenced a subrogation action against a contractor 
primarily to recover the sum paid to the owner by the
insurer. The complaint alleged, among other things, that
the damages resulted from the defendant contractor’s
gross negligence.11 St. Paul argued that such claims were
not barred by the waiver of subrogation clause in a con-
tract, relying on a public policy in New York that “forbids
a party’s attempt to escape liability, through a contractual
clause, for damages occasioned by grossly negligent 
conduct.”12

St. Paul’s claims were bolstered by the Southern
District cases that held that waiver of subrogation clauses
do not bar subrogated claims arising from gross negli-
gence.13 While the courts in Travelers’ Indemnity and
Charter Oak offered no rationale in their holdings for 
disregarding the insurance programs, the decisions
appeared to support St. Paul’s attempt to avoid the terms
of the insurance program. These holdings allow a party to
escape the effect of a waiver of subrogation clause in a
comprehensive insurance program by simply claiming
the losses arose from gross negligence. In American
Motorist, the court offered a justification for its holding. It
refused to enforce the waiver after determining that to do
so would eliminate the wrongdoer’s liability.14

As the Second Circuit Court of Appeals specifically
noted in St. Paul, these three decisions all ignore the very
real distinction between an agreement to procure insur-
ance and an agreement to indemnify a tortfeasor for its
own gross negligence.15 In the district court’s decision in
St. Paul, that court also noted that the earlier district court
decisions ignored equally compelling public policies that
insure a victim is paid; or a policy that permits parties to
agree on how insurance will be procured on a project.16

The linchpin of the holdings in St. Paul, and the later
case that enforced the waiver of subrogation clause in an
OCIP, seems to be the New York Court of Appeals’s
specific holding that a party may procure insurance as
protection against losses occasioned by its own gross
negligence.17 Given that fact, the courts would not differ-
entiate between contract provisions that merely require one
party to purchase insurance for another party, regardless
of whether the loss covered by that policy was occasioned
by negligence or gross negligence.18

If one returns to the fact patterns above, and substi-
tutes “gross negligence” for “negligence,” one sees a
marked difference when the scenarios are considered
under a conventional program, or the holdings in
American Motors versus St. Paul. 

Under the conventional insurance program, the
results are identical to the above. The sub-contractor’s
carrier bears the cost of defending the lawsuits and the
damages. 

Under the OCIP though, the results can be quite differ-
ent. In American Motors, the waiver of subrogation would
not be enforced and the suit would continue. The con-

CONTINUED FROM PAGE 12

There is a very real distinction
between an agreement to procure

insurance and an agreement to 
indemnify a tortfeasor for its own

gross negligence.



NYSBA Journal  |  March/April 2006  |  15

tractor would not only have to bear the cost to defend the
suit, but there would be a risk of damages against a now
uninsured party. The defendant would only be protected
by the burden of proof imposed upon the plaintiff in the
case. The gross negligence necessary to avoid enforce-
ment of a waiver of subrogation is a tough burden to sat-
isfy. The conduct must “smack of intentional wrongdo-
ing. It is conduct that evinces a reckless indifference to the
rights of others.”19

Under such circumstances, the increased burden of
proof is hardly the protection a contractor thought it was
receiving under an OCIP where the parties explicitly
waived the right to subrogation. Even though the burden
necessary for the plaintiff to recover on a claim of gross
negligence is high, courts have held that the question of
gross negligence is normally one for a jury to decide at
trial.20 Therefore, under American Motors, simply using
the words “gross negligence” in a complaint may get the
subrogation claim to the jury and impose significant cost
upon a contractor. Even if the contractor ultimately
escapes liability, the costs of defending the suit, through
trial, have been incurred. 

As the Vermont Supreme Court noted in a decision
that considered New York law extensively in its holding:

If we were to accept plaintiffs’ argument, plaintiffs in
later cases would be able to negate waiver of subroga-
tion provisions, and the public policy considerations
supporting them in contexts such as the instant one,
merely by alleging gross negligence and trusting that
the trial court would allow the jury to determine if
defendant’s conduct sunk to that uncertain level.21

The uninsured loss would be devastating if the contractor
is found liable.

The “anti-subrogation” rule as it has developed in
New York courts does not appear to provide any refuge for
the uninsured contractor subjected to a suit for damages,
notwithstanding the terms of the waiver of subrogation
in the OCIP. Generally speaking, the anti-subrogation
rule provides that an insurer has no right of subrogation
against its own insured for a claim arising from the very
risk for which the insured was covered.22 The rule, on its
face, would appear to protect the contractors in our fact
pattern. The contractors were insureds under the policy
that covered the loss at issue in the subrogation claim.
Unfortunately, courts have declined to interpret the rule
to protect contractors under such circumstances. Courts
will only enforce the anti-subrogation rule to the extent
that a contractor has an “insurable interest in the proper-
ty that is the subject of the insurance policy.”23 With
respect to a builders’ risk policy, the contractor only has
an insurable interest in its own tools and the equipment.24

The contractor does not ordinarily have an insurable
interest in the building. Therefore, it is unlikely that
courts will enforce the anti-subrogation rule and dismiss
a subrogation claim brought under a builders’ risk policy. 
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Under St. Paul, however, the owner’s policy pays the
loss and the project moves forward. This result is consis-
tent with the intent of the parties and their carriers – at
least at the time the contract was signed, because insurers
should consider whether an insured has waived the right
to subrogation in fixing the cost of the premiums.25

If courts do not have a problem with a carrier paying
the loss under the conventional program, they should not
allow the owner’s carrier to avoid payment of the loss
under the OCIP. As set forth above, under the conven-
tional program, the bid price would include the cost of
insurance. By simply eliminating that amount of the con-
tract price under the OCIP, the owner is using the same
money, or less of it, to purchase similar insurance cover-
age. It shouldn’t matter who paid for the policy under
these circumstances as long as the policy is in place and
the parties to the contract understand their rights and
responsibilities. 

If, under the conventional program, the contractor’s
price for the work is $450,000 and that price included
$25,000 for insurance, under the OCIP, the contractor’s
contract could be $425,000 and the owner is free to use up
to $25,000 toward the insurance program. The difference
is the profit for the owner. If the cost of the OCIP is too
high, the owner would not obtain the program. If the cost
is not too high, the court should not care whether Insurer
A pays the loss rather than Insurer B, or who wrote the
check for that particular insurance policy when the cost of
the policy between the parties was simply a negotiated
term of the contract. 

The OCIP is designed to provide the parties with more
certainty, less litigation and less expense. So, do OCIPs
provide the same coverage as a conventional insurance
program at a significantly reduced cost? Until quite
recently, the answer was unclear. Fortunately, however,
the Second Circuit has now rendered a decision that
should allay fears of contractors, and their counsel, who
had remained wary of OCIPs and their enforcement, pri-
marily in the federal courts of this state. ■
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Spoliation . . . Not Spoilation

5. Was the evidence “key evidence”?
6. What is the impact of the spolia-

tion on, or prejudice to, the ability
of the party seeking the evidence
to prosecute or defend its case?

7. Does the nature of the evidence
and/or the conduct of the party
responsible for the loss warrant a
sanction?

8. What penalty/sanction is appro-
priate?

Not every piece of destroyed, lost or
altered evidence will give rise to a
claim for spoliation; not every act of
spoliation will result in the imposition
of a disclosure sanction pursuant to
CPLR 3126 or a common law penalty;
and not every incident where a spolia-
tion sanction is imposed will result in
the severe sanction of striking a party’s
pleading.

Spoliation may be intentional or
negligent. “Although originally defined

as the intentional destruction of 
evidence arising out of a party’s bad 
faith, the scope of spoliation has 
been extended to the non-intentional
destruction of evidence.”4 The most
severe spoliation sanction, striking a
party’s pleading, may be imposed
even though the spoliation was negli-
gent, rather than intentional, “and even
if the evidence was destroyed before
the spoliator became a party, provided
it was on notice that the evidence
might be needed for future litigation.”5

The penalty to be imposed, if any,
depends on the nature of the evidence
and its relationship to the ability of a
party to prove a claim or defense.6
“The determination of whether a sanc-
tion is warranted is based on the extent
that the spoliation prejudices the other
party and whether the sanction is 
necessary as a matter of elementary
fairness.”7 If the parties are impacted

BURDEN OF PROOF
BY DAVID PAUL HOROWITZ

Second in number only to the myr-
iad mispronunciations of Daubert
are the permutations of pronunci-

ation of the word spoliation. As one
scholar has explained: “Spoliation. A
learned word, is, in the hands and
mouth of the less-than-learned, often
misspelled and mispronounced,
spoilation, as in a 1992 legal seminar
on the subject of “Spoilation [read]
Spoliation of Evidence.”1 Having
addressed the most confusing aspect of
spoliation, a few pointers on its role in
New York State court practice: 

Spoliation is the intentional or neg-
ligent loss, destruction or alteration of
evidence. When evidence is lost,
destroyed or altered, a sanction may be
sought by the party seeking the evi-
dence against the party responsible for
the loss, destruction or alteration of the
evidence in question: a.k.a., the spolia-
tor. There are two, independent
grounds for the imposition of a spolia-
tion sanction: a statutory penalty pur-
suant to CPLR 3126 and a penalty
under the common law doctrine of
spoliation.2 Attorneys are expected to
“recognize the elevated priority of pre-
serving the evidence, so that drastic
sanctions are not necessarily unduly
harsh sanctions when a critical item of
evidence is not preserved.”3

Courts will weigh a number of fac-
tors in deciding whether to impose a
spoliation sanction:

1. Who lost, destroyed or altered the
evidence?

2. Was the spoliation intentional or
negligent?

3. When did the spoliation occur?
4. Was the spoliator on notice that

the evidence was needed for
future litigation?

DAVID PAUL HOROWITZ (dh15@nyu.edu) practices as a plaintiff’s personal injury litigator in New York
City. Mr. Horowitz teaches New York Practice at New York Law School, is a member of the Office of
Court Administration’s CPLR Advisory Committee, and is a frequent lecturer and writer on the subject.
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equally by the loss of the evidence,
“and neither have reaped an unfair
advantage in the litigation, it is
improper to dismiss a pleading on the
basis of spoliation of evidence.”8 For
example, where an auto manufacturer
in a defective design case conducted a
physical inspection and took extensive
photographs before the product was
inadvertently lost, dismissal of the

plaintiff’s complaint was unwarrant-
ed.9

In order for a party to be subject to a
spoliation sanction, that party must
have a responsibility to preserve the
evidence in question. The responsibili-
ty may then shift to the party’s attor-
ney when the attorney takes custody of
the evidence.

Whether or not a court imposes a
spoliation sanction will be influenced
by who was responsible for the loss,
destruction or alteration of the evi-
dence, whether the spoliation was neg-
ligent or intentional, and when the
spoliation took place – that is, did it
occur before or after litigation was com-
menced, or before or after a demand to
preserve the evidence was made.

Where the striking of a pleading is
being considered by a court, “such a
drastic remedy is typically imposed in
cases where the offending party knew,
or had reason to know, that the missing
evidence was the subject of pending or
future litigation.”10

Intentional spoliation may be
admitted, proved or inferred by the
conduct of a party. Once a notice has
been served upon a party to preserve
evidence, it may be inferred that the
spoliation was deliberate. “Where a
noticed party discards evidence with-
out moving for a protective order, a
‘negative inference’ may be drawn that
the destruction was deliberate (i.e.,
‘willful’).”11

Where the spoliating party acts neg-
ligently, rather than intentionally, in
losing or altering evidence, the imposi-
tion of the full panoply of spoliation
sanctions is available.12 The rationale
for imposing the sanction of dismissal
for negligent spoliation is that where
the record clearly demonstrates that
crucial evidence was negligently
destroyed and the spoliating party

took no steps to safeguard the preser-
vation of the evidence, any sanction
other than dismissal would “unfairly
compel a party, which was not even a
party at the time crucial evidence was
lost, to defend an action when such
loss has fatally compromised its ability
to defend.”13

The time when the spoliation of evi-
dence occurred will often be the piv-
otal factor in determining whether or
not a spoliation sanction is imposed
and, if imposed, the severity of the
sanction. To hold a party responsible
for spoliation of evidence, it may be a
requirement to formally request that
the party preserve, intact, the evidence
in question. Where a formal request is
not required, as where a party has an
obligation to preserve evidence once it
has knowledge of litigation involving
the evidence, a formal request that the
party preserve, intact, the evidence in
question, will often be useful when a
motion is made for a spoliation sanc-
tion.

A key element is whether there was
an opportunity for all parties to exam-
ine the evidence and document their
findings prior to the loss, destruction
or alteration of the evidence.14

For there to be a sanction imposed
for spoliation, the evidence that is lost,
destroyed or altered must be “key” evi-
dence.15 It may be inferred that spoliat-
ed evidence is relevant, thereby bol-
stering the claim that a spoliation sanc-

tion should be imposed: “The likely
relevance of the destroyed evidence is
easily inferred.”16

If the evidence that is lost,
destroyed or altered is not relevant, or
not necessary to establish a claim or
defense, the common law doctrine of
spoliation will not come into play,
although a discovery sanction for the
failure to exchange matter pursuant to

a court order may warrant a penalty
pursuant to CPLR 3126 or a sanction
under Rule 130-1.1.

Trial courts are granted wide discre-
tion to furnish an appropriate sanction
where spoliation of evidence has
occurred.17 However, that discretion is
not absolute, and appellate courts may
review both the determination con-
cerning whether spoliation occurred
and the sanction imposed under an
abuse of discretion standard. A review-
ing court has the power to substitute
its discretion for the discretion of the
trial court.18

A motion for spoliation of evidence
should be made within a reasonable
period of time from when the spolia-
tion becomes known, because a party
opposing the motion may always
argue that the doctrine of laches
should estop the party seeking a spoli-
ation sanction from having relief grant-
ed. Where a party fails to seek a spoli-
ation sanction pursuant to CPLR 3126
or under the common law doctrine of
spoliation and then moves for a direct-
ed verdict based upon the spoliation, a
trial court is without authority to sua
sponte strike the pleading of the spoli-
ating party.19

A party making a spoliation motion
should consider utilizing an expert to
offer testimony, by way of an affidavit
or affirmation, detailing the manner in
which the spoliation of the evidence in
question prejudices the party and why

The time when the spoliation of evidence occurred will often be the
pivotal factor in determining whether or not a spoliation sanction is

imposed and, if imposed, the severity of the sanction.
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there is no satisfactory alternative to an
inspection of the unaltered evidence in
order to alleviate the prejudice.

Where it has been established that
the spoliated evidence is “key” evi-
dence, it is still possible for the spoliat-
ing party to escape the severe sanction
of having its pleadings stricken if the
offending party can find a way to make
the other party whole, or at least ame-
liorate sufficiently the prejudice to the
other party.

The most common way for this to
be done is for the party that has not
had an opportunity to examine or test
the evidence prior to its being lost,
destroyed or altered, to be given access
to all of the factual information, includ-
ing facts documented by any expert
that examined or tested the product on
behalf of the spoliating party. In this
way, the argument can be made that
the party that did not have the oppor-
tunity to examine the spoliated evi-
dence has been “made whole” and
may now supply all of the factual
information supplied by the spoliating
party to an expert of its own choosing
to analyze and reach his or her own
conclusions.

When such an exchange is offered
by a party, or ordered by a court, it is
appropriate to redact any opinions
formed by the expert who did have the
opportunity to inspect and test the evi-
dence because, the argument goes, the
other party, once armed with all of the
factual data, should be able to obtain
an opinion from its own expert.

While other jurisdictions have rec-
ognized an independent cause of
action for spoliation, New York State
courts did not have the occasion to 
rule on the validity of such a claim
until 1998. In that year, the Second
Department recognized the right of an
employee to sue an employer who spo-
liated evidence, where the spoliation
impaired the employee’s right to sue a
third-party tortfeasor.20

In 2004 the Court of Appeals was
confronted with whether to recognize
a cause of action for third-party negli-
gent spoliation of evidence and impair-
ment of a claim or defense and, on 

the facts before it, declined to do so.21 A
recitation of the facts is instructive.

A fire occurred in a vehicle, owned
by a Chevrolet dealer, which was
parked in a garage attached to a pri-
vate home, and the home sustained
damage of over $330,000. The home-
owner’s carrier, MetLife, paid the
claim and was the plaintiff-appellant
before the Court of Appeals. It was
determined that the fire originated at
the driver’s side dashboard, and the
Chevrolet dealer’s insurance carrier,
Royal, took possession of the vehicle,
and agreed in a telephone conversation
to preserve the vehicle. 

Before commencement of a lawsuit,
a group of potential parties arranged to
inspect the vehicle, but before the
inspection could take place Royal noti-
fied the parties that the vehicle had
been disassembled and disposed of.
MetLife, as the homeowner’s subro-

gee, commenced an action against the
dealer, the manufacturer, and the
installer of a remote starting device in
the dashboard sounding in negligence,
breach of warranty, and strict liability.
A fourth claim, against Royal, was for
spoliation and impairment of the right
to pursue claims against the other
defendants. Royal filed a pre-answer
motion to dismiss MetLife’s claim, 
the trial court dismissed, and the
Appellate Division affirmed, finding
“no cause of action exists in New York
for ‘third-party spoliation’ of evi-
dence/impairment of claim or defense,
either under the principles of negli-
gence law or as an independent tort.”

On appeal, MetLife argued both
that Royal had a duty to preserve the
evidence, and even if it did not, Royal
assumed the duty by agreeing to pre-
serve the vehicle. Royal argued that
there was no policy reason for expand-
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ing tort liability since there was no alle-
gation the vehicle had been deliberately
destroyed. After reviewing the recent
development of the law involving
claims of negligent spoliation, the Court
described its traditional method of
dealing with spoliation through CPLR
3126 sanctions. Citing DiDomenico, the
Court of Appeals acknowledged that
the Appellate Divisions have held a
common-law cause of action exists
when an employer’s spoliation impairs
an employee’s right to sue a third-party
tortfeasor, but distinguished DiDomenico
because, in the case before it, 

at no time did MetLife seek or
obtain a court order to compel the
preservation of the vehicle. As
MetLife acknowledges, it could
have sought pre-action disclosure
or a temporary restraining order. 
It could also have bought the car
from Royal, offered to pay the costs
associated with preservation or

commenced suit and issued a 
subpoena duces tecum to Royal.
MetLife did none of these things.22

The Court concluded: 

Although MetLife verbally
requested the preservation of the
vehicle, it never placed that request
in writing or volunteered to cover
the costs associated with preserva-
tion. The burden of forcing a party
to preserve when it has no notice of
an impending lawsuit, and the dif-
ficulty of assessing damages mili-
tate against establishing a cause of
action for spoliation in this case,
where there was no duty, court
order, contract or special relation-
ship.23

Although the Court declined to
permit the cause of action in the case
before it, the Court did leave the door
open to such a claim where the
required elements are established.

Attorneys must take steps early on
to identify “key” evidence, and take
prompt action to secure evidence in
their possession or the possession of
their clients and, at the same time,
alert other parties in possession of
such evidence of the need to preserve
the evidence, intact, and provide timely
and meaningful access to the evidence

to allow necessary inspection and test-
ing. These steps will help prevent spo-
liation from spoiling an otherwise
meritorious claim or defense. ■

1. A Dictionary of Modern Legal Usage (2d ed.).

2. The trial court may 

review on the basis of the common-law
doctrine of spoliation, allowing dis-
missal when key evidence is destroyed
prior to examination by the opposing
party, in which case willfulness or bad
faith may not be necessary predicates,
or on a proper exercise of the court’s
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An insurance carrier has a subrogation right
against a tortfeasor to recoup Additional Personal
Injury Protection (APIP) benefits paid, but such a

recovery can be illusory and, in many instances, is termi-
nated before an APIP payment is even made. Plaintiffs’
attorneys and defense counsel representing insureds
should also be cautious. The practitioner (either plaintiff
or defense) may believe a case is resolved; however, if an
APIP issue is not addressed properly, the case may not be
settled – contrary to the parties’ belief. Issues involving
APIP benefits can unravel a settlement, resulting in fur-
ther litigation and, unfortunately, serving as potentially
fertile ground for attorney malpractice.

Background
New York State was seeking a means to reform a system
in dire need of change when it enacted the no-fault
statute in 1973. Personal injury claims arising out of
motor vehicle accidents were increasing at an alarming
rate, causing insurance premiums to skyrocket. In
response, the Legislature enacted the no-fault law.1

No-fault insurance, required for all New York drivers,
provided for the “prompt disposition of claims and a
swift resolution of priority obtainment issues.”2 Many of
the claims that would have been litigated in the past due
to questions of who was at fault would be disposed of rel-
atively quickly. The goal was to resolve a large percentage
of motor vehicle claims litigation, irrespective of fault.

The no-fault law of New York State provides manda-
tory insurance coverage for any person involved in a
motor vehicle accident. Any accident victim will be cov-
ered for “basic economic loss” up to $50,000.3 Under the
Insurance Law, “basic economic loss” includes medical
expenses, loss of earnings, and any other reasonable and

necessary expenses arising out of the accident.4 These
benefits are commonly called “no-fault payments” or
“personal injury protection benefits” (PIP). 

A year after the institution of the no-fault statute, the
Superintendent of Insurance enacted the “Additional
Personal Injury Protection (APIP)” endorsement.5 This
endorsement, which gave insureds the option for more
coverage, contained mandatory language to be included
in any automobile insurance policy issued in the State of
New York. Insureds who opted for APIP coverage would
be covered for any “extended economic loss” – in other
words, economic loss above and beyond “basic economic
loss” that is referred to in the mandatory PIP endorse-
ment.6 Thus, APIP provides an insured with additional
coverage for medical expenses and lost wages beyond the
basic PIP.

Significantly, APIP is potentially reimbursable to the
insurer while PIP, except in limited circumstances, is not.
Indeed, basic PIP paid out under the mandatory endorse-
ment is rarely recovered by the carrier. Only in extreme
and limited circumstances is a carrier even permitted to
recover basic PIP payments.
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One such circumstance is found in Insurance Law 
§ 5105: An insurer pays PIP due to negligence involving
a vehicle weighing more than 6,500 pounds or a vehicle
used in the transportation of people for hire;7 if one of the
vehicles involved in the accident fits either of these cate-
gories, the insurer has a right of recovery. 

The only other circumstance in which PIP payments
are recoverable is in accidents involving a “covered 
person” versus a “non-covered person.” Insurance Law 
§ 5102(j) defines a “covered person” as any pedestrian
injured through the use or operation of a motor vehicle or
any owner, operator or occupant of a motor vehicle that
has in effect the financial security required by New York
State law. This would include most passenger vehicles
within the state. Common exceptions would be farm
vehicles and motorcycles. Another exception would be a
tortfeasor involved in an automobile accident that is not
operating a vehicle at all, but is, e.g., a municipality
against which there is an allegation of negligent road
maintenance. These would be examples of “non-covered
persons.” Thus, in a case involving a “covered person”
and a “non-covered person,” Insurance Law § 5104 gives
the no-fault carrier a right to sue for reimbursement and
a lien on the plaintiff’s recovery.

In direct contrast with the limitations on PIP recovery
by the insurers, the mandatory APIP endorsement –
which was included in the regulations – appears to grant
broad recovery rights through subrogation to obtain
reimbursement of APIP benefits paid. This mandatory
subrogation clause states:

In the event of any payment for extended economic
loss, the company is subrogated to the extent of such
payments to the rights of the person to whom, or for
whose benefit, such payments were made. Such per-
son must execute and deliver instruments and papers
and do whatever else is necessary to secure such
rights. Such person shall do nothing to prejudice such
rights.8

Not surprisingly, the creation of this new system
brought along new problems and disputes. Recently,
these have focused on the area of subrogation or reim-
bursement for APIP benefits paid.

The common law doctrine of equitable subrogation
allows the insurer to stand in the shoes of the injured
party already connected in some way to the carrier and
gives insurers the same rights that the insured would
possess. Subrogation, in theory, attempts to prohibit a
“double dip” recovery by the plaintiff. For example, if an



24 |  March/April 2006  | NYSBA Journal

injured person recovers lost wages and medical pay-
ments from her APIP carrier, she should not be entitled to
also recover that amount from the tortfeasor. Subrogation
requires the tortfeasor to reimburse the insurer for the
damages he or she had caused. A right is created for the
insurer to obtain recovery as soon as the first APIP pay-
ment is paid out. 

Under the doctrine of subrogation, the plaintiff who
received the APIP benefits has an obligation to protect the
APIP insurer’s rights. This duty usually arises in settle-
ment negotiations because the execution of a general

release running in favor of the tortfeasor, by an insured
who has received APIP benefits, will terminate the subro-
gation rights of the APIP carrier. Ideally, a plaintiff who
has received APIP payments would not enter into a settle-
ment with the tortfeasor without first notifying its APIP
insurer. As its definition clearly states, subrogation allows
the insurer to take on the rights of its insured and no
more. Thus, a release could be fatal to an APIP carrier’s
right of recovery. 

Because an APIP carrier’s right of subrogation is
derived from the insured’s rights and is subject to the
same limitations and restrictions, this dynamic presented
interesting questions for courts across the state as to when
the statute of limitations for an APIP subrogation action
began to run. If one adhered to the strict definition of sub-
rogation, a right of recovery for APIP payments would
always have a statute of limitations of three years and
would always begin on the date of the underlying acci-
dent. A competing view was that the APIP carrier’s right
of recovery would exist when the cause of action accrued
– in other words, when a payment was made. Initially,
some Appellate Divisions held that an APIP insurer’s
right to recovery accrues not on the date of the accident,
but on the date of first payment; but others disagreed.
This issue came to a head in January 2004 when the Court
of Appeals ruled on Allstate Insurance Co. ex rel. Walker v.
Stein.9

Allstate v. Stein
On May 24, 1995, the plaintiff, Amy Walker, was involved
in a motor vehicle accident with the defendant, Daniel
Stein. Ms. Walker was seriously injured and she collected
PIP benefits from her no-fault carrier, Allstate. Ms. Walker
also carried APIP coverage on her vehicle. However, it
was not until June 29, 1998, that Ms. Walker’s no-fault
carrier, Allstate, made its first APIP payment to her as a
result of the accident. Allstate’s first APIP payment there-

fore occurred three years and one month following the
date of the accident.

On November 20, 2000, Allstate notified the attorneys
for Walker and the tortfeasor Stein that $42,000 had
already been paid in APIP benefits and that Allstate had
a subrogation right in order to obtain reimbursement for
these benefits. A few months later, on February 20, 2001,
counsel for Walker, Stein, and Allstate all appeared before
Supreme Court Justice John Lane to place a $300,000 set-
tlement on the record relative to the underlying bodily
injury claim. Allstate, not a party to the action, appeared

as a courtesy to all parties to settle its APIP claim. All par-
ties were aware that there was $1.1 million in coverage to
settle all claims. The record also stated that all parties
were aware of Allstate’s APIP subrogation right. Justice
Lane specifically said, “[A]ll three parties are saying that
they intend to fully enforce their rights to the full extent
of the law and the defenses they may have.” Shortly after
that settlement conference, the attorney for Stein sent the
plaintiff, Walker, a general release along with two settle-
ment checks. One of the settlement checks was for
$200,000 and was made payable to “Amy Walker.” The
second check, for $100,000, was payable to the Walkers
and Allstate Insurance Co. – an apparent attempt to tie up
loose ends with the APIP claim and close the matter.
However, the Walkers retained the $200,000 check,
returned the $100,000 check, and filed a judgment for the
latter amount against Stein. On May 4, 2001, Allstate com-
menced an action against the tortfeasor, Stein, seeking
reimbursement of the APIP benefits paid to Ms. Walker.

In response to Allstate’s action, Stein immediately
moved to dismiss Allstate’s subrogation action based
upon the statute of limitations. Stein’s main contention
was that the time to bring any action for subrogation
expired three years from the date of accident. The trial
court ruled in favor of Allstate and dismissed Stein’s
motion. The Fourth Department reversed.10

The Fourth Department Decision
In a 3-2 decision, the Fourth Department held that
Allstate’s subrogation action was “governed by the same
statute of limitations applicable to action number one, the
personal injury action.”11 That court characterized
Allstate’s action as a “non-statutorily derived” subroga-
tion action.12 The court also adhered to the strict defini-
tion of “subrogation” and held that Allstate’s claim was
derivative of the underlying claim “with no enlargement
or diminution of rights.”13 The Fourth Department also

This dynamic presented interesting questions for courts 
across the state as to when the statute of limitations for an APIP

subrogation action began to run.
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had a different view of accrual; the majority characterized
the lower court’s ruling that accrual occurred at first pay-
ment as “erroneous.”14 The Appellate Division viewed
this situation as entirely the fault of Allstate, in that
Allstate should have known about this potential problem
from the date of accident in 1995. In other words, Allstate
should have planned for APIP recovery long before any
APIP payment was even made. 

The Fourth Department also took issue with the lower
court’s reliance on so-called “statutory recoupment”
cases, in which the statute of limitations begins three
years from the date of first payment. The majority refused
to compare this set of facts to cases involving the Motor
Vehicle Accident Indemnification Corporation (MVAIC)
because, in their opinion, MVAIC was “purely a creation
of statute,” in contrast to APIP, which was considered
optional. The Fourth Department, in its decision, specifi-
cally distinguished the Court of Appeals’s decisions in
MVAIC v. Aetna Casualty & Surety Co.15 and Aetna Life &
Casualty Co. v. Nelson.16

MVAIC v. Aetna
MVAIC v. Aetna warrants further elaboration. In 1986, the
Court of Appeals was faced with essentially this same
issue regarding the statute of limitations and its accrual in
the context of no-fault payments. In MVAIC, the Court
stated that the statute of limitations in an action by
MVAIC to recover no-fault benefits paid is three years
and begins to run upon the initial payment of those ben-
efits.17 In MVAIC, the plaintiff sought confirmation of an
arbitration award ordering the no-fault insurer of the
owner of a vehicle to reimburse MVAIC for benefits paid
to injured passengers. At issue in the case was not only
when the statute of limitations began, but whether the
statute of limitations was the three-year limitation period
for actions arising out of statutorily imposed or created
liabilities or the six-year period for contract actions.

MVAIC contended that despite the statutory basis for
its obligations and remedies under the no-fault system,
the six-year contract action statute of limitations (CPLR
213(2)) applied because MVAIC had stepped in to fulfill
an insurance carrier’s obligations under its contract of
insurance covering the accident, in other words, the pay-
ment of first-party benefits to the insured passengers in
that vehicle.18 MVAIC argued that CPLR 213(2) governed
because its rights against that carrier were grounded in
quasi-contract indemnification.

In contrast, Aetna, the carrier for the vehicle, contended
that the applicable statute of limitations was set forth in
either CPLR 214(2), the three-year statute of limitation
period arising out of liabilities created or imposed by
statute, or CPLR 214(5), a three-year limitation period for
actions to recover damages for personal injury. In either
case, Aetna maintained that MVAIC’s right to recover
payment of no-fault benefits was in the nature of subro-

gation and thus MVAIC could only assert the rights each
injured party was entitled to assert against the primary
insurer. Aetna contended that because the covered parties’
claim arose as a result of the injuries they sustained in the
accident, MVAIC’s cause of action accrued upon the date
of accident.

After examining New York State public policy and
applicable case law, the Court of Appeals concluded that
MVAIC was entitled to recover payments of no-fault ben-
efits from the primary insurer and that the three-year lim-
itation period of CPLR 214(2) controlled because the lia-
bility was created or imposed by statute.19 The Court of
Appeals further stated that the statute of limitations
began to run against MVAIC upon the initial payment to
the claimant.20 The Court wrote that a statute of limita-
tions is triggered once a cause of action accrues, which is
“when all of the facts necessary to the cause of action
have occurred so that the party would be entitled to obtain
relief in court.”21 The Court’s reasoning appeared to be
that when MVAIC made its first payment to the claimant,
it was only at that point that all the facts necessary to
afford MVAIC a right to recovery were in existence.

The Court in MVAIC relied heavily on the opinion of
Aetna Life, which was also decided in 1986. In Aetna Life,
the insurer sought to recoup first-party no-fault benefits
that it had previously paid to its insureds, by enforcing a
statutory no-fault lien against the portion of damages
Aetna’s insureds received as settlement for losses paid by
Aetna under Insurance Law § 5104(b).

Initially, the Court had to determine whether the
statute of limitations was three years pursuant to CPLR
214(2), dealing with liabilities created or imposed by
statute. The Court stated that CPLR 214(2) only governs
liabilities that would not exist but for a statute.22 The pro-
vision does not apply to liabilities existing in common
law that have been recognized or implemented by
statute. The Court then examined the Insurance Law and
no-fault scheme it created and concluded that no-fault
modifies the common-law system of reparation for per-
sonal injuries under tort law because first-party no-fault
benefits are a form of compensation unknown in common
law, resting on predicates independent of the fault or neg-
ligence of the injured party. Thus no-fault law cannot be
held to codify common law principles.23

Instead, no-fault creates new and independent statu-
tory rights and obligations in order to provide a more
efficient means for adjusting financial responsibilities
arising out of automobile accidents. Thus, the option
available to the insured to recoup amounts paid as first-
party benefits, as Aetna was trying to do, created new
liabilities subject to the three-year statute of limitations
of CPLR 214(2).

After holding that the applicable statute of limitations
was three years, based on CPLR 214(2), the Court of
Appeals noted that the question was not when the lien
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belonging to Aetna first attached, or when the insurer
could have established the lien, but rather when the
insurance company first had the opportunity to enforce
or foreclose the lien and actually recover from the defen-
dants the amounts it had previously paid to them as first-
party benefits under the no-fault law.

The Court ultimately held that Aetna’s time to com-
mence its action began when it had its opportunity to
enforce the lien. This holding, along with the Court’s
holding in MVAIC, essentially meant that where reim-
bursement for no-fault benefits is sought, the statute of
limitations is three years from the date the cause of action
accrues; in other words, when all of the facts necessary to
that cause of action have occurred. 

Cardinell v. Allstate Insurance Co.
The majority of the Fourth Department in Allstate also
chose to disregard the Third Department case of Cardinell
v. Allstate Insurance Co.24 The Fourth Department stated
that Cardinell erroneously relied on a statutory recoup-
ment case in its decision. The Third Department in
Cardinell had held that an insurer’s subrogation claim
arising out of APIP payments accrues on the date of first
payment. The Third Department also relied heavily on
the Court of Appeals decision in MVAIC.

Fourth Department Dissent
The dissenting opinion of the Fourth Department in
Allstate adhered to the reasoning of MVAIC, Aetna, and
Cardinell, and agreed with the trial court’s ruling that
Allstate’s action was timely commenced. The dissent
based its opinion on the general principle that “a cause of
action accrues, for the purpose of measuring the period of
limitations, when all of the facts necessary to the cause of
action have occurred so that the party would be entitled
to obtain relief in court.”25 This definition of accrual, the
dissent points out, is not simply limited to statutory
recoupment cases, but to all cases. 

The dissent in the Fourth Department provided an
excellent description of the paradox APIP insurers face. If
Allstate’s right of subrogation is dependent on an APIP
payment, how can its statute of limitations begin to run
before any such payment is ever made? The majority’s
proposal that Allstate should have commenced a preemp-
tive subrogation action would be “a waste of judicial
resources”26 according to the minority, not to mention a
logistical nightmare for insurers all over the state. 

The Court of Appeals Decision
Allstate appealed as of right to the Court of Appeals. In a
unanimous decision, the Court of Appeals affirmed the
Fourth Department’s holding, stating that the statute of
limitations began to run on the date of accident and not
the date of first payment.27 Within its opinion, the Court
carefully distinguished Allstate’s set of facts from those of

MVAIC and Aetna. Allstate ultimately turned on the ques-
tion of whether the APIP subrogation right asserted by
Allstate was a “creature of statute.”28 If it was, MVAIC
and Aetna would apply and the statute of limitations
would begin at first payment. The Court stated, however,
that the Allstate case was different from MVAIC and Aetna
because it involved a “traditional equitable subrogation,
not a liability created by statute.”29

In its brief and at oral argument, Allstate based its rea-
soning largely on the fact that APIP benefits were created
solely through New York State Insurance Regulations.
Allstate referred specifically to the additional personal
injury protection endorsement, which is set forth at 11
N.Y.C.R.R. § 65-1.3. This endorsement contains mandato-
ry language to be included in any automobile insurance
policy issued in the state of New York. 

Allstate further argued that as a result of these insur-
ance regulations, a subrogation right had been created
that previously did not exist in common law. This right,
Allstate contended, allows the insurance carrier that pays
out APIP benefits to be subrogated to its insured and to
obtain reimbursement from the tortfeasor responsible for
the loss. Just as in the Court of Appeals cases of MVAIC
and Aetna, the liability and this particular right of subro-
gation only existed because of the no-fault law; this is an
obligation created by statute and is therefore governed by
CPLR 214(2) for APIP benefits. Despite the fact that
Allstate’s subrogation right in Allstate Insurance Co. ex rel.
Walker v. Stein was created by regulation, the Court of
Appeals refused to acknowledge that it was statutorily
derived, and instead referred to it in terms of basic com-
mon law subrogation. APIP has no basis in any statute
and is only referred to in an Insurance Department
Regulation. 

The Court’s reasoning was that the Insurance
Regulation does not create a new right that did not
exist at common law, but instead merely prescribes the
form of a clause that declares Allstate’s pre-existing
right. The Court stated that even if there was no appli-
cable regulation or clause in an insurance policy, the
right of subrogation would still exist. The doctrine of sub-
rogation has been around for years and was not, in the
words of the Court, “a recent invention of the Insurance
Department.”30

According to the Court, the situation Allstate faced
was one of the risks inherent with subrogation. Subrogees
are limited to only those rights the subrogors possess. If
the subrogee’s claim is defeated by a subrogor’s action or
inaction, as was the case with Allstate, then it is one of the
risks the insurer assumed. 

The Court also supported the Fourth Department’s
holding that Allstate should have somehow “insisted” on
the resolution of its claim during the underlying person-
al injury settlement.31 The Court did not explain, howev-
er, how an APIP insurer could insist on a settlement when
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technically it is not a party to the underlying lawsuit. The
Court seemingly ignored the fact that Allstate was not
required to be at the settlement table in the lower court
and was only there as a courtesy. 

Impact of Allstate v. Stein
The decision in Allstate v. Stein restricts insurance carriers
in their ability to obtain reimbursement for any APIP ben-
efits paid. Clearly, the Court of Appeals recognized
Allstate’s reimbursement right and did not deny its exis-
tence. However, according to Allstate v. Stein, Allstate
should have attempted to obtain reimbursement for
monies it had not yet paid out from the tortfeasor in the
underlying bodily injury action. The Court does not
explain how Allstate was to accomplish this. It of course
would have been problematic for Allstate to attempt to
obtain reimbursement from the tortfeasor and his or
her insurance carrier for amounts that had not been paid
in the form of APIP benefits while Allstate had a ripe
APIP claim. 

How might a carrier, facing an approaching statute of
limitations, which had not yet made an APIP payment
when it was obvious it would occur, “insist on a settle-
ment of its case”? It would have been highly unlikely for

State Farm, the tortfeasor carrier in Allstate, to agree to
settle with Allstate for a hypothetical or potential APIP
subrogation claim that had not yet actually materialized.
Yet, the suggestion seems to be that this is what Allstate
and, presumably, any APIP carrier, must do. Further, it
appears the fact that an APIP reimbursement claim is
against the tortfeasor and not the APIP insured was over-
looked; the claim in fact is not a lien on the APIP
insured/plaintiff’s recovery.

Therefore, an APIP carrier faced with an uncoopera-
tive plaintiff’s attorney and tortfeasor carrier will not be
in a position to insist on anything. If its cause of action is
still alive, it can commence its own action as Allstate did
in Allstate v. Stein. Naturally, if no payment has been
made and the statute of limitations has nearly run, there
is little the APIP carrier can do in light of Allstate v. Stein.

Insurers are today left with many unanswered ques-
tions. Most obvious is, what is the value of a right of
recovery if it expires before payment is made? What
could Allstate and other APIP insurers have done to guar-
antee reimbursement? The Court in Allstate, while refer-
ring to the Fourth Department opinion, stated that
Allstate “failed to insist on the resolution of its subroga-

tion claim against the tortfeasor for APIP payments as
part of a global settlement of the personal injury
claims.”32 This could appear to give APIP insurers the
option of commencing an action within three years from
the date of the accident and before an APIP payment is
ever made. An action such as this could perhaps take the
form of a declaratory matter and request that a court
determine that the APIP insurer does, in fact, have a right
for reimbursement. Of course, such an action would face
arguments that it was not ripe or that there was no judi-
ciable controversy. 

In a hypothetical scenario, where PIP payments were
at $45,000 and a three-year statute of limitation is wind-
ing down, it would be wise and essential for the APIP
insurer to commence an action for APIP recovery. If any
attorney objected regarding the ripeness of such a claim,
the APIP insurer may rely on the Allstate decision.
Commencing an action, even before any APIP payment is
made, is one way of “insist[ing] on the resolution of its
subrogation claim.”33

From a policy standpoint, APIP coverage as a whole
requires a re-evaluation by its providers. APIP coverage,
which has always been seen as recoverable by the insur-
ers, will now be regarded as somewhat of a gamble. This

could ultimately raise premium rates and make APIP
coverage more expensive. The Allstate decision should
also force insurance companies to petition for a change 
in the law. Lobbying the Superintendent of Insurance 
for a change in the regulations or the New York State
Legislature for an amendment to the CPLR could help
solve this problem and curtail the commencement of
potentially hundreds of declaratory actions by APIP
insurers.

What alternatives are used and how insurance compa-
nies confront this problem remain to be seen. What is
certain is that as a result of the Allstate decision, APIP
insurers need to be alert and vigilant.

The lawyer, both plaintiff and defense, must also be
extremely cautious when handling cases involving APIP
benefits. From the plaintiff’s perspective, the attorney
must be careful when settling the case to resolve any out-
standing APIP issues. An execution by the plaintiff of a
general release in favor of the tortfeasor will extinguish
any subrogation right that the APIP carrier may have
against the tortfeasor. The regulation also requires an
APIP recipient to protect the APIP carrier’s subrogation
rights. A plaintiff/APIP recipient that does not do so

How might a carrier, facing an approaching statute of limitations,
which had not yet made an APIP payment when it was obvious it

would occur, “insist on a settlement of its case”?
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could wind up a defendant in a subsequent lawsuit by the
APIP carrier. Counsel for the plaintiff may also become a
named defendant. 

For example, if the plaintiff’s counsel knows that his
or her client has been receiving APIP benefits and is
aware that the statute of limitation remains alive for the
recoupment of APIP benefits by the APIP carrier, and if a
case is settled without taking into consideration a resolu-
tion of the APIP issue, the APIP carrier may commence an

action against both its insured and the plaintiff’s counsel.
This is because the general release given to the tortfeasor
prevents the APIP carrier from commencing its own
action against the tortfeasor. 

The plaintiff’s counsel should also be cautious in
resolving a case, particularly when, as often happens, the
plaintiff’s counsel takes responsibility for satisfying any
“liens” or rights of reimbursement. While APIP certainly
does not create a lien, it is a reimbursement right. A plain-
tiff’s attorney who promises the tortfeasor, either in writ-
ing or on the record, to “take care of” a reimbursement
right could potentially be held responsible for the APIP
carrier’s claim.

On the defense side, an attorney representing an
insured defendant must also be vigilant. Because the
defense attorney’s client is the insured and not the tort-
feasor carrier, a defense attorney must keep in mind that
any potential APIP claim would be against his or her
client. If the tortfeasor carrier is paying its entire insur-
ance policy to the injured party, then potentially the tort-
feasor himself or herself would be personally responsible
for any eventual APIP claim made by the APIP carrier.
Defense counsel should make every effort, therefore, to
resolve both a viable APIP claim when the underlying
claim between the injured plaintiff and the tortfeasor is
being negotiated. 

Where the tortfeasor carrier is not paying its entire
policy to the injured party, defense attorneys will of
course want to avoid the need to advise the client that the
APIP carrier has now commenced a lawsuit for APIP ben-
efits in a case the carrier believed was resolved.

In conclusion, APIP benefits are a complicating factor
in every personal injury lawsuit. From the insurance car-
rier’s perspective, APIP benefits provide a limited right of
recovery in relation to a tortfeasor. However, given the
fact that the statute of limitations starts to run from the
date of the underlying accident as opposed to first pay-

ment, such a right of recovery can, unfortunately (from
the carrier’s perspective) end before it has even begun.
APIP insurance carriers must be proactive in resolving
any APIP claim. An APIP issue must be made known
early and often in any underlying personal injury law-
suit. An APIP carrier should participate in any settlement
discussions and advise the court of the existence of an
APIP claim or potential APIP claim. 

Plaintiffs’ attorneys must be quite cautious in resolv-
ing a case to avoid becoming a defendant in a subsequent
lawsuit with the APIP carrier. The defense attorney as
well must remember that his or her client is the insured
and that a resolution of any bodily injury case against the
client must also include a resolution of any APIP claim;
otherwise such a claim would also be against the insured
and if there is limited insurance coverage, the insured
would be personally responsible in such a situation.

If one is aware of one’s rights and responsibilities in
an APIP situation, the potential pitfalls can usually be
avoided. ■
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The Other Shoe
IRS Begins Enforcement Action Under Offshore 
Credit Card and Financial Arrangement Probe

By Richard E. Andersen 

Beginning in the early 1980s, the Internal Revenue
Service became worried about the use of offshore
tax and financial privacy havens by U.S. persons to

evade their federal tax obligations, a concern that has
grown over the succeeding two decades and is now
shared by other institutions, including the Organisation
for Economic Co-Operation and Development. A major
problem is credit and debit cards issued by offshore finan-
cial institutions through the major card providers to 
permit U.S. individuals to covertly access concealed over-
seas assets.

After a well-publicized effort to delineate the scope of
the problem and to encourage voluntary compliance
through the use of a limited tax amnesty period, the IRS
has moved to a more aggressive strategy in its campaign
against the unlawful use of offshore cards and financial
accounts. This new phase involves direct action against
individual U.S. taxpayers whose names came to the atten-
tion of the IRS during the earlier stages of the probe.
Affected taxpayers must take action that is both prompt
and well thought out in order to respond appropriately if
they receive notice from the IRS that they have become a
target. This article lays out the current state of play and
provides a framework for making good tactical and
strategic decisions when faced with such a notice.

Background
Before enactment of the USA Patriot Act of 2001, the fed-
eral government had two principal methods of policing
the money laundering rules and the related requirement
that U.S. taxpayers report their worldwide income:
1. The Bank Secrecy Act, requiring (a) financial institu-

tions to report currency transactions of over $10,000
on BSA Form CTR 104, and (b) separate annual dis-
closure by account holders of all overseas financial
accounts over which they have signature authority
on Form TD F 90-22.1; and 

2. The Internal Revenue Code, under which (a) a U.S.
taxpayer must check a box on Schedule B of Form
1040 disclosing the existence of an overseas financial
account and (b) whoever controls a foreign corpora-
tion must attach IRS Form 5471 to the return.

By the year 2000 it was clear that these methods were
not effective. Large bank transfers were being divided
and re-routed through multiple accounts so as to avoid
triggering the $10,000 threshold for reporting under the
Bank Secrecy Act; and in the absence of effective
exchange of information arrangements with bank secre-
cy havens, the IRS was largely powerless to monitor
compliance with the requirements of the Code and the
Bank Secrecy Act.1
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Between 2000 and 2002, the IRS raised the ante. It
obtained court approval to issue so-called “John Doe”
summonses against several card issuers requiring them
to disclose U.S. participants in offshore credit card
arrangements with banks in several Caribbean Basin
nations. As a result of this probe, the IRS estimated that
over one million U.S. individuals may have improperly
used credit cards issued by offshore banks to conceal
reportable income.

Phase One: The OVCI
In order to validate the information in its possession,
expand the scope of its investigation and obtain tax rev-
enue from delinquent taxpayers, while using a minimum
of enforcement resources, in early 2003 the IRS
announced a new program called the Offshore Voluntary
Compliance Initiative (OVCI).2 Under OVCI, a taxpayer
who came forward to disclose unreported income or
impermissible deductions associated with the use of off-
shore cards or accounts would be required to pay the
delinquent tax with interest and could be subject to the
delinquency- or accuracy-related penalties, but would
generally not face either the civil fraud penalty or crimi-
nal prosecution. Participation in the OVCI also meant
that the taxpayer had to turn over all records of the
arrangement, thereby assisting the IRS in locating other
promoters or delinquent taxpayers.

At the time of its expiration in April of 2003, the OVCI
had generated only about 1,300 applications – a tiny
minority of the number of U.S. taxpayers estimated to be
involved in offshore card schemes. One can only assume
that the remainder was either unaware of the initiative or
decided to play the “audit lottery.” The consequences are
about to be felt.

Phase 2: The LCCI
As a “carrot-and-stick” technique to make enforcement
more efficient, while locating more potential delinquent
taxpayers, the IRS instituted an unofficial policy referred
to obliquely in the Internal Revenue Manual as the “Last
Chance Compliance Initiative” (LCCI). As part of the 
initial notice and information document request (IDR) to
a taxpayer, informing the taxpayer of an investigation of
an offshore card or account (“LCCI Notice”), the IRS is
making a time-limited offer to cap the civil penalties that
may be asserted in exchange for, in effect, the taxpayer’s
capitulation on the liability issue, cooperation in deter-
mining the amount of the delinquency, and assistance in
locating promoters of the scheme in which the taxpayer
participated. 

Specifically, the LCCI Notice contains an offer to limit
civil penalties (where they would otherwise be appropri-
ate) and to impose the civil fraud penalty3 with respect to
only one year – the year to which the largest delinquency
is attributable. In addition, the monetary penalty for fail-

ure to file Form TD F 90-22.14 will be imposed on only
one year’s failure. The delinquency- and accuracy-related
penalties may be imposed for any year. The taxpayer’s
cooperation in determining the amount of the underpay-
ment and associated interest, as well as complete disclo-
sure of all documents and information in the taxpayer’s
possession related to the offshore card scheme, is a condi-
tion of the offer.

A sample LCCI Notice – taken from an actual example,
but modified to protect taxpayer confidentiality –
appears on page 33.

Significantly, there is no mention of any limitation on
the ability of the IRS to make a criminal referral, even
where the taxpayer has timely accepted an LCCI offer
and has complied with all of its requirements. Certain

practitioners appear to take the view that acceptance of
the offer should protect the taxpayer from criminal pros-
ecution, and it is certainly the case that (1) acceptance of
the offer lowers the agency’s incentive to make a criminal
referral and (2) there are arguments that such a referral
should not be permitted under traditional customs and
practices. However, the author believes it would be a
dangerous mistake to assume that acceptance of the LCCI
offer, by itself, will take the possibility of criminal prose-
cution off the table: rather, the process of dealing with the
IRS after receiving an LCCI Notice must be designed with
a view to ascertaining the agency’s appetite for a criminal
referral and the ways the IRS might be persuaded to back
away from pursuing that option.

Taxpayer Options
Taxpayers who participated in arrangements involving
offshore payment cards or financial accounts and who
did not take advantage of the OVCI amnesty are faced
with two choices:
1. Making a full voluntary disclosure of their involve-

ment to the IRS before they come up for examina-
tion, or

2. Responding to an LCCI Notice if and when they
receive one.

Voluntary disclosure can be an appealing option, even
though it provides somewhat less comfort than participa-
tion in the OVCI would have. However, as a practical
matter, coming forward in compliance with the current
IRS standards for voluntary disclosures generally takes
criminal prosecution off the table (unlike what may be the

As a result of this probe, the IRS 
estimated that over one million U.S.

individuals may have improperly 
used credit cards issued by offshore
banks to conceal reportable income.
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case under the LCCI). Given that, and aside from being a
likely  breach of a taxpayer’s legal obligations, the “audit
lottery” route is unwise where, as here, the issue is high
on the IRS priority list and third-party record-keepers are
cooperating with the IRS investigation. 

If, however, an LCCI Notice is received prior to a vol-
untary disclosure being made, prompt action is required
to determine whether to accept the LCCI offer. If in a spe-
cific case the taxpayer believes that the IRS has the facts
wrong or that there are particular legal impediments to
IRS enforcement, the taxpayer may choose to reject the
offer and defend the audit in the traditional manner. In
other cases it is imperative to determine whether the rev-
enue agent in charge of the investigation is thinking
about a potential criminal referral and whether that pos-
sibility can be foreclosed by accepting the LCCI offer.
Early involvement of counsel is critically important, both
to try to avoid criminal action and to preserve defenses
and possible privileges.

Conclusion
It seems clear that the IRS focus on offshore card arrange-
ments is not going to fade any time soon. Taxpayers who
became involved – even in good faith – in such arrange-
ments that are now in the agency’s crosshairs should
begin evaluating their options and seeking professional
guidance at the earliest possible moment. ■

1. The IRS has, in fact, signed a number of exchange-of-information agree-
ments with such jurisdictions in more recent years. The author’s own experi-
ence in negotiating the terms of such an agreement with the Treasury
Department on behalf of a foreign country suggests that the offshore credit
card problem was a significant factor in the federal government’s heightened
interest in concluding such agreements with Caribbean Basin and other bank
secrecy havens.

2. News Release, IR 2003-5, 2003 WL 122411 (Jan. 14, 2003). Many of the 
characteristics of the OVCI were set out shortly thereafter in Rev. Proc. 2003-11,
2003-1 C.B. 311.

3. The civil fraud penalty is 75% of the underpayment. I.R.C. § 6663.

4. This penalty is greater of (1) $25,000 or (2) the highest balance in the
account for the year, capped at $100,000. 31 C.F.R. § 103.57(g).
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Sample LCCI Notice
Internal Revenue Service Department of the Treasury

Taxpayer Identification Number: 
000-00-0000

Person to Contact: 
Theophilus P. Coleslaw

Contact Telephone Number: 
(000) 000-0000

Date: June bb, 200z Employee Identification Number:
00-00000

Refer Reply to:
Internal Revenue Service
XX:X:X:XXX:Anywhere:XX

John Public Appointment Date and Time:
000 Taxpayer Avenue July aa, 200_ @ 9:00 am
Anywhere, ZZ  12345

Appointment Location:
000 Agency Boulevard, Anywhere, ZZ 12345

Dear Mr. Public:

We have selected you for examination because you were involved in financial transactions and maintained
foreign bank account(s) in a tax haven country with financial secrecy laws. Although this letter does not include
all of the information that we have obtained about your offshore activities, we do have information that you
had signature authority over the following:

• Credit Card Brand
• Account Number 0000-0000-0000-0000
• Issued By: Offshore Bank Ltd.

Our records indicate that you did not disclose the existence of any foreign bank accounts on your income tax
returns, nor did you file any Forms TD F 90-22.1, Reports of Foreign Bank and Financial Accounts (FBARs). Failure to
file an FBAR where one is due can carry a penalty of at least $25,000 for each violation, in addition to whatever
income tax, penalties and interest may be due for failing to report transactions related to the accounts.

Before conducting the examination, we are giving you an opportunity to minimize your exposure to penalties. In
exchange for complete information about any unreported offshore activity, including correct amended or delin-
quent returns for all tax years ending after December 31, 200t, we are willing to limit the fraud penalty to one year
and the FBAR penalty to one year, if those penalties are determined to apply. The full details of this offer are set
forth in the attached Notice 1341, Terms of Last Chance Offer, which we have enclosed for your convenience.
Because certain individuals are ineligible to accept this offer, please read the “Eligibility” section of Notice 1341
carefully to see if you qualify.

If after reading the terms of this offer you wish to resolve your case on this basis, you must advise me of your intent
to do so in writing within 15 days of the date of this letter.

We have scheduled an appointment for you at the place and time indicated above. If you accept this offer,
the purpose of the meeting will be to discuss the specifics of resolving your case. If you do not accept this offer, the
purpose of the meeting will be to commence the examination. We have enclosed Form 4564, Information
Document Request (IDR), to help you prepare for the examination. If you decide not to accept the offer to resolve
your case, you should bring the information and documents indicated in the enclosed Form 4564 to the appoint-
ment referenced above. 

If you have questions about the terms of this offer, please call me at the number indicated above. If we do not
hear from you within 15 days of the date of this letter this offer is withdrawn.

[The IDR accompanying the letter generally requests, among other items, copies of the following information covering a period of between one and four years:
(1) individual tax returns filed, and information returns received (on Form 1099), by the taxpayer; returns filed by partnerships where the taxpayer was a general
partner or a “tax matters partner”; (2) returns for US and foreign corporations that were more than 50%-owned by the taxpayer; (3) returns for trusts or estates
where the taxpayer was a fiduciary or a beneficiary; (4) all financial statements prepared by or for the taxpayer for any purpose; monthly statements for all bank
accounts and CDs over which the taxpayer had signing authority; (5) records of wire transfers in and out of those accounts, checks written from one such account
and deposited into another, correspondence with banks concerning such accounts; (6) documentation regarding non-taxable cash receipts, such as gifts and loans;
and (7) records relating to all credit cards used by the taxpayer. In addition, the IDR asks for a schematic of all entities in which the taxpayer held an ownership
interest (legal or beneficial) during the period; a list of all private bankers, brokers and other financial consultants or advisers used by the taxpayer; and a list of all
payments (including payment details) of salaries, fees, rents, insurance premiums and the like made by the taxpayer during the period.]
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There are certain statutory exceptions to the
“American” rule in litigation that each party is
responsible for paying its own attorney fees,

regardless of who prevails.1 One such exception is set
forth in § 35 of the Lanham Act,2 which provides that
“[t]he court in exceptional cases may award reasonable
attorney fees to the prevailing party.”3

The “exceptional” standard is subjective, and has
forced courts to develop their own standards and guide-
lines for what kind of conduct makes a case eligible for
the award of attorney fees to a prevailing party. The leg-
islative history of § 35 provides some basic guidance, stat-
ing that an exceptional case is one “where the act of
infringement can be characterized as ‘malicious,’ ‘fraudu-
lent,’ ‘deliberate,’ or ‘willful’” or “when equitable consid-
erations justify such awards.”4 But, because there is no
bright-line test for conduct that sinks to such a level as to
make a case exceptional, different courts have taken dif-
ferent approaches, which has resulted in inconsistent
holdings across circuits.5

The determination of whether a case is exceptional is
left to the trial court judge’s discretion.6 The prevailing
party must demonstrate the exceptional nature of the case
by “clear and convincing evidence.”7 An appeal from an
award of attorney fees is generally reviewed on an abuse-
of-discretion standard.8 On appellate review, a district
court’s determination may be set aside if it fails to articu-
late the reasoning behind its award, unless the record
supports the district court’s decision.9

The “Bad Faith” Requirement
Because the legislative history of § 35 of the Lanham Act
mentions willfulness as a type of infringement that can be
characterized as exceptional, some courts have awarded
attorney fees merely upon a showing of willful or inten-
tional infringement.10 Most courts, however, require a
showing of more than just willful infringement. There is
usually an additional showing of culpable conduct akin
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to malice, fraud or bad faith on the part of the losing party
when attorney fees are awarded.11 This additional culpa-
ble conduct does not necessarily have to be connected to
the infringing activity; instead, it can be malicious or
oppressive litigation tactics or other bad behavior on the
part of the losing party. Some courts have even gone so
far as to classify a case as exceptional if there is any type
of culpable conduct on the part of the losing party, even if
there is no finding of willful infringement.12

Type of Misconduct
The courts, thus, consider a wide variety of behavior in
making the determination as to whether a case is excep-
tional. Often, it is the exceptional nature of the infringing
activity itself that gives rise to the award of attorney
fees.13 Courts have found a case to be exceptional where,
prior to adopting a mark, an accused infringer did not
search and clear the mark for use.14 Many courts have
found cases to be exceptional where the accused infringer
continues to violate the trademark owner’s rights after
the infringer has been put on notice that its conduct vio-
lates the Lanham Act.15

More often than not, it is a combination of bad acts on
the part of the infringer that warrants an award of attor-
ney fees. For example, the First Circuit awarded attorney
fees to the plaintiff in Tamko Roofing Products, Inc. v. Ideal
Roofing Co., based on a combination of the defendant’s
willful behavior in connection with the infringement and
its bad-faith conduct after receiving notice of the infringe-
ment. This included, among other things, failing to clear
the mark, using a similar stylized format for the mark,
violating settlement terms, and ignoring the court’s pre-
liminary injunction.16 And at least one court has found
that reverse passing off – i.e., where a defendant passes
off the plaintiff’s products as those of the defendant – is
more egregious than passing off, as reverse passing off
involves “actual theft” and thus clearly qualifies as excep-
tional.17

Attorney fees can also be awarded based merely on
the parties’ conduct during litigation. For example, in the
Southern District of New York, as well as in several other
Circuits,18 the failure to appear, answer or participate in
discovery, permits a court to infer willfulness and demon-
strates bad faith so as to warrant an award of attorney
fees to the prevailing party.19 Additional types of bad-
faith conduct during litigation can also provide cause for
a court to find that a case is exceptional. For example,
where a party gives false testimony, disobeys a court
order, commits discovery abuse or has engaged in vexa-
tious litigation, attorney fees have been awarded, even
though the infringement itself did not provide a basis for
a finding of an exceptional case.20 In another action,
despite a jury finding of no bad-faith infringement on the
part of the defendants, the court awarded attorney fees to
the plaintiff, based on the defendants’ making false testi-

mony, ordering a look-alike product, failing to obtain an
opinion of counsel, avoiding discovery, intentionally fail-
ing to keep financial records and continuing to sell the
infringing product for two years after the lawsuit was ini-
tiated.21

Facts that warrant against an attorney fee award
include: 

• the area of law is unclear; 
• defendants have a reasonable belief that they do not

infringe;22

• there is a close legal question as to whether infringe-
ment exists;23

• the defendant relied upon advice of counsel;24

• there was no intention to deceive the public;25 

• there was a concerted effort to create a non-infring-
ing mark; 

• the plaintiff suffered no damage.26

Yet the existence of some or all of these factors is not
determinative.27 It is the totality of the circumstances sur-
rounding the infringing activity, and the parties’ conduct
in connection with the lawsuit, that is examined to deter-
mine whether a case is exceptional.28

Damages Required?
The test for whether a case is exceptional tends to overlap
with the evaluation of whether damages should be
awarded and trebled under § 35 of the Lanham Act.
While many courts agree that damage, or the lack there-
of, is an important consideration in making a determina-
tion of an exceptional case under the statutes, in several
circuits a showing of damage is not required for the court
to award attorney fees.29

For example, in Post Office v. Portec, Inc., the Tenth
Circuit awarded attorney fees to the prevailing plaintiff,
despite the jury’s failure to award any damages on the
Lanham Act claim, citing the jury’s finding of willful and
intentional infringement sufficient to render the case
exceptional.30 Likewise, the Southern District of New
York in Fruit of the Loom, Inc. v. American Marketing
Enterprises, Inc., stated that “the failure to prove actual
damages does not preclude an award of attorney’s
fees.”31

However, some courts maintain that the lack of dam-
age is germane to the basic determination of whether a
case is exceptional. In CJC Holdings, Inc. v. Wright & Lato,
Inc., the Fifth Circuit cited the lack of proof of damage 
in upholding the district court’s determination that the 
case was unexceptional, despite deliberate copying.32

Likewise, the Sixth Circuit has found that where there

Often, it is the exceptional 
nature of the infringing activity

itself that gives rise to the award
of attorney fees.
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was “no loss of sales due to the infringement,” the district
court did not abuse its discretion in finding the case unex-
ceptional and denying the award of attorney fees.33 It
remains to be seen in these circuits whether a lack of
proof of damage in cases involving other conduct that is
generally found to be exceptional, like litigation miscon-
duct, would preclude recovery of attorney fees. 

Prevailing Defendants Can Also Be Awarded
Attorney Fees
An award of attorney fees is not limited to prevailing
plaintiffs. The legislative history of § 35 of the Lanham
Act indicates that fees are not only intended to fully com-
pensate certain victims of infringement, but also to afford
protection to defendants “against unfounded suits
brought by trademark owners for harassment and the
like.”34 Some courts interpret this legislative history to

provide relief to prevailing defendants only when it can
be shown that the plaintiff brought or litigated the suit in
bad faith.35 Other courts do not necessarily require such a
finding of bad faith, but instead examine other independ-
ent factors such as the merits of the lawsuit.36

In analyzing a prevailing defendant’s claim for attor-
ney fees, the District of Columbia Circuit has held that a
defendant was subjected to “harassment,” and thus enti-
tled to attorney fees, where the plaintiff brought suit in a
distant forum, 3,000 miles from the infringing activity,
and ignored controlling case law as to the impropriety of
such action.37 The Eighth and Ninth Circuits ask whether
a plaintiff’s claim is “groundless, unreasonable, vexa-
tious, or pursued in bad faith.”38

The Tenth Circuit adopts a more holistic approach,
looking to “the plaintiff’s conduct in bringing the lawsuit
and the manner in which it is prosecuted” to determine if
a case is “exceptional” within the meaning of the statute.39

For example, in National Ass’n of Professional Baseball
Leagues, Inc. v. Very Minor Leagues, Inc., the Tenth Circuit
took into consideration a lack of foundation for the suit,
the plaintiff’s bad faith in bringing the suit, the unusual-
ly vexatious and oppressive manner in which the suit is
prosecuted, as well as other reasons.40 The court held that
the plaintiff’s claims were not unfounded in that some
evidence of similarity of marks and confusion was prof-
fered. Additionally, the suit was not harassing even
though it was filed in Florida but ultimately transferred
to another venue. The court also found that the initiation

of the lawsuit, despite an ongoing Trademark Trial and
Appeal Board proceeding, was not harassing.41

Similarly, vexatious litigation tactics on the part of a
plaintiff were held to warrant an attorney fee award to a
defendant in the Third Circuit.42 A finding of culpable
conduct on the part of a plaintiff “necessarily center[s] on
the act of filing the lawsuit and on the plaintiff’s litigation
tactics.”43 “The court should consider both the objective
merits of plaintiff’s action . . . and the plaintiff’s subjective
conduct throughout the litigation. The plaintiff does not
need to have acted in bad faith . . . though bad faith is an
appropriate factor to consider.”44

The Seventh Circuit adopts the idea that a defendant
must prove that the plaintiff’s claim was “oppressive,” a
standard that falls between bad faith and deliberateness.
Oppressive suits are “something that might be described
not just as a losing suit but as a suit that had the elements

of abuse of process.”45 A suit can also be oppressive
because of lack of merit or cost of defense.46

Even in the Second Circuit, where a showing of “fraud
or bad faith” is required to obtain fees under the Lanham
Act, “where . . . the prevailing party is a defendant, the
cases demonstrate that the plaintiff’s pursuit of patently
frivolous claims is circumstantial evidence of bad faith.”47

The Fifth Circuit at one point seemed to require a
showing of bad faith on behalf of the plaintiff for a pre-
vailing defendant to recoup attorney fees; however, in a
later decision, the court instructed the district court to
“consider the merits and substance of the civil action
when examining the plaintiffs’ good or bad faith.”48

Clearly, among the circuits that do not require a showing
of fraud or bad faith, the standard varies significantly,
and an award of attorney fees to a prevailing defendant
lies squarely within the discretion of the court.

Subsequent History
In Tamko Roofing Products, Inc. v. Ideal Roofing Co.,49 the
court addressed the issue of whether attorney fees should
be awarded to a prevailing party for an appeal when that
same party was awarded attorney fees at the district court
level because the case was found to be exceptional. The
First Circuit Court of Appeals established a middle
ground between the appellee’s argument that such an
award should be automatic and the appellant’s argument
that the appeal must be frivolous in order to warrant a fee
award. Accordingly, the court in Tamko concluded that, in

Fees are not only intended to fully compensate certain victims 
of infringement, but also to afford protection to defendants

“against unfounded suits brought by trademark owners for
harassment and the like.”
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making this determination, the court should assess and
weigh the following factors: whether the appeal was on
issues different from those that caused the trial court to
find the case exceptional; the strength of the appellate
issues; the extent the appeal prolonged, without justifi-
cation, a particularly bad exceptional case; and whether 
the losing party’s position on appeal “appears to be 
of a whole with the earlier ‘malicious, fraudulent, 
deliberate or willful’ acts of infringement or is otherwise
inequitable.”50 In Kellogg Co. v. Toucan Golf, Inc., the Sixth
Circuit held that any claim for attorney fees cannot be
raised for the first time on appeal; if the issue is not raised
with the district court, it is waived.51

Conclusion
Although there is no guarantee, to avoid paying an
adversary’s attorney fees if you lose a Lanham Act case
(or to attempt to collect attorney fees for your client if you
prevail), consider the following: 
1. Ignorance is not bliss: always get an opinion of

counsel. Current case law appears to suggest that a
“reasonable” opinion of counsel can be relied upon
by a losing defendant to render infringement not in
bad faith or “unexceptional” for purposes of the
statute.

2. Do not ignore cease-and-desist letters. A cease-and-
desist letter should be properly investigated and
such investigation documented; otherwise there is a
risk that continued infringement after notice, with-
out a reasonable belief that the alleged infringement
claim is unfounded, can be held to make a case
exceptional.

3. A finding of willful infringement does not necessari-
ly guarantee an award of attorney fees. Depending
on the jurisdiction, the court may require a height-
ened showing of culpable activity like “bad faith” in
order to award attorney fees.

4. Damages are not necessarily required. Even if your
client is unable to prove lost sales or damages, the
court may still be willing to award attorney fees
against the losing party. Conversely, just because a
plaintiff is unable to prove or does not request dam-
ages, a losing defendant may be liable for the pre-
vailing plaintiff’s attorney fees. 

5. Avoid any appearance of litigation misconduct.
Even if the infringing activity itself was not willful
or in bad faith, you are not off the hook. Untruthful
testimony, withholding or destroying discovery,
defaults, being in contempt of court orders, and
other oppressive litigation tactics are never advis-
able, especially in a Lanham Act case where such
conduct can result in a substantially higher award
against a losing party. 

6. Prevailing defendants are also entitled to attorney
fees in certain circumstances. Consider whether the

plaintiff’s claims lacked any merit, were brought
merely to harass or the plaintiff’s litigation tactics
were oppressive. 

7. “Exceptional” cases are . . . exceptional. An award of
attorney fees is still the exception, not the rule. You
will need to show, by clear and convincing evidence,
that the losing party's conduct sunk to a level such
that you deserve an award of attorney fees. ■
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defense against dilution claim found to be vexatious because court believed
that plaintiff knew or should have known that the plaintiff’s mark was neither
famous, nor had acquired secondary meaning, but not awarded for defense of
weak claim withdrawn mid-trial). 

48. Proctor & Gamble Co. v. Amway Corp., 280 F.3d 519, 527–58 (5th Cir. 2002);
see also Fuji Photo Film Co. v. Shinohara Shoji Kabushiki Kaisha, 754 F.2d 591 (5th
Cir. 1985) (finding of good faith on behalf of plaintiff in bringing action pre-
cluded award of fees to prevailing defendant). 

49. 294 F.3d 227 (1st Cir. 2002) (denying award of attorney fee on appeal even
though trial court found this case to be exceptional.); see also AANP v. Am. Ass’n
of Naturopathic Physicians, 37 Fed. Appx. 893, 894 (9th Cir. 2002). 

50. Tamko Roofing Prods., Inc., 294 F.3d at 230.

51. 337 F.3d 616, 629 (6th Cir. 2003).
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Ensuring an Accurate Transcript

Marking Exhibits
To ensure that all the material you
want entered on the record is recorded,
provide the reporter with a brief
description of the item to be entered on
the index page; or, if you are going back
on the record after the item has been
marked, give a brief description in col-
loquy format for accuracy of the record. 

Starting the Deposition
Witnesses are sworn in by the court
reporter and, as a courtesy to counsel,
the reporter will ask the witnesses to
state their names and addresses for
the record. 

During the Deposition
Many issues can arise that may cause
errors in the record during the exami-
nation. It is helpful to keep the follow-
ing in mind:

Speed Reading – 
When a document or statement is read
into the record, it is generally at a greater
rate of speed than a conversational
exchange. Therefore, it is recommended
that a copy of the document be provided
to the reporter to ensure that the full
statement is recorded accurately.

Recording Verbatim Testimony –
This is easier when parties do not
speak over one another. Counsel gen-
erally advises the witness to wait until
the question is finished before answer-
ing. The reverse is also true: counsel
should wait until witnesses complete
their answer before asking the next
question. 

Interpreters – 
Depositions of witnesses who speak
another language can be among the
most difficult testimony to record.
Many interpreters take their jobs liter-
ally: they interpret the answers as
opposed to translating them. This will
hamper your examination of the wit-
ness and may lead to answers in the
record that are not reflective of what
was actually said, and may be unfavor-
able to your case. Counsel must
instruct the interpreter to translate
everything that is said. Failure to do so
may lead to an inaccurate record. Even
if the witness answers in English, the
interpreter should translate the testi-
mony anyway. This solves the problem
of adding long parentheticals and
requiring the reporter to process a
word that may be said in English but

PRACTICE TIPS
BY DENISE ARMSTRONG

Often, the accuracy of testimony
submitted at pre-trial proceed-
ings is critical to winning your

case. Errors or omissions in transcripts
can be detrimental to the case you 
are putting together for trial. A word
can alter the meaning of a sentence; 
a misinterpretation of a non-verbal
response can become an unforeseen
problem. This article will focus on 
key techniques to help ensure that an 
accurate transcript is recorded with
minimal interruptions and maximum
efficiency.

Before the Deposition Begins
Keep in mind that the reporter has the
responsibility of preserving the record
and ensuring accuracy in the tran-
script. Help by providing the reporter
with sample court papers, such as a bill
of particulars, to record the caption
and appearances of counsel. To ensure
accuracy, counsel should provide the
proper spelling of names, addresses,
and other relevant information and
confirm whether the attorney is with
the firm or “of counsel.” A glossary of
terminology, particularly in technical
cases, is also helpful. Marking exhibits
at this point will also save time.

DENISE ARMSTRONG is Vice President of Business
Development & Client Relations for Enright
Court Reporting, Inc., in Sayville, New York.
To request a copy of Enright’s publication,
How to Ensure an Accurate Transcript from 
a Court Reporter’s Perspective, contact Ms.
Armstrong at 1-800-809-7797 or e-mail her 
at (darmstrong@enrightcorp.com).



with a heavy accent. Counsel must
always remember that he or she is
directing questions to the witness
through the interpreter, but key to this
exchange is being mindful that the
interpreter is not the witness.

“Also Present” Individuals
Speaking on the Record –
Although counsel may instruct family
members or friends that they may not
speak on the record, occasionally they
may do so, such as to offer to clarify a
date or some other item. When this
occurs, bear in mind that the reporter is
recording all comments, so advise the
reporter whether those comments
should be stricken from the record.

Error in Names, Dates, and Other
Relevant Information – 
If an incorrect name, date or address is
provided by the witness and counsel
discovers this and decides it is signif-
icant, the request can be made in 
colloquy format on the record, but 
the error is not physically changed.
However, if all parties agree, the error
can be physically changed throughout
the transcript. 

Nonverbal Responses – 
In fast-paced exchanges, nonverbal
responses often occur. Counsel must be
alert to this because the reporter will

only record the responses exactly as
spoken. When the transcript is read
afterwards, the meaning of some
responses may be lost or left to the
reader to interpret. Avoid this by
instructing the witness to verbally
respond in all instances.

Requesting Documents for
Production/Insertions – 
Be specific: counsel should describe
exactly what should be inserted in
blanks left in the transcript. Do not let
the reporter interpret what it is you are
looking for. The same applies for mark-
ing questions for a ruling. 

Off-the-Record Discussions –
Court reporters outside the courtroom
are trained to go off the record only if
all parties agree to do so. When counsel
says “off the record,” a reporter will
generally look at opposing counsel to
determine if there is opposition to the
statement; seeing none, the reporter
will stop writing until instructed to go
back on the record. At that point, any-
thing said in colloquy is not recorded,

so if you want to go back on the
record, you must direct the reporter
accordingly. 

Questions Withdrawn –
Reporters can strike questions that are
withdrawn when they are false starts,
such as a few words that begin a ques-
tion before a thought process changes
and a new, fully formed question is
asked. However, once a question is
answered to any extent or there is any
colloquy at all in relation to it, the
question will remain on the record and
is withdrawn in colloquy format only.
If you wish to have the reporter physi-
cally remove the question or com-
ments from the record, you must
instruct the reporter accordingly, and
all parties must agree to the request.

With these considerations in mind,
you will ensure a more accurate record
of the testimony and avoid unneces-
sary and sometimes lengthy paren-
theticals. A “clean” record that is easi-
er to read and understand, and which
allows for clearer citations, will help
you to better prepare for trial. ■

If you wish to have the reporter physically 
remove the question or comments from the record,

you must instruct the reporter accordingly, 
and all parties must agree to the request.
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Partner Compensation
Plans

clients, maintain business, produce
work, record and collect a predeter-
mined number of billable hours, man-
age the firm or its practice areas, train
attorneys or participate in bar associa-
tion or community activities that
enhance the firm’s reputation. Each
firm needs to decide on the relative
importance of each of the factors to be
rewarded. If a formula is used, specific
criteria must be constructed to provide
for the desired results. 

The partners should understand the
rules of the compensation plan before a
new year begins. The compensation
plan should be supported with records
that are comprehensible, reliable and
readily available. 

Any compensation plan is only as
good as its implementation. Plans
should be fairly administered and their
rules and results evaluated appropri-
ately. A good plan can be badly han-
dled; conversely, even a bad plan can
be handled reasonably well by fair-
minded attorneys. 

Basic Decisions
For most firms, certain basic decisions
have to be made for the plan to oper-
ate. As the firm matures, the nature of
the plan and its elements may change.
Among these decisions are: 

1. Who, or what body, will make the
decision on allocation of income? 

2. Will the allocation be based on
percentages or units of participa-
tion? 

3. Will the distribution be prospec-
tive, with distribution percent-
ages or units of participation
determined in advance of the
year, or retrospective, with distri-
bution percentages or units of
participation determined when
year-end results are known?
Alternatively, will an initial per-
centage be prospective and a
specified percentage or amount of
money be withheld for end-of-
year distribution based on retro-
spective considerations? 

4. Will the profits to be distributed
consist of all that is left over after
overhead is paid, or will profits
be considered everything after a
predetermined draw, or salary
equivalent, is paid to partners or
shareholders, in addition to over-
head? 

5. Will there be a class of non-capital
partners or principals whose
salaries and bonuses are exempt
from the final distribution of
income to capital partners or
shareholders? Or will there be a
gross percentage divided among
capital partners, and other pools
divided among other partners? 

In addition, records of past earn-
ings, the competitive legal market 
for younger partners or outstanding
specialists, and unusual provisions
involving capital, retirement or death
may have a bearing on the criteria
applied in income distribution. 

LAW PRACTICE MANAGEMENT
BY JOEL A. ROSE

How attorneys are paid – and
how much – are perhaps the
most controversial topics in

law firm management. These issues
also have the potential for the most
constructive (or destructive) response
to management and productivity
problems and other priorities that
affect law firms. Why then, do so
many firms have difficulty in reaching
agreement about partner compensa-
tion? The answer may best be found in
the personality of the firm, the avail-
ability of distributable dollars, and the
egos of attorneys, most frequently
demonstrated in the willingness of
partners to make the compensation
system work. Every law firm has a
method for compensating its partners.
Some compensation plans are highly
structured, but many others include
subjective elements. 

The primary objective of every dis-
tribution plan should be fairness.
Partners must believe they are com-
pensated adequately for their contribu-
tion to the success of the firm. An
inherent problem with the concept of
fairness, however, involves differences
of opinion regarding what is fair. Lock-
step compensation plans based entire-
ly on seniority are less popular today
than in the past. Many of the better-
established firms have introduced
incentives to recognize lawyers’ contri-
butions. Incentives may be provided to
attorneys who generate business from
new clients, obtain work from current
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Plan Examples
The following is a digest of selected
partnership distribution plans. 

Percentages: The most frequently
used system involves percentages
determined at the beginning of each
year, backed by statistics that show, for
each attorney, billable and consequen-
tial non-billable time, billings, collec-
tions, aging of accounts receivable,
amounts of write-offs and write-downs
of unbilled time, disbursements and
write-ups of bills. 

Partners are assigned percentages of
net profit by a compensation commit-
tee. For example, a firm of three part-
ners may determine that each will
share in the net profit by allocating
45%, 30% and 25%, respectively. The
gross fees collected total $650,000; with
overhead at 42%, the net profit to be
distributed is $377,000. At the end of
the year, the first partner, with a 45%
allocation, receives $169,650; the sec-
ond, with 30%, received $113,100; and
the third, with 25%, receives $94,250. 

The percentages the committee rec-
ommends may be final or subject to
approval by the firm’s management. 

Committees charged with adminis-
tering compensation are increasingly
expanding the age range of their mem-
bers; more mid-level and younger
partners are being elected to serve. In
many firms, nominees are preselected.
The decision-making process may
involve some or all of the partners on
the committee. A few firms use a secret
ballot, completed by all of the partners
and submitted to the committee for
implementation. 

Although many large firms use a
percentage system, as a firm increases
in size, problems frequently arise.
First, it may become burdensome to
calculate each partner’s percentage
share. Second, a difficulty inherent in
using a percentage system is that the
total of percentage points must equal
100. If a partner is desirous of receiving
a greater percentage, one or more other
partners must relinquish a correspon-
ding share. 

Units of Participation: A units-of-par-
ticipation distribution plan allows the

partners to achieve the same allocation
results as a percentage plan without
having to contend with the 100% ceil-
ing. Under a units plan, partners are
assigned units in accordance with their
contributions and other factors. There
is no limit to the total number of units
that may be assigned to any partner. 

For instance, in the firm of A, B & C,
Partner A may have 40 units, B may
have 35 units and C may have 25 units.
A will receive 40/100ths of net profit. B
will receive 35/100ths and C will
receive 25/100ths. The following year,
the allocations of B and C are
increased: A receives 40 units, B 40
units and C 30 units. A and B each
receive 40/110ths of the firm’s net
profit; C receives 30/110ths of net prof-
it. Although A’s proportionate share of
income decreases in the second year in
relation to B and C, he or she has not
had to “give up” any units. 

If a three-attorney firm invites a
fourth to join, and one of the partners
is reluctant to reduce his or her inter-
est, the firm may opt to allocate profits
on the basis of units of participation.
The three attorneys retain their numer-
ical units and the fourth attorney is
given a share of units. The problem,
common to percentages schemes,
under which partners may not want to
relinquish any of their points, is avoid-
ed, and the compensation plan can
more easily accommodate the needs of
a growing firm. 

Percentages or Units of Participation
With a Reserve: Many firms use plans
that include a reserve ranging from 5%
to 10% of net profit, based on the year’s
performance. The reserve is allocated
to individual partners based upon
their perceived contribution to the
firm, determined either under a formu-
la or subjectively. The following will
illustrate how the reserve is allocated. 

Suppose a firm has a net profit of
$377,000 and a 10% reserve. The dis-
tributable profit to be allocated,
according to straight percentage,
would be $339,300 – that is, $377,000
minus $37,700. The reserve, $37,700 is
allocated to deserving partners subjec-
tively, based on their contribution to

the previous year’s performance.
Factors that a committee may consider
in determining how to allocate the
reserve may include hours worked,
fees collected, consequential non-bill-
able hours devoted, business origina-
tion, profitability as the result of
billings and collections, administrative
skills and the like. 

After analyzing the partners’
respective contributions, the commit-
tee may determine that one partner
should receive 50% of the reserve, or
$18,850, for having originated substan-
tial fees. A second partner receives 35%
of the reserve, or $13,195, for having
managed a large case and collecting
substantial fees. A third partner
receives 15%, or $5,655, for having
developed an in-house specialty and
managing the associates’ career devel-
opment program. 

Variable of Percentages or Units:
Another way to allocate profits is to
establish a variable of percentages or
units based upon seniority, reputation,
past performance and anticipated per-
formance, with the balance of profits
divided equally. 

Each partner receives a variable
draw: for example, A receives $120,000;
B, $105,000; and C, $95,000 – deter-
mined according to the above factors.
At the end of the year, the balance of
the net profit to be distributed
amounts to $57,000. This is divided
equally so that each partner receives a
bonus of $19,000. 

Some firms establish standard
draws among all partners or among
classes of partners, paying variable
bonuses according to each partner’s
contribution. For example, at the
beginning of the year, all partners or
classes of partners may receive a stan-
dard draw of $95,000. At year end, the
committee allocates variable bonuses
based upon partners’ contributions to
the firm. 

Statistical Plans
Statistical plans are frequently calculat-
ed according to mathematical formu-
las. The following examples describe
various formula plans. 
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Simple Formula: Many firms are suc-
cessful in using compensation plans
based on relatively simple formulas.
Some firms establish the basis as 30%
for originating the work, 30% for pro-
ducing the work and 40% set aside for
overhead. This simple formula uses a
one-to-one ratio for the origination and
production of work. 

As a firm grows larger, however, it
is increasingly difficult to evaluate the
contribution of one partner in relation
to the total contribution of other part-
ners. Most formula systems include a
method of prorating origination of
work and production of work, and
provide credit for managing the firm
and performing other firm-approved,
non-fee-producing activities. 

Weighted Credit Formula: Under a
credit formula, weights are assigned to
key elements – for example, business
origination, work production, prof-
itability, and attorney responsibility.
The weighting process is usually a func-
tion of a firm’s needs and priorities. 

For example, a firm with a substan-
tial volume of institutional client busi-
ness may allocate one-and-a-half cred-
its to business origination in a given
matter, six-and-a-half credits to work
production and two credits for manag-
ing the matter, for a total of 10.
Another firm that has an ever-chang-
ing transactional client base and con-
stantly needs to generate business
may allocate three credits to business
origination, one or two credits for
procuring additional work from cur-
rent clients – if the additional work
results from the efforts of an attorney
other than the originating lawyer – six
credits to work production and one
credit to profitability. 

Other variations involve splitting
credit for business origination into sub-
factors, such as credit for maintaining
clients or case responsibility. A firm also
may modify weights based on difficulty
of case, transfer of responsibility for
large estates or base association activity. 

Much business comes to most firms
without any clear indication of who
should receive credit for origination.
The firm will then have to decide

whether to exclude these totals from its
figures, allocate them to the lawyer
handling the work or distribute the
credit. Some firms allocate credit to the
firm, which receives credit in the same
manner as a partner. In such a case,
however, the total of credits allocated to
the firm may subsequently be reallocat-
ed to individual partners and reflected
in their total credit calculation. 

Credit for Profitability
The weight and use of the profitability
factor depends on the firm’s concept of
profit. For compensation purposes,
profit may be calculated as a figure
exceeding the partners’ draws, associ-
ate salaries and overhead. Profit may
also be based on a figure related to the
time-dollar value of services on partic-
ular matters. The manner in which the
law firm calculates profitability and
the personal effort expended by the
lawyer who benefits from the credit
should determine the weight accorded
to this factor. 

The statistics for work production
may consist of such records as fees pro-
duced or total hours; the hours worked
by each lawyer, prorated against the
final fee; the time-dollar value of the
assisting lawyer without regard to the
total fee; or an estimate of the value of
the effort contributed by each lawyer
to the matter. 

It is strongly recommended that
the basis for any formula be actual
fees received. Until the money is
received, the business origination or
work performed credit has no eco-
nomic value and contributes only to
overhead. The following system 
illustrates a formula that is based 
on time records and hourly rates. A
firm receives a fee of $2,000 for a 
matter for which two attorneys were
required to perform the work. The
first attorney recorded four hours at
an hourly rate of $190, for a total
time-dollar value of $760, and the 
second attorney spent seven hours 
at an hourly rate of $175, for a total
time-dollar value of $1,225. 

The firm’s final percentage distribu-
tion is based on the total time-dollar

value of the matter. When the actual fee
of $2,000 is collected, the first attorney
is credited with 38.3%, or $766; the sec-
ond attorney receives 61.7%, or $1,234. 

Another method of calculating how
to distribute the profits of the firm
among partners is a formula system, in
which the firm allocates fee credits for
origination and production of work.
Under this plan, business origination
equals a multiplier of one, and work
production equals a multiplier of two.
The partners decide to use these two
factors as a partial basis for determin-
ing compensation. They also subjec-
tively consider such other factors as
profitability, management, bar activi-
ties and community work. 

In the system for allocation of fee
credits for origination and production,
the data collected are based on fees
received and are set up in three columns
headed “Fees Received,” “Origination
Attorney” and “Production Attorney.”
Total fees collected are posted in the
“Fees Received” column. The fees
attributable to individual or shared
effort, by attorney, are posted under the
“Origination Attorney” and “Production
Attorney” headings. 

An alternative is an equal-sharing-
plus formula, or statistical information
plan. Under this formula, 90% of 95%
of the net income is shared equally
among all partners and the remainder
is distributed according to a judgment
based on statistics and subjective fac-
tors. This alternative recognizes the
contributions that all partners make in
many firms in aiding those who origi-
nate and those who maintain the busi-
ness of their firms. 

Combination Plan
Still another alternative is a combina-
tion plan, which might operate accord-
ing to this formula: 

Work Incentive: To keep every partner
a working partner, a proportion of each
paid bill is based on the amount of time
invested in the matter. The percentage
of distribution, for example, is 50%. 

Group Incentive: To provide each
partner with an interest in the perform-
ance of the others, seniority – based on
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number of years as a partner, up to a
given limit – is multiplied by the aver-
age compensation for the past three or
four years. The percentage of distribu-
tion, for example, is 20%. 

Business Development Incentive: To
make every partner business-con-
scious, as well as work-conscious, data
on business produced by the individual
is considered, along with the judgment
of the committee. The percentage of
this distribution – for example, 20% – is
usually determined by the compensa-
tion committee after reviewing com-
puter-produced financial data and
management information and consult-
ing with the chair of the firm’s busi-
ness development committee. Credit
may be given for business generated
from new clients and the development
of additional business from current

clients. This credit is usually shared 
if two or more attorneys have been
instrumental in attracting the busi-
ness.

Incentive to Use Associates: This is
based on information regarding work
delegated and on supervision of asso-
ciates. The objective is to stimulate
partners to delegate work. The per-
centage of this distribution to a given
partner – for example, 5% – is usually
determined by the billing attorney or
the chair of the department to which
the matter is assigned. 

Contingency Fund: This is sparingly
used to compensate for extended ill-
ness, public service, difficult cases,
consequential non-billable work, firm
business and outstanding achieve-
ment. The percentage of distribution,
for example, is 5%. 

When considering various types of
compensation plans, partners are cau-
tioned that the lawyer compensation
practices of other firms may not be sat-
isfactory for their own offices. The fact
the certain plans are in use does not
indicate that they may be suitable else-
where or even that they work well for
the offices that use them. 

As any firm evolves, time will bring
changes in its personnel and in the 
values and goals of the partners. What
pleased the founding partners may
not necessarily be welcomed by the
new order. This is a natural and
inevitable course of events. The firm
that succeeds in establishing a sound
compensation plan is one in which
partners view decision making as a
dynamic process and understand that
the plan is not etched in stone. ■

Definition of Origination Credit
Origination credit will be assigned to partners who clearly initiate, individually or with others, business from new, existing and former
clients. Any partner receiving origination credit is expected to maintain contact with that client’s activity with the firm. Origination
credit which is a result of the development activities of two or more lawyers will be divided appropriately to the circumstances, by
agreement between the partners interested. The obligations of partners receiving origination credit will be to:

• Bring the client through the door and make certain that the work is referred to the appropriate attorney/practice area;

• Ensure the client’s work is performed in a quality, timely and cost-effective manner;

• Maintain active contact with the client, keeping in mind the opportunity to aid in the development of new business from 
that client or spheres of client activity;

• Maintain a personal/professional relationship with the client and deal with any potential or actual problems which may arise 
during the processing of legal work or the collection of fees;

• Ensure that the timely status and other reporting to the client is accomplished according to the schedules agreed upon with 
the client or internal schedules maintained by the partner receiving origination credit;

• Oversee and shepherd the client matter through the firm to ensure that work is performed in a timely manner; and

• Oversee timely and appropriate billing and collection of bills for fees and costs.

Definition of Production Credit
Production credit is equivalent to the time-dollar value of the amount of time that timekeepers devote to working on a particu-
lar client matter. 

A few examples of Origination and Production Credit:

1. A brings a client into the office and performs all of the work on that matter; A receives all origination and production credit.

2. A brings a client into the office, performs a small portion of the work and assigns the balance of the work to B to perform. 
A will receive all of the origination credit and A and B receive production credit.

3. A and B bring a client into the office and B performs all of the work. Both A and B will share the origination credit 50-50 (or it 
may be shared proportionately, i.e., 60-40, etc.) and B will receive the production credit.

In the event there may be a dispute involving credit for which one or more partners will receive some origination credit, the 
management committee will have the final say.

Weighting of the fee credits for origina-
tion and production should be deter-
mined by the current requirements and
future plans of the firm. For example, 
1 credit for origination and 2 credits for
production.

  Fees Received Origination Credit Production Credit

Attorney :   A B A B

Example 1: $10,000  $10,000  –  $10,000  – 

Example 2: $20,000  $20,000  –  $5,000  $15,000 

Example 3: $15,000 $7,500 $7,500  –  $15,000

Weighting   $37,500  $7,500  $15,000  $30,000 

    x_____1 x        1 x_____2 x_____2

Total Weights   $37,500  $7,500  $30,000  $60,000 
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In some states, the equitable relief awarded to a self-
supporting spouse who has contributed directly to the
career of a degree-holding or licensed spouse, is an award
of special or equitable maintenance. This often takes the
form of a lump-sum payment or a periodic payment to
compensate the non-titled spouse for his or her efforts.4

The Court of Appeals in O’Brien specifically rejected as
an alternative remedy an award of rehabilitative or reim-
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Is the Glass Half-Empty 
or Half-Full? 
The Unused or Underused License or Degree

By Harvey G. Landau

Recently, the Court of Appeals in Holterman v.
Holterman1 reaffirmed its landmark decision, in
O’Brien v. O’Brien,2 that enhanced earning capacity

due to the acquisition of a professional license or degree
acquired during the marriage is a marital asset subject to
equitable distribution.3 In Holterman, two dissenting
judges argued that O’Brien should be limited or applied
only to cases involving the student-spouse and working-
spouse scenario. However, the majority of the Court did
not address the argument on its merit, ruling that the
titled-spouse had not raised this issue on appeal or in the
lower court, and therefore it was not properly before the
Court for appellate review. New York is the only state to
adhere to the view that a non-transferable advanced
degree, license, or certification constitutes marital assets
subject to distribution. 
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bursement maintenance. The Court held there is a lack of
statutory authority for such a remedy.5 Nevertheless,
some courts, most recently in Sonnenfeld v. Sonnenfeld,
have fashioned the remedy of awarding a percentage of
future earnings for a fixed period of time in lieu of a the-
oretical lump-sum distributive award.6

In this article, the focus of discussion is on the issues
raised in cases in which it is claimed that the license or
degree did not enhance the spouse’s earning capacity, or
was not fully utilized. In addition, if the titled-spouse
intentionally abandons or fails to pursue a lucrative
career opportunity, this article considers whether such
acts constitute marital waste or dissipation.

If titled-spouses can establish that their license or
degree did not directly result in enhanced earnings, the
asset is generally held not to have value for equitable dis-
tribution purposes. Similarly, if spouses can establish that

throughout their career, their license was not utilized, it
will be deemed to have no value. As the issue was framed
by Justice Spolzino in Fanelli v. Fanelli,7 “[it is] that the
value of a long-held license is determined on the basis of
the holder’s actual earnings, rather than its theoretic
value.”

The finding that there is no value to a license or degree
that had no economic impact on a spouse’s earnings is a
reasonable conclusion when the spouse’s career is well
established.8 The difficulty is presented in cases where
the titled-spouse is in the early stages of his or her career
and the unused license or degree may be used in the
future. There is no hard-and-fast rule as to the numbers 
of years of non-use for the asset to “lose its value.”
However, the evidence must be sufficient to establish that
the spouse’s career change would be unlikely. 

In Fanelli, the parties were married in 1973, and the
husband obtained his license as a professional engineer in
1978. For the 22-year period involved, the husband made
minimal or no use of his license. His employment and
earnings were found not related to his having the license.
The forensic evaluator gave an opinion as to the value of
the license based both upon the husband’s actual earn-
ings during the marriage and a theoretical earnings
analysis of a professional engineer. The court held that
the valuation should be the lesser amount because projec-
tion of future earnings should be based on the history of
actual earnings, and that valuing a long-held license on
the basis of its theoretical value is inconsistent with the
appellate decisions as to license valuation. 

Yet, the Appellate Division, Second Department in
Klutchko v. Baron,9 held that it was error for the court
below to opine that a law license had no value because
the wife had not practiced law in a number of years. The
court observed that this ruling by the lower court was
inconsistent with the way in which the court was willing
to include the value of the husband’s now-suspended
medical license for equitable distribution purposes. The
opinion did not disclose how long the wife had not uti-
lized her law license. 

In Savasta v. Savasta,10 the physician-husband worked
for 10 years as an emergency room doctor. However, he
was board-certified in internal medicine, although he
never practiced as an internist. The wife apparently did
not object to the husband’s field of medical practice. At
trial, there was evidence that the husband (38 years old)
had expressed a desire to open his own medical office to

practice internal medicine. The court held while it could
not “foretell the future, it could not ignore the acquisition
of this certification.” (A certification in internal medicine
statistically would enhance a physician’s earning capaci-
ty over that of a general practitioner.) The court held that
the present value of Dr. Savasta’s enhanced earnings was
$571,878. Despite 20 years of marriage, the court only
awarded the wife a 10% interest, or $57,188 as a distribu-
tive award. The court further stated that in doing so, it
was applying the specific facts of the case and was not
adopting as a rule of law “best use” of a license/certifica-
tion theory. The court opined as dictum that if the facts of
the case had been one in which the marriage was of long
duration, i.e., 30 years and the physician-spouse acquired
an unused internal medicine board certification in the
early stages of their marriage, and instead was employed
for the next 25 years as an emergency room doctor, then
in such a case, the earning potential of the spouse should
be based only upon his actual earning capacity as a doc-
tor practicing emergency room medicine.

Differentiated from the cases where the titled-spouse
has not used his or her license (or degree) during the mar-
riage, is the case where the titled-spouse has only worked
on a part-time basis. The part-time use of a license
requires further analysis. First, what is the proper project-
ed income stream to consider for valuation purposes?
Second, if the titled-spouse is seeking maintenance
and/or child support, should the spouse’s earning capac-
ity, for support purposes, be calculated based upon his or
her potential full-time employment? Third, if the spouse

The difficulty is presented in cases where the titled-spouse 
is in the early stages of his or her career and the unused

license or degree may be used in the future.
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refuses to engage in full-time employment, or use the
license, do such acts constitute marital waste or dissipa-
tion?

In Farrell v. Cleary-Farrell,11 the parties were married
for nine years at the time of their divorce. During the
marriage, the wife obtained an Associate’s degree and
was licensed as a dental hygienist. The wife was
employed “part-time,” working between 32 and 34 hours
per week. The forensic evaluator relied on governmental
data to opine that employment less than 35 hours a week
is considered “part-time” employment. The court agreed
that the valuation of the wife’s license should be based
upon the assumption that she would continue to work
part-time. A strong argument can be made that the court
erred in not holding that if the wife was working (part-
time) 32–34 hour a week, that an additional hour or two
could be available to her if the wife wanted or was
required to engage in full-time employment. 

If the titled-spouse is working part-time, at an early
stage in his or her career, earning projections based upon
anticipated full-time employment would in the author’s
opinion, result in a more realistic projection of future
earnings. Another possibility is if the other spouse has
acquiesced to an arrangement whereby the titled-spouse
works part-time to be available for child rearing, a two-
prong period of projected earnings may be appropriate.
(Based upon earnings realized from part-time employ-
ment and another period of years based on full-time
employment when the spouse’s childcare role is no
longer necessary.)

The forensic evaluator in these cases should be
requested to consider three valuation options: (1) value
the enhanced earnings on the assumption of full-time
employment; (2) value the enhanced earnings on the
assumption that the spouse will only work part-time; or
(3) value based upon part-time employment earnings for
a period of years and full-time employment earnings to
an anticipated retirement age of 65.12

If a spouse is seeking maintenance and/or child sup-
port, the court, absent unusual circumstances, should
impute income to the titled-spouse based upon his or her
ability to be employed full-time.13 A court can differenti-
ate between a best use approach for equitable distribution
and for support purposes. Both spouses should be
required to use their best efforts to maximize their earn-
ings, especially to support their children. 

Finally, if a slothful spouse obtains a license (or
degree), but refuses to seek employment, particularly
contrary to the expressed desires of the other spouse,
does such act constitute marital waste? Courts have held
that marital waste includes a spouse intentionally aban-
doning lucrative employment or refusing to pursue
employment.14 In such cases, a measure of marital waste
may not just be the lost earnings of the titled-spouse to
the marital partnership, but also the amount of marital

funds invested in obtaining the degree or license. The
offer of proof of lost earnings can be established by testi-
mony of a vocational expert. 

The valuation and distribution of enhanced earnings,
based upon a license and degree to prevent inequities in
a divorce, may be noble in purpose, but difficult in reality
to equitably accomplish. There are an increasing number
of commentators who have raised questions about how
the court and the legislature should address this problem.
Twenty years after the Court of Appeals decision in
O’Brien, the experience has been that the cure may be
worse than the disease. ■
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Change is a constant in legal
research, and comprehensive
legal research guides are often

slightly out of date even before publi-
cation, demanding constant effort to
keep current. This is particularly true
in New York State, which boasts a
wide-ranging body of both electronic
and print legal materials. In the quest
to keep New York attorneys up-to-
date, notable recent additions to the
legal research arsenal include a valu-
able new case law database, addition-
al electronic availability for appellate
briefs and legislative history materials,
and new editions of several major trea-
tises and practice books.

Cases Online
The latest addition to Internet sites
providing free case law is the Law
Reporting Bureau’s New York Official
Reports Service, which appeared on
the Bureau’s Web site in May 2005.1
The new site’s contents include the
opinions of the Court of Appeals, the
Appellate Division, the Appellate
Term, the supreme court, and miscella-
neous other courts selected for inclu-
sion in the Official Reports. The site
currently contains the full text of the
over 2,100 Appellate Term and 1,300
lower court opinions abstracted in
Miscellaneous Reports 3d.2 Coverage
is from January 2000 through the most
recent advance sheets. Although all
opinions are full text, the editorial
enhancements found in the print
reporters, including case synopses,

head notes, and for Court of Appeals
decisions, points of counsel, are not
provided. Typically, sites offering free
case law have only the most basic
search options, and function best as
document retrieval services. This is not
true of the Bureau site. Since it is main-
tained in conjunction with Thomson
West, the publisher of the Official
Reports, it offers most of the same
search options as Westlaw, including
keyword, official citation, case name,
judge name, counsel name, opinion
type and decision date. 

The new Official Reports database is
the companion to the Law Reporting
Bureau’s older slip opinion service,
which contained cases decided since
late 2003, and in addition to Court of
Appeals and Appellate Division cases,
included over 3,700 lower court opin-
ions by the end of 2005. Originally, it
posted only new decisions that had
not yet appeared in the Official Reports
and those not chosen for publication in
the print reporters; cases selected for
inclusion in the Official Reports were
removed once they appeared in print.
However, since January 2004, all opin-
ions once posted remain in the data-
base. 

Previously, the only other free site
offering the same level of search
sophistication as a subscription service
was LexisNexis’s LexisOne.3 Like the
Law Reporting Bureau database,
LexisOne provides access to Court of
Appeals and Appellate Division cases,
but only for the past five years. In addi-

tion, it does not provide cases from the
lower New York courts, although it
does offer Second Circuit cases. Unlike
the new Law Reporting Bureau site,
LexisOne requires a free registration. It
is also more overtly commercial, con-
taining advertising for other LexisNexis
services, including eAdvance Sheets,
Shepard’s Citations, CLE courses, and
the LexisNexis bookstore. In contrast,
the Law Reporting Bureau site has
only unobtrusive links connecting to
the Westlaw sign-in page, Westlaw by
Credit Card, CLE products, and the
online bookstore.

For lower court cases decided since
2001, the other comprehensive alterna-
tive is the Unified Court System
eCourts database4 which currently has
civil cases from 28 counties and crimi-
nal cases from 13. Since not all opin-
ions from the lower courts are actually
forwarded to the Law Reporting
Bureau and because most, but not all,
cases they do receive are posted online,
this site may contain unreported cases
unavailable elsewhere. Unlike the Law
Reporting Bureau site, the opinions
posted here are pdf scans of the origi-
nal document. Thus, as a notice at the
site warns, the opinions are “uncor-
rected and subject to revision in the
Official Reports,” and “may or may
not have been entered in the County
Clerk’s Office.”

Through a partnership with Loislaw,
the New York State Bar Association
also offers free legal research, but it 
is limited to NYSBA members. Using

Recent Developments
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the Loislaw search engine, members
can search cases from the Court of 
Appeals, the Appellate Division, the
Miscellaneous Cases included in the
Official Reports, as well as U.S.
Supreme Court and Second Circuit
cases. Coverage is for the last three
years, with live links to all cited cases
and statutes. No registration with
Loislaw is required. Once a NYSBA
member logs on to the NYSBA Web
site, Loislaw can be accessed in several
ways, including through a link at the
bottom of the Association’s home page,
found at <www.nysba.org>.

Finally, it should be noted that those
seeking older online case law than that
found at the Law Reporting Bureau
sites have only limited options.
Although free New York case law is
available on various individual court
Web sites, except for the Court of
Appeals nothing predates the year
2000. For the Court of Appeals, attor-

neys seeking comprehensive databases
of older cases free online can obtain
Court of Appeals decisions since 1992
on both Findlaw.com and the Legal
Information Institute Web site.5 In
addition, selected landmark cases such
as Palsgraf and MacPherson are avail-
able at the Historical Society of the
Courts of the State of New York Web
site.6

Briefs Online
Another case-related online enhance-
ment during 2005 came when Westlaw,
as part of an ongoing database expan-
sion project, added appellate briefs 
for the Appellate Division, Second
Department. Briefs since 1997 are now
available in the NY–BRIEFS and the
new NY–APP–BRIEF databases. (West
hopes to add the other departments by
the end of 2006.) This is a notable addi-
tion since Appellate Division briefs are

often in far more demand among prac-
titioners than those prepared for cases
decided in the Court of Appeals.
Previously, Westlaw’s briefs database
only contained selected Court of
Appeals briefs since 1997. In addition
to the Westlaw databases, attorneys
also have the option of directly contact-
ing another Thomson West service,
Court Records Services.7 Its coverage
for the Second Department matches
that on Westlaw, but it also has the
records and briefs for the other three
departments since 2000; there are also
plans to extend Second Department
coverage back to 1995. 

Previously, the only readily avail-
able source for Appellate Division
briefs since the 1990s was the micro-
fiche version currently distributed for
the Unified Court System by Court
Records Services, Inc. The fiche, which
cover cases decided since the late
1980s, are currently sent to 26 loca-

tions, most notably several supreme
court libraries, and the libraries of the
Association of the Bar of the City of
New York and the New York County
Lawyers’ Association. 

Bill Jackets Online
During 2005, Thomson West also
enhanced Westlaw’s coverage of the
sometimes problematical area of New
York legislative history.8 For years,
Westlaw’s coverage of New York leg-
islative history materials was essential-
ly limited to memoranda and occasion-
al reports as reprinted in McKinney’s
Session Laws. In 2004, Thomson West
added sponsor’s, executive, and judi-
cial memoranda since 1996 in the
NY–LH database. Then last year, it
added the NY–LH–BILLJACKETS
database, which currently contains
jackets from 1996–2003. The bill jacket
contents, as provided by the database,

are the same as those compiled for the
governor, but they are delivered as one
document in html format. The bill jack-
ets are a “Premier Advantage” data-
base, and if not part of a user’s con-
tract, will incur per-minute or per-doc-
ument charges in addition to the cost
of printing. 

Obtaining bill jackets from the long-
time provider of these documents, the
New York Legislative Service,9 is more
costly than using Westlaw, but the
researcher receives photocopies of the
original documents, and will also usu-
ally obtain additional useful materials.
For example, Westlaw provides the
original bill jacket for chapter 453 of
the Laws of 1999 which amended
Megan’s Law, which contains a budget
report and memos from the Division of
Criminal Justice Services and the attor-
ney general. The bill jacket as provided
by the Legislative Service has these
documents, but also contains a gover-

nor’s program bill memo, a New York
Law Journal article on the passage of
the law, and two press releases, all con-
taining quotes from the bill’s sponsor,
Sen. Dean Skelos, and various other
government figures. For some enact-
ments, additional documents may also
include debate transcripts if they con-
sist of only a few pages. Otherwise,
they are available as separate docu-
ments. The Legislative Service offers
same-day service and will email as pdf
files the contents of the bill jackets.

Treatises
Among the long-established New York
legal titles that appeared in new edi-
tions during 2005 are several of the
multi-volume loose-leaf practice
guides published by the Matthew
Bender division of LexisNexis. These
include New York Civil Practice – CPLR,
whose 15-volume second edition de-

Using the Loislaw search engine, members can search cases 
from the Court of Appeals, the Appellate Division, the 
Miscellaneous Cases included in the Official Reports, 

as well as U.S. Supreme Court and Second Circuit cases.
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emphasizes coverage of the old Civil
Practice Act, integrates coverage of the
Uniform Rules for the Trial Courts, and
has completely revised sections deal-
ing with Articles 4, 40, 41, 78, 80, and
92. Other major Bender titles for which
second editions were issued during
2005 were the four-volume Matrimonial
Actions, the four-volume Family Court
Proceedings, the seven-volume Warren’s
Negligence in the New York Courts (sev-
eral parts completely revised and oth-
ers updated) and the 15-volume New
York Criminal Practice. Bender also
issued a new 15-volume fifth edition
for Warren’s Weed New York Real
Property, and White, New York Business
Entities, 14th edition, which is a com-
plete revision of the 13th edition of
White, New York Corporations.10

Among other standard treatises
appearing in new editions in the past
year is Professor David Siegel’s classic
New York Practice, whose fourth edition
brings the treatise up-to-date through
the Legislature’s 2004 session and early
2005 case law. Another classic title now
in a new edition is Powers of the New
York Court of Appeals, first published in
1953 by Arthur Karger and Henry
Cohen. Prepared by Anne M. Payne,

the edition completely replaces the
1997 volume and its pocket part, and is
reorganized and renumbered to con-
form to the usual West format.
Thomson West also issued a complete
set of new pages for Elder Law and
Guardianship in New York by Justice
Edwin Kassoff et al., a one-volume
loose-leaf Callaghan’s Family Court Law
and Practice in New York, a revised edi-
tion of the old Callaghan-Lawyers’
Cooperative title; and a new two-vol-
ume version of New York Law of
Domestic Violence by Judge Lee H.
Elkins and Jane Fosbinder, which first
appeared in 1998.

The New York State Bar Association
also updated or revised many of its
publications in 2005. Alan Scheinkman
and Professor David Siegel prepared a
second edition of the Practitioner’s
Handbook for Appeals to the Appellate
Division of New York State, which
replaces the 1979 edition by Professor
Siegel. NYSBA also updated the 15
titles in the Association’s General
Practice Monograph Series and the
five-volume, New York Lawyer’s
Deskbook and Formbook, which serves
as a text of first reference in 23 differ-
ent areas of practice. New mono-

graphs include Foundation Evidence,
Questions and Courtroom Protocols,
written by Honorable Edward M.
Davidowitz and Robert Dreher to
guide attorneys in preparing appro-
priate foundation testimony, and
Depositions Practice and Procedure in
Federal and New York State Courts, by
Honorable Harold Baer, Jr. and Robert
C. Meade, Jr. ■
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To the Forum:
I am a senior associate, hoping to soon
become a partner, at a mid-size but
very successful firm. The final chal-
lenge for all senior associates in my
position is handling a case under the
personal supervision of the firm’s
founding partner. The matter I describe
below is that case, and thus is my big
chance. 

One of our large clients is a real
estate brokerage firm. This client has
informed us that a number of individ-
uals who are members of minority
groups suspect that the client steered
them away from desirable homes. If
this is true, it would be of course both
tortious and illegal. No action has yet
been filed, but the client has learned
that a national civil rights organization
plans to send “testers” into the areas
where it conducts business, with the
goal of creating a record that will sup-
port claims of discrimination. 

Our client has obtained an impres-
sively detailed summary and explana-
tion of the organization’s plans (as to
how, I was told “don’t ask”). The infor-
mation includes the pseudonyms the
testers will use and the dates on which
they will contact our client, posing as
homebuyers. The organization does
not have the funds to purchase even
one house, and therefore the testers
will not make any offers; the strategy
will be to show that members of
minority groups were never even
shown any desirable homes. The 
information in the client’s possession
also indicates that the testers will be
encouraged to describe their experi-
ences to prosecutors and to testify later
in court in a “results-oriented” fashion.

The founding partner told the client
that he considers the use of testers to be
immoral, and that he believes it is not
allowed under New York law. I have
been assigned to hire “counter-testers”:
homeowners who will pose as sellers,
whose homes the client will show to
the testers so as to frustrate the testers’
intent to produce a favorable record.

All this might be very interesting
and even exciting, but for one hitch. A

close friend of mine recently left the
employ of this client, and, based on
what she told me, I have little doubt
that it does indeed engage in discrimi-
nation and “steering” of a most repre-
hensible nature.

What can I do? What should I do?
Sincerely,
Torn on the Partnership Track

Dear Torn:
You certainly find yourself in a situa-
tion that would make good fodder for
a television program.

The first thing you need to under-
stand is that your ethical obligations
are yours, and consequently you must
decide what to do without regard to
the effect it might have on your
prospects for partnership. DR 1-104(E). 

Having said that, you should take
advantage of any formal or informal
procedure or committee your firm has
in place to address ethical and profes-
sional issues faced by associates. Many
firms have set up such mechanisms
precisely because associates may feel
ill at ease questioning the judgment of
their superiors. However, once you get
an answer you still must exercise inde-
pendent judgment as to whether that
answer is sound. In making your deci-
sion, you may rely upon “a superviso-
ry lawyer’s reasonable resolution of an
arguable question of professional
duty.” Id. (emphasis added.) Our
answer is set forth below; your firm’s
may be different, but that does not
mean that it is unreasonable. You must
be the judge.

There are two “nested” issues raised
by your question: (i) is it appropriate,
in general, to hire counter-testers, and
(ii) should you do as instructed in this
case, given what you have been told of
the client’s behavior?

Use of Counter-Testers, Generally
The validity of using testers to build a
statistical case for discrimination is an
open question in New York, as the
courts have not yet provided final
answers. Therefore, the assertion that
the use of testers is immoral or illegal

in New York seems neither unequivo-
cally right nor clearly wrong. A resolu-
tion of that issue is beyond the scope of
this column; in any event your question
is whether you can use counter-testers
regardless of whether the other side’s
actions are appropriate or effective.

The use of testers might be consid-
ered “conduct involving dishonesty,
fraud, deceit or misrepresentation”
that violates DR 1-102(A)(4), or might
arguably fall on the wrong side of DR
7-102(A)(5) insofar as it involves caus-
ing someone to “make a false state-
ment.” However, as noted above, it is
neither barred nor approved in New
York, even though the use of such
testers has apparently been approved
elsewhere. It might logically follow
that using counter-testers should be
appropriate to foil a tester strategy, in
that it involves no greater a degree of
deception. However, we note that
there is no known authority in favor of
this approach, as opposed to the use of
the testers themselves. 

ATTORNEY PROFESSIONALISM FORUM

The Attorney Professionalism Committee
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or alternate views to the responses 
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facts of your situation, specifically,
what you know and how you know it.

In this vein, first consider the fact
that you and your client have detailed
knowledge of the testers’ plans. It
appears that there is no ethical rule or
consideration that would actually pro-
hibit you or your client from using this
information. The situation does not fall
within the rules for inadvertent com-
munications for two reasons.1 We are
not dealing, at least at this stage, with
trial strategy or the conduct of a trial.
In addition, despite the ominous
“don’t ask” admonition, you do not
necessarily have a reason to suspect
that the disclosure was in violation of a
duty that a lawyer for the civil rights
organization owed to its client, or was
otherwise illegal. It could very well be
that someone within the organization
is dissenting from what he believes are
over-the-edge tactics (e.g., encouraging
the testers to shade their stories toward
allegations of discrimination, or even
the very use of the testers). 

Note, however, that the situation
could change for the worse in a num-
ber of ways if litigation and a trial
ensue.

First, how the memo came into your
client’s and your firm’s possession,
and what impact this can have on your
trial strategy, may become relevant.
Although an exposition of the issue is
beyond the scope of this column, there
is an evolving body of authority gov-
erning inadvertent communications
and information improperly obtained
or disclosed.2 In deciding what to do
now, you should consider what the
impact might be if, in a trial, your firm
is prohibited from benefiting from hav-
ing had this information. 

Next, depending on how certain
you are about the truth of your friend’s
horror stories concerning the client’s
discriminatory practices, a number of
Ethical Considerations or Disciplinary
Rules under Canon 7 may affect what
you and your firm may do at trial. If,
for example, you know that there is
discrimination, your firm may not be
able to advance a claim that there is

Moreover, the rationale for allowing
the use of testers – that there is often no
other way to demonstrate in a statisti-
cally valid way that a defendant is
engaging in prohibited discriminatory
practices – cannot support the counter-
tester maneuver. Note also that as a
practical matter, testers can be
employed to prove a discriminatory
pattern without having advance
knowledge of the defendant’s intent or
identities, while you and your client
could not possibly employ counter-
testers effectively without knowing
who the testers were or when they
were coming.

Testers are used to develop a sam-
ple that is supposed to be statistically
valid; your planned use of counter-
testers is designed to develop a specif-
ic picture that is intentionally not
based on a random sample. The dis-
tinction strikes us as significant. Still,
as long as the counter-testers were
being employed to ensure that the
errors inherent in random sampling
did not lead to a skewed statistical pic-
ture indicating discrimination – espe-
cially where you have reason to believe
that the testers themselves may be
willing to falsify testimony – one might
not be offended. 

Consider, finally, the “smell test.”
Would you be comfortable telling your
parents what you are doing, or seeing
it all written up above the fold on page
1 of The Wall Street Journal? Phrased
more officially, do you consider what
you are being asked to do to be “moral-
ly reprehensible conduct” (EC 1-5),
and would it or would it not promote
“public confidence in our system and
the legal profession” (EC 9-1)? The
answers, in our view, could go either
way, but from the tone of your ques-
tion we suspect that you are already
leaning against participating in the
counter-tester activity.

The Specific Facts of This Case
If upon a full consideration of the issue
in the abstract, you are comfortable
with the idea of hiring counter-testers,
you must still address the peculiar

not, and certainly may not use testimo-
ny you know to be false. 

There is also a chance you may be
called as a witness at trial to testify that
your friend told you that the client
actually does discriminate. The hearsay
rule likely would not bar that testimo-
ny, as your friend’s statement could 
be construed as an admission against
interest. Under DR 5-105, that might
well preclude you and your firm 
from representing your client at 
trial. Although this does not bar the
current phase of the representation,
you should disclose this to your firm,
so that your firm is able to advise the
client accordingly, perhaps to hire
other counsel.

Finally, consider the fact that you
may have actual knowledge of discrim-
ination, based on your friend’s descrip-
tions of the client’s actions. You may or
may not believe these statements, but
from the tone of your question I sus-
pect that you think that they are truth-
ful. Under these circumstances, the
creation of a statistical picture of non-
discrimination as part of your repre-
sentation could be seen as involving
“the creation . . . of evidence when the
lawyer knows or it is obvious that the
evidence is false,” in violation of DR 7-
102(A)(6).

In sum, given your knowledge of the
client’s behavior, the recommendation
here is to avoid using the counter-
testers. It is to be hoped that full disclo-
sure to the powers that be at your firm
will lead them to agree that using
counter-testers is a bad idea. They
should also advise the client to consid-
er engaging other counsel for this mat-
ter, given the effect your knowledge
could have on the representation. If not,
we would advise you to turn down the
assignment, and if the firm goes ahead
to consider leaving the firm, preferably
before you become aware of any actual
misconduct. Although that last advice
may seem harsh, it should be noted that
this is based primarily on the unusual
complication of your having acquired
information from a third party that is
adverse to your client.
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Finally, although “don’t get caught”
should never be the guide to a
lawyer’s course of action, we would be
remiss in not pointing out that things
could get rather nasty if the civil rights
organization or a state or federal pros-
ecutor were to become aware of the
activities of the counter-testers. A deci-
sion might be made to bring a civil or
criminal action against your client, the
counter-testers as individuals or even
your firm itself for violating, or for
conspiring to violate, civil rights
statutes, or for obstructing justice.
Even if it may be permissible in the
abstract to employ counter-testers,
doing so while one is aware of actual
discrimination may be another thing
altogether.

The Forum, by 
Robert Kantowitz, Esq.
Lawrence, New York

1. N.Y. City Bar Ass’n Comm. on Professional &
Judicial Ethics Formal Op. 2003-04; see DR 4-101. 

2. See Galison v. Greenberg, 5 Misc. 3d 1025(A), 799
N.Y.S.2d 160 (Sup. Ct., N.Y. Co. 2004); see also Mfrs.
& Traders Trust Co. v. Servotronics, Inc., 132 A.D.2d
392, 522 N.Y.S.2d 999 (4th Dep’t 1987).

I have been appointed a Law
Guardian for a 14-year-old boy, who 
is the only child of a divorcing couple.
Each parent seeks full custody of the
son. Under a pendente lite order, the
mother, who resides in the marital
home, has temporary physical custody
of my client. The father has liberal
visitation.

It seems to me that although the
mother is a bit of a disciplinarian, the
father is overly permissive. During his
visitation with the parties’ son the father
is catering to all of his wishes, including
buying him expensive presents, such as
a motor bike, which was purchased over
the mother’s objection. He allows the
son to neglect his homework and to
watch “R”-rated movies. The father
even moved into a co-op apartment on
the boardwalk of an ocean community
just because his son loves the beach and

swimming. In addition, the son has
confided to me that his father’s girl-
friend sleeps over in the apartment
while he is there for visitation.

I am convinced that it is in my
client's best interest to reside with the
mother, and to have visitation with his
father, as the Court’s final disposition
of the custody issue. My client, how-

ever, is adamant that he wants the
reverse — to live with his father and
have visitation with his mother.
Obviously, what I want to recommend
to the Court would be contrary to 
his wishes. What is my proper course
of action?

Sincerely,
Guardian ad Adolescent
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Question: When, if ever, is it cor-
rect to omit the relative pro-
nouns that and who or whom

from sentences like the following:
• The committee that the governor

appointed has already convened.
• The woman who was nominated

declined the position.
• The woman whom the governor

nominated declined the position.
Answer: Illinois attorney Fred Baird,

who submitted this question, touched
on a subject others have also asked
about. In all the above statements, the
italicized words could have been omit-
ted. Both sentences are grammatical
and just as clear without the pronouns.
So because “less language is better,” all
else being equal, omit the pronouns.

But in some contexts the pronouns
cannot be omitted. When the pronoun
is the subject of the clause it introduces,
it cannot be omitted. For example, in
the two following statements, the pro-
nouns that and who must be present:

• The commission that had accom-
plished its goal has convened.

• The person who represented me
was competent.

Read those sentences and you will
agree that if you omit the relative pro-
nouns that and who, the sentences
would not be standard English – and
would not make sense. But there’s an
exception to that exception! When the
verb following the pronoun is a form
of be, you can – and usually should –
omit the relative pronoun and the verb:

• The book that is on the table . . .
The book on the table . . .

• The person who is responsible . . .
The person responsible . . .

• The court which is in session today . . .
The court in session today . . . 
But not all thats are stylistically

expendable even when they can be
deleted grammatically. Consider the
following ambiguous constructions, all
from legal documents:

• The judge held the flowerpot
could constitute a deadly weapon.

• The defendant could reasonably
have foreseen cutting the line
would cause trouble.

• The court held the color-blind lan-
guage of the statute was constitu-
tional.

These sentences are ambiguous. In
each sentence, the second noun seems
to be the object of the verb. Did the
judge “hold the flowerpot”? Could the
defendant have “foreseen cutting the
line”? And how could a court have
“held the color-blind language”? With
the pronoun that included, it becomes
clear that the entire clause, not just the
nearest noun, is the object of the verb:

• The judge held that the flowerpot
could constitute a deadly weapon.

• The defendant could reasonably
have foreseen that cutting the line
would cause trouble.

• The court held that the color-
blind language of the statute was
constitutional.

But only one that, please. In an effort
to make a statement “perfectly clear,”
people sometimes add a second that.
Here are three illustrations of the
redundant that:

• The court ruled that because quan-
tity, price, and conditions were
stated, that there was a valid offer.

• It is argued that because students
panic in a single examination, that
several tests should be given
throughout the term.

• The plaintiff said that if he had
seen the defendant coming
toward him, that he would have
left the vicinity.

In speech, the second that is probably
added because the speaker has forgot-
ten the first that. In a document the sec-
ond that is probably added because the
drafter failed to proofread the original
draft. In the first two sentences, the
second that is redundant; in the third
sentence, both thats could be omitted.

Question: I have recently been fol-
lowing with some attention the post-
ings on a local chat room and have
observed a tendency to use preposi-
tions interchangeably. For example, I
have seen of in place of there. Have you
noticed this tendency?

Answer: Although in some contexts
I have seen the “wrong” preposition

substituted for the traditional one, I
have not noticed the preposition of
used in place of the adverb there. If
readers have seen that substitution, let
me know.

One new preposition-switch that
seems to be here to stay is on for for.
Traditionally, waiters waited on tables,
but people waited for a bus. But the
preposition on is now used to mean
“await.” Waiters still wait on tables,
but people also wait on buses and
other things. Webster’s Third does not
list on with the sense of “await,” in its
1993 issue, but The American Heritage
Book of English Usage does list it in its
1996 edition, saying that it has been in
use for “more than 100 years.”
(However, it lists only current citations
of that usage.) 

Another relatively new but still
non-standard usage is off for from, in
contexts like “I made money off my
investment.” The Usage Panel of the
1985 American Heritage Dictionary dis-
approves of that usage, saying that off
should not “indicate a source”: “I got a
loan from – not off – him.” The 1993
Webster’s Third ignores the substitution
of off for from.

The prepositions with and to are
now being used interchangeably, fol-
lowing verbs like connect, join, and
communicate. In traditional usage,
when the preposition with followed
these verbs, they connoted interaction
or association. But when the preposi-
tion to followed, these verbs connoted
adherence or attachment. A stream is
“connected/joined to a river.” A leg is
connected/joined to a table. One joins,
communicates, or connects with anoth-
er person in a discussion. But many
persons now ignore this distinction,
and that seems a pity. ■

LANGUAGE TIPS
BY GERTRUDE BLOCK

GERTRUDE BLOCK is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion Writing
(American Bar Association). Her most recent
book is Legal Writing Advice: Questions and
Answers (W. S. Hein & Co., 2004).
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tance of proofreading is reflected in the
effect that the absence of proofreading
has on readers: “Readers expect a level
of competence, care, and sophistication
in writing. When those elements are
missing, [writers] presumably [do] not
possess the necessary legal skills or fail
to display consideration for [their]
audience.”5

Myth #16. Legal writing may be
informal.
Reality: Whatever the legal writer’s
goal — to persuade, to inform — the
correct tone when writing is formality
without inflation. Formality and infor-
mality should be balanced. When writ-
ing, lawyers should use words they
use only in polite conversation.
Informal writing “suggest[s] a less
respectful tone, an impression you cer-
tainly do not want to give a client or a

court.”6 For example, contractions,
which are warm and friendly, belong
in e-mails and Legal Writer columns but
not in briefs. Slang and colloquial and
breezy writing, which indicate famil-
iarity, don’t belong in briefs either.

Myth #17. Prose in legal writing 
is best directed to the highest 
common denominator.
Reality: Many lawyers mistakenly use
legalese in their writing. But legalese is
“verbose and gratuitously technical,
serving no purpose other than to mysti-
fy and shroud the subject matter in a
veil of overblown prose.”7 The problem
is that many lawyers say to themselves,
“‘If I don’t use legalese, I won’t sound
professional.’ . . . . ‘If I change the specif-
ic phrases, the judge will rule against
me.’”8 Lawyers, judges, and clients
alike favor concise, simple writing.
Legalese makes writing lengthy and

difficult to understand, but “[c]ourts
now demand brevity, and clients
demand plain English.”9

Legal writing should be directed to
smart high-school students. If they
understand you, so will a more educat-
ed readership. Keep your words, sen-
tence structure, paragraphs, and
organization simple. Complex prose is
weak prose. The erudite explain diffi-
cult concepts in easy-to-read language.
From Harvard Law’s Warren: “[T]he
deepest learning is the learning that
conceals learning.”10

Myth #18. Legal writing has little to
do with reading nonlegal subjects.
Reality: Writing has everything to do
with reading — from finding good mod-
els, to assessing the merits of a written
argument, to learning to think clearly.

Reading cases isn’t the best way to
learn legal writing. Frankly, some
judges write poorly.11 Some law school
professors select cases under the

Socratic method to make their students
feel inadequate or to make them think
like lawyers: “Not many readers can
defend the prose of judicial opinions
selected for case books — a style stu-
dents instinctively assume is ‘the way
law looks.’”12 Opinion writing sets the
standard by which many lawyers
write. According to Temple Law
Professor Lindsey, “Unfortunately,
court opinions influence the writing
styles of students, lawyers, judges and
even law professors. That [is] a dis-
tressing, or at least sobering, thought
for all of us. If you are what you eat,
you write what you read. Garbage in,
garbage out.”13

So what should you do if reading
opinions won’t teach you about good
legal writing?

University of Connecticut’s Professor
Lindgren suggests returning to school,
but “[i]f school is not the answer for

most of us, what is? A few people may
learn to write from their supervisors
on the job, but most will have to learn
the same way I am trying to — by
reading style books.”14

St. John’s Professor Falkow “com-
bat[s] the onslaught of poor legal writ-
ing in part by using non-legal exam-
ples to illustrate concepts of good legal
writing.”15 She tells her students “to
engage . . . in active reading, which can
help them become better writers while
simultaneously assuring them that
models need not all derive from legal
rhetoric.”16

Only reading broadly and critically
will lead a writer to study the vocabu-
lary and rules of writing. Most great
legal writers stress that reading nonlegal
subjects is a prerequisite to good lawyer-
ing. This was Justice Frankfurter’s
advice to a 12-year-old who wanted to
become a lawyer: “The best way to
prepare for the law is to come to the
study of law as a well-read person.
Thus alone can one acquire the capaci-
ty to use the English language on
paper and in speech and with the
habits of clear thinking which only a
truly liberal education can give.”17

Myth #19. Outlining increases the
workload. It’s just one more thing
to do.
Reality: Organizing before writing
avoids problems. One problem is not
including important information: “A
gap in your logic caused by poor
organization can give your opponents
an opening for attack.”18 Another is
repetition. The key to organization is to
say it once, all in one place. Organizing
before writing lets you focus on what
to say and how to say it.

One form of organization is a written
outline. An outline helps. It “not only
provides the organization necessary to
complete a complex writing task, but
serves as a perpetual reminder of the
‘big picture.’”19 Organizing by outline
conserves energy, especially if the case
is complicated.

There are many different methods of
generating an outline. The traditional
method is the Roman-style outline. In

Writing has everything to do with reading — 
from finding good models, to assessing the merits
of a written argument, to learning to think clearly.

THE LEGAL WRITER

CONTINUED FROM PAGE 64
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this outline, main ideas are listed by
Roman numerals, with supporting sub-
points listed in the English alphabet and
the sub-sub-points in Arabic numerals.
The main points and sub-points are
ordered according to your analysis.

For lawyers who think visually, a
diagram or flowchart will work. The
core idea is written in the middle of a
blank page. Arrows connect the main
points to the core point and sub-points
to the main points.

Brainstorming works for lawyers
who have many ideas but can’t con-
nect them: list all possible points ran-
domly, and then group the points. That
leads to a group of main points and
supporting points.20

These are just a few ways to gener-
ate an outline. Experiment until you’re
comfortable with a way to outline.

Those who hate to outline should be
flexible, but outline they should. Not
outlining often means spending more
time overall. If you outline, you’ll have
a vision before you start, you’ll know
what goes where, and you won’t forget
or repeat things.

Once you’ve outlined, organize. In
the argument section of a persuasive
brief, start with your strongest points
— those on which you’re most likely to
win. If two points are equally strong,
go first with the point that’ll win the
largest relief: dismissing the indict-
ment rather than reducing the sen-
tence, if, say, you’re representing a
defendant in a criminal case. Alter that
pattern to arrange your points logical-
ly, to order the elements or factors list-
ed in a statute or seminal case, or to
begin with a threshold argument, like
statute of limitations before the merits.

Once you’ve ordered your argu-
ments, order what goes within each
argument. This, too, should be outlined.
One way to do that in the argument sec-
tion of a persuasive brief is to CRARC
— The Legal Writer’s patent-pending
formula — which stands for Conclusion
on the Issue, Rules of Law, Application
of Fact to Law, Rebuttal and Refutation,
and Conclusion on the Requested
Relief. Start (“C”) by giving your con-
clusion on the issue (“The trial court

allowed the People to offer inadmissible
hearsay.”); then (“R”) state the law, giv-
ing your best rules and citations first;
then (“A”) apply law to the facts from
your fact section, giving your best facts
first; then (“R”) present your adver-
sary’s leading facts and legal arguments
honestly and rebut them without
dwelling on them, making sure not to
repeat what’s in your Rule section; and
then (“C”) conclude by stating the relief
you seek (“This Court should therefore
reverse the conviction.”).

Myth #20. Lawyers should trust
their supervisors when they’re
told, “Just give me a draft.”
Reality: Many new lawyers believe
that a supervisory lawyer’s most com-
mon fib is to instruct the new lawyer to
submit “only a draft.” The problem
here is communication, not dishonest
supervisors: “[When a supervisor tells
you to] ‘Just give me a quick draft’, ‘Just
whip off a draft’, or ‘Just dictate a rough
draft’ . . . [t]he emphasized words
should trigger red lights in your
mind.”21 A seasoned lawyer’s draft is a
less-seasoned lawyer’s final product. A
less-seasoned lawyer’s draft provides
little help to a seasoned attorney, and
especially a judge, who might’ve for-
gotten that it takes years to write well.
The solution: New lawyers should
hand in their best work even when
they’re told to hand in only a draft.

Conclusion
Confess: You’ve fallen for some legal-
writing myths. It’s not too late to
change. Experiment with your writ-
ing. Incorporate realities. Edit your
work. And do what good lawyers do:
Separate fact from fiction. ■
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Domnarski, The Opinion as Essay, the Judge as Essayist:
Some Observations on Legal Writing, 10 J. Legal Prof.
139 (1985) (arguing that judges’ and lawyers’ writ-
ings cannot be analyzed together). And if lawyers
shouldn’t emulate judicial writing styles, they
shouldn’t emulate law professors’ styles, either. See
Judith S. Kaye, One Judge’s View of Academic Law
Review Writing, 39 J. Legal Educ. 313, 320 (1989)
(arguing that law professors “are writing for each
other”). The last way to learn how to write a brief is
to study the writing style of the law-review article.

14. James Lindgren, Style Matters: A Review Essay
on Legal Writing, 92 Yale L.J. 168, 168–69 (1992) (book
review).

15. Michele G. Falkow, Pride and Prejudice: Lessons
Legal Writers Can Learn From Literature, 21 Touro L.
Rev. 349, 350 (2005).

16. Id. at 351.

17. Felix Frankfurter, Advice to a Young Man
Interested in Going into Law, in The Law as Literature
725 (Ephraim London ed. 1960).

18. Robert P. Charrow et al., Clear & Effective Legal
Writing 135 (3d ed. 2001).

19. Toni M. Fine, Legal Writers Writing: Scholarship
and the Demarginalization of Legal Writing Instructors,
5 J. Legal Writing Inst. 225, 236 (1999).

20. M.H. Sam Jacobson, Learning Styles and
Lawyering: Using Learning Theory to Organize
Thinking and Writing, 2 J. Ass’n Legal Writing
Directors 27, 56 (2004).

21. Wayne Schiess, Writing for the Legal Audience 30
(2003) (quoting D. Robert White, The Official Lawyer’s
Handbook 109–10 (1983) (alteration in Scheiss).

GERALD LEBOVITS (GLebovits@aol.com), a judge
of the New York City Civil Court, Housing Part,
in Manhattan and an adjunct at New York Law
School, has written Advanced Judicial Opinion
Writing, from which this column is adapted. He
thanks New York Law School student Sakima
Kelly for assisting in researching this column.
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NEW MEMBERS WELCOMED

FIRST DISTRICT
Valerie Joy Abitbol
William Balden Adams
Jennifer Alyssa Ain
Justin Knight Arest
Bardia Bakhtari
Shima Baradaran-

Robison
Giancarlo Alexander 

Barletta
Craig Alan Batchelor
Michael Joseph Beam
Christian Tullis Becker
Nicholas Jacob Begney
Evan J. Benanti
Yosi Joe Benlevi
Jeffrey Colin Berman
Kenneth Keith Bezozo
Melissa Blades
Julie Pamela Bookbinder
Anastasia V. Boyko
Patricia Brigitte Brennan
Rebecca F. Briber
Sarah Sheldon Brooks
James Jamari Buxton
John Anthony Calabro
Michael Garnet Cameron
Robert C. Cassidy
Jules R. Cattie
Henry Chan
Frank E. Chaney
Chen-chen Cecelia Chang
Vincent Ted Chang
Sandy Ching
Hyun Soon Cho
Quinn Edward Clancy
Catherine Michelle 

Clemmens
David Stephen Cohn
Steven Joseph Colon
Scott Everett Colton
Tracy Lynn Conn
Cody Dickinson Constable
Robert Charles Cook
Richard Michael Corn
Sara Jennie Crasson
Louise Ellen Cummings
Aaron Scot Cutler
J. Michelle Datiles
Sara R. David
Magda Maria DeConinck
Lale Deliveli
Marlon David Dennis
Melissa M. Desvarieux
Andrew H. Dinnerstein
Matthew E. Draper
Mary M. Dunbar
Lorette H. Dundas
Thomas K. Dyas
Steven R. Dyki
Michael Gerard Dzialo
Kavin L. Edwards
Nicholas Herschel 

Eisenman

Antonio Coronel Elefano
Marc Daniel Ellenbogen
Joanna Elm
Andrew Paul Erdmann
Jennifer Dawn Feinstein
Guilherme Rizzieri De 

Godoy Ferreira
Joseph V. Figliolo
Azish Eskandar Filabi
Lauren Rhea Fishman
Katherine Anne Fleet
Martin John Foncello
Seth Adam Frankel
Patricia C. Fratto
Jodi Suzanne Frede
Jason Virgil Fusco
Martha Geron Gadd
Joshua Gary Galante
Jeffrey Samuel 

Gavenman
Rachel Elizabeth 

Geliebter
Joshua S. Geller
Gina Rose Gencarelli
Arlene Gharabeigie
Joseph Francis Gilday
Andrea Jacquelyn Gildea
Adam Michael Giuliano
Michael James Giusto
Ilana E. Goldfarb
Danielle M. Goldstone
Janis M. Golubock
Jose M. Grajales
Timothy Moffat Green
Jamie A. Greenberg
Yitzhak Greenberg
Jennifer Leigh Greene
Eric Charles Griffith
Jennifer Kim Grossman
Brandon C. Gruner
Humberto Guerrero
James Edward Guinee
Michael J. Gulliford
Mark Gurevich
Alison M. Haddock
Sarah Emily Hagans
Jonathan Michael Hanus
Catherine Ann Hardee
Alexandra Lynn Harris
Melissa Ann Heaton
Michael B. Hickey
Andrew S. Holland
Ariel Shimon Holzer
Christopher B. Horn
Peter Panello Hudson
Trestney Hung
Mark Wesley Irving
Timothy William James
Jason Elton Johnson
Alison Melissa Jugo
Isaiah Juste
Benjamin J. Kallos
Joseph Meyer Kaplan
Daniel Max Kasell

Julie Danielle Katz
Tanya R. Kennedy
Jaimie Caren Kent
Michael J. Kessler
Sarah Kim
Wilbur Hyung Soo Kim
Lauren Rachel Klapholz
Benjamin Hansel Kleine
Susanna Konner
Marc J. Korab
Gillian Hines Kost
Rebecca J. Kostyuchenko
Ross Mitchell Kramer
Zachary David Krug
Ilomai Catherine Kurrik
Craig T. Kyzar
Mariel S. La Sasso
Russell J. Lask
Abigail Jude Leibig
Steven E. Lipman
Marlon Emile Lutfiyya
Joel Keenan Lyon
Frances Ma
Edwin Arturo Machuca
James Francis Malloy
Christine Cooney 

Mansour
Edward Marcus Marsh
David Carlos Matesanz
David H. Mayer
Brian Patrick McCloskey
Windy Branch 

McCracken
Shannon Marie McKenna
Marisa Joy Mead
Kevin Todd Medina
Marc Aaron Melzer
Ryan Edward Mensing
Bradley William Micsky
Zorka Milin
Lisa Ann Miller
Donte Omar Mills
Zulma Miranda
Grant Jason Mogan
Haruka Morita
Jennifer Anne Morrison
Melissa Diane Mortazavi
Lauren Ann Moskowitz
Amanda Gray Motsinger
Brian Lee Muldrew
Divya Murthy
Peter Logan Nachimow
Inga Nasi
Victoria Annette Navarro
Friedorique Paulette 

Nonga-Ngue
Paul Okner
Jennifer Leslie Olaya
Lydia Gayle Olson
Stephen Joshua Ayugi 

Onyango
Assaf Oz
Christine Padlan
Andrea Maria Paparella

Jae Hee Park
Jae W. Park
Jisun Park
Sarah Elizabeth Paul
Joseph Charles Perry
Roshni D. Persaud
Danielle Renee Petitti
Rajan K. Pillai
Stuart James Pink
Kelly Joan Pointer
Juan Carlos Polanco
Gabriel Yedidia Posner
Paula Rachel Ramer
Shaun Allen Reader
Kavitha Reddy
Allison Prescott Redstone
Corey Marc Reichardt
Daniel L. Reichman
Courtney Fang Ren
Gajan Retnasaba
Linda Denise Reyes
Joseph Andrew Riley
Mark Daniel Risk
Rachel March Rivkind
Melinda D. Rodon
Peter R. Roest
Sharon Ronit Rosen
John Laurent Rudy
Charlton Alexander Rugg
Jesenia Maria Ruiz Dela 

Torre
Alan Joseph Ryan
Kevin R. Sabatello
Noraan Sadik
Matthew T. Salzmann
Susan Sanders
Stephen J. Sassoon
Eric Matthew Scarazzo
Sarah Elizabeth 

Schandler
Aaron Joseph Schechter
Melanie E. Schechter
Douglas K. Schnell
Paul Elliot Schockett
Ronald Ray Scott
Will Shuman
Meghan E. Silhan
Michele Ann Silva
Basil Constantine Sitaras
Benjamin Michael 

Sloman
Adrian Lewis Smit
Ashley Katherine Smith
Jay Thomas Sonnenberg
Ana Karina Esteves 

Souza
Jared B. Spitalnick
Jennifer Lynn Stamberger
Janet Sylvia Stateman
Ethan Daniel Stein
Nicholas David Stein
Susan Joyce Stone
Elizabeth Shannon Strott
Jennifer C. Suarez

Jennifer Sung
Lauren B. Tabak
Eva Tam
Jeffrey J. Temple
Joseph Leonard Teti
Benjamin Guy Thompson
James M. Torre
Glen Howard Torregiani
Edward Hart Traum
Bradley Daniel Truding
Michael Scott Warren
Dina Nichole Weinberg
Jon Michael Weiner
Cliff J. Weinstein
Michael Adam Weissman
Allister Tib Wesson
Christopher Reuben 

Williams
Paulina Antonia Williams
Heather Dawn Wiltshire 

Clement
Jie Wu
Grant Chieh-hsang Yang
Chi-sam Yoon
Richard L. Young
Rosemary Yu
Wei Yu
Timur H. Yurtseven
Joshua Mathew 

Zachariah

SECOND DISTRICT
Adam Davids
Tracy Renee Field
Adam J. Glazer
Siri Larren Kagan
Robert Thomas Perry
Gabriel A. Ristorucci
Iliana Tamara Santiago
Courtney Beth Stein
Jason M. Weiss

THIRD DISTRICT
Jennifer A. Baltrush
Craig G. Cornwell
Janice A. Dean
Laura C. Deitz
Sheila O’Malley 

Fitzgerald
Jeffery V. Jamison
Shannon Keller 

O’Loughlin
Brigid K. McGinley
Nancy M. Monaco
Shanna K. O’Brien
Ian Santicola
Ryan Santicola
Gregory J. Teresi
Kyle Christian Van De 

Water
Carol Ann Wojtowicz
Elizabeth A. Wolff
Benjamin Nathaniel 

Wright
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In Memoriam
Ronald D. Cipolla

Rockville, MD

Edwin S. Cohen
Washington, DC

Edward S. Dermody
Binghamton, NY

James J. Higgins
Florham Park, NJ

Joseph I. Kaldor
Riverhead, NY

Robert Miller
New York, NY

Norman J. Pecora
Austin, TX

James B. Rather
Port Washington, NY

Bernard B. Schachne
Albany, NY

FOURTH DISTRICT
Gil F. DeLaura
Lauren Mack
Christopher Michael 

Martel

FIFTH DISTRICT
Adam Jeremy Smiley

SIXTH DISTRICT
Lucia F. Deng
Thomas J. McSweeney
Denise Michele 

O’Connell

SEVENTH DISTRICT
Jack Edward Fisher
Marybeth Ellen Frantz
Brenda Goldstein Berry

EIGHTH DISTRICT
Michael T. Cianfrini

NINTH DISTRICT
Karin Taros Antin
Georgianne M. Berte
Beth S. Cooper
Matthew Eugene Dyson
Allen Elliott Linken
Justin Robert Long
Ronald J. McGaw
Brian L. Miller
Robert B. Miller
Arthur W. Schneider
Joyce Ann Tichy
Kenneth Paul Zebrowski

TENTH DISTRICT
Robert J. Burzichelli
Anthony Vincent Falcone
James Gorman
Cindy Ann Kouril
Richard C. Nigro
Karuna Nundy
Carolyn Cairns Olson
Albert W. Petraglia
Alexandre Pozdnyakov
Salvatore Puccio
Kevin F. Sweeney
Jane Cantor Tucker

ELEVENTH DISTRICT
Benis R. Guzman
Michelle McSweeney
Sinead Mary O’Dwyer
Ronen Shiponi

TWELFTH DISTRICT
Crystal Michelle Barrow
Alan Robert Carena
Clorisa L. Cook
David J. Francis
Amy Garzon
Bharati Narumanchi

Josephine Lee Robinson
Nicholas S. Tuffarelli
Jonathan Jun Young Um

OUT OF STATE
Kate Olivia Marie 

Atkinson
Marvin A. Bass
Leni Dylan Battaglia
Richard Bernstein
Andrew Stanley 

Bondarowicz
Andrew Pearson Boyer
Ann Margaret Brizzell
Heidi Marthanna Brown
Joy Renee Butler
Clemens G. Canzler
Teresa Casafranca
Yu-an Chang
Francois Chaptal
Cheng-tao Chou
Refael Dallal
Corey Debnam
Sarah K. Delahant
Daniel Patrick Doyle
Paul Moore Dubbeling
Tessa Ann Eckholm
Patrick Brendan Robert 

Egan
Joshua Brendan Elash
Miguel F. Elliott
Andrej Fatur
David Fohrer
Leah Gardner
Clyde B. Garrett
Amy Gee
John Joseph Genova
Jeffrey L. Gilman
Richard D. Gould
Andrew Haave
Chanda P. Hall
Annie Louise Hermele
Marco Alejandro Herrera
Suzanne Juliet Herrmann
Mary Adele Walsh 

Hornish
Chun Fai How
Shuntaro Inoue
Stanly Ray Jensen
Margarett A. Johnson
Gabriel David Kader
Wataru Kamoto
Kevin Robert Kelly
Eun Jung Kim
Chad Lee Klasne
Stephen Alexander Kostas
Mariya Kostytska
Jennifer Rose Kron
Christoph Carl Gotthart 

Kumpan
Erik M. LaFortune
Pascale Lagesse
Olivier Christophe 

Jacques Larzul

Majella Courtney 
Nippert Pope

Troy Shannon Prince
Helen Ramirez
Isabelle Rayle-Doiron
Nicolas Marian Reischer
David Charles Rice
April Karena Rinne
Holly Kristin Robinson
Jessica Morgan Ronco
Stephen Phillip 

Rosenberg
Ruairidh Michael Ross
Lydvine Rossi
Mark F. Rothert
Donald Evan Rothman
Michael Drummond 

Royal
Alix R. Rubin
Meredith Sabosik
Barbara Ann-marie 

Salmon
Detter Samida
Brian Joseph Sano
Michael Anthony 

Saponara
Jessica N. Sauer
Aaron Mitchell Sayne
Fabrice Loic Schmitt
Jennifer Schoenberg
Gil Seinfeld
Luca Sfrecola
Ghassan Y. Shuhaibar
Michael Aaron Shulman
Richa Shyam
Danica Simkova
Andrew James Sinclair
Daniel Ethan Sobelsohn
Christine Marie Soczawa
Gyu-churl Song
Rytas Paul Stankunas
Krenie K. H. F. Stowe
Benjamin Michael 

Superfine
Peng Tan

Su-yin Tan
Victor Tchor
Lise Schiwe Test
Eva Claire Thompson
Loly Garcia Tor
Katherine M. Traylor
Ebru Emine Unal
James Van Splinter
Stacey Robin Vanhooven
Robert Anthony 

Verdibello
Darren J. Vieira
Susan Von Struensee
David Joshua Voorhees
Jaconda Wagner
Nancy Anne Walker
Ryan Melissa Judd Wall
Jennifer Chang Wan
Eric Min-chiuan Wang
Alyssa Wasserstrum
Jeffrey W. Weaver
Bryan Robert Weber
James Joseph Webster
John Reynolds Weikart
Lawrence D. Weinberg
Jared Rankin Wessel
Sabine Weyergraf
Gary Norman Wilcox
Matthew Allan Winters
George Brian Wolfe
Christian Albert Wolff
Patricia Sales Teixeira 

Wyrwoll
Hirofumi Yamamoto
Eunyong Yang
Bushra Yasmeen
Bae Kyung Yoon
Gregg John Young
Michael Zarren
Hui Zhang
Xian Ling Zhang

Tobias Peter Maass
Clarissa Giannetti 

Machado
Steven Robert Maher
Eoin Michael Mahood-

Gallagher
Jeny M. Marcinko
Hadley Lundback 

Matarazzo
Jennifer Suzanne 

Mauskapf
Michelle McBrian
John Joseph McCann
Stephen Goldberg 

McDonald
James Alexander McFoul
Christopher Coli 

McMahon
Joshua Flynn McMahon
Louise Emma McNamee
Anthony Robert Merulla
Amanda Cristina Mesa
Angelynn E. Meya
Albert J. Michell
Colin Miller
Kaiho Mizuno
Donald Warren Moore
Junko Morita
Timothy James 

Moynihan
Ann Bernadette Mulcahy
Alexander Nemiroff
Tara Elizabeth Nicola
Saana Susanna 

Nurminen
David Galen Nusbaum
Hikaru Oguchi
Changsu Oh
Carolyn M. Ohlsen
Blaise Omondi 

Odhiambo
Lilia M. Ostapenko
Miriam Perez-Schafer
Emma Perkins
Noah Phillips
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To the Journal:
In their well-written January 2006 arti-
cle, “The EPA’s New Clean Air Rules,”
Mark D. Sullivan and Christine A.
Fazio are overly optimistic in their
assessment of the effects for New York
State of the new Clean Air Interstate
Rule (CAIR) and not pessimistic
enough about these effects pursuant to
the Clean Air Mercury Rule (CAMR).

First there is the question of accept-
ance. EPA rules are notoriously vulner-
able to constitutional challenges and
the CAIR with its application to only
selected states will be no exception (the
authors themselves allude to another
foreseeable conflict between the CAIR
and the NYSDEC allowance pro-
grams). New Jersey, Massachusetts,
Maryland, and Kansas have already
managed to remove themselves from
the original group of states to which
the CAIR was to apply and there are
similar rumblings (with at least one
lawsuit) in Texas.

The insufficiency of these rules
though is also substantive. Cap and
trade hotspots can be much larger than
just the areas “near facilities”: if the dirt-
iest plants in Indiana, Pennsylvania,
and Ohio opt to trade rather than cap,

significant amounts of electric plant
emissions will still be drifting east-
ward. This is precisely what has hap-
pened under the “highly successful
Acid Rain program.” By the same
logic, if coal-fired plants simply moved
further west, to states beyond the reach
of CAIR, the contamination would still
waft downwind.

With regard to the CAMR the sub-
stantive issue is one of mercury trans-
port. Most of the atmospheric mercury
deposited in New York comes from for-
eign sources. Even if the CAMR reduc-
tions are fully achieved, it is likely that
the now familiar fish advisories would
remain for our region (unless of course
the rest of the world adopts equivalent
mercury emission reduction policies). In
view of our current confrontational and
isolationist stance with regard to interna-
tional environmental agreements (i.e.,
Law of the Seas Convention, Convention
on Biological Diversity, and the Climate
Change Convention), the multi-national
cooperation we need on mercury may
take some principled negotiation.

The authors do not mention that
along with the new Rules, the EPA is
seeking to loosen the implementation
of certain Federal Clean Air Act provi-

sions (namely the New Source Review’s
Routine Maintenance Exception) which,
if fully enforced, would mitigate
hotspots and produce greater emissions
reductions, all at a comparable cost 
to consumers (compared to cap and 
trade) (see U.S. Energy Administration,
“Analysis of Strategies for Reducing
Multiple Emissions from Power 
Plants: Sulfur Dioxide, Nitrogen
Oxides, and Carbon Dioxide,” p. 62,
Table 21 <http://www.eia.doe.gov/
oiaf/servicerpt/powerplants/pdf/sroi
af(2000)05.pdf>, last accessed: January
9, 2006). 

Both the CAIR and CAMR are a
good start but they need to be supple-
mented by a minimum “floor” on 
control technologies (as provided by
New Source Review), and a renewal 
of U.S. participation in international 
environmental treaties.

Adam Cherson, Esq.
New York, NY

NEW REGULAR MEMBERS

1/1/06 - 2/3/06 _______________ 520

NEW LAW STUDENT MEMBERS

1/1/06 - 2/3/06 _______________ 144

TOTAL REGULAR MEMBERS

AS OF 2/3/06_______________ 69,532

TOTAL LAW STUDENT MEMBERS

AS OF 2/3/06________________ 3,545

TOTAL MEMBERSHIP AS OF

2/3/06 ____________________ 73,077

MEMBERSHIP TOTALS

EDITOR’S MAILBOX

Foundation Memorials

A fitting and lasting tribute to a deceased lawyer can be made through a
memorial contribution to The New York Bar Foundation. This highly

appropriate and meaningful gesture on the part of friends and associates will
be felt and appreciated by the family of the deceased.

Contributions may be made to The New York Bar Foundation, One Elk
Street, Albany, New York 12207, stating in whose memory it is made. An offi-
cer of the Foundation will notify the family that a contribution has been made
and by whom, although the amount of the contribution will not be specified.

All lawyers in whose name contributions are made
will be listed in a Foundation Memorial Book main-
tained at the New York State Bar Center in Albany. In
addition, the names of deceased members in whose
memory bequests or contributions in the sum of
$1,000 or more are made will be permanently
inscribed on a bronze plaque mounted in the Memorial
Hall facing the handsome courtyard at the Bar Center.
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HEADQUARTERS STAFF EMAIL ADDRESSES THE NEW YORK 
BAR FOUNDATION

JOURNAL BOARD
MEMBERS EMERITI

EXECUTIVE

Patricia K. Bucklin
Executive Director
pbucklin@nysba.org

John A. Williamson, Jr.
Associate Executive Director
jwilliamson@nysba.org

ADMINISTRATIVE SERVICES, MEETINGS
AND MEDIA RELATIONS

ADMINISTRATIVE SERVICES

The New York Bar Foundation
Rosanne M. Van Heertum

Director of Development
rvanh@nysba.org

Law, Youth and Citizenship Program
Eileen Gerrish, Director

egerrish@nysba.org
Rebecca Varno, Program Manager

roldenburgh@nysba.org

MEDIA SERVICES AND PUBLIC AFFAIRS
Frank J. Ciervo, Associate Director

fciervo@nysba.org

Patricia Sears Doherty, Sr. Writer
psearsdoherty@nysba.org

Monica Finch, Editor, State Bar News
mfinch@nysba.org

BAR SERVICES
Bradley G. Carr, Director

bcarr@nysba.org

MEETINGS
Kathleen M. Heider, Director

kheider@nysba.org

CONTINUING LEGAL EDUCATION
Terry J. Brooks, Senior Director

tbrooks@nysba.org
Debra York, Registrar

dyork@nysba.org

CLE PROGRAMS
Jean E. Nelson II, Associate Director
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lfattorusso@nysba.org
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Cheryl L. Wallingford, Program Manager
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mwilson@nysba.org

FINANCE AND HUMAN RESOURCES
Paula M. Doyle, Senior Director

pdoyle@nysba.org
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Kristin M. O’Brien, Director

kobrien@nysba.org
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cgaynor@nysba.org

2005-2006 OFFICERS
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DIRECTORS
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Emily F. Franchina, Garden City
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John H. Gross, Hauppauge

Paul Michael Hassett, Buffalo
Frank M. Headley, Jr., Scarsdale

Barry Kamins, Brooklyn
John J. Kenney, New York
Henry L. King, New York

Steven C. Krane, New York
Glenn Lau-Kee, White Plains
Bernice K. Leber, New York
A. Thomas Levin, Mineola

Kay Crawford Murray, New York
Carla M. Palumbo, Rochester
Richard Raysman, New York
Thomas O. Rice, Garden City

Sanford J. Schlesinger, New York
Lorraine Power Tharp, Albany

Justin L. Vigdor, Rochester
Lucia B. Whisenand, Syracuse

EX OFFICIO
Chair of The Fellows

M. Catherine Richardson, Syracuse

Vice Chair of The Fellows
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LEGAL AND GOVERNMENTAL AFFAIRS
Kathleen R. Mulligan-Baxter, Senior Director

kbaxter@nysba.org

COUNSEL’S OFFICE
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Glenn Lefebvre, Director

glefebvre@nysba.org
Ronald F. Kennedy, Associate Director

rkennedy@nysba.org

LAWYER ASSISTANCE PROGRAM
Patricia F. Spataro, Director

pspataro@nysba.org

LAWYER REFERRAL AND
INFORMATION SERVICE
Audrey Osterlitz, Coordinator

aosterlitz@nysba.org

PRO BONO AFFAIRS
Cynthia Feathers, Director

cfeathers@nysba.org

MARKETING AND
INFORMATION SERVICES
Richard J. Martin, Senior Director

rmartin@nysba.org

DESKTOP PUBLISHING

MARKETING

MIS
John M. Nicoletta, Director

jnicoletta@nysba.org
Jeffrey Ordon, Network Support Specialist

jordon@nysba.org
Sonja Tompkins, Records Supervisor

stompkins@nysba.org
Gregory A. Vincent, Database Administrator

gvincent@nysba.org
Paul Wos, Data Systems and 

Telecommunications Manager,
pwos@nysba.org

WEB SITE
Barbara Beauchamp, Editor

bbeauchamp@nysba.org

MEMBERSHIP SERVICES
Patricia K. Wood, Senior Director

pwood@nysba.org
Megan O’Toole, Membership Services Manager

motoole@nysba.org

CHIEF SECTION LIAISON
Lisa J. Bataille

lbataille@nysba.org

LAW PRACTICE MANAGEMENT

Pamela McDevitt, Director
pmcdevitt@nysba.org

PRINT AND FACILITIES OPERATIONS
Roger E. Buchanan, Senior Director

rbuchanan@nysba.org
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GRAPHICS

PRINT SHOP
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As a tribute to their outstanding service to 
our Journal, we list here the names of each 
living editor emeritus of our Journal’s Board.

HOWARD ANGIONE

Immediate Past Editor-in-Chief
RICHARD J. BARTLETT

COLEMAN BURKE

JOHN C. CLARK, III
ANGELO T. COMETA

ROGER C. CRAMTON

MARYANN SACCOMANDO FREEDMAN

EMLYN I. GRIFFITH

H. GLEN HALL

PAUL S. HOFFMAN

CHARLES F. KRAUSE

PHILIP H. MAGNER, JR.
WALLACE J. MCDONALD

J. EDWARD MEYER, III
KENNETH P. NOLAN

ALBERT M. ROSENBLATT

SANFORD J. SCHLESINGER

ROBERT J. SMITH

LAWRENCE E. WALSH
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2005-2006 OFFICERS MEMBERS OF THE HOUSE OF DELEGATES

A. VINCENT BUZARD
President

Rochester

MARK H. ALCOTT
President-Elect

New York

JAMES B. AYERS
Treasurer
Albany

KATHRYN GRANT MADIGAN
Secretary

Binghamton

KENNETH G. STANDARD
Immediate Past President

New York

VICE-PRESIDENTS 

FIRST DISTRICT

Stephen D. Hoffman, New York
Bernice K. Leber, New York

SECOND DISTRICT

Barry Kamins, Brooklyn 

THIRD DISTRICT

Rachel Kretser, Albany

FOURTH DISTRICT

Cristine Cioffi, Niskayuna

FIFTH DISTRICT

Michael E. Getnick, Utica

SIXTH DISTRICT

James C. Gacioch, Binghamton

SEVENTH DISTRICT

C. Bruce Lawrence, Rochester

EIGHTH DISTRICT

Sharon Stern Gerstman, Buffalo 

NINTH DISTRICT

Henry S. Berman, White Plains

TENTH DISTRICT

Hon. Joel K. Asarch, Hempstead 

ELEVENTH DISTRICT

Seymour W. James, Jr., Kew Gardens 

TWELFTH DISTRICT

Lawrence R. Bailey, New York

MEMBERS-AT-LARGE OF THE
EXECUTIVE COMMITTEE

Donald C. Doerr
Vincent E. Doyle, III

David L. Edmunds, Jr.
John H. Gross

Claire P. Gutekunst
Glenn Lau-Kee

Jay G. Safer
David M. Schraver

First District
† Alcott, Mark H.

Barson, Alan D.
Bienstock, Peter
Boyers, Hon. Seymour
Brett, Barry J.
Brown, Geraldine Reed

† Campos Galvan, Manuel
Chambers, Hon. Cheryl E.
Cheng, Pui Chi
Christian, Catherine A.

* Cometa, Angelo T.
Davis, Tracee E.
Dimon, Samuel J.
Dominguez, Ivan J.
Eppler, Klaus
Ferrara, Lucas A.
Fish, Daniel G.
Flood, Marilyn J.

* Forger, Alexander D.
Frank, Paul M.

* Gillespie, S. Hazard
Grays, Taa R.
Green, Prof. Bruce A.
Gregory, Prof. John D.
Gross, Marjorie E.
Gutekunst, Claire P.
Harris, Joel B.
Harris, John B.
Hendricks, Susan L.
Hoffman, Stephen D.
Hollyer, A. Rene
Horan, John R.
Jackson, Damian S.
Jacobs, Robert A.
Jacobs, Sue C.
Kiernan, Peter J.

* King, Henry L.
Kougasian, Peter M.

†* Krane, Steven C.
Kuntz, William F., II
Lansner, David J.
Leber, Bernice K.
Lee, Charlotte Cho-lan
Lesk, Ann B.
Levinsohn, Robert J.
Lieberman, Ellen
Lieberstein, Marc Ari
Lindenauer, Susan B.

* MacCrate, Robert
McShea, Sarah Diane
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THE LEGAL WRITER

The Legal Writer continues from
last month, discussing legal-
writing myths.

Myth #11. Finish early.
Reality: Start early — and edit late.
Your labor will be more efficient if you
start before facts and argument get
cold in your mind. Starting early lets
you start over if you learn new facts,
develop a new argument, or realize
you went down the wrong path. Then
take the time and make the effort to
edit until your work is due. You’ll have
fewer regrets afterward.

Myth #12. Obsessive-compulsives
make the best legal writers.
Reality: Obsessing over what you write
is time-consuming and stressful. It dis-
tracts from the main goal of legal writing:
to communicate in a clear, concise, and
organized manner. If you’re obsessing
over just one element of your writing,
you won’t accomplish your goal.

Not obsessing over what you write
means never sweating the small stuff.
It’ll paralyze you. Become obsessive, if
at all, only at the very end, when atten-
tion to detail is important. Then submit
your work and be done with it. As
Howard F. Angione, the Journal’s ex-
Editor-in-Chief, once told me, “Writing
is like children. At some point you
must let go and hope for the best.”

Myth #13. Good legal writers
rarely need time to edit between
drafts.
Reality: According to William Zinsser,
“A clear sentence is no accident. Very
few sentences come out right the first
time, or even the third time.”1 Put your

project aside a few times while you
write and edit. You’ll catch mistakes
you didn’t see earlier and make
improvements you might not have
thought of earlier. Read aloud: “By
relying on your ear — not just on your
mind’s ear — for guidance, you will
also find more ways to improve 
your phrasing.”2 Self-editing requires 
objectivity. If you have an editor, 
take advantage. Welcome suggestions
gratefully, and think about them, even
if you ultimately reject them. Editors,
unlike writers, always consider the
only one who counts: the reader.

Myth #14. No one cares how you
cite — so long as your citations
can be found.
Reality: Legal readers can tell from the
quality of your citation whether your
writing and analysis will be good. If
you’re sloppy about citations, you
might be sloppy about other, more
important things. Readers know that
writers who care about citations care
even more about getting the law right.

Some judges and law clerks insist
they care not at all how lawyers cite, so
long as lawyers give the correct vol-
ume and section numbers so that cita-
tions can be found. Judges and law
clerks who insist they couldn’t care
less about lawyers’ citing say so for
one or more false reasons: as code to
suggest they’re so fair and smart they
can see through the chaff to let only the
merits affect their decision-making;
because they themselves don’t know
the difference between good citing and
bad; or to communicate their low
expectations of the lawyers who
appear before them.

BY GERALD LEBOVITS

Many judges and law clerks tolerate
improper citation. But you should make
the effort to cite properly, for yourself
and your client. Improper citations
detract from your credibility. And citing
improperly won’t give you the chance
to persuade now and to use your cita-
tions as future references. Citing prop-
erly “dictates that you include the infor-
mation your readers need to evaluate
your legal argument.”3 Use citations to

strengthen, not lengthen, your writing,
and use pinpoint citations to refer your
readers to the exact page at which your
point is made. 

Myth #15. Only perfectionists care
about occasional typographical
errors.
Reality: Because lawyers want to catch
their readers’ attention, “something as
trivial as a typographical error can
detract from the message.”4 Spell-
check every time you exit your file.
Proofread carefully on a hard copy as
well. Proofreading reflects pride of
authorship. Readers find proofreading
mistakes easily — more easily than
writers do. These are the same readers
who pay little attention to what you
write until you make a mistake.
Proofreading mistakes adversely affect
legal writing to a degree out of propor-
tion to their significance. The impor-

CONTINUED ON PAGE 56

Legal-Writing Myths — Part II

Organizing before
writing lets you focus

on what to say and
how to say it.
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