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In my October 2005 President’s
Message, entitled “Whatever Hap-
pened to a Limited Federal Govern-

ment?,” I discussed the alarming trend
of Congress legislating in areas previ-
ously reserved to the states and point-
ed out the hypocrisy of congressional
leaders speaking in favor of states’
rights, yet legislating in total contra-
vention of those rights. Unfortunately,
now that trend has taken an even more
alarming form. 

The House of Representatives has
passed the so-called Lawsuit Abuse
Reduction Act. The legislation would
amend Rule 11 of the Federal Rules of
Civil Procedure to require federal
courts to impose sanctions on lawyers
for filing frivolous lawsuits and would
remove current “safe harbor” provi-
sions, taking the system back to the
discredited days when there was no
such provision. Even worse, the legis-
lation would also make the amended
rule applicable to state civil actions
where the state court determines, upon
motion, that an action affects interstate
commerce, which can be almost any
case. Thus, the proposal is to take a
badly amended Rule 11 and impose it
upon the states. 

The Lawsuit Abuse Reduction Act is
alarming for a number of reasons.
Obviously, imposing mandatory Rule

11 sanctions on individual state courts
violates principles of federalism. This
“states’ rights” Congress is saying that
it can usurp the role of state legisla-
tures and courts regarding sanctions
and impose a “one size fits all” law.
The passage of the legislation would
set an extraordinarily dangerous prece-
dent for congressional meddling with
state courts and would also disrupt
state court proceedings. 

At the federal level, there has been
no demonstrated need to amend Rule
11 and return to the draconian days
before there was a safe harbor. As is too
often the case with Congress, there has
been no study, no careful considera-
tion, no opportunity for the states to be
heard. The amendments to Rule 11 are
also being proposed without following
the time-tested procedures of the Rules
Enabling Act (enacted in 1932), which
provides that the judiciary has a cen-
tral role in initiating judicial rulemak-
ing and that there should be an oppor-
tunity for public comment, including
from the bench, the bar, legal scholars,
and the public, as well as Congress. 

The amended Rule 11 would create
a whole new cottage industry of ancil-
lary litigation as to what conduct fits
within the federal rule and what
actions are sanctionable. Furthermore,
the amendment is not addressed sim-

ply to particular types of actions,
such as personal injury cases, but to
all litigation. Historically, commercial
litigation has been a source of novel
legal theories that break new ground,
so businesses could be adversely
affected in the protection of their
rights, as much as or more than per-
sonal injury plaintiffs. The legislation
would prevent the kind of creative,
cutting-edge, groundbreaking role
lawyers and the legal system have
played over the years. Some have
said – correctly – that there is a great
likelihood that the plaintiffs would
not have prevailed in Brown v. Board
of Education if revised Rule 11 had
been in effect. 

At my request, the Federal and
Commercial Litigation Section pre-
pared a report analyzing the Lawsuit
Abuse Reduction Act. The report was
considered by the House of Delegates
at the November meeting, and the
House unanimously opposed the pro-
posed amendment of Rule 11. We are
doing what we can to prevent this
incredible intrusion into the rights of
states. 

Congress is moving on another
front to pass legislation – without ade-

PRESIDENT’S MESSAGE
A. VINCENT BUZARD

More “New Federalism”
From Congress

A. VINCENT BUZARD can be reached at
president@nysbar.com.
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quate study – that also would interfere
with the balance between the federal
and state system. Both houses of
Congress are considering the so-called
Streamlined Procedures Act of 2005.
The legislation should be named “The
Habeas Corpus Stripping Act,”
because it would strip the federal judi-
ciary of jurisdiction to consider many
claims of serious constitutional error
arising from state court convictions. 

In 1996, Congress adopted the fed-
eral Anti-Terrorism and Effective
Death Penalty Act (AEDPA), overhaul-
ing the nation’s habeas laws and gen-
erally narrowing when habeas corpus
was available. There are no studies
demonstrating that any additional
restrictions are necessary, and the only
available data show that there are no
unreasonable delays under the current
law. 

The Streamlined Procedures Act
would deprive federal courts of juris-
diction over habeas cases in myriad
ways. It would prevent federal courts
from reviewing virtually all claims that
a state court refused to entertain
because of procedural error and would
require federal courts to dismiss with
prejudice virtually all claims that have
not been exhausted in state post-con-
viction proceedings. In addition, the
proposed legislation would allow a
petitioner to amend his petition only

once; prohibit any amendment after
the state’s answer or the running of the
statute of limitations, whichever is
sooner; and eliminate the relation-back
doctrine. It would also prohibit any
equitable tolling of the one-year limita-
tions period.

The proposed law would eliminate
federal court jurisdiction over virtually
every sentencing claim in capital cases.
Federal courts would also be effective-
ly deprived of jurisdiction to consider
claims in state death penalty cases if
the U.S. Attorney General certified that
the relevant state provided competent
counsel to indigent capital defendants
in state post-conviction proceedings.
Having the nation’s chief prosecutor
make such a determination obviously
raises separation of powers concerns.
There are a number of other egregious
provisions, but you get the idea. These
consequences would be particularly
onerous for indigent defendants in
New York State, which does not pro-
vide a right to counsel for collateral
attacks upon a conviction. All of this
comes at a time when exonerations 
of wrongly convicted persons make
headlines every day. Justice would not
have been attainable for many of them
under the Streamlined Procedures Act.

Opposition to the legislation has
been strong and diverse. Among the
long list of those who have taken a

PRESIDENT’S MESSAGE

stand against it are the National
Conference of Chief Justices, the
Conference of State Court Administra-
tors, the Judicial Conference of the
United States, and the American Bar
Association. The issue has also been
aggressively and effectively pursued
by Norman Reimer, President of the
New York County Lawyers’ Associa-
tion, who encouraged our own
Criminal Justice Section to look at the
issue. The result was a joint report,
opposing the legislation, presented to
the House of Delegates at our
November meeting. The resolution in
opposition passed unanimously. We
are now urging Senators Schumer and
Clinton to oppose the legislation,
because the best chance of defeat is in
the Senate. 

All of this demonstrates the need
for the Association to seek to influence
federal legislation trampling on states’
rights or adversely impacting the
administration of justice. In that con-
nection, we are developing a key con-
tacts program to communicate with
members of Congress. For my part, I
am working to establish personal con-
tacts with key members of our state
delegation in Congress through our
Governmental Relations office. If you
have a relationship with any Senator or
Representative and wish to help, please
contact me at President@Nysbar.com.
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The EPA’s New 
Clean Air Rules

Mixed Results for Air Quality

There is good news and bad news on the clean air front for New Yorkers. The good news is that the U.S.
Environmental Protection Agency’s new Clean Air Interstate Rule (CAIR), issued on March 10, 2005, will result
in substantial reductions in fine particulate matter (often referred to as “PM2.5”), which has been shown to cause

asthma and shorten lives, as well as other pollutant precursors that form smog and acid rain.1 CAIR should result in
major health benefits for New Yorkers – cleaner lakes and rivers and clearer air – and its costs will largely be borne by
out-of-state power generators that contribute significantly to the air quality problems that plague the East Coast. CAIR
will help many East Coast areas reach attainment for PM2.5 and ozone levels, which might not otherwise be possible
by local action alone. CAIR has been praised by environmentalists and some industry groups as well; it has unquestion-
able and significant benefits for New Yorkers. 

By Mark D. Sullivan and
Christine A. Fazio
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The bad news is that five days later the EPA relieved
coal- and oil-fired generators from a requirement to
install maximum achievable control technology (MACT)
to reduce emissions of mercury, a dangerous neurotoxin
now found in many eastern water bodies that are conse-
quently subject to fish consumption advisories. In place
of that rule, the EPA promulgated the Clean Air Mercury
Rule, which will defer mercury emissions reductions for
a decade or more.2 The Mercury Rule has been severely
criticized by public health advocates and environmental
organizations alike. A coalition of states’ attorneys gener-
al and a group of environmental organizations have sep-
arately challenged the rule in federal court.

This article will address the new emissions cap-and-
trade program under CAIR, its benefits to regional air
quality and its relationship to existing New York nitrogen
oxide and sulfur dioxide cap-and-trade programs. This
article then discusses EPA’s Clean Air Mercury Rule and
its shortcomings.

CAIR: NOX and SO2 Cap and Trade
CAIR recognizes that if New York and other eastern
states are ever to solve their ozone and fine particulate
matter problems, they cannot do so by acting alone.
Because these are regional pollutants, midwestern and
southern states must do more to reduce emissions, partic-
ularly from power plants. 

CAIR will result in substantial reductions in the emis-
sions of sulfur dioxide (SO2) and nitrogen oxides (NOX) in
the eastern half of the United States.3 SO2 and NOX con-
tribute to the formation of PM2.5 and NOX contributes to
ground-level ozone. Both PM2.5 and ozone are responsi-
ble for thousands of premature deaths and illnesses each
year; they also reduce visibility. SO2 is one component of
acid rain, which has plagued northeastern states, in par-
ticular the lakes in New York’s Adirondacks, for many
years. 

CAIR covers 28 states and the District of Columbia,
areas that the EPA determined “significantly contribute”
to downwind non-attainment of EPA standards.4
According to EPA estimates, CAIR will result in substan-

tial reductions in air pollutants, as follows: (1) CAIR will
reduce SO2 emissions by 4.3 million tons by 2010 across
the states covered by the rule, resulting in emissions 45%
lower than 2003 levels, and by 5.4 million tons by 2015,
resulting in emissions 57% lower than 2003 levels;
(2) CAIR will reduce NOX emissions by 1.7 million tons in
the states covered by the rule by 2009, resulting in emis-
sions 53% lower than 2003 levels; and by 2 million tons by
2015, resulting in emissions 61% lower than 2003 levels.5

CAIR’s cap-and-trade program will be similar to the
highly successful Acid Rain program, Title IV of the Clean
Air Act (the “Act”). Under CAIR, EPA will allocate NOX

and SO2 allowances to each state. Each affected state may
either participate in the cap-and-trade program or imple-
ment a program of its own choosing to meet its emissions
budget. For states that participate in the cap-and-trade
program, as EPA anticipates, each state will distribute its
allowances to the affected sources, typically power plants
within the state. The power plants can then either install
necessary emissions controls devices or buy allowances
from other sources. The cap will be “tiered,” with the first
cuts required in 2009/2010 and then deeper cuts in 2015.
As the program tightens, more sources will need to install
controls. Sources will also need to comply with stringent
emissions monitoring and reporting requirements, and
will face automatic penalties for failure to meet their indi-
vidual caps.6

Based on EPA’s assessment of the emissions that con-
tribute to interstate transport of air pollution and avail-
able control measures, CAIR will impose emission reduc-
tion requirements, for each state, that are “highly cost
effective.” That is, if states choose to regulate their power
sector under the rule, and use the cap-and-trade
approach, CAIR should be relatively painless. EPA
believes that CAIR may result in $85 billion to $100 billion
in annual health savings by 2015, annually preventing
17,000 premature deaths, millions of lost work and school
days and tens of thousands of non-fatal heart attacks and
hospital admissions.7 The value of these benefits, EPA

CONTINUED ON PAGE 14
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estimates, will exceed the cost of compliance and retrofit
technology by 25 times.8

New York State is a designated non-attainment area
for ozone, and the New York City metropolitan area,
including Long Island, has recently been designated as
non-attainment for fine particulate matter. Acid rain also
continues to be a problem, particularly in the Adirondack
region of the state. While New York has many rules in
effect to address ozone, particulate matter and acid rain
issues, New York needs help from its western neighbors.
CAIR was developed in recognition of the need to
address regional air quality problems on an interstate,
multi-pollutant basis, and will significantly improve New
York’s chances of reaching attainment. Critics contend
that deeper cuts can and should be made, and indeed
deeper cuts surely will be required to bring many areas
into attainment. However, CAIR is indeed a significant
step forward for cleaner air in New York.9

Relationship With Other New York Programs
According to the New York State Department of Environ-
mental Conservation (NYSDEC), 

[a]pproximately 26 percent of Adirondack lakes sur-
veyed have completely lost their ability to neutralize
acid and more than 70 percent of the sensitive lakes are
at risk of episodic acidification. Based on the best avail-
able computer model projections, and assuming full
implementation of the federal acid rain program, the
number of acidic waters in the Adirondacks is still pre-
dicted to increase rather than decrease.10

While CAIR does not commence until 2009, utilities
located in New York State must now comply with two
recently promulgated state cap-and-trade rules intended,

in part, to address this problem: 6 N.Y.C.R.R. Part 237,
Acid Deposition Reduction (ADR) NOX Budget Trading
Program, and 6 N.Y.C.R.R. Part 238, ADR SO2 Budget
Trading Program. The two regulations are intended to
reduce acid deposition in New York State by limiting
emissions of NOX during the non-ozone season and SO2
year-round from fossil-fuel-fired electric generating
units.11

These two regulations would require utilities to
reduce SO2 emissions from New York sources to 50% of
the levels provided under the federal Acid Rain program
and would extend the existing NOX Budget Program

under 6 N.Y.C.R.R. Part 204 through the entire year.12

New York’s cap-and-trade program is comparable to
CAIR in that the state will allocate NOX and SO2
allowances to power plants, and the power plants can
comply either by installing emissions controls or by pur-
chasing allowances from another in-state power plant
that has over-controlled. The same strict monitoring and
reporting requirements that will apply to CAIR sources
apply under these two New York regulations as well.
While the effective date of these two regulations was
delayed because of ongoing litigation, the Appellate
Division has recently held that the regulations are now
properly adopted and thus are in effect.13

Under Parts 237 and 238, NYSDEC can award supple-
mental allowances for NOX and SO2 reductions (one ton
of allowance for every three tons of reduction) achieved
at an upwind source, which can be an out-of-state source
if that particular state has an approved NOX Budget State
Implementation Plan program. NYSDEC will limit such
awards by a percentage of the total number of allowances
for a given year; facilities that achieve upwind reductions
should file applications with NYSDEC promptly, as
NYSDEC will award such allowances in the order in
which a complete and approvable application is
received.14

The market could be very tight for utilities that
depend on the purchase of allowances to comply with the
regulations, because Parts 237 and 238 apply only to New
York State sources. (Under CAIR, the expectation is that
most of the 28 states will choose to join and implement
the cap-and-trade program and not enact their own com-
mand and control equivalent rule. Thus, more allowances
should be available for purchase under CAIR.) It is ques-
tionable whether a market-based program that covers
New York only will actually have a market for the pur-
chase and sale of allowances, given the small number of
power plants located within the state. 

Nonetheless, New York is to be commended for recog-
nizing the continuing problem caused by acid rain pre-
cursors and taking the lead in addressing the problem.
The two regulations are also expected to have ancillary
benefits by significantly reducing PM2.5 and mercury
emissions.15

NYSDEC had budgeted 39,908 tons of NOX for the
2004 control period and 197,046 tons of SO2 for the 2005
through 2007 control periods.16 Under CAIR, New York
will be budgeted 45,617 tons of NOX in 2009 and 38,014
tons in 2015.17 During the ozone season, however, the
NOX allowances under CAIR are further reduced to
20,632 tons in 2009 and 17,193 tons in 2015. Under CAIR,
New York will be allocated 135,139 tons of SO2 in 2010
and 94,597 tons in 2015.18 Thus, New York utilities will
need to make significant cuts once the CAIR rule takes
effect, even after implementation of New York’s ADR
programs. 

CONTINUED FROM PAGE 12
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Most utilities will ask, what happens if they have
excess NOX emissions under CAIR but no excess emis-
sions under Part 237? Can they sell the excess NOX

allowances under CAIR to out-of-state sources? Because
NYSDEC must allocate allowances under both programs
each year, the answer will likely be no, as it is expected
that NYSDEC will allocate only allowances that comply
with both programs. Nonetheless, by complying early
with the New York standards, most utilities will be ready
when CAIR takes effect. 

The Clean Air Mercury Rule
On March 15, 2005, five days after issuing CAIR, the EPA
issued its final Clean Air Mercury Rule, proclaiming it the
first-ever rule governing emissions of mercury and
asserting that it “builds on” CAIR and will reduce the
utility emissions of mercury from 48 tons per year to 15
tons per year, a 70% reduction.19 The Mercury Rule estab-
lishes “standards of performance” limiting mercury emis-
sions from new and existing coal-fired power plants and
creates a market-based cap-and-trade program that will
be implemented in two phases.20 The first phase cap,
which enters into force in 2010, is 38 tons. Emissions
reductions required by this first phase will be achieved by
taking advantage of the “co-benefit” reductions that will
be achieved under CAIR. The second phase cap, which
would enter into force in 2018, is 15 tons.21

At the same time, the EPA “revised” a Clinton-era,
December 2000 ruling that listed coal- and oil-fired gen-
erating units as a source category subject to § 112 of the
Clean Air Act, which then would have required deep,
technology-based cuts in mercury emissions from such
sources.22 Under § 112, each facility that emits mercury
beyond the major source threshold would have been
required to install emissions controls that meet MACT to
reduce mercury emissions.23 Under the “revision,” cou-
pled with the Mercury Rule’s cap-and-trade approach,
which was promulgated under § 111 of the Act instead of
§ 112, many plants will not have to install any controls at
all, but rather will be able to purchase allowances from
other sources. 

Critics were outraged, and the lawsuits soon followed.
Eleven states, led by New Jersey Attorney General Peter
Harvey, sued the EPA in federal court, and a coalition of
environmental and public health advocacy groups fol-
lowed shortly thereafter, led by the Ohio Environmental
Council, the U.S. Public Interest Research Group, the
Conservation Law Foundation and the Waterkeeper
Alliance.

Critics point to several serious shortcomings of the
Mercury Rule. First, they assert that the Rule will delay
mercury emission reductions.24 MACT controls, which
they argue are readily available and cost-effective, would
have reduced mercury emissions by as much as 90% by
2008, while the Mercury Rule defers reductions until 2018
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or later, and its cuts are not as deep. EPA, however, in
promulgating the Mercury Rule, contends that mercury
controls that meet 90% are not yet available and that the
very limited number of studies that showed that some
coal-fired plants with add-on controls could meet 90%
mercury reductions demonstrated such reductions for a
short time period only; no control has yet lasted for an
extended time period.25 However, EPA’s rulemaking
ignores the fact that newer standards can drive technolo-
gy, and three years for technology to meet a 90% reduc-
tion should be sufficient. 

Second, critics argue that mercury is not suited to a
cap-and-trade approach, and that the Mercury Rule will
create hotspots near facilities that elect to purchase
allowances rather than install control technology. In addi-
tion to perpetuating health concerns in those areas, they
argue, this raises possible environmental justice concerns
because it may leave many poor and urban areas exposed
to higher levels of mercury emissions. 

Finally, critics argue that the MACT controls that
would have been required under the § 112 approach
would have also addressed other hazardous air pollu-
tants, such as cadmium and arsenic, resulting in addition-
al health and environmental benefits. 

A number of groups also petitioned the EPA to recon-
sider certain aspects of the Mercury Rule. In response, on
October 21, 2005, the EPA published a notice of reconsid-
eration of final rule and a request for public comment.
The EPA agreed to reconsider, and sought public input
regarding, seven aspects of the rule, including the
method to be used to apportion the national caps to the
individual states, certain definitions, and the subcatego-
rization of particular types of units.  

Conclusion
With the enactment of CAIR and the Mercury Rule, the
EPA has demonstrated that it is not willing to burden the
energy sector with significant costs to achieve emissions
reductions. While CAIR will surely result in significant
air quality improvements in the eastern United States, it
requires only “highly cost effective” controls for NOX and
SO2. The Mercury Rule uses the “highly cost effective”
requirement to defer any additional mercury controls
until at least 2018, relieves the nation’s dirtiest power
plants of the obligation to install the best possible pollu-
tion control equipment to reduce emissions of a serious

neurotoxin, and thus perpetuates a longstanding public
health problem. ■
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The July/August 2005 “Burden of
Proof” column1 contained the
following warning: 

In three Court of Appeals deci-
sions, each addressing a different
area of attorney non-compliance
with court orders and rules, the
Court has demonstrated an impa-
tience both with attorneys’ failure
to comply, and courts’ willingness
to excuse non-compliance. Read
together, the cases suggest that
careful compliance with court
orders and rules is more crucial
today than ever before.

Although I was looking forward to
leaving the depressing topic of dis-
missals behind, current events have
delayed my departure for one month.
On October 27, 2005, the Court of
Appeals decided Andrea v. Arnone,
Hedin, Casker, Kennedy & Drake,
Architects and Landscape Architects,
P.C.,2 an appeal arising from a trial
court’s denial of a defendant’s motion
to dismiss a new action, previously
dismissed and recommenced pursuant
to CPLR 205(a). The dismissal of the
original action resulted from the failure
of the plaintiffs’ class action counsel to
comply with four prior disclosure
orders. Along the road to the dismissal,
the trial court had also sanctioned the
plaintiffs’ counsel and awarded attor-
neys’ fees to defense counsel.

CPLR 205(a) provides:

If an action is timely commenced
and is terminated in any other
manner than by a voluntary dis-
continuance, a failure to obtain

personal jurisdiction over the
defendant, a dismissal of the com-
plaint for neglect to prosecute the
action, or a final judgment upon
the merits, the plaintiff, or, if the
plaintiff dies, and the cause of
action survives, his or her executor
or administrator, may commence a
new action upon the same transac-
tion or occurrence or series of
transactions or occurrences within
six months after the termination
provided that the new action
would have been timely com-
menced at the time of commence-
ment of the prior action and that
service upon defendant is effected
within such six-month period.3

In moving to dismiss the new
action, the defendant argued that the

dismissal of the original action was
due to the plaintiffs’ neglect to prose-
cute, one of four statutory exceptions
to the otherwise generous provisions
of CPLR 205(a). The trial court dis-
agreed. As the Court of Appeals
explained, “Supreme Court rejected
the argument that CPLR 205(a) was
inapplicable because the previous
actions were dismissed for neglect to
prosecute; Supreme Court said that ‘it
was never this Court’s intention to dis-
miss the prior actions for failure to
prosecute.’”

Despite this specific finding by the
trial court, the Appellate Division
reversed, dismissing the new action,
and the Court of Appeals affirmed the
reversal:

Our decisions make clear that the
“neglect to prosecute” exception in
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CPLR 205(a) applies not only
where the dismissal of the prior
action is for “want of prosecution”
pursuant to CPLR 3216, but when-
ever neglect to prosecute is in fact
the basis for dismissal. In Carven, as
in this case, the prior action “had
been dismissed for [plaintiffs’] will-
ful and repeated refusal to obey
court-ordered disclosure.” We held
that dismissal to be within the
“neglect to prosecute” exception.4

So how does the Court of Appeals
substitute its determination for the
finding of the trial court? “[W]here, as
here, the record does make clear the
basis for the prior dismissal, the ques-
tion of whether it was a dismissal for

taken seriously, and we make clear
again, as we have several times
before, that disregard of deadlines
should not and will not be tolerated.5

It is worth repeating the stern warn-
ing the Court of Appeals issued in its
1999 decision in Kihl:6

[W]hen a party fails to comply
with a court order and frustrates
the disclosure scheme set forth in
the CPLR, it is well within the Trial
Judge’s discretion to dismiss the
complaint [citation omitted].

Regrettably, it is not only the law
but also the scenario that is all too
familiar. If the credibility of court
orders and the integrity of our
judicial system are to be main-
tained, a litigant cannot ignore
court orders with impunity.
Indeed, the Legislature, recogniz-
ing the need for courts to be able to
command compliance with their
disclosure directives, has specifi-
cally provided that a “court may
make such orders * * * as are just,”
including dismissal of an action
(CPLR 3126). Finally, we under-
score that compliance with a dis-
closure order requires both a time-
ly response and one that evinces a
good-faith effort to address the
requests meaningfully.7

Those attorneys who believed the
jury was still out on the present Court
of Appeals’s stance towards non-com-
pliance with court orders should make
an immediate note to file: obey court
orders! ■

1. Ironically, this was the first of a three-part series
titled “How Do I Dismiss Thee . . . ?” addressing
various types of case dismissals.

2. 2005 WL 2777555 (2005).

3. CPLR 205(a).

4. Andrea, 2005 WL 2777555, citing, among other
cases, Carven Assoc. v. American Home Assur. Corp.,
48 N.Y.2d 927, 620 N.Y.S.2d 812 (1994).

5. Andrea, 2005 WL 2777555. The three decisions
cited are: Slate v. Schiavone Constr. Co., 4 N.Y.3d 816
(2005); Brill v. City of N.Y., 2 N.Y.3d 648, 781 N.Y.S.2d
261 (2004); Kihl v. Pfeffer, 94 N.Y.2d 118, 700 N.Y.S.2d
87 (1999).

6. 94 N.Y.2d 118.

7. Id. at 122. (citations omitted).

The Court of Appeals went on to make clear its
displeasure with litigants who ignore court

orders and rules.

neglect to prosecute is a question of
law on which we need not defer to
Supreme Court’s judgment.”

Having explained the rationale
behind its decision, the Court of
Appeals went on to make clear its dis-
pleasure with litigants who ignore
court orders and rules. Citing the three
decisions discussed in the prior col-
umn, the Court of Appeals concluded:

Supreme Court was of course cor-
rect in thinking it undesirable to
punish plaintiffs for the failures of
their counsel. But what is undesir-
able is sometimes also necessary . . .
deadlines. Litigation cannot be con-
ducted efficiently if deadlines are not
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This article will review changes in the Penal Law,
Criminal Procedure Law, and several related
statutes that were enacted in the last session of the

Legislature and signed by the Governor. Some changes
that are viewed as minor or technical will not be dis-
cussed.1 The reader should review the new laws careful-
ly because this article will distinguish between legislation
that has already been signed by the Governor and pro-
posed laws not signed as of the time this article went to
press. Of course, the reader should determine whether
any proposed legislation has been signed before citing it
as “law.”

Vasean’s Law
One of the most decisive and swift actions taken by the
Legislature was its response to public outrage over an
increasing number of hit-and-run vehicular accidents as
well as an increasing number of deaths caused by intoxi-
cated drivers. As a result, the Legislature enacted
“Vasean’s Law” named after Vasean Alleyne, an 11-year-
old boy who was killed by an intoxicated motorist. While
the motorist was intoxicated, he had not committed any
additional traffic infractions that would support a theory

of criminal negligence such as running a red light, speed-
ing, or similar conduct. 

Because the motorist could not be prosecuted for any
crime more serious than intoxicated driving, the media
waged a campaign against the prosecutor’s “rule of two”
that required an aggravating factor in addition to the act
of intoxication. The Legislature responded and, under the
new law, prosecutors no longer need to establish any fac-
tor other than the act of intoxicated or impaired driving in
order to convict a person of vehicular assault or vehicular
manslaughter.2 Thus, the law eliminates criminal negli-
gence as an element of these crimes and, by doing so, cre-
ates a direct causal link between the act of intoxication
and the injury or death. In addition, the law also creates a
rebuttable presumption that permits the accused to rebut
the causal link and present evidence that tends to show
that a separate intervening factor caused the physical
injury or death.

A second related law increases the penalties for driv-
ers who leave the scene of an accident. The law corrects
an anomaly that had existed for many years. Previously,
a person who was intoxicated and caused an accident
resulting in death and who then remained at the scene,

2005
Legislation
Affecting the
Practice of
Criminal Law
By Barry Kamins

BARRY KAMINS (bkamins@flkhlaw.com) is a member of Flamhaft Levy
Kamins Hirsch & Rendeiro and concentrates in criminal defense and attor-
ney disciplinary matters. He is the author of New York Search and Seizure
(Lexis-Nexis/Gould).



NYSBA Journal  |  January 2006  |  21

faced a more serious charge than an intoxicated driver
who was arrested after leaving the scene but who sobered
up before being arrested. The new law remedies this by
elevating penalties for crimes in which a motorist leaves
the scene of an accident. A first violation for leaving the
scene of an accident resulting in personal injury will now
be an A misdemeanor (elevated from a B misdemeanor);3
a second violation will now be an E felony (elevated from
an A misdemeanor).4 A first violation for leaving the
scene of an accident resulting in serious physical injury
will now be an E felony (elevated from an A misde-
meanor).5 Finally, leaving the scene of an accident result-
ing in death will now constitute a D felony (elevated from
an E felony).6

Sex Offenders
In the last session, the Legislature enacted a substantial
number of laws addressing sex offenders. These laws will
prohibit offenders from engaging in an increasing num-
ber of activities and expand the information that commu-
nities will receive about individual offenders. Sex
offenders are prohibited from entering community serv-
ice programs while serving a sentence as an inmate in a
correctional institution, pursuant to
new laws already signed by the
Governor.7 Employers at summer
camps are now required to cross-ref-
erence job applicants with New
York’s sex offender registry.8 In addi-
tion, law enforcement agencies may
disseminate a sex offender’s alias as
part of the information posted on the
sex offender registry.9 The Depart-
ment of Corrections is now required
to notify a local social services agency
30 days before a sex offender is to be
released to a homeless housing facili-
ty.10 A new law requires law enforce-
ment agencies to maintain and
update a listing of vulnerable organi-
zational entities in its jurisdiction to
whom sex offender notification could
be disseminated.11 Finally, sex-
offender-level determination hear-
ings may now proceed even if the
offender does not appear, as long as
the offender had previously been
notified of the determination hear-
ing.12 This conforms with prior case
law, in which courts had held that an
offender who voluntarily fails to
appear for a hearing waived the right
to participate and could not later
overturn the result based upon that
ground.13

Other laws awaiting the Governor’s signature, would
prohibit sex offenders from working on ice cream trucks
because these jobs normally bring people into regular,
close contact with children.14 In addition, a new law
would prohibit level-three sex offenders who are on pro-
bation from entering school buildings, playgrounds, ath-
letic fields, and day care centers while minors are pres-
ent.15

New Crimes Created
Operating a Methamphetamine Laboratory
As usual, the Legislature has created several new crimes.
One new law creates crimes and penalties that target indi-
viduals who operate or assist in the operation of clandes-
tine methamphetamine laboratories.16 Over the past five
years, New York police have seen evidence of a dramatic
rise in the number of these laboratories, which use con-
trolled substance “precursors” that are not currently ille-
gal to possess. The law is designed to curtail these labora-
tories in which the drugs are produced even if the lab
operators are not caught with the finished product. In
addition, the laboratories store large amounts of anhy-
drous ammonia that is a critical ingredient in the produc-
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tion of methamphetamine. This chemical is often stolen
from farmers and when it is stored and used, the toxic gas
can be unintentionally released, causing injuries to emer-
gency responders, law enforcement personnel, the public
and the criminals themselves.

Under the new law, four new crimes are created that
address the “meth” epidemic. First, the possession of
methamphetamine manufacturing materials now consti-
tutes an A misdemeanor (the first conviction) and an E
felony (the second conviction within five years).17

Manufacturing material is defined as a “precursor”
(ephedrine, pseudoephedrine, or any derivative) or any

“chemical reagent,” “solvent” or “laboratory equipment”
that can be used to manufacture methamphetamine.18

Second, the possession of “precursors” of metham-
phetamines as well as a “solvent” or “chemical reagent,”
with the intent to use such items to manufacture metham-
phetamines, constitutes an E felony.19 Third, the unlawful
manufacture of methamphetamines is divided into three
classes of felonies, beginning with a class D felony and
rising to a class B felony.20 The class D felony is commit-
ted when an individual possesses the following: two or
more items of laboratory equipment and two or more pre-
cursors, chemical reagents or solvents; or one item of lab-
oratory equipment and three or more precursors, chemi-
cal reagents or solvents; or a precursor mixed together
with either a chemical reagent or solvent or with two or
more reagents and/or solvents mixed together.21 When
an individual found in such possession has a prior con-
viction for manufacture of methamphetamines within the
past five years, it becomes a C felony; and when metham-
phetamine is manufactured in the presence of a person
under the age of 16, the crime is elevated to a B felony.22

The fourth new crime related to “meth” is the unlaw-
ful disposal of methamphetamine laboratory material.
This crime is committed when a person disposes of a
“hazardous or dangerous material” in the furtherance of
a methamphetamine operation, under circumstances that
create a substantial risk to human health or safety or a
substantial danger to the environment.23 A “hazardous or
dangerous instrument” means any substance that results
from or is used in the manufacture of methamphetamine.
This crime is a class E felony.

Riot in the First Degree
A new crime, already signed into law by the Governor,
creates the crime of Riot in the First Degree as it relates to
conduct in correctional facilities.24 Previously, the crime

of Riot in the First Degree required proof that the riotous
conduct caused public alarm. Under the old law, a riot in
prison could only satisfy the statute if a prosecutor could
prove that the conduct inside the prison also caused
alarm in the surrounding community. The narrow statu-
tory language precluded prosecutors from filing charges
in 1998 against inmates at Mohawk Correctional Facility.
The new law, in contrast, provides that when an individ-
ual in a prison incites a riot, he or she may be prosecuted
without the prosecutor having to establish that the riot
caused public alarm in the surrounding community out-
side of the prison.

Compelling Prostitution
A third new crime is Compelling Prostitution, a class B
felony.25 This crime was the Legislature’s reaction to the
increasing publicity about child prostitution and the
number of runaway and abducted children forced into a
life of prostitution by adults who prey on their vulnera-
bility. A person is guilty of this crime when, being 21
years of age or more, he or she knowingly advances pros-
titution by compelling a person less than 16 years of age,
by force or intimidation, to engage in prostitution.

Effects on Sentencing
The Legislature enacted several laws that will have an
impact on sentencing. The most important measure
expands last year’s Drug Law Reform Act by authorizing
discretionary resentencing of class A-II drug offenders.26

Earlier this year the Legislature enacted a similar proce-
dure for those inmates convicted of A-I drug offenses.
The new bill will affect 513 inmates serving A-II sentences
and will apply to those who are more than three years
from a parole eligibility date (and 12 months from work
release eligibility) and who are eligible for merit time. The
law does not require that the inmate earn the merit time
allowance before being able to apply for resentencing – it
only requires that he or she be eligible to earn it. The pro-
cedure for resentencing is identical to the process created
for A-I offenders.

The new statute creates a range of determinate sen-
tences that may be imposed by a court upon resentencing
the A-II drug offender. For a first offense, the range is
between three and 10 years. For a second felony offender
with a prior non-violent conviction, the range is between
six and 14 years. For a second felony offender with a prior
violent offense, the range is between eight and 17 years.
All sentences include five years of post-release supervi-
sion.27 A second new law affecting sentencing expands

Of the new laws that will have an impact on sentencing, the most
important measure expands last year’s Drug Law Reform Act by

authorizing discretionary resentencing of class A-II drug offenders.



NYSBA Journal  |  January 2006  |  23

the pool of inmates eligible to earn merit time. The law
expands the program options available for earning merit
time to include successful employment in a continuous
temporary release program.28

Victims of Crime
Each year the Legislature enacts measures addressing
concerns of crime victims, and this year was no excep-
tion. Under these new laws, victims of violent felonies
must be informed of the final disposition of their case
and victims of all crimes must be informed of how to
obtain updated information regarding an inmate’s incar-
ceration status.29 In addition, a health services plan
administrator will now be prohibited from disclosing
information about an insured who has been injured
when the insured provides an order of protection.30 This
will prevent a spouse from learning the address and
phone number of the other spouse who has been injured
in a domestic violence incident. 

One new law permits crime victims to be reimbursed
for relocation expenses,31 while another expands mone-
tary awards by the Crime Victims Board to cover victims
of a crime who have a preexisting disability or condition
that has been exacerbated by a crime.32 Finally, a new law
increases protection of crime victims when the offender
petitions a court to change his or her name. Pursuant to a

law enacted in 2000, crime victims must be notified when
certain convicted felons petition a court to change their
names. However, offenders convicted prior to the effec-
tive date of the law were not subject to the law. The new
law will make the notification requirements applicable to
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offenders who were convicted before the effective date of
the law and who have petitions pending in a court on or
after such date.33

Procedure
Some new laws will effect certain procedural changes.
One law changes the rules of evidence in the grand jury
to accommodate an increasing number of individuals
who are the victims of credit card fraud. Under current
law, a person whose credit card has been physically
stolen may submit an affidavit in lieu of testifying before
a grand jury. The affidavit alleges that the individual is
the owner of the credit card and the person who stole it
did not have permission or authority to use or possess it.
However, a person whose credit card number was illegal-
ly used (without the actual theft of the card) must physi-
cally appear to testify. The new law also permits this per-
son to submit an affidavit.34

A second procedural change will significantly increase
the ability of individuals to make payments by the use of
credit cards. Over the past 20 years, the Legislature has
authorized the use of credit cards to pay traffic fines, to
post bail in traffic cases, and to pay certain court fees, as
well as fines in criminal cases and certain surcharges and
administrative fees. The law has been expanded to permit
individuals to use credit cards to pay court fees, fines,
surcharges, and bail in all cases.35 The law also permits
the imposition of an administrative fee for the use of the
credit card.

Increased Penalties, Expanded Authority, and 
Sunset Extensions
The Legislature enacted two laws that will enhance
penalties of existing crimes. First, the crime of cruelty to
animals is elevated from an unclassified misdemeanor to
an A misdemeanor.36 This would require the arrestee to
be fingerprinted and photographed upon arrest and
would enable law enforcement officials to track an indi-
vidual’s history of this crime. Second, violations of child
labor laws are elevated to an unclassified misdemeanor,
providing for 60 days in jail for a first offense and up to
one year in jail for subsequent violations.37

As usual, the Legislature expanded the authority of
certain classes of law enforcement personnel. Under one
proposed law, the Legislature would grant police officer
status to forest rangers in the service of the Department of

Environmental Conservation.38 A new law, already
signed by the Governor, allows court officers to issue traf-
fic summonses for parking violations in and around court
buildings.39

Each year the Legislature extends the expiration (or
“sunset”) of various laws by enacting “sunset extenders.”
In an omnibus sunset extender, the Legislature extended
the following: Jenna’s Law, until September 1, 2009;40 the
Sentencing Reform Act until September 1, 2009;41 the
SHOCK incarceration program, until September 1, 2007;42

Temporary Release Programs, until September 1, 2007;43

mandatory surcharges, until September 1, 2007;44 and
various fees related to inmates, until September 1, 2007.45

The Legislature extended a law requiring a six-month
suspension of the driver’s license of any person convicted
of a misdemeanor or felony drug offense, including juve-
nile and youthful offender adjudications.46 In addition,
the Legislature extended a law requiring suspension of a
parent’s driver’s license for failure to pay four or more
months of child support.47 Finally, a new law would
extend the use of closed circuit television for the testimo-
ny of child witnesses in sex crime prosecutions.48 ■

1. A technical change in the Criminal Procedure Law will permit the
statewide non-personal service of appearance tickets for zoning or building
violations, Criminal Procedure Law § 150.40(2) (CPL), Chapter 642, effective
August 30, 2005. Another change will permit a Jefferson County town or vil-
lage justice to preside over arraignments in any location in the county, Uniform
Justice Court Act § 106(10); Chapter 607, effective August 30, 2005.

2. Penal Law §§ 120.03, 120.04, 125.12, 125.12; Chapters 39, 92, effective June
8, 2005. 

3. Vehicle & Traffic Law § 600(2)(c); Chapters 49, 108; effective June 17, 2005.

4. Id. 

5. Id.

6. Id.

7. Correction Law § 851(2) (“Corr. Law”); Chapter 252, effective July 19, 2005.

8. Public Health Law § 1392-a (PHL); Chapter 260, effective August 18, 2005.

9. Corr. Law § 168-1(6)(b)(c); Chapter 318, effective October 24, 2005.

10. Corr. Law § 72-c; Chapter 410, effective October 1, 2005.

11. Corr. Law § 168-1(6)(b), (c); Chapter 680, effective November 1, 2005.

12. Corr. Law § 168-d(2); Chapter 684, effective October 4, 2005.

13. See, e.g., People v. Brooks, 308 A.D.2d 99, 763 N.Y.S.2d 86 (2d Dep’t 2003).

14. Corr. Law § 168-v; S.2795, effective immediately upon the Governor’s sig-
nature.

15. Penal Law § 65.10(4-a); A.8894, effective September 1, 2005, upon the
Governor’s signature.

16. While the new laws address the problem of a “meth epidemic,” some
observers have questioned whether the problem is as serious as the police
allege. See, e.g., Debunking the Drug War, N.Y. Times, Aug. 9, 2005, p. A19.
Others however point to a nationwide survey that established that “meth” is
law enforcement’s biggest problem. See Letters to the Editor, N.Y. Times, Aug. 11,
2005.

17. Penal Law §§ 220.70, 220.71; Chapter 394, effective October 9, 2005.

18. Penal Law § 220.00(16); Chapter 394, effective October 9, 2005.

19. Penal Law § 220.72; Chapter 394, effective October 9, 2005.

20. Penal Law §§ 220.73, 220.74, 220.75; Chapter 394, effective October 9, 2005.

One law changes the rules of
evidence in the grand jury to
accommodate an increasing

number of individuals who are
the victims of credit card fraud.
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21. Penal Law § 240.06(2); Chapter 294, effective November 1, 2005.

22. Penal Law § 220.73; Chapter 394, effective October 9, 2005.

23. Penal Law §§ 220.74, 220.75; Chapter 394, effective October 9, 2005.

24. Penal Law § 240.06(2); Chapter 294, effective November 1, 2005.

25. Penal Law § 230.33; Chapter 450, effective November 1, 2005.

26. Chapter 643, effective October 29, 2005.

27. See CPL § 70.71.

28. Chapter 644, effective August 30, 2005.

29. Executive Law § 646-a(2)(g) (“Exec. Law”); CPL § 440.50(1); Chapter 186,
effective September 1, 2005.

30. Insurance Law § 2612(e), (f); Public Health Law § 4406-c(5-c); Chapter 246,
effective November 16, 2005.

31. Exec. Law § 621(23); Chapter 377, effective August 2, 2005.

32. Exec. Law § 626(1); Chapter 408, effective August 2, 2005.

33. Civil Rights Law, Exec. Law; Chapter 613, effective August 30, 2005.

34. CPL § 190.30(3)(g); Chapter 690, effective October 4, 2005.

35. Judiciary Law § 212(2)(j); CPL § 420.05, 520.10(1)(i); Chapter 457, effective
August 9, 2005. However, the provision for payment of bail will take effect on
January 1, 2006. The entire law will expire five years after the effective date.

36. Agriculture & Markets Law § 353(1); Chapter 523, effective November 1,
2005.

37. Labor Law § 145; S 3250; Chapter 660, effective December 15, 2005.

38. CPL § 1.20(u); A 7608, effective immediately upon the signature of the
Governor.

39. CPL § 2.20(j); Chapter 685, effective October 4, 2005.

40. Chapter 56.

41. Id.

42. Chapter 56 (Corr. Law art. 26A).

43. Chapter 56 (Corr. Law §§ 851, et seq.).

44. Chapter 56.

45. Chapter 56 (inmate filings, parole supervision fee, weekly incarceration fee).

46. Chapter 60 (extended from October 1, 2005–October 1, 2007).

47. Chapter 60 (extended from June 30, 2005 to June 30, 2007).

48. CPL art. 65; S.5280, effective immediately upon the Governor’s signature
(extends law from September 1, 2005 to September 1, 2007).
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For the past three decades, the New York Court of
Appeals has sought to formulate the standards for
proving the different “serious injury” categories in

order to guide the lower courts and create a predictable
litigation climate. But cases commenced pursuant to
Insurance Law § 5102(d),1 which defines serious injury,
continue to inundate the court system.

To recover for non-economic loss in a motor vehicle
accident under New York law, the injury must be “seri-
ous.”2 The New York threshold statute specifically
defines “serious injury” as an injury described in one of
its nine statutory categories. Current case law indicates
that in New York a plaintiff need only prove that the
injury fits into one of its nine statutorily defined cate-
gories to be deemed serious and to vault the threshold.3

Since 1982 the Court of Appeals has reminded the
lower courts that the legislative intent of New York’s no-
fault law was to “significantly reduce the number of auto-
mobile personal injury cases litigated in the courts,”4 and
to “weed out frivolous claims and limit recovery to signif-
icant injuries.”5

On April 29, 2005, a critical pronouncement regarding
Insurance Law § 5102(d) serious injury litigation was

delivered by the Court of Appeals in Pommells v. Perez.6
Pommells augments, and perhaps crystallizes, the direc-
tives of Toure v. Avis Rent A Car Systems, Inc.,7 requiring
the lower courts to view the facts of automobile injury
cases through a more acute lens.

The Pommells Court addressed the impact of the fol-
lowing factors even in the case where objective evidence
is extant: gaps in medical treatments, pre-existing
injuries, and intervening medical conditions. Like Toure,
the Pommells decision comprises three decisions, two
affirming summary judgment and one reversing.

Anatomy of Pommells
The Court’s introduction to its Pommells decision is four
paragraphs long. The Court begins with a brief summary
of the general legislative purpose of the no-fault law. It
then, notably, injects fraud into the mix, citing Medical
Society of the State of N.Y. v. Serio,8 and the recent decision
of State Farm Mutual Automobile Insurance Co. v. Mallela.9
The Court further notes that from 1992 to 2000, reports of
no-fault fraud rose more than 1,700%,10 and then makes
the following admonishment: “[F]ailure to grant summa-
ry judgment even where the evidence justifies dismissal,

Paradigm Shift in No-Fault
“Serious Injury” Litigation
By Joseph D. Nohavicka
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burdens court dockets and impedes the resolution of
legitimate claims.”

In the final paragraph of its introduction, the Court
accepts the challenge to “articulate criteria to enable seri-
ous injury claims to proceed yet prevent abuses that clog
the courts and harm the public.” This paragraph also con-
tains the core directive of the Court’s decision: 

[E]ven where there is objective medical proof, when
additional contributory factors interrupt the chain of
causation between the accident and claimed injury –
such as a gap in treatment, an intervening medical
problem or a pre-existing condition – summary dis-
missal of the complaint may be appropriate.

Pommells v. Perez 
In Pommells v. Perez, the lead case, summary judgment
was granted at trial in favor of the defendant, dismissing
the complaint on the ground that the plaintiff had not
sustained a serious injury within the meaning of
Insurance Law § 5102(d). This was affirmed by the First
Department.11 The facts are as follows.

The plaintiff was in a three-car accident on March 15,
1998. Days later, on his lawyer’s referral, the plaintiff
went to the hospital where he had a neurological exam
and began a course of daily physical therapy, which he
continued for six months while he remained out of work.
In the course of his deposition, the plaintiff revealed that
more than two years after the accident he experienced
severe pain in his back and side, sending him to a hospi-
tal emergency room where doctors inserted a stent in his
kidney. After four weeks doctors determined that surgery
was necessary. The plaintiff’s kidney was removed on
August 18, 2000, and he again was out of work for six
months. 

The plaintiff sought no further medical treatment or
review of his auto-accident injury for more than three
years, when he consulted with the physician who fur-
nished a report in this case. 

In its affirmance of the Appellate Division’s decision,
the Court of Appeals noted that the plaintiff failed to
provide a reasonable explanation for a gap in treatment
from 1998 to 2001 (first criterion), and failed to address
a presumably non-related kidney disorder (second crite-
rion). 

Brown v. Dunlap 
In the second case, also arriving from the First
Department, summary judgment was granted by the trial
court and affirmed by the Appellate Division, and then
reversed by the Court of Appeals. 

The Court of Appeals noted that the two Pommells cri-
teria were not present. The two-and-a-half-year gap in
treatment in this case was adequately explained when the
plaintiff’s own expert stated that further treatment would
have been merely palliative and home treatment would
suffice. As to the second criterion, the Court found that

the defendant’s claim of a pre-existing condition was
speculation.

Carrasco v. Mendez 
In the third case of the Pommells trilogy, this one emerging
out of the Second Department, summary judgment was
granted by the trial court and then affirmed by the
Second Department, and, finally, affirmed by the Court of
Appeals. In Carrasco, the defendant presented evidence
that the plaintiff had a pre-existing condition. The plain-
tiff failed to rebut the defendant’s allegation and failed
to produce a competent analysis regarding causation.
Moreover, even the plaintiff’s expert noted that the plain-
tiff’s pain was related to a prior condition. 

Toure – Refresher
In Toure, the Court reversed three Appellate Division
decisions, two of which dismissed plaintiffs’ cases; the
Court dismissed the plaintiff’s case in the third action.
The core holding is: 

When supported by objective evidence, an expert’s
qualitative assessment of the seriousness of a plain-
tiff’s injuries can be tested during cross-examination,
challenged by another expert and weighed by the trier
of fact.12

It should be noted, however, the Court maintains that 

an expert’s opinion unsupported by an objective basis
may be wholly speculative, thereby frustrating the leg-
islative intent of the No-Fault Law to eliminate statu-
torily-insignificant injuries or frivolous claims.13

“Qualitative assessment” in addition to “quantitative
assessment” is now, in the aftermath of Toure, analyzed
on threshold motions. Toure explains what these assess-
ments are.

Quantitative: To prove the extent or degree of physical
limitation, an expert’s designation of a numeric percent-
age of a plaintiff’s loss of range of motion is acceptable. 

Qualitative: An expert’s qualitative assessment of a
plaintiff’s condition is probative, provided that: (1) the
evaluation has an objective basis; and (2) the evaluation
compares the plaintiff’s limitations to the normal func-
tion, purpose and use of the affected body organ, mem-
ber, function or system.

The Toure Trilogy
The plaintiff in Toure v. Avis Rent A Car Systems, Inc. sub-
mitted his own affidavit; an affirmation from a neurosur-
geon, which included observations of muscle spasms; an
MRI; and a CT scan. The neurosurgeon’s medical assess-
ment was that the plaintiff’s condition was a natural and
expected medical consequence of his injuries. The
Supreme Court and the Appellate Division dismissed the
plaintiff’s complaint on a motion for summary judgment.
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both cases addressing the prevalence of fraud in the no-
fault arena, Pommells states as follows: “There is, similar-
ly, abuse of No-Fault Law in failing to separate ‘serious
injury’ cases, which may proceed in court, from the
mountains of other auto accident claims, which may
not.”14

Moreover, the Pommells Court pointed out that in
addition to an attorney referral to a health care provider
in the lead case, the 17-year-old plaintiff in Brown v.

Dunlap was referred to a health care provider one week
after the accident, also by his attorney. The fact would not
be relevant in a frivolous case; it would, however, be rel-
evant in a fraud case. 

The reasons for a referral to a health care provider
vary: For example, the plaintiff may not understand how
no-fault benefits are triggered and his or her attorney
explains that the plaintiff will not have to pay for needed
health care that he or she cannot afford out-of-pocket. Or,
the client may be suffering from a delayed reaction to the
injuries. Or, the attorney knows the mills that will pro-
vide unnecessary or contraindicated treatment required
to build up a fraudulent case.15

The difference in the meanings of frivolous and fraud
is not just semantic. A frivolous suit is a suit having no
merit. It is the result of improper investigation and
absence of reasonable inquiry by the attorney handling
the matter. It involves negligence, nonchalance or insou-
ciance. Fraud involves deception. It is the result of
design and strategy. It involves intent, aforethought,
and mens rea. 

The Pommells decision is a directive from the Court of
Appeals for the lower courts to implement a paradigm
shift in summary judgment practice. The verbiage select-
ed by the Court in Serio and Mallela, and echoed by
Pommells, requires the lower courts to acknowledge the
prevalence of fraud when determining whether summa-
ry judgment is appropriate. The lower courts should con-
sider fraud indicators such as little or no property dam-
age, health care build-up, timing of treatment, multiple
claimants with similar soft-tissue injuries and treatment,
and lawyer referrals of clients to providers. 

In the aftermath of Pommells,16 the lower courts are
charged with a new function in Insurance Law § 5102
litigation: weeding out fraudulent “serious injury” cases
that burden court dockets and impede the resolution of
legitimate claims. ■

1. N.Y. Insurance Law § 5102(d) (“Ins. Law”) defines a serious injury as 
a personal injury which results in death; dismemberment; signifi-
cant disfigurement; a fracture; loss of fetus; permanent loss of use

The Court of Appeals ruled that the expert opinion of a
doctor, when supported by objective medical evidence
such as an MRI or CT scan, along with a doctor’s obser-
vations of muscle spasms during physical examinations,
was sufficient to defeat a motion for summary judg-
ment. 

In Manzano v. O’Neil, at trial, the plaintiff testified to
having pain in her lower back and restrictions on her
physical activities. The plaintiff’s doctor reviewed an

MRI taken of the plaintiff and determined that the plain-
tiff had two herniated discs in her cervical spine, and that
the plaintiff’s injury was permanent. A jury awarded the
plaintiff $70,000 in damages. The Appellate Division
reversed, holding that the plaintiff had failed to establish
a serious injury as a matter of law. The Court of Appeals
reversed, finding the doctor’s opinion to be supported by
objective medical evidence in the form of an MRI and the
qualitatively described limitations on the plaintiff’s nor-
mal functioning. 

In Nitti v. Clerrico, the plaintiff’s doctor testified at trial
that he had detected a spasm in the plaintiff’s spine dur-
ing an examination, and that she had restricted move-
ments. On cross-examination, the doctor conceded that
his tests were subjective in nature and depended at least
in part on the plaintiff’s complaints of pain. The doctor
reviewed an MRI taken of the plaintiff’s spine, but the
MRI was not admitted into evidence. The jury awarded
the plaintiff $45,000, which the Appellate Division
affirmed. 

The Court of Appeals reversed, stating that there must
be objective medical evidence introduced under the
“90/180” category of the statute in order for the plaintiff
to have legally established her injuries and her right to
damages. The Court observed that the spasm detected
was not objectively ascertained and the range of motion
tests were subjective; the MRI was not introduced into
evidence. The MRI therefore could not be scrutinized on
cross-examination. The Court concluded that this did not
constitute objective medical evidence.

Of Fraud and Frivolity
In Toure, the Court of Appeals reminded attorneys that
the legislative intent underlying the no-fault law was to
weed out frivolous claims and limit recovery to significant
injuries. The word “frivolous” is not even mentioned in
the Pommells decision. 

The word “fraud,” however, is mentioned. In fact,
after citing to Medical Society of the State of N.Y. v. Serio,
and State Farm Mutual Automobile Insurance Co. v. Mallela,

The Pommells decision is a directive from the
Court of Appeals for the lower courts to implement

a paradigm shift in summary judgment practice.
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of a body organ, member, function or system; permanent conse-
quential limitation of use of a body organ or member; significant
limitation of use of a body function or system; or a medically deter-
mined injury or impairment of a non-permanent nature which pre-
vents the injured person from performing substantially all of the
material acts which constitute such person’s usual and customary
daily activities for not less than ninety days during the one hun-
dred eighty days immediately following the occurrence of the
injury or impairment.

2. Ins. Law. § 5104.

3. See, e.g., Pommells v. Perez, 4 N.Y.3d 566, 571 n.1, 797 N.Y.S.2d 380 (2005)
(explaining that “only in the event of ‘serious injury’ as defined in the statute,
can a person initiate suit against the car owner or driver for damages caused
by the accident” and that Ins. Law § 5102(d) defines “serious injury” as one of
nine statutorily defined categories). Decided with Pommells were Brown v.
Dunlap and Carrasco v. Mendez.

4. Licari v. Elliott, 57 N.Y.2d 230, 236, 455 N.Y.S.2d 570 (1982) (case involving
a limitation of movement in the back and neck, summary judgment affirmed
where plaintiff failed to offer evidence as to the extent of the limitation of move-
ment).

5. Dufel v. Green, 84 N.Y.2d 795, 798, 622 N.Y.S.2d 900 (1995).

6. 4 N.Y.3d 566.

7. 98 N.Y.2d 345, 746 N.Y.S.2d 865 (2002). Decided with Toure were Manzano
v. O’Neil and Nitti v. Clerrico.

8. 100 N.Y.2d 854, 768 N.Y.S.2d 423 (2003) (upholding Regulations promul-
gated by Superintendent of Insurance to combat fraud in no-fault).

9. 4 N.Y.3d 313, 794 N.Y.S.2d 700 (2005) (answering certified question from
Second Circuit Court of Appeals whether a medical corporation that was
fraudulently incorporated under N.Y. Business Corporation Law §§ 1507, 1508,
and Education Law § 6507(4)(c), is entitled to be reimbursed by insurers, under
Ins. Law §§ 5101 et seq. and its implementing regulations, for medical services
rendered by licensed medical practitioners, in the negative).

10. See Metroscan Imaging P.C. v. GEICO Ins. Co., 8 Misc. 3d 829, 797 N.Y.S.2d
737 (Civ. Ct., Queens Co. 2005) (Siegal, J.) (“As recently as April 25, 2005, the
Court of Appeals chose to use these statistics and their import – abuse of the
entire No Fault Insurance scheme – in reiterating the tests courts should
employ to determine ‘which claims may proceed in court’ in personal injury
cases arising from motor vehicle accidents under No-Fault.” (citing Pommells)).

11. Pommells v. Perez, 4 A.D.3d 101, 772 N.Y.S.2d 21 (1st Dep’t 2004).

12. Toure, 98 N.Y.2d at 351.

13. Id.

14. 4 N.Y.3d 566 (emphasis added).

15. See Serio, 100 N.Y.2d 854.

16. See Vallejo v. Builders for the Family Youth, Dioc. of Brooklyn, Inc., 18 A.D.3d
741, 795 N.Y.S.2d 712 (2d Dep’t 2005) (order denying summary judgment
reversed, 4½-year gap in treatment); Khan v. Hamid, 19 A.D.3d 460, 798 N.Y.S.2d
444 (2d Dep’t 2005) (order denying summary judgment reversed, 3-year gap in
treatment); Teodoru v. Conway Transp. Serv., Inc., 19 A.D.3d 479, 798 N.Y.S.2d 466
(2d Dep’t 2005) (order granting summary judgment affirmed, 2½-year gap in
treatment); Gonzalez v. Castellanos, 7 Misc. 3d 135(A), 801 N.Y.S.2d 234 (App.
Term 1st Dep’t 2005) (order granting summary judgment affirmed, 3-year gap
in treatment); Fonrose v. Winter, 7 Misc. 3d 1019(A), 801 N.Y.S.2d 233 (Civ. Ct.,
Kings Co. 2005) (Matos, J.) (summary judgment granted, 2½-year gap).
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ly related? licensed mortgage banker?);
the nature of the borrower (individual
or corporation?); the priority of the
mortgage (first or subordinate?); the
character of the property (residential or
commercial?); the amount of the loan
(above $250,000 or $2,500,000?).

The case of a true purchase money
mortgage, however, is different, and
here the definition is critical: it is a
mortgage executed at the time of pur-
chase and contemporaneous with
acquisition of title, or afterward, but as
part of the same transaction to secure
an unpaid balance of the purchase

price. Because some cases have missed
what should be an apparent distinc-
tion, an example in more graphic terms
should be helpful. Buyer wants to pur-
chase seller’s house for $600,000. Buyer
has $100,000 of his own money and has
secured a $400,000 purchase money
first mortgage from a lending institu-
tion, leaving a shortfall of $100,000 to
complete the transaction. Buyer asks
Seller to “take back” a $100,000 mort-
gage. Seller reluctantly agrees, but only
if the interest rate is 17%. That is a true
purchase money mortgage which by
definition1 is not a loan. Therefore, the
17% interest rate which exceeds the
legal rate of 16% (civil usury) applica-
ble to a loan from one person to anoth-

er becomes irrelevant. There is no loan
and so there can be no usury.

This should close the issue and per-
haps this is a nice primer for those who
may have not yet encountered the con-
cept. Ah, but there is reason to go on.
While this subject has been closed
since 1968 – with inevitable nuance
receiving attention from time to time
over the years – a 2004 decision,
Babinsky v. Skidanov,2 declares that
criminal usury can yet apply to a pur-
chase money mortgage. Putting aside
the practical consideration of charging
interest in excess of 25% (the threshold

of criminal usury), we ask, can such a
ruling be correct?

We say no, not a chance. But if the
Appellate Division says yes, that con-
trols and so we face some variety of
conundrum, and a conspicuously unfor-
tunate one.

The twain doesn’t meet on this
one. Experienced real estate
practitioners will immediately

observe that there is no possibility of
usury upon a true purchase money
mortgage, so why bother with this col-
umn? Two reasons: not everyone was
born knowing every established apho-
rism and, more significantly, this par-
ticular maxim has begotten two aber-
rant decisions that threaten the legal
neatness we all strive to enjoy.

As to the basics, usury generally is
one of the more elusive subjects in the
real estate arena. But one bedrock con-

cept to be understood is that there can
be no usury in the absence of either a
loan or a forbearance. That is why
usury has no application to interest on
default on a mortgage, or to a joint
venture investment, or to an advance
of funds against recovery in a lawsuit.
Payment in the latter instance is uncer-
tain, so it cannot be a real loan.

When a lender lends money to a
borrower to purchase a property, it is a
purchase money mortgage. But such a
loan is not removed from the purview
of usury. Whether usury might apply in
any particular case is a far different
question, subject to a number of vari-
ables we needn’t explore here: among
them, the nature of the lender (federal-
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(True) Purchase Money
Mortgage and Usury

We posit that there is no valid basis to hold that criminal
usury can apply to a true purchase money mortgage.



NYSBA Journal  |  January 2006  |  31

Mindful of the law outlined to this point, what could
be the basis for this challenge to such a well-established
principle? It seems that casual research has led to a glar-
ing misconception. The offending Babinsky decision
proclaims the availability of a claim of criminal usury
upon a purchase money mortgage based upon citation
of earlier authority: C&M Air Systems, Inc. v. Custom
Land Development Group II.3 In turn, C&M is founded
upon a host of cases, all of which support the proposi-
tion that there is no usury for a purchase money mort-
gage and none of which cite retained applicability of
criminal usury. Even C&M’s mention of Penal Law
§ 190.40 offers no authority because criminal usury by
the very terms of the cited statute requires a loan or for-
bearance. Since the true purchase money mortgage is
not a loan (as the Court of Appeals has consistently so
ruled), the Penal Law plays no role.

There can be some recondite speculation as to the
source of the First Department’s miscue here but it is
too lengthy to fit and too obscure to be very helpful.
Suffice to say, we posit that there is no valid basis to
hold that criminal usury can apply to a true purchase
money mortgage. Where this leaves the topic is in the
philosophical dilemma mentioned earlier. It can’t be so,
but the Appellate Division says it is; hardly helpful for
real estate practitioners. ■

1. Certainly by case law: see, among other cases, Mandelino v. Fribourg,
23 N.Y.2d 145, 295 N.Y.S.2d 654 (1968).

2. 12 A.D.3d 271, 784 N.Y.S.2d 540 (1st Dep’t 2004).

3. 262 A.D.2d 440, 440–41, 692 N.Y.S.2d 146 (2d Dep’t 1999).
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Expanded free public access to New York State
court decisions is now available on the New York
State Law Reporting Bureau (LRB) Web site.

All decisions published or abstracted in the Official
Reports from January 1, 2000, to date may be accessed
by the public at no charge by visiting the LRB site at
<www.courts.state.ny.us/reporter/decisions.htm>.

The LRB is the agency of the Court of Appeals
responsible for preparing New York court opinions for
publication in the Official Reports. The agency is head-
ed by a State Reporter, an office that I have filled since
1999.

The LRB Web site provides decisions through two
coordinated services:

• The New York Slip Opinion Service provides access
to recently released decisions prior to publica-
tion in the Official Reports, together with the 
official electronic citation for each decision. 
All motion decisions of the appellate courts 
also are provided. 

• The New York Official Reports Service provides
access to the text of all decisions published or

Public 
Access to
Court
Decisions
Expanded
By Gary D. Spivey
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Supreme Court of the United States in the first electronic dissemination
of its opinions. Mr. Spivey acknowledges the leadership of the Law
Reporting Bureau’s Chief Legal Editor, Michael S. Moran, in the creation
of the LRB Web site.

A form for searching decisions in the Official Reports Service.

The Law Reporting Bureau “Decisions” page provides access
to the Slip Opinion Service and Official Reports Service.
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abstracted in the Official Reports from January 1,
2000, through the latest Advance Sheet, together
with the official permanent citation for each 
decision.

While the Slip Opinion Service has been available in
some form since 2000, it has been continually expanded
and only recently has been enhanced with powerful
new search capabilities, developed with the aid of the
Office of Court Administration’s Division of
Technology. The Official Reports Service is new as of May
2005, having been developed with the assistance of
Thomson/West under a competitively bid publishing
contract.

All decisions of the Court of Appeals and Appellate
Division are included. Additionally, the services
include all Appellate Term and lower court decisions
that have been selected for publication in full text or
abstracted form in the Miscellaneous Reports. Under a
program authorized by the Court of Appeals in 2001,
some 2,400 Appellate Term and lower court opinions
are published annually as one-paragraph abstracts in
the Miscellaneous Reports and in full text in the online
Official Reports. This new program allows the LRB to
publish all Appellate Term decisions and essentially all
lower court opinions of precedential value or public
importance. 

The LRB Web site also provides a link to the Unified
Court System’s E-Court’s service <https://iapps.courts.
state.ny.us/caseTrac/jsp/ecourt.htm>, where other lower
court opinions, court calendars and additional useful
information can be found.

While all decisions are revised to incorporate any
court-approved textual changes that may occur after
the initial release of the decision, copyrighted features
of the Official Reports – such as headnotes, abstracts,
summaries and points of counsel – are not included in
these services. Those features are available only in the
books or in the fee-based electronic services. 

The Slip Opinion Service and Official Reports Service
are not intended to replace the books or commercial
services, both of which provide value-added features
designed for lawyers, but rather are intended to open
up the work product of the courts to a wider audience,
including academics, journalists and the general pub-
lic. Nor do these free services lessen the need for mem-
bers of the public to seek professional guidance in
determining what the law is and how it is applied to
particular circumstances. 

Providing free public access to court decisions is
consistent with the recommendations of Chief Judge
Judith S. Kaye’s Commission on Public Access to
Court Records. In its 2004 report, the commission rec-
ommended expanded access through the Internet to a
broad range of court records, including judicial opin-

A list of the most recent slip opinions from each court can
be browsed on the Slip Opinion Service.

ions. It supported Internet access to court records as a
means “to shed greater light on the functioning of the
courts and thus to promote greater accountability of
the judicial process.” Court of Appeals Judge Victoria
A. Graffeo, the Court’s liaison to the LRB, served on
the commission and joined in its recommendations, as
did I. 

We plan to continue to expand and improve the cover-
age of court decisions and other information on the LRB
Web site. Please visit us often and provide any feedback
to us at <reporter@courts.state.ny.us>. ■

The form for searching opinions in the Slip Opinion Service.
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The statutes and court rules of New York State offer
a surprising array of status to its attorneys, most of
which affect the scope of an attorney’s ability to

practice law. This article lists and describes the various
attorney status designations,1 some of which will be quite
familiar to the reader and others less well known. 

Attorney and Counselor-at-Law
The Appellate Division admits an individual “to practice
as [an] attorney and counselor-at-law in all the courts of
this state.”2 All admitted lawyers take an oath of office
declaring that they will faithfully discharge the duties of
attorney and counselor-at-law of the State of New York.3

Most admitted New York State attorneys have passed
the New York State Bar examination.4 A smaller number
of attorneys are admitted on motion by the Appellate
Division. Instead of passing the Bar exam, these attorneys
must show that they meet the requirements for admission
on motion, which are set forth in the rules of the Court of
Appeals,5 and which include admission in a reciprocal
jurisdiction6 and practice for five of the seven years

immediately preceding the application in one or more
jurisdictions in which the applicant has been admitted to
practice. All attorneys, whether admitted on examination
or on motion, must also go through the character and fit-
ness review process before admission by the Appellate
Division.7

Absent a subsequent change of status or order, the
scope of practice available to an attorney admitted by the
Appellate Division on examination or motion is unre-
stricted.

All admitted attorneys should be aware of at least two
obligations8 of membership in the New York State Bar.
They must register with the Office of Court Administration
every two years and pay the biennial attorney registration
fee, which is now $350,9 and they must comply with con-
tinuing legal education requirements.10

Law Intern
The rules of the Appellate Division, Third Department
provide for the designation of “law intern.”11 Law interns
are law students who have completed at least two semes-
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ters of law school and eligible law school graduates who
are hired by state agencies or legal aid organizations. The
application is made by the employer. The rules authorize
law interns to engage in specified legal services that are
limited according to the court, the degree of supervision
of the intern, and the kind of activity. The intern’s super-
vising attorney assumes personal professional responsi-
bility for the intern’s work. A law intern may provide
legal services under the rule until admitted to the Bar or
notified that he or she failed the New York State Bar exam
given immediately following law school graduation. An
intern who fails that exam but applies to take the next
exam may be redesignated as a law intern by the
Presiding Justice.

Pro Hac Vice Admission
The rules of the Court of Appeals provide for admission
pro hac vice (“for this turn; for this one particular
cause”12) to attorneys from other jurisdictions. The appli-
cation is made to a court of record and permits the attor-
ney to participate in any matter in which the attorney is
employed.13 However, the attorney may not participate
in pretrial or trial proceedings unless he or she is associ-
ated with an attorney admitted in New York State, who
shall be attorney of record in the matter.14

Admission pro hac vice is also available to certain
attorneys for a period of “no longer than 18 months”
upon application to the Appellate Division. 

An 18-month pro hac vice admission is available to an
attorney from another jurisdiction who is a graduate of
an approved law school or who is a graduate student or
graduate assistant at an approved law school in New
York State and who is employed by a legal aid organiza-
tion,15 a District Attorney, a Corporation Counsel, or the
Attorney General. An attorney so admitted pro hac vice
may advise and represent clients and participate in any
matter during the continuance of the attorney’s employ-
ment. In the case of a graduate student or assistant at a
New York State law school, the admission pro hac vice
continues while the attorney is so enrolled or during
his or her employment as a law school teacher in an
approved law school in New York State.16

The rules of the four Departments of the Appellate
Division vary slightly. In the First Department,17 an attor-
ney from another jurisdiction who is a graduate student
or graduate assistant enrolled in a law school in the First
Department, or who is a teacher employed by such a law
school, may apply for admission pro hac vice to advise
and represent clients or participate in the trial or argu-
ment of any case while so enrolled or employed, if
engaged to advise or represent such clients by a legal aid
organization or during employment with a District
Attorney, Corporation Counsel, or the Attorney General.
The period of the pro hac vice admission is set forth in the
order granting the application. An 18-month pro hac

vice admission is available to an attorney from another
jurisdiction who is a graduate of an approved law school
while employed by a legal organization in the First
Department or during employment with a District
Attorney, Corporation Counsel, or the Attorney General.
The Second Department’s rules mirror those of the First
Department except that they do not authorize such
admission while employed by a District Attorney,
Corporation Counsel or the Attorney General.18 The Third
Department specifies the contents of an application pro
hac vice by an attorney who is a graduate of an approved
law school and specifies the contents of the order granting
the application.19 In addition, the Third Department has
the special “law interns” rule described above. 

An attorney admitted pro hac vice pursuant to the
rules of the Court of Appeals is required to abide by the
standards of professional conduct imposed upon mem-
bers of the New York State Bar and is subject to the juris-
diction of the courts of New York State with respect to
any acts occurring during the course of the attorney’s
participation in the matter.20

Legal Consultant
The rules of the Court of Appeals authorize the Appellate
Division to license legal consultants.21

A legal consultant license is available to a lawyer
admitted in a foreign country who has practiced law in
the foreign country for three of the past five years, who
possesses the necessary moral character and general fit-
ness, who is over 26 years old, and who intends to prac-
tice and maintain an office as a legal consultant in New
York State. A legal consultant may also be a member of
the New York State Bar.22

The governing statute23 and the rules of the Court of
Appeals set forth limitations on the legal services a legal
consultant may provide but do not attempt to set the
parameters of the practice in which a legal consultant
may engage. For example, Judiciary Law § 53(6) states
that a legal consultant shall not practice in the courts of
this state but may render legal services in New York State
within limitations prescribed by the rules of the Court of
Appeals. The rules of the Court of Appeals regarding
legal consultants are captioned “scope of practice,”
“rights and obligations,” and “disciplinary provisions.”
The legal consultant statute and rules are designed to
facilitate transnational legal practice.24 In general, a legal
consultant license authorizes the foreign attorney to pro-
vide advice and legal services pertaining to the law of the
foreign country of admission.

Censured Attorney
The state Supreme Court has power and control over
attorneys and all persons practicing or assuming to prac-
tice law, and the Appellate Division is authorized to cen-
sure, suspend from practice or remove from office any
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attorney admitted to practice who is guilty of profession-
al misconduct, malpractice, fraud, deceit, crime or misde-
meanor, or any conduct prejudicial to the administration
of justice.25

A censured attorney may continue to practice law.
However, the censure will appear as part of the attorney’s
public disciplinary record. 

Suspended Attorney
An attorney suspended from practice by the Appellate
Division may not practice law in New York State. Indeed,
by statute, the Appellate Division is required to insert in
each order of suspension or disbarment a provision
which commands the attorney thereafter “to desist and
refrain from the practice of law in any form, either as
principal or as agent, clerk or employee of another” and
forbids the performance of any of the following acts, to
wit: “the appearance as an attorney or counselor-at-law
before any court, judge, justice, board, commission or

other public authority” and “the giving to another of an
opinion as to the law or its application, or of any advice
in relation thereto.”26

Attorney Practicing Under Provisions of 
Stayed Suspension
Decisions that suspend attorneys from practice occasion-
ally stay the suspension on conditions. In general, such a
decision will not limit the scope of the attorney’s practice
but will impose conditions on his or her continued prac-
tice designed to protect the attorney’s clients and the pub-
lic. Stayed suspensions have been used especially by the
Third Department. Typical conditions have included sub-
mitting to the Court, or its Committee on Professional
Standards, semiannual reports written by a CPA confirm-
ing that the attorney is maintaining an escrow account
and preserving client funds in accordance with the appli-
cable provisions of the attorney disciplinary rules;27 sub-
mitting periodic reports from a psychiatrist or employ-
ing law firm;28 making a refund to a client;29 participat-
ing in the New York State Bar Association’s Lawyer
Assistance Program,30 or showing compliance with the
statutes and rules regulating attorney conduct; not being
the subject of any further disciplinary action, proceeding
or application by the Committee on Professional
Standards; and completing six extra hours of continuing
legal education in ethics and professionalism.31

A decision that places an attorney on a stayed suspen-
sion usually permits the attorney to apply to terminate

the suspension period, which continues until further
order of the Appellate Division, after passage of one or
two years.32 Such an application is distinguishable from
an application for reinstatement (see below) since the
attorney has never actually ceased practice. On occasion,
when an attorney has been suspended from practice for
an indefinite period and the suspension has been stayed
on conditions, the decision permits the attorney to apply
for termination of the suspension after expiration of a
specified period – e.g., two years.33 A decision imposing a
censure may also condition an attorney’s continued prac-
tice. For example, the Third Department has censured an
attorney and directed the attorney to complete, within
one year, six credit hours of CLE in ethics and profession-
alism in addition to the CLE required of all attorneys.34

Disbarred Attorney
An attorney disbarred by the Appellate Division is pro-
hibited from practicing law. Whereas a suspension usual-

ly carries a specific time period, disbarment lasts for at
least seven years.35 An attorney convicted of a felony
“ceases” to be an attorney or competent to practice as
such by operation of statute but the Appellate Division
will nevertheless thereafter strike the attorney’s name
from the roll of attorneys, i.e., disbar the attorney.36

An attorney may admit disciplinary charges and prof-
fer his or her resignation. If the Appellate Division
accepts the resignation, it will enter an order removing or
disbarring the attorney or striking the attorney’s name
from the roll of attorneys.37

Revoked License
The Appellate Division is authorized to revoke the admis-
sion of an attorney to practice for any misrepresentation
or suppression of any information in connection with the
attorney’s application for admission to practice.38

Reinstated Attorney
An attorney who has been suspended or disbarred from
practice may be reinstated to practice by the Appellate
Division. Unless otherwise stated in the decision, the
attorney may then engage in the unrestricted practice of
law. To be reinstated, an attorney must show compliance
with the decision and order of suspension or disbarment,
possession of the character and general fitness to resume
the practice of law, and that he or she passed the Multistate

A censured attorney may continue to practice law.
However, the censure will appear as part of the attorney’s

public disciplinary record.
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Professional Responsibility Examination (MPRE) during
the period of suspension or disbarment.39 The decision
which imposed discipline may also set forth specific
reinstatement prerequisites, such as client refunds40 or
medical opinion that the attorney has the capacity to
resume the practice of law.41 Practice upon reinstatement
may be under certain conditions. For example, reinstated
attorneys may be required to associate with another
attorney as a condition of practice42 or submit semiannu-
al reports by their psychiatrist assessing their continuing
capacity to practice law43 or submit annual CPA reports
regarding their escrow account and client funds.44 It
should be noted that there may be a presumption against
the reinstatement of a disbarred attorney and that a dis-
barment may be considered the Appellate Division’s
conclusion that an attorney has engaged in professional
misconduct that so endangered the public or so dishon-
ored the profession that removal from office was war-
ranted and that the disbarment is not just a form of
lengthy suspension.45

Retired Attorney 
The attorney registration rules46 permit an attorney to
register as retired. An attorney so registering does not
have to pay the biennial registration fee. An attorney is
retired from the practice of law when, other than the per-
formance of legal services without compensation, he or
she does not practice law in any respect and does not
intend ever to engage in acts that constitute the practice
of law. For purposes of registration, judges are considered
retired.

The rules define the practice of law to mean the giving
of legal advice or counsel to, or providing legal represen-
tation for, a particular body or individual in a particular
situation in either the public or private sector in the state
of New York or elsewhere and shall include the appear-
ance as an attorney before any court or administrative
agency.47

The registration rules do not provide for an inactive
status allowing an attorney to pay a lesser or no registra-
tion fee and the retired status is not meant to be an inac-
tive status.

The Fourth Department’s rules specify the notices a
retiring attorney shall make to clients, other attorneys,
and the Office of Court Administration.48

Resigned Attorney
The Appellate Divisions permit attorneys to resign
from the Bar voluntarily for non-disciplinary reasons.
Attorneys who so resign are usually located outside New
York State and resign because they no longer wish to pay
the biennial attorney registration fee. Some are older
attorneys who are retiring from practice while others are

attorneys who are admitted and practice elsewhere but
no longer need to be admitted to practice in New York
State. According to the Third Department’s Web site, an
application to resign will set forth the attorney’s admis-
sion to practice information, whether any disciplinary
matters are pending against the attorney, whether he or
she has clients in New York State, the attorney’s reasons
for making application to resign, and a statement that
the attorney is aware that if he or she later seeks read-
mission, the attorney may be required at that time to
demonstrate possession of the qualifications and charac-
ter and fitness for admission and to pay any attorney
registration fee arrears owed at the time the attorney
submitted his or her voluntary resignation.49 The rules
of the Fourth Department require similar information,
but not the readmission statement, and add that if the
attorney resides out-of-state and is resigning to avoid
paying the attorney registration fees the attorney must
state that he or she does not intend to return to New
York to resume the practice of law.50 If the Appellate
Division accepts the resignation application, it issues
an order.

Readmitted Attorney
On occasion, an attorney who resigns voluntarily for non-
disciplinary reasons changes his or her mind and wants
to be a member of the New York State Bar again. Upon
application, the Appellate Division can readmit the attor-
ney to practice. The Fourth Department rules51 allow for
such an application “for reinstatement” upon a showing
of changed circumstances. If the attorney has been off the
rolls for more than one year, the Fourth Department may
require him or her to pass the MPRE or the Bar examina-
tion and the attorney must personally appear before the
Appellate Division. An application must state, among
other things, the attorney’s admission and disciplinary
status in other jurisdictions and show payment of the
attorney registration fees due when the attorney resigned
and the fees which accrued during the period when the
attorney was resigned. 

Official Documents 
The New York State courts do not issue Bar cards or sim-
ilar documentation that would verify an attorney’s status.
For a $5 fee, the Appellate Divisions will issue a certificate
stating that the attorney was admitted to practice, is in
good standing, and is in compliance with the attorney
registration requirements.52

The attorney registration unit of the Office of Court
Administration assigns attorney registration numbers to
registered attorneys.

The Unified Court System will also issue a “secure
pass” photo identification card to attorneys to ease their
entry into court facilities. On the application form (UCS-
334), attorneys must list their name as it appears in the

CONTINUED FROM PAGE 36
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attorney registration directory53 and include their attor-
ney registration number. A small fee is charged. 

Multi-jurisdictional Practice
In 2002, the American Bar Association made recommen-
dations on multi-jurisdictional practice54 which, if
adopted in New York State, would add to and alter the
above statuses of attorneys. For example, the recommen-
dations would legitimize the provision of temporary
legal services, in-house corporate counsel employment,
and federal practice in New York State by attorneys
admitted in other jurisdictions. The recommendations
also cover pro hac vice admission, motion admission, the
licensing of legal consultants, and temporary practice by
foreign attorneys. ■

1. As a caveat to the discussion that follows, the reader is advised to consult
the exact language of the cited rules and statutes and to note that the Appellate
Division has wide discretion to formulate decisions and orders affecting attor-
neys’ licenses. The discussion is mostly limited to published statutes and rules
and information readily available on Appellate Division Web sites.

2. See Judiciary Law § 90(1)(a), (b). 

3. See Judiciary Law § 466.

4. Eligibility to take the Bar exam can be shown by study of law in an
“approved” law school, or a combination of law school study and law office
study, or a combination of law school study and the actual practice of law in
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Same-sex marriage has become a dominant issue of
our times, particularly as the law relating to this sub-
ject has developed in recent years. Several states have

opened quasi-marital institutions to same-sex couples,
chief among these being Vermont’s and Connecticut’s civil
union laws. Most significant, in May 2004, Massachusetts
became the first state to sanction the creation of same-sex
marriages. And same-sex marriage has advanced on the
global stage, with Belgium, Canada, the Netherlands and
Spain granting equal marriage rights to same-sex couples.

To assist attorneys in advising clients on these issues,
this article maps the present state of the law and high-
lights planning considerations. At the outset, a caveat is
necessary: The legal status of same-sex marriage is evolv-
ing rapidly, with new case law being issued and statutes
being enacted on what seems like a daily basis. 

Indeed, over the past year, New York has emerged as
one of the next battleground states. As this article goes to
press, the First and Third Departments of the Appellate
Division are considering whether New York must grant
marriage rights to same-sex couples; it is likely that the
issue ultimately will be decided by the Court of Appeals.
Meanwhile, an independent issue before New York
courts is whether same-sex marriages validly created in
other jurisdictions are entitled to recognition under New
York law. If so, marrying abroad or (if possible) in
Massachusetts, or entering a civil union in Connecticut or
Vermont, might offer same-sex couples a more expeditious
route to accessing spousal benefits under New York law. 

But irrespective of whether New York sanctions the
creation of same-sex marriages or accords recognition to
same-sex marriages created in other jurisdictions, the

Defense of Marriage Act (DOMA),1 enacted by Congress
in 1996, prohibits any federal-level recognition of same-
sex marriages. Nor are same-sex marriages “portable” to
any of the 40 states that have enacted their own such
bans.

This complex and rapidly shifting landscape presents
a challenge for New York same-sex couples. In consider-
ing the question of marriage, these couples must ask not
only the familiar (and personal) “if,” but also the legal
questions of “when” and “in what jurisdiction.”
Moreover, because their marriages will not be recognized
universally, same-sex couples must plan carefully for
marriage. In particular, they must be aware of difficulties
in obtaining a future divorce and the fact that accessing
certain state-level spousal benefits could result in adverse
federal tax consequences. Until addressed by the New
York Court of Appeals or the Legislature, the rights of
same-sex couples under state law will be clouded by
uncertainty.

Out-of-State Developments
New York attorneys need to be familiar with out-of-state
developments for several reasons. First, many New York
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same-sex couples have traveled, or will travel, to other
jurisdictions for the purpose of marrying or becoming
civilly united. Second, same-sex couples may become
domiciled in New York after having married elsewhere.
Third, for the New York same-sex couple that owns prop-
erty in another jurisdiction, marrying, becoming civilly
united or creating a “quasi” marriage might enable the
couple to access transfer tax benefits from the other juris-
diction. Finally, these out-of-state developments inform
the spectrum of paths that New York’s courts or legisla-
ture might choose to take.

Vermont Civil Unions
In the first U.S. breakthrough with enduring implications,
the Vermont Supreme Court ruled in 1999 that denying
same-sex couples the benefits of marriage violates the
Vermont Constitution’s Common Benefits Clause.2 The
court directed the legislature to modify Vermont’s mar-
riage statute, either by opening marriage to same-sex cou-
ples or by crafting “some equivalent statutory alterna-
tive.” The legislature chose the latter and created the
“civil union.”3 Because civil unions were intended to be
“separate but equal,” the civil union statute defines “mar-
riage” as “the legally recognized union of one man and
one woman,” while also providing that parties to a civil
union shall be “spouses” and “have all the same benefits,
protections and responsibilities under [Vermont] law . . .
as are granted to spouses in a marriage.”4 Thus, under
Vermont law, the sole distinction between a civil union
and a marriage is the nomenclature. 

Vermont imposes no residency requirements for enter-
ing a civil union. Consequently, thousands of non-Vermont
couples, the greatest number of them from New York, have
traveled to Vermont to become civilly united.5 But
Vermont is presently one of only two states to solemnize
civil unions, which has clouded “portability” – that is, the
extent to which civil unions will be recognized in other
jurisdictions. Because of strict residency requirements to
file for civil union dissolution in Vermont court,6 this ques-
tion has been brought to bear in the dissolution context.
While trial courts in Iowa and West Virginia have each rec-
ognized a Vermont civil union in order to dissolve it,7
appellate courts in Connecticut and Georgia have refused
to do so.8 As discussed below, in 2003, the New York
Supreme Court for Nassau County became the only non-
Vermont court that has extended affirmative rights to civil-
ly united spouses. That decision was overturned by the
Appellate Division, Second Department in October 2005.

Massachusetts Marriage
Nearly four years after the Vermont Supreme Court’s his-
toric decision, the Massachusetts Supreme Judicial Court
took the further step, ruling that “[l]imiting the protec-
tions, benefits and obligations of civil marriage to oppo-
site-sex couples violates the basic premise of individual

liberty and equality under law protected by the
Massachusetts Constitution.”9 On May 17, 2004,
Massachusetts town clerks became required to issue mar-
riage licenses to same-sex couples. Same-sex couples who
marry are entitled to all benefits that Massachusetts
extends to married couples.

Presently, however, same-sex couples are unable to
marry in Massachusetts unless both parties reside, or
manifest an intention to reside, in Massachusetts. The
limitation stems from an obscure 1913 statute, which
provides that “no marriage shall be contracted in

[Massachusetts] by a party residing and intending to
continue to reside in another jurisdiction if such marriage
would be void if contracted in such other jurisdiction,
and every marriage contracted in [Massachusetts] in vio-
lation hereof shall be null and void.”10 Based on that
statute, Massachusetts town clerks have been ordered to
“cease and desist” from granting marriage licenses to out-
of-state same-sex couples. In late 2005, the Massachusetts
Supreme Judicial Court heard oral arguments in a lawsuit
that challenges the statute’s constitutionality;11 as of this
writing, no decision has been rendered.

An initial effort to amend the Massachusetts
Constitution failed to gain sufficient support in the legis-
lature. Opponents of equal marriage rights now seek to
place an amendment before voters on the November
2008 ballot.

Connecticut Civil Unions
In April, Connecticut became the first state to enact civil
unions without court mandate.12 The law, which took
effect on October 1, extends to civil union “partners” “all
the same benefits, protections and responsibilities under
law . . . as are granted to spouses in a marriage.” Unlike
its Vermont analog, however, the Connecticut statute
does not define the parties to a civil union as “spouses.”13

Quasi-Marital Institutions
Additionally, several state legislatures have created
quasi-marital institutions that make available to same-sex
couples certain rights that state law had previously
reserved for married spouses. The benefits associated
with these institutions vary widely; at a minimum, each
grants registrants hospital visitation and healthcare deci-
sion-making rights. California’s statewide domestic part-
nership registry extends all non-tax rights that are avail-
able to married spouses under California law.14 New
Jersey’s domestic partnership law extends certain rights

Several state legislatures have created
quasi-marital institutions, affording

same-sex couples certain rights
previously reserved for married spouses.
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as next of kin but not intestate inheritance or elective
share rights.15 Domestic partners are not treated as spous-
es for income and estate tax purposes, but the law does
exempt transfers to a surviving domestic partner from
New Jersey inheritance tax.16 Couples who register as
domestic partners in Maine or as “reciprocal beneficiar-
ies” in Hawaii are entitled under those states’ laws to
(among other benefits) the intestate inheritance prefer-
ence and right to elect against a partner’s will.17

In other states, legislative efforts are underway to
extend various levels of relationship recognition to same-
sex couples. Alongside this activity, a number of lawsuits
pending in state courts challenge the inability of same-sex

couples to marry. Trial courts in California and
Washington have held that their respective state constitu-
tions require equal marriage rights for same-sex cou-
ples;18 both of the decisions are on appeal. Lawsuits are
also pending in Connecticut, Florida, Maryland, New
Jersey and, as discussed below, before the New York
Appellate Division (First and Third Departments).19

Finally, dozens of U.S. municipalities, including nine
in New York State, offer domestic partnership registries.20

While statutory rights associated with these municipal
registries generally are few, registration could enable a
couple to access certain third-party benefits. For instance,
many employers make registration a prerequisite to
accessing employment-related domestic-partner benefits.
Moreover, entering a municipal registry could enable
couples to access rights under the laws of other jurisdic-
tions. Registration of a domestic partnership could also
provide prima facie evidence of a couple’s relationship,
which could prove essential in a variety of legal contexts.

Developments Abroad
In 2001, the Netherlands became the world’s first jurisdic-
tion to grant full marriage equality to same-sex couples.
Subsequently, Belgium, Canada and Spain have opened
marriage to same-sex couples. Among these countries,
Canada is alone in imposing no nationality or residency
requirement, and many U.S. same-sex couples have
already traveled to Canada to marry.21

New York Marriage Law
New York’s marriage law is codified in the Domestic
Relations Law (DRL), which facially imposes only two
substantive requirements to create a marriage: a mini-

mum age requirement22 and the “consent of parties capa-
ble in law of making a contract.”23 Although neither
requirement is phrased in gender-specific terms, New
York courts consistently have held that as a matter of
statutory interpretation, the DRL does not authorize the
creation of same-sex marriage.24 At the same time, how-
ever, there has never been a New York statute or constitu-
tional provision that expressly prohibits the state from
sanctioning the creation of same-sex marriages or from
recognizing such marriages created in other jurisdictions.
Based on this absence, Attorney General Eliot Spitzer
concluded in a March 2004 advisory opinion that while
the DRL probably does not authorize the creation of

same-sex marriages, the exclusion of same-sex couples
from marriage “presents serious constitutional concerns”
under the New York State Constitution.25

Following the Attorney General’s pronouncement,
five separate lawsuits that challenge the exclusion were
filed in New York courts. Each lawsuit asserts that deny-
ing same-sex couples the right to marry violates the
state’s constitution, which, as the Court of Appeals has
acknowledged in another context, “affords the individual
greater rights than those provided by its federal counter-
part.”26 In particular, the plaintiffs argue that New York’s
Due Process Clause grants a fundamental right to marry
a person of one’s choice, and that under New York’s
Equal Protection Clause, restricting marriage to opposite-
sex couples cannot survive the heightened scrutiny that
applies to deprivations of fundamental rights and to clas-
sifications based on sex and (possibly) sexual orienta-
tion.27 Two of the lawsuits also raise a statutory argu-
ment, claiming that the DRL’s facial gender neutrality
requires permitting same-sex couples to marry.

The Supreme Courts for Albany, Rockland and
Tompkins Counties all have rejected such challenges. As to
the due process claim, these courts have declined to find a
fundamental right to enter a same-sex marriage. As to the
equal protection claims, these courts have denied that the
ban on same-sex marriage is tantamount to a sex-based
(i.e., suspect) classification, and have rejected the claim that
heightened scrutiny applies to classifications that implicate
sexual orientation. Having dispensed with these argu-
ments, the courts have held that the state has a rational
basis for limiting marriage to opposite-sex couples.28

In February 2005, the Supreme Court for New York
County reached the opposite conclusion, holding that the

There has never been a New York statute or constitutional
provision that expressly prohibits the state from sanctioning
the creation of same-sex marriages or from recognizing such

marriages created in other jurisdictions.
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New York State Constitution requires the state to permit
same-sex couples to marry. Without determining if
heightened scrutiny is applicable, the court applied the
rational basis test, concluding that the defendant City of
New York “has not presented even a legitimate State pur-
pose that is rationally served by barring same-sex mar-
riage.”29 On these grounds, the court held that the DRL
must be interpreted to permit same-sex marriage. The
court’s decision has been stayed pending the City of New
York’s appeal.

Because the New York Court of Appeals has declined
to entertain a direct appeal to these decisions, the First
and Third Appellate Departments must first rule on the
appeals. Both appellate courts heard oral arguments in
late 2005.

Recognition by New York of Out-of-State 
Same-Sex Marriages 
The “Place-of-Celebration” Rule and 
Langan v. St. Vincent’s Hospital
As the issue of whether same-sex couples can create a
marriage in New York moves through state courts, an
independent issue is whether New York will recognize a
same-sex marriage that has been solemnized by another
jurisdiction.

To determine if an out-of-state marriage is legally rec-
ognizable, most states, including New York, apply the
“place-of-celebration” rule: The marriage will be recog-
nized as long as the marriage (1) is valid in the jurisdic-
tion where it was created and (2) does not violate an
important public policy of the forum state.30 Historically,
New York courts have given this rule a broad application.
The mere fact that New York law would not permit the
creation of a marriage has never been equated with a
public policy against the marriage.31 Rather, marriages
have been found to contravene New York public policy
only if New York statute expressly prohibits recognition
or if recognition would be “offensive to the public sense
of morality to a degree regarded generally with abhor-
rence.”32 As to the former, no New York statute expressly
prohibits the recognition of same-sex marriage. As to the
latter, only “polygamy or incest in a degree regarded gen-
erally as within the prohibition of natural law” has risen
to such level.33 Thus, even though New York law pro-
hibits the creation of a common-law marriage,34 a
common-law marriage that is lawfully created in
Pennsylvania will be recognized in New York.35 Similarly,
while an uncle and niece cannot marry in New York,36

such a marriage lawfully created in Italy will be recog-
nized in New York.37

In 2003, the Supreme Court for Nassau County
became the first New York court to apply the place-of-cel-
ebration rule in the context of a same-sex spousal rela-
tionship. In Langan v. St. Vincent’s Hospital, the court con-
cluded that the place-of-celebration rule requires New

York to recognize the parties to a Vermont civil union as
spouses.38 Langan arose in the context of the Wrongful
Death Act, codified in the Estates, Powers & Trusts Law
(EPTL).39 The Act extends standing in a wrongful-death
action to a decedent’s distributees,40 a class defined else-
where in the EPTL to include, among others, a decedent’s
“spouse.”41 The question presented was whether the
decedent’s civil-union partner qualified as his spouse,
and thus as a “distributee” with standing under the Act.
As to the first prong, the court noted that Vermont law
calls the parties to a civil union “spouses,” and conclud-
ed that “[a] civil union under Vermont law is distinguish-
able from marriage only in title.” As to the public policy
exception, the court found that recognizing same-
sex unions would actually be consistent with the public
policy of New York, a state that already has extended
a panoply of legal protections to same-sex couples. On
these bases, the court concluded that the survivor of a
civil union is a distributee of the decedent and, as such,
has standing under the Act.

In October 2005, a divided panel of the Appellate
Division, Second Department reversed the trial court
decision. The majority considered the “civil union” label
dispositive: “In essence, this court is being asked to create
a relationship never intended by the State of Vermont in
creating civil unions or by the decedent or the plaintiff in
entering into their civil union.” However, the Appellate
Division left open the question of whether a marriage law-
fully created in another state would be entitled to recog-
nition under New York law: “The fact that since the per-
fection of this appeal the State of Massachusetts has judi-
cially created such right for its citizens is of no moment
here since the plaintiff and the decedent were not married
in that jurisdiction.”42

An appeal is expected in Langan. If the Court of
Appeals agrees with the trial court’s reasoning, then
same-sex partners who lawfully create a spousal relation-
ship in another jurisdiction, whether by entering a civil
union or marriage, will be entitled to all rights that New
York law extends to spouses. Attorney General Spitzer’s
March 2004 advisory opinion gave the Langan trial court
decision such an interpretation, stating, “New York law
presumptively requires that parties to [same-sex unions
created in other jurisdictions] must be treated as spouses
for purposes of New York law.”43 Following the Attorney
General’s lead, New York Comptroller Alan Hevesi
announced that the New York State and Local Retirement
System, over which his office has jurisdiction, will “recog-
nize a same-sex Canadian marriage in the same manner
as an opposite-sex New York marriage, based on the prin-
ciple of comity.”44 The City of New York, as well as the
municipal governments of Brighton, Buffalo, East
Hampton, Ithaca, Nyack, and Rochester, have also
announced that they will recognize for all municipal pur-
poses any validly created same-sex marriage. Several pri-
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vate employers and insurance providers have also indi-
cated that they will recognize New York same-sex cou-
ples’ marriages that are valid where created.45

Still, given Governor Pataki’s stated opposition to
same-sex marriage, it appears that state executive-branch
agencies will not recognize out-of-state same-sex mar-
riages. A spokesman for the New York Department of
Taxation and Finance has indicated that because New
York taxpayers generally are required to use the same fil-
ing status on their New York income tax returns as on
their federal tax returns,46 same-sex couples who have
married elsewhere are not able to file New York income
tax returns as married.47

Federal Non-recognition of Same-Sex Marriage
Notwithstanding these state-level developments, the
DOMA has frozen federal law.

Historically, the federal government has recognized
any marriage that is valid under the laws of any state. But
DOMA renders this principle inapplicable to same-sex
couples. DOMA defined, for all federal purposes, “mar-
riage” as “a legal union between one man and one
woman as husband and wife” and “spouse” to “refer[]
only to a person of the opposite sex who is a husband or
wife.”48 As such, same-sex couples – even if recognized as
married by one of the 50 states – are denied access to all
1,138 federal benefits, rights and privileges that are con-
tingent upon marital status, including 179 provisions of
federal tax law.49

Besides denying federal-level recognition of same-sex
marriage, DOMA purports to authorize – but not require
– each state to refuse to “give effect to any public act,
record or judicial proceeding concerning a relationship
that is treated as a marriage . . . or a right or claim arising
from such relationship.”50 For additional measure, 40
states have enacted their own “mini-DOMAs” – constitu-
tional or statutory provisions that prohibit the creation or
recognition of same-sex marriages.51 Thus, the portability
of a same-sex couple’s spousal relationship is severely
limited as the couple travels across the country, and espe-

cially outside the Northeast. While many scholars have
questioned DOMA’s constitutionality,52 gay rights organ-
izations, believing that a constitutional challenge would
fuel efforts to amend the U.S. Constitution, have been dis-
couraging any challenge to the statute.

Planning for Marriage
New York same-sex couples are faced with a patchwork
of legal rights and uncertainties. They are already able to
marry in Canada or to become civilly united in
Connecticut and Vermont. New York may itself soon (or
may not) solemnize same-sex marriages. New York law
may (or may not) require the state to recognize same-sex
marriages that are validly created in other jurisdictions.
The federal government unambiguously (though perhaps
unconstitutionally) denies any recognition of same-sex
spousal relationships. Thus for New York same-sex cou-
ples who want to marry, careful planning is key.

Choice of Jurisdiction
Thus, for New York same-sex partners planning to marry,
the threshold question is where to marry. Canada proba-
bly is the best option. New York precedent suggests that
the place-of-celebration rule applies equally to marriages
created in other countries as to marriages created in other
U.S. states. The case for Canada is not unassailable, how-
ever, because of Canada’s one-year residency require-
ment for divorce. Thus, if for some reason New York
courts were to deny recognition to a same-sex marriage
created in Canada, to obtain a divorce might require one
of the spouses to establish residency in Canada.

Marrying in Massachusetts is not presently a viable
option for most New York resident couples. Massachu-
setts’s marriage application form requires the couple to
affirm that both applicants reside or intend to reside in
Massachusetts. It is not entirely clear how such intent is
demonstrated. Couples who marry in violation of the
statute will be committing perjury and their marriages
will be void ab initio.53 Moreover, because New York’s
recognition of an out-of-state marriage will hinge on the
marriage having been lawfully created, same-sex couples
who marry in violation of the statute will have dubious
legal status in New York.

As between a Canadian marriage and a Vermont or
Connecticut civil union, Canadian marriage is preferable.
The Appellate Division’s Langan decision suggests that
even if being civilly united spouses is not sufficient, mar-
ried spouses might still be able to access the rights that
New York extends to married opposite-sex spouses.
Moreover, other states that might be willing to recognize
a same-sex marriage might agree with the Appellate
Division’s conclusion that the “civil union” title is not
inconsequential. At the federal level, if DOMA were to be
overturned or repealed, marriage would surely have fed-
eral effect, while civil unions might not. 
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Now or Later?
A second question is when to marry. Marrying today will
immediately enable New York same-sex couples to access
benefits from those public and private institutions that
have already announced a policy of recognition of all
lawfully created same-sex marriages. These benefits
could be significant for some couples – for instance, if one
spouse is a participant in the New York State and Local
Retirement System. Even without such benefits, couples
still might choose to marry today, for doing so would put
them in a strong position to access spousal rights if the
Langan plaintiff prevails or if New York marriage were
opened to same-sex couples. Other couples may choose
to wait for New York law to become clearer. There are, of
course, significant non-legal reasons that many couples
would decide against marrying in another state or coun-
try. In the meantime, these couples may wish to consider
registering as domestic partners, in order to ensure a min-
imum baseline of government recognition of their rela-
tionship. 

Planning Measures
Same-sex couples must plan carefully for marriage, espe-
cially because it is not clear that a same-sex marriage can
be dissolved as easily as an opposite-sex marriage and
because accessing state-level benefits could have federal
tax consequences.

Prenuptial agreements. Same-sex couples must be
aware of the state-level obligations associated with mar-
riage, such as the support obligation54 and the spousal
elective share.55 As is true for opposite-sex couples,
prenuptial agreements are advisable both to limit the
applicability of such obligations and to establish a base-
line for asset distribution if the marriage should end.

For same-sex couples, prenuptial agreements take on
added importance because of the difficulty the couple
might encounter in obtaining a divorce. Whereas oppo-
site-sex married couples generally can divorce in their
state of residence (regardless of whether the marriage
was created in that state), such access is not clear for
same-sex couples. As of yet, no New York court has ruled
as to whether it has authority to dissolve a same-sex mar-
riage or civil union created in another jurisdiction.
Moreover, if the couple were to move to another state, it
is not clear the other state would dissolve the relation-
ship. For these couples, returning to the jurisdiction
that solemnized the relationship might become the only
means of obtaining a divorce. But Canada and Mas-
sachusetts each require one spouse to satisfy a one-year
residency requirement before the spouses can avail them-
selves of the courts to divorce, and Connecticut and
Vermont each impose the same requirements to dissolve
a civil union. If a marriage or civil union cannot be dis-
solved, the parties probably would not be able to marry
or become civilly united again.

A prenuptial agreement can address such hurdles. The
agreement could stipulate that if the spouses decide to
dissolve their relationship, one or both spouses will
become resident of a jurisdiction that will sanction disso-
lution. Alternatively, the agreement can provide that if
dissolution cannot be obtained in New York, the prenup-
tial agreement should be construed as a contractual
domestic partnership agreement, upon which an arbitra-
tor shall rely to allocate the spouses’ assets.

For same-sex couples, prenuptial agreements also take
on added importance because transfers incident to
divorce could trigger federal transfer and income taxes.
The Internal Revenue Code provides for no gain or loss
recognition to the recipient of a transfer incident to
divorce.56 But DOMA renders this provision inapplicable
to same-sex couples. Thus, a transfer pursuant to dissolu-
tion of a same-sex marriage or civil union might be treat-
ed as a gift for federal gift tax purposes, triggering tax lia-
bility (or an erosion of the transferring party’s $1 million
lifetime exclusion) to the extent the transfer exceeds the
annual gift-tax exclusion amount ($12,000 in 2006). A
prenuptial agreement might anticipate this consequence
by stipulating that upon divorce, any asset held prior to
the marriage will be returned to the spouse who owned it
and that assets acquired during marriage would be divid-
ed between the spouses in accordance with consideration
furnished.

Wills, health care proxies and powers of attorney. In
certain states, but not New York,57 if a testator executes a
will prior to marrying, his or her subsequent marriage
will serve to revoke or modify the will, unless the will
was executed “in contemplation” of marriage.58 At a min-
imum, therefore, parties to a same-sex marriage should
evaluate and perhaps revise or republish their wills. In
addition, each party to a same-sex marriage will need to
confirm that a spousal claim to the elective share will not
defeat the party’s desired scheme for distribution of pro-
bate and non-probate assets.

Individuals who will have taxable estates might also
consider revising their wills in anticipation of state-level
opportunities for tax deferral or savings. (In 2006, all
gross estates exceeding $1 million are subject to the New
York estate tax; all gross estates exceeding $2 million are
subject to the federal estate tax.) The New York estate tax
generally tracks federal estate tax determinations of a
decedent’s marital status.59 But if New York law were to
require recognition of same-sex marriages or civil unions,
the New York tax law would have to be read in a manner
that extends equal rights to same-sex spouses. As such,

Same-sex couples must plan carefully
for marriage, especially because

it is not clear that a same-sex
marriage can be dissolved as easily

as an opposite-sex marriage.
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the marital deduction from New York estate tax would be
available for transfers at death to a surviving same-sex
spouse if the transfer is made outright or, presumably, in
a “QTIP-able” trust (under which income is paid to the
surviving spouse and, upon death of the surviving
spouse, the assets are distributed in the manner directed
by the decedent).60 But in planning for these potential
opportunities at the state level, the estate plan should also
take account of a surviving spouse’s immediate cash
needs, as such needs could be impacted by the federal
estate tax.61

Additionally, because same-sex couples who marry
will face uncertainty as to whether their marriages will be
recognized if something were to happen to one of them as
they travel outside of New York State, the couples should
maintain powers of attorney and health care proxies.

Federal Tax Traps
Same-sex couples should be aware that accessing state-
level benefits could trigger adverse federal tax conse-
quences. For instance, numerous states, including New
York, permit married couples to take title to property 
as a tenancy by the entirety, a form that historically has
offered greater creditor protection than other forms of
joint tenancies.62 Upon creation, a tenancy by the entirety
vests equal property rights in both spouses, regardless of
the manner in which consideration was furnished.63 As a
tax matter, however, if both spouses do not furnish equal
consideration, the creation of a tenancy by the entirety
will be considered a gift for federal purposes.64 For oppo-
site-sex couples, the gift would qualify for the federal gift
tax marital deduction; but for same-sex couples, on
account of DOMA, the gift would be deductible only to
the extent valued at an amount not greater than the annu-
al gift-tax exclusion amount.

DOMA’s flip side, of course, is that same-sex couples,
including those who marry, are not subject to any of the
federal rules governing intrafamily wealth transfer.
Nevertheless, it may be advisable for same-sex married
couples to avoid taking advantage of such “opportuni-
ties,” in order to “prevent others from using the designa-
tion of ‘single’ [for tax purposes] to argue or prove that a
person is not really married when that issue arises in other
legal contexts.”65 The same considerations suggest that
same-sex married couples act as though they are bound by
federal tax code provisions limiting intrafamily wealth
transfers. Opting into such requirements would also avoid
the need for “emergency planning” if DOMA were to be
overturned or repealed and same-sex marriages were to
become recognized for federal tax purposes.

Conclusion
Nearly six years after civil unions became available in
Vermont and almost two years after Massachusetts began
creating same-sex marriages, considerable uncertainty

remains. Among the states, New York seems most likely
to recognize out-of-state relationships; it is also a proba-
ble contender to become the next state to authorize the
creation of same-sex marriages. Yet, in this climate of
uncertainty, there are many reasons why same-sex cou-
ples should evaluate their options. ■
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To the Forum:
I am a sole practitioner with a general
practice. One area in which I practice is
real property transactions and mort-
gage foreclosures for local banks. The
mortgage foreclosure business is high-
ly competitive and quite lucrative.
However, keeping the business of the
lenders requires aggressive litigation
and quick results.

Recently a local bank for which I
do a lot of this type of work asked me
to become an “officer” of the bank,
pursuant to a resolution of the Board
of Directors, for the sole and express-
ly limited purpose of providing the
affidavits of merit necessary to sup-
port applications in foreclosure
actions. Foreclosures are frequently
successful upon the default of the
property owner. The courts are there-
fore adamant in requiring competent
affidavits of merit from an officer of
the plaintiff corporate lender.
Obtaining such affidavits sometimes
slows things down so the bank has
devised this method of expediting the
process. 

I am a little uncomfortable with this
proposal as I am also the attorney of
record in these actions, and, of course,
not an employee of the bank, but
would not like to lose the client. Is it
OK to go along with the bank’s request
under the Disciplinary Rules? Is there
any other ethical problem with my
agreeing to do this?

Thanks for your help.

Sincerely,
Concerned

Dear Concerned:
Under the ethical and professional
guidelines of the New York Lawyer’s
Code of Professional Responsibility, it
appears that you should not accept the
bank’s offer.

At first glance, taking on the role of
a bank officer does not seem to be a
problem. As the attorney of record, you
already know all the facts necessary to
issue or not issue an Affidavit of Merit
on a particular foreclosure action. It is

undoubtedly frustrating to the bank
(and to you as well) that an independ-
ent officer must also research the facts
of the case and review the file, only to
make the same decision that you could
have made earlier. Avoiding duplica-
tion of effort, and saving significant
amounts of time, by making you an
officer is certainly appealing. However,
it is not that simple.

First, you would be placing yourself
in a conflict-of-interest position, be-
cause your own interest – maintaining
the bank as a client for foreclosure
actions – may influence your view on
the worthiness of a case’s Affidavit of
Merit. See DR 5-101 (Conflicts of
Interest – Lawyer’s Own Interests).
You have stated in your question that
the reason you are considering taking
this offer is because the foreclosure
business is highly competitive, and
you do not want to risk losing the
client. Your own words imply that you
are considering this offer only because
of your own interests. 

In addition, DR 1-107(A) (Contrac-
tual Relationships Between Lawyers
and Nonlegal Professionals) states, “. . .
a lawyer must remain completely
responsible for his or her own inde-
pendent professional judgment . . .” As
noted, you have stated in your ques-
tion that the reason you are consider-
ing accepting this offer is because you
would not like to lose the client by
refusing. It appears that with its offer
the bank is already influencing your
professional judgment. As attorney for
the bank on foreclosure actions, one of
your responsibilities is to review
Affidavits of Merit to insure that they
are proper and based on fact. If you
also are charged with the task of actu-
ally preparing these Affidavits, your
independent judgment may be com-
promised, and you may be tempt-
ed to overlook procedural defects
given your client’s desire for “quick
results.”

Further, what would happen if you
were called as a witness in a foreclo-
sure proceeding to testify as to how
you arrived at your decision to issue an

Affidavit of Merit? That would be a
violation of DR 5-102, “Lawyers as
Witnesses.” You might even be asked
to divulge information you obtained as
the attorney in the case, not as the bank
officer, which otherwise would be
privileged as an attorney-client com-
munication.

A final concern, but by no means
the least important, is found in DR 9-
101, “Avoiding Even the Appearance
of Impropriety.” Not only could the
issues mentioned above create the
appearance of impropriety on your
part, but you might also be placing
your client, the bank, in a similar posi-
tion. The New York State Banking
Department may view your appoint-
ment as an officer as being question-
able, because you are not an employee
of the bank but rather the attorney of
record – and this would involve both
you and the bank as participating par-
ties. The bank may be perceived by the
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questionable ethical matters looming
overhead.

The Forum, by
Elaine D. Papas, Executive V.P. and
General Counsel
Trump Mortgage, LLC
New York, NY

While I was attending a cocktail
party the other night, the host intro-
duced me to another guest as an
“employment lawyer.” Before I could
say a thing, this person started explain-
ing to me that she was being sexually
harassed at work and wanted to know if
I could help her. Although I immediate-
ly tried to terminate the conversation,
she persisted in relating a few of the
details regarding her incipient claim.

I finally was able to explain to her
that I really could not handle her

Banking Department as using such an
appointment to circumvent the very
system the bank is responsible to
uphold. There is a reason the Banking
Department requires an officer of the
bank, not the attorney representing the
bank, to sign the Affidavit of Merit – to
avoid any appearance or actual preju-
dice in issuing an Affidavit for all the
reasons mentioned herein. 

Perhaps a solution is for you to
suggest to your client that this posi-
tion be offered to a trusted colleague
who has practiced in this area of the
law. This might be someone who is
retired, and therefore available to
accept the role. He or she could
review findings and file information
submitted by you on an ongoing basis
as the case progresses, and thereby be
prepared to issue an Affidavit of Merit
as expeditiously as you could prepare
it. In this manner, you are safely
focused on continuing your work as
the attorney of record and on servic-
ing your bank client, without any

QUESTION FOR THE 
NEXT ATTORNEY
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case, because I represent only man-
agement in labor and employment
matters. She then asked if I could rec-
ommend another lawyer who might
be able to help her. As I was about to
give her a name or two, she men-
tioned for the first time the name of
her employer, who is one of my
clients. With that news, I told her I
wasn’t sure if I could refer her to any-
one else.

Knowing that she is interested in
suing one of my firm’s current
clients, am I allowed to give her the
name of another lawyer, even though
that might be considered “adverse”
to my client’s interests? And whether
I give her another lawyer’s name, or
not, can I tell my client about this
encounter?

Sincerely, 
Cornered at a Cocktail Party
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Question: I have a question
about the past tense of plea. I
have seen the past tense plead-

ed used, for example, “The defendant
pleaded guilty,” but pleaded has always
struck me as an incorrect substitute for
pled.

Answer: Perhaps you thought that
pleaded was incorrect because pled is
more often used by lawyers and
judges. See, for example, in State v.
Toliver, 187 Wis. 2d 345: “Toliver pled
guilty to the two counts . . . .”

Surprisingly, however, non-legal
authorities prefer pleaded. For example,
Wilson Follett, in his book Modern
American Usage, 1984, flatly rejects pled.
He writes, “Pleaded is educated; pled is
not.” The Oxford English Dictionary is
not so arbitrary, but it also prefers
pleaded, labeling pled “dialectical,” and
occurring only in the Scottish language
and in American English.

The past tense pleaded is also older
than pled, having entered English dur-
ing the 16th century, when it replaced
the original past tense plead (which was
pronounced “pled,” like the current
past tense of read). Later, the past tense
came to be spelled the way it was pro-
nounced, pled, and was used along
with the past tense pleaded.

Its wide acceptance in legal use may
have been by analogy to the past tense
of the verb lead (led). As you may have
noticed, journalists now sometimes
misspell the past tense of lead as lead
instead of led, though they pronounce
it led like the noun lead (the metallic
element). That misspelling results in
surprising sentences like, “At the end
of the race, the Ethiopian runners lead
(“led”) all the other runners.”

The etymology of so-called “weak”
verbs like plead is interesting. Weak
verbs add -ed to form the past tense;
strong verbs change internally to form
the past tense. In Old English – before
about 1100 A.D. – there were many
more “strong” verbs than “weak”
ones. But during the centuries, weak
verbs have come to greatly outnumber
strong verbs. For example, in Old
English, the verb help was a strong

verb, its past tense being holpen. Some
of the strong verbs still in existence are
catch/caught, drink/drank, and eat/ate.

A few verbs retain both their strong
and weak past tenses, depending on
their meaning. Criminals were hanged,
but pictures are hung. If you consider
the past tense of plead to be pled, you
are treating plead as a strong verb.
People sometimes disagree about
whether to treat a verb as weak or
strong. Which do you prefer as the past
tense of the following verbs: wove or
weaved; dove or dived; strove or strived; lit
or lighted? (My spell-check disap-
proves of only one past tense of those
listed; it tells me that weaved is spelled
wrong.)

The preference for pled over pleaded
may be due to the tendency of legal
writers to retain old formulas, copy-
book words and phrases. David
Mellinkoff, in his 1963 book, The
Language of the Law, says that in former
times lawyers retained archaic lan-
guage because of their “awestruck
respect for the magic potency of
words.” He adds that currently, how-
ever, lawyers often use language no
longer in general use as a mnemonic
device: “[N]o longer for fear the law
itself will be forgotten if the language
changes, but that the lawyer might for-
get it.” (p. 438). The result, says
Mellinkoff, is “choking redundancies”
like:

null, void, and of no effect
rest, residue, and remainder
without let and hindrance

Lawyers have written asking
whether “Further affiant sayeth
naught,” should be re-written “Further
affiant sayeth nothing.” Both expres-
sions are archaic, and should be dis-
carded. The word naught is almost
never used except in an expression
like, “My efforts came to naught,” and
sometimes in poetry. The word further,
meaning “additional” is still in general
use, but the syntax is out of date.
Current usage would require, “The
affiant says nothing further.”

Readers have asked about the
meaning of another anachronism:

“Know all men by these presents.” A
New Jersey lawyer once polled his fel-
low lawyers to find out how many
knew what that statement meant. Most
had no idea. Those who thought they
knew believed that presents meant
“gifts.” In fact, presents has nothing to
do with gifts. It is a truncated form of
the Medieval Latin phrase presens
scriptum, which meant “present writ-
ing.” 

Errata:
In the September issue, writing about
blends, I said that Roger Federer, after
winning the third straight men’s single
final tournament at Wimbledon, “cre-
ated” the blend threepeat. Attorney
David A. Pravda set me straight.
Although Federer used the word, it
had already been created.

And from Stamford, Connecticut:
Attorney Theodore J. Greene (referring
to the same column) corrected my des-
ignation of the person credited with
giving the hamburger sandwich its
name as the German nobleman who
was the “Earl” of Hamburg. But Mr.
Greene informed me that the noble-
man should have been identified as the
“Landgrave” of Hamburg, a title com-
bining the German lant (“land”) and
the German title grave (“count”). An
“earl,” it seems, ranks higher in the
hierarchy of German nobility than a
count.

Finally, a more egregious error:
Attorney Clinton Neagley, of the
University of California (Davis), point-
ed out that my reference to the “Lord’s
Prayer” in the October “Language
Tips” should instead have been to the
23rd Psalm.

My thanks to these and to all other
careful readers for their input. ■

LANGUAGE TIPS
GERTRUDE BLOCK

GERTRUDE BLOCK is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion Writing
(American Bar Association). Her most recent
book is Legal Writing Advice: Questions and
Answers (W. S. Hein & Co., 2004).
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• An analysis section; 
• A discussion of policy arguments;

and
• A conclusion. 

This structure delays the writer
from getting to the point until page
20.13 You can get to your point quicker
by making your background or over-
view section brief and by adding some
analysis and policy information into
the body of your argument.14 The goal
is to avoid unnecessary or lengthy
diversions.

Other scholarly writings include
substantive-law articles and how-to
guides. A substantive-law article focus-
es on a law’s development and en-
forcement with emphasis on dividing
the discussion into elements of the law
and issues in controversy. A how-to
guide explains the step-by-step actions
that someone would follow to do
something. Both are typically designed
for a practitioner who needs quick
answers with citeable research. 

The structure of a substantive-law
article consists of 

• An introduction;
• The law, including its develop-

ment and passage;
• A discussion of the issues and ele-

ments of that law, discussing pri-
mary and secondary authority
and questions in dispute; 

• A discussion of practical conse-
quences; and

• A conclusion.
The structure of a how-to guide (for

appeals, for example) consists of
• An introduction; 
• A description of what appeals are;
• A discussion on why you’d want

to appeal;
• A discussion on which court to

appeal to and its jurisdiction; 
• A description of the necessary

papers, forms, or fees; 
• A discussion of the service of

papers to opposing sides; 
• A discussion on how to write the

brief and argue orally; and  
• A conclusion.

Drafting
Create an outline, list, diagram, or
chart to keep your notes and research
organized so that you can find them
easily. After completing your initial
research and an outline, start writing.
This is usually when the dread sets in:
you’ve done all the preparation but
now must fill in the blank space on
your page or screen. You might believe
that the best approach is to begin at the
beginning and write a perfect intro-
duction. But your first draft will go
smoothly if it’s nothing more than a
“brain-dump”15 or a rough outline of
the main ideas and how they link with
your research. You can also write “zero
drafts” in which you write down
everything you know about your topic
“without regard for order, grammar, or
brilliance.”16 Or you can start with a
fact section or a point clear in your
mind.

Don’t finish all your research before
you start drafting — or you’ll never
start your draft. The goal isn’t to know
everything by the time you start but
rather to know everything by the time
you’re done. If you get writer’s block,
force yourself to continue. Make a
schedule and stick to it. As one writer
put it, “honor, pride and guilt will
motivate you into completing your
task.”17 Writing is tough. But the end
justifies the means. Nothing important
is easy. 

Writing
Strive for simplicity, clarity, and brevi-
ty so that your readers don’t work too
hard.18 This isn’t because your readers
are lazy but because “[y]our industri-
ous and smart readers are busy people
. . . .”19

Other suggestions20 for better writ-
ing:

• Use meaningful titles to introduce
the article and each section;

• Write a strong introduction to get
your reader’s attention and to set
the tone for the rest of the paper;

• Discuss your topic and sub-topics
thoroughly yet briefly;

• Transition smoothly between
issues to assure logical flow;

• Address respectfully the oppos-
ing arguments that others could
make against your thesis;

• Don’t personalize your argu-
ments or insult those with whom
you disagree; and

• Adopt a tone of measured ration-
ality to convey respect for and
credibility to your readers.

Some mechanical suggestions:
• Keep quotations short and point-

ed;
• Place periods and commas before

footnote or endnote numbers and
quotation marks; and

• Use one space between sentences
in articles you want to publish.

Citing 
Most law journals request that you use
footnotes. Others, like the New York
Law Journal and the New York State Bar
Association Journal, request that you
use endnotes. Most journals use Blue-
book citation format or a Bluebook
variant. Whichever citation style you
use, write text and good citations at the
same time.21 That’ll mean fewer revi-
sions later.

Footnotes and endnotes provide
authority for assertions and attribute
borrowed material. They also get your
name and paper into the stream of dis-
cussion. By quoting others, you’ll get
noticed by those you quoted. In turn,
they’ll quote you. Then you and your
paper become immortal.

Editing
Edit after your first draft. Or edit as
you go along. Or both. The point is to
edit and re-edit. Depending on your
deadline, leave time between edits.
Many writers, including the greatest,
must edit repeatedly. Each time you
edit, focus on a different type of correc-
tion, including substance, grammar,
and citation.

When editing for substance, focus
on the quality of your arguments. Ask
yourself whether your arguments lead
logically to your conclusion and
whether you’ve made each point clear-
ly and persuasively. Watch for circular
reasoning or arguments that beg a

THE LEGAL WRITER

CONTINUED FROM PAGE 64
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point. Avoid legalese. Define terms
of art.

Look for common grammatical and
stylistic issues like:

• Passive voice. (“The evidence was
admitted by the judge.” Becomes:
“The judge admitted the evi-
dence.”)

• Introductory phrases, or metadis-
course, especially those that qual-
ify. (“It appears to be the case that
the statute . . . .” Becomes: “The
statute . . . .”).

• Word choice. (Use “learn” instead
of “ascertain.”)

• Abbreviations in your text. (Use
“for example” instead of “e.g.”). 

• Words that confuse. (“The police
officer sectioned off a section of
the protestors.” Becomes: “The
police officer sectioned off a
group of the protestors.”)

• Nominalizations, or nouns
formed from verbs. (“She made
an objection to . . . . ” Becomes:
“She objected to . . . .”).

• Sentence length. (Use short sen-
tences with some variety.) 

• Paragraph length, which depends
on the journal. (Use shorter para-
graphs for legal magazines or
newspapers and longer ones for
scholarly journals.)

When editing citations, focus on
whether you cited every source you
used to make your arguments and
whether you cited them correctly. You
don’t want to plagiarize. The profes-
sion doesn’t care whether you plagia-
rized something inadvertently or
intentionally. Then double check your
citations and quotations to make cer-
tain they’re accurate. Doing a full cita-
tion and substance (C&S) work-up will
save you and your editor grief later.
Another way to save your editor grief:
Photocopy all your citations, highlight
the relevant passages, organize them
by footnote or endnote number, and
offer to give them to your editor.

After completing your edits, give
your paper to a peer or faculty advisor

to review. A neutral opinion is impor-
tant in any paper you want published.
These edits are suggestions you may
implement or discard. But always con-
sider suggestions and be grateful for
them. Don’t let your ego interfere.

Publishing
Congratulations. You’ve completed
your paper. Now, where to publish?
The best — also the hardest — way to
guarantee publication is to secure jour-
nal approval in advance. That way you
won’t write something that might not
be published. If this isn’t possible,
expect to spend at least a month send-
ing out your paper and waiting for an
offer. You might also spend about $400
to make copies and buy stamps for
paper submissions, if you submit to
about 200 law reviews and journals.22

The following is a discussion of vari-
ous publications and how to submit
your paper to them.

Law Reviews and Journals
You can submit your paper to all 450 or
so American law reviews and journals,
including specialty journals like the
University of Houston’s Texas
Electronic Ethics Reporter, Pace Univer-
sity’s Pace Interactive Earth Law Journal,
and UCLA’s Ultra Cool Law Review. You
can also submit your paper to your
first 25 or 50 choices. If you don’t hear
from your first choices within two to
three weeks, submit to your next 25 or
50 choices. You can find a list of law
reviews and their submission guide-
lines at http://www.law.suffolk.edu
/library/lawrev/submission.cfm, or
you can find a list of all law reviews
and their subject areas on FindLaw at
http://stu.findlaw.com/schools/
usaschools/index.html.

You can also use the electronic sub-
mission services from The Berkeley
Electronic Press Site for Legal Scholars
(ExpressO) at http://law.bepress
.com/expresso/, which charges $2.00
for electronic submissions to each law
review and $6.50 for each paper sub-

mission. If your law school has an
institutional account, the submission
service is free, or your school or law
firm might reimburse you for service
charges. You can additionally use the
free electronic submission services
from the Social Science Research
Network at http://www.ssrn.com.

The easiest way to submit electroni-
cally is to use the free submission form
available on most journals’ Web pages.
Fill out your contact information,
attach your paper, and click “Submit.”

The best times to send your paper to
law reviews are mid-March through
April and mid-August through
September, when student editors begin
their tenure. The worst is from October
through February. Student editors
have made their offers by then and are
busy publishing that year’s volume.

Each law journal lists its submission
guidelines on its Web pages. Some
common things journals require are

• A cover letter with a brief abstract
of the article and your contact
information;

• WordPerfect or Word format;
• Times New Roman, 12 point;
• Page or word limits (the more

academic the journal, the longer
the article); and

• Copy on 3-1/2” floppy disk.
The law journal that wants to pub-

lish your paper will contact you with
an offer. The editor will give you a
deadline to reply, which may be “one
week, 5 days, or 6.2 hours.”23 You can
then request expedited review from
more desirable journals. Doing so tells
the more desirable journal’s editors
that your paper’s worth a closer look.

New York State Bar Association
Journal
To publish in the New York State Bar
Association Journal, submit your
paper in Word by e-mail to the 
Editor-in-Chief, David Wilkes, at
dwilkes@huffwilkes.com, or to the
Managing Editor, Daniel McMahon, at
dmcmahon@nysba.org. The Journal
requests that each writer send an initial
proposal to the Editor-in-Chief. Your
initial proposal should include topic

Always consider suggestions and be grateful
for them. Don’t let your ego interfere.
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ideas or the article’s opening para-
graphs.  To ensure that your paper has-
n’t strayed from the initial proposal,
the Journal further requests a prelimi-
nary review of your paper’s first eight
to ten paragraphs before you finish
writing. The Journal has a 5,000-word
limit, including endnotes. Your article
may be longer if you get the Editor-in-
Chief’s approval. It might be granted if
the subject matter requires added
length and if the text is well-written
and to the point. Above all, read the
Journal’s Submission Guidelines first;
they can be found at http://www.
nysba.org/Content/NavigationMenu
/Attorney_Resources/Bar_Journal/
Art ic le_Submiss ion22/Art ic le_
Submission.htm.

Keep the format simple and avoid
informality. Endnotes should be kept
to an absolute minimum and be rea-
sonable in length; include only those
most essential to back up your points. 

To submit to the New York State Bar
Association’s 20 section publications,
such as the New York Real Property Law
Journal, the Trial Lawyers Section Digest,
and the Government, Law and Policy
Journal, send your article to the sec-
tion’s editor-in-chief on a 3-1/2” flop-
py disk along with a hard copy and a
brief biography. Although all editors-
in-chief are professors or lawyers,
some section publications are student-
edited. You can find a list of all section
publications and their editor-in-chief’s
name at http://www.nysba.org/
Content/NavigationMenu/Sections_
Committees/Section_Publications/
Section_Publications.htm. You can also
find the submission guidelines for all
section publications in the NYSBA
Author Guidelines at http://www.
nysba.org/Content/ContentGroups/
Section_Newsletters_Journals/author
_guide/Author.pdf.

New York Law Journal
To publish in the New York Law
Journal’s Outside Counsel column, sub-
mit your paper, along with a brief biog-
raphy, to Steve Homan, the Legal
Editor of Outside Counsel Column, at
shoman@alm.com. The Law Journal

accepts submissions on a first-submitted,
first-published basis. If accepted, papers
are generally published six to eight
weeks after submission. All NYLJ papers
must be under 2,000 words, including
endnotes. Avoid “Id.” footnotes; they’ll
disappear in the printed copy.

Write NYLJ columns in a formal
tone. Avoid contractions. Cut the
imperative tense and “you,” “I,” or
“our.” Authors should include the first
name, middle initials, and suffixes of
justices or judges and address individ-
uals with the appropriate prefix, like
“Ms. Smith.”  

No NYLJ column may have
appeared in another publication.
Authors cannot write about cases in
which they or their firms are involved,
unless the appellate process is over.
Even then that discussion may not
exceed 10 percent of the column, and
the involvement must be disclosed in
the author’s biography line.

The NYLJ will accept submissions
only from law firm partners, of counsel
attorneys, judges, attorneys in public
service, in-house counsel, solo practi-
tioners, or law professors. It accepts
submissions from associates only
when the associate co-authors the
paper with someone who may submit
a paper alone. All submissions must
include the author’s digital or glossy
color headshot, which must be either
.tif or .jpg, with at least 300 resolution
(dpi), or actual photographs.

The NYLJ reserves the right to make
copy and stylistic changes without
notice. It will consult the author about
any substantive changes. Its editor will
write headlines and subheadings,
although the editor will consider the
author’s suggestions.  

Post-Acceptance
After you accept an offer for publica-
tion, your journal’s editor will edit
your paper for citation format and
style according to the journal’s rules.
Be open-minded about the editors’
suggestions. But be skeptical because
they won’t know your topic as well as
you do. Ask to see all changes before
the article goes to print, even if the

publication has a tight printing sched-
ule. Most publications — the New York
Law Journal is an exception — will try
to accommodate you. 

Copyright Protection
After your paper is accepted for publi-
cation, retain copyright and grant the
journal only nonexclusive copyrights
to the paper. By retaining the copy-
right, you may reuse or distribute your
paper. If you give the publication
exclusive copyright, you’ll have to
request permission to reproduce, use,
or distribute any portion of your paper.
Some journals will ask for exclusive
rights. Most of the time, they’ll ask only
for nonexclusive rights, if you object.24

Getting Your Paper Read
Don’t be afraid to promote your paper.
The journal will give you a small num-
ber of copies to give to colleagues, fam-
ily, and friends. You may also want to
send a copy to former professors who
teach in the same field, lawyers who
work in the same field, legislators or
civic groups interested in your topic,
and the authors you’ve cited. Always
write a courteous cover letter telling
them who you are, your thesis, and
why your paper will interest them.

Conclusion
Know what to expect when you
choose to write and publish an aca-
demic legal paper. Then embark on
your journey with joy! ■

1. N.Y. St. CLE Bd. Regs. & Guidelines 3(D)(8)
(written materials for CLEs) and (10) (publications),
at http://www.courts.state.ny.us/attorneys/cle
/regulationsandguidelines.pdf (last visited July 21,
2005). Download the application from the Unified
Court System’s Web site http://www.courts.state
.ny.us/attorneys/cle/application forms/shtml. 

2. Eugene Volokh, Academic Legal Writing: Law
Review Articles, Student Notes, Seminar Papers,
and Getting on Law Review 24 (2d ed. 2003).

3. Id. at 9.

4. N.Y. St. Bar Ass’n, Bar Journal Article Submission,
http://www.nysba.org/Content/NavigationMenu
/Attorney_Resources/Bar_Journal/Article_Submis
sion22/Article_Submission.htm (last visited July
21, 2005).
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5. Heather Meeker, Stalking the Golden Topic: A
Guide to Locating and Selecting Topics for Legal
Research Papers, 1996 Utah L. Rev. 917, 933 (1996).

6. See Legal Information Inst., Wex, http://
straylight.law.cornell.edu/wex/index.php/Main_
page (containing a search engine for legal informa-
tion by area).

7. Volokh, supra note 2, at 14.

8. Pamela Samuelson, Good Legal Writing: Of
Orwell and Window Panes, 46 U. Pitt. L. Rev. 149,
165–66 (1984).

9. Id.

10. Id. at 166.

11. Id.

12. Elizabeth Fajans & Mary R. Falk, Scholarly
Writing for Law Students: Seminar Papers, Law
Review Notes and Law Review Competition Papers
5-13 (2d ed. 2000)

13. Samuelson, supra note 8, at 154. 

14. Id. at 152.

15. This term refers to writing everything you
know on a scrap paper in the first five minutes of a
final exam so that you won’t lose information
you’ve acquired just hours before taking the exam.

16. Fajans & Falk, supra note 12, at 65.

17. Christian C. Day, In Search of the Read Footnote:
Techniques for Writing Legal Scholarship and Having it
Published, 6 J. Legal Writ. Inst. 229, 250 (2000).

18. Volokh, supra note 2, at 73.

19. Id.

20. These suggestions are explained in Samuelson,
supra note 8, at 155–61.

21. Day, supra note 17, at 248–49.

22. Kaimipono Wegner, How to Publish Your Work
in Law Reviews, http://www.law.columbia.edu/
careers/law_teaching/Law_Rev_Publish (last visit-
ed July 21, 2005).

23. C. Steven Bradford, As I Lay Writing: How to
Write Law Review Articles for Fun and Profit, 44 J.
Legal Educ. 13, 30 (1994).

24. Volokh, supra note 2, at 164–66. 

Dear Madam/Sir:
I have to respectfully disagree

with Bar President Buzard’s position
on the Schiavo matter [President’s
Message, October 2005]. Mr. Buzard
does not speak for me.

Congress is specifically authorized
by the United States Constitution to
pass the legislation it did (Amendment
XIV, Section 5). In doing so, Congress
violated neither the doctrine of feder-
alism nor the doctrine of separation
of powers.

Notably, Mr. Buzard does not crit-
icize the federal district court. How
come? Despite the clear language of
the statute indicating Congressional
intent that the court make a de novo
finding, the court refused to do so.
Ms. Schiavo deserved better and the
federal district court failed her.

Sincerely yours,
Edwin R. Soeffing, Esq.
Severna Park, MD 

EDITOR’S MAILBOX

NEW REGULAR MEMBERS

1/1/05 - 11/27/05_____________8,530

NEW LAW STUDENT MEMBERS

1/1/05 - 11/27/05_____________1,171

TOTAL REGULAR MEMBERS

AS OF 11/27/05 _____________67,670

TOTAL LAW STUDENT MEMBERS

AS OF 11/27/05 ______________3,340

TOTAL MEMBERSHIP AS OF

11/27/05___________________71,010

MEMBERSHIP TOTALS
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NEW MEMBERS WELCOMED

FIRST DISTRICT
Raechel Lee Adams
Cara A. Adelglass
Avishai Meyer Adiv
Amna Amber Akbar
Amy P. Albert
Nafisa Ali
Jonathan R. Altschuler
Linda Anne Amato
David Charles Amburgey
Cristina Marie Amodeo
Jenifer Van Kleeck 

Anderson
Kevin Hubert Andrade
Michael A. Arcieri
Alejandro Manuel Arrieta
Orna Zvia Artal
Afua A. Atta-mensah
Herman Badillo
Ronja Bandyopadhyay
Nabeena Chatterjee 

Banerjee
Joseph Barrett
Andrew Bauer
Brent Aukai Beck
Paul Edward Becker
Omar L. Beer
Desiree Belsito
Noa Ben-Asher
Steven Carl Bennett
Timothy Charles Bennett
Imanta M. Bergmanis
Mark I. Bernstein
Daniel Shalom Bitton
Norman Blair
Sharon Blumenfeld
Rachel H. Bob
Melissa Giselle Bobe
Michael Ian Bolotin
Gregory Joseph Borawski
Jody Lawrence Brockman
Frederick Arthur Brodie
Douglas J. Brooks
Nathaniel T. Browand
Amanda Marie Brown
Christian P. Browne
Lisa Nicole Brubaker
Christopher James 

Brummer
Jacob R. Buczko
Mira S. Burghardt
Andrea Jean Burke
Tanisha Joy Byron
Alisa Michelle Cahan
Sheryl Lynn Calabro
Kathy Cho Calio
Camasita A. Campo
Jason Canales
Lisa Marie Cannavino
John Joseph Carney
Paul D. Carpenter
Fabien Louis Carruzzo
Lymari Casta
Melissa Catalanello

Kathryn S. Catenacci
Michelle Patrice Cavalieri
Stephanie Ann 

Champion
Calvin Chan
Adrienne Marie 

Chapoulie
Benjamin Steven Chazen
Charles H. Chevalier
Francesca Alessandra 

Chichi
Alice Y. Cho
Jeanne Cho
Calvin William 

Christopher
Sabrina Ciampi
Paola Cioppa
Steven Daniel Cohn
Columbus Coleman
Denise Colon-greenaway
Joseph C. Colucci
Marcus Alexander 

Cordova
Sean Paul Cotton
John S. Craig
Jason Charles Crelinsten
Rebecca Bain Cross
Eileen Mary 

Cunningham
George Cyriac
Christopher Michael 

D’Angelo
Stephen J. Dannhauser
Stephanie Ann Darigan
Michele Davila
Daniel Harold Davis
Leah Beth Davis
Matthew Harrell Davis
Cherie Michelle Dawson
Bryan Hurwitz Dayton
Yue Ting Deng
Neil Osmond Dennis
Christopher M. Desiderio
Puja Dhawan
Cristina Diaz
Happy Melissa DiCenso
Gillian Beth Dinstein
Joseph F. Dipalo
Gregory Dolin
Sara E. Dombroff
Angela Dougan-Akuoku
Mary Dunbar
Douglas Webber 

Dunham
Brian Patrick Egan
Frederick F. Eisenbiegler
Diane J. Eisnitz
Jessica Lauren Elichman
Benjamin Alexander 

Ellison
Jeanne Marie Emhoff
Gordon Eng
Jeremy G. Epstein
Tatjana Alexandria Eres

Melissa Sue Erwin
Sandra Patricia Espinosa
Sheryl Ann Ewart 

Sorensen
Sean Michael Ewen
Ricardo Stuart Exantus
Jared Lee Facher
James Rodney Farrow
Lakeytria Windray Felder
Matthew Christian 

Ferlazzo
Joanna C. Fernandes
Lydia Ferrarese
Emily Pudan Feyrer
Betsy Suzanne Fiedler
Adrienne R. Fields
Michele Anne Filorimo
Emily Finn
Christopher Beleny 

Fischer
Golda M. Fleischman
Francesca Fleri
Spencer James Forhart
Mandie Rose Forman
Sarah Elizabeth Fowlkes
Karen Jennifer Francis
Annette Frankel
Alexander Gardner 

Fraser
Raul Fratantoni
Christopher James 

Fredericks
David James Friar
Andrew Harris Fried
Sara Esther Fuks
Vicky Fulop
Michael George Gabriel
John Cullinane Gallagher
Luis M. Garcia-Flores
Dawn R. Gardunia
Evan Robert Gartenlaub
Tanya Aisa Gayle
Boris L. Gelfand
Lisa Maude Geli
Laura Eugenia Gentile
Lisa Swedenborg Getson
Jerard Trenton Gibson
Christopher William 

Gidden
Lori Gilmore
Maria Grace Giordano
Peter Louis Giunta
Jessica Janette Glass
Cristina A. Godinez
Emily Dara Goldberg
Jessica Wren Goldthwaite
Jared Mitchell Goodman
Erica H. Gordon
Richard Francis Gorman
Gail Christine Gove
Jacqueline Christine 

Grant
Andrea Abra Green
Michael Craig Greenman

Alexandra Emily Greif
Stuart George Gross
Jason Wade Guberman
Benjamin Noah Gutman
Frederick K. Haffner
Frank Haftel
Albert David Hakim
John H. Hall
Ellen M. Halstead
Christopher John 

Hamilton
Yale Han
William Patrick Hancock
Travis Mark Harper
Joshua Harlan Harris
Theodore Harris
Meghan M. Hart
Sameera Yasmeen Hasan
Bethany Marie Haynes
Anastasia Benshoff 

Heeger
Maija O. Heffernon
Jason M. Herbst
Alyssa Beth Heumann
Sarah Lauren Hibbert
Shireen Gull Hilal
Brenda I. Hinton
Edward Patrick Hogan
David D. Holahan
Kristina Holm
Kristina J. Holm
Michael Sung-hyuck 

Hong
Lenore Faye Horton
Michael David Horwitz
Yosef Yitzchak Horwitz
James Austen Hunter
Noah Grant Hunter
Hanh Vinh Huynh
Suzette Ivanova
Thaddeus Fermin 

Jacques
Kiva Vera James
Christopher T. Jensen
Grant Wade Jonathan
Jennifer Lindsay Jones
Emily Margaret Jordan
Douglas Elliot Julie
Dorothy Hyun Jung Lee
Karishma Preeti Kadian
Milton J. Kain
Houda Leena Kallash
Maggie Ilene Kaminer
Sibyl Ann Kane
Diya Kapur
Hasneen Karbalai
Gary A. Kashar
Jay B. Kasner
Adam J. Katz
Robert Selig Katz
Gabriel L. Katzner
Randi M. Kaufman
Jennifer Elyssa Kellman
Roland T. Kelly

Christopher B. Kende
Laura Marie Kidd
Glen David Kiefer
Edward Kenneth Kim
Hansem Kim
Julie Anne Kim
Philip Zachary Kimball
April Stacey Kimm
Maria Louise Kirby
Daniel Brian Kirschner
David Klein
Joseph Klein
Nathaniel Ian Kolodny
Peter R. Kolyer
Jane Elizabeth Korach
Erik Matthew 

Kowalewsky
William Richard Kroeger
Marek Patrick 

Krzyzowski
Rachel L. Kugel
Shalini Kumar
Michael G. Kushner
Frank J. La Salle
Darren A. La Verne
Philip Lamb
Amy Desmond Lamberti
Matthew R. Lamm
Abigail Struthers 

Langsam
Sasha Lankarani
Kevin David Lapp
Matthew Joseph Lawson
John E. Lazar
Chi-ho James Lee
Beth Robin Lehrman
Carrie A. Lerner
Jennifer R. Levy
Lin Li
Leigh Aree Lieberman
Lynda E. Liebhauser
Susan L. Lin
Daniel Brett Linson
Christal Lynn Lint
Joshua Nathaniel Lipman
Jason Edward Lippek
Michael John Little
Ning Liu
Rafael Eduardo Llano 

Oddone
Andrea Mary Lloyd
Kesha Louis
Stacy Laira Lozner
Sarah E. Lubin
Dinah Marietta Luck
Carlos E. Lugo
Dipika J. Luthra
Anh-nguyet Tran 

Lyjordan
Beverly Monica Ma
Scott Michael Macdonald
Jonathan Macy
Merran Elizabeth Magill
Shima Majidi
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In Memoriam
Burns F. Barford

Valatie, NY

Edward J. Bolton
Suffern, NY

Margaret A. Busch
Huntington, NY

Mary J. Carr
Camillus, NY

Edward H. Fox
Pittsford, NY

Anthony S. Genovese
New York, NY

Wayne M. Harris
Rochester, NY

James A. Levitan
New York, NY

Bernard S. Meyer
Mineola, NY

John G. Putnam
Buffalo, NY

William C. Sherr
Scottsdale, AZ

Harold R. Tyler
New York, NY

Michael E. Vacek
Albany, NY

Anna Adeola Makanju
Abdullah Malik
Arthur Man
Annie Mandel
Yovendra Mangal
Rashida Jamila Maples
B. Russell Marcus
Andre Mazzola Mardon
Sara Elizabeth Marston
Craig Anthony Martin
Conway C. Martindale
Jennifer Lynne Mast
Karen Michi Masuko
Esmat Bahar Matin
Dan Matsuda
Anthony Frank Maul
Elizabeth Jane Maxwell
Rachel Brooke Mazer
Tracy L. McCreight
David Robert McDaniel
Christopher Lawrence 

McEvilley
Lisa Erin McGinley
Eric Christopher 

McNamar
Stacey Meadow
Venessa Deneen Melly
Ada Meloy
Matthew Stephen Meyer
Jeffrey Benjamin Meyers
Amy Miller
William H. Miller
Annalisa Miron
Anna Maria Mizzi
Ambica Mohabir
Elizabeth Ann Moller
Aileen Katharine 

Monahan
Gordon S. Moodie
Colleen Morgan
Gregory A. Morris
Irene R. Moxson
Brendan J. Murphy
Elizabeth Kelly Murray
Joseph John Muscatiello
Erica Beth Naiztat
Amit Narula
Philip John Nichols
Hideto Niioka
Amreeta Niveknand
Brett A. Nixon
Masahiro Noda
Amy Phillips Noss
Tama O’Brien
Lucia Graziano 

O’Connell
Thomas L. O’Grady
Michael John O’Malley
Christina Ortiz
Alexandra Jaanine 

Osipow
Michael Douglas Palmer
Michael Joseph 

Pampalone

Damjan Panovski
Joanne Jungmin Park
Joo Hyun Park
Nishan Payel Parlakian
Rene Paula-Molina
Julia Donna Paylor
Cristina Perez
James F. Perlin
Gally Perry
Silvio Peselli
George Theodore Peters
Wendy Ann Petka
Irina Nikolaeva Petrova
Joshua Seymour 

Pheterson
Nerlyn Gonzalez Pierson
Jennifer R. Pilz
Caleb Joseph Alexander 

Pitters
Erica Suzanne Platt
Hubert Ployart
Robert Thomas Polemeni
Emily Senn Pollock
Keith Jordan Pollock
Gregory Mitchell 

Pomerantz
Erik C. Porcaro
Jay A. Potter
Judith Priolo
Misho Andrew Protic
James Brian Pyle
Euisun Pyun
Francois Quintard-

morenas
Andrew D. Rafal
Benjamin Robert Rajotte
Emilia Rakowicz
Praveen Ramamurthy
Lorna C. Ramdayal-

Infanti
Renee Lynn Randazzo
Melvin Lee Reddick
Brian Gerard Regan
Sonia Rehani
Rebecca Amy Reichman
Corey Allen Reis
Jennifer R. Ridha
Barry Michael Robertson
Rachelle Nicolette Robles
John J. Rosenberg
Robert Aaron Rosenberg
Erik Michael Rosenfeld
Jeremy Solomon 

Rosenshine
Richard A. Rothman
Diana Rose Rubin
Daniel S. Ruzumna
Efren Sanchez
Miriam Alicia Sanchez
Samuel Robert 

Scheininger
Robert William Schirmer
Aaron John Schlaphoff
Resa K. Schlossberg

Elissa Tayla Suslow
Chiemi Denise Suzuki
Eric Krenzler Synenberg
Dana V. Syracuse
Matthew E. Szwajkowski
Alan Remy Taborga
Keren Tal
James P. Tallon
Joy Marie Tassin
Aaron Kuhns Taylor
Prudence Eleonore Thiry
Gillian Thomas
Mark Thompson
Jacob Charles Tiedt
Peggy S. Tirrell
Stephanie Marie Tita
Tara Tai-lee Toevs
Evelyn Maria Tollinche
Dalia Topelson
Susannah Providence 

Torpey
Shyel P. Trehan
Kevin Michael Troy
Denise Melissa Trump
Shwe-hwa Tsao
Petros Leonidas Tsirigotis
Yonatan Dov Tuchman
Tanisha Safiya Turnbull
Jonathan Dudley 

Tweedale
Guruprasad Shrinivas 

Udapi
Alexander J.G. Uff
Stuart Jonathan 

Van Leenen
Jessica Abby Vanderveen
Frederick William 

Vasselman
Angela Rosalee Vicari
Quynh-Nhu Thi Vuong
David Richard Wagner

Sherrick Watson
Victor Meir Weinberger
Stephen A. Weiner
Elizabeth June Weiskopf
Dave Merwin Wharwood
Alison Wilkey
Nina Dennis Wilking
Bradley R. Wilson
Marie Yamazaki
Eric Harold Yecies
Stuart Wesley Yothers
Colin R. Young
Robyn Evette Young
Christiana Yu
Vivienne Carey Yung
Marina Yurchenko
Eugene D. Zinbarg

SECOND DISTRICT 
Andrea Nicole Anderson
Thomas Michael Beam
Margaret Ellen Betten
Kinga Biernat
Jeffrey L. Brooks
Alexander Burekhovich
Jenny Diamond Cheng
Sara Keyhan Cipani
Mikki Pearl Collier
Valerie M. De Peppo
Tina M. Dolman
Michele Hidalgo 

Domingo
Robert Timothy Edwards
Ori David Epstein
Margee F. Fagelson
Jessica Leigh Fauci
Michael Terrell Ford
Lori Michelle Gaines
Jordan Grant Garner
Elizabeth Ann Geddes
Rian Din German

Joseph David Schneider
Amy Rachel Schulder
Michael Adam Schuman
Joseph Harold Schwartz
Harrison Charles 

Schweiloch
Gina Nicole Scianni
Daniel Carlo Scotti
Amarah Krissa 

Sedreddine
Mitchell A. Seider
Arshdeep Kaur Sekhon
Ayelet Sela
Mitul Mahendra Shah
Anthe N. Shanbaum
Anne-Marie F. Shelley
Hae Jin Shim
Eileen Jaiyoung Shin
John Shin
Gillian Shoch
Hannah Suzanne Sholl
Alex Shrage
Mark Siconolfi
Andrew Julius Sieghart
Ari Martin Silverman
Kristen Marie Simat
David Andrew Sims
Sejal Riddhi Singh
Julia Kristin Smith
Qiana C. Smith
Jennifer Robyn Snider
Suyin So
Estelle M. Sohne
Michael Evan Soloway
Jonathan M. Spiegel
Michael Anthony 

Stanisich
John Michael Steffy
Andrew Dean Steiner
Julie Shari Strachan
Yevgeny Strupinsky
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Anna Marie Glass
Carlos Gonzalez
Mary Beth Gorrie
Barbara F. Grossman
Catina Hatgipetros
Kent David Hunter
Cassandra Mae Kelleher
Omar Patrice Lumumba 

Moore
William Chase Madar
Lillane Gina Mair
Graig C. Martin
Peter F. Martin
Diana Lynn Masone
Kirsten McConnachie
Henry Adam Meyer
Bistra Milovansky
Malena J. Mushtare
Debra Monaghan Nazar
Olumuyiwa G. Obasanjo
Carolyn Maria Planas
Claudia Poernig
Rochelle Prashker
Victor L. Prial
Pedro Antonio Rivera
Jason Craig Robbins
Kristin Rebecca 

Rosenblum
Ryan Campbell Sakacs
Angelique Iris Segarra
Shari Jo Sklar
Nicole Amy Stern
Elizabeth Anne Stull
Pavani Thagirisa
Michelle Stacey Titone
Erica Dawn Vitanza
Lincoln Vassell Walters
Kamila Washington
Audrey Ellen Weinberger
Sarah E. Wheeler
Wendi Ann Winkler
Theodore Worthington

THIRD DISTRICT 
Mark P. Cawley
Daniel Ryan Crary
Mary F. Dillon
Brad A. Einhorn
David L. Prestemon

FIFTH DISTRICT 
Alice D. Decker
Brian Joseph Kellogg
Mario A. Sausville-

Macias
Birgitta Kathleen Siegel

SIXTH DISTRICT 
James M. Barber
Francis Paul Battisti
Michael J. Miller
Seth J. Peacock

SEVENTH DISTRICT 
Patrick J. Conklin
Robert Hugh Docherty
Amado Marin
Steven G. Schwartz

EIGHTH DISTRICT 
Derek R. Brownlee
Jennifer Ann Ipolito
Theodore W. Janese
Cindy Clare Majewski
James Aloysius Ignatius 

Mcauley
Scott C. Vadnais
Scott Edward Wells
Michael J. Williams

NINTH DISTRICT 
Jonathan Neil Abrams
John J. Allen
Julienne Fareri Bailey
Pamela Mary Muir 

Bingham
Jacqueline Elizabeth 

Carmody
Brian J. Cronin
Mia Celeste Delane-

Gurley
Erica Suzanne Detraglia
Susan Kramer Feinberg
Katharine Ann Flaherty
Kathleen Lynne Furey
Benjamin Straus Gainer
Matthew Thomas Greer
David Scott Klausner
Jennifer M. Knarich
Kathryn Elizabeth Koff
Jenifer Jai-yee Liu
Nadine M. Logan
Sandra Marie Mitchell
Hakim Abdel Mulraine
Kelly Sue Myers
Claudia A. Neary
Peter K. Paik
Jens P. Paul
Prabhat Kumar Prabhat
Renee Anne Quinn
Alyssa Ann Rower
Roderick M. Santos
Verris Bunah Shako
Mark Joseph Taglia
Frank Kurtis Taubner
Emily Drew Vail
Ira Mark Weidberg
Pieter Gershon Weinrieb
Rachel Erica Whiting
Lenworth Lester 

Williams
Christopher S. Wilson

TENTH DISTRICT 
Christopher B. Anderson
David Baharvar
Arshia Baseer

Alina Nikolaevna 
Solodchikova

William F. Stuber
Lucia Marie Suljic
Janet Catherine Ward
Andrew Nelson Weber
Troy Edward Welch
Mark Harold 

Whittenberger
Daniel Walter Worontzoff
Virginia Medici Wylly

ELEVENTH DISTRICT 
Khalid Omair Abbasi
Delayne Lindsay Erica 

Austin
Raymond Boodram
Jennifer Bowes McCann
Alethea Ursulla Cicero
Eric Stephen Conroy
Bernadette Crowley
Vince Frank Dimarco
Danielle Samantha Fenn
Chana L. Frid
Piero Gandolfo Giudice
Carolina Guacci
Destiny L. Harmon
Kathleen Hoskins
Shelley Ivan
Cindy H. Jwo
Dorothy Catherine Kaldi
Bennett Kirschner
Bennett Dov Kirschner
George Thomas Kochilas
Fatai Olusegun Lawal
Philip W. Lee
Rhonda T. Lisker
Philip Loria
John Henry Mark
Jennifer Susan Michael
Tiesha Rashon Peal
Antonio D. Quinn
Kristina Sapaskis
Sarah R. Smetana
Carlita Jaye Solano
Ayman Soliman
Lisa M. Sriken
Tomasz Szafko
Meredith Lee Takahashi
Edwards B. Tapia
Tania T. Taveras
Jaimee Lisabeth Todd
Jason Eric Wolpoff
Jeannie Yi
Ellada Zinkevitch

TWELFTH DISTRICT 
Cassandra Malyn 

Abodeely
Raquel L. Alexander
Alfredo M. Angueira
Sigmund R. Balka
Kimberly L. Bruno
Robin Lanette Burgess

Khadine Deirdre 
De Paiva

Michelle Lynn Domena
Obianuju Chioma 

Ezejiofor
Frances E. Hopson
James Jamikorn 

Jantarasami
Alisa Marie Kojalowicz
Pashan Movasseghi
Kate Marie O’Brien
Joaquin Ernesto Orellana
John Owens
Seann Patrick Riley
Jose G. Santiago
Kaiesha Y. Scarbrough
Colin David Smith
Demond Kamuti Thomas
S. Isaac Wheeler
Benjamin Michael Wright

OUT OF STATE
Christopher Abatemarco
Meti Abebe
Lara Michelle Abrahao
Rachel Fay Abramovitz
Eldar Abras
Osamu Adachi
Refael Adoram
Shephali Patel Agrawal
Tae Yong Ahn
Christin Jill Albertie
Seong Su An
Philip Hugh Annett
Nicole Tiberi Anthony
Diane E. Atkinson-

Sanford
Alfred Avanessy-

Monachakanian
Sheila Anne Bahl
Donyetta Dionne Bailey
Jodi Ann Bain
Scott Eric Bain
Henry Aderemi
Olubunmi Banji
Dotan Bar-natan
Craig Andrew Barbarosh
Claudette Moretto Barker
Daniel D. Barks
Thomas W.H. Barlow
Shantonu Joi Basu
Maria Bavea
Clara Christina Beitin
John Michael Bell
Joseph John Bell
Arie Ben Josef
Ron S. Ben-menachem
Richard Howard 

Bernstein
Samuel Isaac Bernstein
Amita Bhalerao
Kirk J. Bily
Daniel Adam Birnhak
Benjamin Joseph Biscotti

Robert Francis Bedford
Warren S. Berkowitz
Theresa Marie Carrubba
Lena Chun
Jason Alexander Clark
Melinda Kristin Cleary
Fred J. Cohen
Nichole D. Cortese
Todd Lamont Crawford
Nancy Feldman Defren
Thea M. DePinto Combs
Alison A. Diamondstein
Joshua A. Douglass
Donna Marie England
Evelyn M. Evangelou
Bridget Theresa Faldetta
Gerard J. Fenter
Andrea Ellen Ferrucci
Olga E. Fort
Kristie L. Haack
Karim S. Hatata
Carol B. Hiller
Nancy Lynn Hogan
Kelly Marie Holthusen
Eva Hromadkova
Michelle Hughes
Bella Kamskaya
Huai-hung Danny Kao
Michael Jay Kertzner
Richard Michael Langone
Gregory C. Laut
John Edmund Lavelle
Chereece D. Lawson
Thomas Joseph Logalbo
Ladonna Marie Lusher
Harvey R. Manes
Marilee Roberta Manning
Andrew William Manoff
Thomas Stanley 

Marzagalli
Joshua B. Masarof
John D. McKenna
Barry Philip Miller
Ksenija V. Milutinovic
Navin Mirchandani
Lisa Rebecca Mondello
Lawrence E. Mullins
Paul J. Natof
Usman Nawaz
Craig Peter Nazzaro
Sun Kyoung Park
John Christopher Penn
Joseph Paul Radano
Malgorzata Rafalko
Bradley Philip Repinsky
Jacque Richards
Jamie Lee Rodriguez
William Bunnell Ross
Vanessa J. Schoenthaler
Seth Harlan Schwartz
Tara Scully
Martin Joel Silverstein
Garrett P. Simulcik
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Omar-Saeed Macklin 
Blayton

Eric George Blomberg
Allison Mary Bogosian
Deke Wayne Bond
Henry Miller Bonner
Daina Clare Borteck
Susan Katherine Bozorgi
Stanton Connell Braden
Jane Politz Brandt
John Rupert Britton
Victor Kofi Brobbey
Thomas Richard 

Bromberg
Anthony Ray Brown
Constance Rhee Brown
Jacqueline Camille 

Brown
Zachary James Brown
Yuanshi Bu
Kevin Arthur Buchan
Christophe Henri 

Burusco
Robert Matthew Byne
Elaine M. Calderon
Antonio Giorgio 

Cammalleri
Gustaf Cardelius
Lisa Ann Caristo-perez
Brett Lamar Carrick
Eduardo Alberto Carvajal
Rebecca Leigh Casal
Noelle Elizabeth Caserta
Tommaso F. Cefis
Christopher Joseph 

Cestaro
Ricardo Augusto 

Cevallos
Andrew Joseph 

Chamberlain
Hyung-hwa Chang
Pardeep Singh Channa
Jeffrey F. Chase-lubitz
Cindy Chavkin-Fujii
Su-ann Cheah
Seongkoo Cheong
Elly Chew
Gregory Hsiao Kong 

Chiang
Seung Won Cho
Young Jae Cho
Louise Y. Choi
Myungsuk Choi
Tae Im Chung
Antonino Ciappina
Tracie Linne Clabaugh
David Burt Clark
Alexander Ross Cohen
Francois Marie Colin 

De Verdiere
Dennis James Connolly
Antonella Marques 

Consentino
David Michael Cooper

Cassandra A. 
Copenhaver

Fabio Yanitchkis Couto
Jeffrey David Cross
Harry Clay Cundiff
Cheryl Ann Curtis
Florian Ph Cvak
Michael Joseph D’amato
Carmela Ann Daley
Desmond Nambu 

Dawuni
Luis Miguel De Camps
Marc-Anthony Deeby
Sandra Lauren Defeo
Celine Deschamps
Elizabeth Anne Destro
Tracey Marie Di Lascio
James Fielding Dial
Salimatou Diallo
Jeffrey William Dillon
Jon Fitzgerald Doyle
Alychai Lynn Dragon
Nicolas Duboille
Jerry John Duku
Kwansema Dumor
Kelly P. Dunbar
Michael Terrence Ede
Wendy Elizabeth Ekins
Heather L. Emmel
Neil Erlichman
Salihah Rashida Essed
Kristan Kenzel Exner
Isabella Fabbri
Olutoyin Titilayo Falade
Michael Steven Fallman
Kim Elena Fallone
Renana Esther Farbstein
Susan Hannah Farbstein
David Matthew Farkouh
Thomas E. Fitzsimmons
Sarah Flaccus
Paige Fogarty
Daniel Hugo Fruchter
Claudia Gallo
Paula Gandulfo
Jeffrey D. Ganz
Micaela Garcia-Ribeyro
Stephanie Marianne 

Gayol
Chantal Luce Genermont
Robert Gary Gerage
James Salvatore Giardina
Eunhae Mary Gohng
Robert M. Goldich
Maxiel Lisette Gomez
Celia E. Goodman
Jamie Shona Gorelick
Bruce Michael Gorman
David Aloysius Grady
Benjamin Dwight 

Graham
Michael Grasty
David Dugene Gray
Steven T. Greene

Young Jin Kim
Patrick Jaylin King
Meredith Ann Kirby
Stephen Michael Knaster
Jennie Leah Kneedler
Bruce K. Knight
Joachim Knoll
Daniel Zvi Kobrinski
Valerie Ann Komaran
Mitchell Kops
Ann K. Koski-Troxler
Maksim Kostenko
Wioletta Krahel
Mark L. Krueger
Ronald James Kurpiers
Amy Lynn Kyle
Dong-youl Dennis La
Leandro Bolesa Lachica
Kathleen Elizabeth Lake
Merritt David Josiah 

Lake
Christine Hope Baisa 

Laman
Jason Dearmond Lane
Joanna Maria Lane
Marcus Konrad Langer
Chanler Ashton 

Langham
William Mark Lanier
Elizabeth Lynn Larson
Roseann Marie Latore 

Sicola
Thomas Michael Laudise
Adam Brian Lavinthal
Chih-shan Lee
Eun Kyeong Lee
Jennifer Jean Lee
Jill Hyun Lee
Jun Suh Lee
Jung Eun Lee
Shu Hsing Hillary Lee
Yoonah Lee
Kevin Lee Leffel
Michael A. Leon
David Alan Lesser
Hillel Yonatan Levin
Alexander George Levko
Nancy Nadler LeWinter
Yu Li
Fei Liang
Danielle Martins 

Lightcap
Anne Ligon
Jacob Joseph Linhart
Stanley C. Liu
Margarita Llorente
Christophe Lobier
Marin Kirstin Lorenson
John J. Louizos
Heather Ann Lowe
Man Luk
Donal Antonio Luna
Roland Luo
Yukihito Machida

Christopher J. Mackrell
Norman Alejandro 

MacLean
Joel Geoffrey Macmull
Nobuyuki Maeyama
Hirofumi Maki
Rebekah Ann Maley
Daniel Malis
Caoimhe Maire Malone
Maureen Marcia Malvern
Roumen Mandlov
Poupa Jenny Marashi
Brian Anthony Marcus
Andrea Martina
Ko Matsui
Mariko Matsui
Michael J. Mazurczak
Kevin F. McCormick
Lisa Marie McIntyre
Victor Juan Medina
Thomas Joseph Melanson
Benjamin Harrison 

Mellors
Idalia Mestey-borges
Ossai Miazad
Maria Eva Miljiker
Ann Lorraine Miller
Samantha Soo-jung Min
Caroline Yvonne Ming
David Norman Minkin
Sebastian Mock
Victor Sergeevitch 

Mokrousov
Kimber Lee Monroe
Brian Stephen Moore
Michael Andrew Moran
Jennifer Josephine 

Morton
Lindsey D. Moskowitz
Ramanand Mundkur
Rita Rachele Mungioli
Tomohiro Murakami
Robert Phillip Murphy
Laura M. Murray
Mark William Musser
Nicholas F. Muto
Shiro Muto
Amelito Santos Mutuc
Hong Yeol Na
Shigeo Nakao
Takako Nakayama
Pan Woo Nam
Warren Martin Newberry
Annette Christina 

Nicklisch
Nicholas Nicosia
Sharon La Vern 

Niles-spencer
Gregory Thomas Nolan
Brian Keith Norman
Frank Olaf Och
Hiroyuki Ogawa
Lindsay Marie Oldham
Deirdre Mary O’Leary

Seth A. Grossman
Edwin Grubert
Anne Catarina Grunwald
Kristin E. Gutenberger
Peter Andrew Gutherie
Robert Sangbaek Hahn
Christopher J. Halcrow
Alexander Jason 

Hamilton
John Mooshegh 

Hanamirian
Beatrice Maria Hartmann
Noriyuki Hattori
David J.A. Hayes
Erroll James Haythorn
Gazquez Hernandez
Daniel Clive Hersee
Henrich Heuer
Ashley Michele Hibbett
Beverly Joy Hires
Jeffrey Buell Hitt
Michelle Hofkin
Sung June Hong
Eli Hoory
Ledra Hope Horowitz
Rosana Hang Sum 

Hoyan
Ko-jen Hsiang
Hanyun Huang
Xiaoyi Huang
Julia Le Mense Huff
Cynthia Wen-tei Hung
Mary Hurley
Courtney S. Isop
Osamo Iwanami
Kent Schuyler Jackson
Nicole E. Jacoby
Anne-Claire Jamart
Juliene James
Joo Hyoung Jane
So-young Jang
Joseph Alfred Jaumann
Badjy Jean-Simon
Margaret Elizabeth 

Juliano
Roseann C. Julien
Sharon Kahanoff
Phillip Alexander 

Kalantirsky
Samantha Melanie 

Kameros
Michael Franz Kammann
Margo Kaplan
Kei Kato
Mihoko Kawamizu
Marianne Kecsmar
Marcin Slawomir 

Kedziora
Katie Jo Kendall
Sebastian Kielmanovich
Cheong-ha Kim
Eun Jip Kim
Hyung Heon Kim
Jeyun Kim
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Beth Galloway Oliva
Oluseyi Bosede 

Olubadewo
Julia Kay O’Neill
Ramsey C. Ong
Paige Suzanne Ormond
Daniel Edward Orr
Robert Stephen Osborne
Sheila Nicole Osei
Elisa Osores Namihas
Yukiko Ozawa
Gyesun Sarah Paik
Astrid Patricia Paiser
Stephen James Paluch
Thomas Paolini
Maria Eugenia Pardo
Dong Khan Park
Keum Sub Park
Marie Park
Robert Alton Parker
Adrien Paturaud
Matthew Joseph Peckosh
Juan Enrique Pedeflous
Aude Marie Pellegrin
Daniel Pena Giraldi
Ethan Edward Perry
Shawna Elizabeth 

Persaud
Martin Petrin
Quinn Michael Philbin
Adam Stanley Picinich
Elissa Jeanne Podolsky
Alexander F. Popp
Alexander Fellows 

Powell
Paul Vega Previte
Jeremy Stephen Price
Roy Alex Prize
Damon Ryan Rahbar-

Daniels
Christopher Mark Ratliff
Alexander Saul Razdolski
Kathryn Mary Reardon
Michael Howard Reese
Peter James Reid
Barry E. Reiferson
Alexander Gabriel Reisen
Zhaoyu Ren
Pedro Reyes
Geoffrey A. Richards
Matthew Fitzgerald 

Richter
Aaron Peter Roffwarg
Jill Wood Rogers
Charles Michael Roh
Michelle Miller Rosen
Kevin Jared Rosenberg
Larry Martin Roth
Benjamin James Rottman
Shannon Margaret Ryan
Shara Denise Saget
Seema Saifee
Fabiana Yoshie Sakai
Perry N. Salzhauer

Emily Anne Samuels
Shaakirrah Rafeea 

Sanders
Itai Gavriel Sarfaty
Marisa J. Savitsky
Moritz Ferdinand 

Scharpenseel
Silke Schoepper
Ross E. Schreiber
Adam Emanuel Schwartz
Jennifer Marie Schwartz
Michael Oren Sela
Robert Laurence Selvers
Andrea Beth Sepinwall
Eric Ward Seuss
Anuj Ashvin Shah
John Patrick Shaul
Orin David Shefler
Keith Chi Hoi Shek
Michael Dennis Lynch 

Shepherd
Tong Chan Shin
Mitchell J. Shore
Sharon Shou
Luke Robert Walthew 

Simms
Daniel Simons
Aditi Singh
Navindra Anand Singh
Denise F. Sipple
Jacob D. Skaist
Brianne Marisa Smith
Edwin Eric Smith
Jennifer Lea Smith
Normand Fedor Smith
Daniel Anthony Solitro
Arthur R.g. Solmssen
Sungrak Son
Richard Spitaleri
Ecaterina Anca Stamate
Matthew Travis Stanger
Timothy Kyle Stark
Ellen Louise Stefani 

Clemente
Siobhan Liat Stephens-

Catala
Kimberly Anne Straight
Amy Elizabeth Stutzke
Huawei Sun
Jin Sun
Paocheng Sun
Yanling Sun
Youk Hyun Sung
Katsumasa Suzuki
Eva Svobodova
Michelle Anne Sweet
Fatima Swehli
Tai Lui Tan
David Tartell
Richard Lynn Tate
Katherine Alexandra 

Taylor
Layla Grace Taylor
David Barry Teigman

Anthony Philip 
Terranova

Brice Thionnet
Mark Christopher Tilden
Gracia Tomic
Gianni Toniutti Mendes
Todd Christian Toral
Jacqueline Claire Tully
Oscar Tutasaura
Louis Anthony Uccello
Masato Ui
John Chukwunwe 

Uyamadu
Odeaya Uziahu
Steven Vahidi
John Andrew Valentine
Tracey Ann Van Dillen
Lisa Anne Vigna
Peggy Villalba
Andrew S. Wainwright
Claude Earl Walker
Laura Marie Walker
Ben Efraim Wallerstein
Marguerite Clare Walter
Ke-en Wang
Yong Wang
Yuan Wang
Shashikala Warrier
Toni Watanabe
Yoshiro Watanabe
Jeffrey Dana Watkiss
Ruth Daniella Weissman
Tanya Catherine 

Whiteside
Melissa Watt Wiechmann
Aneta Katarzyna 

Wierzynska
Randy West Williams
Sherry Desaria Williams
Christopher James 

Williamson
Blake Hamon Winburne
Christiane Elisabeth 

Wolff
Ra Ok Woo
Chia-hua Wu
Jing Xu
Hasan Tuvan Yalim
Michiyo Yamamiya
Sharon Shih-lan Yeh
Jung Soo Yook
Hye-shun Yoon
Peter Yongjin Yoon
Sharim Youssefian-afnan
Jung Won Yun
Michael Elon Zaidel
Jiyu Zhang
Ning Zhang
Wenya Zhong
Christopher Martin 

Zochowski

Foundation Memorials

A fitting and lasting tribute to a
deceased lawyer can be made

through a memorial contribution to
The New York Bar Foundation. This
highly appropriate and meaningful
gesture on the part of friends and asso-
ciates will be felt and appreciated by
the family of the deceased.

Contributions may be made to The
New York Bar Foundation, One Elk
Street, Albany, New York 12207, stating
in whose memory it is made. An officer
of the Foundation will notify the family
that a contribution has been made and 
by whom, although the amount of the
contribution will not be specified.

All lawyers in whose name contri-
butions are made will be listed in a
Foundation Memorial Book maintained
at the New York State Bar Center in
Albany. In addition, the names of
deceased members in whose memory
bequests or contributions in the sum of
$1,000 or more are made will be perma-
nently inscribed on a bronze plaque
mounted in the Memorial Hall facing the
handsome courtyard at the Bar Center.
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HEADQUARTERS STAFF EMAIL ADDRESSES THE NEW YORK 
BAR FOUNDATION

JOURNAL BOARD
MEMBERS EMERITI

EXECUTIVE

Patricia K. Bucklin
Executive Director
pbucklin@nysba.org

John A. Williamson, Jr.
Associate Executive Director
jwilliamson@nysba.org

ADMINISTRATIVE SERVICES, MEETINGS
AND MEDIA RELATIONS

ADMINISTRATIVE SERVICES

The New York Bar Foundation
Rosanne M. Van Heertum

Director of Development
rvanh@nysba.org

Law, Youth and Citizenship Program
Rebecca Varno, Program Manager

rvarno@nysba.org

MEDIA SERVICES AND PUBLIC AFFAIRS
Bradley G. Carr, Director

bcarr@nysba.org

Frank J. Ciervo, Associate Director
fciervo@nysba.org

Patricia Sears Doherty, Sr. Writer
psearsdoherty@nysba.org

Monica Finch, Editor, State Bar News
mfinch@nysba.org

Terry Scheid, Bar Services Coordinator
tscheid@nysba.org

MEETINGS
Kathleen M. Heider, Director

kheider@nysba.org

CONTINUING LEGAL EDUCATION
Terry J. Brooks, Senior Director

tbrooks@nysba.org
Debra York, Registrar

dyork@nysba.org

CLE PROGRAMS
Jean E. Nelson II, Associate Director

jnelson@nysba.org
Leslie A. Fattorusso, Staff Attorney

lfattorusso@nysba.org
Jean Marie Grout, Staff Attorney

jgrout@nysba.org
Cheryl L. Wallingford, Program Manager

cwallingford@nysba.org

CLE PUBLICATIONS
Daniel J. McMahon, Director

dmcmahon@nysba.org
Patricia B. Stockli, Research Attorney

pstockli@nysba.org
Katherine Suchocki, Research Attorney

ksuchocki@nysba.org
Mark Wilson, Production Manager

mwilson@nysba.org

FINANCE AND HUMAN RESOURCES
Paula M. Doyle, Senior Director

pdoyle@nysba.org

FINANCE
Kristin M. O’Brien, Director

kobrien@nysba.org
Cynthia Gaynor, Controller

cgaynor@nysba.org

2005-2006 OFFICERS
Robert L. Haig, President

101 Park Avenue, New York, NY 10178-0001

John R. Horan, Vice President
825 Third Avenue, New York, NY 10022

Patricia K. Bucklin, Secretary
One Elk Street, Albany, NY 12207

Hon. Randolph F. Treece, Treasurer
445 Broadway, Albany, NY 12207

DIRECTORS
James B. Ayers, Albany

Hon. Richard J. Bartlett, Glens Falls
Jonathan G. Blattmachr, New York

Cristine Cioffi, Niskayuna
Charles E. Dorkey, III, New York
Emily F. Franchina, Garden City

Maryann Saccomando Freedman, Buffalo
John H. Gross, Northport

Paul Michael Hassett, Buffalo
Frank M. Headley, Jr., Scarsdale
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THE LEGAL WRITER

Academic Legal Writing: 
How to Write and Publish

Few things are more challenging
than writing an academic legal
paper — even if you’re an aca-

demic. For many of us, legal writing
was the bane of law school. It’s hard to
imagine that we’d want to subject our-
selves to that kind of punishment
again. For others, scholarship is a
highlight of their education and pro-
fession. For them, it’s a way to get
MCLE credit,1 to explore an issue, to
let out frustrations, to show the pros
and cons of a law, to suggest solutions
to debated problems, to learn, to teach,
and to enrich their résumé. This col-
umn explains what to expect if you
embark on academic legal writing,
where to find help, and how to pub-
lish.

Finding a Topic—
From Passion to Purpose
You can explain or summarize a sub-
stantive area of law or procedure (like
small claims law) or author a how-to
article (like how to sue in Small Claims
Court). Or you can write a book
review. You can also write about an
unresolved problem or a solution to
that problem. If you write about prob-
lems or solutions, your claim should be
reasonable, or at least plausible. Your
proposed solution should be concrete
enough to offer guidance.2

Your interests should be your first
place to find a topic. That’ll fuel your
drive when your project becomes
rocky or tiresome. Balance your inter-
ests with your topic’s usefulness to the
profession. Whether your article is
practical or theoretical, it must have
value to the profession. Your topic
should be a novel way to look at an
issue or a novel way to solve a prob-
lem.3 Keep in mind the market for your
goods. If it’s saturated with papers on
the topic, your paper is less likely to be

published. The publication to which
you submit your paper will have crite-
ria about publishable topics. For
example, the New York State Bar
Association Journal advises prospec-
tive writers to avoid “highly special-
ized” issues or summaries of court
decisions that most lawyers will not
find helpful.4

Other ways to find topics:
• Think back to law school and

recall issues that might still be
controversial; 

• Read casebooks, comments, trea-
tises, or digests to find conflicting
case law or splits in authority, or
go to Westlaw or LEXIS and enter
as a query your legal topic and
“split in circuits”; 

• Search for recent appellate deci-
sions published online on emerg-
ing or controversial areas, per-
haps with cases that have dis-
sents or concurrences;

• Attend conferences, symposiums,
and continuing-legal-education
seminars to hear about hot topics
in your field;5

• Read the journals in which you
want to publish to find an article
you disagree with or which 
doesn’t explore a topic fully; 

• Visit Web sites that describe an
area of law and identify interest-
ing topics;6

• Consider writing about an area
on which you have recently
worked; 

• Seek advice from your colleagues
about what would make an inter-
esting topic; and

• Find mentors with good ideas —
and co-author a piece with them. 

Researching
After selecting a topic, determine
whether other papers express your

BY GERALD LEBOVITS

ideas. If someone has preempted your
topic, find another angle or revise your
conclusion. You can make your topic
more nuanced by delving into complex
issues or limiting your topic.7

If your topic is unique, find support
for your claim. Your research shouldn’t
lack depth.8 It should include sufficient
primary and secondary authority.9
Your research should also not lack
breadth.10 It should include sources
other than cases and law-review arti-
cles.11 Find authority adverse to your
claim. By addressing adverse authori-
ty, you build credibility with your
reader.

Choosing a Structure
Three types of law-review articles are
case comments, case notes, and com-
petition papers.12 A case comment
examines one aspect of the law and
traces its development or controversy.
A case note evaluates one judicial
opinion’s reasoning and result. It
doesn’t just summarize a holding. A
competition paper is similar to a case
note, except that it’s shorter, has a
short deadline and requires less origi-
nal research.

The standard structure of a law-
review article consists of

• An introduction with a scope
note, or a precise roadmap of
your paper; 

• A background or overview sec-
tion; 

• A discussion of statutes and court
decisions;

Keep in mind the
market for your goods. 

GERALD LEBOVITS is a judge of the New York City
Civil Court, Housing Part, in Manhattan and an
adjunct at New York Law School. He thanks
court attorney Justin J. Campoli for assisting in
researching this column. Judge Lebovits’s e-mail
address is GLebovits@aol.com.
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