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Business, Corporate, Tax

Limited Liability Companies
This practical guide, written by Michele A. San-
tucci, enables the practitioner to navigate the
Limited Liability Company Law with ease and
confidence. You will benefit from numerous
forms, practice tips and appendixes. (PN:
41243/Member $55/List $75)

Family Law

Matrimonial Law

Written by Willard DaSilva, a leading matrimonial
law practitioner, Matrimonial Law provides a
step-by-step overview for the practitioner han-
dling a basic matrimonial case. While the sub-
stantive law governing matrimonial actions is well
covered, the emphasis is on the practical—the
frequently encountered aspects of representing
clients. (PN: 41213/Member $65/List $75)

General Practice

Attorney Escrow Accounts—
Rules, Regulations and
Related Topics

This book comprehensively covers the most
common situations where attorneys handle client
funds and clearly discusses the legal and ethics is-
sues encountered in handling clients' funds. (PN:
4026/Member $38/List $50)

General Practice Forms

Available on CD for your convenience. This new
edition features over 600 forms used by experi-

enced practitioners in their daily practice includ-
ing numerous government agency forms in

pdf format. (PN: 61504/Member $180/List $205)

School Law, 29th Ed.

School Law has been widely recognized for many
years as an excellent school law reference for
board members, administrators and attorneys.
(PN: 42272/Member $65/List $80)

ELLERS
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Health Law

Legal Manual for

New York Physicians

This landmark text is a must-have for attorneys
representing anyone involved with the medical
profession and practitioners whose clients have
questions relating to the medical field. The infor-
mation in this manual is primarily presented in an
easy-to-use Q&A format. (PN: 4132/

Member $80/List $95)

Real Estate

Mortgages

The authors of this monograph provide a clause-
by-clause analysis of the standard mortgage, in-
troduce the recommended additional clauses
most worthy of inclusion in a mortgage rider and

provide a review of basic mortgage terms.
(PN: 41383/Member $50/List $60)

Real Estate Titles, 3rd Ed.

The third edition is an essential guide to the
many complex subjects surrounding real estate
titles. New practitioners will benefit from the
comprehensive coverage by leading practitioners
throughout New York State, and real estate
experts will be able to turn to this book when-
ever a novel question arises. (PN: 42101/
Member $130/List $160)

Trusts and Estates/Elder Law
Estate Planning and Will
Drafting in New York

Provides an overview of the complex rules and
considerations involved in the various aspects of
estate planning in New York State. Get practical
advice from experts in the field to be able to bet-
ter advise your clients, and have access to sample
wills, forms and checklists used by the authors in
their daily practice. Includes 2001 Supplement.
(Book PN: 4095/Member $130/List $160)
Estate Planning & Will Drafting Forms on
Disk, on CD in WordPerfect and Microsoft
Word: Access commonly used forms and wills
used by leading practitioners in their daily prac-
tice. (CD PN: 60951/Member $75/List $90)
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General Practice

New York Lawyer’s

Deskbook, 2nd Ed.
Updated with 2003 Supplement

WINNER OF THE ABA'S CONSTABAR AWARD.
The second edition consists of 25 chapters,
each covering a different area of practice. In-
corporating the 2003 Supplement, it updates
the original text, features an expanded chapter
on personal injury, and more! (PN: 4150/
Member $200/List $250)

New York Lawyer’s

Formbook, 2nd Ed.
Updated with 2003 Supplement

The Formbook is a companion volume to the
NY Lawyer's Deskbook and includes 21 sec-
tions, each covering a different area of practice.
This revised edition incorporates the 2003 Sup-
ple-ment. (PN: 4155/Member $200/ List $250)

Real Estate

Real Estate Practice Forms

2003 Edition

This loose-leaf and CD-ROM compila-
tion contains over 175 forms used by ex-
perienced real estate practitioners in their
daily practice. The 2003 edition adds valu-
able forms to the collection, including sev-
eral government agency forms in .pdf for-
mat. An advanced installation program
allows the forms to be used in Adobe Ac-
robat® Reader™, Microsoft Word® or
Wordperfect®. In addition, the 2003 edi-
tion allows the user to link directly from
the table of contents to the individual
forms. (PN: 61813/Member $150/List $175)

Preparing For and Trying the
Civil Lawsuit,
Second Edition

This loose-leaf volume updates and ex-
pands the extremely well-received first edi-
tion, by adding five new chapters. More
than 20 of New York's leading trial practi-
tioners, judges and professors reveal the
techniques and tactics they have found
most effective when trying a civil lawsuit.
This book’s 25 chapters covers all aspects
of a civil lawsuit, from pretrial preparation
to appeals.

Commercial Leasing

Edited by Joshua Stein and sponsored
by the Real Property Law Section of the
NYSBA, this loose-leaf book, although it
covers issues specific to New York, could
apply to nearly every state. Written by
leading experts, this comprehensive book
will provide the link between practical is-
sues and what attorneys experience in
their daily practice.
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Where the government fears the peo-
ple, we have liberty. Where the people fear
the government, we have tyranny.
Anonymous

I didn't really say everything I said.
Yogi Berra.

None are more hopelessly enslaved

PRESIDENT'S

ever, with a strict limit of $100 on the
value of Cuban origin goods which
we could bring back (including cig-
ars). Three of us went on our own ad-
venture to Callejon de Hamel, to see
the Santeria section, touring the city
in a 1956 Buick convertible, one of
countless relics from the 1950s? still

than those who falsely believe that they
are free. Goethe

It is the mark of an educated mind to
be able to entertain a thought without ac-
cepting it. Aristotle

fter I was nominated to be
APresident—Elect of the Associ-

ation, in 2001, people told me
that there would be a lot of traveling
involved in fulfilling my duties. I
would have opportunities to go to
many places around New York State,
small and large, urban, rural, subur-
ban and metropolitan. Oddly named
places upstate, like Florida, Amster-

roaring around (and polluting) the
streets. We also had the opportunity
to sample Havana restaurants and
paladars, night life, museums, the
street scene and the markets.

During our visits, we heard much
from the Cuban representatives, and
learned a great deal about the Cuban
government and its legal system.
Needless to say, there were more dif-
ferences than similarities. Cuban law
is based on Spanish and French
codes, and overriding all of it are the
basic Cuban principles of socialism,
recognition of Cuban independence,

dam and even Cuba. If they only
knew how right and wrong they

were! A. THOMAS LEVIN

In December, I took the opportu-
nity to join a group drawn from Bar
leadership around the country,
under the auspices of the ABA, in traveling legally to
Havana, Cuba. (For those of you who may not know it,
the United States government has placed an embargo on
trade with Cuba. While it is not illegal for American cit-
izens to go to Cuba, “you can’t get there from here” un-
less you go under a State Department license. Those li-
censes are now strictly limited, and our group was
restricted to Bar leaders, and no spouses.)

Our group consisted of myself, a past chair and a fu-
ture chair of the NYSBA International Law and Practice
Section, Bar leaders from California, Minnesota, Illinois
and Maryland, and law professors from California and
Minnesota. Unfortunately, the nine of us didn’t get to
meet any Cuban baseball players.

Some of us went via New York and Miami, and the
others via Los Angeles and Canctin. In a whirlwind five
days, including travel days, we took a walking tour of
Old Havana, met with Cuban law professors, a political
advisor to the Cuban government, the Cuban national
bar association, members of a Cuban “collectivo” (simi-
lar to a law firm with multiple offices), a Canadian for-
eign legal consultant, a Cuban accounting firm associ-
ated with one of the Final Four, a Foreign Service Officer
at the U.S. Interest Section, and had a brief interlude
with one of the local Committees for the Defense of the
Revolution. Shopping was not high on the agenda, how-

Our Man in Havana'

and revolutionary struggle.

I wouldn’t recommend moving
your law practice there.

People in Cuba who need lawyers
go to a government office, and the
government assigns a lawyer to
them, and pays the legal fees (which make the old 18-b
rates look good). The judges in the lower courts are se-
lected by the local government councils, and sit in pan-
els (no juries) usually of three or five. Higher courts are
appointed by the National Assembly, which meets only
two or three days a year. The majority of the judges on
any given panel are lawyers, the rest of the panel are lay
members. Written decisions are nearly unheard of, and
the panels usually issue only results, sometimes with
statements of reasons. There isn’t any need to interpret
the codes or laws; they say what they say, and the deci-
sions are based on “justice.” Appeals courts can make
new findings of fact, and also review the law, but gener-
ally review only the result. Many legal matters, such as
contracts, divorces, and other family matters, are han-
dled by “notaries,” who may be former law students
who didn’t pass the bar exam.

It may come as a surprise that there is sort of an IAS
system, as the judges are appointed to sit only on par-
ticular types of panels: commercial, civil, criminal, fam-
ily, etc. Even the national supreme court is divided up
this way (but it also has a military part and a political

A. THOMAS LEVIN can be reached at Meyer Suozzi English
& Klein, PC, 1505 Kellum Place, Mineola, N.Y. 11501, or
by e-mail at atlevin@msek.com.
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PRESIDENT'S MESSAGE

part), and there are different supreme courts for differ-
ent types of cases. Here’s another surprise: the judges
get paid more than the lawyers (but not much).

As is true of many other parts of our lives, we don’t
really get to appreciate some things until we get to ex-
perience what it is like without them. One cannot fully
appreciate a market economy without experiencing a
managed one. And one cannot fully appreciate the
American legal system until you experience one which
does not afford the basic protections we all take for
granted. It took some time to get accustomed, when
speaking of the criminal justice system, to the concept
that the principal role of the lawyer for the defense was
to negotiate the sentence, and when speaking of the civil
justice system, to the concept that there are many
wrongs without remedies. In Cuban accident cases, for
example, the victim receives little, if any, compensation,
although necessary medical treatment is provided. The
person responsible for the accident is not required to
compensate the victim, but may be punished criminally.

There is little need for commercial law, since nearly
all businesses are owned by the Cuban government, and
the arrangements between them are made by govern-
ment officials. Foreign enterprises are sometimes per-
mitted to operate in Cuba, but only after forming joint
ventures with Cuban companies (aka the government)
in which the Cuban company has either an equal own-
ership or at least a veto over all financial activity. Every
transaction requires approval from innumerable gov-
ernment ministries, and many deals die from the delay.

No business gets to select its own employees. They
are all provided by the government. It is extraordinarily
difficult to fire an employee, a process which involves
meetings with the employee council at the company,

and extensive negotiations. Alternative dispute resolu-
tion reigns supreme, in the form of “negotiations” to re-
solve every dispute. In the case of foreign companies,
employees are essentially leased from the government,
the employer pays the government in hard currency,
and the government pays the employees in Cuban pesos
(26 to the dollar). The average Cuban family earns the
equivalent of $20 US per month, although health care is
free, and the cost of housing, electricity and water is
minimal. Ration coupons provide the basic staples of
the Cuban diet, which are chicken, pork, rice and beans.

Despite all this, Cubans seem to be able to make do,
while hardly living in luxury. Housing conditions are
deplorable, and overcrowding is rampant. Most Cubans
own their homes, but can’t sell them. They may trade
them for other housing, with the approval of the gov-
ernment, in transactions which involve endless chains
of trades where any one of them can fail and bring the
entire chain to an end.

Everyone we met, including innumerable people on
the street, were warm and friendly to the Americanos.
Most of them had relatives living in Florida or Califor-
nia. Perhaps the most surprising element to all of us was
the number of people with whom we met who ex-
pressed the view, even the utter conviction, that the
United States was poised to invade Cuba, as soon as we
get this little Iraq thing out of the way. I could go (and
perhaps have already gone) on and on. Photos and more
stories are available on request, and at the drop of a hat.

It was an amazing, fascinating, place to visit, but you
wouldn’t want to live there.

1. With apologies to Alec Guinness, Burl Ives, Maureen
O’Hara and company.

2. The cars, not the members of our group.

And justice for all?

In communities across New York State, poor people are facing se-
rious legal problems. Families are being illegally evicted. Children
are going hungry. People are being unfairly denied financial assis-
tance, insurance benefits and more. They need help. We need vol-
unteers.

If every attorney did just 20 hours of pro bono
work a year — and made a financial contri-
bution to a legal services or pro bono orga-
nization — we could help them get the jus-
tice they deserve. Give your time. Share

your talent. Contact your local pro bono
program or call the New York State Bar
Association at 518-487-5641 today.

P
11iki

NYSBA Sponsored by the New York State Bar Association
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CROSSWORD PUZZLE

The puzzles are prepared by ]. David Eldridge, a partner at Pachman, Pachman & Eldridge, P.C., in Commack,
NY. A graduate of Hofstra University, he received his ].D. from Touro Law School. (The answers to this puzzle are

on page 61.)

Across

1 Lat. ajudicial vaca-
tion

7 A mechanical device
that records the num-
bers dialed on a tele-
phone

9 Distance of property
along a street or river

12 Lat. in the place of a
parent

RN

13 A plot of ground set
apart for a specific

il

use
14 Lat. the court in

20

which an action is

il

N |

tried

16 Hidden; concealed;
dormant

18 A deed for a nominal
sum or for love

20 Police inducing a per-
son to commit a
crime not contem-
plated

21 Imperfect; partial; un-
finished

22 You'll know it when
you see it

24 Hearing to determine
the admissibility of
an accused’s state-
ments

23

il

‘ 27

il

Pl

32

33 ’34

il |

25 The explanatory

dANEREN |

clause at the begin-
ning of a constitution
or statute

26 Throwing goods overboard to
lighten or save vessel

27 Lat. body

28 Unification of two or more actions

29 Distance from the property line
within which building is prohibited

30 The act of a defaulter

34 Federal anti-racketeering act making
it a crime to interfere with interstate
commerce by extortion or violence

35 A Saxon horse thief

36 To bargain with another respecting a
transaction

37 Body of law derived from judicial
decisions

Down

2

9

10 Where the landlord’s act or omission

11 To overthrow; vacate; annul or make

A document entitling its holder to
something of value, usually money
or privilege

Wrong in itself

Time given to an adversary to an-
swer a pleading

An estate for life or in fee

Using more employees than needed
for a particular job

To convey or create an estate for
years or for life

Colloquial term for refinancing a
consumer loan

renders premises uninhabitable

void

’36

Random Sampler, by J. David Eldridge

15 An interim Order

17 A knowing or skillful counselor

19 Sale of shares based upon advance
information

20 Provision in a contract executable
upon occurrence of an extrinsic
event

22 An unwritten agreement

23 The Uniform Code of Military Jus-
tice

31 One who buys or sells goods for
others

32 Neglect or failure to assert a right or
claim over time which bars relief

33 Death on the High Seas Act
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Advanced Litigation Techniques

Canons and Myths:
Strategies to Enhance Success

By SANFORD F. YOUNG

chess, it is a contest of strategy, calculation and risk

taking. And like combat, it requires commitment,
resources and perseverance. It also requires cooperative
and committed clients, and, obviously, decent facts and
law.!

While many of the concepts below may be obvious
and often practiced, the purpose of this and additional
articles to follow in later months is to organize and
gather together various litigation strategies and philoso-
phies to give the litigator a clear frame of reference and
method of analysis to enhance the chances of success
and, at the same time, help minimize the risk and ag-
gravation inherent in potentially contentious litigation.

I itigation is a combination of chess and combat. Like

Building a Healthy Client Relationship
The client must “own” his case.

Your client is the case. Without the client and the
client’s support and cooperation, there is no case — only
compromise and aggravation. Moreover, what often be-
gins as a unified and determined team relationship
takes on its own dynamic, which, if not properly man-
aged, can itself deteriorate into a troublesome situation.

At the outset, it is important to create a team effort
with the client that will last. To sustain this it is essential
that the client “own” his case. While ownership seems
obvious and integral, it does not always exist and con-
tinue to the extent necessary and desirable. As the case
drags on, for example, and perhaps fees are not being
paid (such as in a contingency case or, worse, a client in
default in paying your fees), the client’s perception of
how much time and effort his lawyer should be putting
into the case, or his assessment of the feasibility of fight-
ing versus settling, becomes skewed and may be at odds
with the understanding of the lawyer, who feels he is
carrying the whole burden of the case.

While no solution is foolproof, a number of consider-
ations should be kept in mind from the onset of the case.
First, no client should get a totally free ride. His com-
mitment and stake in the case should be solidified
through the client’s initial, and ideally, continuing in-
vestment of one or more of the following: money (fees
and expenses), time and effort, recognition of the criti-

cality of the case’s outcome and willingness to remain
engaged in a team effort with the legal team.

Second, you must be sure to balance and temper the
client’s expectations. Do not get overly caught up in the
client’s zeal and feed into unrealistic expectations. On
the other hand, you do not need to be a pessimist. As in
many things, evenhandedness is the key. One ever-pre-
sent danger is that clients confuse initial demands and
ad damnum clauses with what is a likely outcome. The
same goes for pleading various legal theories, such as
seeking injunctive relief, punitive damages and attor-
ney’s fees. While doing so may be prudent, be sure the
client understands the difference between what is de-
manded versus what is realistic. Here, there is a para-
dox: the stronger you articulate or argue your client’s
case, the higher his expectations, especially when he has
not yet seen, and as likely does not read, the opposing
arguments. Oftentimes, I find myself telling clients “do
not believe my BS.”

Be aware that the attorney-client relationship is dy-
namic. Often it will begin with great interest and enthu-
siasm. But at some point, the client — as do lawyers —
may begin to lose enthusiasm and steam. The client’s
hopes and expectations may fluctuate as the case pro-

SANFORD E. YOUNG has maintained a
practice based in New York City since
1977 (www.nylitigator.com). A mem-
ber of the New York County Lawyers’
Association Appellate Courts Com-
mittee, he focuses on complex litiga-
tions and civil appeals in New York,
New Jersey and Pennsylvania. He is a
graduate of Brooklyn College and re-
ceived his J.D. degree from Syracuse University College
of Law.

Jan Rothman, an associate, assisted in the prepara-
tion of this article. She is a graduate of Boston Univer-
sity and received her J.D. from Rutgers Law School.

The characters in the illustrations that accompany this
article are from a legal-themed chess set used by the au-
thor.
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gresses. Unfortunately, at some point the client’s interest
in the case may steadily diminish and likely reach a low
at the point where the client is needed most, such as at
the time for depositions or for trial. Keeping the client
on board is an ongoing and sometimes difficult process.
Keep him informed of the case without unnecessarily
burning him out, and keep him ready and primed to co-
operate with you at every step. Keep him on the team:
ready, willing and able to “hit the ground running.”

The Retainer Agreement
Get it in writing.

While it is obvious that the retainer should be in writ-
ing,? it is good practice to be sure that it is signed by the
client. Equally important, in addition to memorializing
the terms of the fee arrangement and scope of services,
it should confirm special considerations and concerns.

Obviously, one of the main issues is the fee arrange-
ment — how to set the fee. While it is typical to set fees
in personal injury cases at the percentages prescribed in
the Court Rules® (which rules set forth the maximum per-
centage allowed?), in other situations the fee arrange-
ment is more complicated and subject to negotiation
and competition, especially for commercial cases. In set-
ting such fees, there are various possibilities and vari-
ables: hourly charges, contingencies,” bonuses based on
success, and blended arrangements, such as where there
is either a reduced hourly rate plus contingency, or an
initial minimum engagement fee® plus contingency. For
any contingency fee, be cognizant of whether there will
be a problem enforcing a judgment, from which the fee
will come, and also consider whether there may be some
unusual settlement or award (such as creating some
business arrangement between the parties) that may
make fixing the amount of the fee difficult or where
payment may be deferred.

One of the more heavily
negotiated items is the ini-
tial retainer (whether or not
it is a minimum fee),” which
plays a big part in ensuring
that fees will be covered, as
well as demonstrating the
client’s ownership of the
case. Ideally, the retainer
should cover a substantial
portion of the expected fees to begin the case and carry
it through its preliminary stages, or further. In deter-
mining the size of the retainer, consider the complexity
of the case, the likely scenarios, emergent situations and,
of course, the likelihood of getting paid. And, be espe-
cially wary of the client who insists that his is a “simple
matter” — in which case I would double the retainer! It is also
advisable to get an advance for expenses, which should
be by way of a separate check deposited into your es-

There is real danger in under-
estimating your budget due to the
many variable and unexpected
contingencies that may occur.

crow account and disbursed as expenses are incurred.
The retainer should also provide for the ability to re-
quest future advances for fees and especially for ex-
penses. This will become very important when the case
approaches trial. While the
statutory (charging) lien is
automatic,? it may also be a
good idea to provide in the
retainer agreement that all
liens, statutory as well as
retaining, apply to all re-
coveries in that or any
other case being handled
for that client. Also be
aware that suing for unpaid fees is not a realistic strat-
egy. Aside from mandatory arbitration rules,’ suits for
fees often bring on counterclaims and, as such, are
frowned upon by malpractice carriers. In fact, on policy
applications, some carriers are now asking about the age
of the firm’s receivables and whether and how many
suits have been brought to recover fees.

If the fee is to be based on an hourly rate, consider
whether that rate will be fixed or if it can be adjusted

Journal | January 2004
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when your fee schedule increases. If contingency or
blended, before proposing your fee, you should chart
out various scenarios for yourself to determine likely
downsides and upsides. Be sure you are compensated
fairly for the contingency and be sure that you do not
find yourself in a situation where you are hungry for
work today but will regret being locked-in in the future.

Some clients will ask for a budget or a cap. While
budgets do not work well for complicated litigations, a
budget may be a mandatory requirement of the client
and thus unavoidable. Here are some observations and
suggestions. First, there is real danger in underestimat-
ing your budget due to the many variable and unex-
pected contingencies that may occur. In estimating the
time, do not overlook the very substantial time that will
be required to communicate with your own client and
engage in “hand holding.” Indeed, with the advent of e-
mail, clients are becoming
more involved and demand-
ing about feedback and dia-
logue. Second, while it is im-
possible to foresee every
potential step in the course
of the litigation, it may be
possible to present a quali-
fied budget that is broken
down according to foresee-
able and probable tasks and scenarios such as: fact
analysis, legal analysis, pleadings, motions to dismiss
and possible pleadings amendments, document review
and discovery, interrogatories, depositions, dispositive
motions (dismissal, as well as summary judgment), dis-
covery disputes, pre-trial appearances, trial, post-trial
motions and appeals. Obviously, the more open-ended
and flexible the budget, the more realistic and prudent
it will be. It is also desirable to eliminate some contin-
gencies from the budget such as: injunctive relief, com-
plex and successive dispositive motions, reargument,
substantial discovery exchanges, large numbers of de-
positions, difficult discovery disputes, complex or
lengthy trials, jury selection (especially in state courts
that allow extensive voir dire), enforcement of judg-
ments, and of course, appeals and retrials.

Similar guidelines should apply to caps. The problem
with caps, however, is that they work against you, as
you can only go below, but not above (unless you build
in enough exceptions, and your client heeds those ex-
ceptions). Also, you still have to worry about billing and
fee collection. For this reason, rather than caps, flat fees
paid up front (perhaps with some sort of contingency or
bonus) may be more desirable (see above suggestions
regarding blended fee arrangements).

Finally, in setting fees, consider the “aggravation quo-
tient.” That is, how likely is it that the case will take on

In complex cases, the retainer
should enumerate significant
client resources and the efforts
the client will devote to the case.

its own life and take over yours, due to overly belliger-
ent adversaries, unreasonable court demands, and in-
trusive or unreasonably demanding clients. If you are
willing to take these cases, be sure that you are compen-
sated for the extraordinary time and effort that will be
expended; the time that will be taken away from other
cases, interests and family; as well as the increased risks
that such cases inevitably bring on (whether by way of
inappropriate tactics by adversaries, and clients who, in
the end, may not pay for this effort). To this end, re-
member that:
Difficult cases mean more time.

Difficult adversaries mean more time and aggravation.

Difficult clients mean more time, aggravation and risk.

The retainer should define the scope of the services.
Depending on the case, considerations may have to be
made for venue or jurisdictional changes that may re-
quire travel as well as the
need to retain local counsel.
Other considerations may be
the need to add parties, the
possibility that counter-
claims (whether related or
unrelated, and mandatory or
permissive'’) may be as-
serted by the opposing party,
collateral suits, disputes over whether arbitration agree-
ments apply, and potential liens by other counsel. Often
overlooked, especially in standard personal injury cases
retainers, are contingencies such as appeals.!

In complex cases, the retainer should enumerate sig-
nificant client resources and the efforts the client will de-
vote to the case. Examples may be employees of the
client who are designated to help locate, assemble and
organize documents, office facilities at the client loca-
tion, managers to assist learning and assimilating
complex technologies, technical assistance to organize
documents, litigation liaisons and so forth. Such
arrangements, so long as they do not compromise the
attorney’s role and control of the case, are very useful.
For one thing, they enable the client to save on fees, es-
pecially in large cases involving numerous documents
or complex technologies. For another thing, they make
the case more manageable if the law firm’s resources are
limited — such as a small firm taking on a larger case.
Such an arrangement also bolsters the team effort and
goes a long, long way toward a successful outcome.

In cases where you are representing larger organiza-
tions, multiple parties, partnerships, entities or even a
close corporation made up of more than one principal or
other joint or common interest situations, be sure to
specify with whom you can freely discuss confidential
client information and strategies — preferably every-
thing with all principals — and from whom you can take
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directions. Also, consider what happens if conflicts
occur between the principals.

It may also be advisable to include any special dis-
closures or concerns in the retainer. Those may involve
your opinion that the case has a particularly low proba-
bility of success;"? the potential risks that commencing
suit may create, such as engendering the termination of
a business relationship, inviting counterclaims; the dan-
ger of setting an adverse precedent; or contractual or
statutory provisions for legal fees or other unusual costs
that may be awarded against your client.

You are your client’s voice.

Without dispute, you should represent your client
and express his interests with zeal and passion. You are
your client’s voice. But, do so in a way that neither com-
promises your professionalism nor is frivolous or unjus-
tified. Be assiduously honest and credible, and never
ever jeopardize your license. In high-stakes litigation,
the waters are surrounded by predators who will snap
at you given the first opportunity. No case, no client, jus-
tifies jeopardizing your standards, ethics or license.

Be aware of and deal with subtle, and not-so-subtle,
conflicting interests. Aside from the vast array of ethical
conflicts that are studied in law school and CLE courses,
also be aware that there are less obvious conflicts inher-
ent in the practice of law that involve your own interests
and biases. Those issues may involve a conflict between
the duty you owe your client as compared with your
own self-interest, such as your interest in earning a liv-
ing, your concern not to offend or discourage other
clients and potential cases, or your desire to achieve fa-
vorable or avoid unfavorable publicity. You may also
have larger concerns about the societal impact of your
case, or you may have various biases that will affect
your loyalty and effort.

A Contest of Strategy,
Tactics and Implementation

Allow your adversary to make mis-
takes; but don’t make your own.

Some may view litigation as a con-
test of resources or even attrition — the
big guy versus the little guy. This is a
myth except, however, in the most ex-
treme situations. In most cases, ratio-
nality and sanity reign. Moreover, for
the small client, litigation is an excel-
lent opportunity to turn smaller size
and limited resources into a strength.
Large and wealthy adversaries who
employ large expensive counsel, who
tend to assign layers of attorneys on a
case, can be baited into squandering
time and fees on proceedings that can

be more efficiently and wisely handled by smaller expe-
rienced firms. Accordingly, while the resources must be
sufficient to engage committed counsel and pay for re-
quired expenses, if well managed, they do not have to
be greater than the adversary’s. Indeed, the ideal strat-
egy is to use the available resources efficiently while
making it appear to the adversary that resources and
commitment are limitless to achieve success and,
through superior strategy and tactics, inducing the ad-
versary to waste and use up resources.

Like chess, a lawsuit is won by superior strategy and
tactics, as well as by superior implementation. For that
reason, it is imperative to think strategically about the
case.

Strategy calls for determining the major goals and
methods of achievement. It requires long-range think-
ing and projecting — move after move, after move. It
assesses how the other side will act or react as well as
your responses. Moreover, strategy should not be for-
mulated while “under the gun.” An example of a strat-
egy plan may be where you aim to achieve discovery of
specific facts or documents, followed by a strong sum-
mary judgment motion. Strategy can change, but ide-
ally, it will not change significantly as that loses time
and resources. Yet, you must be agile enough to adjust
your strategy as circumstances change and as you learn
your case.

Tactics are the method for achieving the more global
strategy. An example of tactics is when to move for sum-
mary judgment and what supporting papers and affi-
davits to use. Tactics are not as long term and may occa-
sionally be adjusted or changed, even in the heat of
battle. It is desirable to have the client participate in
planning and adjusting strategy, and to a lesser extent,
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tactics. But, whatever the case, the client should be con-
sulted to approve any moves that would result in sub-
stantial costs or risks.

Implementation is the skill that carries out the tactics:
for example, the ability to try a case well, cross-examine
witnesses, take a deposition
or draft a winning brief.
Some trial attorneys are great
in the courtroom, but to be a
“killer” litigator also requires
being a strategic thinker.

Equally important to the
proficiency with which you
handle the case is how well
your adversary does. To this
end, the chances of success are enhanced by mistakes
that your adversary makes and by avoiding your own.
For that reason, just like in chess, always give your adver-
sary the maximum opportunity to make mistakes, but avoid
making your own.

Innovation and Risk Taking
Turn negatives into positives.

Formulating and adjusting strategy and tactics re-
quires learning your case, the ability to adjust and inno-
vate to deal with changing or unexpected situations,

Your adversary does not have

to be treated as a mortal enemy.
In most cases, it pays to keep it
friendly and courteous.

knowing how to take calculated risks, and the ability to
turn negative situations into positive attributes.
Learning your case means learning the

(1) facts,

(2) law,

(3) commitment and resources of your client,

(4) availability and quality of provable evidence,
(5) availability and quality of witnesses,

(6) evidence and witnesses against you,

(7) quality and biases of the forum (court, judge,

jury panels)
(8) and the ability and tenacity of your adversary.
Innovation requires adjusting your strategy and tac-
tics to deal with the changing realities of the case. This
includes:
(9) Budgetary concerns and available resources.
) Changing circumstances.
1) How each factor interplays with the others.
) Minimizing your own mistakes.

(
(
(
(13) Maximizing your adversaries’ mistakes.

Risk taking is the ability to make assessments - i.e.,
determine the feasibility — of the costs and risks of a
given strategy or tactic versus the probability of success.
Every decision, whether conscious or not, is based on
this assessment. The goal is to make optimal decisions
where the likelihood of success outweighs the costs and
risks. Where attempted strategies and tactics prove un-
successful, innovation and risk taking become more de-
sirable. That is how you learn your case, as well as how
you grow as a strategist — learning as you go. However,
while innovation and surprise are often desirable, they
are not always the optimal strategy. When in doubt - i.e.,
close calls — “go conservative,”
unless you enjoy shooting
from the hip and getting
shot in the head.

It is also important to be
able to turn weaknesses into
strengths, i.e., take negative
situations, such as the dis-
covery of damaging evi-
dence or the sudden unavailability of a witness, and
turn it into a positive development. For example, if a
key witness becomes unavailable, it is an opportunity to
reorient and simplify the case. If there is a strong ad-
verse precedent, use it as a launching point to develop
strong distinguishing points that will invite or challenge
the court or, if necessary, an appellate forum to further
develop and hone the applicable case law. Often, a per-
ceived crisis in the progress of a case can be a blessing in
disguise.
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Dealing With Adversaries
Keep it friendly and courteous.

Your adversary does not have to be treated as a
mortal enemy. In most cases, it pays to keep it
friendly and courteous. And, in all circumstances,
be honest and maintain credibility. Credibility goes
much further than evasiveness or obstructionism.

Courtesy should be the rule of the day, even if
your client wants you to be discourteous — for ex-
ample, by denying extensions. Indeed, basic courte-
sies — civility in litigation — is becoming rec_[uired.13
Denying basic courtesies never pays off. Instead, it
will cost you and the client in many ways, such as
in engaging in unnecessary motion practice, forcing
you to act hastily and inhibiting opportunities to
have meaningful settlement discussions.

You should be sure, when appropriate, to extract
reciprocal courtesies, such as providing yourself
sufficient time to respond. When the courtesy is re-
quested in a timely manner, such as before an an-
swer is due, it should be given readily. But, if re-
quested after time has expired, a tactical question
arises of whether to forgive the default or to properly
take advantage of it.

In dealing with your adversary, be aware of the
tendency to engage in knee-jerk litigation. Thus,
while you should try to avoid reactive and pre-

dictable strategies — even if they seem to be conser-
vative — you should aim to take advantage of your
adversary’s own tendency to engage in predictable
knee-jerk strategies.

Settlement
Approach settlement at the point of
heightened uncertainty.

Although the great majority of cases are settled, the
irony is that to enhance the chances of a good settle-
ment, your perceived (and actual) objective must be to
win the case. The goal is to make the adversary under-
stand that he stands a substantial risk of losing and in-
curring substantial costs.

Often, the best time to approach settlement is at the
point of greatest uncertainty, where you have already
given some meaningful demonstration of the merits of
your case and your resolve to succeed. I am not talking
about posturing. I am talking about a real step in the
progress of the case, which can come at various times
and in various forms. Commencement of the suit is an
obvious example, but it is not the strongest because
pleadings, by their very nature, do not provide proof or
precedent for the case. They only show some resolve.
Likewise, discovery (particularly depositions) is a possi-
ble step, but also does not usually show the strength of
your case. While in some cases taking the adversary’s
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deposition may produce anxiety, the earliest step to
achieve that goal is probably a motion for summary
judgment. A summary judgment motion is a perfect op-
portunity to put your best foot forward - to lay out your
proof and the law while at the same time presenting an
immediate threat of victory. Of course, a cross-motion is
available to your adversary. (More on motions will be
discussed in succeeding articles.)

Many attorneys are reluctant to be the first to suggest
a possible settlement. While you must never show that
you are anxious to settle, there is nothing wrong with
showing interest in its exploration. Moreover, the best
way to temper any fear of showing weakness is to move
for summary judgment just before suggesting the ex-
ploration of settlement. Another obvious opportunity to
settle comes on the eve of trial, but at that point in the
litigation, expenses have been incurred and the benefits
of settlement have been reduced.

Summary

Litigation is a contest that requires skill, knowledge
and intuitive thinking. It must be approached as a team
effort. The litigator must be able to formulate, innovate
and execute feasible and goal-oriented strategies in a di-
verse and dynamic situation which, though avoidable,
can become contentious and hostile.

Additional articles in coming months will consider
myths and canons of pleadings, discovery, motion prac-
tice, trials and appeals, together with further considera-
tion of settlements, client relations and team building.

1. Because most, if not all, disputes have two sides, this
article assumes that your potential client has met what-
ever minimum threshold you require for taking the case
in terms of the facts and law. Also, while most of this
article speaks from the plaintiff’s point of view, the
principles apply equally to defendants.

2. 22N.Y.C.RR. §1215.1 generally requires a written letter
of engagement which, at the minimum, must set forth an
explanation of the legal services to be provided and the
attorney’s fees and billing practices. In addition, where
applicable, § 1215.1 requires that the letter of engagement
provide that the client may have the right to arbitrate fee
disputes. 22 N.Y.C.R.R. §§ 1400.1-1400.7 set forth various
special rules for domestic relations matters, including
specific requirements for retainer agreements that must
be executed by both parties and filed if the action is in
the supreme court. 22 N.Y.C.R.R. § 1400.3. The rules also
require giving prospective clients a prescribed written
Statement of Client’s Rights and Responsibilities in
domestic relations matters. 22 N.Y.C.R.R. §§ 1200.11(f),
1400.2.

3. The various Appellate Division Departments provide
two alternatives for setting contingent fees in retainer
agreements covering personal injury and wrongful death
claims. Thus, the following are considered “fair and rea-
sonable”: either a sliding scale (referred to as “Schedule

A”) equal to 50% of the first $1,000 recovered plus 40% of
the next $2,000 plus 35% of the next $22,000 plus 25% of
any amount over $25,000 or, in the alternative, a maxi-
mum of 33-1/3% of the sum recovered (referred to as
“Schedule B”). See McKinney’s New York Rules of Court
§§ 603.7(e)(2) (1st Dep’t), 691.20(e)(2) (2d Dep’t), 806.13(b)
(3d Dept), 1022.31(b) (4th Dep’t) (hereinafter “Local
Court Rules”). In medical, dental or podiatric malpractice
cases, N.Y. Judiciary Law § 474-a (“Jud. Law”) mandates
a different sliding scale equal to 30% of the first $250,000
recovered plus 25% of the next $250,000 plus 20% of the
next $500,000 plus 15% of the next $250,000 plus 10% of
any amount over $1,250,000. In both types of cases, the
calculations are based on “the net sum recovered” after
deducting expenses and disbursements. Jud. Law

§ 474-a(3); see Local Court Rules §§ 603.7(e)(3),
691.20(e)(3), 806.13(c), 1022.31(c). The rules also provide
that if the attorney “believes in good faith that [Schedule
A above the sliding scale], because of extraordinary
circumstances, will not give him adequate compensa-
tion,” that application can be made to the court for a
greater fee “provided, however, that such greater amount
shall not exceed the fee fixed pursuant to the contractual
arrangement.” Jud. Law § 474-a(4); Local Court Rules

§§ 603.7(e)(4), 691.20(e)(4), 806.13(d), 1022.31(d). In cases
involving “infants,” the fee must be approved by the
court. Jud. Law § 474; see Local Court Rules

§§ 603.7(e)(6), 691.20(e)(6), 806.13(e), 1022.31(e). To
facilitate regulation of these fee arrangements, various
Departments also require the filing of Retainer State-
ments and Closing Statements with the Office of Court
Administration. See Local Court Rules §§ 603.7(a), (b),
691.20(a), (b).

In some states, attorneys sometimes set fees in personal
injury cases on a competitive basis. Nothing prevents the
negotiation of such fees in New York, although it is not
commonly done.

22 N.Y.C.R.R. § 1200.11(c)(2)(i) prohibits contingent fees
in domestic relations matters.

An initial “minimum” engagement fee should be distin-
guished from a “nonrefundable” retainer, the latter of
which is prohibited as an impediment on a client’s
ability to discharge his attorney. See In re Cooperman,

83 N.Y.2d 465, 473, 611 N.Y.S5.2d 465 (1994) (the use of a
special nonrefundable retainer fee agreement clashes
with public policy because it inappropriately compro-
mises the right to sever the fiduciary services relationship
with the lawyer). In domestic relations matters, the
Disciplinary Rules are fairly clear. Thus, while 22
N.Y.C.R.R. § 1200.11(c)(2)(ii) (DR 2-106(C)(2)(b))
prohibits nonrefundable fees (“A lawyer shall not in-
clude in the written retainer agreement a nonrefundable
fee clause”), 22 N.Y.C.R.R. § 1400.4 makes the
distinction clear:

An attorney shall not enter into an arrangement
for, charge or collect a nonrefundable retainer fee
from a client. An attorney may enter into a “min-
imum fee” arrangement with a client that pro-
vides for the payment of a specific amount below
which the fee will not fall based upon the han-
dling of the case to its conclusion.

Hence, it would appear that the retainer agreement may
provide for a minimum engagement fee if the attorney
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10.

11.

12.

13.

handles the matter to its conclusion, so long as the agree-
ment also provides for refundability in the event the at-
torney is discharged. See 22 N.Y.C.R.R. § 1200.15(a)(3)
(DR 2-110(A)(3)) (“A lawyer who withdraws from em-
ployment shall refund promptly any part of a fee paid in
advance that has not been earned.”). While no compara-
ble rule exist for non-domestic relations matters, since
domestic relations matter are, as a matter of public and
statutory policy the more protected and regulated, a
strong argument can be made that the same distinction
between minimum and nonrefundable retainers can be
made for other types of cases. See In re Cooperman, 83
N.Y.2d at 476, where the Court stated:

[W]e intend no effect or disturbance with respect
to other types of appropriate and ethical fee
agreements. Minimum fee arrangements and
general retainers that provide for fees, not laden
with the nonrefundability impediment irrespec-
tive of any services, will continue to be valid
and not subject in and of themselves to profes-
sional discipline. (citation omitted).

See supra note 6.

The statutory attorney’s lien set forth in Jud. Law § 475
(which codifies the common law “charging” lien) comes
into existence, without notice or filing, upon the com-
mencement of an action or proceeding and constitutes a
vested interest in the cause of action. LMWT Realty Corp.
v. Davis Agency, 85 N.Y.2d 462, 467, 626 N.Y.S5.2d 39
(1995). Jud. Law § 475-a provides that prior to com-
mencement of an action, a lien can be created by a notice
of lien.

22 N.Y.C.R.R. §§ 137.2, 1200.11(e), 1230.1.

See, e.g., Fed. R. Civ. P. Rule 13(a) (mandatory counter-
claims), 13(b) (permissive counterclaims).

In the case of appeals, while you may be more likely to
agree to defend an appeal, such as where you won a trial,
than prosecuting one from a defeat, it would be wise to
exclude all appeals (whether final or interlocutory) and
retain the ability to decide on the feasibility and merits if
and when the situation arises.

Hopefully, even a somewhat weak case will be above the
threshold so that you are not accused of bringing on a
frivolous lawsuit. For example, 22 N.Y.C.R.R. § 130-1.1
provides for the imposition of sanctions against a party
or an attorney or both, including costs and attorney’s
fees, for frivolous conduct, which is defined as conduct
that is completely without merit, is undertaken to delay
or harass, or asserts false material facts. See Drummond v.
Drummond, 305 A.D.2d 450, 759 N.Y.S5.2d 522 (2d Dep’t
2003); see also Fed. R. Civ. P. 11(b); Healey v. Chelsea Re-
sources, Ltd., 947 E2d 611, 622 (2d Cir. 1991).

New York Standards of Civility, McKinney’s New York
Rules of Court, pt. 1200, App. A.

FounbpATion VIEMORIALS

fitting and lasting tribute to a deceased

lawyer can be made through a memorial
contribution to The New York Bar Foundation.
This highly appropriate and meaningful gesture
on the part of friends and associates will be felt
and appreciated by the family of the deceased.

Contributions may be made to The New York
Bar Foundation, One Elk Street, Albany, New
York 12207, stating in whose memory it is made.
An officer of the Foundation will notify the fam-
ily that a contribution has been made and by
whom, although the amount of the contribution
will not be specified.

All lawyers in whose name contributions are
made will be listed in a Foundation Memorial
Book maintained at the New York State Bar
Center in Albany. In addition, the names of de-
ceased members in whose memory bequests or
contributions in the sum of $1,000 or more are
made will be permanently inscribed on a bronze
plaque mounted in the Memorial Hall facing the
handsome courtyard at the Bar Center.
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Revisions in Federal Rule 53
Provide New Options for Using
Special Masters in Litigation

BY SHIRA A. SCHEINDLIN AND JONATHAN M. REDGRAVE

federal courts gradually evolved from a strict and

limited role for trial assistance prescribed by Fed-
eral Rule of Civil Procedure 53 to a more expanded
view, with duties and responsibilities of masters ex-
tending to every stage of litigation. Recognizing that
practice had stretched beyond the language of the long-
standing rule, the Advisory Committee on Civil Rules
undertook an effort to conform the rule to practice.

The modern practice and use of special masters in

The result is a new rule, effective as of December 1,
2003, that differs markedly from its predecessor and sets
forth precise guidelines for the appointment of special
masters in the modern context. In general, the changes
provide more flexibility in the use of special masters,
permitting them to be used on an as-needed basis with
the parties” consent or by court order when exceptional
conditions apply.

This article reviews the history of Rule 53, the evolu-
tion of the use of special masters in practice, and the sig-
nificant new provisions of Rule 53.

Historical Rule and Purpose

The practice of appointing or referring matters to a
special master predates the adoption of Rule 53. Before
it was enacted, federal courts relied on precedent and
their inherent authority to appoint and define the duties
and responsibilities of masters in law and equity cases.!
This authority and practice were formally recognized
and codified in the Federal Equity Rules of 1912. The re-
visions to federal equity procedure memorialized in the
Equity Rules severely curtailed the use of masters, man-
dating that a reference to a master, save in matters of ac-
count, was to be the “exception, not the rule” and was
permitted only upon a showing that some “exceptional
condition” required it.2

The restrictive provisions of the Equity Rules were
incorporated into the earliest Federal Rules of Civil Pro-
cedure in 1938 in the form of Rule 53.> Yet while the sub-
stantive provisions of Rule 53 were similar to the equity
procedures, Rule 53 eliminated, as did the Federal Rules
of Civil Procedure in general, the distinction between
law and equity that previously existed. Accordingly,

under Rule 53’s unified procedure, different standards
governed the use of masters in jury and non-jury pro-
ceedings. In both types of cases, Rule 53 continued to
provide that appointment of a special master “shall be
the exception and not the rule.”*
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Rule 53 envisioned a rather limited role and purpose
for masters. Located in the trial section of the Federal
Rules, Rule 53 focused primarily on a master’s use as a
trial master, i.e., hearing trial testimony and reporting
recommended findings of fact. In the context of jury
cases, “a reference shall be made only when the issues
are complicated.”” In analyzing whether a reference to a
master was appropriate, courts considered whether the
master would assist the jury in reaching a resolution, in
many ways like a fact expert for the jury.® The master
had the authority to conduct hearings, require the pro-
duction of evidence, rule upon the admissibility of evi-
dence, examine witnesses,” and was required to submit
a report setting forth findings of fact.’ The master’s re-
port was then presented to the jury as admissible evi-
dence that the jury could consider.”

In non-jury matters, Rule 53 provided that “save in
matters of account and of difficult computation of dam-
ages, a reference shall be
made only upon a showing
that some exceptional con-
dition requires it.”""

The limitations of the
original Rule 53 and the use
of masters in general were
clarified by the Supreme
Court in La Buy v. Howes
Leather Co."" In La Buy, the
Court reviewed a decision by the Court of Appeals
granting a writ of mandamus ordering the District
Court to vacate an order referring two large and com-
plex antitrust cases to a trial master. In affirming the de-
cision of the appellate court, the Supreme Court identi-
tied what considerations were insufficient to establish
an exceptional condition, but it failed to define what
considerations constituted an exceptional condition.

The District Court in La Buy based its order of reference
on the congestion of its docket, the complicated and
complex nature of antitrust litigation, and the duration
of the trial. The Court declared that “congestion in itself
is not such an exceptional circumstance as to warrant a
reference to a master. If such were the test, present con-
gestion would make references the rule rather than the
exception.”*? The Court similarly rejected the District
Court’s reference based on the complexity of the issues.
“[M]ost litigation in the antitrust field is complex. It
does not follow[, however,] that antitrust litigants are
not entitled to a trial before a court.”™ In fact, the Court
believed the opposite to be true. The complexity of the
field of law, the Court reasoned, was “an impelling rea-
son for trial before a regular, experienced trial judge
rather than before a temporary substitute appointed on
an ad hoc basis and ordinarily not experienced in judicial

References of discovery and
discovery disputes have been seen
as particularly useful because of
their time-consuming nature or
need for immediate resolution.

work.”! Finally, the Court declared that the duration of
a trial did not “offer exceptional grounds.”*

The structure of Rule 53 and the Supreme Court’s de-
cision in La Buy significantly limited the use of special
masters. The “exceptional condition” requirement was
hard to meet,' especially in cases where one party did
not agree that a special master was advisable, and thus
reported use of Rule 53 was limited. Even so, changes in
the volume and complexity of civil litigation gradually
brought about an increased use of masters at every stage
of litigation.

Modern Use and Practice

By the end of the 20th century, the use and practice of
appointing special masters had grown beyond the lan-
guage and design of Federal Rule of Civil Procedure 53.
Unlike the original conception of the rule as a special-
ized device to assist the jury in fact analysis, a master’s
role in complex litigation
grew to include overseeing
complex and voluminous
discovery issues, as well as
implementation and en-
forcement of post-judgment
orders and decrees. Courts
that used special masters in
these non-traditional roles
either assumed that such ap-
pointments were sanctioned
by Rule 53 or relied on the court’s inherent authority to
appoint non-judicial individuals to assist the court
when needed."”

With respect to “discovery” masters, district courts
increasingly viewed resort to a Rule 53 master as neces-
sary in light of increasing docket pressures and limited
judicial resources.'® Masters have been appointed to
oversee the discovery process, which can entail resolving
disputes, establishing procedures and schedules, moni-
toring document production, and attending depositions
and conferences." References of discovery and discovery
disputes have been seen as particularly useful because
of their time-consuming nature or need for immediate
resolution.”’ Factors considered in these appointments
included the volume of material to be produced and ex-
changed,* the scientific and technical nature of the in-
formation subject to discovery, and the complexity of
the underlying dispute.” Another important role that
masters have filled is resolving claims of privilege that
accompany document productions.**

The increased use of special masters under the existing
framework of Rule 53 created a tension with the need to
ensure that the role of masters remained limited. For ex-

CONTINUED ON PAGE 21
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Federal Rule of Civil Procedure 53 - Masters
(Effective December 1, 2003)

(a) Appointment.
(1) Unless a statute provides otherwise, a
court may appoint a master only to:

(A) perform duties consented to by the par-
ties;

(B) hold trial proceedings and make or recom-
mend findings of fact on issues to be decided by
the court without a jury if appointment is war-
ranted by

(i) some exceptional condition, or

(ii) the need to perform an accounting or re-
solve a difficult computation of damages; or

(C) address pre-trial and post-trial matters
that cannot be addressed effectively and timely
by an available district judge or magistrate judge
of the district.

(2) A master must not have a relationship to
the parties, counsel, action, or court that would
require disqualification of a judge under 28
U.S.C. § 455 unless the parties consent with the
court’s approval to appointment of a particular
person after disclosure of any potential grounds
for disqualification.

(3) In appointing a master, the court must con-
sider the fairness of imposing the likely expenses
on the parties and must protect against unrea-
sonable expense or delay.

(b) Order Appointing Master.

(1) Notice. The court must give the parties no-
tice and an opportunity to be heard before ap-
pointing a master. A party may suggest candi-
dates for appointment.

(2) Contents. The order appointing a master
must direct the master to proceed with all rea-
sonable diligence and must state:

(A) the master’s duties, including any investi-
gation or enforcement duties, and any limits on
the master’s authority under Rule 53(c);

(B) the circumstances — if any — in which the
master may communicate ex parte with the court
or a party;

(C) the nature of the materials to be preserved
and filed as the record of the master’s activities;

(D) the time limits, method of filing the record,
other procedures, and standards for reviewing
the master’s orders, findings, and recommenda-
tions; and

(E) the basis, terms, and procedure for fixing
the master’s compensation under Rule 53(h).

(3) Entry of Order. The court may enter the
order appointing a master only after the master
has filed an affidavit disclosing whether there is
any ground for disqualification under 28 U.S.C. §
455 and, if a ground for disqualification is dis-
closed, after the parties have consented with the
court’s approval to waive the disqualification.

(4) Amendment. The order appointing a mas-
ter may be amended at any time after notice to
the parties, and an opportunity to be heard.

(c) Master’s Authority.

Unless the appointing order expressly directs
otherwise, a master has authority to regulate all
proceedings and take all appropriate measures to
perform fairly and efficiently the assigned du-
ties. The master may by order impose upon a
party any noncontempt sanction provided by
Rule 37 or 45, and may recommend a contempt
sanction against a party and sanctions against a
nonparty.

(d) Evidentiary Hearings.

Unless the appointing order expressly directs
otherwise, a master conducting an evidentiary
hearing may exercise the power of the appoint-
ing court to compel, take, and record evidence.

(e) Master’s Orders.

A master who makes an order must file the
order and promptly serve a copy on each party.
The clerk must enter the order on the docket.
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(f) Master’s Reports.

A master must report to the court as required
by the order of appointment. The master must file
the report and promptly serve a copy of the report
on each party unless the court directs otherwise.

(g) Action on Master’s Order, Report, or
Recommendations.

(1) Action. In acting on a master’s order, re-
port, or recommendations, the court must afford
an opportunity to be heard and may receive evi-
dence, and may: adopt or affirm; modify; wholly
or partly reject or reverse; or resubmit to the
master with instructions.

(2) Time To Object or Move. A party may file
objections to — or a motion to adopt or modify -
the master’s order, report, or recommendations
no later than 20 days from the time the master’s
order, report, or recommendations are served,
unless the court sets a different time.

(3) Fact Findings. The court must decide de
novo all objections to findings of fact made or rec-
ommended by a master unless the parties stipu-
late with the court’s consent that:

(A) the master’s findings will be reviewed for
clear error, or

(B) the findings of a master appointed under
Rule 53(a)(1)(A) or (C) will be final.

(4) Legal Conclusions. The court must decide
de novo all objections to conclusions of law made
or recommended by a master.

(5) Procedural Matters. Unless the order of
appointment establishes a different standard of
review, the court may set aside a master’s ruling
on a procedural matter only for an abuse of dis-
cretion.

(h) Compensation.

(1) Fixing Compensation. The court must fix
the master’s compensation before or after judg-
ment on the basis and terms stated in the order
of appointment, but the court may set a new
basis and terms after notice and an opportunity
to be heard.

(2) Payment. The compensation fixed under
Rule 53(h)(1) must be paid either:

(A) by a party or parties; or
(B) from a fund or subject matter of the action
within the court’s control.

(3) Allocation. The court must allocate pay-
ment of the master’s compensation among the
parties after considering the nature and amount
of the controversy, the means of the parties, and
the extent to which any party is more responsible
than other parties for the reference to a master.
An interim allocation may be amended to reflect
a decision on the merits.

(i) Appointment of Magistrate Judge.

A magistrate judge is subject to this rule only
when the order referring a matter to the magis-
trate judge expressly provides that the reference
is made under this rule.

CONTINUED FROM PAGE 19

ample, in United States v. Hooker Chemicals & Plastics
Corp.,” a case involving injuries allegedly stemming
from the improper disposal of hazardous material, the
court disapproved of a plan to refer all “routine” discov-
ery and case management matters to a special master.
The court stated that such a plan presented “an unac-
ceptable risk of having significant, potentially disposi-
tive issues taken away from the court.”” Thus, courts
that considered granting broad powers to a special mas-
ter were cautioned to ensure that reference orders
specifically delineated the matters referred and the
powers a master could exercise.”

In addition to assisting in the management and reso-
lution of discovery matters, special masters have been
appointed to oversee issues arising after trial.* In these
situations, the issues referred to masters primarily in-

volved crafting and overseeing the remedial stage of lit-
igation.?” For example, an area specifically identified by
the Federal Judicial Center as warranting the involve-
ment of a special master under the prior version of Rule
53 was the administration of class settlements.”” Reme-
dial special masters also aided in monitoring compli-
ance with postjudgment decrees.®" Another post-trial
function that special masters fulfilled was analyzing the
continued validity of consent decrees.*

The New Rule 53

The objectives of the new rule are to harmonize best
practices with rule-based principles in an effort to assure
the effective use of special masters.

To conform Rule 53 to the contemporary practice of
using masters during pre-trial, trial and post-trial
stages, the Advisory Committee on Civil Rules recom-
mended extensive revisions to the rule.> These changes,
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which took effect December 1, 2003, and the amend-
ments bring Rule 53 into harmony with current practice.

The amended Rule 53 has five significant aspects that
affect civil practice: (1) the significantly limited use of
special masters in most trials, but particularly jury trials;
(2) the authorization for broad use of special masters
when the parties consent; (3) the explicit authorization
of masters to assist with pre-trial and post-trial matters;
(4) the establishment of specific procedures and stan-
dards for the appointment of special masters; and (5) a
definitive explication of the standards of review gov-
erning the actions of the master.

Trial masters The amended Rule 53 retains provi-
sions relating to the appointment of trial masters with
significant modification. Im-
portantly, the rule eliminates
the direct power of a court to
appoint a trial master as to is-
sues to be decided by a jury.**
The use of a trial master in
jury cases is nevertheless per-
mitted, provided the parties
consent.” This exception it-
self is limited, however, be-
cause the Advisory Commit-
tee cautions that a trial
master “should be appointed in a jury case, with con-
sent of the parties and concurrence of the court, only if
the parties waive jury trial with respect to the issues sub-
mitted to the master or if the master’s findings are to be
submitted to the jury as evidence.”* In no case, however,
may a trial master be appointed to preside at a jury trial.

The amended rule continues to permit the use of trial
masters in non-jury cases.” The standard for appoint-
ment of non-jury trial masters is carried forward in the
amended rule, i.e., an appointment is warranted only by
“some exceptional condition.”*® According to the Advi-
sory Committee Notes, this phrase is intended to retain
the meaning afforded it under La Buy and its progeny.”
Issues such as docket congestion, duration of trial, and
complexity of issues do not constitute exceptional con-
ditions.*” The exceptions to this “exceptional condition”
requirement are also retained. In matters of accounting
or difficult computation of damages, use of a master is
appropriate regardless of whether exceptional condi-
tions are present.*!

Consent masters The appointment of “consent mas-
ters” to fulfill any role is expressly approved with the
consent of the parties.”” The change imposes no restric-
tive standard on a master’s appointment.*® The only
limitation, which appears in the Advisory Committee’s
Notes, indicates that party consent “does not require
that the court make the appointment; the court retains
unfettered discretion to refuse appointment.”** Provid-

Collectively, these changes have
brought Rule 53 into the 21st
century. It remains to be seen
whether they will result in the
increased use of masters.

ing the district court with the ability to refuse a consen-
sual appointment allows the court to retain its authority
over managing its docket.

Pre-trial and post-trial masters To conform Rule 53
with the modern practice of referring pre-trial and post-
trial matters to masters, Rule 53 explicitly provides that
“pretrial and post-trial matters that cannot be addressed
effectively and timely by an available district judge or
magistrate judge” may be referred to a special master.*
No exceptional condition finding is required as had pre-
viously been true, although the Advisory Committee
Notes reflect a continued concern that masters remain
the exception and not the rule.* Overall, given the in-
creasing volume of complex litigation, it is likely that
there will be increased use of special masters for pre-
trial and post-trial matters
under the reformulated rule.

Duties specifically con-
templated by the Advisory
Committee include review-
ing discovery documents for
privilege, settlement negotia-
tions, and administration of
an organization. Reference to
a special master to oversee
complex decrees is also ap-
propriate, particularly when a party has proved to be re-
sistant or intransigent. As noted by the Advisory Com-
mittee, this practice has been sanctioned by the Supreme
Court.”

Procedures for appointments The new Rule 53 sets
out what are essentially “best practices” standards that
have evolved over the past two decades in cases that
have adapted the prior version of Rule 53 to fit specific
circumstances. A number of these provisions are note-
worthy.

Rule 53(a)(2) makes clear that the Code of Judicial
Conduct is applicable to masters and that the standard
of disqualification under 28 U.S.C. § 455 applies to masters
absent consent of the parties.

Rule 53(b)(1) requires that the parties be given notice
and an opportunity to be heard before a master is ap-
pointed, and that the parties can suggest candidates.

Rule 53(b)(3) specifically requires the proposed mas-
ter to file an affidavit addressing the potential grounds,
if any, for disqualification before the court can issue an
order of appointment.

The Advisory Committee Notes to Rule 52(a)(2) and
(3) further encourage the courts and parties to examine
the considerations that may be involved in a consent ap-
pointment and to consider other limitations attendant to
the appointment, such as a prohibition on the master (or
the master’s firm) from appearing before the court in
any matter during the pendency of the appointment.*®
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In essence, these procedures are akin to other “sun-
shine” rules and are intended to bring a more formal
and regulated practice to the appointment of masters to
avoid real or apparent conflicts of interest.

The new rule also specifies the contents of an order
appointing a master.*” These include the specification of
duties, the circumstances (if any) in which the master
may have ex parte contact with the court or a party; the
nature of materials to be preserved and filed as the
record of the master’s activities; the time limits and pro-
cedural aspects of filing the record and reviewing the
master’s orders, findings and recommendations; and
the procedures for setting the master’s compensation.”

The authority of a master (unless otherwise directed
in the appointing order) is now set forth in Rule 53(c)
and includes the ability to impose non-contempt sanc-
tions upon a party under Rule 37 or 45 and to recom-
mend contempt sanctions against a party and sanctions
against a non-party.”’

Review of orders, reports or recommendations
Rule 53(e) and (f) dictate that the master’s orders and re-
ports must be filed and served. Rule 53(g) prescribes the
procedures following the filing of the order, report or
recommendation.

In particular, the court must afford the parties an op-
portunity to be heard and may receive evidence.”” A
party may file objections to (or a motion to adopt or
modify) an order, report or recommendation no later
than 20 days from service, unless the court sets a differ-
ent time.”® A court can affirm, modify, wholly or par-
tially reject or reverse or resubmit to the master with in-
structions.™

Regarding the standard of review, the new Rule 53
contains the following provisions:

Findings of Fact:
The court must decide de novo all objections to findings
of fact unless the parties stipulate with the court’s con-
sent that (ag the master’s findings will be reviewed for
clear error™ or (b) the findings of a master under Rule
53(a)(1)(A) or (C) will be final.*®

Legal Conclusions:
All objections to conclusions of law made or recom-
mended are reviewed de novo by the district court.”

Procedural Matters:

Unless a different standard of review is established in
the appointing order, procedural rulings of a master are
set aside only for an abuse of discretion.”®

By spelling out the criteria for the standards of review,
the new Rule 53 eliminates confusion that could arise
from existing case law while providing mechanisms
that allow for different standards of review where the
parties stipulate and the court consents.”

Conclusion

The newly amended Rule 53 is vastly more flexible
than its predecessor. It permits the use of special masters
on an as-needed basis, with the parties” consent, or,
when exceptional conditions require, by court order. In
addition, the rule exposes the process to public scrutiny
and encourages, if not requires, a new level of participa-
tion by the litigants. Finally, the rule requires that an
order of appointment explicitly address the duties of the
master, the cost of this service to the parties, communi-
cations between the court and the master, and between
the parties and the master, and the standard of review
for a master’s decisions.

Collectively, these changes have brought Rule 53 into
the 21st century. It remains to be seen whether they will
result in the increased use of masters. Certainly it will
result in increased citation to Rule 53, which now ex-
pressly permits the many uses that courts made of spe-
cial masters in the past, albeit with or without citation to
the former rule that did not accommodate those various
uses.

1. See Ex Parte Peterson, 253 U.S. 300, 312-13 (1920) (holding
that a federal court has inherent authority to appoint a
master whether sitting in equity or law); Kimberly v.
Arms, 129 U.S. 512, 524-25 (1889) (stating that the refer-
ence of a case to a master has always been within the
power of a court of chancery).

2. Rules of Practice in Equity 59, 226 U.S. 666 (1912).

Rule 53 is derived from the Equity Rules 49 and 51 (Evi-
dence Taken Before Examiners, Etc.); 52 (Attendance of
Witnesses Before Commissioner, Master, or Examiner); 59
(Reference to Masters — Exceptional, Not Usual); 60 (Pro-
ceedings Before Master); 61 (Master’s Report — Docu-
ments Identified but not Set Forth); 61 1/2 (Master’s Re-
port — Presumption as to Correctness — Review); 62
(Powers of Master); 63 (Form of Accounts Before Master);
65 (Claimants Before Master Examinable by Him); 66 (Re-
turn of Master’s Report — Exceptions — Hearing); and 68
(Appointment and Compensation of Masters). See 12A
Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure App. C (2003) (Advisory Committee Notes
to Rule 53 as originally promulgated).

4. Fed. R. Civ. P. 53(b) (effective until Dec. 1, 2003); see, e.g.,
In re Armco, Inc., 770 E2d 103, 105 (8th Cir. 1985) (“The
courts have tended to read [Rule 53] somewhat narrowly,
closely circumscribing the range of circumstances in
which reference to a master is appropriate.”).

Fed. R. Ciwv. P. 53(b) (effective until Dec. 1, 2003).

See, e.g., Dairy Queen, Inc. v. Wood, 369 U.S. 469, 478 (1962)
(stating that appointment of a master to assist the jury
was appropriate “where the legal issues are too compli-
cated for the jury adequately to handle alone”); United
States v. Horton, 622 F.2d 144, 148 (5th Cir. 1980) (holding
that reference to a master of a Medicare provider reim-
bursement case was appropriate when the “legal issues
... were too complex for the jury of laymen to resolve
without assistance”); Burgess v. Williams, 302 F.2d 91, 94
(4th Cir. 1962) (holding that use of master to aid jury in
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bankruptcy case was proper since the issues were compli-
cated and 1,500 separate transactions had to be exam-
ined); Bd. of Educ. v. CNA Ins. Co., 113 ER.D. 654, 655
(S.D.N.Y. 1987) (finding that a master was necessary

to determine complicated issues involving reasonable
value of substantial legal services and defense costs

that, with volume of evidence, were too complicated

for jury).

Fed. R. Ciwv. P. 53(c) (effective until Dec. 1, 2003).

special masters); United States v. Int’l Bus. Machs. Corp., 76
ER.D. 97,98 (S.D.N.Y. 1977) (appointing pursuant to Rule
53 an examiner to report to court as to information defen-
dant possessed and produced, to supervise discovery and
to conduct appropriate hearing); Omnium Lyonnais
D’Etancheite et Revetement Asphalte v. Dow Chem. Co., 73
ER.D. 114, 118 (C.D. Cal. 1977) (relying on Rule 53 for au-
thority to appoint master to supervise all discovery mat-
ters).

. . . 18. The practice of employing masters to oversee discovery is
8. Fed.R. Civ. P. 53(e)(3) (effective until Dec. 1, 2003). not zfuniquely mogerﬁ p%actice. Judge Learned Han d,y
9. See Jackson v. Local Union 542, Int'l Union of Operating while a district judge, indicated in 1917 that this practice
Eng’rs, 155 F. Supp. 2d 332, 337 (E.D. Pa. 2001) (“Master’s was permissible. Pressed Steel Car Co. v. Union Pacific R.R.
findings are simply admissible evidence to be considered Co., 241 F. 964, 967 (D.N.Y. 1917) (stating that the most
by the jury, with the jury remaining the ultimate arbiter convenient way to conduct discovery would be for the
of fact.”). parties to agree upon a master).
10. Fed. R. Civ. P. 53(b) (effective until, Dec. 1, 2003). 19.  See United States ex rel. Newsham v. Lockheed Missiles &
11. 352 U.S. 249 (1957). Space Co., 190 E?:d 963, 967 (9th Cir. ‘1999) (pern}itting ref-
erence to special master of all pre-trial matters); In re Bitu-
12. Id. at 259. minous Coal Operators” Ass’n, 949 F.2d 1165, 1168-69 (D.C.
13. Id Cir. 1991) (concluding that it is improper for district court
o to refer dispositive matters, but proper to refer pre-trial
14. Id. preparation matters); In re United States Dep’t of Defense,
15. 1d 848 F.2d 232, 236-37 (D.C. Cir. 1988) (permitting reference
o of pre-trial matters); In re Armco, Inc., 770 E2d 103, 104-05
16. “Exceptional conditions,” however, were not required for (8th Cir. 1985) (holding that litigation did not present ex-
the appointment of masters in all proceedings. Rule 53 ceptional condition to warrant reference to master of trial
specifically provided that in cases of accounting and diffi- on merits but that master’s broad authority to supervise
cult computation of damages, reference to a special mas- and guide pre-trial matters was permissible); Mercer o.
ter is warranted. See, e.g., Roy v. County of Lexington, 141 Gerry Baby Prods. Co., 160 ER.D. 576, 577-79 (S.D. lowa
F.3d 533, 549 (4th Cir. 1998) (affirming appointment of 1995) (appointing master to supervise discovery because
master to determine damages in Fair Labor Standards disagreement and accusations among lawyers Created a
Act case); Stauble v. Warrob, Inc., 977 F.2d 690, 694 (1st Cir. chaotic atmosphere for discovery and misuse of discov-
1992) (stating that “masters are most helpful where com- ery motions); 9A Charles Alan Wright & Arthur R. Miller,
plex quantitative issues bearing on damages must be re- Federal Practice and Procedure § 2605, at 664 (2d ed.
SOlVed”); Arthur Murmy, Inc. v. Oliver, 364 F.2d 28, 32-33 1994) (statlng that the “use of a Special master to super-
(8th Cir. 1966) (holdlng there was no abuse of discretion vise discovery still may be appropriate and useful in un-
regarding appointment of special master to make an ac- usual cases”); Manual for Complex Litigation (Third)
counting analysis and compilation in suit for treble dam- §§ 21.424, 21.43 (1995).
ages under antitrust statutes). A district court’s discretion o .
was also considerably greater in referring matters of com- 20. Manual for Complex Litigation (Third) § 20.14 (1995).
putation. See, e.g., Southern Agency Co. v. LaSalle Cas. Co., 21. See, e.g., Mobil Oil Corp. v. Altech Indus., Inc., 117 ER.D.
393 F.2d 907, 914 (8th Cir. 1968); United States v. Conserva- 650, 652 (C.D. Cal. 1987) (appointing master in order to
tion Chem. Co., 106 ER.D. 210, 218 (W.D. Mo. 1985). In this supervise discovery due to conflicting factual evidence,
regard, it has been suggested that reference of computa- high volume of documentary evidence, and anticipated
tion matters are particularly suited for the expertise of addition of new parties by defendant); In re “Agent Or-
special masters because accounting and computation of ange” Prod. Liab. Litig., 94 ER.D. 173, 174 (ED.N.Y. 1982)
damages requires “[n]o peculiar judicial talent or insight (appointing special master because discovery involved
.- and errors in accounting lend themselves to detection production of millions of documents). But see Prudential
and correction on review.” Irving R. Kaufman, Masters in Ins. Co. v. United States Gypsum Co., 991 F2d 1080, 1087
the Federal Cqurts: Rule 53, 58 Colum.. L. Rev. 45.2, 457 (3d Cir. 1993) (concluding that “[n]either the volume of
(1958). Despite the value of masters in accounting mat- work generated by a case nor the complexity of that work
ters, a COUrt'ZdlSCI‘ethlil wasdnot unhm;tedBand reAf/frence will suffice to meet the ‘exceptional condition” standard
was restricted to complicated matters. See Bowen Motor 7
Coaches, Inc. v. N.Y. Cas. Co., 139 F.2d 332, 334 (5th Cir. promulgated by Rule 537).
1943) (stating that in matters of account, matters must be 22. See, e.g., Omnium Lyonnais, 73 ER.D. at 117 (appointing
complex and time-consuming). g}aster with tec.h.nica.l acllnd Cllegail bagkgrotfn}’lld tg ox(fiersefe
iscovery requiring individual review of hundreds o
17. S”ee, eg., Ex Parte P etersor, 253 U.S. 300, 312 .(1929) thousangs o? docu?nents containing technical informa-
goi(t)rlgs)}ilflﬁir?rtltleasj[aﬁti%iiibizn;e Oéilnetglﬂ?;g; fnt_he tion); Costello v. .Wu.z'nwright., 387 F. Supp. 324, 325 (M.D.

y) i o Ly 0 appomnt p Fla. 1973) (appointing special master because of highly
connected Wlth .th.e court to a¥d judges in the pe.rf01j— technical nature of case and need for specialized medical
mance of specific judicial duties, as they may arise in the knowledge)
progress of a cause.”). Stauble, 977 F.2d at 695 (stating, ’
without discussion, that Rule 53 permits the appointment 23. See, e.g., In re Ampicillin Antitrust Litig., 81 ER.D. 377, 380
of special masters to oversee preparatory issues); Active (D.D.C. 1978) (referring to special master responsibility
Prods. Corp. v. A.H. Choitz & Co., 163 ER.D. 274, 282 (N.D. for monitoring production of over 700 documents and
Ind. 1995) (citing inherent authority of court to appoint ruling on complicated privilege claims); Fisher v. Harris,
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24.

25.
26.
27.

28.

29.

30.

31.

32.

33.

Upham & Co., 61 ER.D. 447, 449 (S.D.N.Y. 1973) (appoint-
ing master to supervise discovery in complex securities
action).

See, e.g., Dep’t of Defense, 848 F.2d at 235-36 (upholding
the district court’s order and stating that due to the prac-
tical difficulties of reviewing documents, the case
amounted to an exceptional condition warranting the ap-
pointment of a master); Vaughn v. Rosen, 484 F.2d 820, 828
(D.C. Cir. 1973) (“[I]t is within the discretion of a trial
court to designate a special master to examine docu-
ments. . . . This special master would not act as an advo-
cate; he would, however, assist . . . by assuming much of
the burden of examining and evaluating voluminous doc-
uments that currently falls on the trial judge.”); United
States v. AT&T, 461 F. Supp. 1314, 134649 (D.D.C. 1978)
(appointing master to make preliminary rulings on all
claims of work product and other privilege asserted dur-
ing discovery).

123 ER.D. 62 (W.D.N.Y. 1988).
Id. at 63.

Jerome 1. Braun, Special Masters in Federal Court, 161
ER.D. 211, 216 (1995).

The practice of using special masters after liability has
been established stems from the use of masters in equity.
See Linda J. Silberman, Masters and Magistrates Part II: The
American Analogue, 50 N.Y.U. L. Rev. 1297, 1321-23 (1975).

See generally Local 28, Sheet Metal Workers” Int’l Ass'n v.
EEOC, 478 U.S. 421, 481-82 (1986) (permitting appoint-
ment of master to ensure union’s compliance with court’s
order to establish an affirmative action program); Stauble,
977 F.2d at 695 (recognizing use of master in connection
with remedy-related issues).

Manual for Complex Litigation (Third) § 30.47 (1995); see,
e.g., In re Estate of Marcos Human Rights Litig., 910 E. Supp.
1460, 1465 (D. Haw. 1995) (appointing special master to
supervise taking depositions of 137 randomly selected
class members to distribute award of compensatory dam-
ages to victims of human rights violations); McLendon v.
Continental Group, Inc., 749 E. Supp. 582, 612 (D.N.J. 1989)
(appointing master in ERISA case to aid parties in post-li-
ability settlement of damages for 5,000 claimants).

See, e.g., Williams v. Lane, 851 F.2d 867, 884 (7th Cir. 1988)
(approving appointment of special master due to contin-
ued failure to comply with order); Nat'l Org. for Reform of
Marijuana Laws v. Mullen, 828 F.2d 536, 542-45 (9th Cir.
1987) (approving appointment of master to monitor com-
pliance with injunction); N.Y. State Ass'n for Retarded Chil-
dren v. Carey, 706 F2d 956, 962-65 (2d Cir. 1983) (affirm-
ing reference to special master for monitoring
defendant’s compliance with consent decree entered in
suit challenging conditions of institution for mentally re-
tarded); Hart v. Cmty. Sch. Bd., 383 F. Supp. 699, 764-69
(E.D.N.Y. 1974) (appointing law professor specializing in
urban renewal as special master in desegregation case),
aff'd, 512 F.2d 37 (2d Cir. 1975).

In re Pearson, 990 E.2d 653, 657-60 (1st Cir. 1993). But see
United States v. Microsoft Corp., 147 F.3d 935, 954 (D.C. Cir.
1998) (holding non-consensual appointment of a special
master to consider propriety of permanent injunction was
not proper and amounted to a complete abdication of the
district court’s Article III responsibilities).

The text of the amended Rule 53 (effective December 1,
2003) is set forth in the accompanying sidebar, see pages
20-21.

34.
35.
36.

37.
38.
39.

40.
41.
42.
43.
44.

45.
46.

47.
48.
49.
50.
51.
52.
53.
54.
55.

56.

57.
58.
59.

See generally Fed. R. Civ. P. 53.
Fed. R. Civ. P. 53(a)(1)(A).

Notes of Advisory Committee on 2003 Amendments, Fed.
R. Civ. P. 53.

Fed. R. Civ. P. 53(a)(1)(B).
Fed. R. Civ. P. 53(a)(1)(B)(i).

Notes of Advisory Committee on 2003 Amendments, Fed.
R. Civ. P. 53.

1d.

Fed. R. Civ. P. 53(a)(1)(B)(ii).
Fed. R. Civ. P. 53(a)(1)(A).
Id.

Notes of Advisory Committee on 2003 Amendments, Fed.
R. Giv. P. 53.

Fed. R. Civ. P. 53(a)(1)(C).

Notes of Advisory Committee on 2003 Amendments, Fed.
R. Civ. P. 53. As to pre-trial functions, the Advisory Com-
mittee noted that cases involving important public issues
or many parties may not be particularly appropriate for a
master’s involvement and recommended that in those sit-
uations, judicial functions should be controlled by the
court.

Id.

Id.

Fed. R. Civ. P. 53(b)(2).
Id.

Fed. R. Civ. P. 53(c).
Fed. R. Civ. P. 53(g)(1).
Fed. R. Civ. P. 53(g)(2).
Fed. R. Civ. P. 53(g)(1).

In this regard the Advisory Committee noted that
“[c]lear-error review is more likely to be appropriate with
respect to findings that do not go to the merits of the un-
derlying claims or defenses, such as findings of fact bear-
ing on a privilege objection to a discovery request.”
Notes of Advisory Committee on 2003 Amendments, Fed.
R. Civ. P. 53.

Fed. R. Civ. P. 53(g)(3). The Advisory Committee’s Note
emphasizes that the court is free to decide the facts (as
well as legal conclusions) de novo even absent an objec-
tion of the parties. Notes of Advisory Committee on 2003
Amendments, Fed. R. Civ. P. 53.

Fed. R. Civ. P. 53(g)(4).
Fed. R. Civ. P. 53(g)(5).

It should be noted that the court can, sua sponte, with-
draw its consent to a stipulation for finality or clear-error
review and may reopen the opportunity to object. Fed. R.
Civ. P. 53(g)(2); Notes of Advisory Committee on 2003
Amendments, Fed. R. Civ. P. 53.
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State Budget Shortfall in 2003 Was
Impetus Behind Many Changes
Affecting Trusts and Estates

BY JOSHUA S. RUBENSTEIN

was the impetus behind many of the changes

during the past year to the laws affecting the Trusts
and Estates practice. Filing fees, attorney registration
fees, and tax rates were increased as part of an overall
attempt to cover the shortfall.

The remaining changes dealt with notice and
thresholds in abandoned property proceedings, permis-
sible acts by trusts and trustees, standby guardianships,
appointment of fiduciaries, the right to a jury trial in
Surrogate’s Court proceedings, small claims assessment
review of homes held in trusts, amendments to the
state’s 529 college savings program and new environ-
mental liability protection for certain fiduciaries and
beneficiaries. A summary of the changes follows.

The state’s unprecedented budget shortfall in 2003

Abandoned Property Law
Banking Organizations

Subdivision 1(h)(iii) of § 300 of the Abandoned Property
Law (APL), dealing with mailing of notice to apparent
owners of securities, was amended to delete the reference
to now-repealed subdivision 6 of § 301. This change took
effect immediately.'

Subdivision 6 of APL § 301, formerly providing for
annual notice to owners of abandoned property, was
repealed. The repeal took effect immediately.”

Miscellaneous Property

A new subdivision 4 was added to APL § 1315 to
provide that any check issued by New York State that
remains unpaid after one year from issuance shall be
deemed abandoned property. This change took effect
April 1, 2003

Subdivision 7 of APL § 1317, formerly providing for
notice by title companies to owners of security deposits,
has been repealed. The repeal took effect immediately.*

General Provisions

Subdivision 2(a) of APL § 1406 was amended by
(a) raising the threshold amount or value of claims re-
quiring a court proceeding from $1,500 to $5,000, and
(b) requiring that the court that had original jurisdiction
of the underlying matter must issue the order. The
change took effect immediately.”

Subdivision 2(b) of APL § 1406 was amended by
(a) providing that where the amount or value of the
claim is less than $5,000, it shall be determined by the
state comptroller; and (b) adding that the state comp-
troller’s decision that there is insufficient information to
establish a claim does not mean that the claim has been
denied. The change took effect immediately.’

A new § 1422 has been added to the APL. It requires
that any holder of unclaimed property not otherwise
required to perform owner notification mailings send,
not fewer than 90 days before the reporting date of the
property, written notice by first-class mail to each person
listed as owner of the property. The holder does not
have to send written notice if the holder does not have
(a) an address for the owner, or (b) the current address
of the owner. Where notice is otherwise required, for
unclaimed property valued at more than $1,000, the
holder must send, not fewer than 60 days before the
reporting date of the property, a second written notice
by certified mail with a return receipt. The holder does
not have to send a second written notice if: (a) the
holder has received a claim from the owner; or (b) the
first notice was returned as undeliverable. Both the first
written notice and the second written notice should
notify the owner that the property will be reported as
abandoned property if the owner or an agent of the
owner fails to claim it before the remittance date. The
change took effect immediately.”

JosHUA S. RUBENSTEIN, chair of the
Trusts and Estates Department and
managing partner at KMZ Rosenman
in New York City, is a past chair of
the Trusts and Estates Law Section

of the NYSBA and a fellow of the
American College of Trust and

Estate Counsel. He is a graduate of
Columbia University and received
his J.D. from its law school.
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Estates, Powers and Trusts Law
Charitable Trusts

Section 8-1.8 of the Estates, Powers and Trusts Law
(EPTL) was amended to permit charitable split-interest
trusts to retain excess business holdings or make jeopar-
dizing investments, which was previously prohibited
by EPTL 8-1.8 but allowed by the Internal Revenue
Code, where (a) there is no income beneficiary who is a
charity with more than 60% ownership of the trust assets,
or (b) the charity’s only interest in the trust is as a remain-
derman. It has also been amended to make certain stylistic
changes. The amendment took effect immediately.®

Powers

EPTL 10-10.1 was amended to permit a trustee to
exercise the power to make distributions to himself or
herself as beneficiary, where (a) the trustee is also the
grantor and the trust is revocable; (b) the power is to
provide for the beneficiary’s
health, education, mainte-
nance or support under In-
ternal Revenue Code §§ 2041
and 2514; or (c) the trust in-
strument by express refer-
ence to this section expressly
so provides. This amend-
ment took effect immedi-
ately.’

Judiciary Law
Fees
Section 468-a of the Judiciary Law was amended by
raising the biennial attorney registration fee from $300
to $350. The new fee took effect July 15, 2003.10

Surrogate’s Court Procedure Act
Trials and Hearings
Section 502 of the Surrogate’s Court Procedure Act
(SCPA) was amended to extend the right of a jury trial,
if duly demanded, to proceedings in which the validity of
a revocable lifetime trust is contested, provided that the
proceedings (a) commence after the death of the creator
and (b) raise a controverted question of fact. The amend-
ment took effect immediately and applies to proceedings
pending on or commenced after the effective date."

Letters

SCPA 709 was amended to provide that a nominated
co-fiduciary has standing to file objections to the grant
of letters to a co-fiduciary. The amendment eliminates
the anomaly that a co-fiduciary can have a co-fiduciary
removed once the co-fiduciary has been appointed
(pursuant to SCPA 711) but lacks standing to oppose
such an appointment in the first place. The amendment
took effect immediately.'*

SCPA 502 was amended to extend
the right of a jury trial, if duly
demanded, to proceedings in
which the validity of a revocable
lifetime trust is contested.

Guardians

SCPA 1726(1) was amended (a) to expand the defini-
tion of standby guardian to include individuals appointed
to succeed not only the infant’s parent but also the
infant’s legal guardian, legal custodian or primary
caretaker upon death, incapacity, debilitation or death;
(b) to add a definition of “legal guardian,” meaning the
court-appointed guardian of the infant’s person and/or
property; and (c) to make certain other conforming,
definitional amendments. This change took effect January
1,2004."

SCPA 1726(2) was amended to make all of the provi-
sions of Article 17 applicable to standby guardianships.
The change took effect January 1, 2004.™

SCPA 1726(3) was amended to (a) include the
petitioner’s consent as one of the triggering events for a
standby guardian’s authority to act; (b) permit the
petitioner’s death to be
established other than by
a death -certificate; and
(c) delete the last sentence of
subdivision 3(d)(ii), because
it is inconsistent with the
statutory language allowing
the parent/or legal guardian,
legal custodian or primary
caretaker the option of spec-
ifying which event(s) will
trigger his or her authority to act. These changes took ef-
fect January 1, 2004."

SCPA 1726(4) was amended to (a) update the statutory
form of designation of standby guardian to reflect these
changes; (b) provide that a designation of standby
guardian will be effective (even if made in another state)
as long as it was validly executed in the jurisdiction
(i) where the designator was domiciled at the time of
execution, (ii) where it was executed or (iii) where the
designator is domiciled at the time the designation
becomes effective; (c) provide that the most recent
designation is given effect when there are conflicting
designations; and (d) include death as one of the
triggering events for a standby guardian’s authority to
act. These changes took effect January 1, 2004."°

SCPA 1726(5) was amended to add legal guardians,
legal custodians and primary caretakers as individuals
who must receive notice of a standby guardian’s petition
for appointment. This change took effect January 1,
2004.7

SCPA 1726(6) was amended to add legal guardians,
legal custodians and primary caretakers as individuals
whose incapacity or debilitation must be established in
writing by an attending physician. This change took
effect January 1, 2004."®
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SCPA 1726(7) was amended to add legal guardians,
legal custodians and primary caretakers as individuals
whose preexisting rights in such capacity are not dimin-
ished by the appointment of the standby guardian. This

change took effect January 1, 2004."

SCPA 1726(8) was amended to make clear that the
standby guardian is appointed pursuant to SCPA 1726.

This change took effect January 1, 2004.%

Exhibit A: Surrogate’s Court Fees

Mentally Retarded Persons
SCPA 1750-b was amended to allow not-for-profit
agencies certified, licensed and regulated by the Office
of Mental Retardation and Developmental Disabilities
that have been appointed as Article 17-A guardians to
make healthcare decisions for mentally retarded persons.
The amendment took effect immediately.”

[Service [Statutory Authority  [Previous Amount [New Amount |
Recording an instrument settling an account SCPA 2402(4) $5 per page $6 per page
Fee schedule for probate or administration SCPA 2402(7) Estate value

* less than $10,000: $35 $45
*$10,000 - $20,000: $60 $75
* $20,000 - $50,000: $170 $215
* $50,000 - $100,000: $225 $280
*$100,000 - $250,000: $335 $420
* $200,000 - $500,000 $500 $625
* Over $500,000 $1000 |[$1,250
File petition to: SCPA 2402(8)(a)
* Punish for contempt $25 $30
* Suspend letters of fiduciary $60 $75
* Suspend letters of custodian $25 $30
* Fiduciary resigns $25 $30
* Suspend fiduciary powers in war $25 $30
* Produce will $15 $20
* Will construction $60 $75
* Determine right of election $60 $75
* Appoint trustees $35 $45
* Release versus State $40 $50
* Guardian appointment $15 $20
* Open safe deposit box $15 $20
* Proceedings against fiduciary $15 $20
* Proceedings by fiduciary $60 $75
* Advice and directions $60 $75
* Continue business $35 $45
* Corp. trustee comp. $7 $10
* Compel fiduciary accounting $25 $30
File demand for jury SCPA 2402(9)(i) $120 $150
File objections to probate SCPA 2402(9)(ii) $120 $150
Note of issue SCPA 2402(9)(iii) $35 $45
Objection or answer in non-probate proceeding SCPA 2402(9)(iv) $60 $75

Will for safekeeping SCPA 2402(9)(v) $35 $45
Bond (less than $10,000) SCPA 2402(9)(vi) $15 $20
Bond (more than $10,000) SCPA 2402(9)(vi) $25 $30
Transcript of decree SCPA 2402(10) $15 $20
Certificate of letters SCPA 2402(11) $5 $6
Copy of will SCPA 2402(12)(a) $5 per page $6 per page
Authenticating copy SCPA 2402(12)(b) $15 $20
Search or certify record under 25 years SCPA 2402(13) $25 $30
Search or certify record over 25 years SCPA 2402(13) $70 $90
Produce papers under subpoena within county SCPA 2402(14)(a) $25 $30
Produce papers under subpoena in other county SCPA 2402(14)(b) $0.25 per day $0.30 per day
Recording an instrument SCPA 2402(15)(a) $6 per page $8 per page
File authenticated copy of foreign will SCPA 2402(15)(b) $6 per page $8 per page
Tax bill of costs SCPA 2402(15)(c) $10 per page $15 per page
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Court Fees
SCPA 2402 was amended to increase many of the user
tees for the Surrogate’s Court. The new fees are listed in
Exhibit A (see page 28). The new fees took effect July 15,
2003.2

Real Property Tax Law

A new subdivision 9 was added to Real Property Tax
Law § 730 in response to the increase in the placement
of homes in trusts. A requirement for small claims
assessment review of homes is that they be owner-occu-
pied. Because a trustee is the legal owner of trust prop-
erty, unless the trustee resides with the trust beneficiary
the home is no longer owner-occupied. In some in-
stances, trust beneficiaries have been denied access to
small claims assessment review even though they are
title occupants of their homes. The subdivision makes
trust beneficiaries owners of their homes within the con-
text of small claims assessment review. The subdivision
took effect immediately.”

Tax Law
Estimated Tax for Passthrough Entities

A new paragraph 4 was added to subsection (c) of
Tax Law § 658. The paragraph requires partnerships, K
limited liability companies and S corporations to pay
estimated taxes on New York source income for their
non-resident partners, members and shareholders. The
paragraph took effect immediately and applies to taxable
years ending after December 31, 2002. Estimates due
pursuant to this change were considered timely if paid
by September 15, 2003.*

A new paragraph 11 was added to Tax Law § 197-b.
The paragraph requires that any amount paid under
paragraph 4 of subsection (c) of Tax Law § 658 is to be
applied against the estimated tax of the taxpayer for the
taxable year shown on the declaration filed under Tax
Law § 197-a. The paragraph took effect immediately and
applies to taxable years ending after December 31,
2002.%

A new paragraph 2 was added to subsection (d) of
Tax Law § 213-b. The paragraph requires that any
amount paid under paragraph 4 of subsection (c) of Tax
Law § 658 is to be applied against the estimated tax of
the taxpayer for the taxable year shown on the declara-
tion filed under Tax Law § 213-a. The paragraph took
effect immediately and applies to taxable years ending
after December 31, 2002.2

Anew paragraph 2 was been added to subsection (d)
of Tax Law § 1461. The paragraph requires that any
amount paid under paragraph 4 of subsection (c) of Tax
Law § 658 is to be applied against the estimated tax
of the taxpayer for the taxable year shown on the
declaration filed under Tax Law § 1460. The paragraph

took effect immediately and applies to taxable years
ending after December 31, 2002.”

A new paragraph 2 was added to subsection (d) of
Tax Law § 1514. The paragraph requires that any
amount paid under paragraph 4 of subsection (c) of Tax
Law § 658 is to be applied against the estimated tax of
the taxpayer for the taxable year shown on the declara-
tion filed under Tax Law § 1513. The paragraph took
effect immediately and applies to taxable years ending
after December 31, 2002.2

A new subsection (i) was added to Tax Law § 686. The
subsection provides that when an entity required to pay
estimated tax under paragraph 4 of subsection (c) of Tax
Law § 658 overpays, the entity receives a refund of the
excess of the overpayment. The subsection took effect
immediately and applies to taxable years ending after

December 31, 2002.%

Exhibit B: Trusts and Estates Tax Rates

2003

AGl less than $8000

4%

$8000 - $11,000

$320 + 4.5% over $8000

$11,000 - $13,000

$455 + 5.25% over $11,000

$13,000 - $20,000

$560 + 5.9% over $13,000

$20,000 - $100,000

$973 + 6.85% over $20,000

$100,000 - $500,000*

$6453 + 7.5% over $100,000

Over $500,000

$36,453 + 7.7% over $500,000

2004

AGI less than $8000

4%

$8000 - $11,000

$320 + 4.5% over $8000

$11,000 - $13,000

$455 + 5.25% over $11,000

$13,000 - $20,000

$560 + 5.9% over $13,000

$20,000 - $100,000

$973 + 6.85% over $20,000

$100,000 - $500,000

$6453 + 7.375% over $100,000

Over $500,000

$35,953 + 7.7% over $500,000

2005

AGI less than $8000

4%

$8000 - $11,000

$320 + 4.5% over $8000

$11,000 - $13,000

$455 + 5.25% over $11,000

$13,000 - $20,000

$560 + 5.9% over $13,000

$20,000 - $100,000

$973 + 6.85% over $20,000

$100,000 - $500,000

$6453 + 7.25% over $100,000

Over $500,000

$35,453 + 7.7% over $500,000

*$125,000-$500,000, for heads of households
$150,000-$500,000, for married taxpayers
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Fees

Tax Law § 658 was amended by (a) increasing the
multiplier for the LLC filing fee from $50 to $100, and
(b) raising the bounds of the LLC filing fee from $325
and $10,000 to $500 and $25,000 (i.e., the filing fee can be
neither less than $500 nor greater than $25,000). The
new multiplier and bounds took effect immediately and
apply to taxable years beginning in 2003 and 2004; they
expire on January 1, 2005.°

Rates

Tax Law § 601 was amended by raising the tax rates
for trusts and estates. The new rates are listed in Exhibit
B (see page 29). The new rates are effective immedi-
ately.”!

Two temporary tax rates for personal income have
been added for 2003 through 2005. The first rate, for
2003, is 7.5% of taxable income if Adjusted Gross In-
come (AGI) is above $100,000 but less than $500,000 for
single or married taxpayers filing separately; above
$125,000 but less than $500,000 for heads of households;
and above $150,000 but less than $500,000 for married
taxpayers filing jointly. In 2004 the 7.5% rate is reduced
to 7.375% for all filers. The rate is reduced further in
2005 for all filers to 7.25%. The second rate is 7.7% for all
filers if AGI exceeds $500,000. The second rate stays at
7.7% for 2003 through 2005. The new rates took effect
immediately and are scheduled to expire in 2006.”

Education Law

Education Law §§ 695-b and 695-e were amended to
make several changes to the state’s 529 college choice
tuition savings program. The changes include (a) per-
mitting a person acting as fiduciary or agent on behalf
of a trust, estate, partnership or corporation, in addition
to an individual, to be an account owner; (b) simplifying
necessary procedures for making withdrawals; (c) in-
creasing the cumulative contribution limit per desig-
nated beneficiary from $100,000 to a “maximum account
balance” that is currently $235,000; and (d) eliminating
the three-year minimum holding period requirement.
These changes took effect immediately.”

Environmental Conservation Law

The New York State Superfund Refinancing and
Brownfield Cleanup Act of 2003 amends the Environ-
mental Conservation Law (ECL) to ensure the most
efficient utilization of public and private funds for the
investigation and remediation of contaminated sites.
Specifically, it adds a new section ECL § 27-1323 to provide
fiduciaries acting solely in fiduciary capacities with new
liability exemptions and caps. Affirmative defenses are
also provided to persons who acquired contaminated

property by inheritance or bequest and have been exer-
cising due care with respect to the hazardous waste. The
affirmative defenses are consistent with federal law.
These changes took effect immediately.34

1. 2003 N.Y. Laws ch. 62, pt. P. § 2. (Governor’s veto 51406-
B, A2106-B overridden on May 15, 2003).

2003 N.Y. Laws ch. 62, pt. P. §§ 1, 8.

2003 N.Y. Laws ch. 62, pt. P. §§ 3, 8.

2003 N.Y. Laws ch. 62, pt. P. §§ 4, 8.

2003 N.Y. Laws ch. 62, pt. P. §§ 5, 8.

Id.

2003 N.Y. Laws ch. 62, pt. P. §§ 6, 8.

2003 N.Y. Laws ch. 639 (signed on October 7, 2003).
2003 N.Y. Laws ch. 633 (signed on September 30, 2003).
2003 N.Y. Laws ch. 62, pt. J. §§ 17, 38.

. 2003 N.Y. Laws ch. 631 (signed on September 30, 2003).
2003 N.Y. Laws ch. 612 (signed on September 30, 2003).

2003 N.Y. Laws ch. 632, §§ 1, 2 (signed on September 30,
2003).

14. Id.

15. Id.

16. Id.

17. 1d.

18. Id.

19. Id.

20. Id.

21. 2003 N.Y. Laws ch. 232 (signed on July 29, 2003).
22. 2003 N.Y. Laws ch. 62, pt. ], §§ 30, 38.

23. 2003 N.Y. Laws ch. 363 (signed on August 19, 2003).
24. 2003 N.Y. Laws ch. 62, pt. L3,§§ 1,7, 8.

25. 2003 N.Y. Laws ch. 62, pt. L3, §§ 2, 8.

26. 2003 N.Y. Laws ch. 62, pt. L3, §§ 3, 8.

27. 2003 N.Y. Laws ch. 62, pt. L3, §§ 4, 8.

28. 2003 N.Y. Laws ch. 62, pt. L3, §§ 5, 8.

29. 2003 N.Y. Laws ch. 62, pt. L3, §§ 6, 8.

30. 2003 N.Y. Laws ch. 62, pt. L3, §§ 1, 2.

31. 2003 N.Y. Laws ch. 62, pt. Y3.

32. Id.

33. 2003 N.Y. Laws ch. 593 (signed on September 22, 2003).

34. 2003 N.Y. Laws ch. 1, pt. E, §§ 9, 13 (signed on October 7,
2003).
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Grutter and Gratz Decisions
Underscore Pro-Diversity Trends
In Schools and Businesses

By JonN E. HIGGINS

ver the past several months, old and new ideas
Oabout diversity — especially racial and ethnic di-

versity — have taken on new importance for law
schools and other institutions of higher education, as well
as for the nation’s employers. In light of several recent
pro-diversity developments nationally and closer to home
in New York, the same must also be said for lawyers, pri-
vate law firms, and state and local bar associations.

These developments include the U.S. Supreme
Court’s already historic decisions in Grutter v. Bollinger,1
and Gratz v. Bollinger,* both decided by narrow majorities
during its 2002-2003 term, which affirmed that racial
and ethnic diversity in law schools and institutions of
higher education are important, indeed constitutionally
compelling, educational and national interests. The
long-term consequences of these decisions are yet to be
determined, but talk of “diversity” in all its many
stripes, shapes, colors and hues has replaced talk about
“affirmative action” in the new, more global parlance of
the Court, in our nation’s schools, and in businesses
across the country.

Other recent developments raising the diversity bar
for the entire legal profession include the Equal Employ-
ment Opportunity Commission’s cautiously optimistic
2003 report on Diversity in Law Firms (“2003 Diversity
Report”),? and the recent challenge by the EEOC’s current
chair, Cari M. Dominguez. Speaking recently at a national
conference of the American Bar Association, she said,
“We must all make a constant, unwavering effort to en-
sure that our nation’s law firms are open and inclusive to
all individuals.”* She also pointed out, as graphically il-
lustrated in the EEOC’s 2003 Diversity Report, that al-
though significant strides have been made in the em-
ployment of women and minority attorneys by private
law firms over the past 20 years (especially at large firms),
as a profession, “we must also be mindful of how far we
have to go.”

On November 10, 2003, the New York State Bar As-
sociation published a policy on diversity in its mem-
bership, governance, and leadership, which is likely to
be the harbinger of even greater state-wide diversity ini-
tiatives. Similar efforts are also under way at the Amer-

ican Bar Association, which has long been committed to
a policy of racial and ethnic diversity and to a goal of
promoting the full and equal participation of minorities
and women in the profession,’® and in local bar associa-
tions.”

All of these pro-diversity developments are being
driven by changing demographics affecting the nation,
our schools and workplaces, and the military. At the
same time, the growing diversity consciousness is being
fueled by a wider recognition and acceptance from
America’s biggest businesses, and an increasing number
of law firms, of the view that workplace diversity is
good for competition and the corporate bottom line.® In
other words, as businesses have come to associate di-
versity with greater competitiveness, new business, and
even greater profits, colleges, universities, and law
schools, and now lawyers, law firms, and bar associa-
tions are increasingly following suit.’

The central premise of this article is that if the legal
profession — and private law firms in particular - fail to
heed these calls and achieve greater diversity, the role of
lawyers in an increasingly global economy will be mar-
ginalized and, in the words of the ABA’s most recent
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past president, William G. Paul, “put at risk our profes-
sion’s historic role as the connecting link between our
society and the rule of law.”*

Described here are steps that can be taken to avoid
these risks within the parameters laid down by the
Supreme Court during the past 25 years, together with
a number of specific proactive efforts developed and
suggested by American businesses, bar associations and
diversity experts for those interested in “moving from
lip service to diversity.”"!

Gratz and Grutter Declare Diversity
A Compelling Interest

In Gratz and Grutter, both decided on June 23, 2003,
the Supreme Court strictly scrutinized and resolved
14th Amendment/Equal Protection challenges by
classes of white student ap-
plicants to the pro-diver-
sity admissions policies at
the University of Michigan
Law School (Grutter), and
at one of the University of
Michigan’s undergraduate
colleges (Gratz).

The 6-3 majority in
Gratz, in an opinion written
by Chief Justice Rehnquist,
struck down a quota-like
point system under which qualified underrepresented
minority applicants (Blacks, Hispanics, and Native
Americans) were automatically awarded 20 points (out of
a possible 150) in the admissions process based solely on
their race or national origin.12 According to the Court, this
use of race and ethnicity in the university’s admissions
program was unconstitutional because it was not tailored
narrowly enough to any compelling governmental inter-
est and failed to afford individualized consideration for
all applicants."

In the Grutter decision affecting the law school, how-
ever, a 5—4 majority of the Court upheld the use of race
as a “plus” to be considered together with other factors
in the law school’s more flexible and holistic admissions
process. When race and ethnicity are used in such “a
flexible, nonmechanical way” and all qualified appli-
cants compete for admission and are considered indi-
vidually, the Grutter Court held that the 14th Amend-
ment is not violated."* The Grutter Court also upheld the
law school’s use of numerical goals (not quotas or set-
asides) designed to achieve an undefined “critical mass”
of minority students, observing, “/[slome attention to
numbers,” without more, does not transform a flexible
admissions system into a rigid quota.”"

Majorities in both Grutter and Gratz expressly ac-
knowledged that colleges and universities have a “com-

Majorities in both Grutter and
Gratz acknowledged that colleges ~ thus provide renewed
and universities have a “compelling
interest in securing the educational
benefits of a diverse student body.”

pelling interest in securing the educational benefits of a
diverse student body.”* For this proposition, both Gratz
and Grutter relied on and endorsed the Court’s 1978
decision in Regents of University of California v. Bakke,
where a narrow majority led by Justice Powell held that
“the attainment of a diverse student body... is a consti-
tutionally permissible goal for an institution of higher
education.”"

In both Gratz and Grutter, the Court also expressly
endorsed the race-plus admissions plan at Harvard
College, which was approvingly referred to by Justice
Powell in Bakke more than 25 years ago.”® Under that
plan, as Justice Powell noted in Bakke, the legitimate
interest of educational diversity “may be served by a
properly devised admissions program involving the
competitive consideration
of race and ethnic ori-
gin.”"

Both Grutter and Gratz

vigor and a clearer road
map for the use of such
race-conscious and ethnic-
ity-conscious programs in
law schools and other in-
stitutions of higher educa-
tion.

The "Business Case” Made in Grutter

The decisions in Grutter and Gratz do not specifically
address the limits of what law firms and other private
employers not subject to the dictates of the 14th
Amendment may do to increase their own racial and
ethnic diversity. Nor do Grutter and Gratz alter the dis-
cretion afforded to private employers for many years
under Title VII of the Civil Rights Act of 1964 to adopt
voluntary, race- and sex-conscious affirmative action
plans to eliminate a manifest imbalance in traditionally
segregated job categories.”

These voluntary private employment practices, in-
cluding hiring and promotion policies modeled after the
Harvard Plan cited with approval in Bakke and endorsed
again in Grutter, remain lawful — and fully consistent
with Title VII — when narrowly tailored and supported
by a sufficient factual predicate. Indeed, as long as vol-
untary affirmative action policies and plans are tempo-
rary in nature and do not unnecessarily diminish the
rights of non-minorities, these types of efforts to diver-
sify private workplaces were upheld by the Supreme
Court more than 15 years ago in Johnson v. Transportation
Agency.** Neither Grutter nor Gratz curtails this impor-
tant management prerogative.

Nonetheless, Grutter made the “business case” for
diversity in America’s workplaces clearer than it has
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ever been. Indeed, the Grutter decision expressly ac-
knowledged that “major American businesses have
made clear that the skills needed in today’s increasingly
global marketplace can only be developed through
exposure to widely diverse people, cultures, ideas, and
viewpoints.”” Thus, the majority decision written by
Justice Sandra Day O’Connor in Grutter states:

Access to legal education (and thus the legal profes-
sion) must be inclusive of talented and qualified indi-
viduals of every race and ethnicity, so that all members
of our heterogeneous society may participate in the ed-
ucational institutions that provide training and educa-
tion necessary to succeed in America.”

This position was also taken by 65 of America’s
largest businesses in a joint amicus brief in support of the
law school’s race-plus admissions policy. The companies
included Xerox, General Electric, Eastman Kodak, Lock-
heed Martin, John Hancock Financial Services, Microsoft,
Mitsubishi Motors, Pfizer, The Boeing Company, Coca-
Cola, PepsiCo, Nike, Reebok, Sara Lee, Proctor &
Gamble, Shell Oil, Chevron Texaco, DaimlerChrysler,
American Express, Dow Chemical, General Mills, John-
son & Johnson, Kraft Foods, Kellogg, Whirlpool, United
Airlines, PricewaterhouseCoopers, Bank One, and PPG
Industries. Their brief states:

The existence of racial and ethnic diversity in institu-
tions of higher education is vital to [our] efforts to hire
and maintain a diverse workforce . . . [and] such a
workforce is important to [our] continued success in the
global marketplace.”*

Joining this pro-diversity lineup was corporate
heavyweight General Motors, which filed a separate am-
icus brief in support of the University of Michigan Law
School’s race-plus diversity plan.” Its brief was cited
and relied upon for support by Justice O’Connor in
Grutter.”

Similarly, in another amicus brief supporting the law
school’s plan, more than two dozen former high-rank-
ing military and civilian leaders of the Army, Navy, Air
Force, and Marine Corps acknowledged that, to fulfill
its mission, the military “must train and educate a
highly qualified, racially diverse officer corps in a
racially diverse educational setting.”” As this brief and
the Gutter majority agreed, “[i]t requires only a small
step from this analysis to conclude that our country’s
other most selective institutions must remain both di-
verse and selective.”?

Like the Grutter Court’s admission that “race unfor-
tunately still matters,”” these truisms, and the Court’s
recognition of them, suggest that diversity has emerged
as an old idea whose time seems to have finally come.
That idea - that public and private institutions, includ-
ing law schools and other institutions of higher educa-

tion, and our shared experiences as students, employ-
ees, and citizens are (or should be) enriched and en-
hanced through exposure to people of different races,
ethnicities, cultures, and backgrounds - is hardly a new
one. Indeed, it is an idea that has been debated (and
sometimes beaten back) by courts, politicians, voters
and able advocates at least since Jim Crow was a baby.
But only recently — and certainly not since the Bakke
decision by a similar 5-4 majority back in 1978 — have
the need for and benefits of diversity in higher educa-
tion, in the military, and in the nation’s workplaces been
so clearly defined. And, only recently have racial and
ethnic diversity programs in schools, government insti-
tutions, and workplaces received the kind of endorse-
ment provided in Grutter, and to a lesser extent in Gratz.

Why Diversity Affects the Legal Profession

Lawyers play critical leadership roles in our nation’s
courts and governmental institutions. As explained by
Justice O’Connor in Grutter:

Individuals with law degrees occupy roughly half the
state governorships, more than half the seats in the
United States Senate, and more than a third of the seats
in the United States House of Representatives. The pat-
tern is even more striking when it comes to highly se-
lective law schools. A handful of these schools accounts
for 25 of the 100 United States Senators, 74 United
States Courts of Appeals judges, and nearly 200 of the
more than 600 United States District Court judges.*

The central role lawyers play in today’s society was
also recently highlighted by the EEOC in its 2003 Diver-
sity Report, where EEOC Chair Dominguez observed:

[Llawyers are very often key players in designing and
activating the institutional mechanisms through which
property is transferred, economic exchange is planned
and enforced, injuries are compensated, crime is pun-
ished, marriages are dissolved and disputes are re-
solved. The ideologies and incentives of the lawyers en-
gaged in these functions directly influence the lived
experience of Americans, including whether they feel
fairly treated by legal institutions.®

Consider also the changing demographics that affect
our nation’s cities, counties, and local communities. As
noted in the amicus brief filed in Grutter by 65 of Amer-
ica’s leading businesses, “The population of the United
States is increasingly defined by its diversity.”* Proof of
this is demonstrated by the increasing numbers of
African-Americans, Hispanics, Asians, and Native
Americans tracked by federal census figures. According
to one estimate, “these groups will constitute almost
half — 47 percent — of the United States” population by
the year 2050.”%

These demographic trends are already changing the
political landscape of cities and counties in New York
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and elsewhere.* They are likewise changing the faces of
the nation’s law school graduates, who are also increas-
ingly female, Black, Hispanic, Asian, and “multi-racial.”®

These same shifting demographics provided a mod-
ern-day context for many of the amicus briefs filed in
Grutter.*® And it was these very same trends that caused
former ABA  President
William Paul, in July 2002, to
decry the “alarming lack of
racial and ethnic minority
representation in the legal
profession.”” A somewhat
finer point was put on it
when past ABA President
Paul, commenting on data
in support of this assess-
ment, observed, “[O]ur pro-
fession is more than 90 per-
cent white, and enrollment
in our law schools is about 80 percent white. But 30 per-
cent of our society are people of color, and in the next
few decades it will be 50 percent.”*

The EEOC's Assessment of the Past 20 Years

The EEOC’s 2003 Diversity Report looks critically at
the historic stratification and under-representation of
minorities and women in private law firms in light of
the experience of the past 20 years. The report’s most
promising findings show proportionally dramatic and
statistically significant increases in the numbers of fe-
male and minority attorneys hired in large private law
firms across the country, including elite law firms in
New York, Chicago, Washington, and Los Angeles.”

At these firms, as noted in one study cited by the
EEOC, “the lawyers . . . historically have been white
Protestant men who graduated from prestigious law
schools such as Harvard, Columbia, and Yale. As re-
cently as 1970, women and people of color were almost
completely excluded.””* But the EEOC’s report shows
that the times have changed over the last 20 years, at
least statistically, for women and minorities in larger
firms.

Not surprisingly, the largest increases in minority
and female attorneys have been at large firms (i.e., those
with 100 or more employees who are required to file an-
nual EEO-1 reports with the government). The report
also shows that the greatest increases have taken place
at firms with multiple offices and offices in large metro-
politan cities such as New York, Chicago, Los Angeles,
Washington, Miami, etc.

According to the EEOC, the number of women and
minority attorneys (or other “legal professionals”) em-
ployed at large firms increased significantly between
1975 and 2002. Notably, the greatest advancements dur-

According to the EEOC, the
number of women and minority
attorneys (or other “legal
professionals”) employed at large
firms increased significantly
between 1975 and 2002.

ing this period have been made by women and Asian at-
torneys. In fact, according to the EEOC, women attor-
neys now make up 44% of all those employed as “legal
professionals” in large firms, compared with 14% in
1974; Black or African-American attorneys have nearly
doubled from 2.3% to 4.4% during this period; Hispanic
attorneys have quadrupled
to 2.95% from 0.7%; and
Asian-American attorneys
have outpaced all other at-
torneys of color, jumping in
the last 18 years from 0.5%
to 5.3% of all legal profes-
sionals employed in large
firms.

Nevertheless, the EEOC’s
report tells a cautionary tale,
full of signs indicating that
much more can and must be
done by large and small firms alike, particularly in
terms of attrition. In particular, the report notes that
“’male minority associates [are] more likely to have de-
parted their employers within 28 months . . . and were
far more likely to have departed within 55 months of

their start date. . . . Nearly two-thirds . . . of female mi-
nority associates had departed their employers within
55 months compared to just over half . . . of women
overall.””*

An even greater problem exists with respect to what
the EEOC calls the “major issue in law firms generally
[concerning] the movement from an associate attorney
to partner.” According to the EEOC’s report, the odds of
becoming a partner in a private law firm are still stacked
against minorities and women. The EEOC reports that
“women’s odds of working as law-firm partners are less
than one-third of men’s odds,” and there are significant
disparities between the odds of being made a partner
for Blacks, Hispanics, and Asians and those of White
men. The EEOC views these promotion-to-partner dis-
parities as a special concern because, as explained in the
2003 Diversity Report:

[P]romotion to partner not only involves the greatest
increase in income within the law firm, but the partner-
ship includes membership to a professional elite with
access to substantial social and political capital. . . .
More generally, partners of large corporate law firms
are amonyg the elite class in the U.S. . . . Given the power
and influence that accompanies large law firm partner-
ship, women’s [and minorities'] attainment within law
firms has larger societal ramifications for access and op-
portunities.4

According to the EEOC, all of these problems have
“several broad implications for civil rights enforce-
ment.”** More specifically, the EEOC concludes, “[iln
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large, national law firms, the most pressing issues have
probably shifted from hiring and initial access to prob-
lems concerning the terms and conditions of employ-
ment, especially promotion to partnership.”** A differ-
ent problem may exist at smaller, regional and local
firms, where questions about the “fairness and open-
ness of hiring practices probably still remain, particu-
larly for minority lawyers.”*

Proactive Steps to Increase Diversity

For law firms, the process of developing a business
plan to increase and promote diversity within their
workplaces cannot begin in earnest until it is acknowl-
edged that the “[u]nderrepresentation of lawyers of
color in our ranks is an institutional weakness and di-
minishes our capacity to serve.”* In private firms, as re-
cently articulated by the Minority Corporate Counsel
Association (MCCA),* the reasons for this weakness in-
clude:

* A lack of understand-
ing “of the link between di-
versity and the bottom line
[and] its connection to
strategic business initia-
tives.”

¢ The “myth of meritoc-
racy” at private law firms,
which places a premium on
law school GPAs, class
rank and law review par-
ticipation as the best measurements of a candidate’s
ability to practice law and develop business.

* Attrition and retention problems that create a
“[r]evolving door” for associates of color (and women).

* A basic “[l]Jack of senior partner commitment and
involvement in the planning and execution of diversity
initiatives.”

¢ “Insufficient infrastructure and resources” commit-
ted by private firms to addressing diversity as a busi-
ness imperative.

¢ The existence and perpetuation (at least in some
places) of old stereotypes about minorities and women
which “often . . . become ‘self-fulfilling prophesies.””

* “Good intentions but little willingness to examine
specific issues at each firm historically.”*

There are also many proactive steps that private law
firms (and bar associations) can take, well within the
bounds of the law, to increase their own racial and eth-
nic diversity. As recently explained by EEOC Chair
Dominguez, law firms can increase the employment of
both people of color and women by adopting programs
with a “greater focus on diversity in the recruitment and
hiring process” and with “increased mentoring and
training opportunities,” addressing the “pervasive

As noted in the amicus briefs filed
in Grutter, true diversity in any
workplace requires that diversity
and equal employment opportunity
become “part of the very fabric

of [our] cultures.”

problem of attrition, especially for women of color,”
providing more management authority at the partner
level, and offering family-friendly policies and flexible
work options.*

How does a law firm, bar association, or law school
truly committed to real diversity not only “talk the talk”
but “walk the walk?” At a minimum, there is consensus
among businesses and diversity experts about the need
for senior partner and managing partner commitment
to the creation of a firm-wide diversity and equal em-
ployment opportunity program. Without this type of
commitment from the very highest ranks of an organi-
zation, little if any serious or prolonged change can
occur. In other words, as noted in the amicus briefs filed
in Grutter, true diversity in any workplace requires that
diversity and equal employment opportunity become
“part of the very fabric of [our] cultures,” that they be
“implemented and overseen by senior managers,” and
that they be “supported at
the highest levels.”*

The corporate amicus
briefs filed in Grutter go
further, stating that real
commitment to the cre-
ation and maintenance of
a diverse workforce also
requires “substantial fi-
nancial and human re-
sources.” In this sense,
law firms, state and local
bar associations, and others truly committed to greater
racial and ethnic (as well as gender) diversity in the
legal profession would do well to follow more closely
the direction of America’s leading businesses.

Some other recommended steps, described in greater
detail in the MCCA's Getting Started: Moving from Lip
Service to Diversity report, include: (1) establishing firm-
wide committees, task forces and focus groups to get “a
handle on where the firm stands and why” and to de-
velop a firm-wide business case for greater diversity;
(2) adopting a zero-tolerance policy on all types of dis-
crimination and harassment and making “the current
environment hospitable to all attorneys”; (3) “in-
vest[ing] in lateral minority and women hires” and
adopting an “[a]ggressive and pro-active approach to
finding qualified candidates,” particularly attorneys of
color and women; (4) creating “viable work/life pro-
grams” designed to enable all attorneys to better bal-
ance their personal/family lives with their professional
commitments; (5) “expand[ing] recruitment at law
schools” and actually hiring (not just interviewing) mi-
nority lawyers; and, (6) “encourag[ing] informal rela-
tionships between partners, senior attorneys and associ-
ates.”
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In addition, as explained in the amicus brief that the
65 American businesses filed in Grutter:

[M]any of the amici pursue a variety of endeavors to
support minority students in higher education, includ-
ing participating in numerous joint initiatives with the
University of Michigan and other leading universities
with strong academic programs and diverse student
bodies, providing under-represented minority students
with substantial financial assistance and summer in-
ternship opportunities, recruiting and mentoring mi-
nority students, extending financial grants, and part-
nering with university staff and chapters of national
minority professional organizations.”

If these extensive steps can be and are being taken by
some of America’s largest corporations, why can’t they
be (or why aren’t they being) followed by more private
law firms in New York and across the country? The an-
swer is not simple, but anecdotal evidence suggests that
these steps can be taken, and already have been in some
places.” In others, they may never be.

That is where national, state, and local bar associa-
tions may be able to offer the greatest assistance, serving
as a catalyst for greater action by private firms and by
the profession as a whole, and as a clearinghouse of the
many diversity programs available. In this regard, the
ABA has been committed for many years to a broad pol-
icy of racial and ethnic diversity and to a goal of pro-
moting the full and equal participation of minorities
and women in the profession.”

More recently, the ABA, in conjunction with compa-
nies such as BellSouth Corporation and others, includ-
ing many of the businesses that filed amicus briefs in
Grutter and Gratz, has encouraged partnering corpora-
tions to become signatories to a compelling Diversity in
the Workplace Statement of Principle.” The statement, now
signed by more than 250 corporate and in-house legal
departments, puts private law firms on notice that many
corporate clients expect the law firms that represent
their companies “actively to promote diversity within
their work place.” The statement continues by saying
that in making their respective decisions concerning se-
lection of outside counsel, “[we] will give significant
weight to a firm’s commitment and progress in the area
of diversity.”

The ABA has also published a Resource Guide: Pro-
grams to Advance Racial and Ethnic Diversity in the Legal
Profession. This Resource Guide, which resulted from a
1999 ABA Colloquium on Diversity in the Legal Profes-
sion, contains a catalogue of diversity programs across
the nation designed to “help increase opportunities for
people of color to attend and graduate from law school,
to pass the bar examination and be admitted to practice,
and to be placed, retained and advanced in jobs, on the
bench, as prosecutors, and throughout the profession.”

There is much to recommend here. Indeed, the ABA’s
Resource Guide shows that there are many creative
steps that can be taken to achieve greater diversity in all
sectors of the profession, and there is no need to rein-
vent the wheel.

Attorneys in New York should also consider the di-
versity policy adopted on November 8, 2003, by the
House of Delegates to the New York State Bar Associa-
tion. That policy, which passed with some differences of
opinion, states:

The New York State Bar Association is committed to di-
versity in its membership, officers, staff, House of Del-
egates, Executive Committee, Sections, and Commit-
tees and their respective leaders. Diversity is an
inclusive concept, encompassing gender, race, color,
ethnic origin, national origin, religion, sexual orienta-
tion, age and disability.

We are a richer and more effective Association because
of diversity, as it increases our Association’s strengths,
capabilities and adaptability. Through increased diver-
sity, our organization can more effectively address soci-
etal and member needs with the varied perspectives,
experiences, knowledge, information and understand-
ing inherent in a diverse membership.

Additional steps are being considered for adoption
by the House of Delegates at the Annual Meeting in Jan-
uary 2004 in New York City.

When all is said and done, the greatest challenge for
the Association and private law firms is to devise spe-
cific, action-oriented policies designed to meet the chal-
lenges of the 2003 Diversity Report and the Recommen-
dations of the Special Committee on Association
Governance. According to that Special Committee Re-
port to the Bar Association’s Executive Committee:

[W]hile we can count more minority attorneys among
our membership and in the House of Delegates than in
earlier years, we are far from achieving levels of minor-
ity participation in which we can take pride. We must
exert improved efforts . . . to become truly inclusive of
members from all races, ethnic groups and other tradi-
tionally under-represented groups. One of our
strongest assets . . . should be our diversity and we
must take forceful and positive steps if we are to im-
prove beyond our current situation.

The same things can be said for private law firms, as
well as for law schools seeking to employ more diverse
faculties and attract more diverse student bodies.

Conclusions

Some will say that little or nothing else needs to be
done, or should be done until more judicial guidance is
provided by the courts on precisely what types of pri-
vate diversity programs are acceptable for law firms
and bar associations. Others seeking to be more proac-
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tive and to do more to embrace the benefits of diversity
will seize this opportunity to dedicate or rededicate
themselves to a more racially, ethnically, and in other
ways more diverse profession of highly qualified attor-
neys, partners, judges, and association leaders.

If nothing else, all law firms and bar associations
should revisit and review their policies, cultures and
employment diversity (or lack thereof) not only in light
of Grutter and Gratz, but also in the light of current mar-
ketplace realities, the changing demographics, and in-
creasing competition among and for lawyers, law firms,
and law students. To do otherwise, or to remain on the
fence and do nothing, would be to abdicate our respon-
sibility as a profession and miss out on an unprece-
dented, historic opportunity to make even more mean-
ingful improvements in the number of racial and ethnic
minorities in the profession, in private law firms, and in
the leadership ranks of the bar associations we join.
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and those in an employer’s work force).

480 U.S. 616 (1987). But see Wygant v. Jackson Bd. of Educ.,
476 U.S. 267 (1986) (making it clear that societal discrimi-
nation generally is not a sufficient factual predicate for
voluntary race-conscious employment actions, and that
layoff and termination decisions based on race or sex al-
most always fall too harshly on non-protected class mem-
bers to withstand judicial scrutiny).

Grutter v. Bollinger, 123 S. Ct. 2325, 2340 (2003).

Id. at 2341.

Brief for Amici Curiae 65 Leading American Businesses
in Support of Respondents, supra note 8, at 1.

See Brief of General Motors Corporation as Amicus Cu-
riae in Support of Respondents, Grutter v. Bollinger, 123 S.
Ct. 2325 (2003) (Nos. 02-241 and 02-516), available at
<http:/ /supreme.lp.findlaw.com/supreme_court/briefs/
02-241/02-241.mer.ami.gm.pdf>.

123 S. Ct. at 2340.

Consolidated Brief of Lt. Gen. Julius W. Becton, Jr., et al.
as Amici Curiae in Support of Respondents at 29, Grutter
v. Bollinger, 123 S. Ct. 2325 (2003) (Nos. 02-241 and 02-
516), available at <http:/ /supreme.lp.findlaw.com/
supreme_court/briefs/02-241/02-241. mer.ami.military
pdf>.

Id. (quoted and agreed with by Justice O’Connor in Grut-
ter, 123 S. Ct. at 2340).

Grutter, 123 S. Ct. at 2341.
Id. (citations omitted).
EEOC, Diversity in Law Firms, supra note 3, at 2.

Brief for Amici Curiae 65 Leading American Businesses
in Support of Respondents in Grutter, supra note 8, at 6.
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41.

42.

43.
44.
45.
46.

47.

Id.

See, e.g., Arbor Hill Concerned Citizens Neighborhood Ass'n v.
County of Albany, 2003 U.S. Dist. LEXIS 11386 (N.D.N.Y.
July 7, 2003). In this case, decided under the 1965 Voting
Rights Act, the District Court adopted in its entirety the
report and recommendation of U.S. Magistrate Judge
David R. Homer preliminarily enjoining the November
2003 local legislative elections in Albany County based
on significant increases in the county’s Black, Hispanic
and “multi-racial” populations, and a history of voting-
related discrimination in the creation of electoral districts
and in Albany politics generally. Key to the Court’s deci-
sion was 2000 census data showing that between 1990
and 2000, the minority communities in the county in-
creased from 8.2% Black and 1.8% Hispanic, for a total of
exactly 10% in 1990, to 10.7% Black and 3.1% Hispanic
and 1.4% “multi-racial” in 2000, for a total of more than
15% minorities, entitling Blacks and Hispanics in the
county a larger proportionate share of majority voting
districts and thus more political clout.

According to the EEOC’s October 2003 Diversity Report,
between 1982 and 2002, the number of women receiving
law degrees increased from 33% to 48.3%; the number of
Blacks increased from 4.2% to 7.2%; the number of His-
panics went from 2.3% to 5.7%; and the number of Asians
from 1.3% to 6.5%. EEOC, Diversity in Law Firms, supra
note 3, Executive Summary at 1.

See, e.g., Brief for Amici Curiae 65 Leading American
Businesses in Support of Respondents, supra note 8 at 8.
See also Brief of Amici Curiae Massachusetts Institute of
Technology, Leland Stanford Junior University, E.I. Du
Pont De Nemours and Company, International Business
Machine Corp., National Academy of Sciences, National
Academy of Engineering, National Action Council for
Minorities in Engineering, Inc., in support of Respon-
dents, Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (Nos. 02-
241 and 02-516), available at <http:/ /supreme.lp.findlaw
.com/supreme_court/briefs/02-241/02-241.mer.ami
.mit.pdf>.

Foreword, American Bar Association Resource Guide, supra
note 7, at 3.

Id.

EEOC, Diversity in Law Firms, supra note 3, Executive
Summary, at 1.

Id. at 3 (quoting Elizabeth Chambliss, Organizational De-
terminants of Law Firm Integration, 1997, 46 Am. Univ. L.
Rev. 669).

Id. at 4 (quoting the 2003 NALP Foundation Study of
entry-level hiring and attrition, NALP Foundation for
Law Career Research and Education, Keeping the Keepers
1I: Mobility and Management of Associates (2003) (Washing-
ton, D.C.)).

Id. at 17 (quoting C. Beckman & D. Phillips, Interorganiza-
tional Determinants of Promotion: Client Leadership and the
Promotion of Women Attorneys, draft manuscript, Aug. 26,
2003).

Id.

Id.

Id.

American Bar Association Resource Guide, supra note 7, at 24
(quoting William G. Paul, former ABA President).

The MCCA is a growing group of corporate law depart-
ments and in-house counsel founded in 1997 “to advo-
cate for the expanded hiring, retention, and promotion of

48.

49.

50.

51

52.

53.

54.

55.

56.

minority attorneys in corporate law departments and the
law firms that serve them.” A wealth of information
about the “Business Case for Diversity” and certain “Bar-
riers to Success” and how to overcome them can be
found on the MCCA'’s Web site at www.mcca.com.

Minority Corporate Counsel Association, Creating
Pathways to Diversity: A Set of Recommended Practices
for Law Firms, Executive Summary, Barriers to Success
(2000), available at <http:/ /www.mcca.com/site/data/
researchprograms/Ifbestpractices /pathways11/
execsummary.pdf>.

Race Matters: Law Firms Are Recognizing that Diversity Is
About Business. Just Ask Their Clients, Legal Times, Mar.
17, 20083.

Brief for Amici Curiae 65 Leading American Businesses
in Support of Respondents, supra note 8, at 1.

Id.
Id. at 1-2.

See Race Matters: Law Firms Are Recognizing that Diversity
Is About Business. Just Ask Their Clients, Legal Times, Mar.
17, 2003.

See Brief of the American Bar Association as Amicus Cu-
riae in Support of Respondents, supra note 6.

See American Bar Association Resource Guide, supra note 7,
at 15.

Id. at 3.
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Insurance Department Regulations
To Stem Fraudulent No-Fault Claims
Upheld by Court of Appeals

BY MICHAEL BILLY JR. AND SKIP SHORT

York no-fault automobile regulations promulgated

by the State Insurance Department have recently
been upheld by the New York State Court of Appeals.!
These changes will require modifications by attorneys,
insurers and claimants in this field and are designed to
combat the insurance fraud in the no-fault system.

Far—reaching and significant changes to the New

Background

New York’s no-fault statute, Article 51 of the Insur-
ance Law, was enacted in 1973 and took effect in 1974.
After a period of observing the process, the legislature
enacted a number of amendments that took effect in
1977, and the Insurance Department promulgated an
extensive system of regulations. This regulatory system
remained essentially intact until the new regulations,
which were promulgated in 2001, took effect in 2002 and
have now sustained court challenges.

The changes were a response to growing and perva-
sive fraud. Beginning in the early 1990s, the no-fault
system suffered from some of the same problems as
health care in general: increasing costs, difficulties in
oversight and fraud. As other payment systems pro-
vided more law enforcement assistance, the New York
no-fault system increasingly became beset by fraudu-
lent operatives. In recent years, the governor’s office,
the Superintendent of Insurance, the State Assembly
and the head of the State Senate Committee on Insur-
ance all estimated that the cost of no-fault fraud to the
consumer in New York reached $1 billion a year. A re-
cent article in this Journal chronicled this trend.?

Attempting to address the problems, the Insurance
Department sought to promulgate regulations that
would reduce the time limit for submitting claims.’ The
Medical Society and the Trial Lawyers objected to the
changes, and they filed a court challenge. Based upon
the challenge, the regulations were stayed until April
2002. They were upheld by the Supreme Court, New
York County, and then the Appellate Division, First De-
partment,* and now have been upheld by the Court of
Appeals in a unanimous 6-0 ruling on October 21,2003.>

The Court of Appeals Ruling

The Court of Appeals noted that from 1992 to 2000 re-
ports of no-fault fraud rose more than 1,700% and con-
stituted more than 55% of all automobile fraud reports
received by the Insurance Department. The decision
cited information provided by the Insurance Depart-
ment and amici describing how fraud rings orchestrated
staged accidents, inflated their claims with medical
mills and were “often associated with organized crime.”
The Court acknowledged that because health provider
claims could be delayed for 180 days under the prior
regulation, insurers were often presented with stacks of
questionable bills for “patients” who had since recov-
ered and whom they had limited opportunity to inves-
tigate.

The Court of Appeals reiterated the principle that it
would defer to the insurance superintendent’s special
competence and expertise with respect to the insurance
industry unless the superintendent’s interpretation was
irrational or unreasonable. The Court found ample ra-
tional basis and reason supporting the new regulation
and upheld it against several areas of challenge.

MICHAEL BILLY JR. AND SKIP SHORT
are members of Short & Billy, P.C.,
which practices in the fields of insur-
ance coverage, no-fault and health
care fraud. Both attended Fordham
College and Georgetown University
Law Center and are the co-authors
of the no-fault chapters in New York
Insurance Law (Matthew Bender) and
Insurance Law Practice (New York
State Bar Association).
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The Court rejected a general challenge that the insur-
ance superintendent had been given legislative power,
finding that the superintendent had administrative au-
thority to implement and interpret under the Insurance
Law. The Court also rejected a challenge that the super-
intendent had exceeded his authority by establishing
time limits for submitting claims. The Court found that
the legislature had chosen not to set forth such limits
and that other regulators had set forth time limits when
other statutes were silent. The Court then stated that the
insurance superintendent had determined that the re-
vised regulations were

the most effective means of advancing the legislative in-
tent of providing prompt payment of benefits as the
loss is incurred, while reducing rampant abuse. That
being so, this Court may not substitute its judgment for
that of the Superintendent, but may determine only
whether the Superintendent acted within the scope of
his lawfully delegated authority.’

The Court found that he did, and rejected the excess of
authority challenge. The Court similarly rejected the
claim that the superintendent had delegated rule-mak-
ing authority to insurers by
requiring them to have stan-
dards for the denial of claims
on timeliness. It found such a
rule permissible so long as
the general rule was set forth
by the Insurance Depart-
ment.”

Finally, the Court upheld
several specific provisions of
the new regulations against
challenge. It held that be-
cause Insurance Law § 5106 did not specify that interest
was to be compounded, the superintendent was free to
determine how interest would be calculated. The Court
upheld a provision that attorney fees would not be
awarded to an applicant whose charges exceeded the
relevant fee schedules. The challengers had objected
that such a provision would work as a forfeiture if there
were valid parts of the claim. The Court found it to be a
permissible limitation designed to deter overcharging
by health providers. The Court upheld the limitation of
assignments to claims for health benefits, finding it per-
missible to preclude assignment of other expenses, such
as housekeeping and transportation, that the superin-
tendent had determined were susceptible to abuse. Fi-
nally, the Court upheld a provision in the new regula-
tions providing that for those claimants who choose
arbitration under the option provided by Insurance Law
§ 5106, arbitrators may issue subpoenas on their own
initiative and may “raise any issue that the arbitrator
deems relevant to making an award.”

The Court of Appeals found
ample rational basis and reason
supporting the new regulation
and upheld it against several
areas of challenge.

In opposing the regulation and its decreased time
limits, the challengers understandably expressed con-
cern that some innocent claimants could have their ben-
efits denied as a result of the time limits. The insurance
superintendent sought to minimize this factor with pro-
tective mechanisms in the new regulations.

Significant Changes and Provisions

Licensing requirements The no-fault statute encom-
passes health care expenses. As the Court of Appeals ex-
plained in its ruling, as fraud in no-fault proliferated,
the use of staged accidents followed by purported treat-
ment at medical mills became a widespread practice.
This fraud in many cases was enabled when criminal
operatives were able to open medical practices by buy-
ing the names and licenses of medical doctors.?

In opposing insurers’ efforts to probe such an illegal
practice, some purported health providers argued that
the insurers did not have the right to inquire whether a
purported license on paper had in fact been illegally
purchased from a medical doctor who did not actually
own the facility — a practice that is a felony under Edu-
cation Law § 6512. Although such a claim was uni-
formly rejected by the state
courts of New York’ it did
find a limited reception in
two federal court decisions."

In response to these argu-
ments, the insurance super-
intendent took two actions.
First, the new regulation ex-
plicitly states: “A provider of
health care services is not
eligible for reimbursement
under section 5102(a)(1) of the Insurance Law if the
provider fails to meet any applicable New York State or
local licensing requirement necessary to perform such
service in New York.”!" In summarizing the new provi-
sion, the department provided its opinion that such a
result had previously been required, stating that § 65-
3.16(a)(12) of the new regulations had been added “to
clarify that a health care provider must be properly li-
censed to be eligible for reimbursement under no-
fault.”*?

In addition, the superintendent required under both
the old and new regulation that disclosure of profes-
sional corporation ownership and licensing must be set
forth in every single claim form. To remove any doubt
that such disclosure was authorized before the amend-
ment, the department stated that prior to the amend-
ment such information could have been requested by in-
surers. These actions thus provide insurers with tools to
investigate and oppose the sale of medical licenses in
order to submit no-fault claims.”
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Written notice of claim The changes to the time an
injured party must submit written notice of claim are
key parts of the new regulatory framework. Under the
old regulation, written notice of claim must have been
given as soon as reasonably practicable, but in no event
more than 90 days after the date of the accident. This pe-
riod has been reduced to 30 days."

While claimants will certainly need to act earlier,
most insureds and household members know who their
insurer is on the date of the accident and should be able
to comply. There will, however, be some injured
claimants who may not eas-
ily be able to obtain the in-
surance information. To pro-
tect these claimants, the
regulations provide several
safeguards. First, insurers
are required to establish
standards for review of de-
terminations that notice is
untimely, including but not
limited to, “difficulty ascer-
taining the identity of the
insurer.””® Second, an expe-
dited arbitration process has been created to resolve un-
timely denial disputes. Finally, the excuse for untimely
claims has been liberalized. Under the old rules, late no-
tice was excused if a claimant submitted “written proof
that it was impossible to comply with such time limita-
tions due to specific circumstances beyond such per-
son’s control.” This burden was rarely satisfied. Under
the new regulation, this “impossibility standard” has
been eliminated, and late notice will be excused if a
claimant submits “written proof providing clear and
reasonable justification for the failure to comply with
such time limitation.”"®

A significant body of arbitration rulings and master
arbitration rulings had developed under the old stan-
dard for excusing untimeliness, but the standard was
rarely met. Now, with numerous new arbitrators re-
tained in recent years to respond to the significant in-
crease in no-fault arbitrations, arbitrators and courts
will be creating rules for when an excuse is “clear and
reasonable.” A period of uncertainty can be expected be-
fore the interpretation of the new standard becomes es-
tablished. In general, some excuses, such as ignorance of
the law, will probably continue to meet with an unfa-
vorable reception, lest the exception swallow the rule.
Others, such as claims that the insurer was not ascer-
tainable, may require consideration of facts on a case-
by-case basis.

Written proof of claim Under the old regulations,
written proof of claim had three standards, depending
upon the type of claim. In a claim for loss of earnings,

The biggest change is in the time
for health expense proof of claim.
It must still be submitted as soon
as reasonably practicable, but in
no event later than 45 days after
the date services are rendered.

the injured person had to submit written proof of claim
as soon as reasonably practicable. In a claim of other ex-
penses, the injured person had to submit written proof
of claim as soon as reasonably practicable, but in no
event later than 90 days after the service was rendered.
In a claim for health service expense, the injured person
had to submit written proof of claim as soon as reason-
ably practicable, but in no event later than 180 days after
the service was rendered.

In addition, the submission of the health service ex-
pense could be given no later than 180 days after the ser-
vice was rendered or 180
days after written notice
was provided, whichever
was later. Thus, in certain
situations the time frame
could be more than 180
days. For example, if the
date of service was the 80th
day after the accident and
written notice was given on
the 90th day after the acci-
dent, the 180 days would
not begin to run on the date
of service, but on the 90th day after written notice was
provided.

The time limits for health expenses have been re-
duced from 180 to 45 days. The time limit for lost wages
has been reduced to 90 days after the loss. The time limit
for other expenses remains at 90 days."”

The biggest change is in the time frame for health ex-
pense proof of claim. It must still be submitted as soon
as reasonably practicable, but in no event later than 45
days after the date services are rendered. The new regu-
lations do not provide that the 45 days run from the date
of service or when written notice was provided,
whichever was later.

The purpose of reducing the outer limits for submit-
ting health service claims was to combat fraudulent or
exaggerated claims. Under the old regulations,
providers often waited as long as possible to submit the
claim. Insurers seeking to prevent fraud will now have
an earlier opportunity to monitor and investigate
claims.

As with written notice of claim, these reduced time
limits have been accompanied by changes in the excuses
for noncompliance. Under the old regulations, late writ-
ten proof of claim could be excused if the injured person
submitted “written proof that it was impossible to com-
ply with such time limitations due to circumstances be-
yond such persons’ control.” Admittedly, the impossi-
bility standard was a barrier to most late claims. Under
the new regulations, impossibility has been eliminated
and the stricter time limitations for proof of a claim will
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be excused if the eligible injured person submits “writ-
ten proof providing clear and reasonable justification”
for the failure to comply."®

The Insurance Department never regulated the “im-
possibility” excuse in the old regulations. Under the
new regulations, as with written notice of claim, the in-
surer is required to “establish standards for review of its
determinations that applicants have provided” a late
proof of claim. “In the case of proof of claim, such stan-
dards shall include, but not be limited to, appropriate
consideration for emergency care providers, demon-
strated difficulty in ascertaining the identity of the in-
surer and inadvertent submission to the incorrect in-
surer.”” These standards must be available for review
by Insurance Department examiners.

Furthermore, the failure of an employer to provide
information necessary to establish proof of claim for lost
wages shall not be used as a basis for denying a late sub-
mission of proof of claim. For example, if the insurer
sends a Verification of Employment Form to an em-
ployer and the employer does not respond, a denial can-
not be issued on the grounds that proof of claim was
late.

Examination under oath The new regulation per-
mits an insurer to require an examination under oath of
an injured person or a health provider. This important
option was not part of the old regulations, but it was
supported by opinion letters of the Insurance Depart-
ment, and cases conflicted over whether such an exam-
ination could be required by an insurer.?”

Now, the examination under oath can be required as
a verification request. Insurers must have available for
monitoring by the department standards for such exam-
inations. The failure to appear at such an examination is
a failure to comply with a policy requirement that could
result in the delay? and subsequent denial of a claim.
This provision is a valuable tool in contesting claims by
fraudulent health provider facilities.

Attorney fees To assist a no-fault claimant with a
valid claim, Insurance Law § 5106 provides the success-
ful claimant with the unique remedy of being able to re-
cover attorney fees, subject to limitations established by
the Insurance Department. The new regulations provide
that if an applicant health provider’s claim exceeds the
fee schedule, no legal fee shall be awarded.” This is a
worded as a mandatory provision not subject to inter-
pretation, and it was specifically upheld in the Court of
Appeals ruling.

Limitation of assignments The Court of Appeals
specifically considered and upheld a provision in the
new regulation that limits no-fault assignments to
health-related services. The Court noted that the ser-
vices excluded by this change included housekeeping
and transportation, and pointed out that General Oblig-

Effective Dates of
New Regulations

As with most changes to the Insurance Depart-
ment regulations, parts of the new regulation take ef-
fect at different times.

The regulation itself took effect as of April 5, 2002,
after the Appellate Division lifted the stay."

The new endorsements applicable under the new
regulations® take effect only as they are included in
policies issued and/or renewed on and after April 5,
2002, and the new time limits are effective only if an
accident occurs under a policy with the new time
limits. For example, if a policy was renewed in
March of 2002 and an accident covered under that
policy took place in August of 2002, the time limits of
the old regulation would apply. Thus, both the old
and new time limits will continue to be the subject of
court and arbitration matters for some time to come.

A different rule applies for self-insurers.’ The time
limits were effective for them as of April 5, 2002.
While in general the claims practice rules set forth in
11 N.Y.C.R.R. subpart 65-3 and the arbitration rules
set forth in 11 N.Y.C.R R. subpart 65-4 took effect on
April 5, 2002, rules related to the new time limits for
notice and proof of claim are governed by the policy
endorsement in effect.

1. See New York State Insurance Department, Circular
Letter No. 9 (Apr. 9, 2002), available at
<http:/ /www.ins.state.ny.us/c102_09.htm>.

2. 11 N.Y.CR.R. subpart 65-1.
3. 11 N.Y.CRR. subpart 65-2.

ations Law § 13-101 is subject to public policy limita-
tions.

The Court found that the insurance superintendent
rationally concluded that public policy supported the
restriction of no-fault assignments because of abuses,
particularly with regard to housekeeping and trans-
portation expenses. The change in the regulation does
not eliminate coverage for necessary housekeeping and
transportation claims. What it does do, by precluding
such assignments, is to make it much more difficult for
fraudulent ancillary providers who work with some
medical mills to seek to attach such services to every
claim.

Raising of issues by arbitrator The new regulations
provide that an arbitrator may raise issues and sub-
poena witnesses.” This provision was upheld by the
Court of Appeals, and it should provide arbitrators with
full authority to question fraudulent claims.
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Interest Insurance Law § 5106 provides for the pay-
ment of 2% monthly interest on overdue claims. In the
prior regulations, the Insurance Department provided
that such interest was to be compounded monthly. The
new regulations provide for simple interest,* not com-
pounded monthly, and this provision was specifically
upheld by the Court of Appeals.

Master arbitration demands Insurance Law
§ 5106(c) provides that a party may appeal a no-fault ar-
bitration award to a master arbitrator. In the past, the
procedure for appealing such claims was somewhat
technical; in some cases, it required more than an appeal
of a supreme court case, and was a trap for the unwary.
The Insurance Department has changed the procedure
so that the drafting of the demand for master arbitration
will no longer result in denial if it has technical defects,
such as failing to include a description of the nature of
the dispute.

In addition, there is a grace period for payment of the
master arbitration fee. While master arbitration requests
should still be drafted carefully with consideration of
the requirements of the regulations,” it is now likely
that more of these master arbitration appeals will be de-
cided on the merits.

A Call for Change

Recognizing the damage being done to the premium-
paying public and patients by the fraud in the no-fault
system, the Insurance Department has sought to level
the playing field with reduced time limits, examinations
under oath and clear licensing requirements. Continued
law enforcement assistance remains essential, however,
and two reforms continue to be needed in this field.

First, in a 1997 decision, the Court of Appeals asked
the legislature and the Insurance Department to clarify
no-fault’s 30-day period to pay or deny a claim, stating:

we urge also . . . that the Legislature may well wish to
examine the panoramic permutations of this genre of
cases and enact more synchronized provisions in the
highly technical and regulated general insurance and
no-fault universes. The Superintendent of Insurance
should, of course, assist the Legislature as necessary
and as requested in such an endeavor.

Commenting on the no-fault statute and regulations,
Justice Wesley in the dissenting opinion in another 1997
decision wrote:

We agree with the majority’s characterization of the
statutes and regulations in question in this case as a
“Rube-Goldberg-like maze,” and we join in its request
to the Legislature and Superintendent of Insurance to

study and remedy the “thicket” of apparent contradic-
tions and difficulties presented.”

Six years later, the effect of an untimely denial of
claim remains in dispute, and some commentators have
suggested that an untimely claim can be used as a

weapon to compel the payment of fraudulent claims.®®
Although there is disagreement about such a conclu-
sion,” the legislature and the Insurance Department
could take such an argument away from the perpetra-
tors of fraudulent claims by clarifying that fraudulent
claims can be contested without regard to the 30-day
time limit of Insurance Law § 5106. Otherwise, the full
benefit of the decreased time limits will be lost. While
insurers will now begin to receive claims within 45 days
of an accident, they still will not know in many cases
which ones are fraudulent within 30 days of receipt.

Second, the option that now exists for a claimant to
arbitrate or litigate a no-fault dispute can be used by
fraudulent health providers to flood the courts with
minor no-fault claims. This process has been used as a
weapon to make it unproductive for insurers to contest
fraudulent claims and to pressure the parties into sup-
porting settlements to relieve the court congestion, a de-
velopment recently discussed in the Journal.* Insurance
Law § 5106 could be amended to provide that the legal
fees and interest payable to a prevailing no-fault appli-
cant will be received only by those who chose to arbi-
trate their claims. Such a change would not eliminate
the option to file a lawsuit by those with substantial and
serious claims, but it would relieve the courts of thou-
sands of no-fault lawsuits for minimal amounts.

Conclusion

The new Insurance Department regulations will re-
quire changes by applicants and insurers alike. These
changes will be helpful in fighting insurance fraud, al-
though further reform is likely to be needed to purge
this system of fraud and return it to the valuable cover-
age that it was 20 years ago.

1. Med. Soc’y of the State of N.Y. v. Serio, N.Y.L.J., Oct. 22,
2003, p. 18, col. 1.

2. See Robert A. Stern, Take the Money and Run: The Fraud
Crisis in New York’s No-Fault System, N.Y. St. B.J., Vol. 75,
No. 8, at 35 (Oct. 2003). See also Nicholas Stein, Inside Op-
eration BORIS, Fortune, Vol. 148, No. 12, at 126 (Dec. 8,
2003). See generally United States v. Lucien, 347 E.3d 45 (2d
Cir. 2003).

3. An earlier version of this regulation was invalidated on
State Administrative Procedure grounds. See Med. Soc’y of
the State of N.Y. v. Levin, 185 Misc. 2d 536, 712 N.Y.S.2d
745 (Sup. Ct., N.Y. Co. 2000), aff'd, 280 A.D.2d 309, 723
N.Y.S.2d 133 (1st Dep’t 2001). The Insurance Department
then took these objections into account and repromul-
gated the regulations, making some changes in response
to the submission of interested parties. See Skip Short,
New No-Fault Regulations Promulgated, N.Y.L.]., July 11,
2001, p. 1.

4. Med. Soc’y of the State of N.Y. v. Serio, N.Y.L.J., Feb. 22,
2002, p. 18 (Sup. Ct.,, N.Y. Co.), aff'd, 298 A.D.2d 255, 749
N.Y.S.2d 227 (1st Dep’t 2002).

5. Med. Soc’y of the State of N.Y. v. Serio, N.Y.L.J., Oct. 22,
2003, p. 18, col. 1.
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10.

11.
12.
13.

Id.

The challengers of the regulation also advanced a State
Administrative Procedure Act objection, which they had
previously done successfully with the prior regulation.
This time they were not successful as the Court of Ap-
peals found compliance with procedural requirements by
the Insurance Department and noted that the superinten-
dent had considered the comments of interested parties
and had modified the provisions of the earlier regulation.
See, e.g., the practices described in Allstate Ins. Co. v. TMR
Medibill, Inc., N.Y.L.]., Aug. 4, 2000, p. 25 (E.D.N.Y.)
(Sifton, J.).

See, e.g., Valley Physical Med. & Rehab. P.C. v. N.Y. Cent.
Mut. Ins. Co., 193 Misc. 2d 675, 676, 753 N.Y.S.2d 289
(App. Term, 2d Dep’t 2002); Oxford Health Plans v. Better-
care Health Care Pain Mgmt. & Rehab., P.C., N.Y.L.]., Sept.
19, 2002, p. 21; Progressive Northeastern Ins. Co. v. Advanced
Diagnostic & Treatment Med., P.C., N.Y.L.]., Aug. 2, 2001, p.
18, col. 2 (Sup. Ct., N.Y. Co.).

See State Farm Mut. Auto. Ins. Co. v. Mallela, 175 F. Supp.
2d 401 (E.D.N.Y. 2001) (currently on appeal to the Second
Circuit) and Universal Acupuncture Pain Servs., P.C. v. State
Farm Mut. Auto. Ins. Co., 196 F. Supp. 2d 378 (S.D.N.Y.
2002) (permitting the issue to be potentially raised defen-
sively but not offensively in a recovery action). Mallela
was subsequently questioned in Great South Bay Med.
Care, P.C. v. State Farm, 204 F. Supp. 2d 492 (E.D.N.Y.
2002).

11 N.Y.CRR. § 65-3.16(a)(12).

2001-19 N.Y. St. Reg. 17 (May 9, 2001).

It should be stressed that the doctors involved in this ille-
gal practice are a very small minority of medical doctors.

14.
15.
16.
17.
18.
19.
20.

21.
22.
23.
24.
25.
26.
27.

28.

29.

30.

This practice is an assault on legitimate health providers
as well as the public and the insurers who receive the
fraudulent claims. All of these groups suffer when crimi-
nal elements enter into the health care field.

See 11 N.Y.CR.R. § 65-1.1.

11 N.Y.CRR. § 65-3.5(]).

11 N.YCRR. §65-1.1.

Id.

Id.

11 N.Y.C.R.R. § 65-3.5(]).

Compare Galante v. State Farm Ins. Co., 249 A.D.2d 506, 671
N.Y.S.2d 345 (2d Dep’t 1998) (requiring compliance with
EUO request) with Bronx Med. Servs., P.C. v. Lumberman’s
Mut. Cas. Co., 2003 N.Y. Misc. LEXIS 777 (App. Term, 1st
Dep’t June 11, 2003) (EUO not enforced).

See V.S. Med., P.C. v. State Farm Ins. Co., No. 26604 /2002
(Sup. Ct., Queens Co. 2003).

11 N.Y.C.RR. § 65-4.6(i).

11 N.Y.C.RR. § 65-4.5(0).

11 N.Y.CRR. § 65-3.9(a).

11 N.Y.C.RR. § 65-4.10.

Cent. Gen. Hosp. v. Chubb Group of Ins. Co., 90 N.Y.2d 195,
201, 659 N.Y.S.2d 246 (1997).

Presbyterian Hosp. v. Maryland Cas. Co., 90 N.Y.2d 274, 286,
660 N.Y.5.2d 536 (1997) (Wesley, J., dissenting).

See Norman H. Dachs & Jonathan A. Dachs, Shunning Ar-
bitration of No-Fault Disputes/Identity Theft, N.Y.L.J., Jan.
14, 2003, p. 3, col. 1.

See William J. Natbony & Skip Short, No-Fault Insurers
Can Fight Fraudulent Claims, N.Y.L.J., Oct. 17, 2003, p. 4.
See Stern, supra note 2.

BOOKS

Insurance Law Practice

Order now and receive the 2003 Supplement free.

Gain the confidence and knowledge to skillfully represent either an

insurer or insured, whether it be during the policy drafting stage or
a claim dispute.

Contents At-a-Glance

Construing the Insurance Contract
Single or Multiple Occurrences
Trigger of Coverage

General Liability Coverage for Bodily Injury and

Property Damage

Exclusions in Commercial General Liability Policies

The “Damages” Limitation

Policy Notification, Cancellation and
Cooperation Requirements

Apportioning Coverage Among Insurers

To order call 1-800-582-2452 or visit us online at www.nysba.org/pubs

Product Number: 4125
Mention Source Code: CL2022

The Duty to Defend

Limitations on the Ability of Insurers to Disclaim
Coverage

Choice of Law and Choice of Forum: Issues and
Strategies

Conflicts of Interest and the Role and Obligations
of Defense Counsel

and more

List Price: $140
Mmbr. Price: $115

-
1iiki

New York State Bar Association NWYSBA

Journal | January 2004

45



What Are the Odds?
Appellate Statistics Reveal Patterns
Among State and Federal Courts

By BENTLEY KASSAL

appellate courts before making a motion, trying a case

or appearing before an appellate tribunal. Part of this
research can involve understanding what chance an
order or judgment from a particular jurisdiction has of
being upheld, modified or reversed on appeal.

While many attorneys tend to answer that question
with a response that may best be described as visceral
(defined in the dictionary as “not intellectual,” “instinc-
tive,” “unreasoning,” “dealing with crude or elemental
emotions”),' some actual figures may prove more use-
ful. What is presented here is based upon information
provided by New York'’s principal appellate courts con-
cerning civil cases, via the New York State Office of
Court Administration and the Administrative Office of
the United States Courts. The data indicate affirmances,
reversals, modifications and dismissals, as well as
“other” dispositions. The figures have been compiled
for the years 2001 and 2002, and are the most recent sta-
tistics available.”

They are significant to the extent that they indicate
certain trends in the various courts. The courts whose
figures appear here are the four Departments of the Ap-
pellate Division of the New York State Supreme Court,
the New York Court of Appeals and the United States
Court of Appeals, Second Circuit. Their statistics appear
below, with some incidental observations. Again, it
should be noted that they reflect dispositions of civil
cases only for these courts.

The figures are percentages of all civil appeals dis-
posed.

The year 2002 is paired with 2001, which appears in
parentheses.

I tis always helpful for litigators to research judges and

The Four Departments of the Appellate Division

FIRST SECOND THIRD FOURTH
Affirmed 59 (58) 51 (49) 73 (72) 51 (49)
Reversed 15 (16) 23 (24) 10 (11) 14 (14)
Modified 12(12) 9(9) 10(9) 16 (16)
Dismissed 9(7) 13 (15) 6(7) 18 (20)
Other 5(7) 4(3) 1(1) 1(1)

The First Department (sitting in New York County)
has been fairly consistent in the three critical areas, “Af-
firmed,” Reversed” and “Modified.”

The Second Department (sitting in Kings County)
had a much lower affirmance rate than the First Depart-
ment (51%, 49% in 2001) and a much higher reversal rate
(23%, 24% in 2001). It is also interesting to note the dif-
ference in volume, which of course cannot be gleaned
from these percentages alone. Total dispositions for the
Second Department in 2002 was 12,268, about 3.4 times
greater than the First (3,617). It is apparent that the long-
overdue creation of a Fifth Department would provide a
more even distribution of cases.

The Third Department (sitting in Albany County) has
a significantly higher affirmance rate than any of the
others — 73% for 2002, 72% for 2001. The probable ex-
planation for this is that many of its cases arise directly
from administrative determinations by state agencies,
which enjoy an easier path to affirmance under the sub-
stantial evidence standard of CPLR Article 78.

The Fourth Department (sitting in Monroe County)
has an affirmance rate comparable to the Second De-
partment (51% with 49% in 2001), but the other cate-
gories vary significantly.

Court of Appeals of the State of New York

Affirmed 41 (40)
Reversed 35 (37)
Modified 9(7)
Dismissed 2(1)
Other 13 (15)

CONTINUED ON PAGE 50

BENTLEY KASSAL, a retired associate justice of the Appel-
late Division, First Department, also served as a judge in
the Civil Court, City of New York; as a justice of the
Supreme Court, New York County; and was a judge at
the New York Court of Appeals for the April/May 1985
term. He received a J.D. from Harvard Law School in
1940. He is now counsel to the litigation department at
Skadden, Arps, Slate, Meagher & Flom in New York City.
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EDITOR'S

Medicolegal Aspects
Of Whiplash Injury

The article by Anthony V. D’An-
toni, D.C., M.S., in the October 2003
issue entitled Medicolegal Aspects of
Whiplash Injury — A Primer for Attor-
neys begins with a quote from Sopho-
cles, “The truth is always the
strongest argument.”

The curriculum vitae of the author
describes him as a chiropractic physi-
cian. These are polar professions and
are clearly delineated by the Educa-
tion Law. In fact, “[o]nly a person li-
censed or otherwise authorized
under this article shall practice med-
icine or use the title ‘physician.” N.Y.
Education Law § 6522.

While chiropractors are barred
from prescribing drugs and perform-
ing surgery, Mr. D’Antoni sprinkles
his article with terminology that
blurs the distinct lines of chiroprac-
tor and physician.

The article further contains lead-
ing questions followed by self-serv-
ing answers. Most significantly, Mr.
D’Antoni cites to a Quebec Task
Force, as reported in a chiropractic
journal, which gives the elements of
the most qualified person to treat a
cervical acceleration/deceleration in-
jury as being one who understands
anatomy, neuroanatomy, peripheral
anatomy, the autonomic nervous sys-
tem and its influence on the locomo-
tor system. Mr. D"Antoni concludes
that chiropractic training exceeds
medical training in these disciplines
and thus chiropractic is the most log-
ical choice for treatment.

These types of summary conclu-
sions ofttimes result in patient delay
in receiving timely, appropriate med-
ical care as chiropractic practitioners

can invest themselves with skills and
predict outcomes not borne out by
rational science or the medical
model.

With such bold proclamations of
chiropractic, it is especially critical
for attorneys who appreciate the doc-
trine of informed consent to under-
stand the beginnings of chiropractic.

A grocer, Daniel David Palmer,
who purportedly healed a deaf gen-
tleman through a thrust to the back,
founded chiropractic. Despite the
fact that the nerves controlling hear-
ing are distinct from the spine, a new
profession was born.

While medical consumers cherish
the ability to choose a practitioner, a
legal journal is obliged to adhere to
fair, accurate and truthful labeling.
While chiropractic may have a
vested interest in the merger of “chi-
ropractor” and “physician,” mem-
bers of the bar are invested with no-
tions of truth and independence. We
should not be employed as a vehicle
in advancing an agenda, which may
result in injuries, which can be diag-
nostically measured.

Abraham Kleinman, Esq.
Uniondale, N.Y.

The author of the article responds:

Mr. Kleinman correctly states that
the title “chiropractic physician” is
not permitted by law in the state of
New York. I wrote and submitted the
article when I was living and practic-
ing in the state of Illinois, where the
term “chiropractic physician” is ac-
ceptable by law.

The letter erroneously states that
the article I cited from the Quebec
Task Force' was “reported in a chiro-
practic journal.” This was a major
scientific monograph (in excess of 70
pages) published in the journal Spine.
It is not a chiropractic journal but an
internationally recognized, peer-re-
viewed, bi-weekly orthopaedics jour-
nal dedicated to the study of the

spine.> Most of the Quebec Task
Force members were medical physi-
cians and epidemiologists, not chiro-
practors.

As I wrote in the article, “the field
of CAD injury requires knowledge
well beyond what is taught in chiro-
practic or medical school.” My inten-
tion was to impress upon the readers
that in order to be an expert in CAD
injury, further study is required, re-
gardless of whether the clinician is a
chiropractor or medical physician. It
is important to realize that chiroprac-
tic education (unlike undergraduate
medical education) includes a com-
prehensive study of spinal biome-
chanics.

It is unfortunate that Mr. Klein-
man believes that my article was
“advancing an agenda.” My inten-
tion was to inform attorneys about
CAD trauma in an unbiased fashion
by reviewing the current scientific lit-
erature.

Anthony V. D’Antoni, D.C., M.S.

Staten Island, N.Y.

1. Walter O. Spitzer et al., Scientific
Monograph of the Quebec Task Force on
Whiplash-Associated Disorders: Re-
defining “Whiplash” and Its Manage-
ment, 20 Spine 1S (1995).

2. <http:/ /www.spinejournal.com>.
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

I really need an answer on this one,
and soon. Next month I have to make
a sizable payment on my son’s college
tuition for the spring semester. I just do
not have the cash on hand. My credit
cards are pretty much maxed out.
There is more than enough money in
my attorney trust account to cover the
payment, and most of those funds are
escrowed until a business closing oc-
curs for one of my clients — which is
definitely not going to occur for at least
two months, probably three. I have set-
tlements on five cases pending. The
money for one of them will definitely
come in at the end of next month, and
would cover the tuition. Two of the
others are likely at that time as well.
Unfortunately, the tuition is due a few
weeks earlier, and my son’s college is
very strict about timely payment. I
don’t want him to be embarrassed, or,
worse, prevented from registering for
his classes.

What I would like to do is borrow
just enough to cover the tuition from
the trust account for a very brief pe-
riod, no more than those few weeks,
giving the trust account a promissory
note in exchange. The note will ab-
solutely be good and will be paid
promptly from the settlement pro-
ceeds. Is this going to create any prob-
lems for me?

Thanks for your advice.

Sincerely,

Maxed Out in Mechanicville

Dear Maxed Out:

What you propose is a perfect ex-
ample of a seemingly victimless act
that appears unlikely to have any con-
sequences either for you or for any of
your clients. In fact, based on the as-
sumptions you've made there’s even a
chance that you might “get away”
with taking the loan. But before you
pick up your check-writing pen, you
should read DR 9-102, which clearly
prohibits the transaction you contem-

plate. To be clear: you simply may not
doit.

DR 9-102(A) states that “A lawyer
in possession of any funds . . . belong-
ing to another person, where such pos-
session is incident to his or her practice
of law, is a fiduciary, and must not mis-
appropriate such funds . . . or commin-
gle such funds . . . with his or her
own.” The rule requires that trust
funds be held “separate from any busi-
ness or personal accounts of the lawyer
or the lawyer’s firm” (DR 9-102(B)(1)).
The rule goes on to provide for disci-
plinary proceedings in the event of a
violation (DR 9-102(])).

There are few provisions in the Dis-
ciplinary Rules containing language
that is more clear than the prohibition
set forth in DR 9-102. The N.Y.S. Com-
mittee on Professional Ethics has
opined that the “obvious intended core
purpose” behind DR 9-102 is “to main-
tain the integrity of a client’s funds for
the benefit of that client only, until
payment of those funds to, for or on
behalf of that client” (State Bar Ethics
Opinion No. 737 (22-00)). Without
question, a loan of the type you de-
scribe would be contrary to the lan-
guage of, and the purpose behind, this
rule. Even the “safeguards” you men-
tion - the anticipated short term of the
loan, the planned rapid repayment
through a “definite” settlement pay-
ment, and the issuance of a personal
promissory note to the trust account -
do nothing to make the proposed con-
duct less of a violation.

And, on a practical note, what if
something goes wrong? What if the
client for whom you are working on
the business closing decides not to pro-
ceed, and demands immediate tender
of his escrowed funds? What if one of
the settlement checks you expect does
not arrive, or does not clear? These
possibilities may seem remote, but as
can be seen from even a cursory re-
view of attorney discipline case law,
they do happen — and when they do,

This column is made possible
through the efforts of the NYSBA's
Committee on Attorney Professional-
ism, and is intended to stimulate
thought and discussion on the subject
of attorney professionalism. The
views expressed are those of the au-
thors, and not those of the Attorney
Professionalism Committee or the
NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.

The Attorney Professionalism
Committee welcomes these articles
and invites the membership to send in
comments or alternate views to the re-
sponses printed below, as well as ad-
ditional questions and answers to be
considered for future columns. Send
your comments or your own ques-
tions to: NYSBA, One Elk Street, Al-
bany, NY 12207, Attn: Attorney Pro-
fessionalism Forum, or by e-mail to
journal@nysba.org.

they provide no defense to a violation
of DR 9-102.

Try to think of this from another
perspective. While you or your son
may face some embarrassment regard-
ing your inability to make that tuition
payment exactly on schedule, which
would you find easier — to speak to
the university about making a late
payment arrangement, or to contact
your clients and ask each of them to
lend you some money to close the gap?
My hunch is that you would never
consider asking your clients for a loan
(DR 5-104 puts significant restrictions
on your ability to do so, in any event).
So what makes it acceptable simply to
borrow their money - held in your
trust account — without their knowl-
edge or permission?

Lest you consider taking the loan
anyway, perhaps on the theory that no
one will find out, consider the require-
ments of DR 9-102(D). That section
places a duty on you to maintain de-
tailed records of all activity and trans-
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actions relating to your escrow account
and your law firm operating account.
Unless you are considering violating
this section as well (and note that
under DR 9-102(]) failure to maintain
the records for the trust account sub-
jects you to the same discipline as mis-
using the funds themselves), the pa-
perwork created by your loan will
remain as permanent proof of your
misconduct. In the event that your es-
crow account is ever reviewed by a
Grievance Committee, even on an un-
related matter, the proof of your illegal
loan will be right there for it to find.

Finally, consider this: while there
may be a number of Disciplinary Rule
violations that can result in action by a
local Grievance Committee or an Ap-
pellate Division, there is no act more
likely to lead to significant discipline
than misusing or mishandling attorney
trust funds (see, e.g., In re Ford, 287
A.D.2d 870, 732 N.Y.5.2d 115 (3d Dep't
2001); In re Abbatine, 263 A.D.2d 228,
700 N.Y.S5.2d 211 (2d Dep’t 1999); In re
Ferquson, 259 A.D.2d 186, 694 N.Y.S.2d
113 (2d Dep’t 1999); In re Joyce, 236
A.D.2d 116, 665 N.Y.5.2d 430 (2d Dep't
1997)).

Find another way to pay that tu-
ition bill.

The Forum, by

Robert T. Schofield, Esq.

Whiteman Osterman & Hanna LLP

Albany, N.Y.

LETTERS TO THE FORUM:

We also received the following reader
response to the question from “Maxed Out
in Mechanicville”:

Dear Maxed Out:

I really cannot believe that you
wrote that letter, and I am even more
amazed at the Bar Journal for publish-
ing it. I would have thought this to be
a fairly easy question on a law school
exam.

The short answer is that you cannot
touch those funds in your trust ac-
count for three reasons:

1. It is unethical.

2.1t is immoral.

3.1t is S-T-U-P-I-D.

I will let others explain the appro-
priate Disciplinary Rules regarding
trust accounts and just point out that if
you are basically unfamiliar with most
Disciplinary Rules, those dealing with
escrow accounts should be memo-
rized, at least the basics.

I would like to address the last two
items. When I said that it is immoral, I
was not being facetious or hyperbolic.
The money in your trust account is not
your money — no way, no how, for
nothing. Other people are depending
upon you to safeguard their money.
Attorneys do not have a lot of duties
that can be labeled a sacred trust, but,
if this is not one of them, it comes aw-
fully close. Even if the rules were to let
you do it, it would still be wrong.

It would also be extremely stupid.
Why? Because Max Bailystock is not a
good role model (if you do not catch
the reference, watch the movie or
Broadway version of The Producers).
When you talk about the note being
“absolutely” good and being paid
promptly from a settlement, you are
deluding yourself. In the legal busi-
ness nothing goes as expected. If you
have been in practice long enough to
have a child in college, you must know
that depending upon deadlines for real
estate matters and litigation settle-
ments is a tenuous proposition at best.
In something of a correlation to Mur-
phy’s Law, things will always fall apart
at the most inconvenient time possible.

At this point, you should ask your-
self one simple question. Do you like
practicing law? If the answer is “yes,”
try to imagine what it would be like to
be on the outside looking in, because if
anything does go wrong, that it a very
real possibility. Aside from the shame
of being suspended or disbarred, get-
ting another job will probably not be
that easy. I have not taken a survey, but
my gut reaction is that “uses other peo-
ple’s money as his own” is not one of
the employee characteristics sought by
most employers.

And, if you are not concerned with
yourself, at least think of your family.

If anything goes wrong, all will be-
come public. Do you think that your
son would be real happy to know that
his college education was made possi-
ble, in part, by your wrongdoing?

If the answer to the question of
whether you like to practice law is
“no,” or “it’s a job,” the fact that you
are asking if you can borrow against
trust funds is probably an indication
that it is time to change careers, or at
least to consider a salaried position.
You are starting to show signs that it is
all getting to be a bit too much and you
should do something constructive be-
fore disaster strikes.

To reiterate:

DON'TDOIT.

Sincerely,

Thomas Hegeman, Esq.

Oneonta, N.Y.

We received another reader response
to the question from “Worried in
Williamsville,” about her sister dating her
ex-husband’s divorce attorney.

To the Forum:

Your November-December issue
featured an inquiry by “Worried in
Williamsville” who was concerned
about the situation in which her sister,
after a divorce, having been very im-
pressed by her husband’s attorney
asked the attorney to represent her in
the sale of her summer home. He also
invited her to go to dinner with him,
obviously the beginning of a social re-
lationship. The writer wanted to know
if there were any improprieties in-
volved.

As a retired Justice of the Supreme
Court, New York County, I refer the
writer and readers to a decision I is-
sued in 1993 in the case of Sanders v.
Rosen, 605 N.Y.S.2d 805. In that case, a
woman'’s former divorce lawyer, two
years after the divorce was finalized,
began a social relationship with her,
prepared a new will for her, and jointly
purchased a summer house, with the
lawyer handling the details of the loan
and closing. After they broke up the
woman sued her former attorney and
lover for malpractice, violations of the
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Code of Professional Responsibility,
and a host of other charges.

In my opinion I included a lengthy
section on “Lawyers as Lovers.” It dis-
tinguished between cases of an attor-
ney abusing his position in dealing
with a current client who is dependent
and vulnerable. It was held, however,
that

Once an attorney-client relationship
is ended . . . an attorney is certainly
free to occupy the position of friend
or lover.

It was also noted that

Although some may doubt, attor-
neys are human beings, and they
may seek and pursue relationships
with persons they have met on vaca-
tion, at social affairs, or even in the
office.

It is the relationship with a current
client which may be proscribed. The
guidelines for attorney behavior were
clearly set forth:

Alawyer, like any other person, may
in his private life be a cad or a king,
an inconstant lover or a rock of sta-
bility, gracious or a grouch, but in
his professional life he may not
overstep the bounds and abuse his
position of trust as counsel, confi-
dant, champion and fiduciary.

I concur entirely with the response
of Michael P. Friedman, Esquire, that
there is nothing wrong in the situation
described. I just thought your readers
should know that there is a judicial
opinion with authorities backing up
that response.

Very truly yours,

Edward J. Greenfield

J.S.C. (ret’d)

New York City

QUESTION FOR THE NEXT
ATTORNEY PROFESSIONALISM
FORUM:

To the Forum:

In my capacity as a solo practi-
tioner, I recently drafted and filed a
federal civil rights complaint. It was
verified by my client on the basis of
her direct and personal knowledge re-
garding defendants’ acts of miscon-
duct and malfeasance. The causes of
action and constitutional issues raised
are complex, and are extremely sensi-
tive because they touch on a continu-
ing scandal involving these same de-
fendants (I do not wish to be more
specific than that), some of whom are
attorneys.

Within a month after filing the com-
plaint, I was approached by a non-
party attorney for the defendants. He
engaged in what I can only describe as
an attempted act of extortion. In my
client’s presence, he threatened that I
would be subjected to substantial dis-
ciplinary sanctions if we did not with-
draw the complaint, which, as noted,
she had verified, and which I had re-
searched extensively as to issues of
law. He also stated that he had connec-
tions with our local Grievance Com-
mittee in a further attempt to intimi-
date me, as well as my client.

My client, however, is not easily in-
timidated. She does not want to with-
draw her complaint, nor to find an-
other lawyer to represent her.

I now fear banishment from the
legal profession that I have served for
over 30 years, because of the threats
that were made. Am I overreacting?
And should I respond in some fash-
ion?

Sincerely,

Traumatized in Troy

APPELLATE STATISTICS
CONTINUED FROM PAGE 46

Clearly, the affirmance rate is
much lower than in all the Appellate
Divisions, and the reversal rate is
much higher.

United States Court of
Appeals, Second Circuit

The percentages presented below
exclude bankruptcy and administra-
tive appeals for the periods ending
on the 30th day of September, 2002
and 2001. They address only a cate-
gory entitled “Appeals Terminated
on the Merits.”

Affirmed 64 (60)
Reversed 3(2)
Dismissed 15 (18)
Remanded 15 (18)
Other 3(2)

When compared with the New
York State Court of Appeals and the
Four Departments of the Appellate
Division, Supreme Court, it is appar-
ent that the Second Circuit affirms
more determinations, and reverses
fewer as well.

Attorneys who are interested can
obtain the reports.® For the statistics
pertaining to the New York State Court
of Appeals and the four Departments
of the Appellate Division, Supreme
Court, go to www.nycourts.gov
(“Courts,” “Court Administration”
and “Reports”). For the statistics per-
taining to the U.S. Circuit Courts of
Appeals, go to www.uscourts.gov, or
contact the Administrative Office of
the U.S. Courts, One Columbus Circle
N.E., Washington, D.C. 20544. Second
Circuit information is also available by
calling (202) 502-1440.

1. Merriam Webster’s Collegiate Dic-
tionary, Tenth Edition.

2. “Caseload Activity in the Appellate
Division —2002,” published by the
Office of Court Administration, Table
3; “Caseload Activity in the Court of
Appeals - 2002” published by the Of-
fice of Court Administration, Table 2;
Table B-5, Annual Report, United
States Courts of Appeals, published
by the Administrative Office of the
United States Courts, covering all
Circuits.

3. See supra note 2.
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“.. . one of the finest deskbooks
that has ever been published.”

“.. . exactly the book I was looking
for—and could not find—uwhen I .
began to practice in New York.” Lucian L. Lodestro, Esq.

Jill Nagy, Esq. Jamestown, NY

1998 (Supp. 2003) * PN: 4150 e List Price: $250 « Mmbr. Price: $200

New York Lawyer’s Formbook,
Second Edition

e Includes over 2,700 pages of forms,
checklists and other exhibits used by “.. . an excellent tool for every
experienced practitioners in their day- practitioner.”

to-day practices. Muriel S. Kessler, Esq.

Kessler and Kessler

e Consists of 21 sections, each covering a
& New York, NY

different area of practice.

e Includes an expanded chapter on Per-
sonal Injury.

For New York Practitioners

Includes the NEW!
2003 supplement

New York Lawyer’s Deskbook,
e Second Edition

i Yokk EAWYERE

Lodestro, Vanstrom & Edwards

New YORK LAWYER'S

FoRMBGGK

1998 (Supp. 2003) ® PN: 4155 e List Price: $250 ¢ Mmbr. Price: $200

To order call

1-800-582-2452
or visit us online at www.nysba.org/pubs
Source code: c|2023
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The 2003 General Practice

Monograph Series from NYSBA

Business/Corporate
Law and Practice

This monograph, organized
into three parts, includes coverage
of corporate and partnership law,
buying and selling a small busi-
ness and the tax implications of
forming a corporation.

2003 » PN: 40513
List Price: $75
Member Price: $60

Criminal Law
and Practice

Criminal Law and Practice is a
practical guide for attorneys repre-
senting clients charged with viola-
tions, misdemeanors or felonies.
This monograph focuses on the
types of offenses and crimes that
the general practitioner is most
likely to encounter.

2003 » PN: 40643
List Price: $60
Member Price: $48

Debt Collection
and Judgment

Enforcement

This latest edition offers guid-
ance on the basics of debt collec-
tion from evaluating the claim and
debtor, to demand upon the debtor
and payment agreements, to alter-
natives to litigation.

2003 » PN: 42383
List Price: $50
Member Price: $38

Elder Law and
Will Drafting

The first part of Elder Law and
Will Drafting provides an introduc-
tion to the scope and practice of
elder law in New York state. This
edition also includes a step-by-step
overview of the drafting of a sim-
ple will—from the initial client in-
terview to the will execution.
2003 * PN: 40823
List Price: $70
Member Price: $55

BusINEss/
S CORPORATE
LAW AND

PRACTICE

CRIMINAL Law

AND PRACTICE

2000 Edirion

Dest CoLLECTION
AND JUDGMENT
ENFORCEMENT

ELDER Law
AND WILL
DRAFTING

Limited Liability
Companies

This practical guide, written by
Michele A. Santucci, enables the
practitioner to navigate the Lim-
ited Liability Company Law with
ease and confidence. Benefit from
numerous forms, practice tips and
appendixes.

2003 * PN: 41243
List Price: $75
Member Price: $55

Matrimonial Law

Written by Willard DaSilva, a
leading matrimonial law practi-
tioner, Matrimonial Law provides a
step-by-step overview for the prac-
titioner handling a basic matrimo-
nial case. While the substantive
law governing matrimonial actions
is well-covered, the emphasis is on
the frequently encountered aspects
of representing clients.

2003 » PN: 41213
List Price: $75
Member Price: $65

Mechanic’s Liens
Mechanic’s Liens, written by
George Foster Mackey and Nor-
man Alvy, is an invaluable guide
to what can be a volatile area
of practice. The methods of pre-
paring, filing and enforcing
mechanic’s liens on both private
and public works construction are
covered.

2003 ¢ PN: 40313
List Price: $55
Member Price: $45

Mortgage

Foreclosures

This monograph guides the
practitioner through the basics of a
mortgage foreclosure proceeding.
With its helpful practice guides
and many useful forms, this is an
invaluable resource.
2003 * PN: 41413
List Price: $50
Member Price: $40

LiMITED
ABILITY
COMPANIES

MATRIMONIAL
Law

Py ——

2003 Fdition

MORTGAGE
FORECLOSURES

2003 pditien

B

The titles included in the GENERAL PRACTICE MONOGRAPH SERIES are compiled from the most frequently con-
sulted chapters in the New York Lawyer’s Deskbook and the New York Lawyer’s Formbook, a five-volume set that cov-
ers 25 areas of practice. The list price for all five volumes of the Deskbook and Formbook is $500.




Revised to Meet Your Practice Needs.

Mortgages

The authors of Mortgages pro-
vide a clause-by-clause analysis of
the standard mortgage, introduce
the recommended additional
clauses most worthy of inclusion
in a mortgage rider and provide a
review of basic mortgage terms.

2003 » PN: 41383
List Price: $60
Member Price: $50

Preparing for and
Litigating the Plaintiff's
Personal Injury Case in
New York

A quick reference guide to
areas likely to be encountered in
the preparation and trial of a civil
case in New York State, this book
has been greatly expanded by
Patrick J. Higgins to include up-to-
date case references and in-depth
analyses on issues relating to this
area of practice.

2003 * PN: 41913
List Price: $65
Member Price: $50

Probate and
Administration of
Decedents’ Estates

The authors, experienced trusts
and estates practitioners, provide a
step-by-step guide for handling a
basic probate proceeding and for
completing the appropriate tax-
related forms.

2003 » PN: 41963
List Price: $60
Member Price: $45

Real Estate
Transactions—
Commercial Property

This latest edition provides an
overview of the major issues an at-
torney needs to address in repre-
senting a commercial real estate
client and suggests some practical
approaches to solving problems
that may arise in the context of

commercial real estate transactions.

2003 ¢ PN: 40373
List Price: $70
Member Price: $55

MORTGAGES

e | Borgmem.
Mt . T
v

2000 psision

AND Lr

THE PL
PERSONAL

e

PROBATE AND
ADMINISTRATION

oF DECEDENTS'
EstaTES

ReAL EsTATE
TRANSACTIONS—

COMMERCIAL
PROPERTY

2000 Edition

Real Estate
Transactions—
Residential Property

This reference is a practical
guide for attorneys representing
residential purchasers or sellers.
This invaluable monograph covers
sales of resale homes, newly con-
structed homes, condominium
units and cooperative apartments.
2003 * PN: 42143
List Price: $75
Member Price: $62

Social Security Law

and Practice

The Social Security Act is
“among the most intricate ever
drafted by Congress.” This mono-
graph offers valuable, practical ad-
vice on how to muddle through
the enormous bureaucracy. With
analysis of the statutes and regula-
tions, the authors guide you
through the various aspects of
practice and procedure.

2003 » PN: 42293
List Price: $60
Member Price: $45

Zoning and Land Use

This publication is devoted to
practitioners who need to under-
stand the general goals, framework
and statutes relevant to zoning and
land use law in New York State. It
provides a broad discussion of zon-
ing and land use in New York.

2003 * PN: 42393

List Price: $65
Member Price: $47

REAL EsTaTE
TRANSACTIONS—
RESIDENTIAL
PrOPERTY

SociaL

SECURITY
LAwW AND
PRACTICE

ZONING AND
LAnD UsE

TO ORDER
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FIRST DISTRICT
Peter Reid Aaron

Michele Lane Abraham

Reena Agrawal

Kristen M. Ahearn

James Jongho Ahn

Julie Angela Ahrens

Ali Ahsan

Tomohisa Aiko

Ayyappan Ajay

Mona Akhtar

Tanvir Alam

Kristen Cleo Allan

Mark Geoffrey Anderson

Toni Marie Angeli

Marco Glynn Argentieri

Edward T. Arnold

Dennis Joseph Artese

Andrew Joseph Aspen

Hala Audi

Ricardo N. Avila

Sigridur Kristin
Axelsdottir

Eliav Azulay

Alice Eddie Backer

Jennifer Anne Bagnato

Andrej Sebastian Bajuk

Marc W. Banziger

Emily J. Barlow

Amy ]. Barrett

Kenneth A. Barry

Jeremy Charles Bates

Nicholas William Bath

Ana Maria Bazan

Meredith Maile Bazemore

John Erik Becker

Laura Lee Becking

Sherleen Mendez
Bejerano

James M. Bekier

Roy Sanford Belden

Tabber B. Benedict

Adam M. Bensley

Michael Ian Warren
Benster

David Ira Berman

Axel Alexandre Bernabe

Alethia C. Bess

Norman Frederick
Eugene Best

Anurima Bhargava

Adam M. Bialek

Benjamin D. Bianco

Sofie Bielen

Aaron C. Bielenberg

Thomas M. Biesty

MEMBERS

Russell William Binns

Jason Blacksberg

Jeanette R. Blair

Joshua David Blank

Jessica Sarah Blatt

Tamara Louise Bock

Cristin Ann Bolsinger

Laura Z. Bonas Benjamin

Helen Borjas

Daniel J. Borriello

Marissa Bosek

Andrew Neil Bourne

Peter Anthony Bove

Jody Natalie Bowen

John P. Bradbury

Justin Alex Braff

David Samuel Braffman

Courtney Hope Bragar

Judith Felice Braun-davis

Emma Josephine Bredin

Nevis Bregasi

James Erik Breitenbucher

Terence David Brenner

Kathy E. Brewer

Jennifer Ruth Brough

Leonid A. Budyonny

Rebecca Hiang
Bunyasaranand

Daniel Christopher Burke

Sean Douglas Burke

Kim Audrey Butler

Thomas Butler

Wendy C. Butler

Hillary J. Buyea

Sup-joon Byun

Jasmeet Kaur Caberwal

Veriozka Cabrera

Christine M. Cahill

Ryan Andresen Candee

Andrea Lisa Carbone

Vincent A. Carbonell

Chrys Alexander Carey

Robert Donald Carroll

Melanie L. Cash

Catherine Rose Castaldo

Raul Castro

Christopher Stephen
Cavanaugh

David Mark Cave

Carolyn Cecil

Robert H. Chandler

Christine Chartouni

Richard Chau

Adrian Cheh

John Y. Chen

Shari Lynn Chertoff-Wolk

Jennifer Joan Chheda

Caleb Aaron Chill

Una Cho

Colin Kuo-lung Chow

William J. Chudd

Amy Chung

Cindy K. Chung

Michael Anthony Civale

Laura Marie Clare

Scott Alan Clark

Sarah E. Clinton

Audra D. Cohen

David Brian Coher

Eileen Patricia Conneely

Maureen A. Connelly

Raluca Maria
Constantinescu

Kimberly Dorothy
Conway

Luca Cordelli

Mary Gayle Corley

Anna-Lisa Christina
Corrales

Marya Nichole Cotten

Kerin E. Coughlin

Robert Kent Cox

Terry Frank Crawford

Evan Andrew Creutz

David Daniel Cross

Anastasia B. Crosswhite

Joseph Archie Crowley

Wei Cui

Michael James Cullen

Benjamin Joseph Curran

Caroline Suzanne Curtiss

Michael G. Cutini

Louis Anthony D’Alessio

Jeannine Felicia D’Amico

Milena S.
Dakova-micheva

Rose Darling

Claudia Davis

Zachary R. Davis

Bryan Jared Day

Cheri Lynn De Luca

Robert S. Dean

Karen S. Denker

Natalie A. Dennery

Angelique Francoise
Muller Desanto

Dominic Desbiens

Jane M. Desnoyers

Franco Destro

Mark W. Deveno

Keith Andrew
James Dewar

Eva Farkas Di Nardo

John Martin Diaz

Keysha Monique Dixon

James Leland Doak

Courtney Pierrette
Domercq

Elissa Kristin Doyle

Todd Douglas Doyle

Michael John Drager

Yilong Du

Irene Ribeiro Dubowy

John Robert Duff
James P. Duffy
George Ellis Duncan
Martin Madden Dunleavy
Michael Thomas Dunn
Brian Xavier Dunphey
Marc B. Duquette
Paul C. Easton
Wosenyelesh Tura Ebba
Stacy L. Eberhart
Paul M. Eckles
Daniel Aaron Edelson
Caitlin Moyna Edwards
Christopher A. Edwards
Hisham Hakim Elkoustaf
Bryan Eng
Alexander Peter Errico
Adam Brett Etra
Rebecca Louise Farrell
James Thompson Fawcett
Harvey Lawrence
Federman
Tzvia Feiertag
Avi David Feinberg
Michal Feinberg
Aaron M. Feldman
Joshua Andrew Feltman
Kevin Chandler Felz
Matthew Clark Ferrell
Isabella Ferretti
Matthew Peter Feser
Lewis Perley Fickett
Tamar Finkelstein
Daniel I. Fisher
Vincent R. FitzPatrick
Jean Kathleen Fitzsimon
Craig B. Fleishman
Kyle G. Foley
Kimberly Ann Forde
Adam Prescott Forman
Dana Evans Foster
Jeremy Kim Frederick
Eli Zev Freedberg
Steven Isaac Friedman
Spenser Quentin Friel
Andreas Albert
Frischknecht
Kevin Fumai
Kevin Michael Fumai
Charles Francis Furtado
Melissa Genevieve Gable
Manfred J. Gabriel
Kelly Marie Galligan
Alina A. Garcia
Diana Y. Garcia
Katherine Renee Garcia
Alan Peter Gardner
Viktoria Sarah Garo
Francesca Kinsler Garson
Elie Hy Gendloff
Jennifer Lynn Gentle
Andy J. Georgalas
Marian Virginia George
Vito Giannola
Bradley J. Gibbs
Brian Keith Gibson
Heidi Robin Gilchrist

Shoshana Leah Gillers
Andrew H. Gilman
Leonard Jason Giltman
Eric David Gingold
Germana Fara Giordano
Caroline May Giusio
Edward J. Gizzi
Scott Lane Glazer
David M. Glick
Mordechai Aryeh Gluck
Dawn Elyse Goldman
Frank D. Goldman
Mordecai P. Goldstein
Daniel Gonzalez
Jonathan Hilton Gordon
Robert Vincent Gordon
Adrian Adamson Goss
Arnold Steven Graber
Michael Carl Graffagna
Ilana Shari Grafstein
Kim L. Graham
Keith Jared Gralitzer
John Patrick Greeley
Susan P. Greenberg
John Edward Greene
Carl Michael Greenfeld
Harvard D. Gregory
James H. Griffin
Gregory Hugh Griffith
Amiel Samuel Gross
James R. Grundy
Matthew M. Guiney
Guiying Guo
Poonam Gupta
Rajani K. Gupta
Kenneth William Gurrola
Margarita Guzman
John Xavier Haberman
Orli Hacker
Christoph Harald
Haenschel
John E. Halkias
Mika Tapani Hallakorpi
Kerry Lynne Halpern
Krista Halpin
Jodi Lynne Hansell
Gregory Scott Hansen
Susan L. Harper
Edward M. Harrington
Cecily Ann Harris
Eric Dion Harris
Nina Diane Harris
Deniz Haupt
Megan Mc Kee Healey
Alfred Henry Heckel
John Patrick Henderson
Melanie Lisa Hersh
Lauren Beth Hertzog
Michael W. Heydrich
Malda Hibri
Adam Sean Hickey
Sondra Ritchie Hickey
Brian Michael Higbie
Rose-Marie Roberts
Hightower
Scott P. Hirst
James Yupo Ho
Adam K. Hodges
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Carinn J. Hodgson

Elke Andrea Hofmann

Ezra Moses Holczer

Laura B. Hollman

Caswell F. Holloway

Rachelle Yvette Holmes

Julia Horsley

Tai-yeu Hsia

Jason Hubschman

Jennifer L. Hudson

Carmen Venus Huertas

Ian Hugh Hummel

Dominique Tsahai Hussey

Jennifer Ethel Hwang

Nicole Isobel Hyland

Matthew Ryan Hyotte

Boyoung Hyun

Robyn Elizabeth Ice

Osaruwense Igunbor

Young Shin In

Dawn Michelle Irizarry

Melissa A. James

Audrey Jean

Christine Jeanneret

Ann Jen

Brian Robert Johnson

Marti Alan Johnson

Virginia Hope Johnson

Beverly Janet Jones

Bonnie Scott Jones

Catherine Jones

Christopher Ian Jones

Michael David Jordan

Johannes Karl-Heinz
Juette

Jason J. Jun

Kanika Juneja

Laryssa Christina
Kachmar

Karmen Kam

Sneha Subhash Kapadia

Steven C. Kasarda

Matthew Hedley Kasdin

Telemachus P. Kasulis

Joshua I. Katz

Richard Alan Katz

Samuel Katz

Bryan Flaherty Kelly

John R. Kelly

Jeffrey Darren Kessler

Nathan Nagi Khalil

Shahla Khan

Jean J. Kim

Jeff Adam King

Kathryn Elizabeth
Kinkade

Christopher Bradley
Kinzel

Brian E. Kistler

Tamima Klat

Jeffrey I. Klein

Margaret Elizabeth
Knight

Vladimir Alexandrovich
Kobzar

David V. Koenig

Jessica Ann Kozlov-Davis

Adam Dean Kraman
Anne Marisa Krepshaw
Beate Krieger
David S. Kris
Jonathan Brier Kromberg
Lea Miller Kronenberg
Jennifer Lauren Kronick
Lori E. Kronzon
Joshua Ethan Kurland
Todd S. Kussin
Gina Ryue-kyung Kwack
Stephen E. Kwan
Mei Lin Kwan-gett
Ashleigh Sheridan Kyle
Avner Zeev Lahat
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John Lamonte
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Eric L. Lane
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Shawn Jacob
Larsen-bright
Melanie E. Larson
Christopher Lloyd
Lavigne
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Windy Lee Lawrence
Candy Michelle Lawson
Alan Lawrence Leavitt
Elana Mindy Lederman
Jeong Eun Lee
Anthony Donald Lepore
Ryan Scott Lester
Keith Eric Levenberg
Miriam Adele Levin
Jesse Paul Levine
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Simon Paul Levine
Corinne Davina Levy
David S. Levy
Lauren Heather Lezak
Christopher Samuel Lick
Sharan Ellen Lieberman
Lydia Emily Lin
Marcus Eli Loglisci
Joseph William Lonetto
David Loretto
Arturo Lozano
Joyce Wing Yee Luk
Justine M. Luongo
Matthew John Lyons
Cherie Lee Macauley
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Andrew Gordon Ross
Madar
John Jason Magarian
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Marisa Manley
Gary Saul Margolis
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Paul Richard Marino
Anthony Leland Martino
Keriann Masters
Jordan H. Mautner
Julie Christene Judd
Mc Adams
Norajean McCaffrey

Anne McCarthy
Sean Kyle McElligott
Milton S. McGee
Melissa A. McGinn
Andrew Banning McGoey
David Raymond
McKeever
Lorna Mae McKenzie
Elisabeth M. Mcomber
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Melissa A. Mendelsohn
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Jodi Kim Miller
Julia Nicole Miller
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Sherry L. Mitchell
Amy H. Mody
Sanjay S. Mody
Alysa Dorothy Mokas
Michele Montuore
Hemamalini Krishna
Moorthy
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Phillip Shinichi Pepper

Phaedra Fane Perry

Rebecca Marie Peterson

Robert Jerrod Pfister

Einat Philip
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Kimberly Powell
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Filko Prugo
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Qaiser
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Kira Repetto
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Stephen M. Rich
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Keba Uletia Riley
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Lisa Rivera

Nilda E. Rivera
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Loren Kelly Robinson

Stephen Matthew Rodin

Andrea L. Rodriguez
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Susan M. Shah
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Seema Singh
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David Warner Smith
Sean Michael Smith
Michael Sobel
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Mark Daniel Spatz
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Ryan Justin Stempniewicz
Leslie A. Stern
Robert S. Stoll

56

Journal | January 2004



James Russell Stovall
Joshua B. Subin
Jihee Gillian Suh
Christine Cecilia Sullivan
Christian Brook
Sundquist
Jonathan David Sussman
Martina Swart
Christina Taber-Kewene
James A. Tanaka
Gerard M. Tanella
Jena Ann Tarleton
Cathy D. Taylor
Carol Maria Tempesta
Garth B. Thomas
Thomas Elliott Thornhill
Nancy Vermylen
Thornton
Alexander Eric Tiger
Rae Pace Timothy
Stacey Loren Toder
Lindsay Halene
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To-dao Tran
Lisa Marie Trocchio
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Michael Edward Uy
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Richard F. Cheslofska
Philip C. Chronakis
Laura Elizabeth Comer
Gregory Allen Curry
Vincent G. Danzi
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David H. Eisenberg
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Richard M. Gordon
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Sabita Hajaree-ramsaran
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Tricia Ann Heino
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Maura A. Howard
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Jacqueline Jones
George N. Kalamaras
Robert Edward Kent
Martin J. Kernan
Hakyong Kim
Steven Charles Kletzkin
Michael Krall
Justin Basil Kurian
Nancy Beth Lejava
Alexander Leong
Christina M.
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Kenneth Walter Loock
Christine Mackiewicz
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Anthony M. Maffia
Edward J. Maggio
Brian F. Mark
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Daniel Patrick McCabe
Timothy M. Melton
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Peter Matthew Montano
Richard James Montes
John Michael Mooney
Nancy Mullen-garcia
Donna A. Napolitano
Heather Brooke Nathan
Kim Elaine Novak
Patricia Eileen Palmeri
Pragati Parikh
Eric B. Perlmutter
Patricia A. Quigley
Concetta Maria Rinaldi
Mary Jean Rocco
Scott Thomas Roesch
Christina Maria Rosas
Christopher R. Ross
Rendon Parahinog
Sangalang
Jaret SanPietro
Richard David Saul
Susan Schenck
Francesca Suppa
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Vincent Keith Taranto
Howard Michael Tollin
Janessa M. Trotto
Brian Jason Turoff
Michael S. Vista
Alexandra Maria Walsh
Alexis Debra Walters
Richard E. Wankel
Wendy Patricia
Wedderburn
Joel Weintraub
Traci M. Wheelwright
Frank Andrew Whelan
Kimberly A. Wolf
Joanne Zalud-Crawford
Adi R. Zimmerman
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Paris G. Abell
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Elliot Phillip Alony
Anthony Ametrano
Salvador Banguela
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Teodora Arias
Nanette Aridas
Blair Burroughs
David Alejandro
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Jasmine Hye Jong Chang
Miranda T. Chatelain
Janice E. Chen
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Matthew T. Cooper
Marcos Valentin Del
Rosario
Avi Faskowitz
Rosemarie Fiorillo
Claudia Maria Flores
Elio Forcina
Michael Grinblat
Halona Ann Gropper
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James Hong
Yanping Hu
Yeping Huang
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David ]. Jeffries
Sara Ji Yun Jung
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Jennifer Marciano
Ramon A. Martinez
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Marie C. Noto
Suhan Pak
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Pannun
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Purvi Patel

Jay S. Pattumudi
David Minsoo Pyun
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Tong-hyon Suh
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OUT OF STATE
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Michael Albert Alrutz
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John Joseph Anselmi
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Basel Butrous Barakat
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Bikramjit Singh Cheema
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Wen-tsong Chiou
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Ran Cohen
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Clare Catherine
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Roberta Comerro
Jonathan Jay Cordone
Ramses Salvador Cordova
Simon Rolleston Cragg
Simon Bernard Cresswell
Joselyn Aurelia Cruz
Timothy John Culver
Sharon Louise Cummings
Royal Thomas Daniel
Miranda Kristin Davis
Mandy J. De Filippo
Martina Leslie De Lima
Andre Pieter Decort
Olivier Chodron
Decourcel
Ulrika Marianne Dellrud
Jared Demarinis

Tara Anne Demetriades
Jason Ira Diener
Thomas Francis Diorio
William F. Douglass
Carl Shawn Dryer
Samuel Llewellyn
Duncan-Jones
Van C. Durrer
Allison D. Dyess
Pierre Seyram Dzakpasu
Obumneme K. Egwuatu
Jacqueline M. Eisenstadt
David Whenayon
Elesinmogun
Jonathan Bruce Eliot
Susan Jean Elliott
Ram Ephraim
Gordon W. Esau
Cara Jayne Eves
Dean Louis Fanelli
Sarah Xiao Jie Fang
Umar Farooq
Yao Feng
Burton Leroy Fish
Kevin Michael Flannigan
Shu Ching Foo
Ben K. Frimpong
Takuya Fujimoto
Takahito Fukuda
Lawrence Arthur Fuller
Jennifer Hope Furbert
Jose Luis Galimberti
Richard Raymond Gan
Gunnar L. Garred
Gregor Nikolaus Garten
Jennifer Lynn Gero
Joseph M. Ghabour
Emily Frances Gibson
David Rafael Giles
Erica Faye Gloger
David James Glynn
Alan Stuart Goldberg
Ilana S. Goldschein
Philip Joel Gordon
Marie-Claude Grenier
Matthias Grill
Melissa Lynne Guinan
Gitanjali S. Gutierrez
Huma Haider
Christian Hampel
Daniele Nicole Hankin
Keisuke Hasegawa
Ryan Michael Hauck
James V. Hayes
Neil Ezra Hazan
Carrie Kei Heim
Brian Robert Hilbers
Joshua Benjamin Hirshey
Annie Ho
Grace Yuen Wah Ho
Sue-yon Hong
Carrie Meadows Hood
Akiko Hosokawa
Jacob Houlie
Hsin-ju Houng
Chunwei Huang
John D. Hughes

Daniel L. Hulsizer

Christina Elisabeth
Hummer

Stephen Matthew Hunter

Junichi Tkeda

Jay Hwan Im

Lisa Dawn Impson

Kyoko Ishii

Daniel Eronmosele lyayi

Carolyn H. Jackson

Glenn Alan Jarrett

Steven H. Jesser

Leon Emmanuel Jew

Eduardo Jimenez De
Arechaga

Deborah Louise Johnson

Howard D. Johnson

Joy-Michele Johnson

Shawn-Michael F. Johnson

Anthony Edward Jones

Kristin Jones

Jennifer Marie Jordan

Lori A. Jordan

Soohyun Jun

Joonbaek Jung

Michael James Jury

Eric Joseph Kaiser

Matthias Andreas Kamber

Naoki Kanaboshi

Hyeon Kang

Amit Kapur

Aimee Beth Katona

Hideki Kawahara

Cynthia Joan Keenan

Jacqueline Asher Kelly

Paul A. Kemnitzer

Owen Matthew Kendler

Roxan Althea Kerr

Daniel Christian Felix
Kessler

David William Kiefer

Do-hyung Kim

Dosik Kim

Jin Yong Kim

John Y. Kim

Kathleen Hae Kyung Kim

Youngcherl Kim

Gerasimos Michael
Kitsopoulos

Steven Klein

Tanja Koehler

Alan Michael Komensky

Ja Rim Koo

Michelle Monique Kostun

Paul Raymond Kraus

Suren Albert
Kristasatiryan

Nathan N. Kryszak

Keitaro Kusunoki

Alfredo R. Lagamon

Brian Kenneth Lamb

Naa Lamle Lamptey

Douglas Seth Land

J. Townsend Lansing

Jason Joseph Lavery

Matthew C. Ledvina

Craig Young Lee
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Je Won Lee

Junhyuk Lee

Won Jai Lee

William J. Lehman

Lance Steven Lehnhof

Debra A. Leone

Peter Dennis Lepsch

Justin David Lerer

Kelly Lerner

Deyuan Lin

Wen-hsuan Lin

Teri Ann Lindquist

Jessie Loong

Alexis Corine Lorenzo

Caroline Etienne
Louveaux

Nicole Kanfer Lubell

Steven L. Lubell

Vladimir Lumelsky

Michelle La Vonne Mack

John Kieran Macklin

Praveen G. Madhiraju

Stephanie Shih-lyn
Magnus

Pamela Lynn Mahon

Michelle Kathryn Malloy

1. Maxine Marcus

Michael Sharney Marcus

Sharon Jill Margolies

Nicola Mariani

Julie Massaloux

Keith Gordon Matthews

Thiess Gert Matzke

Usman Arfin Mazhar

John W. Mc Cue

Darcy Sloan McAlister

Anthony Scott McCaskey

Michael Danton McGill

Timothy Michael McGinn

Sinead Bridget McGrath

Felix Alexander Mehler

Jeremy Aaron Mellitz

Franck Paul Menand

Brian Scott Mencher

Lorenzo Edoardo Merlo

Marko Micanovic

Allyson Marie Miller

Michelle Anna Millington

Steven M. Mills

Su Yong Min

Martin Howard Minsky

Mary P. Miras

Serguei S. Mitirev

Taisuke Miwa

Akiko Miyake-cherry

Brem Mica Moldovsky

William Michael Mooney

Laure Marie Morel

Serguei Yuryevich
Morozov

Colin Michael Morris

Robert Fitler Morris

M. Michael Mowla

Stephanie Nash

Lambrini Nassis

Mary Jean Navaretta

Stephen Navaretta

Benjamin N. Ndi

Bao-quoc Nguyen

Ornit Miriam Niv

Jeffrey Stanley Nowak

James Patrick Duggan
O’Connell

Caroline Mary O’Connor

Robert Jacob Odson

Ehud Ofer

Tomoko Ogi

Yung Joo Oh

Charles Amoako Okyere

Nicholas Andrew Oldham

Lucria Ortiz

Gary M. Osen

Joshua Oghenogieme
Osime

Rafael Reuben Pacquing

Vijay M. Padmanabhan

Juan Carlos Palau

Scott Vincent Papp

Joon Park

Trisha Jitendra Patel

Angela Marie Pegram

Yu-wen Peng

Gail S. Pero

Margaret Judith Ann
Peterlin

James M. Peterson

Weldon Ivery Peyton

Terra Catherine Pfund

Stanley Pierre-Louis

Rajesh Perumal Pillai

Stephanie Platzman-
Diamant

Demetra M. Pontisakos

Allison Janet Posner

Gary Michael Prescott

James Philip Price

A. Michael Primo

Steven L. Procaccini

Amit Kumar Puri

Connor Ciaran Quigley

Carter Burwell Reid

Jocelyn M.T. Rettic

Hochan Rhee

Daniel John Richert

Richard William Riker

Marcus Roemer

Dmitry Rosinsky

Gregory Matthew Rosta

John Salvatore Russo

Maria Victoria Sanchez

Joann Sayer Sawaged

Raffaele Scalcione

Caryn Button Schenewerk

Steven Mitchell Schiffman

Donald Joseph Schutz

Brett George Schwarz

Paul Alan Serbinowski

Karen Sett Wong

Aimee Zimmerman
Shamie

Raymond Leon Shapiro

Raisa Anvarova
Sharipova

Maureen Susan Sheehan

Joel Alexander Shelton

Susan Soo-hyun Shin

Betty Malka Shumener

Amer Igbal Siddiqui

Thomas L. Simek

Andrea Simic

Kelly Alice Slater

Mira Slim

Janene Marie Smith

Michele Ann Smith

Nadine Carol Smith

Peter Michael Smith

Richard Bennett Darnall
Smith

Maxim M. Sokov

Angelo Somaschini

Daniel Sparaco

Edward Joseph Stolarski

Frederick Warren Strasser

Seong Ho Suh

Jeannie C. Suk

Benjamin DeVera
Suksomnil

Adam Joseph Sulkowski

Laura Demarest Sullivan

Markus Michael Summer

Fengli Sun

Ellen Jean Szarleta

Ellen Jean Szarleta-Yancy

Eva S. Szudej

Sarah Elizabeth Tallent

Colin Boon Chwee Tan

Faiza Tayab

J. Edmund De Castro
Buffalo, NY

Irene R. Diamant
Pacific Palisades, CA

Matthew H. Dwyer
Lake Placid, NY
Mary Egan

Staten Island, NY

Arnold M. Gordon
Latham, NY

John H. Hallenbeck
Atlanta, GA

John P. Healy
Middletown, NJ

Donald S. Klein
White Plains, NY

Murray Lemonik
Floral Park, NY

Jose Luis Magre

08034 Barcelona Espana, Spain

Mary A. McCrimlisk
Delray Beach, FL
Albert R. Mugel
Buffalo, NY

John Pearson

Key Biscayne, FL

Susan Emmeline
Thompson
Yuan Tian
Christopher Russell Todd
Leslina Wen-ling Toh
Gregory Edward Tomczak
Lewis Clifford Trauffer
Wen-ling Tsai
Dominic Wai Lam Tsun
Gregory Tulquois
Nancy Ini Udom
Hirotaka Uranaka
Francis Anthony Uzzi
Waleska Marie
Valdes-Marchand
Joellen Ruth Valentine
Merav Vered Vardy
Thomas Joseph
Vega-Byrnes
Noemio A. Vellozzi
Peter Michael Venetis
Leora Beth Volchik
Gene David Vorobyov
Kuniko Wahlen
Mary Rollin Wampler
Joyce Ye-ping Wan
Jen-chun Wang
Ran Wang
Tin Kit Wang
Caroline Angela Wangui
Linus Ward-anderson
Hiroki Watanabe
Angela L. Weaver
Hope Alison Weiner

In Memoriam

Barrie C. Wexler

Craig A. Weynand

Marisa N. Wheeler

David Michael White

Robert Gordon Widham

Angela Delicia Wiesner

Megan Murphy Wilcox

Thomas Coffin Willcox

Precious Carleecia
Williams

Teresa Marie Woods

Nigel Jonathon David
Wright

Tzi-sheng Wu

Yunling Wu

Susan Alexandra
Wuchinich

Jeffrey Theodore Wyshner

William Xanttopoulos

Xuejun Xie

Inci Nimet Yalman

Motohiro Yanagawa

Fernando Yanez

Donghoon Yi

Chan Yoon

Jane Hong-mee Yoon

Carmen Louise Zager

Nadia S. Zahzah

Jaime Teodoro Zeas

David Marcus Pfefferkorn
Bethesda, MD

Arthur Reich
Flushing, NY
Samuel J. Rozel
New Canaan, CT
Paul G. Schenker
Delray Beach, FL
Stefanie A. Schofield
Fort Myers, FL
William Scott
Canandaigua, NY

Milton S. Shapiro
New York, NY

Stephen Shostak
Long Island City, NY

Robert M. Spaulding
Buffalo, NY

Louis Strassberg

New York, NY

Robert M. Tanenbaum
New York, NY
Ronald G. Wohl
Roslyn Heights, NY
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

Ninth Circuit. Compare their work
with this impenetrable, pathological
legaldegook from an appellate court:
“Parens patrige cannot be ad fundandam
jurisdictionem. The zoning question is
res inter alios acta.”'* Then compare
your writing to Justice Holmes’s mem-
orable and clear distinction between
intentional and negligent wrongs:
“[E]ven a dog distinguishes between
being stumbled over and being
kicked.”"

* Punctuate for clarity. Periods,
commas, colons, semicolons, and hy-
phens have many uses. They divide
text for readability and provide ele-
gance and variety. They also promote
clarity.

Hyphens: “Ten inch thick briefs” be-
comes, depending on what you mean,
“Ten-inch-thick briefs” or “Ten inch-
thick briefs.” Consider the song about
“purple people eaters.” Without the
hyphen between “purple” and “peo-
ple,” the song is about purple creatures
that eat people. With the hyphen be-
tween “purple” and “people,” the
song is about creatures that eat purple
people.

Commas: Judge: “I want to see Ms. X
and her client and I will be in court all
morning.” Without a comma between
“Ms. X” and “and” or between “client”
and “and,” the reader does not know
whether the judge wants to see Ms. X
and her client or whether the client
and the judge will be in court all morn-
ing.

Serial commas: “The court clerk must
file the stipulation, the court papers
and the decision and order.” Becomes:
“The court clerk must file the stipula-
tion, the court papers, and the decision
and order.”

* Make your writing clear by count-
ing words and syllables. On WordPer-
fect, go to “file,” then “properties,”
and then “information” to see your
“average word length” and “average
words per sentence.” Word choice,

simplicity of syntax (arrangement of
words in a sentence), and word and
syllable length determine whether
your opinion is readable under
Flesch’s “readability scale.”** Under
Flesch’s formula, comic books score a
92, the Harvard Law Review a 32, the In-
ternal Revenue Code a minus 6.

* Once you have counted syllables,
how many should you have? From
Harvard Law Professor Edward H.
Warren: “See to it that not less than
sixty-six per cent of your words are
words of one syllable, and that not less
than eighty-three per cent are words of
one or two syllables.”*

Good legal writing is clear, simple
writing. Judge Albert M. Rosenblatt
has noted one result from a lack of clar-
ity: “[W]hen a dispute breaks out and
the contract is susceptible of two inter-
pretations, it will be construed against
the author’s side (Evelyn Building Corp.
v. City of New York, 257 NY 501, 513
[1931]). This is an apt, legal punish-
ment designed to fit the crime of Writ-
ing with Lack of Clarity in the First De-
gree.”’ Only Hemingway could have
said it better.

Gerald Lebovits is a judge of the New
York City Civil Court, Housing Part,
in Manhattan. An adjunct professor at
New York Law School, he has written
Advanced Judicial Opinion Writing, a
handbook for New York’s trial and
appellate courts, from which this col-
umn is adapted. His e-mail address is
GLebovits@aol.com.

1. Quote It! Memorable Legal Quota-
tions 18 (Eugene C. Gerhart ed.
1987) (quoting Daniel Webster).

2. Urban A. Lavery, The Language of the
Law, 8 A.B.A.J. 169, 269 (May 1923)
(“Clarity is polite.”).

3. 7AB.A.J.277 (June 1921).

4. Erik P. Belt, Concerned Readers v. Judi-
cial Opinion Writers, 23 U. Mich. ].L.
Ref. 463, 463 (1990) (quoting Oscar
Wilde).

5. Harry Steinberg, Be a Better Lawyer
by Being a Better Writer, N.Y.L.J., Oct.
13,2000, p. 1, col. 1, p. 6, col. 6
(quoting William H. Taft).

6.

10.

12.

13.

14.

15.

16.

17.

James Fenimore Cooper, The Ameri-
can Democrat (1838).

Example inspired by Joseph M.
Williams, Style: Ten Lessons in Clar-
ity and Grace 6-7 (5th ed. 1997).

See George Orwell, Politics and the
English Language, in 4 The Collected
Essays, Journalism and Letters of
George Orwell (1968).

Example inspired by Williams, supra
note 7, at 7-8.

City of Cleburne v. Cleburne Living
Ctr., 473 U.S. 432, 468-69 (1985)
(Marshall, J., concurring in part and
dissenting in part).

Robert Jackson, Advocacy Before the
Supreme Court: Suggestions for Effec-
tive Case Presentations, 37 A.B.A.J.
801, 863-64 (Nov. 1951).

Mississippi Bluff Motel, Inc. v. County
of Rock Island, 96 Tll. App. 3d 31, 34,
420 N.E.2d 748, 751 (1981) (Heiple,

]

Oliver Wendell Holmes, The Com-
mon Law 3 (1881).

Rudolf Flesch, How to Write Plain
English: A Book for Lawyers and
Consumers 20-25 (1979).

For a good study of semiotics, or
communication effectiveness, in
opinion writing, see S. Sidney
Ulmer, Supreme Court Opinions: Get-
ting the Message, 3 Law & Policy Q.
263 (1981) (applying readability
measurement for judicial opinions).

Edward H. Warren, Spartan Educa-
tion 31 (1942).

Albert M. Rosenblatt, Lawyers as
Wordsmiths, N.Y. St. B.J., vol. 69, No.
7,at 12 (Nov. 1997).
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Answers to Crossword Puzzle on page 8.

lgluls|rlz]r[z]ulm| [1] 'F F
| a| | (]| [ple[n|r[Efc|1[s|[T|E[R]
R L| [p| |E] A D
I u| (A E ‘FlRlo|N[T|alc|E
N T N 7 I R L B |u]
c l “I|n|ulolclolp|alr|E|N]T]|1]|S] E H
o u| [n] [a] |z 2| R| [s
n| A s| [v] [o P 3| |[E]
s sl1it|e| [c] n[1ls|z|p[r|I|uls]| [E
'tla|r|e|n[T| [H E N N D
17 1 19
R ¢ T ¢|1|F|r|[p|E[E[D]
U U ‘Eln|r|[r|alp|u|E|N]|T] N I
"z|/nlclulo|a|T|E s | R ‘olB|s|clE|n]|1]T|Y]
7 w| [u] [c] [aluls[e|ulely] [r] [1] [e]
1 R| [c| [a o a| [p]
v| [p|r|E|a|u|B|L]E c L| |E
E o| [g] [a] [ulalc|rluls| [clo|r|p[u]s]|
E| T T o] [z
v 'clo|n|s|o|n]|z|p|a|r|1]o]|N N| |R
I R R| [s|E|T|B|alc]K]
c| [p]elrlafuic|afr|zfo|N]| [¢] R| |D
T n _ a] [x
1 —|a] g L] |c| [N
0| b| |u] Hlo|B[B|s|ajc|T| [q]
| N | 0 S B | C |
M ale|rla|elo|F|F| [B H
s E 'N|lEleclo|r|1]alT|E]
[clofm|mfo|n|w|alfw] R s |
i ?
MEMBERSHIP moving:

NEw REGULAR MEMBERS
1/1/03 - 12/23/03 8,991

NEw LAW STUDENT MEMBERS
1/1/03 - 12/23/03 1,583

ToOTAL REGULAR MEMBERS AS OF
12/23/03 67,435

ToTAL LAW STUDENT MEMBERS AS
OF 12/23/03 4,167

ToTAL MEMBERSHIP AS OF
12/23/03 71,602

let us know.

Notify OCA and NYSBA of any changes
to your address or other record
information as soon as possible!

OCA Attorney Registration

PO BOX 2806

Church Street Station

New York, New York 10008
212.428.2800 - tel

212.428.2804 - fax
attyreg@courts.state.ny.us - email

New York State Bar Association

MIS Department

One Elk Street, Albany, NY 12207
518.463.3200 - tel » 518.487.5579 - fax
mis@nysba.org - email
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some suggestions on how to write
clearly. We continue.

* Study anything Ernest Heming-
way wrote. See how many adjectives,
adverbs, or conclusions he used. You'll
find few. He wrote to the bone. His
writing is made up almost entirely of
descriptions, concrete and specific
nouns, and concrete, active, and vigor-
ous verbs — all in simple, short sen-
tences with familiar words. Heming-
way’s illuminating and lean style led
to his 1954 Nobel Prize for Literature.
Lawyers needn't tell stories like Hem-
ingway did, although legal writing can
benefit from good storytelling. But all
legal writers should copy his spare
style.

To write like Hemingway, prefer
verbs to nouns. Express actions as
verbs. Express agents of actions as the
subjects of those verbs. Verbs express
action, condition, or state of being. Ac-
tive verbs tell what the subject does.

Let there be no misunderstanding,
and make no mistake: An occasional,
well-placed adverb is necessary for
style and effect. Article II, Section I, of
the U.S. Constitution would be differ-
ent without its adverbs: “I do solemnly
swear (or affirm) that I will faithfully
execute the office of President of the
United States . .. ."

e Some writers use complicated
language, intentionally or not, to mask
their lack of understanding of the sub-
ject. Others write turgidly because
they want to impress, because they be-
lieve that people are supposed to write
that way, or because they don’t know
better. They err. As Webster stated in
1849, “The power of a clear statement
is the great power at the bar.”!

¢ Urban Lavery explained it nearly
80 years ago: “[T]here is no man to

I ast month the Legal Writer offered

Free at Last From Obscurity:
Clarity — Part 2

BY GERALD LEBOVITS

whom that famous French proverb ap-
plies with so much truth and force as
the lawyer — ‘La clarté est la po-
litesse.””* Of course, he did not explain
it well enough for the unilingual
American lawyer. And his editor
didn’t correct his misspelling of the
French “clarité.” But Lavery’s article
and its predecessor, The Language of the
Law,* are literary classics every student
of the law should read.

* Oscar Wilde was kidding when
he wrote, “Remain, as I do, incompre-
hensible: to be great is to be misunder-
stood.””* President and later Chief Jus-
tice Taft wrote it right, though in the
negative: “Don’t write so that you can
be understood; write so that you can’t
be misunderstood.” If a smart high
school student gets your point, others
will, too. The hallmark of good legal
writing is that an intelligent lay person
will understand it on the first read. Re-
call the classics. They articulate com-
plicated concepts in plain, simple lan-
guage. That’s why they became
classics.

* James Fenimore Cooper’s formu-
lation can be made simple by featuring
the subject, eliminating a throat clearer,
cutting an expletive, trimming unnec-
essary punctuation, adhering to gen-
der neutrality, and writing in the posi-
tive: “One of the most certain
evidences of a man of high breeding, is
his simplicity of speech: a simplicity
that is equally removed from vulgarity
and exaggeration.”® Becomes: “Well-
bred people speak simply, without vul-
garity or exaggeration.”’

* George Orwell wrote the most in-
fluential essay on English style.” He ar-
gued that we can identify dishonest
politicians and bureaucrats by their
blank passives and nominalizations,
which make language unclear. In de-

scribing that unclear writing, however,
Orwell used the same blank passives
and nominalizations he condemned in
others. Orwell: “In addition, the pas-
sive voice is wherever possible used in
preference to the active, and noun con-
structions are used instead of gerunds
(by examination of instead of by examin-
ing).” Orwell rewritten: “In addition,
dishonest and pretentious writers pre-
fer the passive voice to the active and
noun constructions to gerunds (by ex-
amination of instead of by examining).”

* Take the “plain English” move-
ment seriously. Why write “a means of
egress” and then define the phrase as
“a way to get out” when you can write
“a way to get out” or “exit”? Note the
power of earthiness, without foreign
or polysyllabic words, from Justice
Marshall: “A sign that says ‘men only’
looks very different on a bathroom
door than a courthouse door.”"

Recall the classics.
They articulate compli-
cated concepts in plain,
simple language.

Some plain-English advice written
in plain English, from Justice Jackson:
“The advocate . . . . will master the
short Saxon word that pierces the
mind like a spear and the simple figure
[of speech] that lights the understand-
ing. He will never drive the judge to
his dictionary.”"" One reason Justice
Jackson wrote so well may be that law
school never tainted him. He never
graduated from law school.

For the power of plain English in
opinion writing, read anything by
Judge Richard Posner of the Seventh
Circuit and Judge Alex Kozinski of the

CONTINUED ON PAGE 60
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