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BWA - Management by
Walking Around. That ap-
proach, coined by Tom Pe-

ters several years ago, continues to be
used by professionals and executives
in search of effective administration
and leadership.

PRESIDENT'S

Over the years, thousands of attor-
neys across the state have been edu-
cated on matters of professional re-
sponsibility through the programs
and publications of our sections and
committees.

Given all that is happening with

Last month, I did an abundance of
“Presidency by Walking Around” as
I made visits among the 300-plus
events at our Annual Meeting. This
year’s gathering had a record num-
ber, by far, of registrants and meeting
attendees. The opportunity to visit
with so many of you and see you in
action through the Association was
rewarding and revealing. From my
overall vantage point, I saw common
threads and trends in these meetings
that were not coincidental.

In numerous Association, section
and committee programs and work-

corporate governance, issues of re-
sponsibility of the professions, in-
cluding law, have taken on a height-
ened profile in the arena of public
opinion. It is vital that we as an As-
sociation continue to be visible and
vocal for the profession in this venue.
That includes providing thoughtful
analysis and constructive solutions,
as well as using every opportunity to
educate and communicate.

A sampling from the Annual
Meeting forums gives a taste of the
dimension of discussions and reflects
the profession’s willingness to speak

ing meetings, the dialogue focused
on professional responsibility, pro-
fessionalism and core values. First, a
few general observations of what
these meetings did and did not in-
volve. These were not esoteric and
aspirational exercises but discussions
of real-life situations with practical solutions offered.
These were forums that brought together people of di-
verse backgrounds who spoke passionately about their
views of what should be done. The forums included
working meetings, as well as educational programs. The
issues spanned the basic to the complex in a range of
practice areas, affecting everyone from new admittees to
the most seasoned practitioners. The participants did
not shrink from controversy and did not attempt to limit
approaches to minimum responsibility. It was an An-
nual Meeting of speaking out and action.

By no means is our Association a neophyte in exam-
ining and acting on these issues. This is the Association
that: called for and adopted Canons of Ethics 94 years
ago; a dozen years ago worked for and shaped manda-
tory continuing legal education provisions, including
bridge-the-gap and ethics program requirements; suc-
cessfully sought to preserve the tenet of independent
counsel in its milestone recommendations concerning
multidisciplinary practice; has emphasized the impor-
tance of the lawyer’s role as counselor in its commen-
tary on proposed rules; and prepared proactive reports
and comprehensive reviews of the Code of Professional
Responsibility to deal with contemporary conditions.

LORRAINE POWER THARP

Speaking Out
And Taking Action

with candor and introspection about
its roles and values. Come with me,
for a moment, to sit in on the follow-
ing sessions: our bridge-the-gap pro-
gram for new admittees, which in-
cluded concerns in advertising; the
Committee on Attorney Professional-
ism’s session using movie clips to illustrate ethics issues;
the program on “Ethics in Government: The Public
Trust — A Two-Way Street” presented by the Committee
on Attorneys in Public Service on identification of gov-
ernment lawyers’ clients and related confidentiality ele-
ments; an examination by the Health Law Section on
ethics in representing health care systems; review of the
ethics of witness preparation by the General Practice,
Solo and Small Firm Section; the Family Law Section’s
guidance on avoidance of ethical pitfalls in matrimonial
practice; and consideration of professional responsibil-
ity standards for prosecutors, discussed by the Commit-
tee on Professional Discipline. The Committee on Legal
Education and Admission to the Bar conducted a pro-
gram on multijurisdictional practice, another topic on
which the Association has prepared an analysis.

In a forum of the Real Property Law Section’s Com-
mittee on Professionalism, panelists responded affirma-
tively to the program title, “Ethics, Lawyers and the
Practice of Law: Are They Related Anymore?” but iden-

Lorraine Power Tharp can be reached at Whiteman
Osterman & Hanna, One Commerce Plaza, Albany,
New York 12260, or by e-mail at Iptharp@woh.com.
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PRESIDENT'S MESSAGE

tified different areas and approaches to better meet
today’s challenges and, as Judge Betty Weinberg Ellerin
stated, to ensure that new generations of lawyers have
the preparation and grounding that bring honor to the
bar.

Among recommendations of that program was a re-
vamping of the century-old system of legal education to
provide greater attention to the elements needed in
practice, increase training in lawyering skills, enhance
listening and communication, and give more emphasis
to the fundamental “core values” of the profession so
well set out by past President Bob MacCrate. In the face
of public confusion and concern on the roles of the pro-
fessions and business, there were reminders that
lawyers should pursue the important work of counselor
with the integral element of attorney-client confidential-
ity. I was pleased that, hand-in-hand with promoting
professionalism in school and practice, panelists cited
the need to convey the profession’s responsibilities and
its many positive efforts to the public — as I have repeat-
edly stated, communications in this regard is one of my
priorities.

In additional programs, the Environmental Law Sec-
tion discussed the post-Enron climate. Lawyers’ re-
quirements under the newly enacted Sarbanes-Oxley
Act affecting corporate governance were the focus of the
Business Law, Commercial and Federal Litigation and
International Law and Practice Sections. We thank the
Business Law Section, in coordination with the Com-
mercial and Federal Litigation and Corporate Counsel
Sections, for preparing thoughtful comments to the SEC
on the proposed implementation of attorney conduct
standards stemming from Sarbanes-Oxley.

On the brink of release of the SEC rules, on which we
had submitted comment, I opened the proceedings of
our first-ever Presidential Summit on, as moderator Bob
Haig observed, a topic as timely as tomorrow’s head-
lines — the past, present and prospective roles of inside
and outside counsel, corporate officers and directors, ac-
countants and government in corporate responsibility.
Panelists examined and opined, sometimes vociferously
disagreeing, on the confluence of circumstances that, to
use panelist Ken Bialkin’s metaphor, created the “per-
fect storm.” At issue in the forum were questions of
whether responsibilities of the professions overlap,
what constitutes knowledge, the client’s responsibilities
in assessing evidence, and the role of the bar in speak-
ing out.

With the obvious choices for blame in the corporate
scandal arena — CEOs, accountants, directors — I must
admit that I was taken aback when panelist Attorney
General Eliot Spitzer stated definitively that the attor-
neys were “asleep at the wheel.” His point was that at-
torneys had been involved in “doing the deals” because
their legal expertise was needed, but it apparently had
been used in documenting certain of the questionable
transactions. As others on the panel confirmed, if attor-
neys violated ethics rules or did anything illegal, they
should be held accountable. Then the discussion went
beyond strict matters of ethics and legalities. Panelist
Professor Richard Painter said, for instance, that attor-
neys should not simply accept the practices or numbers
certified to them by the accountants on the deal. Ques-
tions ensued regarding what the SEC rules will mean for
the profession, and whether the Model Rules and the
Code of Professional Responsibility should be revisited
on the issue of corporate fraud. Clearly, we cannot be
afraid of self-examination — as Attorney General Spitzer
noted, our ability to self-examine is essential to our abil-
ity to continue to self-regulate.

I am so pleased with our extensive efforts of educa-
tion and analysis of issues of professional responsibility,
demonstrated at the Annual Meeting. But make no mis-
take: We will continue to express our views, to use the
profession’s superb abilities of analysis in shaping solu-
tions, to educate ourselves and others as to how the bar
serves and should serve. As Justice Frankfurter ob-
served, “From a profession charged with such responsi-
bilities there must be exacted those qualities of truth-
speaking, of a high sense of honor, of granite discretion,
of the strictest observance of fiduciary responsibility,
that have, throughout the centuries, been compen-
diously described as ‘moral character.””

As I “walked around” at the Marriott Marquis, at-
tending meetings and programs, addressing attorneys
and judges, one thing was reaffirmed for me — my pride
in this profession, replete with moral character, knows
no bounds.
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Knowledge of Computer Forensics
Is Becoming Essential For
Attorneys in the Information Age

By STEVEN M. ABRAMS WITH PHILIP C. WEIS

hearing. The wife’s attorney had asked for the

hearing after the husband had made a threatening
phone call. Claiming to be in the parking lot of the store
in which the wife worked, he had let her know that he
was looking through a telescopic sight, and that each
person in the store was visible and within range of his
firearm.

The matter began as just another child custody

The wife’s attorney fully expected that after the judge
read the police report of this incident he would grant
custody of the couple’s 3-year-old child to his client. So
he could hardy believe his eyes and ears when, rather
than disputing the allegations in the police report, the
husband’s attorney instead placed a stack of printed
e-mail messages on the judge’s bench. The e-mails ap-
peared to have been sent from the wife to various men
who frequented a chat room called, “MARRIED AND
CHEATING IN HICKORY.”" Most damning of all, the e-mails
had an attached digital image file that appeared to be a
pornographic picture of the wife. This had been printed
out and was attached to the materials given to the judge.

Based on these materials and the husband’s asser-
tions that the wife had been advertising for sexual li-
aisons on the Internet, the judge issued an order award-
ing custody to the husband. The wife was to have only
limited and supervised visitation. The wife, her family
and attorney were stunned by this completely unex-
pected outcome. The author was thereafter engaged to
investigate by the wife’s attorney.

The balance of the story is at the conclusion of this ar-
ticle, but it cannot be fully understood without some un-
derstanding of the new world of computerized evi-
dence. As the biographical thumbnail indicates, the
author is not an attorney, but rather a licensed private
investigator specializing in computer forensics and
computer crime investigation, focusing on civil domes-
tic matters. The focus of this article therefore is not de-
tailed legal analysis, but rather a technical and practical
overview of this relatively recent but increasingly vital
part of the legal profession.

The New Specialties: Computer Forensics
And Computer Crime Investigation
“Computer forensics” is the science of obtaining, pre-
serving, and documenting evidence from digital elec-
tronic storage devices, such as computers, pagers,
PDAs, digital cameras, cell phones, and various mem-
ory storage devices. All must be done in a manner de-
signed to preserve the probative value of the evidence
and to assure its admissibility in a legal proceeding.
“Computer crime” investigation includes such en-
deavors as detecting and stopping hackers, as well as
other criminals who use the Internet as the instrumen-
tality of their criminal enterprises. Catching them often
involves tracing and verifying e-mail messages, or set-
ting traps on the Internet in the hope of reeling them in.
Most computer forensics specialists and computer
crime investigators fall into one of two narrow cate-
gories: those who work for law enforcement agencies
exclusively on the prosecution side, and those who
work as information security experts for large corpora-
tions. That latter group focuses on keeping hackers, dis-
gruntled employees, and other like-minded individuals
from attacking the company’s information resources.
The tools of the trade vary, but certain standards have
developed. Although many over-the-counter software

¥ STEVEN M. ABRAMS, M.S., P.I. is

| trained in computer forensics under
| law-enforcement supervision, and has
| a degree and additional certifications
%| in computer science and electronics.
He also has more than 20 years’ expe-
rience working with large computer
hardware and software manufactur-
ers, and is the principal of Steve
Abrams & Co. in Mount Pleasant, S.C. He recently has
been accepted for membership in the Associated Li-
censed Detectives of New York State.
PuiLip C. WEIS assisted in the preparation of this article.
He is law secretary to Hon. Robert Roberto Jr. (Supreme
Court, Nassau County), and is associate editor of the
Journal.
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programs that are available at retail business software
stores can be used, more expensive but industry-estab-
lished tools are preferred by professionals. These pro-
grams have already been proven to produce scientifi-
cally reliable evidence that can be used by a computer
investigations expert as part of the expert’s testimony.”

Three industry associations exist, and their names
should be known to attorneys who are considering hir-
ing a computer investigator. These organizations estab-
lish minimum training standards for computer forensic
examiners, and promulgate industry-accepted and rec-
ommended procedures for the forensic examination of
various types of computer media and electronic data
storage devices. The largest and most respected of these
include IACIS (International Association of Computer
Investigative Specialists) and HTCIA (High Technology
Crime Investigation Association). IACIS membership is
restricted to sworn law enforcement personnel and full-
time civilian employees of law enforcement agencies.
Like IACIS, HTCIA membership consists mainly of
sworn law enforcement officers and agents. However,
unlike TACIS, civilian computer forensic specialists can
also become members of HTCIA, provided they pass
background screening. They also must agree not to
work for defense counsel in a criminal matter, and need
the sponsorship of two existing HTCIA members
(preferably law enforcement personnel) who are famil-
iar with their qualifications.

A third organization, HTCN (High Tech Computer
Network), also certifies computer forensic examiners
and computer crime investigators who can meet rigor-
ous standards for training and computer forensic inves-
tigation experience. HTCN is the only organization that
currently offers certification for those who are not sworn
law enforcement or full-time civilian employees of law
enforcement agencies.’

Initial Concerns of an Investigative Search

A person who performs computer forensics must
have more than technical knowledge, however; an un-
derstanding of how to perform the work legally is criti-
cal. Relatedly, the work must be done in a way that pre-
serves the value and admissibility of the evidence
collected. This requires the investigator to always main-
tain a well-documented chain of custody, and to follow
industry-established procedures for the collection,
preservation, and documentation of the data. At no time
should the evidence media ever be altered by the inves-
tigator. (A more detailed discussion of how the work
should be performed appears below.)

Clearly, when called on to search a computer the best
strategy is to obtain consent, especially written consent,
from one of the adults with access to the system to be
searched; in general, if the search is of a home computer,

any adult with such access can do so.* Without a valid
consent (or, of course, a court order granted as part of
the discovery process in a pending action), the investi-
gator, and possibly the person who hired him or her,
runs the risk of criminal and possible civil liability
under both state and federal statutes.”

Even if consent is obtained, however, not all files will
be immediately available, because some may be pass-
word-protected. The person giving consent may not
know the passwords. Further, the person consenting
may have specifically exempted such files from the con-
sent. Software such as the Password Recovery Tool Kit
(PRTK), by Access Data Corp.® can make quick work of
cracking most password-protected application data
files, but doing so raises the specter of a statutory viola-
tion, at least in a context other than a domestic relations
matter.”

Although Fourth Amendment considerations that af-
fect government searches seldom come into play for a
private investigator who is not acting as an agent of the
government, one must, as indicated above, be wary of
committing an offense under New York State or federal
law. One of the most common concerns has to do with
reading someone else’s e-mail. Unopened e-mail, while
it is on the Internet service provider’s (ISP’s) mail
server, may be viewed as “in transit” because it has not
yet been read by its intended recipient. After it is down-
loaded by being opened, a copy generally will then exist
on the computer’s hard drive or other memory area,
and thus may be seen as “in storage.”

Some federal courts have made a distinction between
the two with regard to liability under the Federal Wire-
tap Act. Under this view, accessing e-mail before it is
read would be a violation, while a review after it is
opened may not be.® However, this is an area of the law
that is not well-established; as one federal appeals court
has noted, “[U]ntil Congress brings the laws in line with
modern technology, protection of the Internet . . . will re-
main a confusing and uncertain area of the law.”

Some matrimonial attorneys and private investiga-
tors advise their clients to install spy software on the
family computer to catch a cheating spouse’s chat room
and e-mail communications. If the software works by
capturing keystrokes or e-mails that are on the com-
puter’s hard drive, it is probably legal, subject to the
concerns expressed above.' However, if it operates by
catching the messages from the Internet data stream,
they probably violate wiretap restrictions, especially if
the software itself forwards the e-mail or chat room text
to another e-mail address over the Internet. Although it
is unlikely that prosecutors will bring wiretap charges
against a spouse in domestic litigation situations, it is
certainly possible that attorneys and other legal advi-
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sors could be at risk by giving this kind of advice - the
use of the software has to do not only with data on the
client’s spouse’s computer, but with the operation of the
commercial electronic mail system itself.

For a valuable discussion of the federal rules for seiz-
ing and searching computers, members of the public can
visit a Department of Justice Web site."" Although the
manual found at this site pertains to criminal investiga-
tions, it can serve as a useful guide to attorneys in civil
practice, especially with regard to the admissibility of
evidence obtained from a search.

What a Search May Yield

Assuming that the investigator has acted legally, the
next question is what his or her search might yield.

A search of the family computer often yields a bounty
of financial records, personal correspondences, and
other probative material that can outshine almost any
other source of discovery in a civil or domestic relations
case. In most instances, and as noted above, either
spouse can consent to a search of the family computer,
even if the other spouse, or an unemancipated minor
child, objects.

It is fair to say that a
good part of the value of a
competent computer search
lies in the fact that many
people who know some-
thing about computers have
an unjustified faith in their
ability to hide digital infor-
mation. Although it is cer-
tainly better than the time-honored act of burying the
second set of books in the backyard, it is far from fool-
proof, and complete reliance on encryption and pass-
words can prove costly.

An example drawn from the author’s own experi-
ence may make the point. In a domestic relations case, a
hard drive contained financial records for a husband’s
professional practice. The computer was marital prop-
erty, and the wife could and did consent to a search. The
forensic examination led to the identification of a series
of Quicken files containing the financial records of the
business, as well as personal investments. A few of the
Quicken files were password protected, but, as noted
above, the Password Recovery Tool Kit can decrypt the
passwords used in most common Windows applica-
tions. This tool, apparently unknown to the husband or
his attorney, is capable of breaking passwords in sec-
onds. (It should be pointed out that the company that
produces this product restricts access to this and an-
other similar program to prevent misuse.) The husband
first gave consent to search all his files during discovery.

At trial, the husband’s attorney was shocked to find
out that the password-protected files had been opened

Many people who know something
about computers have an
unjustified faith in their ability

to hide digital information.

and reviewed. The consent that allowed a search of all
his files was apparently based upon the husband’s mis-
taken belief that the password-protected files could not
be read, but they were. What they revealed was a sec-
ond set of financial records for the business, combina-
tions to two safes the husband had in his home office,
pornography, and notes the husband had written to
himself about his strategy for limiting the amount of
money he would have to divide with his wife as a result
of the divorce. As one might imagine, he was not happy
with the disclosure.

The Mechanics of a Search

Without attempting to give a short course on the
more technical side of an investigation, it is important
for an attorney to know at least the basics of how a
search is conducted.

The first step in most computer forensic examina-
tions is to make an exact copy of the data residing on the
evidence hard disk (or other electronic digital storage
device). This copy is made on a forensically sterile ex-
amination media (usually another hard drive or a CD-
ROM). This must be done
because a search conducted
on the original creates both
the actual and perceived
problem that the original
has been corrupted or al-
tered by the person per-
forming the analysis, ren-
dering it subject to a
disqualifying objection. The
copy is what is actually evaluated but, as noted, it must
be exact. There are three paramount considerations at
this step.

First and foremost, the copy procedure must main-
tain the integrity of the original media. For this reason,
making a copy from within a Microsoft Windows envi-
ronment is usually not acceptable because Windows au-
tomatically writes and updates time and date stamps on
each file during the copy operation. This changes the
data on the source drive and violates the integrity of the
original (source) media. There are hardware write-
blocking devices that can be used to protect source
media from these automatic changes made by Win-
dows. By using a write-blocking device, the Windows
version of Guidance Software’s EnCase or Access Data’s
FTK Forensic Explorer can safely be used to image an
evidence drive.

Although these devices are catching on with com-
puter forensic technicians, many still use MS-DOS or
Unix / Linux command line utilities for forensic imag-
ing because these programs do not write on the source
drive during the copy operation. In the MS-DOS envi-

CONTINUED ON PAGE 12
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CONTINUED FROM PAGE 10

ronment, the disk image utility Fastback, and the DOS
boot disk version of EnCase are popular. In the Linux
environment the DD utility and a GUI (graphic user in-
terface) tool called SMART are becoming popular.

The second consideration in making a forensically
sound copy is that the media onto which the copy will
be placed must be “forensically sterile.” This requires
that any previous data be removed from the copy media
with a software-wiping program that is proven to re-
move all data from the drive. Merely reformatting a
hard drive does not actually remove all files from the
drive, a fact that has caught many a cyber-criminal. Ac-
cess Data Corp., Maresware, and other companies sell
wiping programs that have been proven to remove all
data from hard drives. Special care should be taken with
any wiping software that runs from within a GUI envi-
ronment such as Windows, because it is usually not pos-
sible for these programs to completely access all areas of
the hard drive. Any data left behind during the wipe
procedure will corrupt the forensic copy of the evidence
drive, and could jeopardize the entire case.

The final consideration concerns time. Once the copy
is made, the forensic examination is performed using
any of a number of tools. The most popular tools in the
Windows environment are Guidance Software’s En-
Case, and Access Data Corp.’s FTK. In a typical hard
drive that contains the Windows operating system, pro-
grams, and data, there may be 30,000 or more individual
files. Inspecting each file manually could take weeks, if
not months. Using these forensic tools can dramatically
cut the amount of time required.

By eliminating known “innocent” files such as an op-
erating system and off-the-shelf program files, as many
as half the files on the hard drive may be ignored. The
way these forensic tools accomplish this recognition of
known program files is by use of a “hash” algorithm.
A hash algorithm uses a mathematical formula to com-
pute a unique value from each byte of data in a file. A
hash is very much like a digital fingerprint that
uniquely identifies a particular file. The MD5 (Message
Digest 5) hash is the most common hash algorithm in
use. By computing a hash code from each file on the ev-
idence drive, and comparing the hash against a data-
base of hash values for all known commercial software
and operating system components, the forensic soft-
ware can flag each of these files as known, and they can
therefore be safely ignored by the investigator.

The other initial processing typically done by foren-
sic software is to create a key word index of all words
and letter combinations on the evidence drive. This al-
lows for lightning-fast searches for certain words, such
as names, or keywords (example: “bomb”) that may be-
come of interest during the investigation of that evi-

dence drive. Another feature common to forensic soft-
ware is the ability to identify and flag certain types of
files, such as encrypted files, deleted files, graphics
files, documents files, spreadsheets, databases, e-mails,
etc. Viewers are provided to properly display each file
type.

After the analysis is complete, these forensic tools
produce printed reports that summarize all the evidence
collected, including copies of e-mails, and thumbnail il-
lustrations of key graphics files.

The Internet Factor

Just as there are specific software applications that
have been created to assist with the forensic examina-
tion of data storage devices, there are tools used to ana-
lyze and verify e-mail, and to detect and catch hackers.
This, of course, brings us to the Internet. Tracing and
tracking e-mails and criminals through the Internet is
possible because the communications protocol that
serves as the backbone of the Net, known as TCP/1P, as-
signs a unique four-byte identifier to every computer
device connected to the Net.

Referred to as an IP address, this identifier is often
represented as four decimal numbers separated by dots,
such as 123.23.12.13. Each Internet service provider
(ISP) is assigned a range of IP addresses that it, in turn,
assigns (“leases”) to its subscribers. Some subscribers
have static IP addresses that never change; others are as-
signed different IP addresses each time they connect to
the Internet. In this latter case, ISPs maintain log files
that show who was assigned any given IP address at a
given date and time. However, these logs are only main-
tained for a matter of days or weeks, depending on the
policy of the individual ISP.

The IP address of the sender is usually found in the
header information that is sent with each e-mail mes-
sage. Using relatively simple network tools, it is possi-
ble to get the name and contact information for the ISP
who is assigned the IP address. By presenting the ISP
with a search warrant in a timely manner, law enforce-
ment can get the name and address of the subscriber
who was assigned a particular IP address at a given
time. It was by tracing the IP address from an e-mail
sent to the media that the FBI was able, with the help of
Pakistani authorities, to track down the murderers of
Daniel Pearl. They were traced through a Pakistani ISP
to a cyber-café in Pakistan. From that point conventional
police work netted the culprits. In a civil matter, the ISPs
generally will honor a court order and produce sub-
scriber information in a similar manner to a warrant in
a criminal matter.

It is important to note that e-mail headers are easily
forged, especially the “from” and “reply to” fields in the

CONTINUED ON PAGE 14
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header. One should be particularly suspicious of e-mails
coming from any of the free Web-based e-mail services
such as Hotmail and Yahoo. These e-mail headers are
the simplest to forge and
sometimes the most difficult
to detect. For example, any
Hotmail user can easily forge
the from and “reply to” ad-
dresses in a Hotmail e-mail,
and make it appear that an-
other Hotmail user had sent
it, because the rest of the
headers will appear exactly
as they would had the appar-
ent sender been the actual
sender. As a rule, an investi-
gator should assume that the user information given
when signing up for these free accounts is completely
false. In the case of e-mail services that are not free, such
as AOL, the credit card information, at least, is usually
correct, and that can be a starting place for an investiga-
tion.

“Married and Cheating in Hickory”

The author’s involvement in the case that opened
this article serves as a good example of how the forego-
ing applies to actual court matters.

I received an urgent call from the wife’s distraught
attorney on a Sunday morning following the develop-
ments in court described above. After he explained the
particulars of the custody hearing and described the
e-mail evidence, he asked if there were any way to ver-
ify whether these e-mails were real. His client and her
father claimed that on the date the e-mails were al-
legedly sent she had no access to a computer, and that
she was not the person depicted in the photo. The hus-
band, I was told, was a computer programmer with ac-
cess to his wife’s Hotmail e-mail account and to various
computers.

The next morning the wife’s father and her attorney
came to my office with a copy of the e-mails and the
photo that had been given to the judge. In addition to
the e-mails was a printout showing a transcript of a chat
room (“Married and Cheating in Hickory”), in which
the recipients of the e-mails were listed as participants.

I made note that the wife’s e-mail address was not
listed as a participant on the transcript, and that there
was no evidence that she had ever been to that chat
room. I also noted that the printed e-mails had no
header information and were created using a free (and
therefore unverified) Hotmail account. I was already
skeptical of its authenticity because the computer-pro-
grammer husband had not seen fit to print the e-mail

The key is to quickly identify
and retrieve the pertinent facts
before they are erased forever,
and to subject the data

to a fair and rigorous review
by a trained expert.

headers, something he would be likely to do if he
wanted to prove the validity of the e-mails. There was
also a digital picture of a computer screen showing an
Outlook Express inbox containing several e-mails, in-
cluding a copy of the wife’s alleged e-mail.

Contacting the wife by
telephone, I was given her
Hotmail account password,
and an immediate examina-
tion of the account revealed
no evidence that the e-mails
in question had been sent
from that account. For exam-
ple, none of the e-mail ad-
dresses that were recipients
of the e-mails in question
were in the address book.
Among all the many e-mails
the wife had received, there was no e-mail from any
men listed as members of that chat group. There were
no pornographic pictures in any e-mail.

The most interesting clue in the pages given to the
court was the photograph of the Outlook Express inbox.
Along with suspect e-mail there were several e-mails
from the online auction site eBay. As with all e-mails
from eBay, these contained unique transaction numbers
in the subject line of each e-mail. I was able to use the
transaction numbers to trace the e-mails to a particular
eBay user, and from the online payment site PayPal was
able to get a name and address for that eBay user. It was
none other than the husband’s sister. That left me with
this question: Was it reasonable for the wife to send an e-mail
and a pornographic photo to her sister-in-law in the middle of
a divorce proceeding? The husband contended that the e-
mail was sent to the sister-in-law because it contained a
hidden virus meant to infect the sister-in-law’s com-
puter.

However, once I learned that the husband main-
tained a large collection of virus programs on a set of
CD-ROMs, the focus shifted back to him as a likely
source of a virus and the e-mail.

For all the reasons above, I was convinced that the e-
mails could not be verified to have come from the wife
and they therefore should not have been given the
weight ascribed to them by the judge. I wrote a report
and an affidavit detailing my investigation and conclu-
sions. The report was given to the guardian ad litem,
who was charged by the court with evaluating the cus-
tody situation.

As odd as it may seem given the heated nature of the
proceedings, the case ultimately ended because the cou-
ple reconciled. (Whether this was in the child’s best in-
terest I leave to others.) There was therefore no need for
my testimony in open court. It should be noted that the
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guardian had wanted forensic analysis of the husband’s
sister’s computer, but without consent we would have
needed a court order to conduct the investigation. The
information was probably long gone in any event — the
ISPs likely have long since purged any log files that
would have settled the matter regarding who actually
sent those e-mails.

For purposes of this article, the lesson to be taken
from the case is that the judge and attorneys were mis-
led by evidence that was of little probative value — and
that the law has lagged behind the technology that can
be used to manipulate it.

Conclusion

Electronic evidence can be powerful, but it is often
perishable and transient, and can be misleading. The
key is to quickly identify and retrieve the pertinent facts
before they are erased forever, and to subject the data to
a fair and rigorous review by a trained expert. Courts
need to provide expedited hearings in these matters so
that appropriate court orders can be issued to compel
the forensic examination of vital electronic evidence,
and to compel ISPs to hand over log files crucial to these
cases before data is lost.

Where the court is uncertain of the procedures to fol-
low, or lacks the expertise to properly evaluate elec-
tronic evidence, special masters, who themselves are ex-
perts in the field of computer forensics, should be
appointed to aid the court. In the 2Ist century, the
American legal system must adjust to new technology,
as it has in the past.

1. To protect the identity of the parties the name of the city
has been changed.

2. See generally Daubert v. Merrell Dow Pharm., 509 U.S.
579 (1993); Kumho Tire Co. v. Carmichael, 526 U.S. 137
(1999).

3. More information on these certification programs is avail-
able at the HTCN Web site, http:/ /www.htcn.org.

4. See U.S.v. Smith, 27 F. Supp. 2d 1111 (C.D. IIl. 1999) (live-
in companion could consent to search of other party’s
computer, even though she used it only occasionally).

5. See Penal Law art. 156 (Offenses Involving Computers);
18 U.S.C. § 1030 (Computer Fraud and Abuse Act); 18
U.S.C. §§ 2510-2522 (Wiretap Act); 18 U.S.C. §§ 2701-2712
(Stored Communications Act). The federal statutes are
penal in nature but also expressly provide for a private
cause of action (18 U.S.C. §§ 1030(g), 2520, 2707); the New
York Penal Law does not. One state court has held that
no such private right can be implied. Lawrence v. State of
N.Y., 180 Misc. 2d 337, 688 N.Y.S.2d 392 (N.Y. Ct. Claims
1999).

6  http://www.accessdata.com.

See People v. Angeles, 180 Misc. 2d 146, 687 N.Y.S.2d 884
(Crim. Ct., N.Y. Co. 1999); see generally People v. Versaggi,
83 N.Y.2d 123, 608 N.Y.5.2d 155 (1994). There does not

10.

11.

appear to be any published New York authority to the
effect that a spouse’s password-protected files must be
considered excluded from the other spouse’s consent, or
even the spouse’s own general consent to search the com-
puter. Given the general ability of either spouse to con-
sent to the search of a family computer, it appears that
the objecting spouse would have a difficult time convinc-
ing a court that information found in them should be in-
admissible on the sole basis that they were password-
protected.

Eagle Investment Sys. Corp. v. Tamm, 146 F. Supp. 2d 105
(D. Mass. 2001); Fraser v. Nationwide Mut. Ins. Co., 135 F.
Supp. 2d 623 (E.D. Pa. 2001); Steve Jackson Games v. LL.S.
Secret Serv., 36 E.3d 457 (5th Cir. 1994); but see Konop v.
Hawaiian Airlines, Inc., 236 F.3d 1035 (9th Cir.) (refusing
to distinguish stored communications from those in tran-
sit for purposes of the Wiretap Act), opinion withdrawn,
262 F.3d 972 (9th Cir. 2001) and substituted opinion, 302
E.3d 868 (9th Cir. 2002).

Konop, 302 E3d at 874.

The Stored Communications Act makes it illegal for an
unauthorized person to access stored electronic informa-
tion (18 U.S.C. § 2701(a)), but if the home computer
loaded with this software was one to which the “spying
party” had routine and unrestricted access, liability
under the statute seems doubtful.

http:/ /www.usdoj.gov/criminal/cybercrime/
searchmanual.htm.
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New Law Gives Guardians
Authority to End Futile Treatment
For Adults With Retardation

By BEN GOLDEN

guardians of individuals with mental retardation

will have the authority to refuse futile life-sus-
taining treatment for their adult children as a result of
the new Health Care Decisions Act for Persons with
Mental Retardation (HCDA).! The authority is limited
to guardians of individuals with mental retardation ap-
pointed under Article 17-A of the Surrogate’s Court Pro-
cedure Act.

The HCDA amends Article 17-A almost entirely. Key
changes include: (i) a new standard of evidence for ap-
pointment of a guardian with health care decision-mak-
ing authority; (ii) a comprehensive standard of review
for decisions regarding life-sustaining care, at the core
of which is the individual ward’s “best interest”; and
(iii) an extensive due process procedure for making de-
cisions regarding life-sustaining treatment.®

Beginning March 16, 2003, many parental

The HCDA carves out an exception to New York
State’s general standard for refusing life-sustaining
treatment. For nearly a decade the Legislature has tried
unsuccessfully to change the standard. It requires that
an individual, while competent, leave “clear and con-
vincing” evidence of his or her wishes concerning life-
sustaining treatment, usually through completion of a
health care proxy or a living will.* Many competent in-
dividuals do not leave that evidence, and many persons
with mental retardation are never competent to leave it.
For them and their guardians, the standard presents an
insurmountable obstacle to refusing futile life-sustain-
ing care. New York’s standard is equaled only by those
in Michigan and Missouri.” Legislators and advocates
who seek to change the general standard hope that the
HCDA will eventually be a first step toward providing
a means for all New Yorkers to avoid futile and aggres-
sive medical interventions, which many believe are in-
humane.’

Most, although not all, Article 17-A guardians are
parents or other family members. Because many indi-
viduals with mental retardation never attain indepen-
dence, their parents rely on Article 17-A guardianships
to extend their decision-making authority into their

child’s adulthood. These parents widely believed that
the broad discretion afforded families to make decisions
based on their values included all medical decisions.”
Not true, as some families found out in a succession of
deaths involving futile life-sustaining care.®

Hence, on March 16th, guardianship authority will
become especially important to reassure these families
that if the worst happens, they can make necessary end-
of-life decisions. In fact, the HCDA unambiguously clar-
ifies the existing authority of guardians to make all
health care decisions,” which will be a source of relief to
many families. The HCDA’s authority comes with a
higher level of accountability, however. As a result, fam-
ilies may find Article 17-A guardianship proceedings in
Surrogate’s Court more demanding.

Interpreting the Standard

Lack of public awareness of the clear and convincing
standard is pervasive.m Further, the standard is incon-
sistently enforced and often overlooked altogether. In
one illustrative case, a Syracuse judge who stated
“there’s the law and there’s what’s right” when he or-
dered a stop to aggressive and futile life-sustaining care,
even though the patient’s condition could not meet the
standard."

Health care practitioners and their attorneys may
construe facts to avoid strictly applying the standard
“but in the process the participants face anxiety about

BEN GOLDEN is director for govern-
mental affairs with NYSARC, Inc. (for-
merly the New York State Association
for Retarded Children). A graduate of
the University of Buffalo, he received
a master’s degree in social work from
the State University of New York at
Albany and a master’s in business ad-
ministration from Rensselaer Polytech-
nic Institute. He wishes to acknowledge Mary Frances
Carr, Albany Law School, Class of 2002, for her assis-
tance with this article.
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legal liability, and lose respect for the law.”*? Effectively,
therefore, life-and-death decisions may be made with-
out the benefit of clear legal guidance. Still, any New
Yorker can be and is subject to a “strict” application of
the standard, receiving aggressive life-sustaining treat-
ment regardless of the consequences, and individuals
with mental retardation are especially prone to a strict
application. For certain of those individuals, the HCDA
should resolve sensitive legal and medical concerns on
March 16th.

Many experts believe that in light of the gravity of
the matter, courts will be asked to interpret some of the
HCDA's provisions, especially given rulings by both the
U.S. Supreme Court'® and New York Court of Appeals'
emphasizing that, as a general principle, great caution
should be exercised when substituting a third party’s
judgment for another human being’s on the issue of life-
sustaining treatment. Therefore, for the foreseeable fu-
ture, families should know that they may be subject to
the uncertainties of an evolving area of law.

Background

The right of states to apply the clear and convincing
standard was upheld by the U.S. Supreme Court in
Cruzan.”® In that case, the Court stated:

The differences between the choice made by a compe-
tent person to refuse medical treatment, and the choice
made for an incompetent person by someone else to
refuse medical treatment, are so obviously different that
the State is warranted in establishing rigorous proce-
dures for the latter class of cases which do not apply to
the former class.'®

The challenge of finding the right “rigorous proce-
dures” has made changing New York’s clear and con-
vincing standard extremely difficult. The Family Health
Care Decision Act (FHCDA)," first introduced in the
New York Legislature in 1994, would change the stan-
dard for all of New York’s citizens."® But ever since its
introduction, it has failed to gain legislative approval.”’
As recently as July 2002, a federal court struck down a
suit against New York’s attorney general for forcibly or-
dering futile treatment of a Syracuse woman over the
objections of her family, stating that without clear and
convincing evidence, “New York law simply does not
allow a third party in a situation such as this to decide
that the quality of life of another has declined to a point
where treatment should be withheld and the patient
should be allowed to die.”” The clear and convincing
standard has remained steadfast for nearly 20 years, de-
spite repeated pleas from courts® and many advocates™
for a more flexible standard.

The HCDA is an unprecedented exception to New
York’s clear and convincing standard. Advocates of per-
sons with mental retardation supported the exception
primarily on four grounds. First, “rigorous procedures”

were adopted, which amend Article 17-A almost
entirely. Many of these procedures were borrowed from
the FHCDA,” statutes dealing with do-not-resuscitate
orders (DNRs) and health care proxies.”* Second, indi-
viduals with mental retardation are especially vulnera-
ble to a harsh interpretation of the law. Third, families
generally are accorded a special authority to make
value-based decisions.” Article 17-A extends that au-
thority for many families of adults with mental retarda-
tion. Last, because the clear and convincing standard is
often overlooked, decisions to provide or refuse life-
sustaining care can occur without clear legal guidance
protecting affected individuals.

HCDA Overview: “Rigorous Procedures”

Life-sustaining care The “rigorous procedures” in-
corporated into the HCDA were endorsed by the New
York State Right to Life Committee (“Committee”), a
group by definition circumspect about end-of-life legis-
lation. The Committee stated that the bill’s provisions
represented “a vital advance in the protections against
involuntary euthanasia that will be available under
New York law.”?® Indeed, the HCDA states that it is “not
intended to permit or promote suicide, assisted suicide
or euthanasia” or “permit a guardian to consent to any
act or omission to which the mentally retarded persons
could not consent if such person had capacity.””

The HCDA makes refusal of life-sustaining treatment
the option of last resort, to be employed only when
treatment is futile and inhumane. First, guardians have
the “affirmative obligation to advocate for the full and
efficacious provision of health care, including life-sus-
taining treatment.””® “[IJn the event that a guardian
makes a decision to withdraw or withhold life-sustain-
ing treatment,” the statute spells out an exhaustive pro-
cedure for implementing that decision.””

At the procedure’s core, two physicians must agree
that one of the following three conditions is present: (i) a
terminal condition; or (ii) permanent unconsciousness;
or (iii) a medical condition other than mental retarda-
tion “which requires life-sustaining treatment, is irre-
versible and which will continue indefinitely.”* To
withhold or withdraw life-sustaining treatment, the
treatment must “impose an extraordinary burden” on
the patient in light of the patient’s medical condition
(other than mental retardation) and the anticipated re-
sult of the life-sustaining treatment.”> Withdrawal of
life-sustaining artificial nutrition and hydration apply
similar standards, requiring that there be “no reasonable
hope of maintaining life” or that the nutrition or hydra-
tion pose “an extraordinary burden” to the patient.”

Perhaps the patient’s ultimate protection against the
wrong decision is automatic suspension, pending judi-
cial review, of a guardian’s decision to withdraw or
withhold life-sustaining treatment upon the objection
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of: (i) Mental Hygiene Legal Services (MHLS); (ii) per-
sons with a close relationship to the patient; (iii) the
chief executive officer of the facility where the patient
resides; (iv) the Office of Mental Retardation and Devel-
opmental Disabilities (OMRDD), the state agency
charged with regulating services to persons with mental
retardation; (v) the patient; and (vi) the attending physi-
cian or any other involved health care practitioner.”

Full health care authority Provided a ward has been
determined to be incapable of making his or her own
health care decisions, the HCDA explicitly authorizes
Article 17-A guardians to
make all health care deci-
sions.* This unambiguous
clarification of existing au-
thority should dispel any
uncertainty that previously
existed. Health care practi-
tioners, concerned about
clear lines of authority au-
thorizing critical ~proce-
dures, should be relieved
when the surrogate is an Ar-
ticle 17-A guardian.

Likewise, anxious family members will know that
their input can’t be brushed aside. This is especially im-
portant in New York State, which takes a restrictive
view of all health care decisions made by third parties
for all incapacitated individuals, whether or not they
have mental retardation.”

Best interest and equal rights At HCDA'’s core is
the mandate to make all advocacy and health care deci-
sions “solely and exclusively on the best interests” of the
individual with mental retardation.® From this stan-
dard spring other aspects of the law; notably, a best in-
terests standard is far more likely to result in providing
health care rather then refusing health care. This is un-
derscored by the mandate that guardians have “an affir-
mative obligation to advocate for the full and efficacious
provision of all health care, including life-sustaining
treatment” which not only prioritizes the provision of
health care, but also prescribes the degree of commit-
ment — an “affirmative obligation” - required from the
guardian.”’ In the past, some Article 17-A guardians
have been seen as too uninvolved.

The HCDA's expansive definition of the “best inter-
ests” standard is consistent with the emphasis on the
value of all health care decisions. The assessment of best
interest must include: (i) “the dignity and uniqueness of
every person”; (ii) “the preservation, improvement or
restoration of the mentally retarded person’s health”;
(iii) “the relief of the mentally retarded person’s suffer-
ing by means of palliative care and pain management”;
(iv) “the unique nature of artificially provided nutrition

At HCDA's core is the mandate to
make all advocacy and health care
decisions “solely and exclusively
on the best interests” of the
individual with mental retardation.

or hydration, and the effect it may have on the mentally
retarded person”; and (v) “the entire medical condition
of the person.”

The HCDA forbids basing any health care decision
on a “presumption that persons with mental retardation
are not entitled to the full and equal rights, equal pro-
tection, respect, medical care and dignity afforded to
persons without mental retardation or developmental
disabilities.”* This is in keeping with the spirit of de-
velopments in disabilities law, such as the Americans
with Disabilities Act* and the Supreme Court’s Olm-
stead*' decision, which af-
firmed the equal rights of
individuals with disabili-
ties, including maximizing
individual autonomy. Thus,
the HCDA requires all Arti-
cle 17-A guardianship ap-
pointments made on or after
March 16th to include a de-
termination stating whether
an individual can make his
or her own health care deci-
sions.”” This is in addition to
the current and sometimes vague requirement for a de-
termination that the individual cannot “manage him or
herself and/or his or her own affairs.”*

To further safeguard autonomy, guardians must base
decisions on the patient’s beliefs and wishes when these
are “reasonably known or ascertainable.”* As an addi-
tional protection, the individual’s inability to make his
or her own health care decisions must be reconfirmed in
the event a guardian decides to withhold or withdraw
life-sustaining treatment.*

General provisions Under the HCDA, health care
providers must comply with a guardian’s decision un-
less it is contrary to the provider’s formally adopted “re-
ligious beliefs or sincerely held moral convictions.”*

Other provisions include: (i) notice requirements for
a decision to withdraw life-sustaining treatment;*’
(ii) access to all necessary records;* (iii) immunity from
civil or criminal prosecution for health care providers,
their employees and the guardian provided they have
acted in good faith;* and (iv) patient transfer under cer-
tain circumstances.” If an individual is determined to
have capacity to make his or her own health care deci-
sions, the law does not prohibit guardians from making
other non-health-related decisions.

Balanced health care As a historically devalued
class of individuals,” persons with mental retardation
are under-treated as well as over-treated.” Gruesome
and extreme instances of overtreatment are relatively
rare, but of enormous concern. The protections of the
HCDA seek to eliminate both overtreatment and under-
treatment.
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The HCDA'’s expansion of Article 17-A attempts to
achieve this balance. However, its layers of protection
raise several questions. Does the HCDA appropriately
balance medical treatment? For example, does an auto-
matic suspension of a decision to stop life-sustaining
treatment by any one of a number of groups with po-
tentially diverse and strong opinions unreasonably ob-
struct such a decision? Will a guardian’s “affirmative
obligation to advocate for full and efficacious health
care” overemphasize “full,” thereby promoting overly
aggressive treatment? Or, will “efficacious” balance the
statement, ensuring that treatment is effective, not fu-
tile? Time and perhaps the courts will tell.

Narrow application The necessarily political process
of crafting legislation to address sensitive issues re-
quired narrowing the bill down to its strongest argu-
ments. For example, in many key areas, the bill creates
as little new language as possible, relying whenever
possible on tested language in existing related laws.”
Further, Article 17-A corporate guardians were denied
the authority to make decisions regarding life-sustain-
ing treatment,” on the theory that there is a potential
conflict of interest inherent in providing costly services
on the one hand, and being able to make the decision to
refuse life-sustaining treatment on the other. Nor do
guardians appointed under Article 81 of the Mental Hy-
giene Law — a more prescriptive, complicated and ex-
pensive form of guardianship used for some persons
with mental retardation — have the new authority.

A further consequence of narrowing the legislation
was to limit it to guardians appointed under the mental
retardation subcategory of Article 17-A,” not the devel-
opmental disabilities subcategory.® This exception has
raised concern. Although individuals in the develop-
mental disabilities subcategory ostensibly do not have
mental retardation, some, such as individuals with trau-
matic brain injury and autism, are nevertheless inca-
pable of executing an advanced directive. The legisla-
tion was crafted under the assumption that mental
retardation is the sole disability that incapacitates an in-
dividual’s ability to leave clear and convincing evi-
dence. At the time, that assumption appeared correct
and happened to fit with the narrowing political strat-
egy. Further, because mental retardation is a develop-
mental disability, some individuals may seek guardian-
ship under the developmental disabilities subcategory,
instead of the mental retardation subcategory, to avoid
the pejorative implications of the term “mental retarda-
tion.” However, with the expanded authority of the
HCDA hanging in the balance, the choice between sub-
categories may become much more weighty than a
choice between terminologies. Even if a family opts for
the term “mental retardation” to obtain the benefits of
the HCDA, however, there is still a risk that the court

may choose the developmental disabilities category if
the individual, as is often the case, is not only a person
with mental retardation but also has developmental dis-
abilities such as cerebral palsy.

A Mechanism for Difficult Decisions

Upon signing the HCDA, Governor Pataki recog-
nized the dilemma faced by individuals with mental re-
tardation, stating that “the Health Care Decisions Act
will provide the mechanism through which the most
difficult health care and end-of-life decisions can be
made on behalf of people who were never capable of ex-
pressing their personal wishes and who might other-
wise suffer prolonged and painful deaths.””’

While the “clear and convincing” standard is prob-
lematic for all New Yorkers, the general population may
benefit from “[p]hysicians and hospitals — and their
counsels — [who] strive to apply New York’s rule flexi-
bly to avoid clinically intolerable results.”*® For persons
with mental retardation, that flexibility is diminished
and, therefore, they “may be the only large group of
people in New York State who are [disproportionately]
denied the opportunity to forgo inappropriate, futile
and painful medical care.””

Many individuals with mental retardation are never
competent, but other factors make them subject to a less
flexible interpretation of the clear and convincing rule.

CONTINUED ON PAGE 23
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SCPA 1750, 1750-b

The following laws are effective March 16, 2003.

SCPA § 1750. Guardianship of mentally retarded persons
When it shall appear to the satisfaction of the court that a
person is a mentally retarded person, the court is authorized
to appoint a guardian of the person or of the property or of
both if such appointment of a guardian or guardians is in the
best interest of the mentally retarded person. Such appoint-
ment shall be made pursuant to the provisions of this article,
provided however that the provisions of section seventeen
hundred fifty-a of this article shall not apply to the appoint-
ment of a guardian or guardians of a mentally retarded per-
son.

1. For the purposes of this article, a mentally retarded
person is a person who has been certified by one licensed
physician and one licensed psychologist, or by two licensed
physicians at least one of whom is familiar with or has pro-
fessional knowledge in the care and treatment of persons
with mental retardation, having qualifications to make such
certification, as being incapable to manage him or herself
and/or his or her affairs by reason of mental retardation and
that such condition is permanent in nature or likely to con-
tinue indefinitely.

2. Every such certification pursuant to subdivision one of
this section, made on or after the effective date of this subdi-
vision, shall include a specific determination by such physi-
cian and psychologist, or by such physicians, as to whether
the mentally retarded person has the capacity to make health
care decisions, as defined by subdivision three of section
twenty-nine hundred eighty of the public health law, for
himself or herself. A determination that the mentally re-
tarded person has the capacity to make health care decisions
shall not preclude the appointment of a guardian pursuant
to this section to make other decisions on behalf of the men-
tally retarded person. The absence of this determination in
the case of guardians appointed prior to the effective date of
this subdivision shall not preclude such guardians from
making health care decisions.

SCPA § 1750-b. Health care decisions for mentally re-
tarded persons

1. Scope of authority. Unless specifically prohibited by
the court after consideration of the determination, if any, re-
garding a mentally retarded person’s capacity to make
health care decisions, which is required by section seventeen
hundred fifty of this article, the guardian of such person ap-
pointed pursuant to section seventeen hundred fifty of this
article shall have the authority to make any and all health
care decisions, as defined by subdivision six of section
twenty-nine hundred eighty of the public health law, on be-
half of the mentally retarded person that such person could
make if such person had capacity. Such decisions may in-
clude decisions to withhold or withdraw life-sustaining
treatment, as defined in subdivision (e) of section 81.29 of
the mental hygiene law, except in the case of corporate
guardians appointed pursuant to section seventeen hundred
sixty of this article. The provisions of this article are not in-

tended to permit or promote suicide, assisted suicide or eu-
thanasia; accordingly, nothing in this section shall be con-
strued to permit a guardian to consent to any act or omission
to which the mentally retarded persons could not consent if
such person had capacity.

2. Decision-making standard. (a) The guardian shall base
all advocacy and health care decision-making solely and ex-
clusively on the best interests of the mentally retarded per-
son and, when reasonably known or ascertainable with rea-
sonable diligence, on the mentally retarded person’s wishes,
including moral and religious beliefs.

(b) An assessment of the mentally retarded person’s best
interests shall include consideration of:

(i) the dignity and uniqueness of every person;

(i) the preservation, improvement or restoration of the
mentally retarded person’s health;

(iii) the relief of the mentally retarded person’s suffering
by means of palliative care and pain management;

(iv) the unique nature of artificially provided nutrition or
hydration, and the effect it may have on the mentally re-
tarded person; and

(v) the entire medical condition of the person.

(c) No health care decision shall be influenced in any
way by:

(i) a presumption that persons with mental retardation
are not entitled to the full and equal rights, equal protection,
respect, medical care and dignity afforded to persons with-
out mental retardation or developmental disabilities; or

(ii) financial considerations of the guardian, as such con-
siderations affect the guardian, a health care provider or any
other party.

3. Right to receive information. Subject to the provisions
of sections 33.13 and 33.16 of the mental hygiene law, the
guardian shall have the right to receive all medical informa-
tion and medical and clinical records necessary to make in-
formed decisions regarding the mentally retarded person’s
health care.

4. Life-sustaining treatment. The guardian shall have the
affirmative obligation to advocate for the full and efficacious
provision of health care, including life-sustaining treatment
as defined in subdivision (e) of section 81.29 of the mental
hygiene law. In the event that a guardian makes a decision to
withdraw or withhold life-sustaining treatment from a men-
tally retarded person:

(a) The attending physician, as defined in subdivision
two of section twenty-nine hundred eighty of the public
health law, must confirm to a reasonable degree of medical
certainty that the mentally retarded person lacks capacity to
make health care decisions. The determination thereof shall
be included in the mentally retarded person’s medical
record, and shall contain such attending physician’s opinion
regarding the cause and nature of the mentally retarded per-
son’s incapacity as well as its extent and probable duration.
The attending physician who makes the confirmation shall
consult with another physician, or a licensed psychologist, to
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further confirm the mentally retarded person’s lack of ca-
pacity. The attending physician who makes the confirma-
tion, or the physician or licensed psychologist with whom
the attending physician consults, must (i) be employed by a
developmental disabilities services office named in section
13.17 of the mental hygiene law, or (ii) have been employed
for a minimum of two years to render care and service in a
facility or program operated, licensed or authorized by the
office of mental retardation and developmental disabilities,
or (iii) have been approved by the commissioner of mental
retardation and developmental disabilities in accordance
with regulations promulgated by such commissioner. Such
regulations shall require that a physician or licensed psy-
chologist possess specialized training or three years experi-
ence in treating mental retardation. A record of such consul-
tation shall be included in the mentally retarded person’s
medical record.

(b) The attending physician, as defined in subdivision
two of section twenty-nine hundred eighty of the public
health law, with the concurrence of another physician with
whom such attending physician shall consult, must deter-
mine to a reasonable degree of medical certainty and note on
the mentally retarded person’s chart that:

(i) the mentally retarded person has a medical condition
as follows:

A.a terminal condition, as defined in subdivision
twenty-three of section twenty-nine hundred sixty-one of
the public health law; or

B. permanent unconsciousness; or

C. a medical condition other than such person’s mental
retardation which requires life-sustaining treatment, is irre-
versible and which will continue indefinitely; and

(ii) the life-sustaining treatment would impose an extra-
ordinary burden on such person, in light of:

A. such person’s medical condition, other than such per-
son’s mental retardation; and

B. the expected outcome of the life-sustaining treatment,
notwithstanding such person’s mental retardation; and

(iii) in the case of a decision to withdraw or withhold ar-
tificially provided nutrition or hydration:

A. there is no reasonable hope of maintaining life; or

B. the artificially provided nutrition or hydration poses
an extraordinary burden.

(c) The guardian shall express a decision to withhold or
withdraw life-sustaining treatment either:

(i) in writing, dated and signed in the presence of one
witness eighteen years of age or older who shall sign the de-
cision, and presented to the attending physician, as defined
in subdivision two of section twenty-nine hundred eighty of
the public health law; or

(ii) orally, to two persons eighteen years of age or older,
at least one of whom is the mentally retarded person’s at-
tending physician, as defined in subdivision two of section
twenty-nine hundred eighty of the public health law.

(d) The attending physician, as defined in subdivision
two of section twenty-nine hundred eighty of the public

health law, who is provided with the decision of a guardian
shall include the decision in the mentally retarded person’s
medical chart, and shall either:

(i) promptly issue an order to withhold or withdraw life-
sustaining treatment from the mentally retarded person, and
inform the staff responsible for such person’s care, if any, of
the order; or

(ii) promptly object to such decision, in accordance with
subdivision five of this section.

(e) At least forty-eight hours prior to the implementation
of a decision to withdraw life-sustaining treatment, or at the
earliest possible time prior to the implementation of a deci-
sion to withhold life-sustaining treatment, the attending
physician shall notify:

(i) the mentally retarded person, except if the attending
physician determines, in writing and in consultation with
another physician or a licensed psychologist, that, to a rea-
sonable degree of medical certainty, the person would suffer
immediate and severe injury from such notification. The at-
tending physician who makes the confirmation, or the
physician or licensed psychologist with whom the attending
physician consults, shall:

A.be employed by a developmental disabilities services
office named in section 13.17 of the mental hygiene law, or

B. have been employed for a minimum of two years to
render care and service in a facility operated, licensed or au-
thorized by the office of mental retardation and develop-
mental disabilities, or

C. have been approved by the commissioner of mental re-
tardation and developmental disabilities in accordance with
regulations promulgated by such commissioner. Such regu-
lations shall require that a physician or licensed psychologist
possess specialized training or three years experience in
treating mental retardation. A record of such consultation
shall be included in the mentally retarded person’s medical
record;

(ii) if the person is in or was transferred from a residen-
tial facility operated, licensed or authorized by the office of
mental retardation and developmental disabilities, the chief
executive officer of the agency or organization operating
such facility and the mental hygiene legal service; and

(iii) if the person is not in and was not transferred from
such a facility or program, the commissioner of mental re-
tardation and developmental disabilities, or his or her de-
signee.

5. Objection to health care decision. (a) Suspension. A
health care decision made pursuant to subdivision four of
this section shall be suspended, pending judicial review, ex-
cept if the suspension would in reasonable medical judg-
ment be likely to result in the death of the mentally retarded
person, in the event of an objection to that decision at any
time by:

(i) the mentally retarded person on whose behalf such de-
cision was made; or

(ii) a parent or adult sibling who either resides with or
has maintained substantial and continuous contact with the
mentally retarded person; or
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(iii) the attending physician, as defined in subdivision
two of section twenty-nine hundred eighty of the public
health law; or

(iv) any other health care practitioner providing services
to the mentally retarded person, who is licensed pursuant to
article one hundred thirty-one, one hundred thirty-one-B,
one hundred thirty-two, one hundred thirty-three, one hun-
dred thirty-six, one hundred thirty-nine, one hundred forty-
one, one hundred forty-three, one hundred forty-four, one
hundred fifty-three, one hundred fifty-four, one hundred
fifty-six, one hundred fifty-nine or one hundred sixty-four of
the education law; or

(v) the chief executive officer identified in subparagraph
(ii) of paragraph (e) of subdivision four of this section; or

(vi) if the person is in or was transferred from a residen-
tial facility or program operated, approved or licensed by
the office of mental retardation and developmental disabili-
ties, the mental hygiene legal service; or

(vii) if the person is not in and was not transferred from
such a facility or program, the commissioner of mental re-
tardation and developmental disabilities, or his or her de-
signee.

(b) Form of objection. Such objection shall occur orally or
in writing.

(c) Notification. In the event of the suspension of a health
care decision pursuant to this subdivision, the objecting
party shall promptly notify the guardian and the other par-
ties identified in paragraph (a) of this subdivision, and the
attending physician shall record such suspension in the
mentally retarded person’s medical chart.

6. Special proceeding authorized. The guardian, the at-
tending physician, as defined in subdivision two of section
twenty-nine hundred eighty of the public health law, the
chief executive officer identified in subparagraph (ii) of
paragraph (e) of subdivision four of this section, the mental
hygiene legal service (if the person is in or was transferred
from a residential facility or program operated, approved or
licensed by the office of mental retardation and develop-
mental disabilities) or the commissioner of mental retarda-
tion and developmental disabilities or his or her designee (if
the person is not in and was not transferred from such a fa-
cility or program) may commence a special proceeding in a
court of competent jurisdiction with respect to any dispute
arising under this section, including objecting to the with-
drawal or withholding of life-sustaining treatment because
such withdrawal or withholding is not in accord with the
criteria set forth in this section.

7. Provider’s obligations. (a) A health care provider shall
comply with the health care decisions made by a guardian in
good faith pursuant to this section, to the same extent as if
such decisions had been made by the mentally retarded per-
son, if such person had capacity.

(b) Notwithstanding paragraph (a) of this subdivision,
nothing in this section shall be construed to require a private
hospital to honor a guardian’s health care decision that the
hospital would not honor if the decision had been made by

the mentally retarded person, if such person had capacity,
because the decision is contrary to a formally adopted writ-
ten policy of the hospital expressly based on religious beliefs
or sincerely held moral convictions central to the hospital’s
operating principles, and the hospital would be permitted
by law to refuse to honor the decision if made by such per-
son, provided:

(i) the hospital has informed the guardian of such policy
prior to or upon admission, if reasonably possible; and

(ii) the mentally retarded person is transferred promptly
to another hospital that is reasonably accessible under the
circumstances and is willing to honor the guardian’s deci-
sion. If the guardian is unable or unwilling to arrange such
a transfer, the hospital’s refusal to honor the decision of the
guardian shall constitute an objection pursuant to subdivi-
sion five of this section.

(c) Notwithstanding paragraph (a) of this subdivision,
nothing in this section shall be construed to require an indi-
vidual health care provider to honor a guardian’s health care
decision that the individual would not honor if the decision
had been made by the mentally retarded person, if such per-
son had capacity, because the decision is contrary to the in-
dividual’s religious beliefs or sincerely held moral convic-
tions, provided the individual health care provider
promptly informs the guardian and the facility, if any, of his
or her refusal to honor the guardian’s decision. In such
event, the facility shall promptly transfer responsibility for
the mentally retarded person to another individual health
care provider willing to honor the guardian’s decision. The
individual health care provider shall cooperate in facilitat-
ing such transfer of the patient.

(d) Notwithstanding the provisions of any other para-
graph of this subdivision, if a guardian directs the provision
of life-sustaining treatment, the denial of which in reason-
able medical judgment would be likely to result in the death
of the mentally retarded person, a hospital or individual
health care provider that does not wish to provide such
treatment shall nonetheless comply with the guardian’s de-
cision pending either transfer of the mentally retarded per-
son to a willing hospital or individual health care provider,
or judicial review.

(e) Nothing in this section shall affect or diminish the au-
thority of a surrogate decision-making panel to render deci-
sions regarding major medical treatment pursuant to article
eighty of the mental hygiene law.

8. Immunity. (a) Provider immunity. No health care
provider or employee thereof shall be subjected to criminal
or civil liability, or be deemed to have engaged in unprofes-
sional conduct, for honoring reasonably and in good faith a
health care decision by a guardian, or for other actions taken
reasonably and in good faith pursuant to this section.

(b) Guardian immunity. No guardian shall be subjected
to criminal or civil liability for making a health care decision
reasonably and in good faith pursuant to this section.
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CONTINUED FROM PAGE 19

Many lack the ability to leave a competent paper or oral
trail - letters or conversations with loved ones — that can
substitute for an advanced directive. Most important,
however, many are participants in programs strictly reg-
ulated by the state through OMRDD.®” OMRDD'’s con-
tinuous presence greatly increases the odds that health
care providers will strictly follow state law.!

Anecdotal evidence sug-
gests that the subset of indi-
viduals with mental retarda-
tion without families are
most at risk of a strict inter-
pretation of the clear and
convincing rule. Many of
these individuals previously
resided in state institutions,
often placed there years ago
by their families. Now they
reside in state-regulated
group homes. Supporting memoranda for the broad-
based FHCDA supports the protective role of families,
stating “for patients without family members or close
friends, existing practices . . . do not adequately protect
these patients . . . when decisions about life-sustaining
treatment must be made.”*? Family advocates appear to
serve as a buffer between the law on the one hand and
those health care personnel and attorneys who apply it
on the other. Understandably, in the midst of an end-of-
life crisis, the pleas of family members or close friends,
despite what the law may say, are less likely to fall on
deaf ears. This reasoning also applies to individuals in
the general population who have lost capacity.®

Family sovereignty Families traditionally command
a level of sovereignty from the state, allowing parents to
apply their values to make decisions for their children.
Parents of individuals with mental retardation fre-
quently must extend that role into their child’s adult-
hood. Article 17-A was “initiated by parents, for par-
ents” to provide the legal basis for that extension.”
Thus, the HCDA keeps decisions in the orbit of the fam-
ily. That is critical, because the discretion of the family to
make decisions on behalf of its members is often recog-
nized as greater than the discretion of the state to make
decisions on behalf of its citizens.®

Health care decisions are critical for all families. But
because of a relationship between mental retardation
and complex health issues,* these decisions take on spe-
cial importance for a family member with mental retar-
dation. The HCDA was premised on the notion that
family sovereignty creates “a presumption in favor of
family guardianship, but also create[s] a presumption in
favor of the family guardian’s decision,”® including
life-sustaining treatment decisions.

The HCDA provides a detailed
best interest standard

for all medical decisions and
clear due process for decisions
regarding life-sustaining care.

The HCDA relies on the family orientation of Article
17-A to justify dispensing with the clear and convincing
standard in favor of the best interest standard for end-
of-life decisions.?® The best interest standard, relying on
the judgment of decision makers, is the “best available
option for individuals never competent to leave any ev-
idence of their wishes.”® While the HCDA defines con-
ditions for refusing life-sustaining treatment, families
will use their judgment to de-
termine if their family mem-
ber should continue to live in
one of those defined states.
The discretionary authority
accorded families to make
difficult, even agonizing de-
cisions for their family mem-
bers, resonated with decision
makers.”” Said Governor
Pataki: “This legislation will
help ensure that people with
mental retardation and their families” will be the ones to
make end-of-life decisions.”!

Filling a legal void At the very least, the HCDA's im-
perative to decide based on “best interest” starts to fill a
sensitive void. Ironically the current law, requiring life-
sustaining treatment regardless of the consequences,
may fail to encourage such treatment when it should be
used.

Thirteen years ago, Court of Appeals Justice Stewart
Hancock Jr., concurring in a key decision on the clear
and convincing standard, wrote that the standard is “un-
realistic, often unfair and inhumane and if applied liter-
ally, totally unworkable.””* These words characterize the
current atmosphere in which health care practitioners
and their attorneys “lose respect for the law,”” often
bending or overlooking it in the process. Arguably, a law
that is overlooked is no law or, at the very least, an enor-
mously diminished law. By default it leaves confusion
and no clear legal guidance for either providing or refus-
ing life-sustaining care. Thus, for incompetent patients
without an advanced directive or family members, “a
patient receives treatment, but health care providers pro-
ceed without a clear legal substitute for patient and fam-
ily consent. . . . Decisions are routinely made on an in-
formal basis, without prospective or retrospective
review.””* When these decisions involve life and death,
such practices raise profound concerns for all incapaci-
tated New Yorkers, with and without mental retardation.

By contrast, for certain individuals with mental retar-
dation, the HCDA provides a detailed best interest stan-
dard for all medical decisions and clear due process for
decisions regarding life-sustaining care. Proponents of
the FHCDA maintain that the FHCDA would do the
same for New York’s entire population.”

Journal | February 2003

23



Conclusion
Regardless of how practitioners strive to soften the
effects of the law,

New York is [still] one of the only states to exclude fam-
ilies from making critical medical decisions [for] inca-
pacitated patients with no health care proxy [who] are
subject to medical decisions made by doctors who may
not know the patient, or hospital and nursing home ad-
ministrators and lawyers, who care more about their
own leégal risks than the patient’s wishes and well
being.”

Therefore, it is imperative that legal practitioners en-
courage all families to take advantage of existing and
new grants of surrogate decision-making authority in-
cluding, for families of individuals with mental retarda-
tion, the HCDA.

Meanwhile, advocates are expected to press vigor-
ously to extend the fundamental protections of the
HCDA to all incapacitated persons with mental retarda-
tion and developmental disabilities. Advocates for inca-
pacitated individuals in the general population indicate
they will press their case. Both efforts share three broad
aims: (i) creation of a standard sufficiently workable to
encourage respect for and consistent compliance with
the law; (ii) restoration of traditional family authority to
care for family members throughout all of life’s phases;
and (iii) humane treatment for those individuals who
have no family members or friends to advocate for
them. The HCDA is an extraordinary development and,
many hope, the first step toward broader reform.
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Statements of Material Facts
In Summary Judgment Motions
Require Careful Draftsmanship

By JoserpH N. CAMPOLO AND ERIC W. PENZER

mong the key steps in bringing or responding to
Aa summary judgment motion pursuant to Fed-

eral Rule of Civil Procedure 56 is compliance
with the local rules of all four district courts in New
York State that require the moving party to submit a
separate, short, and concise statement of material facts
about which there are no genuine issues to be tried (a
“Rule 56.1 statement”).! The Commercial Division of the
Supreme Court in both New York and Nassau Counties
have similar rules.?

These rules were adopted to facilitate the “careful
analysis of the evidence” on summary judgment mo-
tions,® and to streamline the consideration of such mo-
tions, by “freeing district courts from the need to hunt
through voluminous records without guidance from the
parties.”* While a proper Rule 56.1 statement may assist
the court in reaching the merits of the party’s position,
an improper statement may result in the denial of the
motion based solely on the party’s noncompliance with
the rule.

Movant'’s Obligations — More Than
"“Cut-and-Paste”

Each statement of fact in the Rule 56.1 statement,
which “will be deemed to be admitted unless contro-
verted by the statement required to be served by the op-
posing party,”” must be followed by a citation to admis-
sible evidence.®

Rule 56.1 statements are not argument.” Rather, the
Rule 56.1 statement (1) should contain factual asser-
tions, with citations to the record; (2) should not contain
conclusions; and (3) “should neither be the source nor
the result of ‘cut-and-paste” efforts with the memoran-
dum of law.”®

The Rule 56.1 statement “is not itself a vehicle for
making factual assertions that are otherwise unsup-
ported by the record.”” Movants should not submit ad-
ditional statements of facts, such as appendices, com-
pendia, or the like," nor should they substitute
affidavits or verified complaints for the Rule 56.1 state-
ment."!

Lawyers who fail to cite supporting material after
each assertion in the statement do so at their peril.
Courts may disregard assertions contained in a Rule
56.1 statement if there are no citations, or if the cited ma-
terials do not support the factual assertions and state-
ments."” Although courts have “broad discretion” to
overlook a party’s failure to comply with this or any
other local rule, they have found a moving party’s fail-
ure to comply with Rule 56.1 to be “particularly trou-
bling,” for “the moving party bears the burden of
demonstrating that there is no genuine issue of material
fact.”™ Accordingly, a district court may deny the mo-
tion based solely on a movant’s failure to comply with
Rule 56.1."

When drafting a Rule 56.1 statement, attorneys
should consult the judge’s individual rules of practice.
For example, the individual rules of at least one judge in
the Southern District require a party moving for sum-
mary judgment to “present each asserted fact in an in-
dividually numbered paragraph that details and cites
the documentary support for the assertion (e.g., deposi-
tion, affidavit, letter, etc.).”%
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Non-Movant’s Obligations —
More Than an Answer

A party opposing a motion for summary judgment
must “come forward with specific facts showing that
there is a genuine issue for trial.”*® The papers opposing
a motion for summary judgment should include a “sep-
arate, short and concise statement of the material facts
as to which it is contended that there exists a genuine
issue to be tried.”"” Thus, “[a] proper 56.1 statement sub-
mitted by a non-movant should consist of a paragraph-
by-paragraph response to the movant’s 56.1 statement,
much like an answer to a complaint.”®

There are two main differences between a non-
movant’s Rule 56.1 statement and an answer to a com-
plaint. First, unlike an an-
swer, each statement of
“contested” material fact by
the non-movant must be sup-
ported by a citation to admis-
sible evidence.” A non-
movant that fails to comply
with this requirement runs
the risk of having the
movant’s  statements ac-
cepted by the court as undis-
puted.

The other difference between an answer and a re-
sponsive Rule 56.1 statement is that some responses
commonly asserted in an answer are unavailable in Rule
56.1 statements. The non-movant must either assert in
its Rule 56.1 statement that a particular statement of fact
is contested and provide evidentiary support for that as-
sertion, or concede that it is uncontested. The non-
movant cannot, for example, state that it lacks knowl-
edge or information sufficient to either admit or deny a
statement of fact. In one case where the non-movants’
Rule 56.1 statement was “replete with responses of ‘lack
of knowledge or information sufficient to either admit
or deny,”” the court found the non-movants did not cre-
ate “any issues of fact through this artifice.”* In another
case, a court found that “an answer that ‘Plaintiff can
neither admit nor deny this statement based upon the
factual record” was insufficient to establish a disputed
fact.”*!

Although Rule 56.1 does not explicitly permit the re-
sponsive party to object to a statement (if, for example,
the movant includes statements of opinion, legal argu-
ments, or unsupported statements), such objections are
not uncommon in practice.> However, a better ap-
proach might be to cross-move to strike the improper
portions of the Rule 56.1 statement. For example, in
Ofudu v. Barr Laboratories, Inc.” the court granted the
defendant’s motion for summary judgment and simul-
taneously granted, in part, its motion to strike parts of

Although Rule 56.1 does not
explicitly permit the responsive
party to object to a statement,
such objections are not
uncommon in practice.

the plaintiff’s Rule 56.1 statement. It noted that the
plaintiff’s Rule 56.1 statement “appears to be the state-
ment of counsel, as it is argumentative without demon-
strating any personal knowledge of the matters set forth
therein.” Among the statements stricken were those for
which evidentiary material was not provided, those for
which the evidence cited did not support the particular
statement, and those supported only by unsworn con-
clusory statements.**

Effect of Failure to Contest

What effect, if any, do courts give to a movant’s state-
ment of fact that is not properly contested by the non-
movant? Does the court have an obligation to search the
record to confirm that the statement of fact is undis-
puted, or may it assume the
existence of the fact solely be-
cause it was not properly
contested? Courts have taken
varying approaches in this
situation, some adhering to
the letter of the rule and
deeming the statements of
fact admitted with no further
analysis, and some electing
to perform their own review
of the record.

In Universal Calgary Church v. City of New York,” the
court detailed the deficiencies of the plaintiffs” response
to the defendants” Rule 56.1 statement, concluding that
“any of the Defendants’ Rule 56.1 Statements that Plain-
tiffs do not specifically deny and support such denial
with specific evidence, and any of Plaintiffs” 56.1 State-
ments not supported by reference to specific evidence,
will be deemed admitted for purposes of this summary
judgment motion.”

In Baker v. Dorfman, PL.L.C., the court noted the defi-
ciencies in the defendant’s Rule 56.1 statement, which
consisted almost entirely of admissions or denials with-
out evidentiary support, and held that “[a]s a conse-
quence, nearly all of the material facts set forth in plain-
tiff’s Rule 56.1 statement are deemed admitted.””
Nonetheless, the court went on to perform its indepen-
dent review of the defendant’s evidence, finding no
basis to dispute the majority of the plaintiff’s asser-
tions.”

Similarly, in Fernandez v. DeLeno,® the court noted
that the third-party plaintiff’s counsel had blatantly dis-
regarded the rule by failing to provide citations to evi-
dence in its Rule 56.1 statement. It further noted that in
two prior unrelated cases it had returned to counsel its
Rule 56.1 statement with an opportunity to comply with
the rule.” The court declined to overlook counsel’s non-
compliance on this third occasion, however, “deem[ing]
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it improper to again refrain from applying a Rule coun-
sel has systematically chosen to ignore.” Although the
court deemed the assertions contained in the defen-
dant’s Rule 56.1 statement admitted for the purposes of
the motion, it nonetheless reviewed the record, noting
that the third-party plaintiff’s claims were without
merit.*!

The Second Circuit has affirmed the grant of sum-
mary judgment based upon uncontested assertions in
the moving party’s Rule 56.1 statement.> However, in
one recent case, Holtz v. Rockefeller & Co., it held that a
court cannot grant summary judgment to the movant
based upon uncontested material statements of fact un-
less those statements are supported by evidence in the
record.” The Second Circuit expressed concern that con-
struing Rule 56.1 to authorize summary judgment to a
movant “by default” would create tension between the
local rule and Federal Rule of Civil Procedure 56.* It
noted that, under Federal Rule of Civil Procedure 56,
summary judgment is appropriate only when the
movant meets its burden of demonstrating the absence
of material issues of fact. This burden remains with the
movant even if no opposing evidentiary matter is pre-
sented.* Thus, permitting a movant to rely upon un-
contested assertions contained in a Rule 56.1 statement
in order to side-step Rule 56 would “be tantamount to
the tail wagging the dog.”” Accordingly, the Second
Circuit stated that where “the record does not support
the assertions in a Rule 56.1 statement, those assertions
should be disregarded and the record reviewed inde-
pendently.”

The Second Circuit’s language in Holtz would appear
to require the district court to confirm that each uncon-
tested statement of fact is supported by evidence con-
tained in the record. However, the court’s actual holding
in the case is permissive, not mandatory: “Thus, we
have previously indicated, and now hold, that while a
court ‘is not required to consider what the parties fail to
point out” in their Local Rule 56.1 statements, it may in
its discretion opt to ‘conduct an assiduous review of the
record” even where one of the parties has failed to file
such a statement.””

In a subsequently decided case, Travelers Indemnity
Co. of Illinois v. Hunter Fan Co., Inc.,* a third-party de-
fendant argued that the assertions contained in its Rule
56.1 statement should be deemed admitted because of
the plaintiff’s failure to submit a responsive statement.
The court disagreed, however, noting that the third-
party defendant itself failed to comply with the rule. It
noted that the movant failed to cite admissible evidence
in its Rule 56.1 statement, and “some of the statements
of ‘fact’ are actually not facts at all, but are rather con-
clusions of law.”*" The court then cited Holtz for the
proposition that the court has “broad discretion” to

overlook a party’s failure to comply with the rule and,
under the circumstances, declined to deem the state-
ments admitted.*?

Conclusion

Rule 56.1 and its counterparts were designed to facil-
itate courts” analysis of the evidence on summary judg-
ment motions. Improperly drafted statements may frus-
trate counsel’s purpose in making the motion. To avoid
the grant or denial of summary judgment on “technical”
grounds, and to facilitate the court’s resolution of a dis-
pute on the merits, a practitioner should exercise dili-
gence and caution in preparing and responding to a
Rule 56.1 statement.

A movant’s statement should contain only factual as-
sertions, not legal arguments, which should be sup-
ported by citations to admissible evidence. The non-
movant’s statement should respond to each of the
movant’s factual assertions, stating whether they are
contested or uncontested. In light of the Second Circuit’s
recent pronouncements concerning Rule 56.1 and other
similar local rules, it remains to be seen what effect
courts will give to assertions contained in a movant’s
Rule 56.1 statement where those assertions are not prop-
erly contested by the non-movant. To avoid the issue al-
together, the non-movant should be sure to cite to ad-
missible evidence demonstrating that a particular fact is
in dispute, as required by the rule.
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Recent Court of Appeals Decisions
Reflect Strict Interpretation
Of Procedural Requirements

BY MICHAEL A. ROSENHOUSE

can preclude substantive victory — now more than

ever.

Significant decisions by the Court of Appeals since
early 2002 have mostly reinforced limitations on appel-
late review. And for the most part, those decisions have
been favorable to the state and its political subdivisions,
local governments.

The decisions have been well-crafted and in general
narrowly drawn. The Court has eschewed lecture and
overstatement. The Court has simply done its home-
work, instructing by example that we as advocates also
need to do our homework.

In the civil area, the Court has strictly interpreted
procedural requirements applicable to parties challeng-
ing governmental actions through an Article 78" peti-
tion. It has also dismissed such a challenge as moot in a
case that could easily have gone the other way. But the
Court also saw the CPLR’s automatic stay provision® as
applicable to second-level appeals, from the Appellate
Division to the Court of Appeals, in a case in which a
substantial sum was at stake for the City of New York as
appellant.

Similarly, on the criminal side, the Court has been
strict in determining whether defendants’ issues had
been properly preserved for review, although where a
defendant sought to persuade the Court that a missing
photo made “meaningful appellate review” impossible,
the Court found against him and affirmed. On the other
hand, the Court has been equally strict with a prosecu-
tor seeking to overturn a dismissal of an accusatory in-
strument where the relevant statute afforded no right of
appeal.

In appellate practice as elsewhere procedural error

A Second Automatic Stay

Summerville v. City of New York,” a significant decision
for appellate practitioners, concerned stays pending ap-
peal. The Court of Appeals there addressed the inter-
play between subdivisions (a) and (e) of CPLR 5519. The
Court held that the automatic stay of CPLR 5519(a) ap-
plies not only to appeals from a trial court but to second-
level appeals from the Appellate Division to the Court

of Appeals, despite the fact that appeals from interme-
diate appellate courts are specifically addressed in sub-
division (e) of CPLR 5519, which contains much stricter
time limitations.

Subdivision (a) of CPLR 5519 provides for an auto-
matic stay of all proceedings to enforce a judgment or
order appealed from “pending the appeal” in certain
circumstances. The stay becomes effective when the ad-
verse party is served with a notice of appeal or an affi-
davit of intention to move for permission to appeal. This
generally gives an appellant 30 days from the date of
service of the order within which to obtain a stay, be-
cause an appellant has 30 days within which to serve
and file either a notice of appeal (for an appeal as of
right)* or a motion for leave to appeal.”

By contrast, subdivision (e) of CPLR 5519, entitled
“Continuation of stay,” has a five-day limitation period.
It provides that if the judgment or order originally ap-
pealed from is affirmed or modified by the intermediate
appellate court, a party that has previously obtained a
stay under CPLR 5519 has five days within which to ob-
tain a continuation of that stay by either taking an ap-
peal or making a motion for permission to appeal. The
pertinent language is: “If an appeal is taken or a motion
is made for permission to appeal from such an order, be-
fore the expiration of the five days, the stay shall con-
tinue.”®

In Summerville, the City of New York had obtained an
automatic stay for its appeal to the Appellate Division.
However, in taking its appeal from the Appellate Divi-
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sion to the Court of Appeals, the city missed the five-
day deadline for obtaining a “continuation of stay”
under CPLR 5519(e). The initial automatic stay therefore
lapsed. The question was whether the city’s subsequent
motion for leave to appeal effectuated a second stay
under CPLR 5519(a). The Court of Appeals held that it
did. The Court expressly rejected the holding of the
Supreme Court” that CPLR 5519(a)(1)° and (e) should be
read “collectively” as “providing for only a single auto-
matic stay pending an appeal, which expires unless the
governmental entity seeks further appellate review
within the time specified in CPLR 5519(e).” Rather, the
Court held that the city obtained a new automatic stay
under CPLR 5519(a) when it
moved the Appellate Divi-
sion for leave to appeal to the
Court of Appeals.

Some language in Justice
Levine’s opinion in Sum-
merville raises a question of
whether the Court intended
to limit its holding to the
particular automatic stay
afforded to governmental (CPLR 5519(a)(1)), as op-
posed to private (CPLR 5519(a)(2)—(7)),’ litigants under
CPLR 5519(a). For example, the Court said,

The dispositive question is whether a governmental ap-
pellant obtains a new automatic stay under CPLR
5519(a) when it appeals or files a motion for leave to ap-
peal from an adverse order of an intermediate appellate
court, even though it allowed its original automatic
stay to lapse by failing to serve and file as required by
CPLR 5519(e) to continue that stay.10

Further, the Court said, “Our holding also fosters the
public policy underlying CPLR 5519(a)(1) - to stabilize
the effect of adverse determinations on governmental en-
tities and prevent the disbursement of public funds pend-
ing an appeal that might result in a ruling in the gov-
ernment’s favor.”!!

Nothing in the language of CPLR 5519, however, sug-
gests that the Court’s interpretation should benefit only
governmental appellants. And the Court elsewhere
cited CPLR 5519(a) without limiting itself to subdivision
(1), the provision applicable to governmental litigants.
For example, the Court said that the appeal “requires us
to address the interplay between two subdivisions of
CPLR 5519-CPLR 5519(a) and (e).”"? So it is likely that
the effect of Summerville is that private litigants too may
obtain a second automatic stay under CPLR 5519(a)
even if they fail to obtain the stay-continuation under
CPLR 5519(e).

Summerville leaves intact the underlying framework
of entitlement to an automatic stay under CPLR 5519(a).
Under that framework, the cost of an automatic stay in

Courts have retained jurisdiction
notwithstanding substantial
completion “where a challenged
modification is ‘readily undone.””

favor of a governmental litigant remains limited to the
cost of filing and serving a notice of appeal or motion
for permission to appeal.”® A private litigant, on the
other hand, must give an undertaking,'* or place prop-
erty” or a written instrument'® in the custody of the
court in order to become entitled to the stay.

Article 78 Proceeding Mooted

Governmental litigants also benefited from two
Court of Appeals decisions involving Article 78 pro-
ceedings' in zoning matters. In both cases the litigation
was ultimately decided on procedural grounds unre-
lated to the merits of the underlying dispute. In
Dreikausen v. Zoning Board
of Appeals® the Court dis-
missed an appeal by disgrun-
tled neighbors as moot where
construction had taken place
while the appeal was pend-
ing and was now sub-
stantially completed, even
though the appellants had
sought an injunction to pre-
vent the construction. The
Court clearly implied that the petitioners did not seek
an injunction early enough or vigorously enough. And
in Mendon Ponds Neighborhood Ass'n v. Delm," the Court
affirmed dismissal of a petition by a neighborhood as-
sociation because the petition had been filed with the
wrong clerk.

First, the mootness decision. In general, an appeal
will be considered moot unless the rights of the parties
will be directly affected by the determination of the ap-
peal and the interest of the parties is an immediate con-
sequence of the judgment.”’ However, this general rule
raises almost as many questions as it answers, particu-
larly in the context of a zoning dispute in which new
construction is proposed and then undertaken while an
appeal is pending. Evaluating a colorable claim of moot-
ness has involved a weighing of different factors. Does
the new construction itself vitiate the appeal? No. As
Chief Judge Kaye acknowledged in Dreikausen, “struc-
tures changing the use of property most often can be de-
stroyed. . . . [A] race to completion cannot be determi-
native, and cannot frustrate appropriate administrative
review.””! Thus, courts have retained jurisdiction
notwithstanding substantial completion “where a chal-
lenged modification is ‘readily undone.””*

The chief factor weighing in favor of mootness has
been “a challenger’s failure to seek preliminary injunc-
tive relief or otherwise preserve the status quo to pre-
vent construction from commencing or continuing dur-
ing the pendency of the litigation,” the Dreikausen
decision said.? However, a good argument could be
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made that the petitioners in Dreikausen had not been
lacking in diligence. They had filed their petition only
nine days after the zoning board granted the disputed
variance allowing construction of condominiums and
boat slips.

But the Court found it significant that the petitioners
had done nothing thereafter while work commenced
and foundation permits were issued — a marina was
torn down, a bulkhead repaired, utilities reconfigured,
and pouring of foundations begun.?* That was the state
of affairs when Supreme Court dismissed the petition
on its merits. It was only then, in connection with their
appeal to the Appellate Division, that the petitioners
sought injunctive relief (which was denied). And even
then, the Court said their request for injunctive relief
was “half-hearted”” - they “resisted posting any un-
dertaking” and “requested that the undertaking, if im-
posed at all, be ‘as low as possible.””*

The Court of Appeals in Dreikausen announced no
new rules. And it expressly disclaimed relying on laches
or vested rights” — two doctrines that lend support to
the conclusion reached by the Court as well as its rea-
soning. Yet, merely by taking the case and deciding it on
mootness grounds — an issue not addressed by the Ap-
pellate Division® - the Court has sent a message. It has
raised the bar for an appellant seeking to avoid moot-
ness. The conduct of the Dreikausen petitioners — filing
their Article 78 petition right after the disputed variance
was granted and then seeking an injunction pending ap-
peal as soon as the petition was denied — was decidedly
more diligent than that of the petitioners in the cases on
which the Court relied.”” One wonders why the Court
made a point of the petitioners’ having expressed their
disinclination to give a substantial undertaking when
they sought an injunction. Any non-governmental ap-
pellant would naturally prefer to be treated like the gov-
ernment in not having to give an undertaking to obtain
an injunction pending appeal.*’ It seems almost as if the
appellants lost their mootness challenge when they
failed to obtain the injunction pending appeal, thus al-
lowing construction to proceed.

Clerk of the Court

Like the petitioners in Dreikausen, those in Mendon
Ponds Neighborhood Ass'n v. Dehm,*! another Article 78
case, were not lacking in diligence. They bought their
index number and filed their petition on time. But they
were found to have filed it in the wrong office, i.e., that
of the Chief Clerk of the Supreme Court, who turned
out not to be “the clerk of the court” for purposes of fil-
ing an Article 78 petition. For those purposes, it is now
clear, “the clerk of the court” is the county clerk. The
Supreme Court’s order dismissing the petition for im-
proper filing on this basis was summarily affirmed by

the Appellate Division,” which was then affirmed by
the Court of Appeals.

An Article 78 proceeding is a “special proceeding.
As such, under CPLR 304, it is deemed “commenced”
by the filing of appropriate papers with “the clerk of the
court in the county in which the action or special pro-
ceeding is brought.”** As the Court explained in Mendon
Ponds, however, CPLR 304 does not define the term
“clerk of the court,” but the state constitution and
County Law do. The constitutional provision is limited.
It states only that the clerks of the several counties “shall
be clerks of the supreme court,”® thus leaving open the
possibility that the actual clerk of the Supreme Court
could also be a qualified clerk of the court under CPLR
304. But the County Law is more specific. It provides
that “the county clerk shall . . . be the clerk of the
supreme court and clerk of the county court within his
county.”* The Court of Appeals was impressed by this
language. It held that “the Legislature . . . has declared
that there shall be a single clerk, and that the county
clerk shall be the clerk of the Supreme Court.””

In Mendon Ponds as in Summerville, the Court’s pars-
ing of the statutory language was unassailable. Yet the
Court’s conclusion was essentially that the clerk of the
court is not “the clerk of the court” — a holding that may
have struck some as requiring further defense. So it was
appropriate for the Court to respond, and the Court did
respond, to the appellants” policy argument, which was
that the procedure they had followed fulfilled all of the
purposes underlying CPLR 304.

1733

The Court’s discussion of policy in Mendon Ponds was
short, citing Fry v. Village of Tarrytown®® for the proposi-
tion that “adherence to [the statutory] procedure en-
sures that the time of filing is authoritatively fixed when
the County Clerk date-stamps the papers, and that the
County Clerk, as custodian of public records, is prop-
erly informed of litigation that may affect local prop-
erty.”* Yet Fry in fact said nothing about the County
Clerk’s role as custodian of public records. Fry was a lib-
eralizing decision that allowed an Article 78 petitioner
to stay in court even though the order to show cause
that had been filed to “commence” the proceeding was
unsigned. Fry held that the statutory filing requirements
were not jurisdic:tional,40 and in fact, held that the state’s
principal interest in the filing system was “to raise
money for the State coffers, which is accomplished by
requiring the payment of a filing fee when an action is
commenced.”* In Mendon Ponds, that revenue purpose
was fulfilled when the petitioners bought their index
number for $170. One is left wondering who was really
harmed by the appellants” act of filing their Article 78
petition with the Supreme Court Clerk rather than the
County Clerk.
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On balance, then, on the civil side, the Court of Ap-
peals” appellate practice decisions since early 2002 have
increased the burden on those litigating against the state
or local government. Under Summerville, governmental
parties can get a second automatic stay pending appeal
after losing in the Appellate Division, even if they
missed the five-day deadline to apply for a continuation
of the initial stay. Under Dreikausen, it becomes more dif-
ficult to maintain a justiciable
controversy while appealing
an adverse governmental de-
cision that permits others to
change the status quo. And
under Mendon Ponds, practi-
tioners who, in seeking re-
view of government actions,
took the statute too literally
and assumed that the Clerk
of the Supreme Court was a
statutory “clerk of the court”
came in for a rude awakening.

Criminal Procedure — Preservation

On the criminal side, the Court’s important appellate
procedure decisions since early 2002 have generally
made it harder to reverse a conviction. In two cases, the
Court found that defendants” claims had not been pre-
served for appeal. These included two defendants’ race-
based challenges to jury selection and another defen-
dant’s claim that he was unconstitutionally deprived of
his right to counsel. On the other hand, in a case where
a lineup photo relied on by the trial court was missing
from the record on appeal (which had only a photo-
copy), the Court of Appeals rejected the defendant’s
claim that the absence of the photo prevented meaning-
ful appellate review of his claim that the victim’s identi-
fication testimony should have been suppressed, be-
cause the lineup was improperly suggestive. On the
defense side of the ledger, the Court reaffirmed statu-
tory limits on a prosecutor’s right to seek review of an
order dismissing an accusatory instrument.

In general, an issue is not properly preserved for ap-
pellate review unless an objection is lodged with a cer-
tain level of specificity in the trial court.* The Court of
Appeals has held® that the preservation rule has at least
three rationales: (1) to ensure that the claim is brought to
the trial court’s attention, (2) to alert all parties to al-
leged deficiencies in the evidence and advance the
truth-seeking purpose of the trial, and (3) to advance the
goal of swift and final determination of the guilt or
nonguilt of a defendant.

The practical difficulty the defendants had in People v.
James,** involving allegations that the prosecutor had
used peremptory challenges® in a racially discrimina-
tory manner in violation of the principles of Batson v.

After James, it is not enough

for defense counsel to allege
unlawful discrimination

in jury selection, name the jurors,
and make an argument.

Kentucky,* was not unusual. Their problem was that the
allegedly discriminatory nature of the prosecutor’s con-
duct did not appear until several jurors had been chal-
lenged. Once the pattern appeared, the defendants nat-
urally objected not only to the prosecutor’s challenge of
the current juror but also to the prosecutor’s previous
peremptory challenges that, in retrospect, seemed dis-
criminatory. In both cases on appeal in James, when the
defendant so objected the
prosecutor gave the court
race-neutral reasons for hav-
ing challenged all the jurors
in question. This turned out
to be the critical moment for
the defendants” counsel for
preservation purposes. Once
the prosecutor had given
race-neutral reasons, the bur-
den shifted back to the defen-
dant to show that the reasons
given were pretextual.” This third step “permits the
trial court to resolve factual disputes, and whether the
prosecutor intended to discriminate is a question of
fact.”*® Thus, the Court of Appeals held that when the
defendants failed to renew their objections after hearing
the prosecutor’s specific arguments with respect to each
such juror, the defendants failed to preserve their objec-
tions. Said Judge Smith:

When . . . a party raises an issue of a pattern of dis-
crimination in excluding jurors, and the trial court ac-
cepts the race neutral reasons given, the moving party
must make a specific objection to the exclusion of any
juror still claimed to have been the object of discrimina-
tion. It is incumbent upon the moving party to be clear
about any person still claimed to be improperly chal-
lenged.”

James represents a strict enforcement of the require-
ment that objections be specific.” After James, it is not
enough for defense counsel to allege unlawful discrimi-
nation in jury selection, name the jurors, and make an
argument. Once a prosecutor answers such a Batson
challenge, defense counsel must renew the objections to
each juror in light of the prosecutor’s answer in order to
preserve the issue for appellate review.

Not all issues are subject to preservation rules. An ex-
ception exists in favor of reviewing unpreserved consti-
tutional right-to-counsel claims.” But the Court of Ap-
peals in People v. Ramos, jealous of the preservation
doctrine, made clear that an unpreserved claim cannot
fall within the exception and gain appellate review
merely by being labeled as constitutional. In Ramos, the
Court found the purported constitutional claim to be a
claim of violation of the statute™ requiring that a person
arrested without a warrant be arraigned “without un-
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necessary delay.” However, because the defendant had
expressly disclaimed reliance on that statute — as op-
posed to the constitution — in his appeal, his claim was
found to be unpreserved.” Speaking for the Court,
Judge Rosenblatt said that to adopt the defendant’s
view by calling the claim constitutional “would skew
our preservation jurisprudence.””

Meaningful Appellate Review

As compared with preservation principles, which
tend to limit the scope appellate of review, there is a fun-
damental right of effective appellate review of a crimi-
nal conviction that, if vio-
lated, at least theoretically
entitles a defendant to a re-
versal of the conviction. That
right was reaffirmed by the
Court of Appeals in People .
Jackson®® and People v. Yavru-
Sakuk.”” But the Court held in
both cases that the loss of an
exhibit did not necessarily
deprive a defendant of this
fundamental right. In so
holding, the Court made
clear that a defendant would encounter a number of
procedural obstacles and logical burdens before becom-
ing entitled to a reversal of a conviction based on loss of
the right of effective appellate review.

Thus, the Court said, there is a

presumption of regularity which attaches to a judicial
proceeding and the unavailability of an exhibit, either
because it has been lost or inadvertently destroyed,
standing by itself, will not rebut that presumption. In-
deed, to rebut the presumption, the defendant has the
burden to make an appropriate showing that alterna-
tive methods to provide an adequate record are not
available. Therefore, a reversal is appropriate only
when a record cannot be reconstructed because of the
lapse of time, the unavailability of the participants in
the proceeding or some similar circumstance.

Accordingly, before finding that effective appellate
review is impossible, a procedure must be followed.

“An appellate court must first determine whether the
exhibit has “substantial importance’ to the issues in the
case or is essentially collateral.” Then, if the exhibit is
needed to resolve the issues raised on appeal, the ap-
pellate court must discern whether the record other-
wise reflects that information. If the information is re-
flected in the record and its accuracy is not disputed,
the loss of the exhibit itself would not prevent proper
appellate review. However, if the exhibit contains im-
portant information that is not otherwise available in
the record, a reconstruction hearing should be ordered
by the appellate court unless the defendant establishes
the futility of such a hearing.”’

In general, the Court of Appeals
in its appellate procedure
decisions since early 2002

has taken a modest view

of its own role and the role

of New York appellate courts.

In Jackson, the defendant had moved to suppress
identification testimony on the ground that the lineup at
which he was identified was unduly suggestive® be-
cause the lineup “fillers” were significantly older. At the
Wade hearing® on this issue, the trial court based its de-
nial of the defendant’s motion on its own examination
of the lineup photograph. At trial, however, the photo
was missing and a photocopy was used instead. (The
court noted that the defendant did not object to the in-
troduction of the photocopy and actually used it in sum-
mation.) The defendant was convicted and his convic-
tion was affirmed by the
Appellate Division. The
question confronting the
Court of Appeals on appeal
was whether the Wade deter-
mination was “supported by
evidence in the record.”®
Applying the analysis set
forth above, the Court first
acknowledged that the miss-
ing photograph was of sub-
stantial importance to appel-
late review of the trial court’s
decision not to suppress the
identification testimony. But it affirmed the Appellate
Division because the Court of Appeals” own “indepen-
dent review of the photocopy, along with the other evi-
dence, indicate[d] that the loss of the original photo-
graph did not prevent proper appellate review in this
case.”® This review was not detailed, but, as noted, the
Court did mention elsewhere that defense counsel had
failed to object to introduction of the photocopy at trial,
and had used the photocopy in summation. Implicitly,
then, as in Dreikausen, nonverbal conduct of appellant’s
counsel in Jackson helped to dissuade the Court from
adopting appellant’s point of view.

In Yavru-Sakuk, the item missing from the record was
a tape recording. A dentist had been convicted of sexual
abuse for fondling a 17-year-old girl during an appoint-
ment, but his conviction was reversed by the Appellate
Term. The issue was whether the loss on appeal of a trial
exhibit — a tape recording of a conversation in which the
defendant had responded to the victim’s allegations of
abuse — warranted summary reversal of the conviction
on the ground that the loss deprived the Appellate Term
of the ability to conduct any meaningful appellate re-
view. The Court remanded the case to the Appellate
Term to consider whether the tape had been critical to
the trial court’s conviction. If so, the appellate court
would then need to determine whether the defendant
had met his burden to establish that a reconstruction
would be futile. If the defendant had not met this bur-
den, the Court held, the appellate court should hold the
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appeal in abeyance and remit the matter to Criminal
Court for such a hearing. “If reconstruction of the tape
is accomplished,” said the Court of Appeals, “the court
should then address all issues raised but not decided in
the initial appeal. If reconstruction of the tape was
deemed necessary but was not accomplished, the court
should reverse the judgment of conviction and sentence
and dismiss the accusatory instrument.”**

Thus, an appellant seeking to protect the right of
meaningful appellate review faces obstacles; new facts
must be shown. While the Court of Appeals reaffirmed
the fundamental right of effective appellate review of a
criminal conviction, it remains difficult for a defendant
to take advantage of that right.

Statutory Appeals Only

Of course, prosecutors did not win all their cases in
the Court of Appeals. The Court held in People v. Her-
nandez® that if an accusatory instrument against a de-
fendant arrested without a warrant is dismissed pur-
suant to CPL § 140.45,% the People have no right to
appeal such a dismissal under CPL § 450.20(1).” The lat-
ter statute allows for appeals from certain specific or-
ders of dismissal but does not mention the former
statute.

Such a holding is not novel. It has long been estab-
lished that no appeal lies from a determination made in
a criminal proceeding unless specifically provided for
by statute.®®

The Court’s brief discussion of the applicable statute
in Hernandez aptly epitomizes its more general reluc-
tance — and that of appellate courts generally® - to en-
tertain appeals where there is no requirement to do so:

[Clourts must construe clear and unambiguous statutes
as enacted and may not resort to interpretive con-
trivances to broaden the scope and application of
statutes. This is especially so in one of the most highly
structured and highly particularized articles of proce-
dure - appeals. Where a statute delineates the particu-
lar situations in which it is to apply, an irrefutable in-
ference must be drawn that what is omitted or not
included was intended to be omitted or excluded.”

In general, as in Hernandez, the Court of Appeals in
its appellate procedure decisions since early 2002 has
taken a modest view of its own role and the role of New
York appellate courts. It has construed statutes literally.
It has decided cases on narrow grounds, eschewing
grandiose pronouncement and needless dictum. It has
avoided expanding either appellate court jurisdiction or
the scope of review. And in doing all these things the
Court has made it just a bit more difficult to take a suc-
cessful appeal.
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with a local criminal court pursuant to section
140.20, 140.25 or 140.40 is not sufficient on its face,
as prescribed in section 100.40, and if the court is
satisfied that on the basis of the available facts or
evidence it would be impossible to draw and file an
accusatory instrument which is sufficient on its
face, it must dismiss such accusatory instrument
and discharge the defendant.

CPL § 450.20(1) provides: “An appeal to an intermediate
appellate court may be taken as of right by the people
from the following sentence and orders of a criminal
court: 1. An order dismissing an accusatory instrument or
a count thereof, entered pursuant to section 170.30, 170.50
or 210.20.”

Hernandez, 98 N.Y.2d at 10 (citing People v. Stevens, 91
N.Y.2d 270, 277, 669 N.Y.S.2d 962 (1998)).

“An appeal, Hinnissy, is where ye ask wan coort to show
its contempt f'r another coort.” Finley Peter Dunne, Mr.
Dooley Says: The Big Fine, reprinted in Mr. Dooley on the
Choice of Law 42 (Edward J. Bander ed., 1963).

Hernandez, 98 N.Y.2d at 10 (citations and quotations omit-
ted).
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“Final Regulations” Set Rules
For Distributions From IRAs
And Qualified Retirement Plans

BY SUSAN SLATER-JANSEN AND AVERY NEUMARK

“Final Regulations” issued by the Internal Revenue Ser-
vice last year provide guidance that has been lacking for
anyone who has assets in an Individual Retirement Ac-
count (IRA),! a Qualified Retirement Plan,? an annuity
contract,® certain types of deferred compensation plans
for governmental employees,* or annuity contracts and
custodial or retirement income accounts maintained by
charitable organizations or public schools.”

In addition, the IRS provided “Temporary Regula-
tions”® covering the rules for Required Minimum Distri-
butions (RMDs) for defined benefit plans and annuity
contracts. The IRS indicated that the “temporary” ap-
proach was taken, in lieu of “final” or additional pro-
posed regulations, to provide more time to finalize the
regulations.

This article focuses mainly on how the regulations af-
fect participants in IRAs. In general the rules apply to
employer-sponsored plans and retirement plans gov-
erned by IRC §§ 401(a), (b), (k), 403(b) and 457(d)(2),
subject to rules and options contained within the plan
documents themselves. Because wide variations often
exist within these documents, however, it is imperative
that anyone who advises participants with respect to
these plans read all plan documents carefully before of-
fering any advice on the options the individuals may
have.

The Final Regulations do not depart significantly
from the dramatic changes that the “Proposed Regula-
tions” issued in 20017 made in the method for calculat-
ing Required Minimum Distributions. The final version
does, however, involve several refinements, namely:

* New tables® are provided for calculating the life ex-
pectancies that are a key component in arriving at the
yearly RMDs from a plan. The tables reflect the trend to-
ward longer life expectancies. The result, in almost all
cases, is that the Applicable Distribution Period during
which plan benefits must be withdrawn extends over
more years. That, in turn, means that the yearly RMDs
are less, allowing larger amounts to continue earning
tax-deferred interest in the plan account during a par-
ticipant’s lifetime.

* The deadline for identifying a deceased partici-
pant’s “Designated Beneficiaries” is September 30
(rather than December 31) of the year following the year
of the participant’s death.” The deadline for providing
documentation to the plan administrator (i.e., the IRA
custodian) where a trust is a Designated Beneficiary is
October 31 (rather than December 31) of the year fol-
lowing the year of the participant’s death.'’

¢ In calculating the length of the Applicable Distrib-
ution Period (ADP) during which distributions must be
made, the tables provided continue to assume that a
participant has chosen an individual beneficiary who is
10 years younger,"" with one exception. That exception
applies if the participant’s sole Designated Beneficiary is
a spouse who is more than 10 years younger."

SUSAN B. SLATER-JANSEN, a partner at
Sonnenschein, Nath & Rosenthal in
New York City, is a fellow of the
American College of Trust and Estate
Counsel. A graduate of Queens Col-
lege of the City University of New
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Rules of the Court of Appeals for Admission of Attor-
neys and Counsellors of Law.
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professor at Brooklyn Law School and
Fordham University Graduate School of Business. A
graduate of Yeshiva University, he received a J.D. from
Brooklyn Law School and an LL.M. from New York Uni-
versity.
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New Tables

The Economic Growth and Tax Relief Reconciliation
Act of 2001 (EGTRRA) mandated the issuance of new
life expectancy tables to re-
flect the fact that people are
living longer and no adjust-
ments have been made
since 1983. In general, the
new tables will require
smaller annual distribu-
tions than the previous ta-
bles.

Uniform Lifetime Table
This table is used for RMDs
during lifetime of any ac-
count owner (with the one exception listed in the next
paragraph). This table is a recalculation table based on
the owner’s age and a beneficiary 10 years younger, and
is used regardless of the Designated Beneficiary’s age or
whether there is a Designated Beneficiary."

Joint and Last Survivor Table This table is used only
if a spouse is the Designated Beneficiary and is more
than 10 years younger than the account owner."

Single Life Table This table is used in most cases
after the death of the account owner to determine the
beneficiary’s distribution period.”

Designated Beneficiaries

Separate accounts for Designated Beneficiaries gen-
erally should be established by December 31 of the year
following the year of a participant’s death. They then
take effect in the following year.

If a beneficiary designated by a participant or pur-
suant to terms of the IRA or Qualified Plan document,
makes a qualified disclaimer under Internal Revenue
Code § 2518 (IRC), or receives his or her entire benefit
before September 30 of the year following the partici-
pant’s death, that beneficiary will not be considered a
Designated Beneficiary whose age must be considered
in calculating the Applicable Distribution Period (ADP)
for the Required Minimum Distributions (RMDs) of the
successor or remaining Designated Beneficiaries. Unlike
the proposed regulations issued in 2001, however, if a
beneficiary dies before September 30 of the year follow-
ing the participant’s death (without disclaiming or re-
ceiving his or her share of the death benefit), he or she
will still be considered a Designated Beneficiary for pur-
poses of finding the correct ADP to calculate the RMDs
of the Designated Beneficiary (regardless of whether
there is a designated successor individual beneficiary).

IRS reporting requirements have also been simplified
for IRA participants (but not necessarily for IRA custo-
dians or Qualified Plan trustees). Under the Final Regu-
lations, the IRA custodian as of December 31 of the prior
year must supply the participant with a report of either

The deadline for identifying

a deceased participant’s
“Designated Beneficaries” is
September 30 of the year following
the year of the participant’s death.

(a) the actual amount of his or her RMD with respect to
that calendar year, along with the date such amount
must be distributed, using the Uniform Table, ignoring
the identity of the partici-
pant’s Designated Benefi-
ciary and all amounts con-
tributed by the participant
after December 31 of the
prior year; or (b) the RMD
due date, with an offer to
supply the participant with
a calculation of the exact
amount due. If the partici-
pant requests such a calcu-
lation, the custodian must
provide it (taking into account the participant’s actual
Designated Beneficiaries).

Such reports were first due to participants on January
31, 2003. Under the Final Regulations, the IRA custodian
must report to the IRS that an RMD is due but not the
amount that must be distributed. The reporting require-
ment to the IRS is effective for RMDs due for the 2004
Plan Year. Note, however, that no such reporting is re-
quired for beneficiaries after a participant’s death or for
403(b) plans.'®

Applicable Distribution Periods

RMDs will generally be calculated using the ADP
taken from the new Uniform Lifetime Table, which as-
sumes the participant has a Designated Beneficiary 10
years younger. If the sole Designated Beneficiary of a
participant’s IRA (or “separate share”) is the partici-
pant’s spouse who is more than 10 years younger than
the participant, the RMD will be calculated using the
ADP based on their actual ages in each distribution year,
using the new Joint and Last Survivor Table.

Under the prior rules, in order to qualify for the ex-
ception involving a much-younger spouse, the partici-
pant and the spouse had to be married for the entire dis-
tribution year. The Final Regulations provide exceptions
to the exception, so that if the participant and the spouse
are married on January 1 of a distribution year and the
spouse dies during the year, the new Joint Life Ex-
pectancy Table can still be used for that year, even if a
new Designated Beneficiary is named. If the participant
and the spouse are divorced during the year, as long as
the participant does not name a new Designated Benefi-
ciary in that year, the divorced spouse will continue to
be Designated Beneficiary for that year. In either event,
during the lifetime of the participant, the much-younger
spouse exception will not apply in each distribution
year following the divorce or the spouse’s death, and
(unless the participant names a new spouse who is more
than 10 years younger than the participant as the new
Designated Beneficiary) the participant will have to go
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Publications on the Web

The full text of the new Final Regulations is avail-
able from the Internal Revenue Service Web site. Go
to http://www.irs.gov and click on Retirement
Plans. Then under EP Published Guidance, click on
Guidance. Click on T.D. 8987, 67 Fed. Reg. 18988
(April 17,2002), 2002-19 LR.B. 852, and then scroll to
page 852 (http://www.irs.gov/pub/irs-irbs/irb02-
19.pdf).

Also helpful are IRS Publications 590 and 590
SUPP, Individual Retirement Arrangements. It is avail-
able on the IRS Web site as well. Take the Publica-
tions option and follow instructions for download-
ing (http:/ /www.irs.gov/pub/irs-pdf/p590.pdf).

A private site, http//www.benefitslink.com, also
provides informative material, including a summary
of some corrections to what was published in the
Federal Register.

back to using the new Uniform Table in the following
distribution year.'®

Choosing the Designated Beneficiary

The Final Regulations confirm that naming a charity
as a Designated Beneficiary will have no effect on RMDs
during the participant’s lifetime, because participants
may use the new Uniform Table during their lifetimes
regardless of whether there is a Designated Beneficiary.
If a participant is charitably inclined, choosing a charity
or charitable trust as a Designated Beneficiary of part or
all of his or her IRA now makes even better estate plan-
ning sense. Death benefits from IRAs, Qualified Plans
and all other plans subject to the Final Regulations are
subject to IRC § 691, and thus these benefits are subject
to both estate and income taxation. Charities receiving
these benefits are generally not subject to either estate or
income tax. Therefore, as long as the charity or charita-
ble trust receives its complete distributable share as a
Designated Beneficiary of a deceased participant before
September 30 of the year following the participant’s
death, the charity (or charitable trust) will receive the
entire death benefit distributed to it (undiminished by
any taxes, or with respect to some charitable trusts less
estate taxes but no income taxes) and not be counted as
a Designated Beneficiary in determining the RMDs of
the remaining Designated Beneficiary(ies).

Multiple Beneficiaries

The Final Regulations change only the timing for de-
termining the Designated Beneficiary(ies): September 30
of the year following the year of the participant’s death.

Before the participant’s death, the Designated Benefi-
ciary determined on the Required Beginning Date

(RBD) will have no effect on the timing and amount of
the participant’s distribution during lifetime — except, as
noted above, if the sole Designated Beneficiary of the
participant’s IRA is a spouse who is more than 10 years
younger. Therefore, just as in the 2001 Proposed Regula-
tions, and subject to the spousal requirements of IRC
§§ 411(a)(11) and 417(e) (which do not apply to IRAs)
participants may change their Designated Beneficiaries
as often as desired.

After a participant’s death, however, the amount of
RMDs will be determined by the life expectancy of the
oldest Designated Beneficiary as of September 30 of the
year following the participant’s death. Warning: If an en-
tity other than an individual (e.g., an estate, a charity,
certain trusts) is a beneficiary as of September 30 of the
year following the participant’s death, the participant is
treated as not having a Designated Beneficiary and
RMDs will be calculated accordingly.

Another clarification made by the Final Regulations
is that if the participant names his or her estate as the
beneficiary on a beneficiary designation form, or if the
estate becomes a beneficiary by operation of law (e.g., a
Designated Beneficiary predeceases the participant
without the participant designating a contingent benefi-
ciary and the IRA document does not designate a suc-
cessor individual (or a class of individuals) to be Desig-
nated Beneficiary(ies) in default of the participant’s
selection), the executor of the participant’s estate cannot
create Designated Beneficiaries by distributing the right
to IRA benefits to the estate’s beneficiaries, even if there
is only one beneficiary of the estate.

If a participant has named more than one Designated
Beneficiary or more than one Designated Beneficiary be-
comes entitled to a deceased participant’s benefits pur-
suant to the terms of the IRA plan document (ie., if a
participant dies without having designated a benefi-
ciary and no spouse survives the participant), the par-
ticipant’s remaining benefit will be distributed to his or
her surviving children.

The Final Regulations further clarify how to establish
separate shares or accounts in IRAs and in a partici-
pant’s Qualified Plan account balance. Multiple Desig-
nated Beneficiaries of an IRA or a Qualified Plan ac-
count balance, the Designated Beneficiaries as of the
participant’s death who are still Designated Beneficia-
ries on September 30 of the year following the partici-
pant’s death (e.g., their distributable share has not been
paid out or they have not made qualified disclaimers),
can divide the IRA or a Qualified Plan balance into sep-
arate shares or accounts by December 31 of the year fol-
lowing the participant’s death (whether the participant
dies before or after his or her RBD). The separate shares
must allocate all post-death investment gains and
losses, contributions and forfeitures for the period prior
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to the establishment of the separate shares on a pro-rata
basis in a “reasonable and consistent manner” among
the separate shares.

Once the separate share is established, however, the
life expectancy of the individual beneficiary of such sep-
arate share is used to compute post-death RMDs. In ad-
dition, the separate shares may be invested differently
from each other in accordance with the desires of the in-
dividual beneficiaries. To prevent the division of sepa-
rate shares or separate accounts from being deemed tax-
able distributions, it is essential that the separate
accounts stay in the name of the deceased participant
(e.g., “ABC Bank as custodian for John Doe, deceased,
IRA £/b/o John Doe, Jr.”).

Trusts

Technically it is the beneficiaries of a trust who will
be treated as the Designated Beneficiaries. The main dif-
ference between the Final Regulations and the 2001 Pro-
posed Regulations for trusts as Designated Beneficiaries
is the documentation that must be provided to the IRA
custodian (or the Qualified Plan trustee) and the due
dates for providing such documentation.

A trust will qualify as a Designated Beneficiary under
the Final Regulations provided that:

(a) the trust is valid under state law, or would be ex-
cept that it has no assets until the death of the partici-
pant

(b) the trust is irrevocable upon the death of the par-
ticipant;

(c) the beneficiaries of the trust are individuals (e.., a
charitable split-interest trust will not qualify) and are
identifiable pursuant to the terms of the trust;

(d) the required documentation is provided to the
plan administrator.

Where the trust has multiple beneficiaries, the bene-
ficiary with the shortest life expectancy will determine
the RMDs after the participant’s death. Multiple trust
beneficiaries cannot set up separate shares (with indi-
vidual distribution periods) unlike IRA or Qualified
Plan multiple Designated Beneficiaries.

During a participant’s lifetime, the documentation
requirements under the Final Regulations are required
only if the objective is to treat the participant’s spouse as
the sole beneficiary of the trust and thereby qualify the
spouse as the participant’s sole Designated Beneficiary.
To qualify, the participant must provide the plan ad-
ministrator with either:

(a) a copy of the trust, and agree to provide a copy of
all trust amendments within a “reasonable time” of each
such amendment; or

(b) a certified list of all trust beneficiaries (primary,
contingent and remainderpersons) with the condition of
their benefit entitlement, in order to establish that the
spouse is the sole Designated Beneficiary (in accordance
with the requirements of the IRS), and agree to supply
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certified corrections to the extent amendments to the
trust change any of the information previously pro-
vided and agree to give the plan administrator a copy of
the trust upon the plan administrator’s request.

After the death of a participant, the Final Regulations
require that a copy of the final version of the benefi-
ciary-trust or a certified list of all trust beneficiaries (pri-
mary, contingent and remainderpersons) and the condi-
tion of their entitlement as of September 30 of the
calendar year following the year of the participant’s
death, be provided to the plan administrator by October
31 of the year following the year of the participant’s
death.

Trusts are favored instruments of estate planners.
Unfortunately, the IRS does not appear to feel the same
way. The Final Regulations confirm that the only way to
assure that a trust beneficiary is the sole Designated
Beneficiary is for the trust instrument to require that the
Designated Beneficiary be able to withdraw from the
trust all distributions that the trustees take (whether
RMDs or other distributions) from the IRA or the Qual-
ified Plan’s account balance. Otherwise, all contingent
beneficiaries will be included as Designated Beneficia-
ries, and the age of the oldest Designated Beneficiary
(whether primary or contingent) will be used to deter-
mine the RMDs.

Some Basic Terms Used in IRAs and Retirement Plans

The following terms apply when working with
the minimum distribution rules for Individual Re-
tirement Accounts (IRAs) and various types of em-
ployment-related retirement plans.

Required Minimum Distribution (RMD). This is
the minimum amount that must be withdrawn from
an IRA each year beginning with the year the account
owner reaches age 70%. The first year’s withdrawal
may be delayed, however, until April 1 of the follow-
ing year (see Required Beginning Date).!

Each year’s RMD is determined by dividing the
owner’s aggregate account balances as of December
31 of the previous calendar year by the Applicable
Distribution Period (ADP), a figure based on life ex-
pectancy tables.

Except for the extension to April 1 that is allowed
for the first distribution, each year’s RMD must be
made by December 31 of that distribution year. Post-
poning the first required distribution until the fol-
lowing April 1 does not affect the need to take a dis-
tribution for the second distribution year. The RMD
for the second year must still be taken by December
31 of that year. The new rules state that the first-year
December 31 account balance, which is used in cal-
culating the second-year distribution, is not reduced
by an amount subsequently withdrawn to satisfy the
first-year RMD.

The penalty for not taking an RMD can be 50% of
the difference between the RMD and any lesser
amount actually distributed.”

Any distribution in excess of the amount required
for the first year, when taken in the second year on or
before April 1, cannot be credited toward the distrib-
ution required by December 31 of the second year.”
Distributions greater than the required minimum

cannot be used to reduce the RMD in subsequent
years either.

Required Beginning Date (RBD). This is the April
1 deadline for taking the first Required Minimum
Distribution, even though the distribution is actually
for the previous calendar year. The rules effectively
provide an automatic one-time extension to allow
extra time for financial planning. The second and
subsequent year’s RMD must be taken no later than
December 31 of the same year.*

Applicable Distribution Period (ADP). This is a
number that reflects the anticipated distribution pe-
riod, the number of years in which distributions will
be made from an account.

During the participant’s lifetime, the ADP is the
figure taken from the Uniform Lifetime Table corre-
sponding to the participant’s age in the applicable
distribution year. The only exception applies when
the participant’s sole Designated Beneficiary is a
spouse more than 10 years younger. In this case, the
ADP is taken from the Joint and Last Survivor Table
which provides for a longer distribution period.”

For the year following the year of the participant’s
death, the ADP is based upon the life expectancy of
the oldest Designated Beneficiary (unless separate
accounts are established) calculated using the benefi-
ciary’s attained age in that year. That ADP is reduced
by 1 for each subsequent year. The Final Regulations
increase the life expectancies and are reflected in new
Uniform Lifetime, Single Life and Joint and Last Sur-
vivor Tables.

Designated Beneficiary. This must be a living
person. Otherwise, the account will be treated as
having no Designated Beneficiary.® In effect, any de-
signee other than a living person (i.e., a charity or es-
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The Final Regulations make a distinction between a
“contingent” beneficiary who may be entitled to a por-
tion of a primary Designated Beneficiary’s benefit (if, for
example, the trustees are permitted to accumulate in-
come in the trust) and a “successor” beneficiary, who is
only entitled to the remaining benefit on the death of the
primary beneficiary (where no income is permitted to be
accumulated and all distributions withdrawn by the
trustees from the IRA or Qualified Plan’s account bal-
ance are directly turned over to the primary Designated
Beneficiary). A primary beneficiary is the sole Desig-
nated Beneficiary of a trust where there are only “suc-
cessor” beneficiaries and no “contingent” beneficiaries
are designated by the participant. In other words, only

tate) has a life expectancy of zero, thereby precluding
any option to spread distributions over that benefi-
ciary’s life expectancy. However, if a trust is desig-
nated and certain conditions are met, the beneficia-
ries of the trust may be treated as Designated
Beneficiaries.” (Note the deadline for submitting a
copy of the trust document or certified trust infor-
mation to the plan administrator or IRA custodian
has been accelerated from December 31 to October
31 of the year following the participant’s death, be-
ginning October 31, 2003.)

Before the participant’s death, all except those
who designate a spouse more than 10 years younger
as the sole beneficiary, use the Uniform Lifetime
Table to obtain the ADP without regard for the age of
a Designated Beneficiary.

After the participant’s death, a beneficiary may be
removed under certain circumstances until Septem-
ber 30 of the year following the year of death to
achieve a longer ADP. This might include removal of
a beneficiary by qualified disclaimer (under IRC
§ 2518) to allow a younger contingent beneficiary’s
life expectancy to be considered. For a charity, which
has no life expectancy, complete distribution of its
share by September 30 of the year following the par-
ticipant’s death can permit a living beneficiary’s life
expectancy to control. In addition, accounts with
multiple beneficiaries can be divided into separate

“conduit” trusts appear to allow the life expectancies of
“successor” beneficiaries to be ignored in determining
which Designated Beneficiary has the shortest life ex-
pectancy.

It is also unclear whether a “Dynasty Trust,” which
might go on for several generations after the partici-
pant’s death, will qualify as a Designated Beneficiary
(because it may not be possible to identify all the “ben-
eficiaries” until the trust terminates) unless contingent
beneficiaries of the trust, living at the death of the par-
ticipant, have some sort of right to compel total with-
drawals from the IRA or Qualified Plan account balance
upon their death (e.g., by power of appointment or di-
rected payment to their estates). Yet the IRS has taken

accounts for each beneficiary. This allows each of the
beneficiaries to base their pace of distributions upon
their own life expectancy (this division may be made
until December 31 of the year after death but should
be made earlier to allow time to determine the
RMD). The terms of the beneficiary designations af-
fect whether such adjustments are available. As was
true under the old rules, beneficiary designations
can take on the scope and complexity of the designa-
tions used in a will or trust. The new rules make it
clear that if an account passes to an individual under
a will or intestate state law, such individual is not
considered a Designated Beneficiary.®
Five-Year Rule: Under the 1987 Proposed Regula-
tions, when a participant died before the RBD, the
default rule required complete distribution of the
participant’s account within five years after the year
of death, unless the spouse was sole beneficiary or
other alternatives were provided for. The Final Reg-
ulations now default to the Life Expectancy Rule
whenever there is a Designated Beneficiary.” Also,
the Final Regulations provide an opportunity for
beneficiaries saddled with the Five-Year Rule to
switch to the Life Expectancy Rule if certain condi-
tions are timely met."
James E. Hughes
Hancock & Estabrook, Syracuse

IRC § 401(a)(9)(A).

IRC § 4974.

Treas. Reg. § 1.401(a)(9)-5, A-1(c), A-2.

Treas. Reg. § 1.401(a)(9)-2; Treas. Reg. § 1.408, A-3.
Treas. Reg. § 1.401(a)(9)-5, A-4.

Treas. Reg. § 1.401(a)(9)-4, A-1.

o (Sl (=SS LS)

7. Treas. Reg. § 1.401(a)(9)-4, A-5.
8. Treas. Reg. § 1.401(a)(9)-4, A-1.
9. Treas. Reg. § 1.401(a)(9)-3, A-2, A-4.

10. T.D. 8987; Treas. Reg. § 1.401(a)(9)-1, A-2(b)(2); Treas.
Reg. § 1.401(a)(9)-5, A-5(b).
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the position that if the terms of a trust document allow
for an estate to be a trust beneficiary, the trust will not
qualify as a Designated Beneficiary. Obviously, further
clarification by letter rulings, TAMS, amended Regula-
tions or case law is needed with respect to drafting
trusts that will qualify as
Designated  Beneficiaries.
Until such time, the “con-
duit” trust appears to be the
only type of trust that will
definitely qualify as a Desig-
nated Beneficiary.

If a spouse who is more
than 10 years younger than
the participant is treated as
the sole Designated Benefi-
ciary of a trust during the
participant’s lifetime, the
new Joint Life Expectancy table can be used to calculate
the participant’s RMDs. After the participant’s death,
distributions to the trust can then be suspended until
the year the participant would have turned age 70%.
Warning: Allowing the trustees to suspend distributions
might adversely affect the marital deduction for both
the IRA and the trust-beneficiary.

The Final Regulations do give some relief to plan ad-
ministrators, however: if RMDs are determined based
on information provided in certified statements or pur-
suant to trust instruments provided to the plan admin-
istrator, and the plan administrator “reasonably relied”
on such information to determine the participant’s
RMD, incorrect distributions thus determined will not
affect a plan’s qualified status. The participant who sup-
plied the information will, however, be subject to a 50%
penalty tax under IRC § 4974 based on the difference be-
tween the RMD that should have been taken in any year
pursuant to the actual terms of the trust in effect for the
year and the amount actually distributed in that year.

As in the 2001 Proposed Regulations, inter vivos
trusts, whether irrevocable or revocable, (as long as re-
vocable trusts become irrevocable on the death of the
participant) and testamentary trusts can qualify as Des-
ignated Beneficiaries.

Distribution Rules After Death

As in the 2001 Proposed Regulations, the Final Regu-
lations require that when a participant dies before what
would have been his or her RBD, the rules for deter-
mining the RMD depend on which of four possible sce-
narios applies: the participant’s spouse is the Desig-
nated Beneficiary, a non-spouse is the Designated
Beneficiary, multiple beneficiaries (regardless of
whether they include the participant’s spouse) are Des-
ignated Beneficiaries, or there is no Designated Benefi-
ciary. The rules in each of these circumstances appear in
the charts that accompany this article.

Trusts whether irrevocable or
revocable (as long as revocable
trusts become irrevocable on the
death of the participant) and
testamentary trusts can qualify
as Designated Beneficiaries.

The Final Regulations keep the 2001 Proposed Regu-
lation rule that if a participant has a non-Designated
Beneficiary and dies before his or her RBD, the life ex-
pectancy rule under IRC § 401(a)(9)(B)(iii) is the default
distribution rule rather than the Five-Year Rule under
IRC § 401(a)(9)(B)(ii),"” unless
of course the IRA or Quali-
fied Plan document provides
otherwise.”® The Final Regu-
lations provide a new transi-
tion rule, which permits Des-
ignated Beneficiaries subject
to the 1987 Proposed Regula-
tions to change to the life ex-
pectancy distribution option,
provided that (a) not all of
the amounts due the Desig-
nated Beneficiary had already been distributed, and (b)
all amounts that would have been required to be dis-
tributed under the life expectancy rule are distributed
by the earlier of December 31, 2003, or by the end of the
five-year period following the year of the participant’s
death.

If the participant dies on or after the RBD, IRC
§ 401(a)(9)(B)(i) requires that distributions be made “at
least as rapidly” as they would have been if the partici-
pant had survived. The Final Regulations require that in
the year of the participant’s death, the participant’s (not
the beneficiary’s) RMD must be distributed to the bene-
ficiary in the year of the participnt’s death, to the extent
it had not already been distributed to the participant in
that year.

Beginning with the year after the participant’s death,
the Final Regulations provide a new rule to determine
the ADP if the participant has a Designated Beneficiary:
the distribution period will be the longer of (a) the re-
maining life expectancy of the Designated Beneficiary
(or the oldest Designated Beneficiary if there are multi-
ple beneficiaries) or (b) the remaining life expectancy of
the participant. Otherwise, as under the 2001 Proposed
Regulations, the ADP will depend on whether the
spouse is the sole Designated Beneficiary, a non-spouse
is the Designated Beneficiary, there are multiple benefi-
ciaries or there is no Designated Beneficiary. See the
charts that accompany this article.

Rollover Spousal IRAs

The Final Regulations confirm that a participant’s
surviving spouse may elect at any time after the partici-
pant’s death to treat the balance in the participant’s ac-
count as the spouse’s own IRA." Nevertheless, the rule
still holds that only a surviving spouse can make a qual-
ified rollover or can make the election to treat the IRA as
the spouse’s own.?
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Rules for Computing Required Distributions

Example 1 Effect on married couples of the new
rules for calculating life expectancies and the bene-
fit of the new tables.

Roseann’s IRA account balance on December 31
in the year before she reached age 70%2 was $1 mil-
lion. Her birthday is June 6th, so she will actually
reach her 71st birthday in the same year she reaches
age 70%. Roseann’s Designated Beneficiary is her
husband, Kevin, who will be 73 in that same year.

Under the 1987 rules, Roseann’s Applicable Divi-
sor for her first RMD would have been 19 and her
first RMD would have been $1 million + 19 =
$52,632.

Using the 1987 MDIB Table under the 2001 rules,
her Applicable Divisor denominator would have
been 25.3, even if she did not have a Designated
Beneficiary. Her first RMD would be $1 million +
25.3 = $39,526. Under the Final Regulations, the
ADP from the 2002 MDIB Table is 26.5, reducing her
tirst RMD to $37,736.

Example 2 Applicable Divisor when spouse’s
age difference is more than 10 years and the benefit
of the new Tables.

On his Required Beginning Date, Donald, a wid-
ower, named his children as Designated Beneficia-
ries of his IRA. After taking three Required Mini-
mum Distributions using the Uniform Distribution
Table, at age 74 he marries Daisy, age 44 and names
her as his sole Designated Beneficiary.

Donald is now 75, Daisy is 45, and their joint life
expectancy from the old Joint Life and Last Survivor
Table is 38.1 (compared with 21.8 from the Uniform
Distribution Table). The following year, their joint
life expectancy would have been 37.1. Under the
new Joint and Last Survivor Table, their joint life ex-
pectancy is 39.2 and 38.2 the following year.

The net result is that Donald’s Required Mini-
mum Distribution each year is the least under the
new table and more assets will remain in the ac-
count over a longer period.

Example 3 Effect of ability to fix the Designated
Beneficiary after death under final rules.

Alice, a widow, designates a charity to receive
$100,000 of her 401(k) death benefit, and her son,
Regis, to receive the balance.

Under the Final Regulations, Alice would be
treated as not having a Designated Beneficiary un-
less distribution of the $100,000 to charity is made
before September 30 of the year following the year

of her death. If the charitable distribution is made,
Regis will be her Designated Beneficiary.

Example 4 ADP when there is ultimately no Des-
ignated Beneficiary.

Jane died at age 76 without naming a Designated
Beneficiary to receive her 401(k) death benefit, and
the plan document did not provide a Default Desig-
nated Beneficiary. Her life expectancy in the year of
her death under the new Single Life Table is 12.7
years.

The ADP that her estate must use in the year after
her death is 11.7 years. In subsequent years, it will
be 10.7, 9.7, 8.7 years, etc.

If Jane died at age 66 without naming a Desig-
nated Beneficiary, the Five-Year Rule would apply.

Example 5 ADP when a non-spouse is ultimate
Designated Beneficiary.

Steven died at age 80. His wife, Jean, his primary
Designated Beneficiary, died two years earlier.
Steven had named as his successor Designated Ben-
eficiary a qualifying trust for the benefit of his chil-
dren.

Steven had not taken his Required Minimum
Distribution in the year of his death. The Trustees
will have to withdraw and distribute to his children
his RMD before December 31 of that year, using 18.7
as the ADP, as provided in the new Uniform Life
Table for a person age 80. As long as a copy of the
trust is delivered to the IRA custodian by October 31
of the year following Steven’s death, the RMD to the
children through the qualifying trust that year will
be based on the ADP in the new Single Life Table for
the age of the oldest child who is a Designated Ben-
eficiary. The ADP will decrease by 1 in each subse-
quent year until the benefit is fully distributed.

Example 6 No deduction for first RMD made
April 1 of year after age 70%2.

Samuel’s IRA account balance on December 31,
2001, the year before he reached age 70 and 70"z is
$500,000. His RBD is April 1, 2003. Assume his ac-
count balance at December 31, 2002 is $400,000.
Under the Final Regulations, if he postpones his
2002 RMD wuntil April 1, 2003, this distribution
would be calculated as $500,000 divided by 27.4 or
$18,248. Samuel must take a second distribution no
later than December 31, 2003. The second distribu-
tion would be $400,000 divided by 26.5 or $15,094.
The $400,000 would not be reduced by $18,248.
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To qualify for this election, the spouse must be the
sole Designated Beneficiary of the IRA or separate share
of the IRA (or be a beneficiary at the participant’s death
and make a rollover of his or her share by September 30
of the year following the participant’s death) and have
the unlimited right to withdraw amounts from the IRA.
If a trust is named as the Designated Beneficiary, the
spouse may not make a rollover, even if the spouse is
the sole beneficiary of the trust. If the spouse makes the
election in the year of the participant’s death, only the
balance of the participant’'s RMD must be taken by the
spouse in that year, even if the spouse is also over age
70% at the participant’s death.”!

The surviving spouse is deemed to have made a
rollover election if at any time either of the following oc-
curs: (a) any amount in the IRA that would be required
to be distributed to the spouse as a beneficiary is not paid
out; or (b) any additional amount is contributed to the
IRA by the spouse (which then becomes subject to the
lifetime distribution rules with the spouse as the partic-
ipant).

Once the spousal rollover election is made, the
spouse is treated as a participant for all purposes under
the Internal Revenue Code.”
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If the spouse makes the election (regardless of
whether the spouse continues to use the participant’s
IRA or actually transfers the participant’s IRA account
balance into a new spousal rollover IRA), he or she can
designate new beneficiaries and use the Uniform Table,
based on the spouse’s age in the years following the
original participant’s death. However, if the spouse has
not attained age 59%, the spouse will be subject to the
10% early withdrawal penalty for all distributions made
(except for the participant’s RMD in the year of the par-
ticipant’s death) prior to the year the spouse attains age
59%, except to the extent the spouse chooses a distribu-
tion plan that fits into the IRS requirements for an ex-
ception to the early withdrawal penalty rules. For ex-
ample, to qualify for the exception, a strategy could be
to elect a distribution period for the joint life expectancy
of the spouse and his or her Designated Beneficiary,
based on the new Joint and Last Survivor Table, which
must last until (a) the year the spouse attains age 59%, or
(b) five years from the date the distribution commences,
if later.

The advantage of a rollover is, of course, that it
lengthens the distribution period for the spouse by
using the Uniform Table with the spouse as the partici-
pant. After the spouse’s death, the ADP is based on the
life expectancy of the spouse’s Designated Beneficiary
from the new Single Life Table. If the spouse fails to
make a rollover, his or her life expectancy from the Sin-
gle Life Table will be used to determine RMDs each year
until the spouse’s death. Thereafter, RMDs will be de-
termined based on the spouse’s life expectancy (from
the Single Life Table) in the spouse’s year of death, less
1 for each year thereafter.

Spousal rollovers now can be made from Qualified
Plans to IRAs, from Qualified Plans to Qualified Plans
(if permitted by the receiving plan document), from IRA
to IRAs, from § 403(b) plans to other § 403(b) plans
(again if permitted by the receiving plan document) and
from § 403(b) plans to IRAs.

The Final Regulations also liberalize plan aggrega-
tion rules. That is, if an individual is a participant in
more than one IRA, he or she may calculate the RMDs
from each, aggregate them and take them from one or
more of the IRAs. This is not a new rule. What is new is
that aggregation withdrawals are permitted from like
plans only. For example, a participant cannot aggregate
IRAs in which he or she is the owner with those in
which he or she is the beneficiary of a deceased partici-
pant. Roth IRAs must be separately aggregated, as must
§ 403(b) plans (also separated by an individual’s status
as a participant or as a beneficiary).” No aggregation
distributions are permitted from Qualified Plans.

Additional Changes
Contributions to and distributions from a partici-
pant’s account balance made after December 31 of any
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Examples of Rollover Rules

lllustrations of rollover rules depending on
spouse’s age under new rules John has named his wife
Myra as beneficiary of his IRA. Myra has her own IRA
and has designated John as her beneficiary. John dies
first at age 73 and Myra has already reached her own Re-
quired Beginning Date.

After taking the Required Minimum Distribution for
the year of John’s death from John’s IRA, based on his
life expectancy from the Uniform Lifetime Table (using
John's age in the year of his death), she can place the bal-
ance of her husband’s IRA funds in a new rollover-
spousal IRA, name a new Designated Beneficiary, and
distributions starting in the following year will be based
on the ADP in the Uniform Lifetime Table for her age.
Each year, Myra must take separate distributions from
the spousal rollover IRA and from the IRA that she
owned before her husband’s death.

Suppose, however, that Myra was 58 at her husband’s
death.

She must take the minimum distribution that her hus-
band would have been required to take from his IRA in
the year he died, but she can then place the remaining
funds in a rollover-spousal IRA of her own. She may not
make further withdrawals from her spousal-rollover IRA
until she reaches 59%. If she wants to postpone taking
distributions as long as possible, she can wait until she
reaches age 70%. When she reaches her Required Begin-
ning Date (April 1 of the year following her attaining age
70%2), she must take separate distributions each year
from the rollover-spousal IRA and her own IRA; she will
not be allowed to withdraw an amount from one equal to
the total distribution required from both.

If she leaves the funds in her husband’s IRA account
and does not elect to treat it as her own, the normal rules
for a surviving spouse Designated Beneficiary will apply
(i.e., she must start her Required Minimum Distributions
in the year after her husband’s death since he already
started distributions. The distributions will be based on
her life expectancy recalculated each year).

If she wants to name her children as her beneficiaries,
the best strategy will likely be to start new rollover IRAs
and designate one child as beneficiary of each. In this
way, the ADP will be taken from the Uniform Lifetime
Table during her life. After her death, each child’s RMD
will be based on that child’s life expectancy based on his
or her age in the year after her death, and reduced by 1
each year thereafter.

Differing results depending on whether spouse
elects a rollover under new rules Douglas designated
Cynthia, his surviving spouse, as sole Designated Bene-
ficiary of his 401(k) plan. Douglas was 73 and Cynthia
was 70 when he died.

On December 31st of the year before Douglas” death,
his account balance was $470,000 after the distribution
was made for that year. In the year of his death, the ADP
from the new Uniform Lifetime Table was 24.7. The min-
imum distribution to Cynthia in the year of his death
was $470,000 + 24.7 = $19,028.

At the end of the year in which Douglas died, the ac-
count balance, after the deduction of the $19,028 distrib-
ution and the posting of interest and dividends for the
year, was $475,000.

Cynthia elects not to place the funds in a rollover-
spousal account. In the year after her husband’s death,
Cynthia is 71 and the Applicable Divisor from the Single
Life Table is 16.3. The required distribution is thus
$475,000 + 16.3 = $29,141. After the distribution and post-
ing of interest and dividends on the $475,000 during the
year, the year-end balance in the account is $450,000.

The next year, at age 72, Cynthia dies. Douglas had
designated their grandson, Ray, age 19, as his contingent
beneficiary. In the year of Cynthia’s death, the Applica-
ble Divisor used to calculate the minimum distribution
to Ray is 15.5, the same figure that would have applied
to a person age 72 if Cynthia had lived. Thus, the mini-
mum distribution is $450,000 + 15.5 = $29,032.

In the first year after Cynthia’s death, the Applicable
Divisor will be 14.5. In subsequent years, it will be 13.5,
125, 10.5, etc.

If, instead, Cynthia had elected to place the funds in a
rollover-spousal IRA, the Required Minimum Distribu-
tion in the year of Douglas” death would still have been
$19,028. She would have to withdraw the amount before
she could place it in a spousal-rollover IRA.

Assume that Cynthia then named her grandson, Ray,
as Designated Beneficiary of her spousal-rollover IRA.
The next year, at age 71, the ADP is 26.5, using the new
Uniform Lifetime Table, and the Required Minimum
Distribution is $475,000 + 26.5 = $17,925. After the distri-
bution and posting of interest and dividends, the account
balance is $500,000.

If she dies at age 72, Ray must take a distribution in
the amount that would have had to be distributed to
Cynthia if she had lived, using the ADP from the new
Uniform Lifetime Table — $500,000 + 25.6 = $19,531. After
the distribution and posting of interest and dividends,
the balance in the account is $520,000.

The next year, the ADP would be 63.0, calculated
using the new Single Life Table for Ray at age 20. The Re-
quired Minimum Distribution to Ray in that year would,
thus, be $520,000 + 63.0 = $8,524. In each subsequent
year, the ADP would be 1 less than it was the previous
year, until all the funds were exhausted.
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Owner Dies Before Required Beginning Date

Distribution Pattern

Applicable Distribution Period

Comments

SpouseIs Sole | The first of the RMDs! must be made by the
Designated later of:
Beneficiary (1) December 31 of the calendar year

following the year when the participant
died, or

(2) December 31, of the year when the
participant would have been 70%.>

The spouse may select one or more Desig-
nated Beneficiaries to receive any funds
remaining at her/his death. If the spouse
dies before the first date for RMDs, the
spouse is treated as participant and the
appropriate rule in the next three boxes is
used.

The spouse may rollover distributions into
an IRA, or if taken from specified plan, into
qualified plan, 403(b) plan or governmental
457 plan (except for participant’s RMD in
year of death if not taken before death).?

Select from the Single Life Table,
using the surviving spouse’s actual
age in the year after the participant’s
death.

In subsequent years, use the
surviving spouse’s age in that year.

After the spouse dies, use the Single
Life Table and choose the spouse’s
age at death. For the first
distribution required in the year
after the spouse’s death reduce the
spouse’s life expectancy in the year
of spouse’s death by 1, and continue
to reduce by 1 for each year
thereafter.t

Distributions from spousal rollover
will depend on identification of
beneficiary of spousal rollover.

Spouse’s life expectancy is recalcu-
lated during spouse’s lifetime, but
not after death.’

Marital status of the participant is
determined as of January 1 of each
year. Death or divorce is
disregarded until the following year,
except for divorce if a new
beneficiary is designated in the same
year.®

A change in beneficiary due to the
spouse’s death is not recognized
until the next year.

Non-Spouse Is
Sole

The first of the RMDs” must be made by
December 31 of the year following the year

Select from the Single Life Table,
using the Designated Beneficiary’s

Life expectancy of non-spouse
beneficiary is not recalculated. Five

Designated of the participant’s death unless five year age in the first year after the year rule is no longer default rule
Beneficiary rule is elected.8 participant’s death. and beneficiary may switch to life
In subsequent years, deduct 1 from expectancy rule provided that
The Designated Beneficiary can name one the figure used in the previous year. amounts that would have been
or more successor designated beneficiaries If five year rule elected distribution required to be distributed under life
to receive any remaining benefits when of entire account must be made no expectancy rule are distributed by
he/she dies. later than end of fifth year following earlier of December 31, 2003 or the
year of death. No annual fifth year following year of
distributions are required.’ participant’s death.
Multiple The first of the RMDs'” must be made by Select from the Single Life Table, Note that the Final Regulations
Designated December 31 of the year following the year | using the age of the oldest change the date that beneficiaries
Beneficiaries of the participant’s death, even if the Designated Beneficiary in the first must be determined from December
spouse is one of the beneficiaries. year after participant’s death. (If 31 to September 30 of the year
Beneficiaries at participant’s death who are | separate accounts have been created | following participant’s death.
still beneficiaries on (or dies prior to) each account uses the age of the
September 30 following year of death, are account’s beneficiary, even if the Separate accounts can be set up even
Designated Beneficiaries. Until the oldest Designated Beneficiary dies after the year following death and
December 31 following year of death the after September 30 of the year will be recognized from that point
Designated Beneficiaries have the option to | following participant’s death.) but the Applicable Distribution
place the funds into separate accounts, In subsequent years, deduct 1 from Period does not change.
dividing all income, gains, losses and the figure used in the previous
expenses on a pro rata basis. The year."?
Applicable Distribution Period of each
account is then determined.!!
No The funds must be paid to the owner’s No significant change from 2001
Designated estate, a charity or non-qualifying trust regulations.
Beneficiary using the Five-Year Rule.”® Life expectancy of owner is not

recalculated.

Note: The title for each separate account must retain the name of the deceased IRA owner (e.g., Metropolis Bank as Custodian for Clark Kent,

deceased IRA, fbo Lois Lane).

1. A plan may specify, however, that the Five-Year Rule 8. Treas. Reg. § 1.401(a)(9)-3, A-3(a).
applies. The default rule is now the life expectancy rule. 9. Treas. Reg. § 1.401(a)(9)-5, A-5(c)(1).
2. Treas. Reg. § 1.401(a)(9)-3, A-3(b). 10. A plan may specify, however, that the Five-Year Rule
3. Treas. Reg. § 1.408-8, A-5(a). applies. The default rule is now the life expectancy rule.
4. Treas. Reg. § 1.401(a)(9)-5, A-5(c)(2). 11.  Treas. Reg. §§ 1.401(a)(9)-4, A-4, 1.401(a)(9)-5, A-5, A-7.
5. Id. 12, Id
6. Treas. Reg. § 1.401(a)(9)-5, A-4(b)(2). 13.  IRC § 1.401(a)(9)(B)(ii); Treas. Reg. § 1.401(a)(9)-3, A-4.
7. A plan may specify, however, that the Five-Year Rule
applies. The default rule is now the life expectancy rule.
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Owner Dies On or After Required Beginning Date

If not already made before death, a distribution must be made from the account for the amount that would have been required for the year
in which the owner died.

Distribution Pattern

Applicable Distribution Period Comments

Spouse Is
Sole
Designated
Beneficiary

The first of the RMDs must be made by
December 31 of the year following the year
of the participant’s death.

The spouse can name one or more
Designated Beneficiaries to receive the
remaining benefits when he/she dies. If
there is a remarriage and the new husband
or wife is named, that person will nof be
treated as a spouse for this account unless
the spouse makes a spousal rollover and
names the new spouse as Designated
Beneficiary of the spousal rollover.

The spouse may rollover distributions into
an IRA, qualified plan, 403(b) plan or
governmental 457 plan (except for
participant’s RMD in year of death if not
taken before death) any time after the
participant’s death.!

Select from the Single Life Table, using | Spouse’s life expectancy is recal-
the surviving spouse’s age in the year | culated during spouse’s lifetime,

after participant’s death to determine but not after death.?

the life expectancy factor.

In subsequent years, use the spouse’s Marital status of the participant is

age in that year to determine the life determined as of January 1 of each

expectancy factor. year. Death or divorce is disre-
garded until the following year

After the spouse dies, use the Single unless a new Designated

Life Table and find the spouse’s age at | Beneficiary is designated by the

death. For the first distribution year divorced participantf*

and each subsequent year, reduce the

life expectancy factor at the spouse’s A change in beneficiary due to the

age at death by 1.2 spouse’s death is not recognized

until the next year.
Distributions from spousal rollover
will depend on identification of Participant’s RMD in year of death
beneficiary of spousal rollover. is paid to the spouse in the year of
death to the extent not paid to
participant prior to death. Spouse
does not have to take a separate
RMD in that year, even if spouse
makes a rollover that year.’

Non-Spouse

The first of the RMDs must be made by

Select from the Single Life Table, using | Life expectancy of non-spouse

The likely recipient(s) will be the estate, a
charity, or a non-qualified trust.

Is Sole December 31 of the year following the year | the Designated Beneficiary’s age in the | beneficiary is not recalculated.
Designated of the participant’s death. first year after participant’s death to
Beneficiary determine life expectancy factors. If life expectancy of owner is longer
The Designated Beneficiary can name one In subsequent years, deduct 1 from the | than Designated Beneficiary
or more beneficiaries to receive any life expectancy factor used the (Designated Beneficiary is older
remaining benefits when he/she dies. previous year. If participant’s life than participant) the Applicable
expectancy is longer, determine as if Distribution Period is the remaining
there is no Designated Beneficiary.® life expectancy of participant.”
Multiple The first of the RMDs must be made by Select from the Single Life Table, using | Note that the Final Regulations
Designated December 31 of the year following the year | the age of the oldest Designated change the date that beneficiaries
Beneficiaries | of the participant’s death. Beneficiary in the first year after must be determined from
The individual beneficiaries at the death of | participant’s death to determine life December 31 to September 30 of the
the participant, whether named by the expectancy factor. In subsequent year following the participant’s
participant or pursuant to the plan years, deduct 1 from the figure used in | death.
document, who remain beneficiaries as of the previous year.
(or die prior to) September 30 of the year (If the beneficiaries have divided the Separate accounts can be set up
following the participant’s death are the accounts, each account uses the age of | even after the year following death
Designated Beneficiaries. Until December the Designated Beneficiary of such and will be recognized from that
31 following the year of death, the separate account.)’ point but the Applicable
Designated Beneficiaries have the option to Distribution Period does not
place the funds into separate accounts, change.
dividing all income, gains, losses and
expenses on a pro rata basis. The
Applicable Distribution Period of each
account is then determined.?
No The first of the RMDs must be made by Select from the Single Life Table. In No significant change from 2001
Designated December 31 of the year following the year | the first year, use the age the regulations.
Beneficiary of the participant’s death. participant was or would have been

on her/his birthday in the calendar
year of death.

Deduct 1 from the figure used the first
year and each subsequent year.!’

Note: The title for each separate account must retain the name of the deceased IRA owner (e.g., Metropolis Bank as Custodian for Clark Kent,
deceased IRA, fbo Lois Lane).

Id.

IS S

Treas. Reg. § 1.408-8, A-5(a).
Treas. Reg. § 1.401(a)(9)-5, A-5(c)(2).

Treas. Reg. § 1.401(a)(9)-5, A-(b)(2).
Treas. Reg. § 1.408-8, A-5(a).

Treas. Reg. § 1.401(a)9-5, A-5.

Treas. Reg. § 1.401(a)(9)-5, A-5.

Treas. Reg. §§ 1.401(a)(9)-4, A-4, 1.401(a)(9)-5, A-5, A-7.
Id.

10.  Treas. Reg. § 1.401(a)(9)-5, A-5.

o N o

Journal | February 2003

49



Joint and
Last Survivor Table

Treas. Reg. § 1.401(a)(9)-9, A-3.

year will generally be disregarded for the purpose of
computing a participant’s RMD for the following year,
even if the contributions are allocated as of a date in the
year prior to that December 31. Rollover IRA amounts
and re-characterized conversion contributions (between

A 7 71 72 7 74 7
ges | 70 5 > Roth and regular IRAs) not in such accounts on Decem-
35 487 | 48.7 | 487 | 48.6 | 48.6 | 48.6 . .
3% S D AN A AR A AR o ber 31 of a prior year, however, may be required to be
: : : : : : added back to the respective accounts to determine cor-
37 46.8 | 46.8 | 46.8 | 46.7 | 46.7 | 46.7 rect RMDs.
38 459 | 459 | 458 | 458 | 458 | 457 Distributions made on April 1 of the year after a par-
39 44.9 | 449 | 449 | 448 | 448 | 448 ticipant attains age 70% (the RBD), will no longer reduce
40 440 | 440 | 439 | 439 | 439 | 438 the prior year’s account balance to determine the partic-
41 43.1 43.0 | 43.0 | 43.0 42.9 42.9 ipant’s second RMD.
BT BLEL A 20 e e ot chnge
3 3 : : : : 0 Most of the rules set forth in the 2001 Proposed Reg-
44 403 | 403 | 402 | 402 | 40.1 | 401 ulations have been at least slightly changed, but the
45 394 | 394 | 393 | 393 | 392 | 392 TEFRA 242(b) Elections, under § 242(b) of the Tax Eq-
46 38.6 | 385 | 384 | 384 | 383 | 383 uity and Fiscal Responsibility Act of 1982 for Qualified
47 377 376 | 375 | 375 | 374 | 374 Plan account balances, may still remain in effect unless
48 36.8 | 36.7 | 36.6 | 36.6 | 36,5 | 36.5 a distribution is taken that does not comply with the
49 359 | 359 | 358 | 357 | 35.6 | 35.6 election. In the year after the distribution, an amount
50 351 | 35.0 | 349 | 348 | 348 | 347 equal to the total distributions that would have been re-
51 343 | 342 | 341 | 340 | 339 | 338 quired if the election had not been in place must be dis-
52 | 334 | 333 332 | 331 | 330 | 330 tributed *
53 32.6 325 | 324 | 323 322 | 321 With respect to annuities from defined benefit plans,
54 318 | 317 | 316 | 315 | 314 | 313 Fhe joint and s.ufviyor. annuity table for non-spouse Dgs—
55 311 | 309 | 308 | 306 | 305 | 304 ignated Beneficiaries is the same as the Fable set fqrth in
the 1987 and the 2001 Proposed Regulations. That is, the
56 30.3 | 30.1 | 300 | 29.8 | 29.7 | 29.6 . . s
annuity that may be paid to a non-spouse beneficiary is
57 295 | 294 | 292 | 29.1 | 289 | 288 . . ,
5 5 TYRE) w1l 2 still reduced by the same percentage of the participant’s
o8 8.8 86| 28. 8.3 8. 8.0 annuity (e.g., if the beneficiary is not more than 10 years
59 281 | 279 | 277 | 275 | 274 | 272 younger than the participant, the survivor’s annuity can
60 274 272 | 270 | 268 | 266 | 26.5 be as much as 100% of the participant’s, but if the bene-
61 26.7 | 265 | 263 | 261 | 259 | 257 ficiary is 11 years younger, his or her annuity may only
62 | 261 | 258 | 256 | 254 | 252 | 25.0 be 96% of the participant’s).?
63 254 | 252 | 249 | 247 | 245 | 243 Nevertheless, annuity payments may now be made
64 248 | 245 | 243 | 240 | 238 | 23.6 to a participant for a period certain that is as long as the
65 243 | 239 | 237 | 234 | 231 | 229 ADP under the new Uniform Table for the participant’s
66 237 | 234 | 231 | 228 | 225 | 223 age in the year of the annuity’s starting date, regardless
67 232 | 228 | 225 | 222 | 219 | 216 of the identity of the participant’s Designated Benefi-
68 227 12231220 | 216 | 213 | 21.0 ciary. This period certain is not required to change on
69 202 | 218 | 214 | 211 | 208 | 205 th.e pfirticipant’s death, even if the remair.ling period cer-
70 218 | 213 | 209 | 206 | 202 | 19.9 tain is llon%erl.(f)r shorter tharic the 1})1e51gnate.d ]?enLe-f;—
71 | 213 209 | 205 201 | 197 | 194 clary’s single life expectancy (from the new Single Life
Table). Naturally, there is an exception for a partici-
72 209 | 205 | 200 | 19.6 | 193 | 189 , ho is hi h le Desi d Benefi
7 206 12011 196 1192 | 188 | 184 pant’s spouse who is his or her sole Designated Benefi-
: : : : : : ciary and is more than 10 years younger than the partic-
74 202 1197 | 193 | 188 | 184 | 18.0 ipant. If the annuity provides only for a period certain
75 199 1194 189 | 184 | 18.0 | 17.6 with no life annuity (e.g., 25 years), the annuity may be
76 196 1191 | 186 181 @ 17.6 | 17.2 for as long as the ADP based on their actual ages from
77 194 | 188 | 183 | 178 | 17.3 | 16.8 the new Joint and Last Survivor Table.?®
78 191 1185 | 180 | 175 | 17.0 | 16.5 C lusi
79 | 189 183 | 177 172 | 167 162 oncusion .
The Final Regulations have answered many ques-
80 187 | 181 | 175 | 169 | 164 | 159 . . . .
tions that remained unresolved in the prior Proposed
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Single Life Table

Treas. Reg. § 1.401(a)(9)-9, A-1.

Age |Life Age |Life Age |Life Age |Life Age | Life Age Life
expectancy expectancy expectancy expectancy expectancy expectancy

0 82.4 19 64.0 38 45.6 57 27.9 76 12.7 95 4.1
1 81.6 20 63.0 39 44.6 58 27.0 77 12.1 96 3.8
2 80.6 21 62.1 40 43.6 59 26.1 78 114 97 3.6
3 79.7 22 61.1 41 427 60 25.2 79 10.8 98 34
4 78.7 23 60.1 42 41.7 61 244 80 10.2 99 3.1
5 77.7 24 59.1 43 40.7 62 23.5 81 9.7 100 29
6 76.7 25 58.2 44 39.8 63 22.7 82 9.1 101 2.7
7 75.8 26 57.2 45 38.8 64 21.8 83 8.6 102 2.5
8 74.8 27 56.2 46 37.9 65 21.0 84 8.1 103 2.3
9 73.8 28 55.3 47 37.0 66 20.2 85 7.6 104 2.1
10 72.8 29 54.3 48 36.0 67 194 86 7.1 105 1.9
11 71.8 30 53.3 49 35.1 68 18.6 87 6.7 106 1.7
12 70.8 31 52.4 50 34.2 69 17.8 88 6.3 107 1.5
13 69.9 32 51.4 51 33.3 70 17.0 89 5.9 108 14
14 68.9 33 50.4 52 32.3 71 16.3 90 5.5 109 1.2
15 67.9 34 494 53 314 72 15.5 91 5.2 110 1.1
16 66.9 35 48.5 54 30.5 73 14.8 92 49 111+ 1.0
17 66.0 36 47.5 55 29.6 74 14.1 93 4.6

18 65.0 37 46.5 56 28.7 75 13.4 94 4.3

Regulations. Although the Final Regulations rules are 6. Temp. Regs. § 1.401(a)(9)-6T and Prop. Reg. § 1.401(a)(9)-

much simpler than the original 1987 Proposed Regula- 6 issued April 17, 2002, but IRS Notice 2003-2 postpones

tions and somewhat more understandable than the 2001 the effective date of these proposed and temporary regu-
. o . ) lations and provides transition rules that will apply at

Proposed Regulations, there are still inconsistencies and least through the end of the calendar year in which the

confusing rules, especially in the area of designating relevant final regulations are published.

trusts as beneficiaries. There is hope that the IRS will 7. An extensive description of the changes proposed in 2001

make some amendments to clarify its positions. appeared in the March/April 2001 issue of the Journal.

In th . it is still il d the IRA See Susan B. Slater-Jansen & Avery E. Newmark, New
n't. e meantime, 1t 1s st1 essen’.ﬂa toread t e. or Rules Offer Great Flexibility and Simpler Distribution Pat-

Qualified Plan documents to confirm what elections or terns for IRAs and Pension Plans, N.Y. St. BJ., vol. 73, no. 3,

alternatives are available, and to ask the plan adminis- at 26 (2001).

trator, with respect to Qualified Plans, whether the plan 8. "§fhe new(/v)?h)wgleALife Eable is pr(()jvided Sat Treas. Rel%i

: 1.401(a)(9)-9, A-1, the Joint and Last Survivor Table is
has bleel.’l amencﬁed to Cor.npiy Wlt}f the 2001 Proposed provided at Treas. Reg. § 1.401(a)(9)-9, A-3, and the Uni-

Regulations or the 2002 Final Regulations. form Lifetime (formerly the “MDIB”) Table is provided at

Treas. Reg. § 1.401(a)(9)-9, A-2.
1. Treas. Reg. § 1.408-8 applicable to IRA accounts under 9. Treas. Reg. § 1.401(a)(9)-4, A-4.
IRC § 408 (including Roth IRAs, where applicable, under
IRC § 408A). Final Regulations will be referred in these 10, Treas. Reg. § 1.401(a)(9)-4, A-6(b). .
endnotes as “Treas. Reg.” Treas. Reg. discussed in this ar- 11. Treas. Reg. § 1.401(a)(9)-5, A-4(a) (requiring the use of the
ticle are also available in 67 Fed. Reg. 18988. Uniform Table).

2. Treas. Reg. § 1.401(a)(9)-0 through (9)-9 applicable to 12. Treas. Reg. § 1.401(a)(9)-5, A-4(b).
plans defined in IRC § 401(a) and (b). 13. Treas. Reg. § 1.401(a)(9)-9, A-2.

3. Treas. Reg. § 1.4Ql(a)(9)-0 through (9)-9 applicable to 14. Treas. Reg. § 1.401(a)(9)-9, A-3.
plans described in IRC § 403(a). 15. Treas. Reg. § 1.401(a)(9)-9, A-1.

4. Treas. Reg. § 1.401(a)(9)-1, A-1 applicable to IRC ; _ ~ : ; _
§ 457(d)(2) plans maintained by states, political subdivi- 6. ;Igtli\gl(étﬁceqsu%i)gigzt:nd 2008-03 provide guidance on re
sions of states and agencies, instrumentalities or political :
subdivisions. 17. Treas. Reg. § 1.401(a)(9)-5, A-4(b)(2).

5. Treas. Reg. § 1.403(b)-3 applicable to plans established 18. Treas. Reg. § 1.401(a)(9)-3, A-4(a)(1).
under IRC § 403(b)(10). 19. Treas. Reg. § 401(a)(9)-3, A-4(b).
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20.
21.
22.
23
24.
25.
26.
27.

Treas. Reg. § 1.408-8, A-5(a).

IRC § 408(d)(3)(C).

Treas. Reg. § 1.408-8, A-5(a).

Treas. Reg. § 1.408-8, A-5(b).

Treas. Reg. §§ 1.408-8, A-9, 1.403(b)-3, A-4.
Treas. Reg. § 1.401(a)(9)-8, A-13, A-16.
Treas. Reg. § 1.401(a)(9)-6T, A-2(c).

Treas. Reg. § 1.401(a)(9)-6T, A-3(a).

NAEER A

NYSBA Publications
Estate Planning and Will
Drafting in New York

This book is designed to provide an overview of the com-
plex rules and considerations involved in the various aspects
of estate planning in New York State.

Includes the 2001 Supplement, which updates case and
statute references, and includes coverage of the Economic
Growth and Tax Relief Reconciliation Act of 2001.

2000; Supp. 2001 * PN: 4095
e Mmbr. Price: $130 e List Price: $160

Estate Planning and Will
Drafting Forms on CD

CD ¢ PN: 60951 « Mmbr. Price: $75
e List Price: $90

Probate and Administration
of New York Estates

Written by veteran trusts and estates practitioners, this
comprehensive text covers all aspects of estate administration,
from preliminary preparations to filing the accounting.
Includes the 2001 Supplement, which updates the ex-
tremely well-received first edition. The chapters have been ex-
tensively updated to reflect case law and statutory changes
that have occurred.

1995; Supp. 2001  PN: 4005
o Mmbr. Price: $110 e List Price: $140

To order call

1-800-582-2452 or visit us »
online at www.nysba.org/pubs ll I l I
Source code: CL1703 NYSBA

Uniform Lifetime Table
Treas. Reg. § 1.401(a)(9)-9, A-2.

Age Distribution
period

70 27.4
71 26.5
72 25.6
73 24.7
74 23.8
75 22.9
76 22.0
77 21.2
78 20.3
79 19.5
80 18.7
81 17.9
82 17.1
83 16.3
84 15.5
85 14.8
86 14.1
87 134
88 12.7
89 12.0
90 11.4
91 10.8
92 10.2
93 9.6
94 9.1
95 8.6
96 8.1
97 7.6
98 7.1
99 6.7
100 6.3
101 5.9
102 55
103 52
104 49
105 45
106 42
107 3.9
108 3.7
109 34
110 3.1
11 2.9
112 2.6
113 2.4
114 2.1
115+ 1.9
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ATTORNEY PROFESSIONALISM FORUM

fessional dilemmas that are a fact of life in modern practice. Although basic principles in the

With this issue, the Journal begins a column that addresses, in question-and-answer format, pro-

Code of Professional Responsibility are available to guide the practitioner, there often is no
clear-cut answer to the situation encountered. Rather, the attorney must apply his or her own judgment,
interpretation and conscience in coming to an answer that is consistent with a lawyer’s obligations to col-
leagues, clients and the public. With the first column, we illustrate this point by printing two responses
with different conclusions to the issue presented.

This column is made possible through the efforts of the NYSBA's Committee on Attorney Professional-
ism, and is intended to stimulate thought and discussion on that subject. The views expressed are those of
the authors, and not those of the Committee on Attorney Professionalism or the NYSBA. They are not of-
ficial opinions on ethical or professional matters, nor should they be cited as such.

The Committee on Attorney Professionalism welcomes these articles and invites the membership to
send in comments or alternatives to the responses printed below. We also invite additional questions
and answers to be considered for future columns. Send your comments or your own questions to:
NYSBA, One Elk Street, Albany, NY 12207, Attn: Attorney Professionalism Forum, or by e-mail to

barjournal@nysba.org.

To the Forum:

I represent a client seeking to lease a
large commercial facility. During the
course of the negotiations the base an-
nual rent for the first five years of the
term was agreed upon by the parties to
be $55,000 per month. The final draft of
the Lease document was prepared by
the landlord’s attorney and was sent to
me for approval before execution by
the parties. It fixes the monthly rent
during the first five years, incorrectly,
at $50,000.

In reviewing the draft with my
client I called the error to his attention.
He said that I should not say anything
to the landlord’s attorney about it, so
that if he or his client didn’t discover it
before the document was signed he
would have the benefit of the lower
rental for the first five years of the
Lease.

May I call the error to the landlord’s
attorney’s attention prior to signing,
notwithstanding my client’s request,
or must I adhere to his instructions?

Perplexed in Poughkeepsie

Dear Perplexed:

No wonder you are perplexed. A re-
view of the New York Code of Profes-
sional Conduct discloses no clear an-

swer and several conflicting guide-
lines.

DR 1-102(A)(4) provides that a
lawyer shall not engage in conduct in-
volving dishonesty, fraud, deceit, or
misrepresentation. Under this provi-
sion, if you had contacted the attorney
for the landlord to advise him of his
error before speaking to your client,
you would have been on safe ground.
This is because the two clients had ar-
rived at a meeting of the minds on the
amount of rent, and the nature of your
representation was to obtain a written
Lease for your client that accurately re-
flected the agreement of the parties.

Therefore, even if keeping silent
would not amount to a “dishonesty,
fraud or deceit,” your duty to obtain a
binding and accurate agreement
would justify correcting the error by
making the necessary disclosure to the
landlord’s attorney.

Further, EC 7-10 provides that the
“duty of a lawyer to represent the
client with zeal does not militate
against the concurrent obligations to
treat with consideration all persons in-
volved in the legal process and to
avoid the infliction of needless harm.”
Permitting the Lease to be signed with
the error in rent could harm the land-

lord, in that if your client refused to
correct the error after its discovery by
the landlord after signing, it would im-
pose on the landlord the necessity of
seeking judicial relief from the error,
and the chances of success in such a
proceeding are not certain.

Another factor is at work, however.
As you have indicated, you have ad-
vised your client of the error and he
has requested that you say nothing.
DR 4-101(A) defines a “secret” as “in-
formation gained in the professional
relationship that the client has re-
quested be held inviolate or the disclo-
sure of which would be embarrassing
or would be likely to be detrimental to
the client.” Except when permitted
under DR 4-101(C) (not applicable
here), an attorney “shall not know-
ingly: (1) Reveal a confidence or secret
of a client”; or (2) “Use a confidence or
secret of a client to the disadvantage of
the client” (DR 4-101(B)).

While EC 4-2 provides that the
obligation to protect confidences and
secrets obviously does not preclude a
lawyer from revealing information
when necessary to perform the
lawyer’s professional employment,
this may not be a sufficient basis for
disclosure where the client has specifi-
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cally requested that disclosure not
be made. And the provision of DR
7-101(B) that a lawyer may, “[w]here
permissible, exercise professional
judgment to waive or fail to assert a
right or position of the client” also pro-
vides little comfort in the face of a spe-
cific request for non-disclosure.

If you cannot persuade the client to
retract his instruction, as indeed I be-
lieve you should try to do, and you are
uncomfortable with continuing the
representation, DR 2-110(C)(1)(e) per-
mits you to withdraw from the repre-
sentation. DR 2-110(C)(1)(e) provides
that a lawyer may withdraw if a client
“[i]nsists, in a matter not pending be-
fore a tribunal, that the lawyer engage
in conduct which is contrary to the
judgment and advice of the lawyer but
not prohibited under the Disciplinary
Rules.”

Of course, if the client’s conduct is
deemed fraudulent (and that determi-
nation is beyond the scope of this col-
umn), you would be subject to DR
7-102(A)(7), which provides that a
lawyer shall not “counsel or assist the
client in conduct that the lawyer
knows to be illegal or fraudulent.”
Then, of course, your withdrawal
would be mandatory (DR 2-110(B)(2)).

The Forum, by

M. David Tell

Wormser, Kiely, Galef & Jacobs LLP

Dear Perplexed:

With all due respect to Mr. Tell, his
distinction between “client secrets”
and “confidence” (attorney-client priv-
ilege) seems unworkable, and contrary
to the purpose and spirit of the Disci-
plinary Rules and Canons of Ethics.

Ethical Canon 4-2 provides: “A
lawyer must always be sensitive to the
rights and wishes of a client and act
scrupulously in the making of deci-
sions which may involve the disclo-
sure of information obtained in a profes-
sional relationship.” The discovery of
the error was not obtained by you in
your professional relationship with the
client, but rather by a more careful
proofreading of the proposed contract.
The correct amount of rent was not a

secret or a confidence that you ob-
tained in the representation of the
client; it was known to both parties
and both lawyers and agreed to after
what I can assume was intensive nego-
tiation.

Inasmuch as DR 1-102(A)(4) pro-
vides that a lawyer should not
‘[e]ngage in conduct involving . . . mis-
representation,” as the amount of the
lease is clearly a misrepresentation,
wouldn't a failure to correct it result in
a violation of this Disciplinary Rule?

How long do you suppose that it
will be before the landlord and his
lawyer become aware of the error, and
the fact that you knew of the error and
said nothing? What do you suppose
this would do to your reputation and
standing in the community? Wouldn't
this also contribute to the unfortunate
view held by many in the public that
lawyers are slick and unscrupulous,
and more than willing to obtain an un-
fair advantage when the opportunity
presents itself? Rest assured, it will be
the lawyer and not the client who will
be criticized. The fact that you found
an obvious error and talked to your
client about it does not transform it
into the sanctity of a “secret” or a “con-
fidence.”

In short, you don’t have an ethical
dilemma. You have a typo.

The Forum, by

Grace Marie Ange

Ange & Ange

Buffalo, NY

TO BE ADDRESSED IN THE NEXT
COLUMN:

To the Forum:

I am a lawyer who has represented
other attorneys with disciplinary prob-
lems or ethical concerns. Now I have a
problem of my own. Recently, I was
consulted by a personal injury lawyer
who has had an offer to participate in a
group lawyer advertising program for
which O.]. Simpson is a speaker.

She wanted to know whether her
participation in the program was ethi-
cal and, if not, whether her participa-
tion could be tailored so that it could

be made ethical. As a business matter
she is very interested, because she be-
lieves (rightly or wrongly) that O.].’s
endorsement will help her obtain
clients in the minority community,
where she is trying to develop a client
base. However, she does not want to
run afoul of any Disciplinary Rule or
her local Grievance Committee.

I reviewed the proposed TV adver-
tisements at her request. They cur-
rently contain some misleading state-
ments that would have to be changed,
or removed altogether, in order to
avoid disciplinary problems. But even
if they are changed, I am concerned
about my own representation of this
attorney becoming public, since some
lawyers might think I had helped a
client engage in what they would con-
sider (and I would agree) to be un-
seemly advertising that damages the
image of lawyers as a whole. Given my
concerns, can I take on the representa-
tion? Should I?

Ethicist with an Ethical Dilemma

FounbATION
IMEMORIALS

fitting and lasting tribute to a de-

ceased lawyer can be made through a
memorial contribution to The New York
Bar Foundation. This highly appropriate
and meaningful gesture on the part of
friends and associates will be felt and ap-
preciated by the family of the deceased.

Contributions may be made to The
New York Bar Foundation, One Elk Street,
Albany, New York 12207, stating in whose
memory it is made. An officer of the Foun-
dation will notify the family that a contri-
bution has been made and by whom, al-
though the amount of the contribution
will not be specified.

All lawyers in whose name contri-
butions are made will be listed in a Foun-
dation Memorial Book maintained at the
New York State Bar Center in Albany. In
addition, the names of deceased members
in whose memory bequests or contribu-
tions in the sum of $1,000 or more are
made will be permanently inscribed on a
bronze plaque mounted in the Memorial
Hall facing the handsome courtyard at the
Bar Center.
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POINT OF

ur nation’s war on terrorism,
Oand our need for expanded re-

sources to wage it during a
time of threatened government defi-
cits, suggests reconsideration of the
huge expenditures being wasted on
our war on drugs. The over-sentencing
of drug offenders has been a major
drain on our social resources, running
into the billions of dollars each year.

As a direct result of stiff mandatory-
minimum sentencing, rigid federal
guidelines, and three-strikes legisla-
tion in many states, the number of
prisoners in America has swelled to
monstrous proportions. According to
the Department of Justice, our prison
population has increased four-fold
over the past two decades, with more
than two million Americans currently
incarcerated. Add to this some four
million whose liberty is restricted and
who are supervised by probation and
parole authorities, and there is a total
of some six million in the clutches of
the criminal justice system. A large
proportion of incarcerations are drug-
related.

The numbers in the African-Ameri-
can community are staggering. A
study by the Justice Policy Institute re-
cently showed a 500% increase in the
number of African-American men in
prison over the same period - so that
more of them are now behind bars
than are enrolled in college. Nearly
one in three African-American males
between the ages of 20 and 29 is under
some form of criminal supervision.

Can we ignore the unnecessarily
destroyed lives of defendants and their
families and the cost to society of re-
moving adults from communities
where they might have become better
parents and community leaders?
Many thousands have unnecessarily
lost the right to vote, and many are

Standing Down
From the War on Drugs

By JACK B. WEINSTEIN

even denied the right to work in many
occupations.

Our policies constitute a form of
cannibalism. We are eating the lives of
many of our young people, particu-
larly in minority communities.

The economic costs of this expan-
sion of the criminal justice system have
been excessive. During a time of rela-
tive prosperity we built prison after
prison to house armies of the con-
victed. We were content to accept — or
were too distracted by our new-econ-
omy stock portfolios to worry about -
the 600% increase in expenditures for
state and local corrections since the
1980s. We can no longer afford the
multi-billion-dollar annual price tag
that our ever-expanding corrections
system generates.

States are feeling the pinch and be-
ginning to react. Last year at least a
dozen states either closed prisons or
delayed the opening of new ones. In
other states prison staff was laid off. In
recent weeks Montana, Arkansas,
Texas, and Kentucky all took the re-
markable step of releasing convicted
felons early from their sentences in
order to pare down their budgets.

Michigan has just eliminated
mandatory minimum sentences for
nonviolent drug crimes. At least eight
other states are contemplating similar
measures in an attempt to reduce
bloated corrections budgets. Although
motivated primarily by sound fiscal
policy, these measures will have the
happy result of restoring some sanity
to our war on drugs by returning to
sentencing judges the discretion to do
individual justice. They will also help
heal the wound we have inflicted on
our minority communities, which are
seeing more money spent on new
prison cells than on new classrooms
and medical centers.

Shifting economic priorities and a
more rational view of crime and crimi-
nals demand that we adopt a more ra-
tional orientation to the drug problem,
as well as other sentencing issues.

Overly strict laws offer no real de-
terrent to drug activity. I have sen-
tenced hundreds of drug defendants
over the years. These men and women,
almost uniformly impoverished and
nearly always drawn from minority
communities, rarely have any notion
of the brutal penalties to which their
crimes have exposed them. Locked
away for many years at a total cost to
society of billions of dollars a year,
they are in a sense “deterred” from fur-
ther illicit activity, but with little pro-
portion, little justice, and little eco-
nomic sense.

Overly strict laws
offer no real deterrent
to drug activity.

In New York, radical revision of the
Rockefeller Drug Laws is essential. It is
not a question of partisan politics in
New York. Both parties seem to have
approached the matter with more def-
erence to public relations than is re-
quired by the good sense of our voters.
A commission should be appointed to
recommend release of those being un-
necessarily detained as a result of these
unjust laws.

Under Chief Judge Judith Kaye,
New York state judges are exercising
whatever power they can to treat
rather than incarcerate. The federal
courts have now sharply cut the aver-
age time served by non-recidivist,
small-time drug sellers and others in
the drug trade. They are using strict
supervision under probation to save
the lives of many young people who
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should not be in prison. More can be
done.

In the aftermath of 9/11, budget
deficits and rising security costs spur
us to re-evaluate our drug laws. As
studies from organizations such as the
Vera Institute of Justice demonstrate,
relatively small investments in social,
educational and medical programs can
have profound influence on the
choices young men and women make
with respect to drug use and criminal
activity.

Now is the time for our leaders to
take bold steps in investing in the
promise of our citizens rather than in
expensive prisons for their warehous-
ing.

Now is a time when we must come
together as a people.

Without abandoning our anti-drug
laws, we can stand down to reduce our
own unnecessary casualties. It is the
criminal bar that we primarily rely
upon to point the way to reducing

penalties without reducing protec-
tions.

Jack B. WEINSTEIN is a senior judge of
the U.S. District Court for the Eastern
District of New York. This column is
adapted from remarks prepared for
the annual meeting of the Criminal
Justice Section of the NYSBA, which
presented the judge with a “Special
Recognition Award for Service to the
Bar and Community.”
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LANGUAGE

BY GERTRUDE BLock

uestion: As a reader who enjoys

hearing and using oxymorons, I

was delighted to hear in a com-
mercial advertising the new Cadillacs
the words “Cadillac truck,” which I
have added to my list. Please write a
column on the subject of oxymorons
for other readers who enjoy them.

Answer: Some time ago, a reader of
another state bar journal asked me to
write a column on the subject of oxy-
morons. After it was printed, I realized
that there were more oxymoron-en-
thusiasts among my readers than I had
realized. Here is that column, as well
as some of the e-mail I received after it
was printed.

An oxymoron, as the name implies,
is a term in which the first part contra-
dicts the second. Derived from Greek,
the word oxy meant “sharp,” and the
word moron, “foolish.” Medical book
publishers Lea and Febiger sponsored
an oxymoron contest. The winning
pairs were exquisite pain and irregular
rhythm. Among the other entries were
idiot savant, ill health, medicinal ciga-
rettes, static flow, sanitary sewer, negative
impact, and intense apathy.

As to the question that introduces
this column, I have some reservations
about its inclusion as an oxymoron.
But each person’s point-of-view deter-
mines what constitutes an oxymoron.
The following terms were sent by indi-
viduals who considered them oxy-
morons: man-child, firewater, horsefly,
and night light. You may not agree that
all those terms are oxymorons. Is there
such a thing as a “delicious low-calorie
dinner”? If you think that’s impossi-
ble, you'd add that phrase to your list.
Other selections that indicate bias are
Internal Revenue Service, friendly divorce,
clean bomb, scheduled flight, and painless
dentistry. How about federal assistance,

social security, and family vacation? Your
selection of oxymorons reveals more
about you than about the language.

Oxymorons have been around for a
long time. Theodore Roosevelt, in re-
ferring to President John Tyler, is re-
ported to have commented, “He has
been called a mediocre man, but this is
unwarranted flattery. He was a politi-
cian of monumental littleness.”

Legal terms that might be consid-
ered oxymorons are terms like negative
pregnant, shorthand for a negative
statement bearing affirmative possibil-
ities. And how about active and affirma-
tive negligence? The Michigan Supreme
Court used that term in the context of
“a guest can recover only where his in-
jury is a result of the active and affir-
mative negligence of the host.”!

Oxymorons sometimes are created
intentionally. One such is the term de-
liberate speed, used in the phrase “with
all deliberate speed,” in Brown v. Board
of Education? A critic later noted that
this phrase by itself delayed the
process of outlawing segregation.’

Other oxymorons are unintentional.
One of my students coined one when
he said of another student’s writing,
“That’s clearly ambiguous.” And
columnist William F. Buckley Jr., editor
of National Review, wrote in speaking
of people who urge legalizing drugs,
“What legalization advocates seek is a
heavy mitigation of the concomitant
consequences of the war on drugs.”
(“Heavy mitigation?”)

Despite the objection of some of my
colleagues, I consider the term substan-
tive due process an oxymoron. Attorney
John H. Shurtleff of Springfield, II1., re-
sponded to my request for others with
two: steadfast vacillation and deliberate
negligence. Other contributions that ar-
rived from readers after publication of
the column were: pretty ugly, rolling
stop, working vacation, bad health, deliber-
ately thoughtless, and justifiable paranoia.
And a legal writing teacher at this law
college, who had just read his stu-
dents” efforts at brief-writing, nomi-
nated legal brief to the list.

The words affirmative and negative,
when combined with another word are

fertile sources of oxymorons. In addi-
tion to negative pregnant, another
reader suggested affirmative pregnant,
which denotes an affirmative allega-
tion that implies some negative in
favor of the adverse party. Other read-
ers suggested negative impact and nega-
tive evidence. Some of these terms give
me pause, but no readers criticized
their inclusion.

On reading this list, a reader sent
this question and answer he quoted
from John Kirshon, an editor at The
New York Times, “Why did the oxy-
moron wear earplugs? To stop the
deafening silence.”

The list of oxymorons may now have
been exhausted, but perhaps there are
readers out there who can contribute
others. If so, feel free to do so.

From the Mailbag

New York City attorney Peter W.
LaVigne wrote regarding the column
about missing prepositions (in the Oc-
tober 2002 Language Tips) that my com-
ment about the missing preposition in
the locution, “the declaration that was
agreed this AM,” was applicable only
to American English. He is right. In
American English, we would say
“agreed upon,” adding the preposition
“upon.” But in British English, as Mr.
LaVigne noted, “agreed” is sometimes
used without a preposition. Webster’s
Third cites two locutions for this usage:
“The following statements were
agreed,” and Winston Churchill’s
statement, “They have agreed their
quarrel.”

1.  Preston v. Sleziak, 175 N.W.2d 759
(1970) (defendants were held liable
because they failed to properly
maintain and operate a lift).

2. 349 U.S. 294 (1955).
See transcript, “Justice Black and the

Bill of Rights,” CBS News Special,
Dec. 3, 1968.

GERTRUDE BLOCK is lecturer emerita at
the University of Florida College of
Law. She is the author of Effective
Legal Writing (Foundation Press) and
co-author of the Judicial Opinion Writ-
ing (American Bar Association).
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

Every rule of statutory construction
has a thrust and a parry.”® Similarly,
every adage has a counter-adage:

* Is it “Birds of a feather flock to-
gether” or “Opposites attract”?

¢ [s it “Great minds think alike” or
“It takes a fool to know a fool”?

* [s it “A stitch in time saves nine”
or “Haste makes waste”?

¢ [s it “Justice delayed is justice de-
nied” or “Act in haste, repent at
leisure”?

* [s it “Too many cooks spoil the
broth” or “Many hands make light
work”?

But twisting adages into something
original will draw smiles, if not guf-
faws: “A fool and his money are soon
partying.”

Avoiding errors will not alone make
a writer a stylist. It’s not enough to use
good grammar and proper punctua-
tion and to be clear and concise. What
makes a writer a stylist is an effective,

engaging, entertaining style that com-
bines variety and force and elegance in
simple, readable, error-free prose. That
- and separating rhetoric from shme-
toric.

1. Susan McCloskey, Writing Clinic,
Rhetoric Is Part of the Lawyer’s Craft,
74 N.Y. St. B.J. 8 (2002).

2. Benjamin N. Cardozo, Law and Liter-
ature, 39 Colum. L. Rev. 119, 122-23,
52 Harv. L. Rev. 471, 474-75, 48 Yale
L.J. 489, 492-93 (1939) (simultane-
ously published), reprinted from 14
Yale Rev. [N.S.] 699 (July 1925).

3. See McCloskey, supra, note 1, at 8
(“[S]ome rhetorical devices warrant
your healthy skepticism”).

4. HW. Fowler & EG. Fowler, The
King’s English 292 (3d ed. 1930).

5. Quoted in Henry Weihofen, Legal
Writing Style 313 (2d ed. 1980).

6.  Kingston Dev. Co., Inc. v. Kenerly, 132
Ga. App. 346, 346, 208 S.E.2d 118,
119 (Ga. Ct. App. 1974) (Clark, J.)
(footnote omitted).

7. Dennis v. U.S., 341 U.S. 494, 584
(1951) (Douglas, J., dissenting).

8. Oliver Wendell Holmes, The Com-
mon Law 5 (1881).

9.  Hunter v. Bryant, 15 U.S. 32, 37
(1817) (Johnson, J.).

10. Commissioner Revenue v. Wilcox, 327
U.S. 404, 408 (1946) (Murphy, J.).

11.  Fred Rodell, Goodbye to Law Reviews
— Revisited, 48 Va. L. Rev. 279, 288
(1962).

12. Illinois ex rel. McCollum v. Bd. of
Educ., 333 U.S. 203, 247 (1948) (Reed,
J., dissenting).

13.  See Karl N. Llewellyn, Symposium
on Statutory Construction, Remarks
on the Theory of Appellate Decision and
the Rules or Canons About How
Statutes are to be Interpreted, 3 Vand.
L. Rev. 395, 401 (1950) (classic article
reprinted dozens of times).

GERALD LEBOVITS is a judge of the
New York City Civil Court, Housing
Part, in Brooklyn and Staten Island.
An adjunct professor at New York
Law School, he has written Advanced
Judicial Opinion Writing, a handbook
for New York’s trial and appellate
courts, from which this column is
adapted. His e-mail address is
GLebovits@aol.com.
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he Journal’s November/Decem-
Tber 2002 cover story by Professor

McCloskey extolled the virtues of
thetoric.' It's a must-read: Rhetoric im-
proves writing. As Justice Cardozo ex-
plained, legal writing “will need per-
suasive force, or the impressive virtue
of sincerity and fire, or the mnemonic
power of alliteration and antithesis, or
the terseness and tang of proverb and
maxim. Neglect of these allies, and it
may never win its way.”? But not all
rhetoric succeeds.”

Rhetorical devices are figures of
speech, or ornamental uses of lan-
guage. A figure may be a scheme,
which emphasizes the figure’s appear-
ance. An example of a scheme is James
Joyce’s chalice in Portrait of the Artist as
a Young Man. Schemes are unknown in
legal writing except when writers use
artificial, unsuccessful devices like ital-
icizing or bolding for emphasis. A fig-
ure may also be a trope, which empha-
sizes the figure to suggest something
different from what’s said. Some fig-
ures work; some fail; most work only if
done well.

This column explores rhetoric that
fails.

Oxymorons. It's a sure bet, say ama-
teur experts, that an oxymoron will
combine contradictory words. Some
would-be oxymorons are not oxy-
morons at all. There is military intelli-
gence.

Mixed Metaphors. Mixed metaphors
are a pain in the neck. If you don't
use clichés, you won’t mix up your
metaphors or wix up your murds.

Rhyming. Rhyme, however clever,
wastes time. Rhyming is juvenile. With
few exceptions, legal writing in rhyme
contains little reason. Words that come
close to rhyming are just as bad: “Pres-
ident Washington set a two-term prece-
dent.”

Ineffective Devices:
Rhetoric That Fails

By GERALD LEBOVITS

Comparisons. Comparisons are as
awful as clichés. But use them to com-
pare the facts in case-law authority to
the facts of your case.

Alliteration and Assonance. Always
avoid annoying alliteration - lest you
become a nattering nabob of nega-
tivism. Alliteration is the repetition of
consonant sounds. Assonance is the
repetition of vowel sounds.

Are the following effective? No.
They prove that “[a]lliteration . . . is a
novice’s toy.”*

¢ Governor Mark Hatfield, nomi-
nating Richard Nixon for President: “A
man to match the momentous need
[who has] demonstrated courage in
crisis from Caracas to the Kremlin, . . .
a fighter for freedom, a pilgrim for
peace.”

* Georgia Court of Appeals: “Per-
sonal prefatory pensive ponderings,
such as the foregoing, recognizably
play partial part in this court’s even-
tual decision.”®

But subtle alliteration is effective if
used sparingly:

* Justice Douglas: “Full and free
discussion has indeed been the first ar-
ticle of our faith.””

e Justice Holmes: “The life of the
law has not been logic; it has been ex-
perience.”®

* Justice Johnson: “[E]very bequest
is but a bounty, and a bounty must be
taken as it is given.”’

* Justice Murphy: “Moral turpitude
is not a touchstone of taxability.”""

Rhetorical Questions. Who needs
rhetorical questions? May you use this
device if you know that a skeptical
reader will not supply an unantici-
pated answer; if your goal is to make
your reader think and you don't care
about convincing anyone of anything;
or if you enjoy befuddling? Yes, if
you're Clarence Darrow.

Rhetorical questions are ineffective
because legal writers should answer
questions, not pose them except as
issue statements. Rhetorical questions
allow for miscommunication. Legal
writers should state their points confi-
dently and directly, without ambiguity.

Some believe that a good way to in-
volve readers is to ask them questions.
Do you agree?

Analogies. Analogies in writing are
like feathers on a fish. But use analo-
gies in legal writing if no authority is
on point.

Some believe that a
good way to involve
readers is to ask them
questions. Do you agree?

Hyperbole. Hyperbole lies without
fooling. Your reader will be eternally
grateful for this infinite wisdom: Resist
hyperbole. Not one in a trillion uses it
correctly. From Professor Rodell,
whose writing about writing led to
writing courses at every law school:
“[T]he awful fact is . . . that 90 percent
of American scholars and at least 99.44
percent of American legal scholars not
only do not know how to write simply;
they do not know how to write.”"!

Exaggeration. Exaggeration is ludi-
crous. It’s a billion times worse than
understatement. If I've told you once
I've told you a million times: “Never
exaggerate.”

Understatement. Understatement is
always the absolute best way to illus-
trate earth-shaking ideas.

Adages and Proverbs. Annihilate
adages; pontificate against proverbs:
“A rule of law should not be drawn
from a figure of speech.”"*

CONTINUED ON PAGE 61
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