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At 10 PM., who do

you want hanging out
with you at the office?

Collier, Larson, Moore, Nichols and Weinstein.
Oh, and a strong cup of coffee.

That's why you'll want to think about Matthew Bender® analytical content available
through the lexis.com® service. We know you're willing to go beyond the call of duty
for your clients. Even if it means more late hours. But all your hard work can be
undermined if your research materials aren’t up to the job as well.

LexisNexis® provides you with analyses by top authorities in their fields. So you know
you're not just getting the broad points of the law, but the fine points. You also want to
be sure that your information is truly current. While some resources only update their
analytical content once a year, we do it as often as five times a year. If a decision has
been overturned or a ruling has come down, you’ll be able to react in time.

Naturally, our coverage spans all 50 states, with expert analysis by some of the most
knowledgeable legal minds in each state. Whether your case is at the federal or local level,
Matthew Bender has the experts who can steer you down the path to a successful strategy.

You're willing to go the extra step to win. So make sure that your research tools do the
same. At 10 PM., LexisNexis is one name you'll be glad to stay awake with.

To see the difference the right kind of research makes, go to
www.lexisnexis.com/rightsolution or c211 1.800.227.4908.

LexisNexis, /exis.com and the
Knowledge Burst logo are registered
trademarks of Reed Elsevier
Properties Inc., used under license.
Matthew Bender is a registered
trademark of Matthew Bender
Properties Inc. Other products and
services may be trademarks or
registered trademarks of their
respective companies.

© 2008 LexisNexis, a division of
Reed Elsevier Inc. All rights reserved.
LRS00281-0 0108
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SELLERS

FROM THE NYSBA BOOKSTORE

June 2008

Attorney Escrow Accounts,
Second Edition (2006)

The Second Edition offers comprehensive coverage
of the most common situations involving client funds
and clearly discusses the legal and ethical issues
encountered.

PN: 40266 / Member $45 / List $55 / 266 pages

Collections and the Enforcement

of Money Judgments (with 2006
Supplement)

This classic text provides detailed guidance in the
field of debt collections and enforcement of money
judgments. Completely updated with the cumulative
supplement.

PN: 4030 / Member $105 / List $140 / 804 pages

Depositions — Practice and Procedure
in Federal and New York State Courts
(2005)

This detailed text covers all aspects of depositions.
Topics include pre-trial discovery schedules, appropri-
ate and inappropriate behavior at depositions, and
motions for protective orders.

PN: 4074 / Member $50 / List $65 / 478 pages

Entertainment Litigation (2007)

This reference covers the fundamental issues that are
central to a creative artist's career. It is a basic, practi-
cal guide that gives creative artists and their represen-
tatives insight as to how to avoid the courtroom.

PN: 4087 / Member $35 / List $55 / 230 pages

in New York (2006 Revision) m] D)
Provides a practical overview of the complex :
rules and considerations involved in the various
aspects of estate planning in New York State.

Includes numerous sample wills and checklists.
PN: 4095C / Member $175 / List $210 / 822 pages

Estate Planning and Will Drafting

Foundation Evidence, Questions and
Courtroom Protocols (2005)

This manual contains a collection of the forms and
protocols that provide the necessary predicate or
foundation questions for the introduction of common
forms of evidence and the examination of witnesses.
PN: 4107 / Member $48 / List $57 / 172 pages

Expand your professional knowledge

Legal Manual for New York Physicians,
Second Edition (2006)

Co-published by NYSBA and the Medical Society of the
State of New York, this comprehensive text is a must-
have for physicians, attorneys representing physicians
and those involved in the medical profession. Presented
in an easy-to-use question-and-answer format.

PN: 41325 / Member $90 / List $105 / 1,032 pages

New York Lawyer’s Deskbook,

Second Edition (2007-2008)

WINNER OF THE ABA'S CONSTABAR AWARD
The Second Edition consists of 25 chapters, each
covering a different area of practice. Each chapter
gives the nuts and bolts of practice in that particular
area of law.

PN: 4150 / Member $250 / List $325 / 2,092 pages

New York Lawyer’s Formbook,
Second Edition (2007-2008)

The Formbook is a companion volume to the
New York Lawyer's Deskbook and includes 21
sections, each covering a different area of practice.
PN: 4155 / Member $250 / List $325 / 3,244 pages
Third Edition (2006) 6
A rich resource for attorneys dealing ’

with local government as it affects employees,
citizens and businesses. Over 1,100 forms covering

all aspects of municipal law.

PN: 41606C / Member $150 / List $185 / 3,318 pages
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New York Municipal Formbook,

New York State Physician’s
HIPAA Privacy Manual (2007)

A hands-on tool for health care providers
and their legal counsel, this publication
provides guidance for a physician’s office to respond
to routine, everyday inquiries about protected health
information.

PN: 4167 / Member $75 / List $95 / 288 pages

gm

Real Estate Titles,

Third Edition (2007 Revision)

An all-time bestseller, this 2007 Edition is edited by
James M. Pedowitz, Esq., a nationally renowned
expert in real estate law and title insurance, and
authored by some of the most distinguished practitio-
ners in the field. This is an essential guide to the many
complex subjects surrounding real estate law. Includes
the new ALTA policies and TIRSA endorsements.

PN: 521007 / Member $150 / List $180/ 1,632 pages

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452 www.nysba.org/pubs Mention Code: PUB0296

Representing People with
Disabilities, Third Edition

(2007 Revision)

A comprehensive reference that covers the myriad
legal concerns of people with disabilities. It is the
ideal reference for those who want a “one-stop”
source for a thorough overview of the legal frame-
work affecting individuals with disabilities.

PN: 42158 / Member $160 / List $200 / 1,588 pages

Construction Site Personal Injury
Litigation — New York Labor Law
§§ 200, 240(1), 241(6) (2008 Revision)

Perhaps no single scheme of statutory causes of action
has initiated more debate. This text provides a road
map through this at-times confusing area of law.
Includes a summary of key case developments.

PN: 4047 / Member $80 / List $110 / 480 pages

Legal Careers in New York State
Government, Ninth Edition

This directory was compiled to assist law students
and lawyers who are considering careers and/or
work experiences in public service with the State of
New York. This edition has been expanded to include
comprehensive information on employment opportu-
nities with the various levels of government in New
York State.

PN: 41298 / Member $30 / List $45 / 264 pages

Practitioner’s Handbook for

Appeals to the Court of Appeals,
Third Edition (2007)

This new edition updates topics on taking and
perfecting criminal and civil appeals, alternative
procedures for selected appeals and how to write
and present the appeal.

PN: 4017 / Member $48 / List $57 / 234 pages

Public Sector Labor and

Employment Law, Third Edition (2008)
This landmark text is the leading reference on public
sector labor and employment law in New York State.
Everyone will benefit from the comprehensive cover-
age of this book, whether they represent employees,
unions or management. Practitioners new to the
field, as well as seasoned attorneys, will benefit from
the book’s clear, well-organized coverage of what
can be a very complex area of law.

PN: 42057 / Member $150 / List $185 / 1,568 pp.

* Free shipping and handling within the continental U.S. The cost
for shipping and handling outside the continental U.S. will be
added to your order. Prices do not include applicable sales tax.
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New York's Toughest Critics are RAVING...

" TITLEVEST'S STAFF is the BEST IN THE BUSINESS.

They are FRIENDLY, KNOWLEDGEABLE and, above all, willing to
G0 THE EXTRA MILE FOR THEIR GLIENTS."

Brad D. Rabinowitz, Esq., New York, NY

" My experience with TitleVest was eXtraordinary.
| highly recommend using them for complex title issues.”
Pasquale Calcagno, Esq., Staten Island, NY
" TITLEVEST - 1031VEST EXHIBITS UNPARALLELED CUSTOMER SERVICE. ..
UNPARALLELED WEBSITE AND TECHNOLOGY.”

Peter L. Graubard, Esq., New York, NY

" TITLEVEST'S SERVIGE on a number of complicated matters we
have given to your firm HAS BEEN OUTSTANDING."

Richard Liebman, Esq., New York, NY

" Your KNOWLEDGE and the TURNAROUND TIME

from ordering to receipt is EXCEPTIONAL!"
Linda McCallum, Indymac Bank, Stamford, CT

" TitleVest has managed to DIFFERENTIATE ITSELF from the
faceless others in the title business and find success hy
OFFERING SUPERIOR SERVIGE and TECHNOLOGY."”

Real Estate Weekly

" Never hefore has a title company made CUSTOMER SERVICE as much
of a priority as TitleVest."”

Michael Bogart, Esq., New York, NY

For a complete list of testimonials, please visit

TitlevVest - 1031Vest

FEATURING
Title Coop Lien 1031 Attorney
Insurance Searches  Exchanges Searches
Foreclosure ACRIS UCC/Document

Searches E-Tax Prep Recordings

NOW PLAYING EVERYWHERE

OFFICES IN MANHATTAN, WESTGHESTER, NEW JERSEY AND FLORIDA

For outstanding service on your next order,
contact Brian Tormey at 212.757.5800 ext.220 or brian@titlevest.com

TITLEVEST AGENGY, ING. presents
A VEST COMPANIES PRODUGTION m associarion witi 1031VEST, LLG ano INSUREVEST BROKERAGE, LLC.
TITLEVEST 15 A pouicy 1ssume acent For FIRST AMERICAN TITLE INSURANGE COMPANY, CHICAGO TITLE INSURANGE COMPANY, FIDELITY NATIONAL TITLE INSURANGE COMPANY,
STEWART TITLE INSURANCE COMPANY, OLD REPUBLIC NATIONAL TITLE INSURANGE COMPANY avo COMMONWEALTH LAND TITLE INSURANCE COMPANY.

OS|OUTSTANDING SERVICE

'OUTSTANDING PROVIDER OF TITLE
INSURANCE AND RELATED SERVICES =22
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Introducing a New,
Comprehensive

Health Insurance Plan
Exclusively for

New York State Bar
Association Members!

Three new PPO options—available
through MVP Health Care—offer
flexibility and peace of mind at an
affordable price.

HEALTH CARE

The Verdict is In: NYSBA
Delivers Comprehensive,
Flexible Health Coverage

o Choice of three medical plan options—
choose the plan that works best for you

o Flexibility to seek care in or out-of-
network, and you never need a referral!

o Access to more than 500,000 doctors and
hospitals through MVP and CIGNA’s
nationwide network

+ Sole practitioners have access to group
plans at competitive rates

+ Discounts of 10-15% available to groups of
2 or more

o MVP’s customer care center open 8 a.m. to
10 p.m., 7 days a week

« Online access 24/7 to ask questions, search
for participating providers, refill mail order
prescriptions and more

o Comprehensive, top-quality plan designs
from MVP Health Care, a carrier ranked
among “America’s Best Plans” by U.S. News
and World Report

Take advantage of this
exclusive NYSBA member
benefit and call today!

US|

BERTHOLON-ROWLAND

To obtain your customized
quote, simply call

USI Bertholon-Rowland,
NYSBA's professional
insurance administrator, at:

888-834-3664

or, Vvisit:
www.nysba.org/healthinsurance

The New York State Bar Association health insurance program is administered
by USI Bertholon-Rowland, a member company of USI Affinity.



PRESIDENT’'S MESSAGE

The Road Taken

hen Robert Frost stood
before the branch in the
road, regretting that he

could not “take them both,” little did
he know how greatly he would affect
our Bar Association in the year that
lies ahead of us. As I write my first
President’s Message, I am humbled
by the thought that I am at that fork
in the road — with all of you — leading
the largest voluntary bar association
in the country for one year. From the
many paths we could take together,
choosing the most important ones is
both exhilarating and daunting.

This is where you come in. Whether
you practice in Kiev, Shanghai,
Washington D.C., Rochester, Watervliet
or New York City, your voices have
— and must continue to have — impor-
tance not just to me personally but to
the leadership and our staff at the State
Bar Center. We look to you for guid-
ance and support of our fundamental
purpose, the voice of the New York
Bar. For this reason, in March, I sent
each of you an e-mail to ask you to
focus on your concerns and the issues
that matter to you most. About 450 of
you took the time out of your busy
day to respond. What better way can
I continue this dialogue with you and
determine which roads we should take
this year than by sharing with all - all
74,000 of you — what’s on your minds?

Generally, you wrote about 35 top-
ics — ranging in breadth from the state
of the legal profession, legal ethics,
the challenges you face practicing law,
particularly in a small or solo firm
environment, the need for the State Bar
to ensure there is diversity in the pro-
fession, the difficulties in practicing in
our courts, the quality of our judiciary
(and the lack of adequate compensa-

tion for our judges), the significance of
pro bono service and work-life balance
issues. You mentioned specific legal
areas and issues that you would like
to see the State Bar address, in the area
of the securities laws, criminal laws,
real estate and litigation to name a few.
More than 100 of you mentioned that
you work outside New York State and
apply New York laws in your daily
practice (not surprising given that 25%
of our members live outside New York
State and those numbers are growing).

Summarized below are a few of
the areas. I am not mentioning you by
name, on the theory that you know
who you are — and in the space I have,
I cannot cover all of your insights. So
from time to time this year in this col-
umn, I will do so.

Regarding the state of the legal pro-
fession, many of you expressed con-
cern over “the terror of billable hours,”
the “ridiculous amount of student debt
many of you have,” “finding time to
be an excellent lawyer and do good
work for my clients while still having
a good personal life and being a sane
person.” Another wrote: “Perhaps the
profession’s problems can be succinct-
ly referred to by the cliché, quantity
and quality. By quantity, I mean that,
other than at the large law firms, there
is widespread dissatisfaction with the
income earned by lawyers. . . . Most
lawyers would be better off economi-
cally if they had been teachers in the
public school system. . . . I am only
making this comparison because law-
yers have traditionally held a much
higher position of prestige in society.”

One contract attorney wrote: “My
concerns are the overall stability of
this type of work. . . . The State Bar
should take notice of the increasingly

large group of attorneys who are work-
ing as contract attorneys and mak[e]
sure that this type of work does not
get outsourced to cheaper markets.”
Some of you stated that “restoring a
level of professionalism, i.e., compe-
tence, fidelity to the client, integrity
and collegiality (or at least civility)”
was the key issue of importance. One
large-firm respondent concluded that
“having the breadth and depth of
legal talent and resources necessary to
maximize options for my clients and
thereby retain their confidence in me to
capably represent their interests under
all circumstances” affected him most in
his day-to-day practice.

Many of you also wrote about the
challenges you face working in a small
or solo firm. Said a member from New
York City: “[T]he functioning and cost
to litigants and attorneys of the court
system and the denial of access to the
courts for a person of modest means
are paramount.” “I was taught in soci-
ology class that a system of impar-
tial dispute resolution is an essential
ingredient to a secure democracy. . . .
History has shown that when average
people perceive that the court system
is not available to them, but that it is

BerNICE K. LEBER can be reached at
bleber@nysba.org.
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PRESIDENT'S MESSAGE

merely an instrument of the state con-
trolled by a wealthy upper class, or by
the dictates from government bureau-
crats themselves, then social unrest
begins. . . . The state and federal court
systems must expand their defini-
tion of a ‘poor person’ to include the
working poor, who should be entitled
to proceed ‘in forma pauperis’ (CPLR
1101) and the attorney-client privilege
must be strengthened. Too many times
the District Attorneys or US attorney
make it a condition that the prosecuted
waive the attorney-client privilege as
a condition for a plea agreement. . . .
Clients must be able to rely on the

knowledge that the information given
their lawyer, ex post facto, can never
be revealed.”

In sum, your letters reveal a pro-
found concern for the profession and
for your clients. Listening to you this
past year around the state and taking
your letters to heart, I believe that we
can do the most for you by concentrat-
ing on a single theme for the upcom-
ing year: “Helping Lawyers, Helping
Clients.” Our projects and initiatives
will delve into issues and processes to
help you practice and in so doing, help
in the delivery of your legal services
for clients, paying close attention to

the small and solo firm practitioners
among you. In setting our legislative
priorities this past year, we included
a review of how court rules and laws
impact upon the small firm. A one-
year term as President barely gives
one time to complete new initiatives.
Recognizing this, Kate Madigan, a
great president, permitted me to share
in her initiatives and programs and
to then carry them out in my year, a
plan that I will continue with Michael
Getnick, my successor. I hope you will
continue to write to me as the year
progresses. Rest assured, I will be lis-
tening. |

NYSBA > Solo and Small Firm Resource Center

EW YORK STATE BAR ASS50CIATION

1 P | C 1 SITE
[ searcH ] ADVANCED SEARCH 1€

More than 57% of the New York State

Bar Association’s members could be
defined as a solo practitioner or a

member of a small firm. With this in
mind, the Law Practice Management
Web page now includes a comprehensive
online Solo/Small Firm Resource Center.
The Resource Center offers free sample
forms and law firm policies, articles on
law practice management, marketing
tips, and free downloadable publications.

= Profassional Standards for
Attorneys
Ethics Opinions
NYS Court System Web Site
NY Codes Rules and
Requlations (NYCRR

> Legal Links of Interest

> Legislation

> Pro Bone Information for
Attorneys

LAW PRACTICE MANAGEMENT

> Solo and Small Firm Resource Center

Free Legal Research from
Loislaw.com

> Join the Lawyer Referral
Service

Lawiobs.com Career Center
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RESOURCES

Visit us today at www.nybsa.org/solo

LPM provides members with education
and information on managing your law
office. LPM can be reached at
1-800-699-5636 or by e-mail at

Ipm@nysba.org. PP -

NYSBA

FIRM FINANCES AND LAW

PRACTICE MANAGEMENT B

ALA (The Association
of Leqgal

Administrators)
=NYC Chapter

RISK MANAGEMENT
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Exclusively for
NYSBA members.
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Bankof America >
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Personal checking with a $100 bonus.

» A $100 bonus when you open a qualifying » Free Online Banking service with unlimited Bill
new NYSBA personal checking account Pay, plus Mobile Banking .*

t
by July 31, 2008. * Your NYSBA membership displayed every time
« Automatic savings when you enroll in the you use your NYSBA Check Card or checks.*
Keep the Change® service with a bonus

. i ici §
match rate.* Special pricing on CDs and IRAs.

Visit bankofamerica.com/nysba or your neighborhood Bank of America
and use Offer Code WGSNYSBO060S.

To find a banking center near you, visit bankofamerica.com/locator. NYSBA personal checking is offered through MyExpression™ banking from Bank of America.

sOR Mp
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) Brought to you by:
= ¢ = T
NYSBA Bankof America <7
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1 To take advantage of this offer, you must use the Offer Code provided to open your qualifying new Bank of America personal checking account by 7/31/2008. This offer is valid only for a new
checking account opened by a new customer. The new customer is not eligible for this offer if they were a signer on a Bank of America checking account that was closed within the last three months.
All accounts are subject to our normal approval process. We will deposit the $100 incentive directly into your new checking account within 90 days of its opening; if unable to do so, a check will
be issued. The new customer will receive the incentive upon verification of qualification in the incentive programs. The minimum deposit required to open a new personal checking account and
receive this offer is subject to the normal opening deposit requirements of the specific account being opened that appear in our Personal Schedule of Fees. For example, the opening deposit for
a Bank of America MyAccess Checking® account is $25. Limit one offer per household. Offer does not apply to current checking customers or student checking accounts. To the extent required
by law, Bank of America will report the value of the offer to the IRS. Any applicable taxes are the responsibility of the account holder. Reproduction, purchase, sale, transfer or trade of this offer
is prohibited. For interest-bearing checking accounts, the Annual Percentage Yield (APY) on any balance was 0.05% as of 4/14/2008. The interest rate and APY may change after the account is
opened. Fees may reduce earnings. Bon.3/08

Y Keep the Change® is available to both new and existing customers. Upon enroliment, we will round up your Visa® Check Card purchases to the nearest dollar and transfer the difference from your
checking account into your Bank of America savings account. We match 100% of your Keep the Change transfers for the first three months, and 5% thereafter. For Advantage checking accounts,
we match an additional 5% after the first three months. For purchases made with a NYSBA Check Card, we also match an additional 5% after the first three months. Matching funds are paid
yearly after the anniversary of enrollment up to a maximum of $250 per year on accounts still open and enrolled. We will only match Keep the Change transfers on up to five checking accounts
per depositor (including joint depositors) or up to five checking accounts per household, whichever is less. Eligible savings accounts include, but are not limited to, Regular Savings (or Market Rate
Savings in WA and ID) that requires a minimum opening balance of $25 ($1 in WA and ID) and pays a variable Annual Percentage Yield (APY) that was 0.20% as of 4/14/2008. Money Market

savings accounts are also eligible. Fees may reduce earnings. The promotional matching funds will be reported to the IRS on form 1099. Patent pending. EKTC.4/08
§ Please consult a banking center associate or bankofamerica.com for current rates. CD.3/07
3 Web access is needed to use Mobile Banking. Check with your service provider for potential access rates. MB.1/08

% Standard check fees apply.
MyExpression™ CHECKING REDEMPTION INSTRUCTIONS FOR PERSONAL BANKERS: Enter Affinity Group ID# 23323 on the appropriate Account Setup screens; specify Affinity Check Card; and
choose the appropriate group name for check designs. Also enter Offer Code WGSNYSBO608 in the Marketing Online Redemption System to redeem the $100 bonus for the customer.

Bank of America, N.A. Member FDIC. ©2008 Bank of America Corporation AD-04-08-0689



NYSBACLE

Schedule of Spring Programs (susject to Change)

Ethics and Professionalism

(program: 9:00 am-12:35 pm)

Fulfills NY MCLE requirement for all attorneys (4.0):
4.0 ethics and professionalism

June 2 Syracuse

June 6 Rochester

June 9 Buffalo

June 10 New York City
June 11 Westchester

June 12 Ithaca; Melville, LI
June 19 Albany

Ethics for Real Estate Lawyers

(program: 9:00 am-12:55 pm)

Fulfills NY MCLE requirement for all attorneys (4.0):
4.0 ethics and professionalism

June 2 Albany

June 10 Buffalo

June 17 New York City
June 19 Rochester
June 24 Westchester

Fundamentals of a Private Placement — Raising Money
With a Private Stock Offering

(program: 6:30 pm-9:10 pm)

Fulfills NY MCLE requirement for all attorneys (3.0): 1.0 skills;
2.0 practice management and/or professional practice

June 3 New York City

Successfully Handling a 1404 Proceeding Under the SCPA
(program: 9:00 am-1:00 pm)

Fulfills NY MCLE requirement for all attorneys (4.5): 0.5 ethics
and professionalism; 2.0 skills; 2.0 practice management

June 3 Westchester

June 4 Rochester

June 5 Syracuse

June 10 Albany

June 12 Buffalo; New York City
June 13 Hauppauge, LI

+Escrow Accounts (telephone seminar)

(program: 12:00 noon-1:30 pm)

Fulfills NY MCLE requirement (1.5): 1.5 ethics and professionlism
June 4 All cities

Federal Sentencing in White Collar Cases: Expanded
Judicial Discretion or Business as Usual?

(program: 6:00 pm-9:00 pm)

Fulfills NY MCLE requirement for all attorneys (2.0):

2.0 professional practice

June 4 New York City

+Beyond Medicaid: Alternative Methods for Financing
Long Term Care

Fulfills NY MCLE requirement (7.0): 1.0 ethics and professional-
ism; 6.0 practice management and/or professional practice

June 4 Hauppauge, LI
June 5 New York City
June 6 Albany; Buffalo
June 17 Tarrytown

The New York State Bar Association Has Been Certified by the New York State Continuing Legal
Education Board as an Accredited Provider of Continuing Legal Education in the State of New York.

+Tax Aspects of Real Property Transactions

(program: 9:00 am~1:00 pm)

Fulfills NY MCLE requirement (4.5): 4.5 practice management
and/or professional practice

June 4 Melville, LI
June 5 Albany; New York City
June 12 Rochester

A Day in Discovery: Win Your Case Before Trial With Jim
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ew York, like Delaware and other states, rec-
ognizes the corporate opportunity doctrine,
which derives from the duty of loyalty that
fiduciaries owe corporations they serve. The doctrine
forbids fiduciaries from diverting for their own ben-
efit, without board approval, “any opportunity that
should be deemed an asset of the corporation.”? The
key to the doctrine under New York law is whether
the corporation had a “tangible expectancy” in the
opportunity,? that is, an expectancy “more certain
than a desire or hope.”3 Although some courts have
suggested that the doctrine applies only to depriva-
tions that “threaten the viability of the enterprise,”*
New York courts have generally applied the doctrine
more broadly. Thus, for example, fiduciaries — includ-
ing those serving healthy businesses — have been
found liable under the doctrine for drawing away
their principal’s existing customers, taking advan-
tage of business offers made to the corporation, or
purchasing property that the corporation needed or
had contemplated acquiring.>
Fiduciaries sued under the corporate opportu-
nity doctrine often rely on two defenses: third-party
refusal-to-deal and financial inability. Both defenses
go directly to the “tangible expectancy” determina-
tion. Under the former, the opportunity would be
deemed fair game for the fiduciary where the third
party providing that opportunity was unwilling to
do business with the corporation. Under the latter,
the fiduciary would not be deemed a disloyal usurp-
er where the corporation did not have the financial
wherewithal to capitalize on the opportunity. Each
defense has at least surface appeal, because it tends
to show that the corporation did not have a “tangible
expectancy” of obtaining the business opportunity
at issue. After all, what realistic expectation could
a corporation have in an opportunity that (1) the
third party was unwilling to give the corporation, or
(2) the corporation had insufficient finances to
exploit?
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In late 2007, however, New York’s First Department
stated unequivocally, albeit in dicta, that neither
defense is viable. It reached that conclusion in Owen v.
Hamilton,® with little analysis, no mention of the “tangible
expectancy” requirement, and based on a questionable
characterization of First Department precedent. And as
the court acknowledged, its conclusion is at odds with
several Third Department cases that recognize refusal-
to-deal as a valid defense. Thus, Owen highlights the
uncertainty of the contours of New York’s corporate
opportunity doctrine.

This article is an attempt to restore some order. We
believe that New York’s fact-intensive “tangible expectan-
cy” test requires courts to consider both whether the third
party refused to deal with the corporation and whether
the corporation was financially able to capitalize on the
opportunity. On the other hand, neither factor should be
deemed dispositive, except in rare circumstances. Rather,
both factors should be considered as part of a multi-factor
analysis — eight factors are identified below — in which the
court would weigh the respective competing interests of
the corporation and its fiduciary, consistent with the duty
of loyalty.

Owen involved a dispute over Sports Reporter, a sports-
betting publication that Richard Bomze owned and
decided to sell in 2001. At the time, defendant Lindsay
Hamilton was the president and 51% shareholder of
Starpoint Publishing Corp., which published Winning
Points, another sports-betting publication. Hamilton pro-
posed to Starpoint’s board of directors that he and his wife
purchase Sports Reporter and operate it out of Starpoint’s
office, so that the two publications could share expenses
and reduce operating costs. Recognizing that the arrange-
ment could improve Starpoint’s “precarious financial
state,” the board approved the $450,000 purchase.”

Starpoint shareholder James Owen then sued Hamilton
derivatively for usurping Starpoint’s corporate opportu-
nity and breaching his fiduciary duty. The trial court
granted Owen’s summary judgment motion on both
claims. The First Department reversed and ordered that
summary judgment be entered for Hamilton because
he had obtained board approval for the purchase.® But
before reaching the board-approval issue, the court
briefly addressed Hamilton’s refusal-to-deal and finan-
cial inability defenses.” Although that discussion must
be considered dicta — because the board’s approval of the
transaction rendered the other defenses academic — New
York courts will likely consider it in future corporate
opportunity cases.

The court treated both defenses together, stating that
the defense that “Starpoint itself was unable to purchase
Sports Reporter . . . can be disposed of with dispatch.”10
It noted that some authority supports a defense that the
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corporation would have been unable to profit from the
opportunity, citing two Third Department decisions that
had recognized the third-party-refusal defense. But the
court asserted that “we [in the First Department] have
consistently held to the contrary.”1 It concluded that
“neither Richard Bomze’s unwillingness to sell Sports
Reporter to Starpoint nor Starpoint’s alleged financial
inability to avail itself of the opportunity had it been
offered is a valid defense to plaintiff’s action.”12

Thus, Owen suggests that the two defenses would be
routinely rejected in the First Department. But New York
precedent does not support this suggestion.

Only two reported New York decisions have ruled on
the financial inability defense. Each is more than 40 years
old and each accepted the defense. The First Department
held, in Blaustein v. Pan American Petroleum & Transport
Co., that the defendant did not usurp corporate opportu-
nities, because the corporate opportunity doctrine “is not
applicable if the opportunity is one which the corporation
is financially unable to undertake.”13 Consistent with
Blaustein, a Bronx County trial court in Nigro v. Caserta
dismissed a corporate opportunity claim because, in part,
there were “no factual allegations showing that the corpo-
ration had the financial means with which to avail itself
of the opportunities alleged to have been diverted.”14

First Department decisions after Blaustein contain dicta
that criticized the financial inability defense. Owen relied
on four such cases, none of which actually involved a
financial inability defense.l> Owen first cited Foley v.
D’Agostino, including Foley’s quote from a 1941 Harvard
Law Review Note:

[TThe fact that the competing business undertaken

presented itself in the form of a corporate opportu-

nity which the corporation was financially unable or

for other reasons unwilling to undertake should be

no excuse for an officer undertaking it individually.

Despite the corporation’s inability or refusal to act it is

entitled to the officer’s undivided loyalty.16

The court in Foley quoted the Note for its critique of
an “unwilling to undertake” defense. The claim in Foley
was that the defendants — officers and directors of sev-
eral affiliated companies that managed a supermarket
chain — breached their fiduciary duties by setting up a
rival supermarket chain. The defendants argued that they
were free to establish and operate the competing business
because they had previously presented the opportunity to
the corporations, but their boards voted not to take it.17
Foley held that the complaint should not have been

dismissed because the board’s rejection of the opportu-
nity did not release the fiduciaries of their duty of loyalty,
and the fact finder could determine that they breached
that duty by competing with their employer.!8 Thus,
because the claim at issue related to employees compet-



ing with their employer, Foley is irrelevant to New York’s
corporate opportunity jurisprudence.

Two other First Department cases that Owen cited
similarly did not discuss the financial inability defense. In
Robert N. Brown Assocs., Inc. v. Fileppo, the defendant had
redirected printing orders to his own company instead of
his employer.l® The defendant asserted an “unwilling to
undertake” defense, arguing that the corporation would
have rejected those orders had they been offered to it.
Citing Foley, the court hypothesized that “even if” the
defendant had offered them to the corporation, “which
[was] not the case,” the defendant would not have been
free to take them for himself.20

In Bankers Trust Co. v. Bernstein, the court quoted Foley
and the Harvard Law Review Note for the principle that
“[d]espite the corporation’s inability or refusal to act it is
entitled to the officer’s undivided loyalty.”2! But Bankers
Trust contained no other discussion of inability defenses.
Instead, the court remanded for a new trial because the
trial court had improperly instructed the jury that it must
find that the corporation would have obtained the oppor-
tunity “but for” the defendant’s conduct.?2

Only one of the four cases Owen cited, Alexander &
Alexander of New York, Inc. v. Fritzen, contained any sub-
stantive discussion of the financial inability defense. The
defendant in Alexander had argued that the corporation
was legally unable to take a life insurance business oppor-
tunity because it had no license to sell life insurance.23
The First Department, quoting Foley and the Harvard Law
Review,?* criticized both the legal and financial inability
defenses, even though only the former was at issue. The
court noted that it would be “imprudent” to allow fidu-
ciaries to exploit opportunities based “solely” on their
company’s legal or financial inability, because informa-
tion regarding any such inability is “generally within the
unique knowledge of the diverting fiduciary.”2> Thus, the
court reasoned, permitting a dispositive inability defense
would “reduce[] the incentive for executives to seek
effective solutions to corporate problems,” and would
“encourage employees and fiduciaries to divert corporate
opportunities knowing that the diversion may not be
effectively challenged.”26

But Alexander stopped short of holding that the cor-
poration’s legal inability to exploit the opportunity is
irrelevant. To the contrary, the court noted that although
the company’s legal inability to sell life insurance was
not “determinative,” it was “significant.”?” And relying
in part on that legal incapacity, the First Department
concluded that the life insurance business was not a cor-
porate opportunity.28

Thus, all the authority on which Owen relied in reject-
ing the financial inability defense — Foley, Robert N. Brown
Assocs., Bankers Trust and Alexander — was dicta. And Owen
ignored two cases, albeit significantly older, that upheld
that defense. Thus, the court’s back-of-the-hand treat-

ment of the financial inability defense was inappropriate.
At the very least, the court should have considered the
evidence of Starpoint’s financial inability as a non-deter-
minative but relevant factor, just as the court in Alexander
had considered the corporation’s legal inability.

No reported New York decision before Owen had sug-
gested, much less held, that a third party’s refusal to deal
with the corporation would not be a valid defense to a
corporate opportunity claim. To the contrary, the First
Department itself had accepted the defense twice in cases
that Owen did not cite, Washer v. Seager?® and Rafield v.
Brotman.30

In Washer, the parties were the sole stockholders, offi-
cers and directors of Sportscloth, a sports apparel manu-
facturer. When Seager left Sportscloth to form a compet-
ing business, Sportscloth’s sole fabric supplier decided
to move its business to Seager’s new company. The
First Department reversed the trial court’s finding that
Seager had usurped a corporate opportunity, holding that
“[o]nce [the supplier] made its decision not to deal further
with Washer or the corporation on Seager’s withdrawal,
there no longer existed any corporate opportunity or
expectancy.”3! A New York federal court noted in 1999
that “Washer is still good law in New York.”32

The court should have considered
the evidence of Starpoint’s financial
inability as a non-determinative
but relevant factor.

In Rafield, a data processing company’s sole client
decided to phase out its relationship with the corpora-
tion and to create an in-house department to perform
the data processing functions that the corporation had
been providing. The plaintiff alleged that a director, who
left shortly thereafter to work for the client, had usurped
a corporate opportunity by taking that business with
him. The trial court dismissed the claim, finding that
by the time the defendant had taken the job, the client
had already reached an independent decision to bring
the business in-house. The First Department affirmed,
concluding that because the client’s decision “deprived
[the corporation] of any viable prospect for continuing its
business,” the corporation had no “tangible expectancy”
in a continuing relationship with the client.33

Owen cited two Third Department decisions that
it characterized as providing “some authority . . . that a
director cannot be liable for usurping a corporate oppor-
tunity where the corporation would have been unable to
avail itself of the opportunity.”34 In DiPace v. Figueroa,®
the plaintiff claimed that a director’s purchase of prop-
erty constituted a corporate opportunity. The Third
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Department affirmed the claim’s dismissal because “the
sellers unequivocally aver|[red] that they would not have
sold to the corporation, or to [the plaintiff], but only to [the
defendant] individually.”3¢ And in Moser v. Devine Real
Estate, Inc.,% the Third Department found that because
the third party “unequivocally testified” that he would
not have offered an investment opportunity to the corpo-
ration, the corporation had no “tangible expectancy” in
that opportunity. Citing DiPace, the court noted, “Typically,
such evidence that the third party would not have done
business with the corporation . . . is sufficient to preclude
the finding that a corporate opportunity existed.”38

In portraying DiPace and Moser as contrary to First
Department precedent, Owen not only failed to cite
Washer and Rafield, it relied solely on Foley, Robert N.
Brown Assocs., Bankers Trust and Alexander. As discussed
above, those cases only tangentially support rejecting the
financial inability defense. But they have no relevance
to a third-party-refusal defense, because none of them
referred to that defense, even in dicta.

New York’s uncertain corporate opportunity doctrine is
reflected in Owen’s (1) questionable characterization of
New York precedent, and (2) reasoning at odds with the
“tangible expectancy” requirement. The New York Court
of Appeals has not taken a corporate opportunity case
since 1944, when it affirmed the First Department’s rejec-
tion of a corporate opportunity claim because there was
no evidence of tangible expectancy.?® That decision did
not clarify how courts should evaluate tangible expec-
tancy. Alexander noted the uncertainty over the applicable
standard,#0 and Owen did not mention the tangible expec-
tancy test or any standard at all.#!

Courts should consider both financial inability and
third-party refusal-to-deal in the “tangible expectancy”
analysis. To take an extreme example, let’s say a bil-
lionaire businessman serves as a director for a small,
insolvent company. During the period of his service,
the director learns of an opportunity to buy a business
for $100 million, an amount that is multiples beyond
the company’s ability to pay. Perhaps on a strict duty-
of-loyalty basis, the director would be criticized for not
going through the motions of presenting the opportunity
to the board. But breach of fiduciary duty claims require
some level of causation.#? So if there were no doubt that
the corporation would not have been financially able to
acquire the business, the director should not be liable. It
is hard to argue that the fact finder should blind itself to
that economic reality.

Similarly, there will be instances when, despite the
fiduciary’s best efforts, the third party remains unwilling
to deal with the corporation. Let’s say, for example, the
third party makes that clear in no uncertain terms and
the fiduciary exhausts all avenues for the corporation’s
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getting the opportunity. If the fiduciary were thereafter
to take advantage of the opportunity, the causation ele-
ment arguably would not have been met for any harm
the corporation was to claim in not profiting from the
opportunity. At the very least, the fact finder should be
able to take those circumstances into account.

On the other hand, there are good reasons why a court
should not necessarily consider dispositive a company’s
insolvency or a third party’s stated unwillingness to deal
with that company. First, a bright-line rule could create
perverse incentives. The law should encourage fiducia-
ries to be loyal, not to make a record that could insulate
their disloyalty from liability. If, for example, a third
party were to tell the fiduciary that it would not deal with
the fiduciary’s company, but would be happy to deal with
the fiduciary individually, the fiduciary should be incen-
tivized under the law to convince the third party that the
fiduciary will not engage if the company he or she serves
is not part of the deal. The law should also encourage the
fiduciary to seek board approval; but a fiduciary would
be less inclined to seek board approval if a bright-line
dispositive defense were available. Second, even a third
party’s unequivocal expressions of refusal-to-deal can be
inherently suspect. For example, the third party testifies
that she would not have done business with the company
had she not done the deal with the corporation’s execu-
tive. That testimony is necessarily speculative and might
even be inadmissible.#3 Third, even insolvent companies
can sometimes acquire cash-generating businesses or
obtain lucrative contracts. And sometimes that oppor-
tunity can make the difference between the insolvent
company turning the corner to profitability or filing for
bankruptcy. The law should incentivize fiduciaries to be
the same loyal, unconflicted advocates even for the insol-
vent companies they serve.

The upshot of the above is that courts considering
corporate opportunity claims should consider all the facts
and circumstances — financial ability, third-party willing-
ness to deal, and other facts — in conducting the tangible
expectancy analysis. This is the approach articulated 66
years ago in Turner v. American Metal** In Turner, New
York County Justice Bernard L. Sheintag noted that in
evaluating whether a corporation had a tangible expec-
tancy in a given opportunity,

it is safer to rely upon the particular circumstances of a
case than upon abstract principles or general language
used in the decisions. It is unnecessary, indeed unwise,
to attempt any preciseness of definition. Nevertheless,
there are certain guides which point the way[;] . . . the
following circumstances, among others, have to be
considered.#>

Justice Sheintag went on to enumerate six factors he
considered relevant to the tangible expectancy analy-

CONTINUED ON PAGE 16
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sis.46 Although the First Department reversed Justice
Sheintag’s finding that a corporate opportunity had been
usurped, it did not address those factors.#” But it quoted
Guth v. Loft, a Delaware Supreme Court case that estab-
lished a comparable four-factor test.48

We agree with the approach in Turner and Guth, and
propose that New York courts adopt a multi-factor test
to evaluate whether a fiduciary’s transaction should be
deemed a corporate opportunity. Below are eight factors a
court would consider in making this determination. This
list is not meant to address all potentially relevant evi-
dence, but reflects the types of issues and circumstances
that typically come up in corporate opportunity cases.

3. Whether the Opportunity Would Have Been
Offered to the Company

As discussed above, evidence that the third party would
not have offered the opportunity to the corporation
should weigh against a corporate opportunity finding.
But the weight accorded this factor should depend on the
type of evidence presented. For example, documented,
contemporaneous evidence that the third party refused
to do business with the corporation would weigh in favor
of dismissal, and would be even more persuasive if the
fiduciary had no involvement in creating it. But less (or in
some circumstances no) weight would be appropriate if
the only evidence were the third party’s testimony that he
or she would not have given the opportunity to the com-
pany. Such testimony would be inherently speculative

Documented, contemporaneous evidence that the third party
refused to do business with the corporation would weigh
in favor of dismissal, and would be even more persuasive if
the fiduciary had no involvement in creating it.

1. Whether the Opportunity Was Presented to the
Fiduciary in His Individual or Corporate Capacity

A court should first consider how the fiduciary came
to learn of the opportunity, a factor mentioned in both
Turner®® and Guth.50 If it were presented to the fiduciary
in his or her corporate capacity, this factor would weigh
in favor of a corporate-opportunity finding. But if it were
presented in the fiduciary’s individual capacity, “[t]he
burden imposed upon [the defendant] to show adherence
to his fiduciary duties to [the corporation] would be thus
lessened to some extent.”5! Such evidence would not be
dispositive and should be considered along with all other
factors.52

2. Whether the Corporation Understood That the
Fiduciary Would Pursue Other Interests

The nature of the fiduciary relationship may also be sig-
nificant. In some instances a fiduciary may be a director
serving on several boards or involved in several ven-
tures.53 Such involvement “may negate the obligation
which might otherwise be implied to offer similar oppor-
tunities to any one of [the corporations he or she rep-
resents], absent some contrary understanding.”>* Thus,
courts sometimes “examine whether at the beginning
of the employment or fiduciary relationship the parties
understood, or it is reasonable to conclude that the parties
understood, that the employee, officer or director would
simultaneously pursue other interests, even ones related
to or in direct competition with the business of the corpo-
ration.”55 Any such evidence would weigh against a find-
ing that the fiduciary usurped a corporate opportunity.
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and often biased, because either the third party continues
to have a business relationship with the fiduciary or faces
exposure for aiding and abetting a fiduciary-duty breach.
Similarly, the usurper’s testimony in this regard, uncor-
roborated by contemporaneous documentary evidence,
would be accorded little weight.

4. Whether the Opportunity Was Developed

With Corporate Assets

This is one of the Turner factors.> Courts should treat
differently an opportunity developed with corporate
resources that the fiduciary swoops in to take at the 11th
hour, as opposed to an opportunity that the company had
not previously pursued. The weight accorded this factor
depends on the type of corporate assets used to develop
or pursue the opportunity. For example, the Michigan
Court of Appeals, applying Delaware law, has noted that
usurpation is more likely to be found “when ‘hard” assets,
such as cash, facilities, and contracts, are used rather
than . . . ‘soft” assets, such as good will, working time,
and corporate information.”>” The amount of assets used
when compared with the overall value of the opportunity
would also affect the analysis.58

5. The Company’s Financial Ability to

Take the Opportunity

This too is a Turner factor> As discussed above, the
case law does not support Owen’s outright rejection of
the financial inability defense, and many other states

CONTINUED ON PAGE 18
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consider a corporation’s financial ability relevant in
determining whether an opportunity should belong to
the company. Delaware, for example, requires a corporate-
opportunity plaintiff to show that the company was
financially capable of entering into the transaction.t0
Other jurisdictions refer to a corporation’s financial abil-
ity as either conclusive or relevant.6l

The nature of the financial inability evidence should
be closely scrutinized. As noted in Alexander, a corpora-
tion may not be able to rebut a financial inability defense
raised by a fiduciary with unique knowledge of the com-
pany’s finances.®2 Thus, only objective, independently
verified evidence of financial inability should weigh in
the fiduciary’s favor. And the court should also consider
the fiduciary’s role in the company’s financial fortunes.
Fiduciaries who view their company as a sinking ship
should not be incentivized to relax their fiduciary obliga-
tions and more freely self-deal.®3

The severity of the company’s financial woes should
also affect the weight given this factor. The greater the
company’s insolvency, the less likely it would be that it
would have successfully obtained the opportunity, and
the more heavily the court should weigh this factor in the
defendant’s favor.

6. The Investment Required to Capitalize on the
Opportunity, and the Revenue Projected From the
Investment

This factor is distinguished from financial inability because
it turns on the nature of the opportunity itself, rather than
the company’s resources. For example, if a given opportu-
nity requires a one-time purchase that clearly exceeds the
funds that the corporation has or could obtain, the corpo-
rate opportunity claim would be tenuous. On the other
hand, even a distressed company may be capable of mak-
ing the initial investment required to take the opportunity.
If, for example, an opportunity can be financed over time,
or consists of a contractual relationship, the opportunity’s
projected revenue could facilitate the investment’s fund-
ing. Courts should therefore consider whether there is
a reasonable chance that the opportunity would have
helped the company turn the tide.

7. The Extent to Which the Opportunity Is
Consistent With the Company’s Past and Current
Business Model
This is another Turner factor.64 If an opportunity were con-
sistent with a company’s business model, the company’s
shareholders would be more likely to view it as an oppor-
tunity. And the fiduciary would be more likely to recog-
nize it as belonging to the company. In that case, this factor
would weigh in favor of a corporate-opportunity finding.
On the other hand, if the opportunity were not consis-
tent with a company’s past and current business model,
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this factor would weigh in the fiduciary’s favor. An excep-
tion may be appropriate if there were evidence that the
fiduciary was aware of the corporation’s intent to enter
into the new business line. In Alexander, the court rejected
the plaintiff’s argument that the company intended to
enter the life insurance business, in part, because there
was no evidence that the defendants had been advised of
that “undeclared intent.”65

8. Whether the Opportunity Was Unique or of
Special Value to the Corporation

This too is a Turner factor.%¢ If an opportunity has some
special significance or unique value to the corporation,
such as property adjacent to the corporation’s prop-
erty, the court would more likely consider it a corporate
opportunity.

Corporate opportunity cases are infrequent because fidu-
ciaries ordinarily seek board approval before capitalizing
on a transaction that might arguably belong to the cor-
poration. Board approval would normally insulate the
fiduciary from liability, unless the directors were not fully
informed or were dominated by or beholden to the fidu-
ciary.6” But in those situations in which board approval
either was not sought or was defective, a viable corporate
opportunity claim could be brought. Courts adjudicat-
ing such claims should read Owen critically, and should
not rely on its dicta or that of other New York decisions
to which Owen cites. Rather, they should consider all
the factors potentially relevant to both the corporation’s
interests in having loyal executives, and the fiduciaries’
legitimate interests in pursuing business opportunities
that do not undermine the companies they serve.
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N.Y.S.2d 530 (1st Dep’t 1989).
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BURDEN OF PROOF

hen is a witness absent from
New York so that the wit-
ness’s pre-trial testimony

may be read at trial in lieu of live
testimony from the witness, pursuant
to CPLR 3117(a)(3)?! That was the
issue for the court in Barnes v. City of
New York,? where the plaintiff sought
to read the sworn testimony given by
the then claimant at his 50-h hearing?
based upon the claim that the plaintiff
was a resident in a New Jersey nurs-
ing home and, hence, unavailable to
testify at time of trial.4

The Trial
The defendant, desiring the opportu-
nity to cross-examine the plaintiff at
trial, had sought, and the trial court
had granted, a competency hearing, at
which time the conclusions of psychia-
trists retained by both sides were con-
sidered.> The court found the plaintiff
competent to testify.6
Notwithstanding the finding that
the plaintiff was competent to testify,
plaintiff’s counsel sought permission
to present the plaintiff’s testimony at
trial from the 50-h transcript. Defense
counsel argued that the plaintiff was
not committed in the nursing home
in New Jersey, was allowed to leave
and had, in the past, left the facility.
Therefore, the requirements of CPLR
3117(a)(3) were not met.” Further,
defense counsel “argued that plain-
tiff’s attorney was simply refusing to
produce plaintiff and ‘would not,” as
opposed to ‘could not,” produce him.”
Defense counsel stated that “while
plaintiff had not voluntarily gone to
the hospital in New Jersey, he was now

Davip PauL Horowitz (dhorowitz@nyls.edu) practices as a plaintiff's personal injury litigator in New
York City. Mr. Horowitz teaches New York Practice at New York Law School, is a member of the Office of
Court Administration’s CPLR Advisory Committee, and is a frequent lecturer and writer on the subject.

“Be Careful What You

Wish For”

voluntarily staying out of the state. The
plaintiff’s attorney made no attempt to
dispute these statements.”8
The court excused the plaintiff from
testifying and permitted the reading of
the 50-h transcript, reasoning:
He’s not committed but he is also
— he was declared a danger to
himself and others, I trust, by the
Courts of the State of New York
and for that reason he was con-
fined to a mental institution, not
released, and the mental institution
that he was confined to sought to
forward him to an institution in
Jersey where he can get the proper
treatment.?
The jury found for the plaintiff and
awarded damages.10

CPLR 3117(a)(3)
A brief review of the rules governing
the use of depositionsisin order. CPLR
3117 is titled “Use of Depositions,”!1
and subsection (a) governs the use of
deposition testimony. Use of deposi-
tions is authorized in four situations:
1. use of a deposition to impeach a
witness (CPLR 3117(a)(1));12
2. use of the deposition of a party
(CPLR 3117(a)(2));13
3. use of a deposition where the witness
is unavailable (CPLR 3117(a)(3));14
and
4. use of the deposition of a person
authorized to practice medicine
(CPLR 3117(a)(4)).15
When a witness is unavailable as
defined in the rule, CPLR 3117(a)(3)
states “the deposition of any person
may be used for any purpose against
any other party,”1¢ provided that the

party against whom the deposition
is to be used “was present or repre-
sented” at the deposition or “had the
notice required under these rules.”17

Unavailability may be established
in any of five ways set forth in the
rule:

(1) that the witness is dead; or

(ii)  that the witness is at a great-

er distance than one hundred miles

from the place of trial or is out of

the state, unless it appears that

the absence of the witness was

procured by the party offering the

deposition; or

(iii)

attend or testify because of age,

that the witness is unable to

sickness, infirmity, or imprison-
ment; or
(iv) that the party offering the
deposition has been unable to pro-
cure the attendance of the witness
by diligent efforts; or
(v) upon motion or notice, that
such exceptional circumstances
exist as to make its use desirable,
in the interest of justice and with
due regard to the importance of
presenting the testimony of wit-
nesses orally in open court.!8
Now, back to Barnes.

The Appeal

The First Department analyzed the

requirements of CPLR 3117(a)(3):
In order to use a party’s 50-h hear-
ing testimony in lieu of appearing
and testifying at trial, a plaintiff
must satisfy one of the five require-
ments of CPLR 3117(a)(3). At trial,
plaintiff’s attorney, apparently in-
voking CPLR 3117(a)(3)(ii), argued
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that plaintiff was an unavailable
witness because he had been sent
from the Bronx Psychiatric Center
to Lincoln Park in New Jersey. That
subsection provides that a deposi-
tion of a party may be used if the
court finds “that the witness is at a
greater distance than one hundred
miles from the place of trial or is
out of the state, unless it appears
that the absence of the witness was
procured by the party offering the
deposition.”

Thus, a party may not voluntarily
absent himself and then use his
deposition testimony or, as here,
his 50-h hearing testimony ([“By
voluntarily leaving the state and
refusing to return for trial, defen-
dant procured her own absence
and, therefore, failed to satisfy
CPLR 3117(a)(3)(ii)”]). Before any
deposition may be introduced in
court, it must appear not only that
the declarant is unavailable, “but

of guilty to attempted assault in
the first degree (i.e., by means of
a deadly weapon). That deadly
weapon was found at plaintiff’s
feet with two empty shell casings,
thus corroborating the officer’s
account that plaintiff had fired the
gun at him.

The City was also denied the oppor-
tunity to explore plaintiff’s asso-
ciation with the Five Percenters.
In addition, allowing plaintiff to
escape cross-examination denied
the jury the opportunity to see
and hear him. [“Great deference is
accorded to the factfinding func-
tion of the jury, and determinations
regarding the credibility of wit-
nesses are for the factfinders, who
had the opportunity to see and
hear the witness”]). With regard to
the CPLR requirements for the use
of depositions, it has been noted:
“The tenor of all of CPLR 3117(a)(3)
is that a person capable of testify-

to read his 50-h hearing testimony
does not justify a remand for a
new trial. It was counsel’s choice,
deliberate and calculated, to with-
hold his client from the rigors of
cross-examination - an under-
standable strategy, given plaintiff’s
unsavory background and convic-
tion of attempted assault in the
first degree for his actions in the
very incident in question. In that
regard, plaintiff has charted his
own course and must abide by the
consequences.24

Conclusion

All too often, we think in terms of
reversible error, and think to ourselves
that that is the worst thing that will
happen when an evidentiary error is
made by the trial court. Here, what
may have seemed a clever stratagem,
the trial equivalent of having one’s cake
and eating it too, results in dismissal,
rather than reversal and remand for a

also that his absence is not due to
the act or neglect of the hearsay’s
proponent.”19

Concluding that there was no evi-
dence the plaintiff had been committed
and that the plaintiff had not disputed
the defendant’s contention, let alone
come forward with any proof that the
plaintiff was not free to return to New
York to testify, the court concluded
that the plaintiff failed to meet its bur-
den:20

By avoiding his obligation to tes-
tify at a trial in which he was seek-
ing millions of dollars, plaintiff
was able to frustrate the City’s
fundamental common-law right to
cross-examine a witness (“Cross
examination of adverse witness-
es is a matter of right in every
trial of a disputed issue of fact”).
Plaintiff, of course, had good rea-
son to avoid coming to court to
testify. His strategy denied the City
the opportunity to confront and
test his credibility on such mat-
ters as his assertion that he had no
familiarity with guns and that he
did not fire at the officer, and to
impeach him by way of his plea
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ing in person and subject to judicial
process or a party’s control so as to
compel the testimony should be on
display before the trier of fact and
subjected to the rigors of confron-
tation and cross-examination.”21

Having determined that the 50-h
testimony was read to the jury in error,
the question for the First Department
was the appropriate remedy. The plain-
tiff’s entire prima facie case depended
on the 50-h transcript.22 Merely dis-
crediting the defendant’s testimony is
“contrary to that necessary to the bur-
den of proof [and] does not satisfy that
burden. Without the plaintiff’s 50-h
hearing testimony, there is no evidence
of the plaintiff’s version of the incident.
Thus, the plaintiff did not make out a
prima facie case and the complaint
should be dismissed.”23

What about the trial court’s error
in permitting the 50-h transcript to
be read in lieu of the plaintiff’s live
testimony?

That the trial court contributed
to plaintiff’s shortfall in proof by
erroneously allowing his counsel

new trial.

So, be careful what you wish for.
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nderstanding music licensing requires knowl-
l | edge of copyright law; a copyright vests as soon
as an original work of authorship is fixed in any
tangible medium of expression.! Music licensing requires
meticulous preparation, intellectual property searches
and clearances, and drafting skill. The copyrights and
other legal rights involved in music are unique. They
must be understood in order to determine when a license
is required, who has the right to grant the desired license
and what type of license is appropriate. The purpose of
this article is to provide a primer for general practitioners,
intellectual property lawyers and entertainment attor-
neys on music licensing.

There are two very different and distinct sets of copy-
rights in music: the rights to the musical composition
(the written lyrics and the accompanying music) and the
rights to the sound recording of the musical composition.
The sound recording is usually owned by a single record
company and compositions often have complex owner-
ship groups. Any reproduction of a musical composition
or a sound recording requires the consent of the owner of
that particular copyright.2

A copyright owner has five exclusive rights in music
under the Copyright Act:3 reproduction, adaptation, dis-
tribution, public performance and public display.

1. Reproduction is the right to reproduce the copy-
righted work in copies or phonorecords.

2. Adaptation is the right to prepare derivative works
based on the copyrighted work.

3. Distribution is the right to distribute copies or pho-
norecords of the copyrighted work to the public by
sale, rental or lease.

4. Public performance is the right to publicly perform
the copyrighted work including by means of a digi-
tal audio transmission.

Thou Shalt
Not Steal:
A Primer
on Music
Licensing

By James A. Johnson

5. Public display is the right to publicly show a copy
of sheet music or lyrics by means of a film, televi-
sion, motion picture or the Internet.

Uses of a Song

The intended use of a song dictates which licenses are
required in the sound recording (a master use license)
and the rights in the underlying composition (a mechani-
cal license). To avoid copyright infringement one must
first determine the owner of the applicable copyrights
and obtain permission.

The rights granted to the licensee will almost always
be in the form of a non-exclusive license. For example,
a master use license should include at a minimum the
specific rights granted to the licensee and reserved to
the licensor, warranties, indemnification, term, termina-
tion, choice of law and jurisdiction. (See Grant of License
abbreviated sample provision on p. 24.)

Digital sampling is the recording of a sound recording
or portion of a sound recording by means of a computer
and then using that copy in a new sound recording. The
New York case of Grand Upright Music Ltd. v. Warner
Brothers Records, Inc4 was the first to address directly
the issue of digital sampling as copyright exploitation
requiring a license. In Newton v. Diamond,5 the sample at
issue consisted of a six-second segment of a flutist play-
ing three notes. A license was obtained for the sound
recording but not for the composition. The district court

JAMES A. JoHNsoN (johnsonjajmf@yahoo.com) of James A. Johnson, Esq.,
in Southfield, Michigan, concentrates on intellectual property licensing

with an emphasis on sports and entertainment-related intellectual prop-
erty litigation. Mr. Johnson is a Certified NBA Players Agent, litigator, and
a member of the Massachusetts, Michigan, and U.S. Supreme Court Bars.
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Grant of License
(abbreviated sample provision)

(a) Rights Granted to Licensee. Subject to
the terms and conditions of this Agreement,
including without limitation, the payment of all
appropriate fees to Licensor and third parties and
contingent upon Licensee obtaining the music
publishing and union clearances referred to in
this Agreement, Licensor grants Licensee a non-
exclusive, worldwide license and right to:

(1) incorporate the complete, unaltered

Sound Recording within the Product.

(2) manufacture, market, promote, sell,
license, and distribute copies of the Product
which incorporate the Sound Recording, both
directly to end users and indirectly through dis-
tributors, dealers, Resellers, agents, and other
third parties; and

(3) subject to the provisions of Article 2 here-
in, use the full and complete name of the Artist
for the credits and packaging of the Product
and the distribution, exhibition, advertising, and
exploitation of the Product.

(b) Rights Reserved to Licensor. Licensee
acknowledges that it has no rights in the Sound
Recording except those expressly granted by this
Agreement. Nothing herein shall be construed as
restricting Licensor’s right to sell, lease, license,
modify, publish, distribute, transmit, create deriv-
atives of, publicly perform in any way the Sound
Recording, in whole or in part.

(c) No License to Musical Composition. This
license does not include any rights with respect to
the musical composition performed in the Sound
Recording. Prior to exercising any rights granted
in this Agreement, Licensee shall obtain, from the
owners of the copyrights in the musical work per-
formed in the Sound Recording, all licenses that
may be required for the use of that musical work
in the Product. Licensee will pay all copyright fees
to the music publisher of such musical.

held that the use of the three-note sample was de minimis,
involved sheet music and was not protected by copy-
right. The compositional components that were taken
were not separately copyrightable from the composition
as a whole. Newton is limited to situations in which the
sound recording and composition do not actually cover
the same work. In other situations a digital sampler is
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compelled to obtain a license for the sound recording and
the underlying musical composition.

A case in point is the Sixth Circuit ruling, in Bridgeport
Music, Inc. v. Dimension Films,® that sampling of a copy-
right-protected sound recording is a per se infringement,
regardless of the amount copied. All samplings of sound
recordings, no matter how small, are infringements. The
Sixth Circuit announced a new and bright-line rule that a
defendant who samples any portion of another’s sound
recording on a new sound recording cannot raise that
the works are not substantially similar or the use was
de minimis. The lesson is obtain both licenses or invite a
claim for copyright infringement seeking an injunction,
damages for profits, attorney fees, costs and if willful,
criminal prosecution.

If a recording is to be synchronized (in timed-relation)
with a visual portion of an audiovisual work such as a
music video, television program or motion picture, a syn-
chronization license is required. See the abbreviated key
sample provisions in synchronization licenses on pages
25 and 26.

A “synch license” authorizes the synchronization of a
musical composition with an audiovisual work, but not
for distribution to the public. Distribution to the public
for home use (video cassettes) requires a videogram
license. This license allows the licensee to make copies of
the audiovisual work for public use such as at in-house
corporate training or in schools, retail stores or similar
public places. Neither a videogram nor a synch license
grants performance rights of the music.

To glean a visual and auditory example of digital
sampling, watch television, where you will hear small
portions of old tunes digitally sampled and synchronized
in a bevy of commercial advertising. Music enhances
commercial advertising by quickly setting the mood to
convey information about the product or service. The
identification and memorability of the commercial mes-
sage is sustained by association with a popular song.
(After seeing and hearing a sufficient number of digital
samples on TV, get up out of that recliner chair and reread
this article.)

Performance Rights
The Constitution of the United States confers upon
Congress the power “to promote the Progress of Science
and useful Arts, by securing for limited Times to Authors
and Inventors the exclusive Right to their respective
Writings and Discoveries.”” This clause empowered
Congress to pass copyright protections, which it did in
1790, 1909 and 1976. In 1995, Congress passed the Digital
Performance Right in Sound Recording Act.8

The 1995 Act significantly broadened the landmark
1976 Copyright Act by creating public performance
rights for sound recordings.” It expanded the compulsory
mechanical license of physical phonorecording to include



digital phonorecords delivery. It also grants copyright
holders of sound recordings the exclusive right to public-
ly perform their works by digital audio transmission.10

The Digital Millennium Copyright Act!! that became
effective in 1998 amended the 1995 Act, creating two
compulsory licenses allowing record companies and their
artists to collect royalty fees on webcasts of their music.

Performance licenses govern uses such as radio or
television broadcasts, concert performances and outside
sound in bars, restaurants and other business establish-
ments open to the general public. In these situations the
copyright owner’s exclusive right to perform is implicat-
ed and a performance license is required.1? For example,
a blanket license allows a radio or TV station to perform
any works in the performance rights repertory during
the term of the license for a specific negotiated fee. The
blanket license permits a user to perform copyrighted
works of writers and publishers without worrying about
infringement litigation, administrative record keeping
and payment of license fees to the correct parties.

Similarly, downloadings of music on a computer are
considered public performances of the underlying song
for which performance royalties must be paid to the
music publisher. However, the U.S. District Court for the
Southern District of New York, in a case of first impres-
sion, decided that a digital download of a music file does
not constitute a public performance within the meaning
of § 101 of the U.S. Copyright Act. U.S. District Judge
William C. Conner said downloading equates to repro-
duction of a copyrighted work, which is separate from
the public performance right.!3 Thus, AOL and other
online services do not have to pay royalties on music
downloaded over the Internet.

A performance license is needed to publicly transmit a
musical work over the Internet. In Booneville International
Corp. v. Peters,14 the Third Circuit held that the Digital
Millennium Copyright Act provides the owner of a
copyright sound recording the exclusive right to publicly
perform the work by means of a digital audio transmis-
sion. Broadcast transmission was interpreted as being
an over-the-air radio transmission by an AM/FM radio
station facility operating pursuant to an FCC license.
Thus, AM/FM webcasting does not meet the definition of
non-subscription broadcast transmission exception under
the DMCA and is therefore not excluded from the audio
transmission performance copyright.

Moreover, radio stations’” simultaneous transmissions
of their broadcasts over the Internet, without consent of
the record companies and artists that own the perfor-
mance rights to the music being streamed, do not fall
within the scope of the royalty-free broadcast exemption.
Radio stations are not exempt from paying a performance
right double royalty fee — one for the sound recording
and one for the musical composition. And radio stations
that simultaneously stream online over the Internet effect

Advertising Commercial
Synchronization License

between __ Music
and (AGENCY/Sponsor)

Agreement
(Publisher), of
(Advertising Agency), of

1. Publisher grants to Advertising Agency
the limited exclusive right during the defined
Term and only in the defined Territory to record
the Composition entitled , written by

and solely in connection with One
(1) Sixty Second (:60) commercial, with various
edits, lifts and versions, in a television format
(Commercial) advertising hereinafter
referred to as the Product.

2. This grant shall not be deemed to include
the right to make any revisions in the melody, lyr-
ics or other aspect of the fundamental character
of the Composition.

3. This grant shall be exclusively limited to
Product Category and Publisher agrees not to
license the Composition for use in any commer-
cial which advertises a competing product during
the Term of this License.

4. This license only applies to Publisher’s share
of the Composition which is percent
(%). If the publisher does not own or control
one hundred percent (%) of the Composition,
Advertising Agency agrees to secure permission
to use the other portion of the Composition from
the music publisher which owns or controls such
portion.

two separate public performance rights and may be sub-
ject to statutory damages up to $150,000 per infringement
as set forth in the 1976 Copyright Act, unless they obtain
a license from the holders of the copyrighted recordings
for each song transmitted, before streaming their broad-
casts. This license protects record companies and record-
ing artists from loss of revenue due to pirating of musi-
cal compositions over the Internet, and it preserves the
long-standing business relationship between copyright
owners and broadcasters. The statutory license royalty
rate is determined by the U.S. Copyright Office, and all
royalty rates are scheduled for review and renewal every
two years.

Performance rights societies such as ASCAP, BMI and
SESAC administer the majority of performance licenses
in the United States. They grant licenses, collect the
license fees and pay the royalties for a particular song to
the copyright owner and to the songwriter, usually on a
50/50 basis. Recently, co-publishing agreements between
the songwriter and the music publisher are allocating a
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Television Synchronization

License
Agreement between Music
Publisher of and Producer

of

1. The musical Composition for which this
license is issued is: written by

2. The individual television Program for which
this license is issued is: , Episode No.
(Airdate)

3. The Term for which this license is issued is
for the duration of the worldwide original term
of copyright in and to the Composition and any
and all renewals or extensions thereof that pub-
lisher may now own or control or hereafter own
or control.

4. The Territory for which this license is issued
is worldwide.

5. The type and number of uses of the
Composition to be recorded in the soundtrack of
the program are only as follows: One (1) continu-
ous background vocal use not to exceed two (2)
minutes and fifteen seconds (2:15) in duration.

greater share of the net publishing income to songwrit-
ers (about 75%). Public performance royalties are paid
directly to the songwriter by the appropriate public per-
formance society. If a client is a songwriter or music pub-
lisher, advise him or her to join one of the performance
rights societies.

Music Royalty Practices Act
A New York lawyer representing a performance rights
society or a client who maintains a business establish-
ment in Michigan that plays music must be cognizant of
Michigan’s Music Royalty Practices Act. A performing
rights society doing business in Michigan must comply
with the act.15 Briefly, the act provides for the regulation
of contracts between persons publicly performing or
broadcasting copyrighted nondramatic musical works.
The act applies to proprietors, meaning the owners
of a retail establishment, restaurant, inn, bar, tavern,
sports or entertainment facility in which the public may
assemble and in which musical works are publicly and
nondramatically performed, broadcast or transmitted for
the enjoyment of the members of the public assembled in
that place.l6 Under the act, royalties mean the fees pay-
able by a proprietor to a performing rights society for the
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nondramatic public performance, broadcast or transmit-
tal of music works.17

The Music Royalty Practices Act does not apply
to contracts between performing rights societies and
broadcasters licensed by the Federal Communications
Commission.’® A person suffering injury by a violation
of this act may bring a civil action to recover actual dam-
ages and reasonable attorney fees or seek injunctive or
other relief.1?

Internet

SoundExchange is a new organization created for han-
dling public performance rights in certain non-interactive
digital and satellite transmissions of sound recordings
of music over the Internet. SoundExchange collects and
distributes public performance royalties for the sound
recording copyright owners and for the featured and
non-featured artists. It is also the principal administra-
tor of the statutory licenses under §§ 112 and 114 of the
Copyright Act.

To clarify: SoundExchange collects public perfor-
mance royalties only for digital transmissions of music.
ASCAP, BMI and SESAC collect the public performance
license fees and royalties only for songs distributed by
means other than digital transmission. The Harry Fox
Agency represents music publishers and serves as a clear-
inghouse and a monitoring service for licensing musical
compositions. It issues compulsory mechanical licenses
that permit record companies and their artists to repro-
duce songs in various media, like a CD. Harry Fox does
not license performances, except for digital downloads.

Other Rights Issues

Keep in mind that the above examples are only some
of the different types of licenses in a music agreement.
Copyrights and other legal rights involved in a music
license transaction are complex. Consider Parks v. LaFace
Records.20 LaFace Records produced a song by the rap duo
OutKast, titled “Rosa Parks,” which contained a chorus
with the words “everybody move to the back of the bus.”
Rosa Parks, icon of the civil rights movement of the 1950s
who refused to move to the back of the bus, sued LaFace
Records under the Lanham Act for misusing her name
and identity.

The Sixth Circuit opined that § 43(a) of the Lanham
Act?! creates a civil cause of action for celebrities because
they have an economic interest in their identities, like
trademark holders. A trademark is a source or origin
identifier. The primary function of trademark law is to
protect consumers from confusion and deception. Federal
trademark law is governed by the Lanham Act.22

In Parks, there was evidence that the title and lyrics
of the song could cause confusion, and the Sixth Circuit
reversed summary judgment and remanded to the dis-
trict court. This permits a jury to decide the question of



Helpful Internet Web Sites for Music Licensing

www.loc.gov/copyright
www.bmi.com
Www.ascap.com
www.nmpa.org
WWWw.sesac.com
www.soundexchange.com
www.riaa.org
WWW.uspto.gov
www.kohnmusic.com
www.governor.state.tx.us/music
www.cmrra.ca
www.acmcountry.com
www.gospelmusic.org
www.songwriters.org

the likelihood of consumer confusion or whether the song
has some artistic relevance and provides a defense. The
case demonstrates the labyrinth of intellectual property
rights in music, such as trademarks and publicity rights.

Conclusion
The written license agreement should accurately reflect
the business deal of the parties in clear and unambiguous
contract terms. Clarity, avoidance of superfluous techni-
cal jargon and memorializing the business understanding
are the hallmarks of a deft intellectual property licensing
attorney.

As the arts of music making and performance evolve,
so does the art of music licensing. Moreover, new technol-
ogy and legislative developments require the practitioner
to fine-tune his or her knowledge and

- U.S. Copyright Office

- Broadcast Music International

- American Society of Composers, Authors & Publishers
- National Music Publishers’ Association/ Harry Fox
- SESAC

- SoundExchange

- Recording Industry Association of America

- U.S. Patent and Trademark Office

- Kohn on Music Licensing

- Texas Music Office

- Canadian Musical Reproduction Rights Agency

- Academy of Country Music

- Gospel Music Association

- Songwriters Guild of America
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(S.D.N.Y. 2007).

14. 347 F.3d 485 (3d Cir. 2003).

15. MCL 445.2101.

16. MCL 445.2102 § 2(d).

17. MCL 445.2102 § 2(e).

18. MCL 4452108 § 8(a).

19. MCL 4452107 § 7.

20. 66 U.S.PQ. 2d 1735 (6th Cir. 2003).

21. Lanham Act § 43(a), 15 U.S.C. § 1125(a).
22. 15US.C. §§ 1051-1127.
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Commandment and keep the music
soft and sweet to your ears. |
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s

Independent Contractor

or Employee?

The Multiple Issues Involved

in Independent Contractor Status

By Robert W. Wood

involves both benefits and burdens. A fundamental

benefit is that you can control employees, making
them do what you want to further your business goals.
But, you must pay their wages, withhold taxes, give them
employee benefits, be liable for any acts of negligence
during their employment, and face the scrutiny of state
and federal law when it comes to nondiscrimination, dis-
cipline and termination.

Independent contractors, on the other hand, are classi-
cally one-time workers who do a job for a fixed price, and
whogenerallywork for multiple companies. Axiomatically,
with independent contractors, you can’t control them

From an employer’s perspective, hiring employees
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with detailed direction, and they bring no tort, contract or
tax liabilities to the employer’s doorstep. That may make
the dichotomy between employee and contractor, seem
obvious and one that could cause no controversy.

Yet, nothing could be further from the truth. In fact,
there are many subtle (and not-so-subtle) blendings of
characteristics that make the spectrum of workers far
more homogeneous than you might suspect. Moreover, it
is often not easy to say into which category a particular
worker or class of workers should go.

In part, this is due to the obvious incentives companies
have to deal with independent contractors rather than
employees. That has led to an epidemic of arguably bogus



independent contractors who do not necessarily function
the way they are supposed to. That, in turn, produces
controversy about what is and is not possible with inde-
pendent contractors.

To some extent, this has undermined the circum-
stances in which companies lawfully and legitimately use
independent contractors rather than employees. In any
case, the controversies rage.

Type of Controversies

One expects worker status controversies to occur with
government taxing or regulatory agencies. The taxes,
administrative burdens, and federal and state employ-
ment law liabilities for employees are much greater than
for independent contractors. As a result, there is a natural
(and eminently understandable) tendency for businesses
to treat workers as independent contractors. Much of
the lawyer’s or regulator’s task, therefore, is in assessing
what is legitimate and what is not.

With an independent contractor, of course, the
employer pays gross pay with no withholding. With an
employee, the employer must withhold federal, state,
and sometimes even local taxes, and must remit those
taxes to the proper authorities. That tax axiom is perhaps
the best-known consequence of the employee-versus-
contractor distinction, but it is certainly not the only one.
There are workers’ compensation implications, labor law
issues, pension and employee benefit considerations, and
a host of other issues that can ultimately hinge on this
pivotal employee-versus-contractor divide.

Given all this, it is no wonder that disputes arise over
fundamental characterization questions. Is the worker
really an employee or a contractor? Such matters come up
in very different contexts, including;:

e audits from federal or state taxing agencies;

e third-party lawsuits where the worker’s actions
(and liabilities) are sought to be attributed to the
putative employer;

¢ actions from labor organizations seeking to enforce
worker protection measures provided to employees
but not to independent contractors; and

¢ audits from pension authorities seeking to deter-
mine compliance with nondiscrimination, coverage
and other rules governing pension and employee
benefits.

It is inappropriate to dismiss any of these as unim-
portant. Worker status disputes can be protracted and
expensive, and they can involve bet-the-company stakes.
In my experience, however, companies are more apt to
understand audits from (and disputes with) taxing agen-
cies. To perhaps a lesser extent, this is even true with
labor and employment agency audits. These disputes are
about money, but they are also about the state’s (or the
federal government’s) interest in ensuring that workers
are being protected and treated fairly.

A number of states are ratcheting up enforcement.
For example, New York recently established a joint task
force to address worker misclassification.! The Joint
Enforcement Task Force on Employee Misclassification
allows state agencies charged with classification enforce-
ment to coordinate their investigations and enforcement
efforts and share relevant information. Led by the New
York Department of Labor, the Task Force comprises
representatives from the Workers” Compensation Board,
the Workers” Compensation Inspector General’s office,
the Department of Taxation and Finance, the Attorney
General’s Office, and the New York City Comptroller’s
office. Coordination amongst these agencies will hope-
fully increase efficiency and strengthen enforcement of
independent contractor characterization in the state.

A number of states are
ratcheting up enforcement.

More recently, Senators Barack Obama, Dick Durbin,
Edward Kennedy, and Patty Murray have launched a
bill to crack down at the national level.2 The bill, dubbed
the Independent Contractor Proper Classification Act of
2007 (the “Act”), would revise procedures for worker
classification, primarily focusing on § 530 of the Revenue
Act of 1978.3 Section 530 relieves an employer of employ-
ment tax liabilities stemming from a failure to treat an
individual as an employee, if the employer meets three
requirements: reasonable basis, substantive consistency,
and reporting consistency.

An employer can meet the reasonable basis require-
ment if judicial precedent, IRS rulings, a past IRS audit, or
industry practice supports the classification of a worker
as an independent contractor.* An employer meets the
substantive consistency requirement if it has consistently
treated the workers in question as independent contrac-
tors,® and the reporting consistency requirement is met if
the employer has not classified the workers as employ-
ees on any federal tax returns (including information
returns).6

The proposed Act would no longer allow employ-
ers to use industry practice as a reasonable basis for not
treating a worker as an employee and would prohibit
employers from receiving employment tax relief for any
worker whom the IRS has determined should have been
classified as an employee. Under the bill, a worker would
be allowed to petition for a determination of his or her
status for employment tax purposes. In a kind of Miranda
rights procedure, it would require employers pre-hiring
to notify individuals classified as independent contrac-
tors of (1) their rights to seek a status determination from
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the IRS, (2) their federal tax obligations as an independent
contractor, and (3) the labor and employment law protec-
tions that would not apply to them.

The new legislation would also impact the IRS and
Department of Labor. The IRS would be allowed to issue
regulations and revenue rulings on employment status.
In any case in which the IRS determines workers were
misclassified, the bill would also allow the IRS to per-
form an employment tax audit, inform the Department
of Labor, notify the worker of the possibility of a self-
employment tax refund, and instruct the worker to take
affirmative action to abate the violation.

The courts analyze the facts
and circumstances surrounding the
relationship and also assess the
pattern of practice between worker
and employer.

The Department of Labor would be required to
identify and track complaints and enforcement actions
involving misclassification of workers and to investigate
those industries where worker misclassification arises
frequently. Much like New York’s Joint Task Force, under
the new bill the Department of Labor and the IRS would
be required to share and exchange information on worker
misclassification cases and provide the information to
relevant state agencies.

Civil Litigation’

Not all worker status disputes involve government agen-
cies. Companies have a far harder time understanding the
fact that these disputes also occur regularly in civil litiga-
tion. Worker status controversies can — and do — arise in
civil litigation between private parties. For example, the
status of a worker may be pivotal in assessing a com-
pany’s liability for the worker’s acts. If a delivery driver
is your employee when the driver hits a pedestrian, you
must pay. If the driver is a true independent contractor,
the tort liability is the driver’s, not the company’s.

Civil litigation involving the status of workers who
are contractually labeled as “independent contractors”
appears to be increasing. In many of these cases, the
workers themselves sue their employers expressly seek-
ing reclassification. The workers in such a dispute may
be seeking employee benefits, protection under state or
federal nondiscrimination or employment rights laws,
wage and hour protections, etc. Indeed, there is signifi-
cant variety in such cases.

It may be startling for an employer to learn that a
written contract with a worker that clearly identifies
the worker as an “independent contractor” may not be
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respected by the courts. One could argue that a worker
who signs a contract labeling the worker as an indepen-
dent contractor should be estopped from later claiming
he or she is an employee.

Smell Test?

The true relationship between, and the true practice of,
the worker and the company will control the worker sta-
tus question. The worker’s true status is important. Mere
words in a contract are generally not determinative.8 In
part, this may reflect the fact that worker status determi-
nations must generally take into account the totality of
the situation, not just the contract.

Indeed, the contract itself is not the be-all and end-
all of the relationship. Many companies have written
reasonable contracts purporting to establish indepen-
dent contractor relationships, only to find that their
actual practice involves many actions (and many con-
trols over the worker) that fly in the face of the contract
language. Where this occurs, anyone attempting to
characterize the relationship is likely to look beyond the
language of the contract, to the actual conduct of the
relationship.

Moreover, some courts have discounted written con-
tracts even more readily when the facts suggest they were
“adhesion” contracts signed by unsophisticated workers
with no bargaining power viz. the contract.” Although the
language of the contract is relevant, the courts analyze
the facts and circumstances surrounding the relationship
and also assess the pattern of practice between worker
and employer. The contract is only one piece of evidence
a court will evaluate in assessing whether a worker is an
employee or independent contractor.

Liability to Workers

Although it was not the first such case, the cornerstone
of the modern era of worker status litigation is Vizcaino v.
Microsoft.10 In that case, a group of freelance programmers
sued Microsoft claiming that, as common-law employees,
they were entitled to various savings benefits under
Microsoft’s Savings Plus Plan (SPP) and stock-option
benefits under Microsoft’s Employee Stock Purchase Plan
(ESPP).1! The programmers were hired with the under-
standing they would not be eligible for benefits given to
Microsoft’s regular employees. They were paid through
the accounts receivable department, not the payroll
department. They were also paid at a higher hourly rate
than comparable regular employees.

Although Microsoft may have assumed there was no
risk of reclassification, in prior years the IRS had exam-
ined Microsoft’s employment records and determined
that Microsoft’s programmers were not independent
contractors but were actually employees for withholding
and employment tax purposes.12 In determining that the
programmers were really employees, the IRS concluded



that Microsoft either exercised or retained the right to
exercise direction over the services they performed.

Learning of the IRS rulings, the programmers sought
employee benefits. Microsoft denied their claims, taking
the position that they were independent contractors who
were not eligible for employee benefits. Microsoft’s plan
administrator also reviewed and denied the claims, deter-
mining that the programmers had contractually waived
all right to benefits, and that they were not regular, full-
time employees.

The district court concluded that the programmers
were not eligible for SPP benefits because the SPP restrict-
ed participation to individuals on Microsoft’s payroll,
and they were not paid through the payroll department;
also, the programmers were not eligible to participate
because their contract with Microsoft clearly so stated.
Furthermore, they had no expectation they would receive
benefits.

The Ninth Circuit reversed and remanded, hold-
ing that the programmers were eligible to receive ben-
efits. The court also ruled that by incorporating Internal
Revenue Code § 423 into the provisions of the ESPP,
Microsoft manifested an objective intent to make all
common-law employees, including these programmers,
eligible to participate in the plan. It is important to note
that Microsoft conceded that the programmers were
common-law employees and contested the suit on other
grounds. The court also noted that Microsoft could have
easily limited participation in the SPP by using more
explicit language in the plan.

Vizcaino demonstrates that employers cannot rely
entirely upon the labels placed in contracts to define a
worker as an independent contractor. The denomination
of a worker as an independent contractor is not sufficient
to establish an independent contractor relationship.!3 The
fundamental truth of the relationship will control.

Domino Effect

Vizcaino also nicely shows the nearly inevitable interac-
tion between tax controversies and other worker status
inquiries. The IRS started Vizcaino, for the program-
mers made their claims on the heels of an IRS reclas-
sification. Frequently, a later reclassification controversy
emanates from a simple worker’s compensation claim.
Furthermore, one tax-driven dispute over worker status
often comes right after another. State taxing authorities
may follow federal, or vice versa. A state employment
development audit may be followed by an IRS or state tax
audit, or by a direct suit by workers seeking recognition
as employees.

Virtually all types of employers may run the risk of
such disputes. Even public agencies are not immune
from private litigation over the classification of work-
ers. In Metropolitan Water District of Southern California v.
Superior Court of Los Angeles County,'* the plaintiffs were
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workers hired through private labor suppliers to work
on long-term projects for the water district. They sought
relief to compel the water district to enroll the workers
into the California Public Employees Retirement System
(CalPERS).

The dispute arose because the workers were labeled
as “consultants” or “agency temporary employees” and
were thus ineligible for benefits. The California Supreme
Court held the Public Employee’s Retirement Law (PERL)
required the water district to enroll all common-law
employees into CalPERS, with only a few statutorily
defined exceptions.15

Class Actions by Workers

Seeking Employment Status

Class actions on worker status are becoming more com-
mon. For example, in Estrada v. FedEx Ground,6 the
plaintiffs were parcel delivery drivers denominated as
independent contractors in contracts they signed with
FedEx. The plaintiffs sought to be classified as employees,
and the court agreed, finding that FedEx had the right to
control the drivers. The court admonished that “the label
placed by the parties on their relationship is not disposi-
tive, and subterfuges are not countenanced.”1”

It may seem to violate principles of fundamental fair-
ness for workers to sign a contract explicitly agreeing
to treatment as an independent contractor, and then to
turn around and sue to be treated as an employee. On
the other hand, equity also dictates finding the truth. As
noted previously, the truth of the relationship between
worker and company is more often defined by actions
than by words in a contract. Indeed, the courts are
inclined to see this issue through a lens of realism. In
Estrada, the court stated:

As to whether or not the parties believed they were
creating an employer-employee relationship it would
seem that the [drivers] thought they were either
investing in a “job” or believed that they would be
independent contractors, only to find out by reason of
the [company’s] controls that they were being treated
like employees.!8

Thus, courts will not allow employers to call a worker an
“independent contractor” while subjecting the worker to
the control it exercises upon a normal employee.

Private Rights of Action
Most worker classification suits are brought as claims
for employee benefits under state or federal law. Having
standing to sue is usually not an issue. In some cases,
however, courts have been reluctant to grant private
rights of action, where the statute in question does not
expressly grant individuals a private right of action on a
worker misclassification issue.

For example, in McDonald v. Southern Farm Bureau
Life Insurance Co., ' the Eleventh Circuit upheld a district
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court ruling that individuals have no private right of
action under FICA to seek damages from their employer
resulting from the employer’s misclassification of the
worker. This case shows the multiplicity of reasons
worker status can be critical. Beginning in 1989, and
ending in 1998, Craig McDonald was employed as an
insurance agent by Southern Farm Bureau Life Insurance
Co., which, according to his federal class-action lawsuit,
erroneously misclassified him as an independent contrac-
tor. This caused McDonald to be liable for applicable self-
employment taxes.

McDonald alleged that, notwithstanding his and
Southern Farm Bureau Life Insurance Co.’s signed agree-
ment labeling him an independent contractor, he was in
fact an employee. He said that the company (1) exercised
substantial control over his daily activities, including
mandating he keep certain hours of business; (2) pro-
vided him with an office and staff; and (3) controlled the
circumstances and manner in which he sold its products.

The company moved for summary judgment, assert-
ing that no private right of action under FICA allowed
McDonald’s claim. Granting the motion, the court cited
Cort v. Ash,?0 which established a four-part test for “deter-
mining whether a private remedy is implicit in a statute
not expressly providing one”:21

* Does the statute create a federal right in favor of the
plaintiff?

¢ [s there any indication of legislative intent, explicit
or implicit, either to create such a remedy or deny
one?

e Is it consistent with the underlying purposes of the
legislative scheme to imply such a remedy for the
plaintiff?

e Is the cause of action one traditionally regulated
to state law, in an area basically the concern of the
states, so that it would be inappropriate to infer a
cause of action based solely on federal law?22

The Road Less Traveled?

Plainly, worker status litigation will continue to evolve. If
anything, the stakes seem likely to increase. Companies
facing worker status issues should consider the larger
ramifications, since one dispute may serve as a catalyst to
another. This is one area where it is not an exaggeration
to note the domino effect one recharacterization battle can
have on others.

That, in turn, raises a fundamental precept: A fight
avoided is a fight won.2 Undeniably, the independent
contractor-versus-employee line is often not crystal clear.
On the other hand, it is not always unintelligibly murky.
One can — and should - evaluate what workers are, and
what they can reasonably be expected to be.

Some companies label workers as independent con-
tractors who could have no reasonable chance of with-
standing scrutiny as such. While this can seem expedient



— even savvy — in the short run, it rarely saves money in
the long run. Even companies that are in the infancy of
drafting and implementing independent contractor rela-
tionships should have realistic expectations. They should
make contract language and actual practice consistent
wherever possible.

Moreover, they should bear in mind the adage that

economic reality test emphasizes the substance over the form of the relation-
ship between the employer and the hired party); Valdez v. Truss Components,
Inc., CV 98-1310-RE (D. Or. Aug. 19, 1999) (citing Loomis Cabinet Co.).

9. See S. G. Borello & Sons v. Dep't of Indus. Relations, 48 Cal. 3d 341, 349 (Cal.
1989) (holding that cucumber farm laborers who were contractually classified
as “independent contractors” were, in fact, common-law employees covered
under California’s Workers” Compensation Act).

10. 97 E3d 1187 (9th Cir. 1996), reh’g en banc granted, 105 F.3d 1334 (9th Cir.

1997), cert. denied, 522 U.S. 1098 (1998).

only very rarely can one have one’s cake and eat it too. M
11 Id.

1. State of New York Executive Order No. 17, “Establishing the Joint 12. Thus, Microsoft was required to pay withholding taxes and the employer’s
Enforcement Task Force on Employee Misclassification,” September 5, 2007. portion of Federal Insurance Contribution Act (FICA) tax.
See http:/ /www.ny.gov/governor/press/ExecutiveOrderNo17.pdf. 13. See S. G. Borello & Sons, 48 Cal. 3d 341

2. Independent Contractor Proper Classification Act of 2007, S. 2044, 110th
Congress (2007).

3. Pub. L. No. 95-600, 92 Stat. 2763, amended by, Pub. L. No. 96-167; Pub. L.
No. 96-541; Pub. L. No. 97-248; Pub. L. No. 99-514; and Pub. L. No. 104-188
(“Section 530”).

4. Section 530(a)(2).
5. Section 530(a)(3).
6. Section 530(a)(1)(B).

14. 32 Cal. 4th 491, 84 P.3d 966 (Cal. 2004).
15. Id.

16. No. BC210130, 154 Cal. App. 4th 1 (Sup. Ct., L.A. Co.), aff'd in part, rev’d in
part, and remanded with directions, Estrada v. FedEx Ground Package Sys., Inc., 154
Cal. App. 4th 1 (Cal. Ct. App. 2007).

17. Id. at 22 (citing Borello, 48 Cal. 3d at 349).
18. Id. at 21.

. . . . . . 19. 291 E3d 718 (11th Cir. 2002).
7. The following discussion serves only as a general introduction to private
worker status litigation. It is not meant to provide specific aspects of state, fed- 20. 422'U.S. 66 (1975).
eral, or local laws, and it is essential for litigants and lawyers to consider such 21. 291 F3d 718 (citing Cort, 422 U.S. at 78).
specifics.
8. See Abillo v. Intermodal Container Serv., Inc., 226 Dkt. No. BC 17450 (Cal. Sup.
Ct. Jan. 14, 2000), reported in 14 Daily Tax Rep. G-8 (Jan. 21, 2000) (the actual
working relationship is more instructive than the contract language.) See also
Loomis Cabinet Co. v. OSHRC, 20 E3d 938, 942 (9th Cir. 1994) (finding that the

22. Id.

23. The exact origins of this phrase are unclear, although it is often uttered by
masters of martial arts. Some people attribute this axiom to Bruce Lee.
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2007 Insurance Law Update

Uninsured, Underinsured and
Supplementary Uninsured Motorist Law - Part |

By Jonathan A. Dachs

nent to issues concerning coverage and claims, and

will report on developments in uninsured motorist
(UM), underinsured motorist (UIM) and supplementary
uninsured motorist (SUM) law during 2007. This is the
first of two parts; Part II will appear in a forthcoming
issue of the Journal.

This article will address several general areas perti-

Insured Persons and Relatives

The definition of an “insured” under the SUM endorse-
ment (and many liability policies, as well) includes a
relative of the named insured and, while residents of the
same household, the spouse and relatives of either the
named insured or spouse. In Korson v. Preferred Mutual
Ins. Co.,! the court observed that where the term “rela-
tive” is not defined in the policy, it must be construed
consistently with its ordinary meaning to include persons
related by “close affinity, if not consanguinity,” such as a
stepparent or stepchild.

Residents

In Auerbach v. Otsego Mutual Fire Ins. Co.,2 the court stated
that the term “household” has repeatedly been character-
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ized as ambiguous or devoid of any fixed meaning, and
that the interpretation of that term requires an inquiry
into the intent of the parties and must reflect “the reason-
able expectation and purpose of the ordinary business
area when making an insurance contract.” In Hochhauser
v. Electric Ins. Co.,3 the court reiterated the well-settled
rule that “whether a person is a ‘resident’ of an insured’s
‘household’ requires ‘something more than temporary or
physical presence and requires at least some degree of
permanence and intention to remain.”

The only admissible evidence in Hochhauser estab-
lished that the plaintiff owned two homes and resided
in both of them. The plaintiff’s son, the insured, and his
family lived in one of the two homes. The plaintiff spent
weekends and holidays in the insured’s home; had a key
to the home; maintained her own bedroom in the home;

JONATHAN A. DAcHs (jdachs@shaynedachs.com) is a member of the firm
of Shayne, Dachs, Corker, Sauer & Dachs, LLP, in Mineola, New York. Mr.
Dachs is a graduate of Columbia College of Columbia University and
received his law degree from New York University Law School.




in which she kept clothing and necessaries; and paid the
heating, water costs and the real estate taxes for the home.
The court held that the plaintiff was entitled to uninsured
motorist coverage under the insured son’s policy.

In Allstate Ins. Co. v. DiBello,* the court held that the
carrier met its burden of demonstrating that the injured
driver was not a resident of the same household as its
insured, his daughter, based upon the address listed for
the driver on the police report and his medical records.
The court rejected the evidence presented by a deed
showing that the named insured held joint title to the
house in which the father resided because there was no
proof that she resided there as well.

Occupants

The claimant must be an “occupant” of a particular vehi-
cle in order to qualify for coverage under the UM or SUM
coverage of that vehicle’s policy. In Kobeck v. MVAIC,5 the
plaintiff pulled her vehicle over to the curb in response to
a signal from another vehicle. The occupants of the other
vehicle told the plaintiff that they needed directions and
asked if she would write them down for them. The plain-
tiff got out of her car and approached the other vehicle,
then leaned into the open passenger’s window to take the
pen and paper being offered. At that point, while she was
leaning into the window of the other car, the male occu-
pant of that car put his arm around her neck and grabbed
her shirt, while the female occupant began to drive away.
As the male pushed her away, her watch became stuck
on the window and she was dragged approximately 30
feet by the moving car until she fell to the ground and the
car drove off. The court held that the plaintiff would be
deemed an occupant of the vehicle she had been driving
only moments earlier. “Where a departure from a vehicle
is occasioned by or is incident to some temporary inter-
ruption in the journey and the occupant remains in the
immediate vicinity of the vehicle, and, upon completion
of the objective occasioned by the brief interruption, he
intends to resume his place in the vehicle, he does not
cease to be a passenger.”

“Accidents”

The UM/SUM endorsements provide for benefits to
“insured persons” who sustain injury caused by “acci-
dents” “arising out of the ownership, maintenance or
use” of an uninsured or underinsured motor vehicle. In
Travelers Indemnity Co. v. Cruz,® the court held that the
collision at issue was intentional, and thus the respon-
dents were not entitled to coverage regardless of their
innocence and regardless of whether the incident was
motivated by fraud or malice. Moreover, insofar as the
liability insurer was entitled to disclaim coverage on the
ground that the injuries were not caused by an accident,
there could be no recovery for the same injuries under the
UM endorsement either.”

Exclusions

In GEICO v. Lang$ the court held that the owner of an
uninsured motorcycle could not recover underinsured
motorist benefits under a policy, issued to a member of his
family household, containing an exclusion for uninsured
“motor vehicles” owned by the insured. Specifically, the
SUM endorsement of the policy, pursuant to which the
claim was made, provided that

[t]his SUM coverage does not apply . . . (2) to bodily

injury to an insured incurred while occupying a motor

vehicle owned by that insured, if such motor vehicle is

not insured for SUM coverage under the policy under

which a claim is made, or is not a newly acquired or

replacement motor vehicle covered under the terms of

this policy.
The claimant argued that the motorcycle was not a
“motor vehicle,” pointing out that the term “motor
vehicle” and “motorcycle” were separately defined in
the “Other Definitions” section of the no-fault (PIP, i.e.,
personal injury protection) endorsement, and according
to those definitions a motor vehicle did not include a
motorcycle. That contention was rejected by the court,
which noted that

[w]hile the term motor vehicle was not specifically
defined in the SUM endorsement of the policy, unlike
the language in the PIP endorsement, a motorcycle
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was not specifically excluded from its definition.
Further, the term motor vehicle has been construed to
include a motorcycle for purposes of uninsured motor-
ist coverage. Specifically, the policy exclusion relied
upon by GEICO has been held to be unambiguous as
it applies to a motorcycle owned and occupied by the
insured who is not insured for SUM coverage.?

Finally, as explained by the court, “[i]t is well-settled
that the liability, no fault and uninsured motorist por-
tions of a comprehensive automobile insurance policy are
discrete and internally complete coverages and should be
read that way. SUM coverage exists separate and apart
from the policy to which it is annexed and thus can not
be qualified by inapplicable provisions of the PIP portion
of the policy.”10

Timely Notice of Claim
UM, UIM and SUM endorsements require the claimant,
as a condition precedent to the right to apply for benefits,
to give timely notice to the insurer of an intention to
make a claim. Although the mandatory UM endorsement
requires such notice to be given “within ninety days or
as soon as practicable,” Regulation 35-D’s SUM endorse-
ment simply requires that notice be given “as soon as
practicable.” A failure to satisfy the notice requirement
vitiates the policy.l! In the context of SUM coverage, “the
phrase ‘as soon as practicable” means that the ‘insured
must give notice with reasonable promptness after the
insured knew or should reasonably have known that the
tortfeasor was underinsured.””’12

One of the most significant issues in the context of
notice of claim in recent years has been the issue of the
“no-prejudice rule.” In Argo Corp. v. Greater New York
Mutual Ins. Co., 13 the Court of Appeals held that the
general “no-prejudice” rule applicable to liability insur-
ance policies was not abrogated by Brandon v. Nationwide
Mutual Ins. Co.,** which held three years earlier that the

The idea behind strict compliance
with the notice provision in an insurance
contract was to protect the carrier
against fraud or collusion.

carrier must show prejudice before disclaiming based
on late notice of a lawsuit in the SUM context, and that
Brandon should not be extended to cases where the carrier
received unreasonably late notice of the claim. Insofar as
the “rationale of the no-prejudice rule is clearly appli-
cable to a late notice of lawsuit under a liability insurance
policy,” the Court held that a primary (liability) insurer
need not demonstrate prejudice to disclaim coverage
based upon a late notice of lawsuit.

In Rekemeyer v. State Farm Mutual Auto. Ins. Co.,'> how-
ever, the Court of Appeals held that the “no-prejudice”
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rule should be relaxed in SUM cases, and thus “where
an insured previously gives timely notice of the accident,
the [SUM] carrier must establish that it is prejudiced
by a late notice of SUM claim before it may properly
disclaim coverage.” The idea behind strict compliance
with the notice provision in an insurance contract was to
protect the carrier against fraud or collusion. Under the
circumstances of the Rekemeyer case, where the plaintiff
gave timely notice of the accident and made a claim for
no-fault benefits soon thereafter, the Court found that
notice was sufficient to promote the valid policy objective
of curbing fraud or collusion. Under these circumstances,
“application of a rule that contravenes general contract
principles is not justified.” The Court further concluded
that the insurer should bear the burden of establishing
prejudice “because it has the relevant information about
its own claims-handling procedures, and because the
alternative approach would saddle the policyholder with
the task of proving a negative.”

The Second Department, in New York Central Mutual
Ins. Co. v. Davalos,'6 held that the rationale of the Court
of Appeals in Rekemeyer was equally applicable to claims
for uninsured motorist benefits made pursuant to an SUM
endorsement as to underinsured motorist claims. Thus, in
Davalos, where the insured had been given timely notice
of the accident and the claimant’s claim for no-fault ben-
efits but not the uninsured motorist claim, the court held
that “[s]ince the petitioner has not claimed any prejudice
arising from the late notice of the SUM claim, the court
correctly determined that it is not entitled to a stay of
arbitration on this ground.”1”

In Assurance Co. of America v. Delgrosso,'8 where the
insured failed to submit any notice of claim for over two
years after the accident, one year and three months after
he commenced a personal injury action and 11 months
after he learned of the tortfeasor’s policy limits, the court
held that the insured’s notice of claim was untimely.
“[TThe insurer did not rely on the late notice of legal
action defense. Rather, it relied on late notice under an
SUM endorsement where the insured did not previously
give any notice of the accident, thus there was no require-
ment for the insurer to demonstrate prejudice.”1?

In New York Central Mutual Fire Ins. Co. v. Ward,?0
a case involving the insured’s failure to complete and
return proof of claim forms supplied by the insurer, the
Second Department followed the Third Department’s
2006 decision in Nationwide v. Mackey?! and held that
“the notice of claim exception to the no-prejudice rule set
forth by the court in Rekemeyer should now be extended
to apply to proof of claim.”22 Thus, insofar as the record
established that the insured substantially complied with
the policy’s notice and proof of claim conditions insofar
as he supplied the petitioner with prompt written notice
of the accident, an application for no-fault benefits, a
sworn police accident report and authorizations to obtain



records, the court held that “the facts, as in Rekemeyer,
warrant a showing of prejudice by the insurance carrier.”
The court determined that the insurer “demonstrated no
prejudice in this matter stemming from the [insured’s]
failure to submit the proffered proof of claim form,” and
that it “did not meet this burden of showing that [the
insured’s] failure to comply with his contractual duties
was prejudicial to it,” and thus it denied the insurer’s
Petition to Stay Arbitration without a hearing.23

Notably, in Ward, the court also based its decision to
deny the petition to stay arbitration on the fact that the
policy at issue contained a provision requiring the insurer
to demonstrate prejudice as a result of an alleged breach
of the notice and proof of claim conditions.

In American Transit Ins. Co. v. B.O. Astra Management
Corp.?* the court held that the rationale of Brandon
applied in a non-SUM case. In this case the insurer was
not only given timely notice of claim (as in Brandon) but
was also informed that counsel had been retained. In
response, the insurer stated that it would investigate the
claim and provided counsel with the name of a claims
adjuster. The insurer, who was also the no-fault car-
rier, asked the claimant to appear for an independent
medical exam (IME) five weeks after the accident and
followed that up with three additional requests. The
insurer received notice of the lawsuit before a default

judgment had been entered (unlike Argo)?> and, indeed,
could have prevented the default “but chose instead to
allow the default judgment to be entered unopposed so
that it could later avail itself of the ‘no-prejudice” rule.”
The court held, however, that the “no-prejudice” rule did
not apply. Furthermore, said the court, even if the no-
prejudice rule were to apply under the facts of this case,
claimant’s counsel’s letter to the insurer, informing it that
counsel had been retained and of potential claims against
it, satisfied the notice of lawsuit requirement because
it served the notice requirement’s functions identified
in Argo, which allows the insurer “to be able to take
an active, early role in the litigation process and in any
settlement discussions and to set adequate reserves.”

The First Department essentially affirmed the lower
court’s decision, modifying only to declare in the insured’s
favor and holding that “[h]aving received timely notice
of claim, plaintiff’s insurer was not entitled to disclaim
coverage based on untimely notice of the claimant’s com-
mencement of litigation unless it was prejudiced by the
late notice, and such prejudice was not shown.”26

In Liberty Mutual Ins. Co. v. Rapisarda,?” the court held
that the claimant failed to provide the SUM carrier with
notice of his underinsured motorist claim “as soon as
practicable,” and thus ruled that the court below “provi-
dently exercised its discretion in granting the petition”
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to stay arbitration. Interestingly, the court did not cite
Rekemeyer and did not discuss the issue of prejudice to
the insurer.

Presently, legislation is under consideration which,
if signed, would create a new requirement that insurers
must demonstrate prejudice, or, possibly, “material preju-
dice,” before they can properly or validly deny a claim
based on the failure to receive timely notice. Although
both houses of the state Legislature and the Governor
have already expressed support for such legislation, it
remains to be seen when and in what form the ultimate
statutory amendment will be made.?8 The interpreta-
tion of the phrase “as soon as practicable” continued, as
always, to be a hot topic.

In Progressive Ins. Cos. v. DeWitt,? the court held that a
question of fact existed as to the reasonableness of delay
exceeding one year in providing notice of an SUM claim
where the claimant alleged that he had hoped that his
symptoms would improve during that period and, there-
fore, he had not intended to sue the tortfeasor. Evidence
existed in the record, however, suggesting that the claim-
ant should have been aware that he had sustained a seri-
ous injury as early as two months after the accident, when
he was laid off from work because he was unable to carry
out the necessary tasks of his job due to his injuries. Thus,
the court remitted the matter for a hearing to determine
whether the notice was given “as soon as practicable.”

In Massot v. Utica First Ins. Co.30 the court held that a
four-month delay in giving notice was reasonable given
the injured party’s own testimony that she experienced
no pain, considered the wound superficial and did not
initially seek medical treatment for her injury. In New
York Municipal Ins. Reciprocal v. McGuirk,3! the claimant
just discovered that the tortfeasors were underinsured
at the end of July 2005, when he received a letter from
their insurer detailing their policy’s liability limit. There
was no allegation by the petitioner that, through diligent
efforts, the claimant should reasonably have discovered
that information earlier. The petitioner’s allegation that
the claimant was aware at any earlier time that the tort-
feasor’s coverage “may be sufficient,” was held to be
“of no moment” because “the timeliness of notice in the
SUM context does not turn upon the suspicions of the
insured, but upon when the insured actually knew that
the tortfeasor’s coverage was inadequate or when such
information should reasonably have been discovered.”
Here, the court held that the claimant’s notice of his SUM
claim two weeks after his discovery that the tortfeasors
were underinsured was “prompt.”

On the other hand, in State Farm Mutual Auto. Ins. Co.
v. Tubis,?2 the court held that a delay between “mid to late
2003,” when the claimant became aware of the tortfea-
sor’s insurer’s insolvency, and May 12, 2004, when the
UM claim was asserted, was unreasonable as a matter
of law. In Tower Ins. Co. of New York v. Mike’s Pipe Yard &

38 | June 2008 | NYSBA Journal

Building Supply Corp.,3 the court noted that “[n]otice to a
broker cannot be treated as notice to the insurer since the
broker is deemed to be the agent of the insured and not
the carrier.”

In Bovis Lend Lease LMB Inc. v. Garito Contracting, Inc.,34
the court distinguished between notice to a broker, which
is insufficient to prove notice to the insurer, and notice
effectuated by a claims service/broker directly to the
insurer. In Compass Construction of New York v. Empire Fire
& Marine Co. of Omaha, Nebraska,35 the court held that oral
notice to the insurer was sufficient to satisfy the notice of
occurrence provision in the policy since that provision
did not contain a written notice requirement.

Discovery

The UM and SUM endorsements contain provisions
requiring, upon request, a statement under oath, an
examination under oath, physical examinations, autho-
rizations, and medical reports and records. If requested,
the provision of each type of discovery demand is a con-
dition precedent to recovery.

In New York Central Mutual Fire Ins. Co. v. Serpico,3° the
court held that the lower court “improvidently exercised
its discretion” in denying that branch of the petitioner’s
motion directing the respondent to provide all medical
authorizations, to obtain relevant medical reports and
copies of relevant medical records, including reports and
records pertaining to bodily injuries sustained before the
subject accident occurred that were similar to those alleg-
edly sustained in the subject accident. In New York Central
Mutual Fire Ins. Co. v. Rafailov,3” the court held that “[a]n
unexcused and willful refusal to comply with disclosure
requirements in an insurance policy is a material breach
of the cooperation clause and precludes recovery on a
claim.” Further,

[iln order to establish breach of a cooperation clause,
the insurer must show that the insured engaged in an
unreasonable and willful pattern of refusing to answer
material and relevant questions or to supply material
and relevant documents. An insured’s duty to cooper-
ate is satisfied by substantial compliance, and where a
delay in compliance is neither lengthy nor willful, and
is accompanied by a satisfactory explanation, preclu-
sion of a claim is inappropriate.38

Arbitration vs. Litigation

Under Regulation 35-D and its prescribed SUM endorse-
ment, the insured has the choice of proceeding to court
or to arbitration to resolve disputes in cases involving
coverage in excess of the statutory minimums of $25,000
per person/$50,000 per accident. Cases involving 25/50
coverage must be submitted to arbitration and cannot be
litigated in court. In Williams v. Progressive Northeastern
Ins. Co.,% the court held that where the plaintiff was seek-
ing UM benefits for the statutory minimum amount, arbi-



tration was mandatory. The court added that the plaintiff
was not entitled to a jury trial.

National Grange Mutual Ins. Co. v. Louie*0 concerned
a Connecticut resident driving a Connecticut-registered
and -insured car was involved in an accident in the Bronx
with an uninsured /unregistered car owned and operated
by a New Jersey resident. Since the accident occurred in
New York State and the insurer did business there, the
claimant notified the insurer of his intention to pursue
arbitration of his UM claim. The insurer sought to stay
arbitration on the ground that Connecticut policy and law
do not entitle him to arbitration. The First Department
found that New York’s arbitration requirement, which is
compelled by N.Y. Insurance Law, is imposed upon auto
insurers when their vehicles are operated in New York
and the insurer is authorized to transact business in New
York.41 Notably, the court specifically disagreed with the
Second Department which, in State Farm Mutual Auto. Ins.
Co. v. Torcivia,*? had ruled that since the South Carolina
policy in that case did not provide for the arbitration
of uninsured motorist claims, the insurer could not be
compelled to arbitrate, and that “there is no requirement
under the New York no-fault statute and regulations that
mandates arbitration where, as here, a policy issued out
of state meets the minimum financial

Interestingly, the court, on its own, distinguished its prior
decision in Preferred Mutual Ins. Co. v. Chan,*¢ wherein
the court, faced with evidence that the insurer did not
do business in New York (the same as in Hoque), directed
a hearing to determine whether there was jurisdiction.
There, unlike here, the driver of the offending vehicle
was a New York resident. This case raised the possibility
that the insurer may have been transacting business in
New York by knowingly issuing policies for New York
drivers.

Filing and Service

The Third Department, in New York Central Mutual
Fire Ins. Co. v. Gordon,*” noted that “following the 2001
amendment to CPLR 304, ‘[a] special proceeding is com-
menced by filing a petition,” not by filing an executed
order to show cause.”

CPLR 304 (“Method of Commencing Action or Special
Proceeding”) was amended effective January 1, 2008.48
The amendment reorganizes the sentences of the pre-
existing CPLR 304 into separate subdivisions, with subdi-
vision (a) continuing the rule that an action is commenced
by filing, but now cross-referencing CPLR 2102, which
applies to filing of papers generally. “An action is com-

security requirements of Insurance Law §
5107.” It is also noteworthy that the Louie
court appeared to disregard its own First
Department holding, in SAA v. Melendez,*3
which had agreed with Torcivia.

Jurisdiction

In American Transit Ins. Co. v. Hoque,** the
court granted the motion by a Proposed
Additional Respondent insurer to dis-
miss a petition brought against it on the
basis that the insurer

demonstrated, without rebuttal, that it is
not doing business in New York (CPLR
301), since it is a Pennsylvania company
not licensed to do business in New York,
it maintains no offices in New York, has estate plan.
no bank accounts here, has no agents
operating out of or representatives solic-
iting business in New York and does not
own or possess real property in New
York.45

The court specifically held that the insur-
er was not “transacting business in New
York” because driving in New York in a
vehicle registered in Pennsylvania was
not “purposeful activity” on the part of
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menced by filing a summons and complaint or summons
with notice in accordance with rule twenty-one hundred
two of this chapter.” CPLR 2102(a) has, in turn, been
amended to indicate that a filing in a supreme court or
county court action is to be made with the county clerk.

While this essentially restates the existing law, CPLR
2102(b) notes that “[a] paper filed in accordance with
the rules of the chief administrator or any local rule or
practice established by the court shall be deemed filed.”
This suggests that the chief administrator of the courts
may adopt rules or practices that allow for filings with
clerks working in offices other than those of the clerk of
the court. In such an instance, CPLR 2102(b) directs that
papers “shall be transmitted to the clerk of the court.”
Furthermore, CPLR 2102(c) provides that “a clerk shall
not refuse to accept for filing any paper presented for that
purpose except where specifically directed to do so by
statute or rules promulgated by the chief administrator
of the courts, or order of the court.”

In addition, CPLR 2001 was amended, effective
August 15, 2007, to include mistakes made at the very
commencement of the action or proceeding within the
scope of the provision. This amendment allows any non-
prejudicial “mistake, omission, defect or irregularity” to
be corrected by the court without deadly consequences.
Thus, the new statute explicitly includes mistakes in “the
filing of a summons with notice, summons and complaint
or petition to commence an action . . . including the fail-
ure to purchase or acquire an index number or other mis-
take in the filing process . . . provided that any applicable
fees shall be paid.”

It should be noted that the recommendation for
this amendment, from the Chief Administrative Judge’s
Advisory Committee on Civil Practice, contained three
cautionary notes: First, the revision of CPLR 2001 will
“not excuse a complete failure to file within the statute of
limitations.” Second, the amendment is not addressed to
mistakes in “what” is filed, only mistakes in the “meth-
od” by which a filing occurs. Third, any necessary filing
fee must be paid.

CPLR 7503(c) provides, in pertinent part, that “[a]n
application to stay arbitration must be made by the party
served within twenty days after service upon him of the
notice [of intention to arbitrate] or demand [for arbitra-
tion], or he shall be so precluded.” The 20-day time limit
is jurisdictional and, absent special circumstances, courts
have no jurisdiction to consider an untimely application.

The Second Department noted, in Lejbik v. Allstate
Indemnity Co.,* that “there is an exception to the 20-day
time limitation when a stay is sought on the basis that the
parties never agreed to arbitrate in the first place” (the
Matarasso exception).>0 However, where the policy does
contain an agreement to arbitrate, albeit one that is sub-
ject to a condition precedent, and the insurer’s contention
is that condition was not satisfied, it must move to stay
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within 20 days or be precluded from raising the breach of
the condition precedent as a defense.5!

In Travelers Indemnity Co. v. Castro,52 the court rejected
the petitioner’s contention that the claimant’s notices of
intention to arbitrate were deceptive and intended to pre-
vent it from contesting the issue of arbitrability. Instead,
the court held that the untimeliness of a proceeding to
stay arbitration resulted from neglect of the insurer’s
own employee, “not any deception on the part of the
[insured].”

In State Farm Ins. Cos. v. DeSarbo,53 after conducting
communications with his SUM carrier’s Saratoga and
Monroe County offices, the claimant served a demand for
arbitration on the insurer’s home office in Bloomington,
llinois. The insurer subsequently moved to stay arbitra-
tion and the claimant contended that the application was
untimely. The demand was dated February 16, 2006, and
was received in the home office on February 20, 2006.
After an internal transfer, being received by “claims”
on March 1, 2006, the demand was forwarded to the
Saratoga County office, where it was received on March
7, 2006. Thus, the demand made its way to Saratoga
County before the 20-day period expired.

The insurer waited 45 days before moving for a stay,
however. The court noted that “[t]he demand sent to the
home office was not buried in other documents, but was a
short document pertaining only to the demand for arbitra-
tion, together with a cover letter which included, in bold
print, the policy number, respondent’s last name and the
date of loss.” Earlier correspondence from the insurer’s
offices in Saratoga and Monroe Counties, referencing the
home office in Bloomington and the affidavit of the insur-
er’s employee articulating a time line of events, did not
set forth any explanation “as to how mailing the demand
to petitioner’s home office, which was prominently set
forth in prior correspondence, and receiving the demand
in the home office before the 20 days expired,” neverthe-
less resulted in the petitioner being so misled that it was
unable to seek a stay for a month and a half. The court
ultimately held that the petition to stay arbitration was
untimely.

Similarly in USAA v. DeRosa* the court held that,
contrary to the insurer’s contention, the demands for
arbitration were not served in a manner intended to con-
ceal their nature or to precipitate a default. Because the
insurer failed to seek a stay within 20 days, the petition
was denied as untimely.

Burden of Proof

In Mercury Ins. Group v. Ocana,5 the petitioner made
a prima facie showing that the offending vehicle was
insured on the date of the accident via the submission of
the police accident report, inter alia, showing the vehicle’s
insurance code. The burden then shifted to the claimant/
respondent to establish either a lack of insurance coverage



or a timely and valid disclaimer. While it did not establish
a valid disclaimer on the basis of a lack of cooperation or
a matter of law, the disclaimer letter issued by the insurer
was sufficient to raise a factual issue for determination at
a hearing.

In Nationwide Insurance Enterprise v. Harris,®® in
response to proof that the offending vehicle was insured
on the date of the accident through the New York
Automobile Insurance Plan (“Assigned Risk”), the claim-
ants demonstrated that the plan had assigned respon-
sibility for providing coverage to New York Central
Mutual Ins. Co., which had canceled its policy prior to
the accident. They also submitted proof that, since that
time, no application had been submitted to the plan for a
new insurer to be assigned. The court held this evidence
as sufficient to show the existence of a factual issue as
to whether the offending vehicle was insured, which
required a framed-issue hearing to resolve the dispute. In
Progressive Northwestern Ins. Co. v. Gjonaj,>7 the court held
that the petitioner’s failure to meet its initial burden of
showing that the offending vehicle was, in fact, insured on
the date of the accident, mandated denial of the petition.

Arbitration Awards
In Allstate Ins. Co. v. Duffy,>8 the court noted,

CPLR 7511 provides that an application to vacate an

arbitration award by a party who has participated in

the arbitration may only be granted upon the grounds

that the rights of that party were prejudiced by cor-

ruption, fraud, or misconduct in procuring the award,

partiality of the arbitrator, the arbitrator exceeded his

powers or failed to make a final and definite award, or

a procedural failure that was not waived.

Consistent with public policy in favor of arbitration,

the grounds specified in CPLR 7511 for vacating an

arbitration award are few in number and narrowly

applied, with the list of potential objections being

exclusive.>

In Allstate Ins. Co. v. Dandan,®0 the court vacated an
award made to an infant in an uninsured motorist arbitra-
tion on the ground that the award of damages was incon-
sistent with the arbitrator’s findings and deviated from
what would be considered reasonable compensation.
The petitioner alleged “partiality and misconduct” as

a ground for vacating an arbitration award in Aviles v.
Allstate Ins. Co.61 However, the petitioner’s application
was supported only by a petition signed by an attorney
who did not attend the arbitration hearing, and a copy of
the arbitration award. No transcript of the hearing was
included among the papers submitted to the court. Under
these circumstances, the court held that the petitioner
failed to carry his burden of establishing bias on the part
of the arbitrator. Insofar as the award itself disclosed no
bias, the court rejected petitioner’s counsel’s conclusory
claim to the contrary, denied the petition, and reinstated
and confirmed the award.

Service of Petition to Vacate

In Scott v. Allstate Ins. Co.,%? the court held that where
the “first application arising out of the arbitrable contro-
versy” is the petitioner’s application to vacate an arbitra-
tor’s award and there is no pending action, the notice of
petition, petition and supporting papers must be filed
and then served on the respondent “in the same manner
as a summons in an action” upon the respondent, instead
of merely upon respondent’s counsel.

“Serious Injury” Requirement

In Raffellini v. State Farm Mutual Auto Ins. Co.,%3 the Court
of Appeals reversed the decision of the Appellate Division,
Second Department (reported on last year), and upheld
the validity of the provision in the Regulation 35-D SUM
endorsement that required proof of a “serious injury” as
defined in the No-Fault Law as a condition precedent to a
valid underinsured motorist claim (same as an uninsured
motorist claim). In so holding, the Court rejected the
plaintiff’s contention that, by referencing “serious injury”
in subsection (f)(1) of Ins. Law § 3420, i.e., the mandatory
uninsured motorist provision, but not in subsection (f)(2),
the supplementary uninsured/underinsured motorist
provision, the Legislature permitted insurers to condition
recovery of mandatory uninsured motorist benefits on
the existence of a “serious injury” but intended to pre-
clude them from conditioning recovery of supplementary
benefits on such a finding.

The Court viewed that argument as “run[ning] con-
trary to the interpretation of the Superintendent of
Insurance expressed in Regulation 35-D.” Moreover, the
Court held that “the relevant statutory provision and the
regulation are not contradictory” because “Insurance Law
§ 3420(f)(2) is silent on the issue of whether an insured
can recover SUM benefits absent a serious injury and that
silence does not, in this case, imply that the Legislature
intended to permit such recovery.” Further, “the legisla-
tive history of the relevant provisions refutes the argu-
ment that, by placing the serious injury exclusion in the
mandatory benefits provision, but not the supplementary
benefits provision, the Legislature intended to preclude
the Superintendent from authorizing application of a
serious injury exclusion for supplementary benefits.”

The Court offered a lengthy analysis of the history of
the drafting of the two statutory provisions, noting that,
initially, both provisions appeared as two paragraphs
within a single section. The second paragraph read as a
continuation of the first, providing that “[a]ny such policy,
shall at the option of the insured, also provide supplemen-
tary uninsured/underinsured motorist insurance,” and
that the Court has always viewed underinsured motorist
coverage as an extension of uninsured motorist coverage.
The Court concluded that the “serious injury” exclusion
“can reasonably be viewed as having been intended to
apply to both categories of benefits.” Indeed, as the Court
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stated, “[b]ased on the structure of [the predecessor stat-
ute to § 3420(f)], we cannot say that the Legislature’s fail-
ure to restate the serious injury provision in the second
paragraph evinced an intent to preclude application of
such an exclusion to supplementary benefits.”

Moreover, the two paragraphs were separated into
two subsections in 1984, resulting in the placement of
the serious injury exclusion in Ins. Law § 3420(f)(1) and
not in Ins. Law § 3420(f)(2). The court observed that “this
modification was not meant to effect a substantive change
in the law — certainly, there is no reason to conclude that
the Legislature split the two paragraphs into separate
subsections to create a distinction between the two types
of coverages that did not already exist.”64

Collateral or “Judicial” Estoppel
In New York Central Mutual Fire Ins. Co. v. Steiert,65 the
court held that New York Central, the SUM carrier, was
not collaterally estopped from challenging the validity of
another insurer’s disclaimer and was entitled to litigate
that issue on the merits because it was not a party to the
declaratory judgment action in which that disclaimer
was unsuccessfully challenged by the claimant. The court
discussed that “it was neither argued nor demonstrated
that New York Central was in privity with a party to that
action,” and New York Central “has not afforded a full
and fair opportunity to contest the determination in the
declaratory judgment action.”66

In One Beacon Ins. Co. v. Espinoza,®” the court held that
the claimant in the underlying personal injury action was
not precluded by a jury verdict from claiming that the
vehicle that struck her vehicle was unidentified because
the jury had only concluded that there was no contact
between the host vehicle and a vehicle owned by the
defendant, Luongo. Even though the jury found that there
was no accident or that there was a lack of physical con-
tact with an (another) unidentified vehicle, the claimant
was not precluded from making such a claim. Moreover,
the court held that the doctrine of judicial estoppel, which
precludes a party from framing his or her pleadings in a
manner inconsistent with a position taken in a prior pro-
ceeding, was not applicable where the claimant did not
obtain a favorable judgment as a result of the claimant’s
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LAW PRACTICE MANAGEMENT

V /

or many lawyers, management
Fis something to be left to, well,
management. According to con-
ventional wisdom, a lawyer’s job is
to practice law, while managers do
the managing. Lawyers believe that
the high level of thought needed to
practice law should not be sullied
by pedestrian issues of efficiency
and productivity. They assume that
their innate intelligence and problem-
solving ability will allow them to
serve clients, fulfill professional com-
mitments and sustain their personal
lives. They pray that they will be able
to keep all the balls in the air, not
because they can, but because they
must.
In an October 2007 Journal column,
I posed the question, “Why Practice
Management?” The column conclud-
ed that lawyers need to understand
the business side of practicing law in
order to survive in a competitive mar-
ketplace for legal services. What was
left unsaid in that column was the
idea that law practice management
(LPM) has more than one meaning.
In one sense, LPM involves manag-
ing the organization, or what might
be called law firm management. Law
firms, whether individual practices or
multi-office mega-firms, are profes-
sional service businesses that deliver
work product to clients and earn a liv-
ing for the lawyer-owners. Yet, many
lawyers practice outside the realm
of organizational management; they
delegate the administration of the
office to others.
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Personal Management Skills:
Getting the Most Out of Every Day

In another sense, however, LPM
involves managing the delivery of
legal work to clients. In this context,
every lawyer is a manager, because
every lawyer is ethically responsible
for the legal work he or she handles,
regardless of the lawyer’s status in
the firm. In this view, management
requires the knowledge base and skill
set reasonably necessary under the
circumstances to get the job done.
In the final sense of the term, LPM
represents a group of personal man-
agement skills that are not limited to
running the firm or delivering legal
work. These personal skills serve
those who possess them in a variety
of different professional and personal
settings, as well as in both legal and
nonlegal activities.

What are these skills and why are
they important? Although the remain-
der of this column looks at “what,” a
few preliminary words about “why”
deserve attention. We have all met
people who just seem to get more
done than others. They are organized,
prepared, and focused. This behavior
cuts across all aspects of their lives. We
have also known people whose work
and lives seem to be perpetually in
shambles, not because of some singu-
lar crisis, but because they are always
in crisis. They may be intellectually
gifted, but their performance always
falls short of their promise. Most of us
fall somewhere in the middle, neither
the best nor the worst of managers.
We can look at some people and rec-
ognize (thankfully) that we could be

doing worse. On the other hand, we
can look to others for a reminder that
we could do a better job of managing
our affairs. If improvement is pos-
sible, it would seem, we should strive
to be better personal managers, not
only because we improve the quality
of our work, but also because we can
enhance the quality of our lives.

As for the question, what are the
personal management skills that law-
yers need to possess (or develop,
as the case may be), here is a short
list: organization, time management,
financial management, facility with
technology, people skills, an ability
to communicate, personal market-
ing skills and career skills. Although
future columns will add flesh to the
bones of these personal management
skills, a skeletal overview may help to
understand what this article is talking
about.

® Organization — On a fundamen-
tal level, organization involves
grouping projects in an orderly
way, engineering efficient plans
for accomplishing work, lever-
aging repetitive or recurring
tasks, structuring work flow to
enhance output, dividing proj-
ects into manageable compo-
nents, giving work to those best
positioned to do it, and saying
no when a project isn’t right
for you. Getting organized and
staying organized are two con-
tinuous battles for lawyers buf-
feted by competing demands in
their professional and personal



Too often, lawyers are careless with money, or they
delegate financial responsibilities to others without
exercising proper oversight.

lives, but disorganization breeds
chaos, which in turn increases
stress, decreases productivity,
and undermines professionalism.
Time — Although organization
and time are connected, they
are not the same. Time manage-
ment involves making choices
about how to make the best use
of the hours we have. There are
24 hours in a day — no more, no
less. A lawyer who spends 10
hours per day, six days per week
(or 12 hours over five days) has
60 hours to get the work done
and take care of other routine
office business. Surveys indicate
that lawyers who work 60 hours
can probably bill 40 hours to cli-
ent matters, and over a 50-week
year (allowing two weeks for
vacation) can bill clients for
roughly 2,000 hours of work per
year. Time management means
getting more out of the hours
you have, not just spending
more hours in the office.
Technology — Over the past two
decades, the technology revolu-
tion has transformed the way
lawyers practice law. Some law-
yers learned to harness technol-
ogy early and have remained on
the cutting edge of this changing
environment. Other lawyers
resisted technology, hoping per-
haps to retire from the practice
of law before it overtook them.
Still others relied on experts —
consultants, IT professionals,
lawyer “techies” — to keep them
semi-functional, if not ahead of
the curve. Law firms generally
have lagged behind professional
offices in other fields in their use
of tech applications. As younger
lawyers who grew up on tech-
nology filter out of law schools
and into practice, there are fewer
and fewer places to hide for
those who do not stay abreast
of developments in e-lawyering,

e-marketing, e-discovery, and
e-commerce.

Money — Lawyers can get into
money trouble in a variety of
ways: mismanaging their per-
sonal funds, their clients’ funds,
and their law firm’s funds.
Money management can involve
accounting, budgeting, investing,
billing, advising clients on finan-
cial matters, or exercising fidu-
ciary responsibilities. In all these
cases, lawyers need to possess a
basic understanding of account-
ing principles and know how to
apply these principles in a dis-
ciplined way. Too often, lawyers
are careless with money, or they
delegate financial responsibili-
ties to others without exercising
proper oversight. Most of us did
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orative, and legal work is typi-
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people representing disparate
constituencies with differing
interests and values is at the
heart of being a lawyer. All law-
yers need to realize that people
skills are central to success in
professional life. Knowing how
to play the game, how to super-
vise, how to exercise leadership,
how to give feedback, and how
to say no are just a few of the
things that lawyers have to do to
manage people effectively.

e Communication — In law school,
students learn persuasive com-
munication skills. They learn
how to take a position and make
an argument using both the
written and spoken word. They
may not recognize that they
should not interview job appli-
cants the same way they would
pick a jury, or that yelling is not
the best way to inspire loyalty
among subordinates. Lawyers
often do not recognize that they
need to know how to empathize,
how to listen, how to respond
to inquiries, how to mentor, and
how to praise, just as much as
they need to know how to for-
mulate a winning argument. In
today’s world, lawyers need to
understand netiquette as well as
etiquette, civility as well as civil
action, media relations as well
as personal relations, and silence
as well as repartee in order to be
effective communicators.

* Marketing — According to one
definition, marketing involves
knowing in what business you
are engaged. If you know this,
then you know who your clients
are, what products or services
you will provide them, and how
to reach them with information
about what you can do for them.
Marketing is much more than
advertising, solicitation, or a
set of rules defining when and
how you can contact prospective
clients. Marketing also includes
developing a network or client
base, rainmaking, selling your-
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self and/or your firm, building
your own career, cross-selling
services, developing an image
and brand name, building loy-
alty among current clients who
come back to you repeatedly
and refer you to others in need
of the services you render. Most
lawyers think of marketing as
an institutional activity — some-
thing the firm does to get clients.
In larger firms, marketing may
be viewed as an activity to be
delegated to a marketing direc-
tor or marketing consultant. In
smaller firms, marketing may be
seen as a necessary annoyance
that interferes with the more
important work of practicing
law. Some lawyers understand
instinctively that those who

can get and keep a clientele can
write their ticket; some lawyers
never get it and never figure out
why they are working for the
lawyers who do.

e Career — A lawyer pursues a
career in law, not just a series
of jobs, but an accumulation of
related experiences, which over
time manifest themselves in the
lawyer’s professional growth
and increasing mastery of the
work. Law students think about
their careers as they gradu-
ate from law school, and older
lawyers may reminisce about
their careers through the veil of
retirement, but many lawyers
in the midst of their careers
do not think very much about
where they are going, how they
want to get there, and what
they will need to do to position
themselves in order to achieve
their professional goals. In
truth, career development is an
ongoing activity for all lawyers,
and career skills are critical to
achieving success in the practice
of law.

These are not the only personal
management skills that lawyers need
to possess, but they are clearly sig-
nificant ones. It is hard to imagine

a lawyer who does not apply many
of these skills every day. Not sur-
prisingly, different lawyers possess a
range of aptitudes in all these areas.
Some may have mastered the latest
technology but can’t keep a secretary
for more than six months. Others may
be so organized that they get twice
as much done as anyone else in the
office but have never brought in a
client of their own. Some lawyers are
skilled in multiple areas, and they are
the professionals we emulate. Those
who fail to develop at least some of
these skills do not survive in the prac-
tice of law.

Some lawyers mistakenly believe
that personal management skills are
innate — one either has them or not.
The reality is that these skills can all be
learned and honed over time. A few
lawyers may get a head start with per-
sonal charisma, or family role models,
but there is nothing magic about these
skills. In 1991, the ABA MacCrate Task
Force described a continuum for the
acquisition of professional skills and
postulated that learning the skills of
effective lawyering begins long before
law school and extends throughout
one’s professional life. A lawyer
should continue to grow profession-
ally throughout his or her profes-
sional life.

In future issues of the Journal, this
column will explore each of these pro-
fessional management skills in greater
depth. The Law Practice Management
Committee plans to develop a series
of programs to help lawyers devel-
op and utilize these skills in their
work. The Committee also plans to
identify and disseminate informa-
tion about resources to help lawyers
help themselves, and to explore other
avenues for enhancing professional
skills development among members
of the Association. In the end, it is
each lawyer’s responsibility to be the
best lawyer possible, and in the end
the best lawyer is not necessarily the
smartest or cleverest lawyer around,
but rather the most skilled. |
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President
Bernice K. Leber
Bernice K. Leber, a

senior partner at Arent
Fox, PLLC, New York
City, took office on June
1 as president of the
72,000-member New York
State Bar Association. The
House of Delegates, the
Association’s  decision-
and policy-making body,
elected Leber at the orga-
nization’s 131st annual
meeting, held this past January in Manhattan.

Leber received her undergraduate degree from Mount
Holyoke College, cum laude, and earned her law degree
from Columbia University School of Law.

Widely recognized for her excellence in commercial
litigation, Leber’s practice concentrates on the pros-
ecution and defense of complex civil business disputes,
specifically those involving securities, and financial and
intellectual property.

Throughout her many years of active membership
in the Association, Leber has held many leadership
positions and launched a number of initiatives. Leber
serves on the House of Delegates, is a member of the
Executive Committee, and is a director of The New York
Bar Foundation. She is a member and former chair of the
Commercial & Federal Litigation Section and past chair
of the Section’s subcommittees on Discovery, Appellate
Practice, and Federal Judiciary. She is a member of
the Intellectual Property Law Section. Most recently,
she chaired the Association’s Task Force on Lawyer
Adpvertising, which played a key role in the development
of the new lawyer advertising regulations that took effect
in 2007.

Leber serves on the NYSBA’s Committees on Annual
Award, Finance, and Membership. She has served on the
Special Committee on Association Governance and co-
chaired the Committee on Judicial Independence.

In addition to her NYSBA activities, Leber serves
on the Corporate Board Selection of the Committee of
the Financial Women’s Association. She is a past mem-
ber of the Courts of Superior Jurisdiction (1995-1998),
Committee on Judicial Administration, and the Civil
Courts Committee for the Association of the Bar of the
City of New York. She is a former parliamentarian to the
New York State Senate.
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MEET YOUR NEW OFFICERS

President-Elect

Michael E. Getnick
Michael E. Getnick, of
Utica, a partner of Getnick,
Livingston, Atkinson,
Gigliotti, & Priore, LLP
and of counsel to Getnick
and Getnick of New York
City, took office on June 1
as president-elect of the
72,000-member New York
State Bar Association. The
House of Delegates, the
Association’s  decision-
and policy-making body, elected Getnick at the organi-
zation’s 131st annual meeting, held this past January in
Manhattan. As the current president-elect, Getnick chairs
the House of Delegates and the President’s Committee
on Access to Justice (formed to help ensure civil legal
representation is available to the poor). In accordance
with NYSBA bylaws, Getnick becomes president of the
Association on June 1, 2009.

Getnick received his undergraduate degree from
Pennsylvania State University in 1966 and earned his law
degree from Cornell University in 1970.

Active in the Association, he is a member of the House
of Delegates and a Fellow of The New York Bar Founda-
tion. He is chair of the Committee on Court Operations
and a member of the Membership Committee.

Getnick served as a vice president representing
the Fifth Judicial District (Herkimer, Jefferson, Lewis,
Oneida, Onondaga, and Oswego Counties). He is also a
past member of the Nominating Committee. In 1988, he
received the Association’s President’s Pro Bono Service
Award for the Fifth Judicial District. The award recognizes
lawyers for outstanding contribution of time, resources,
and expertise in the provision of legal services to the
poor. He is a member of the Fifth Judicial District Pro
Bono Committee.

In addition to his NYSBA activities, Getnick is a
member and past president of the Oneida County Bar
Association (OCBA) and an ex-officio member of the
Onondaga County Bar Association.

He is past chair of OCBA’s Liaison Committee to the
NYSBA, the Domestic Relations Committee, and the
Private Attorney Involvement Committee. He is also a
member of the National Institute for Trial Advocacy and
the New York State Academy of Trial Lawyers.

In the community, Getnick is a member of the board
of the American Heart Association Northeast Affiliate. He
was the initial counsel and attorney who incorporated the
Mohawk Valley Committee against Child Abuse, Inc.



Getnick is past president and member of the board of
directors of the Legal Aid Society of Mid-New York and a
former member and past president of the New Hartford
Central School District Foundation. He was a trainer and
speaker for the Mendez Anti-Drug Program for the New
Hartford School District.

He formerly served as vice president of the YMCA of
Utica and is past chair of the United Way’s Committee
for Fund Raising for Lawyers and Doctors. Getnick is a
past member of the board of directors of Family Services
of Greater Utica.

Secretary
C. Bruce Lawrence
C. Bruce Lawrence, of
Rochester, a partner of
Boylan, Brown, Code, Vig-
dor & Wilson, LLP, began
serving his term as secre-
tary of the Bar Association
on June 1. Previously, he
served as Vice President
for the Seventh Judicial
District.

Lawrence received his

: undergraduate  degree

from the University of Rochester and earned his law
degree from Dickinson School of Law of Pennsylvania
State University.

A frequent lecturer for the Association on bankruptcy
and debt collection, Lawrence serves on the Bankruptcy
Law Committee and as a member of the House of
Delegates. He was a co-chair of the President’s Committee
on Access to Justice, was appointed a member of the
Special Committee on Public Trust and Confidence in
the Judicial System, and was a member of the Executive
Committee of the Business Law Section. He has
served in the House of Delegates for the American Bar
Association.

Lawrence is a past president of the Monroe County
Bar Association, a past chair of the Monroe County Bar
Association’s Bankruptcy Committee, and past chair of
the New York State Council of Bar Leaders.

Lawrence has over 31 years of experience in the fields
of debtor/creditor law, bank and commercial collections,
business loan workouts, and commercial bankruptcy. He
has frequently been listed in The Best Lawyers in America
for his bankruptcy expertise.

Treasurer

Seymour W. James, Jr.
Seymour W. James, Jr.,
of New York City, Legal
Aid Society of New York
City, is treasurer of the Bar
Association as of June 1.

James received his
undergraduate degree
from Brown University
and earned his law degree
from Boston University
School of Law.

Active in the Associa-
tion since 1981, James was a Vice President of the Execu-
tive Committee representing the 11th Judicial District
(Queens County) and is a member of its House of Dele-
gates. He is a member of numerous Association commit-
tees, including the Membership Committee and the Com-
mittee on Diversity and Leadership Development. He is a
past member of a number of committees, including the
Nominating Committee and the Special Committee on
Association Governance.

James is a past president of the Queens County
Bar Association and has served on a number of that
association’s entities, including its Judiciary Committee.
He is also a member of the Macon B. Allen Black Bar
Association and a former member of the board of direc-
tors of the Metropolitan Black Bar Association.

James has served as an Adjunct Professor of Law at
CUNY Law School and on the faculty of the Benjamin
N. Cardozo School of Law Intensive Trial Advocacy
Program.

In addition to his Association activities, James is a
member of the Committee on Character and Fitness for
the Second Judicial Department. He is the Secretary of
the Correctional Association and a member of the Board
of Directors of the Osborne Association and the Queens
Legal Services Corporation.

James formerly served on the board of directors of
Community Action for Legal Services (now Legal Services
for New York) and Bedford-Stuyvesant Community Legal
Services Corporation.
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

I am a third-year associate in a small
law firm. The principal partner (I'll
call him “Rayne Maker”) has devel-
oped a large and successful practice,
with white-collar crime defense being
foremost among practice areas. For the
past several months I have been work-
ing closely with one of our white-collar
clients (“Buck Sharp”), and have had
multiple contacts with him, reviewing
his records and drafting documents for
his signature.

A few days ago Mr. Sharp came to
my office with an envelope. He pre-
sented it to me and said it was a gift in
appreciation of my efforts on his behalf.
In the envelope was a lot of cash — two
thousand dollars, in hundred-dollar
bills. You can easily imagine my sur-
prise (and joy) counting the bills: A
nice birthday present for my wife! (Or
five months of student loan payments.)
After the initial euphoria passed, I
inquired and learned that the firm has
no policy on gifts. Up to this point I
have told no one about the cash.

As you may have surmised, I would
not be writing to the Forum if I felt
totally comfortable with receiving and
keeping the gift, and not telling Mr.
Maker. Are there any rules that might
guide me in this?

And, would your advice be any
different if Mr. Sharp had said to me:
“The only gift I would like in return is
your making sure Rayne Maker directs
his personal attention to my case and
gives it priority”?

Thank you for your help.

Sincerely,
Concerned About the Cash

Dear Concerned:

Fundamentally, this is not just an
attorney professionalism question. It
is generic, and might arise in other
employment settings, especially in
the financial services area. Alas, not
all professionals hold themselves to
the standards that we as attorneys
must.
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At the outset, there are two impor-
tant technical issues that bear mention-
ing. They are matters concerning which
you should seek specialized counsel,
perhaps among your colleagues at the
firm:

¢ Do the circumstances suggest
money laundering, and what
obligations might that impose
on you — which could be either
consistent, or in conflict, with
normal client confidentiality rules
—under the U.S.A. Patriot Act and
other statutes? The law imposes
certain reporting obligations and
in some cases prohibits telling
certain persons (possibly includ-
ing the client here) that a report is
being filed. You need to educate
yourself about this and to proceed
with caution.

¢ If you were to conclude that
you can keep the money, is it a
nontaxable gift or is it taxable
income?

As to what to do about the cash, it
is important to keep in mind your sta-
tus as an employee of your firm. Your
entire relationship with this client/
gift giver arose from that employment,
and there appears to be no legitimate
basis for the payment other than the
work you performed in that context.
In addition, this is not a token amount
of money, a relatively small personal
item or a traditional seasonal gift. One
thing therefore appears to be clear: you
cannot keep the money without telling
your employer.

The recommendation here is that
you inform the client that, as apprecia-
tive as you are, you cannot accept the
cash without informing your firm of
the gift and the circumstances under
which it was given. This allows you
to offer the client your thanks, and the
opportunity to take back the cash. If he
indicates that he would still like to give
it to you, you have left the next step to
the firm’s management. In either case,
the client likely will appreciate your
candor. If the gift is taken back, you
probably have to inform your firm of

what has transpired so that there will
be no nasty surprises later.

Some might suggest that you
should not tell the client anything, but
still report to the firm. However, this
approach should be avoided, because
the client has the right to know that the
money may not be applied as appar-
ently intended. Perhaps more impor-
tant, your firm should expect that you
and all attorneys will deal with clients
in good faith and provide full disclo-
sure (unless that disclosure conflicts
with statutes such as those referred to
above).

If the client insists that you keep
the cash, you then must pass it on to
the firm with an explanation. The firm
can then decide (1) whether to credit
it toward the client’s obligations to
the firm or to treat it as a voluntary
increased fee, and (2) whether to give
you that amount, or a greater or lesser
amount, as a bonus.

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.



The fact that your firm has no policy
on gifts is irrelevant. It may also have
no policy on whether you can belch at
a client lunch. Some things just do not
need to be said. Only in the extremely
unlikely event that the firm adopted an
explicit policy allowing an employee to
accept this large a gift might the result
be different. As you yourself suggest,
the sum of $2,000 is a big number for
you, as it is for almost anyone other
than the character in Barbarians at the
Gate who asked his secretary to “get
me an inch of hundreds” to pass out as
holiday tips. We're not talking about a
ballpoint pen with the client’s logo or
the like.

Your hypothetical question regard-
ing a request that this client’s work be
prioritized requires further explana-
tion. If it were no more than an unnec-
essary reminder to do what you have
already been doing, it can probably
be ignored. But if you think that the
$2,000 was an inducement to get your
colleagues to do anything inappropri-
ate, such as devoting additional time
and effort to this client’s matters at the
expense of others, you need to tell your
firm that as well.

On a positive note, if you are con-
vinced that the payment was purely
a reflection of work well done, you
should take that as an indication of
your legal prowess and should look
forward to representing this client
again in the future — perhaps as a
member of the firm.

The Forum, by
Robert Kantowitz, Esq.
New York City

QUESTION FOR THE
NEXT ATTORNEY
PROFESSIONALISM FORUM:

I am in the middle of a dilemma
which is all the more disconcerting
because it’s mainly of my own making.
It involves a personal injury action and
the derivative claim of a spouse.

About a month ago, a neighbor of
mine (Harry) was involved in an auto-

mobile accident in which one of his
hands was injured. At first the injury
didn’t appear to be severe, and I was
primarily involved in helping him with
the no-fault application. About a week
later he dropped by my office and we
spoke for a few minutes. I then learned
that surgery was indicated, and had
him sign a retainer (after giving him a
reduced fee as a neighbor). I told him
that my secretary would type in the
details at the top later, which she did,
including the client’s name, address —
and that a loss of services claim would
be made on behalf of his wife.

A few weeks afterwards Harry
developed complications from the sur-
gery on his hand, and it now appears
that he may lose complete use of that
hand. This is of course serious, espe-
cially in Harry’s case, because he earns
his living as an auto mechanic.

Yesterday, he was home and recover-
ing, so I stopped by with the Summons
and Complaint for him to verify. His
first question to me was, “What is my
wife’s name doing on my lawsuit?”
He then went on to tell me that he was
planning on leaving his wife as soon as
their son graduated from high school,
in about a year. Apparently, his wife
has no knowledge of these plans.

The news came as a complete shock
to me. We live in a relatively small com-
munity and we are part of a tightly knit
group of traveling “soccer parents.”
I know his wife well and had just
assumed that she would be included as
a plaintiff. However, I don’t remember
actually discussing it with Harry when
he signed the blank retainer.

What do I do about the loss of ser-
vices claim?

Sincerely,
Stuck in the Middle

i Y

peachtree

RE-SETTLEMENT FUNDING

LOWEST GOST
PERSONAL INJURY

* MONEY FOR EMERGENCIES
AND GENERAL LIVING EXPENSES

* KEEP YOUR CLIENTS HAPPY

* GET THE SETTLEMENT YOU &
YOUR CLIENT DESERVE

* SIMPLE PROCESS
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ATTORNEY COST FINANCING
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* TURN CASE COSTS INTO CAPITAL
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* IMPROVE FIRM CASH FLOW

* INCREASE LIQUIDITY

* NO MONTHLY PAYMENTS
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LANGUAGE TIPS

uestion: In general, what is
the difference between lie and
lay?

Answer: My thanks to Illinois read-
er George Miller, who sent the ques-
tion, which has often been asked in
the past but not recently. The answer
appears to be simple, but it is really
somewhat complicated because usage
has changed substantially since the
question was first asked. So I can
empathize with William Safire who,
while discussing his recently revised
dictionary, complained that words
change meaning so quickly that by the
time his dictionary was published, it
was already out-of-date.

For the same reason, it is hard to make
authoritative assertions about the cor-
rect usage of the verbs lie and lay, which
are on my list of “confusing pairs.” But
it is probably accurate to say that careful
writers and speakers, especially those
who are 50 years old or older, continue
to maintain the distinction between lie
and /ay. (I have not asked Mr. Safire, but
I assume that he would deplore the loss
of that distinction.) In fact, some lan-
guage purists consider that awareness
of the difference between lie and lay is a
shibboleth indicating whether or not a
person is well educated.

Traditionally, lay is a transitive verb,
requiring an object. In the present tense,
you lay papers on a desk; you lay bricks
to make a wall; you lay down rules.
The verb lay appears in many other
phrases, but they all carry the sense of
putting, placing, or setting forth.

Traditionally, lie was and still is an
intransitive verb that does not take
an object. You lie down if you are
tired; an animal lies in wait; in certain
cases legal actions might lie. Usually
lie means “recline,” as in “lie low,” but
it also means “to fail to perform,” as
in “lie down on the job.” The verb lie
also means “fail to tell the truth,” a
meaning of lie that causes no confu-
sion. Were it not for its counterpart lay,
the verb lie would probably not be a
problem at all.

The difficulty is that in most peo-
ple’s usage lay has encroached on the
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territory of lie because the past tense
of lie is lay, which is also the present
tense of the verb lay. Below are the
paradigms for the two verbs:

lay laid laid

lie lay lain

If you say, “Last weekend I just lay
around,” your grammar is impeccable,
for you have used the past tense of lie.
But if you say, “I like to lay around on
weekends,” you have made a grammat-
ical error because you should use the
present tense of lie, not the past tense of
lay. Thus, to be correct, you should say,
“I like to lie around on weekends.”

But that is not what most people
would say. When the large majority
of the public speak or write infor-
mally, they are thinking about what
they are saying, not how they are say-
ing it. So most people ignore the rule
about lie and lay. Instead they use lay
in both contexts, saying, “Yesterday I
laid down for a nap, and I'll lay down
again today.”

Young people have led the way in
expanding lay and ignoring lie. At this
southern law college one invariably
hears the phrase lay out in contexts
like, “We lay out around the pool every
afternoon, but yesterday we laid out
all day.” (Grammatical purists would
insist on, “We lie around the pool
every afternoon, but yesterday we lay
there all day.”) The verb lay in contexts
like this will probably soon be accept-
able, and that will be bad news for only
an elite few.

Question: Are the verbs bring and
take synonyms? And are they inter-
changeable?

Answer: No, to both questions.
Bring and take are semantically differ-
ent. You can say, “Bring the book to
my house,” only if you are there to
receive it. Otherwise you must say,
“Take the book to my house.” The
request to “bring the book along to
our meeting,” implies that you will be
at the meeting to receive it. But you
would have to substitute take when
you say, “Take the book to the meet-
ing” if you will not be there. And you
would also say, “Take the book back to

the library” if you are not at the library
to receive it.

The same egocentricity that causes
us to capitalize the pronoun I, not
other personal pronouns, affects the
verbs bring and take. Here are some
illustrations: Bring the baby to my house.
(I'll be at home to receive her.) Take the
baby to my house. (Nobody will be there;
or somebody else will be.) Bring your
suggestions along to our meeting. (I'll be
there.) Take your suggestions along to the
meeting. (I won’t be there.)

The verbs come and go are also self-
oriented. “Come with me; but go with
other people.” “Come toward me, but
go anywhere else.” You phone your
spouse to say, “I'm coming home,”
if your spouse will be at home when
you arrive.” If not, you would say,
“I'm going home.” The expression
“We must come together as a people”
implies that I will join in. These illus-
trations may say as much about rela-
tionships as about semantics.

Potpourri:

Whatseemed obvious during therecent
Senate hearings in which Senators
questioned General David Petraeus
and Ambassador Ryan Crocker about
“progress” in Iraq was that the two
groups were not speaking the same
language. Petraeus and Crocker’s def-
inition of the words “winning,” “prog-
ress,” “surge,” “success,” and even “Al
Qaeda,” differed from the definition
their questioners had in mind. To most
Americans, “winning” means that our
American military can come home.
To General Petraeus and Ambassador
Crocker, “winning” seems to mean
“progress” toward “success.” With no
common agreement about the mean-
ing of the terms under discussion,
how can an intelligent appraisal of the
situation be achieved? |

GERTRUDE BLOCK is lecturer emerita at the Uni-
versity of Florida College of Law. She is author of
Effective Legal Writing (Foundation Press), Legal
Writing Advice: Questions and Answers (W. S.
Hein & Co.), and co-author of Judicial Opinion
Writing (American Bar Association).
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ave you ever been to a presen-
Htation where you listened to a

speaker for an hour or more,
but then walked away and asked your-
self, “What the heck did he just say?”

A speaker I watched recently was
entertaining, interesting, and engag-
ing. . . . But he rambled from point
to point, place to place, and story to
story. There was no cohesive theme to
the presentation. There was no logical
order to the arrangement of his ideas.
When he finished, I had absolutely no
idea what he was talking about.

The terrible thing was this: I wanted
to remember what he said. I wanted to
learn the information. But his organi-
zation made it impossible for me to
absorb the information.

How about you? Are you making it
difficult for your audiences to under-
stand you? Are you preventing them
from walking out of the room with
your information? As a lawyer, you
earn your living by communicating
ideas. When judges, juries, or arbitra-
tors can’t follow the flow of your ideas,
your client suffers. Here are three tips
to help you organize your presenta-
tions to ensure the decision maker
follows your presentation and doesn’t
get lost.

1. You need to actually organize
your presentation. What do you plan
to say? What are the major points of
your presentation? What do you want
the audience to remember?

If you don’t know yet, you're not
ready to make your presentation. No
matter how much you know about the
subject, you can’t just expect that it’s all
going to come together once you take

ELLioTT WiLcox is a professional speaker and a member of the National Speakers Association. He has
served as the lead trial attorney in over 140 jury trials, and teaches trial advocacy skills to hundreds
of trial lawyers each year. He also publishes Trial Tips, the weekly trial advocacy tips newsletter

<www.trialtheater.com>.

Roadmaps:

Organizing Your Presentation

the stage, grab the microphone, or rise
to address the jury. Very few present-
ers can “wing it.” And even those who
can are dramatically better when they
prepare.

Invest the time in advance to ensure
you're properly prepared to present.
Outline your presentation on a single
page to see if the order flows smoothly.
Are the main points grouped together?
What are the most important ideas you
want the audience to remember? Do
they stand out? Until you can answer
these questions, you're not organized
enough to present. However, once
you've actually organized your pre-
sentation, the remaining steps will be
easy to follow.

2. Tell the audience where you're
going. Have you ever given someone
a ride and relied on them for direc-
tions? Although they knew exactly
where they needed to go, did they
parcel out the directions on a “need to
know basis,” shouting out “Turn left!”
or “Turn here!” moments before you
needed to turn?

How frustrated did you get? Did
you miss any turns because you didn’t
know where you were going or weren't
fast enough to follow their directions?

It's easier to travel when you know
your destination in advance. That’s also
true for your audience. They’ll have an
easier time following your ideas when
you tell them in advance, “Here’s
where we're going.” Give them a road-
map for the presentation. If you're
going to address three separate issues,
tell your audience what the issues are
and what order you'll address them in.
Tell your audience what path you plan

to lead them along, and it will be easier
for them to follow you.

3. Point out landmarks along the
way. As you lead the audience to their
final destination, help the audience
identify the landmarks along the jour-
ney. The landmarks in your presenta-
tion are those major points, ideas, or
areas you want them to remember
after you're finished. There are several
different ways you can point out the
landmarks for your audience:

Magic words: “First . . .” “Sec-
ond ...” “Third ...” For example, “The
first reason the plaintiff’s case law
doesn’t apply to this case is . . .”

Fingers: As you address each point,
raise your hand and hold up the num-
ber of fingers that correspond to the
idea you're presenting.

Visual aids: Show the audience a
different slide, poster, or other visual
image as you reach each stage of your
presentation.

Physical movement: Move to dif-
ferent places on the stage or in the
courtroom as you discuss each major
point. For example, every time you
discuss “damages,” you move to the
far left side of the jury box.

Where are you leading the audi-
ence? To be the guide they can trust
you need to know where you're taking
them, tell them where you're leading
them, and point out the important
landmarks along the way. When you
do that, your audience will reach their
final destination safely, they’ll know
how they got there, and most impor-
tantly, they’ll remember how to return
to that destination, even after you've
left the room. |
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NEW MEMBERS WELCOMED

FIRST DISTRICT
Richard Bruce Aarons
Joseph Michael Abraham
Ashley Janelle Adams
Jordi Agusti-panareda
Richard J. Ahn
Amanda Jennifer Albert
Sophie Alexane
Jacob Theodore Alter
Oren Azar Amram
Joshua Andrix
Stephanie Tara Anelli
Amer J. Anwar
Kimberly B. Arena
Lucy Deakins Arnold
Holly Marsh Arnould
Anat Marie Aronowicz
Tara Brooke Arschin
Reuben Atlas
Elizabeth Ann Avore
Husam Badawi
Giti Baghban
Elizabeth Anne Baldwin
David Carlos Baluarte
Navot Bar
Bryan Barenbaum
Inna Barmash
Bradley Jason Bartolomeo
Carlos Eduardo Beato
Michelle Margaret Beck
Ryan Thomas Becker
Amy Elizabeth Benedetto
Roosevelt Justin Benford
Patrick Barrett Berarducci
Lodewijk Berger
Vivian O. Berger
Annette Joy Bertulfo
Pushmeet Kaur Bhatia
Jordan Matthew Bleicher
Paula Block Bralow
John Benjamin Bockwoldt
Rebecca Marie Bodony
Lisa Tiffany Boikess
Marie Bonitatibus
Borislav Petrov
Bozhidarov
Jennifer Marie Brace
Ehren Jacob Brav
Adam Joseph Brenneman
Sara Danielle Brin
Robert Alan Britton
Alicia Diane Brooks
Elizabeth Anne Brown
John Salvatore Bruzina
Adrain Lambert Bryant
David Evan Buchwald
Colin B. Bumby
Christopher W. Bussard
Frederick Cains
Benigno Joseph Caiola
Y1li Cakani
Andrew Paul Campbell
Heather Lynn Cannady
Robert Reed Carey
Francis Adam Cavanagh
Michael Jeremy Chasan

Melody Chia-yin Chen
Jesse B. Christensen
Saba Shaheen Chughtai
Nicole Civita
Brandon S. Clar
Jessica Anne Clark
Pamela Jean Clements
Benjamin M. Cline
Andrew Mitchell Cohen
Laura Rachel Cohen
Kimberly Ann Connick
Bruce Robert Connolly
Christopher Kendrick
Connolly
Michael B. Cooke
Elizabeth Barbara Cooper
Thomas Francis Corrie
Christopher Vance
Coulston
Kevin Charles
Cunningham
Douglas Ian Cuthbertson
Jason Scot Cygielman
Jeffrey Daniel
Aimee Lauren Davis
Ari Shlomo Davis
James Walter Day
Rowena Josefina Sarenas
De Leon
Julia Sousa-Carmo
De Paula
Marla Ann Decker
Anthony Joseph
Del Giudice
Marcia Del Rios
James Lawrence Deluca
Aahren Rodriguez
Depalma
Brian Michael Derr
Nisha Deshmukh
Keith DeVries
Matthew Joseph Dickman
Carter Jefferson Dillard
Christina Elizabeth
Djordjevich
Maria Immaculate Doti
Maja Dragic
Emily Dupill
Harvey Lawrence Ngan
Dychiao
Roger Carl Elder
Diana Elkind
Monika Maria Emara
Obianuju Agbonma
Enendu
Jason Cosmo Ewart
Lian Fang
Adam M. Felsenstein
Scott David Ferber
Tatiana Fernandes
Irving Finkelstein
David Edward Firestone
Richard Charles Fischetti
Kristy Lynn Fischmann
Leslie Gail Flanagan
Deborah Mara Lipman Fox
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Matthew Benjamin Fox
Alexandra Fridel
Brett Ross Friedman
Barbara Janine Garafalo
Jessica Anne Gary
Adam B. Gasthalter
Armin M. Gharagozlou
William Donald Gibney
John Bernard Gillick
Lily Malka Goetz
Jonathan Brent Goldberg
Joseph Aaron Goldman
Jason Lurie Goldsmith
Joshua James Goldstein
Yaakov Zvi Jay Goldstein
Elga A. Goodman
Shilpy Goswami
Johanna M. Greenbaum
Sarah Joanne Greenberg
Paul Greenfield
Elizabeth Susan Grimaldi
Matthew J. Guerrerio
Stephen Jacob Gurfinkel
William Briggle Guthrie
Alexandra Marlie Hakim
Jennifer Marie Hall
Peter L. Halpin
Jaspal Singh Hare
Shahar Harel
William Fraser Hartley
Kurt Joseph Havens
Jaime Miguel Hickey-
Mendoza
Jason David Hirsch
Kristin Noel Hitsous
Jarrett Reid Hoffman
Ross B. Hofherr
Meegan Francis
Hollywood
Anna Yang Huang
Evan W. Hudson
Evan Randall Hudson-
Plush
Sarah Anne Hudson-
Plush
Peter David Hughes
Melissa Iachan
Brian Douglas Igel
Inez M. Iraldo
Vijay Iyer
Michael Ross Jabbawy
Joshua Jaffe
Salil Pradeep Jani
Imran Mahnood Jaswal
Edward Arjuna Jayetileke
Jared Ryan Jenkins
Jeremy David Jones
Kevin Charles Jones
Megan Ashley Jones
Sidhardha Kamaraju
Jason Ian Kaplan
Catherine Tweel Katona
Jonathan Jay Katz
Alex S. Kaufman
Joshua David Kaye
John Kolbrueck Keaveny

Paul Francis Keefe

Alison Marie Kelly

Sakima Victoria Kelly

Emily Ryan Kernan

Humayun Khalid

Jihyun Kim

Kristen Choi Kim

Tracey Jiae Kim

Tina Potuto Kimble

Riki King

James Arthur Austin Kirk

Kristin Teresa Knapp

Aleksandra Kopec

Lauren Micole Kosseff

Olivia P. Kraus

Julia Rose Kraut

Eugenia Ktistakis

John Chun-yang Kuan

Joyce Eugenia Kung

Yelina Kvurt

Douglas S. Langholz

John Francis Lasalle

Richard S. Lecky

Jonathan L. Leder

Janet Jakyung Lee

Youngro Lee

Stephanie Jourdan Leibert

Maxwell Douglas
Leighton

Jean F. Lerman

Tracey E. Levi

Melissa Levin

Jessica Erin Levine

Scott B. Levine

Jake M. Levy

Elizabeth Lewis

En-chia Anna Lin

Lorraine B. Ling

Kung-wei Liu

Marcel Anthony Logan

Samuel Earl Lovett

Veronica Maria Lues

Lucia Claire Macam

Andrew Peter Macarthur

Kent Matthew Mackzum

Mark Edward Maher

James Dustin Mandolfo

Linton Mann

Lydia Mann

Stefanie Marazzi

Joseph Charles Marchese

Jo-ann Marchica

Ruby Marenco

Marie Saraceni Marino

Jessica Maroney

Keith R. Martorana

Patrick Maschio

Shamiso K. Maswoswe

Ann Savage Matthews

Elizabeth Anne Maurer

Marisa Kari Mayer

Matthew Paul Mazzola

Jeanne Mc Mullin

Christopher Leonard
McCall

Keira Helen McCarthy

Mary McFadden

Cynthia P. McNutt

Clint R. Mehall

Brooke Allison
Merriweather-Tucker

Connie Louise Milligan

Sharon M. Mills

Kakuji Mitani

Roger Mok

Kerlann Leora Mondesir

Nordia Antoinette Morris

Eric Morrow

Oroma Mpi

Michael Jay Mueller

Irfan Mughal

Wesley Martin Mullen

Matthew Boland Murphy

Catherine Emily Murray

Jinja Aneva Murray

Frank A. Natoli

Elizabeth Ann Nelson

Adam Ness

Shun Kwan Melody Ng

Lisa Marie O’Brien

Yoon Ah Oh

Christian Ross Oliver

Suehiko David Ono

Elizabeth Lorraine
Lemanowicz Osborne

Angela Jean Ottomanelli

Pinar Ozgu

Kenneth Nelson Page

James Young Pak

Jenna Lauren Pantel

Stephen Patrick Parrinello

Michael S. Pasinkoff

Russell John Pearce

Brett Adam Pearlman

Rachel Leah Pearlman

Elizabeth Marie Pederson

Erin M. Perry

Suzanne R. Phillips

Naveen Pogula

Hilel Fabian Pohulanik

Julia Schieffelin Powell

Sara Robyn Prager

Yakov Preiserowicz

Helen B. Pustel

Richard Nicholas
Raganella

Shepherd Raimi

Sowmya Rao

Marianne Margaret
Recher

Jonathan Asher Reingold

Lloyd F. Reisman

Ryan Scott Replogle

Jennifer L. Rich

Patrick George Rideout

Alexis Imber Rieger

Michelle Lynn Roberts

Lindsey Beth Rodgers

Rebecca Rohr

Thomas Rosenstock

Lawrence Rosenthal

Adam Daniel Rossetti



Lauren Plackter Rubin
Blair Michael Russ
Alessandro J. Sacerdoti
Gregg Howard Salka
Lauren Adelia Salvati
Gus David Samios
Alyssa Danielle Sandman
Kimberly Marie Savino
Jacob Elton Sayward
Anthony Paul Scali
Allison Scharf
Mikhel Cory Schecter
Jonathan D. Schiller
Sarah Kirtly Schindler-
Williams
Rebecca Schmutter
John Stephen
Schowengerdt
Heather Marie Schroder
Lawrence Andrew
Schultis
Kelly Gerhard Schulz
Kevin S. Schwartz
Noreen Rhosean Scott
Steven Mark Scotti
Anamaria Segura
Joshua Erik Seidman
Melanie Shauna Serkin
Kamara E. Shade
Anna Shagin
David Shamshovich
Barbara A. Shapiro
Linda Sharkey
Marisa Deann Shemi
Mary Elisabeth Shima
Benjamin Shlomo
Sherry Melissa Shore
Keren Shuster
Yeugenia Shvets
Nakeeb Siddique
Elliot Adam Silver
Margot Ann Silvera
Camisha Lashun
Simmons
Menachem Mendel
Simon
Charles Arthur Small
Michael Elliot Smilow
Scott Daniel Smith
Andy Yan Lee Soh
Zena Lana Spektor
Kyle B. Stefanczyk
Warren Anthony
Stramiello
Sara Rose Strilcic
Christina Ann Suarez
Uma Sud
Aldijana Suljovic
Quining Sun
Stephen John
Swiatkiewicz
Eduard Tamma
Meredith Jo Tanchum
Ricardo Tapia
Franklin Augustine
Thomas

Vikram Thomas

Erin Kathleen Tobin

Ryoichi Tokunaga

Michael Joshua Traube

Brooke Travis

Erin Ellyce Trigg

Sujan H. Trivedi

Judy Tsang

Kira Tsiring

Kunio Tsukamoto

Brooke Tucker

James Michael Turner

Timothy Jonathan Turton

Mitchell M Z Twersky

David Urban

Russell James Valdez

Neil Valsangkar

Renan F. Varghese

Tina Marie Varghese

Depaul Julian Vaughn

Enid L. Veron

Christie Mai Vu

Heng Wang

Jing Wang

Lais Sirlene Da Rosa
Washington

Claire Louise Maine
Webb

Amanda Peach Webber

Steven Andrew Weg

Charles Weiser

Michael Benjamin
Weitman

Melissa E. Welch

Jennifer Marie
Westerfield

Heidi Leigh Wickstrom

Thomas Edward Wilhelm

James Clay Williamson

Michael Alan Willis

Derell D. Wilson

Benton Chase Wink

Bennett Joseph
Wisniewski

Lynne Anne Wolf

Zachary Logan Wool

Jennifer Louise Wu

Evelyn Bernal Yaffe

Sarah Beth Yeomans

Konstantinos
Yiannopoulos

James Alexander Young-
Anglim

Seth M. Zaben

Jeffrey Harrison Zaiger

Ana L. Zampino

Xiaoyan Zhang

Zheng Zhou

Kathryn M. Zunno

Zachary J. Zweihorn

SECOND DISTRICT
Talaiya Ali Ahmed
Andrea Nicole Armstrong
Mohammad Abdul Aziz
Richard John Calabrese
Thomas Emmet Casey

Nivea Castro

Nicholas Woodward
Chandler

Edward W. Chang

Diana Pearl Christensen

Trevor Alberto Colas

Robert Wayne Conley

Brian David Crow

Matthew Robert Cuttler

Jennifer Lynne Dimarzo

Robert J. English

Marisa Ann Filupeit

Angela Finlay

Jeffrey Fleischmann

Terence Earl Fleming-
Warren

Anna Elzbieta Florek

Patrick Daniel Flynn

Michelle Stacy Francisco

Andreas G. Geroulakis

Aliza Ginsburg

Francois Ivan Goodman

Michael Stuart Goodman

Lecia M. Griepp

Michael Grinthal

Matthew Aaron Haicken

Josue David Hernandez

Garfield Andre Heslop

Valeria Itzel Howell

Luba Jabsky

Michael Thomas
Jaccarino

Kevin James

Elliot Morgan Kieffer

Christine C. Kim

Joanna J. Kirby

Aaron Klass

Leonid Koza

Gregory Alan Kubly

Judah 1. Kupfer

Sanjeev Roopnarine Lalla

Lucy Lee

Peter Christopher Lucas

Sarah Ellen Mathison

Samuel Richard Maynard

Daniel Adam
McGuinness-Rossi

Philip J. Melville

Don Hanh Nguyen

Erin Lluvians Palacios
Sydney Tova Peck
Ed Phillips
Gregg Anthony Pinto
Toanna Pristouris
Marina Raydun
James Philip Renken
Amy Rose-Perkins
Philippe Matthew Roy
Julie Beth Rubenstein
Nicholas Martin Scott
Michelle J. Shagenov
Eddie Ezra Shrem
Thomas Gerard Siblo
Zev Singer
Alexander Sokolovsky
Mary Soyka
Erin Shane Stamper
John Russell Steffy
Mark Strimber
Randal Cory Walker
Kira Alana Wallisch
David N. Wieder
Franklyn Benjamin
Williams
Michael Justin Winfield
Kristin Victoria Zellmer
Steven F. Zuntag

THIRD DISTRICT
Caroline Ahn

Renee Jeanette Albaugh
Corey Adam Auerbach
Willow Frances Baer
Rebecca Baldwin
Jeffrey Paul Barringer
Darrell Thomas Belch
Kristin A. Bluvas

Kurt Edward Bratten

Jill Elizabeth Coffindaffer

Mariesa Beth Coppola

Joseph A. Cutro

Luke Collins Davignon

Carlo A. Camurati De
Oliveira

Yvie J. Dondes

Kelly Lee Egan

Temitope Olubukola
Falokun-Akinyemi

Charles F. Farcher

Sara Beth Fedele

Steven J. Ford

Scott Michael Fusaro

Stephen J. Goodman

Rebecca Anne Sargent
Green

Jonathan Edward
Gunther

Stephen B. Hanse

Jonathan Eric Hansen

Sarah Lynn Harrington

Kristal Heinz

Brian Richard Hodgdon

Yongki Hong

Kathryn Elizabeth Jerian

Olivia Tarr Karis-Nix

Lara Elayne Kasper-
Buckareff

Rebekah Ruth Nellis
Kennedy

Sarah Rosann Koster

Rachael Elizabeth Kruse

Amy Michelle Lavine

Jason Paul Litwak

Rachael Marie MacVean

Benjamin Louis Maggi

Amanda Anne Martin

Meghan Kathleen
McNamara

Robert C. Meyers

Justin Douglas Myers

Margaret Patricia Nyland

Michael Joseph O’Leary

Lia Beth O’Malley

Justin D. Pfeiffer

Michele K. Poole

Zachary H. Pratt

Sindy Hema Ramlal

Lisa Robinson

Eric Schneider

James Grahan Sheehan

Hannelore F. Smith

Keith Soressi

Mark Raymond Stevens

Margaret L. Stevenson

Jennifer R. Sunderlin

Justin Sterling Swift

Dina Thomas

Yo WMemoriam

Woodbury, NY

New York, NY

Albany, NY

Irving A. Cohn

Donald H. Lischer
George G. D’Amato
Richard Henry Friedman
Michael T. Gregg

Pearl River, NY

Philip J. Kramer
Binghamton, NY

Buffalo, NY

Stewart D. Pratt
Oriskany, NY

Louis I. Siragusa
Bloomfield, NJ

Albert J. Stevens
Garden City, NY

NYSBA Journal | June 2008 | 55



Sarah Gilligan Van
Sicklen

Valerie Janeen Vander Wal

Carmen Marie Warner
Jacob Riley Wilkinson

FOURTH DISTRICT

Charity Rose Anderson

Lia Elizabeth Coniglio

Adam T. DeFayette

Blaise Siobhan
DiBernardo

Donald J. Hillmann

Brian Gregory Levin

Mark A. Myers

Nicole Roman

John D. Wright

FIFTH DISTRICT
Dov Abramovsky
Teresa Marie Bennett
Kelly Margaret Berger
Andrew David Bobrek
Anne Marie Burak
Shaun Michael Chase
Rhonda Marie Corcoran
Jeanne Cox
Christina Valerie Crowe
Brenton Patrick Dadey
Michael A. Discenza
Michael F. Donnelly
Matthew David Dotzler
Joseph Gregory Farrell
Joshua Michael Gillette
Douglas J. Gorman
Thomas Hoehner
Rachael M. Hogan
Bradley Edward Keem
Trisha L. Kirsch
Eugene William Lane
Geoffrey Joseph Langan
Sara Elizabeth
Lowengard
Lyndsey Ludovici
Misty D. Marris
Jonathan P. McSherry
Elizabeth DeVillers
Moeller
Douglas Patrick
Needham
John Merrill Nichols
Jose E. Perez
Jeffrey Michael Reale
Timothy Joseph Redding
Amanda Kathleen
Schmitt
Rupak Ramesh Shah
Brett Aaron Smiley
Amy M. Vanderlyke
Keon Carl Weigold

Margaret Elizabeth Welch

Kerry Leigh Whelly
Michelle Elizabeth
Whitton Cowan

Michelle Lynn Wolfenden

James Patrick Youngs
Keri Sweet Zavaglia

SIXTH DISTRICT

Ryan Velasco Crawford

Michelle Catherine
LaComb

Luciano L. Lama

Nicholas Garrison Macek

SEVENTH DISTRICT

Olli Samuel Baker

Alison Christine Bates

Brian S. Bennett

Eric Christopher Blazak

Robert Joseph Bowes

Daniel William Brennan

J.R. Santana Carter

Kevin Richard Clark

Jillian Conrad

Candace Marie Curran

Michael L. Dollinger

Glenn Russell Ferguson

John Edward Fritz

Erin Michelle Goeltz

Wendell W. Harris

John Duncan Holt

Elena G. Hyman

Amanda Ruth Insalaco

Jason Joseph Kane

Robert Scott King

Stephen R. Kornienko

Husna Lapidus

Margaret J. Lavery

Michael Brendan Leahy

Carmen Lewis

Darius Lind

Ryan A. Lown

Zachary Steven Maurer

Frank Mazzarella

Leah R. Mervine

P. Adam Militello

Andrew Darren Miller

Leigh M. Monette

John David Moragne

Emanuel N. Mouganis

Benjamin Edward
Mudrick

Corey Ann Nichols

James Michael Paulino

Jennifer Jeanne Phillips

Jonathan Winston Reed

Pamela Susan Casen
Reynolds

Adam Paul Rissew

Rebecca Nicole Russo

Jacia Terez Smith

Sarah A. Spain

Eric David Spoth

Kyle William Sturgess

Cathleen A. Tobin

Charles D. Tolbert

Joshua J. Tonra

Jeffrey A. Vaisey

Lynda VandenBerg

David J. Whitcomb

Darren Lee Wilcox

Sharonda Chaitanyia
Williams

Donald Anthony Young
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EIGHTH DISTRICT
Asma Ahmed

Matt A. Albert

Robert Michael Albert
Colleen M. Allen

Robert Francis Barnashuk

Trevor James Barr
Michael Francis Barrett
Jeffrey David Batt
Geanne Maresa Blazkow
Andrew Adam Borden
Frank Junior Borgese
Leah Angelita Bouquard
Caroline Bala Brancatella
Beverley Suzanne Braun
Kimberly Ann Burdge
Nora Kathleen Carnes
William James Casey
Marc Joseph Connors
Sean Eamon Cooney
Kathleen Cummins
Alfonzo I. Cutaia
Michelle A. Daubert
Kara Lynn Deangelo
Alan Joseph Depeters
Jason Desiderio
Carla Marie Dicanio-
Clarke
Kyle Clark Didone
Jason Robert Dipasquale
Nathan Chad Doctor
Umar Farooq
Jennifer Lynn Fay
John Patrick Feroleto
Jill Zigenfus Florkowski
Mark Alan Forden
Mark Elliot Frankel
Ross Stuart Gelber
John Michael Godwin
Douglas Adam Goerss
Virginia Claire
Grapensteter
Ellen Elizabeth Grimm
Melinda J. Gullo
Mark A. Harasymiw
Kelly Lee Harknett
Christopher L. Hayes
Elizabeth Surrick Healy
Rebecca Lee Helmke
David Anthony Heraty
Joseph Patrick Hughson
Jennifer Lynn Hyatt
Renita M. Jones
Sungyeol Kim
Carolyn Eileen
Kirchberger
Michael Henry
Kooshoian
Elizabeth Ann Kraengel
Joshua K. Lawrence
Jonathan James Leahy
Sarah Elizabeth Liefke
Kevin Michael Linder
Brendan H. Little
Joseph Charles Lorigo
Richard J. Marinaccio

Brian J. McCarthy
Michael Peter McClain
Nathan Douglas
McMurray
Patrick Matthew McNelis
Jennifer Joy Metzger
Aaron Christopher Miner
Lauren Marie Monforte
Matthew Brian Morey
Ashley Marie Morgan
Mathew John Morton
Jennifer Anne Mucha
Sarah Elizabeth Murphy
Cheryl Louise Nichols
Heather Emily Nikiel
Michael Laurence
Nisengard
James Mark O’Keefe
Stephanie Joy Oates
Michael Joseph Pacifico
Eugene Thomas Partridge
Lindsay Pratt Quintilone
Jillian Elizabeth Rizzo
Erica Nicole Rocco
Paul Joseph Roman
Amanda Carol Rudroff
Lavis
Sarah Elizabeth Ryan
Lisa M. Sassone
Joseph Andrew Scalzo
Randa Rene Simmons
Patrick Daniel Slade
Suzanne Marie Smith
Sean Michael Spencer
Elizabeth Steger
Jennifer P. Stergion
Damouna Taef
Cynthia L. Thompson
Trevor M. Torcello
Jason Gregory Ulatowski
Joseph Robert Waala
Raymond W. Walter
Januarius Kim Welch
Lauren Ann Williamson

NINTH DISTRICT
Joana H. Aggrey

Semira Ansari

Rosanne Corbacho Baxter
Matthew Steven Blank
Alice L. Brodie

Cristin E. Calvi

Caitlin Grace Campbell
Eric Chapman

James D. Cuneo

Laura Curanaj

Stella Nathalie Diez
Alan M. Dubow

David Schuyler Dunning
John E. Durante

Jessica A. Fein

Daniel Ram Flecha
Claire M. Gallagher

Julie A. Gamache

Adam Matthew Garfinkel
Louis C. Gentile

Michael G. Gilberg

Steven Louis Grasso

Joseph Halprin

David Steven Henry

Brendan Kelly

Mahta Khanjar

Stuart Lawrence Kossar

Brett Smith Lando

Bart G. Lansky

Owein Charles Levin

Martin A. Lijek

Beverly T. McGrath

Natasha C. Meruelo

Paul J. Miklus

Brian P. Mitchell

Charles McKown Napoli

Amit Parab

Greg Allan Ribreau

Jason Stewart
Rosenwasser

Marjory Morris Selig

Marcus A. Streips

David Szuchman

Dmitry Tayts

Seamus Patrick Weir

William Thomas Woods

TENTH DISTRICT
Jaclene Arlen Agazarian
Fred Morgan Ainsley
Cheryl Nancy Alterman
James Phillip Ash
Jonathan Lee Berkowitz
Seth Lawrence Berman
Ryan B. Berry
James P.A. Caligure
Michael Carl Cannata
Andrew Key Chong Chan
Michelle L. Christ
Dori Cohen
Michelle Elaine Cohen
Debra Jean Cohn
Patricia J. Cooper
Donna Dejesu-Maio
William A. Doherty
Vickie Maria Duncan
Justin Feinman
Keith S. Garret
Deborah A. Gehr
Matthew Todd Gewolb
Annette Polcino Gilligan
Anthony Christopher
Giordano
Jessica Anne Gould
Dorothy Ewa Gozdziak
Joseph A. Greco
Janice Marie Hansen
Christin Elizabeth Harris
Kelly Courtney Hobel
Anna Irena Hock
Tracy Paulette Hoskinson
Shannon Katherine
Hynes
Kimberly A. Jones
Omar G. Jorge
Mary Alice Kane
Stephen Kleinman
Michele Victoria Kligman



John Peter Kraljic
Justin Matthew Kramer
Bailey Chelsea Larkin
Roger B. Lawrence
Domenica Regina Leone
Dennis John Loiacono
Ava Sarah Lucks
Christopher J. Lund
Brett K. Margolin
Shaun Neil McGowan
Elene Michaels
Matthew Bret Millman
Erika Nagy

Brian Patrick Nelson
Haley E. Olam

Lillian Ortiz

Corey Joseph Pugliese
Sean Thomas Quinlan
Juan C. Restrepo
Afreen Shazia Rizwan
Lisa Beth Ross

Marc Sabow

Jennifer Ann Sacks
Jeffrey Paul Saxon

Lisa Marie Scannapieco
Donna R. Scheckner
David Roy Schoenhaar
Stephanie Ann Selloni
Kevin P. Sheerin

Maria Sideris

Richard Ian Silver
Sherine Elizabeth Skariah
Deborah Sterne
Jonathan A. Tand
Matthew Nevin Thomas
Carissa R. Trast
Konstantinos Tsirkas
Theresa Joanne Viera
Trudie Katz Walker

F. Dana Winslow
Deanna Elsa Zanetti
Bernard Joseph Zimnoch

ELEVENTH DISTRICT

Jacqueline Soheir
Antonious

Sharon B. Appelbaum

Sophia Mary Candela

Androniki Demetri

Louisa Marie Derose

Diego Armando Freire

Lauren Elizabeth Gehrig

Jacob Gross

Christian Michael
Hernandez

Xin Jin

Carly Jan Kaufman

Dalinda Khuon

George Klidonas

Teresa M. Kominos

Heejung Kook

Ryan Theodore
Krebsbach

Shanon Nicholas LaCorte

Sabrina Lauren Lall

Ruijie Liu

Tarek Muhammad
Maheran

Michael P. McLaughlin

Jacqueline Musiitwa

Michael Anthony
Namikas

Omar Nasar

William H. Ng

Adesuwa Elizabeth
Omoragbon

Joseph Orbach

Jennifer Beatrice Pan

Darice Guzman
Piotrowski

Gabrielle Jessalynn
Roazzi

William C. Robertson

Andrea Rocchio

Liza Schepanski

Dafna L. Schindler

Joel Serrano

Selma Shelton

Maria G. Stavrakis

Xiaolin Teng

Chanda Thapa

Jennifer Ann Tubridy

Jennifer Lynn Unruh

Rocco S. Varlese

Jordana S. Weinstein

Lixin Yang

Xu Yang

George Nicholas Zapantis

TWELFTH DISTRICT

Jenny Rebecca Braun-
Griedman

Matthew Keenan
Caldwell

Noah Jeffrey Chamoy

Michal Cohen

Neville F. Edwards

Rachel Kalman

Larry R. Mutz

Darren Earl Myers

Kimberly Ailisa Pallen

Kimberly Erin Ragazzo

Dwayne L. Samuel

Jason Scheu

Breanne Marie Smith

OUT OF STATE

Leila Abolfazli

Natashe Abrahams

Michael F. Acedo

Augusta Ovo
Akusu-ossai

Christopher Albin-Lackey

Karen Jaine Alderman

Brian J. Anderson

Hiram Robert Andrews

Telly Andrews

Eric D. Annes

Tiffany Arianne Archer

Lauren Elise Arnold

Arash Attar-Hamedani

Harvey Auerback

Michael A. Augello

Summer Elizabeth
Charlotte Avery

Dario David Avram

Heather Yvonne Axford

Mireille Noel Bahri

Sabrina Balgamwalla

Beth Lauren Barnhard

Brian James Barraclough

Abdul Qadir Ahmed
Basit

Scott D. Bates

Hilary Jayne Bauer

Lauren Jill Baum

Cecilia Margarita Baute

Alvaro Martin Bedoya

Mark James Beeley

David Anthony Beeston

Brian Michael Belgodere

Frank Robert Bell

Gregory Gordon Bennett

Pierre Bernheim

Fangming Bian

Michael David Billok

Benjamin Johnson Bleich

Jonah Maxwell Block

Michael Arthur Bloom

Stephen Joseph Boracchia

Brockton Buchanan
Bosson

Nicole Elizabeth Bovell

Sean Thomas Boyce

William Breslin Brady

Dmitry Brant

Gil Breiman

Annemarie Artemis
Brennan

Randall Philip Brett

Steven Carl Briggs

Emma Victoria
Broomfield

Laurie N. Brown

Lisa Jane Brunton-Reed

Reeve Tyler Bull

Aoife Maria Burke

Michael Andrew Burkett

Stephanie Anne Buscaglia

Elizabeth Ann Butler

Nicholas John Butler

Steven McCann Cady

Mark Alan Calhoun

Barbara Camacho-
Wiggan

Lorrane Antonnette
Campbell

Guiliana Cane

Christopher Bryan
Cantrell

Yinshi Cao

Philip J. Cardinale

Kristine M. Carranceja-
Gurski

Adrian Carrillo

Michael S. Casey

Stephanie Anne Casey

Ryan Joseph Cassidy

Andres A. Castrillon

Jennifer Vosko Caughey

Stacey Leigh Caulk

Christopher Carrington
Chandler

Gang Chen

Zhuo Chen

Larissa Rachel Chernock

Nathan Michael Cherry

Thomas Richard
Chiavetta

Neil Alan Chilson

Gurjit Kaur Chima

Gordon Louis Chin

Michael Aaron Chiswick-
Patterson

Jaehee Choi

Josh M. Choi

Young Joo Choi

Konstantin Oleg Christie

Michelle Patricia Ciotola

Paula Ann Clarity

Holly Anne Coats

Leanne Jane Cochrane

Ronen Asher Cohen

Janine Louise Collette

Anna Laura Collier

Paul Joseph Collins

Theresa Concepcion

Todd Richard Condie

Elizabeth Dana Conlon

Jessica Lauren Conn

Krystal Dawn Conway

Michael John Cooper

Kelly Cotton

Catherine Ann Cuggino

Jessica Leigh Culpepper

Lauren N. Cumbia

Natalia Davila

Danece Day

Nathaniel Edward
Deakins

Sean Patrick Del Duca

Michael James Delaney

Sylvia Kaufman Delin

Daniel Patrick Delorenzo

Brendon Thomas Demay

Anjali Dipak Desai

Yaron Shlomo Deskalo

Michael W. Deyo

Mia Grace Dibella

Brandon Michael
Dickstein

Michael Gary Dinger

Maura Molloy Doherty

Christopher Corado
Dolan

Sean Michael Donahue

Michael Sean Doran

Ashley Jude Dormus

Mark Ivan Douce

Martin Patrick Duffey

Robin Lister Dull

John Terry Dundon

Aniya Mariama Dunkley

Michael Robert Dunn

Matthew Joel Dunne

Misti Marie Duvall

John Allen Eakins

Kevin M. Eddy

Hebah Elaiwat

Lauren Popper Ellis

Asaph Elrom

Kimberly Michelle Eney

Ryan Eney

Brian Michael Epstein

Alan Behruz Eskandari

Taylor P. Evans

Elaine Harris Ewing

Aram C. Farber

Edward Gary Farwell

Michael Jay Feigin

Gary Daniel Feldon

Yudelka Felipe

Bryan Patrick Fiengo

Joseph Peter Fiteni

Meagan Loretta
Fitzsimmons

James P. Fogelman

Nyssa Noelle Francis

Evan Haskell Frank

Kara Marie Frank

Adam Reuben Franklin

Jeweline Joel Franklin

Jason Benjamin Frasco

Stacy Lauren Friedman

Kristen Marquis Fritz

David C. Fuechtman

Ryoichi Fukada

Julia Rebecca Fuma

Elaine D. Gallagher

Iselin Magdalene
Gambert

Neftali Garro

Claire Kimberly Genot

Kristen Marie Genovese

Yan Gershfeld

Douglas Joseph
Gervolino

Nicole Suzanne Gilkeson

James Brian Gillin

Adriana Maria
Gioumbakis

Semi Gogliormella

Sadie Rose Gordon

Kimberly Alaine Gould

Pauline Jennifer Gratz

Robert David Gratz

Johannes Benjamin
Grohmann

Seth Jared Groman

Martin Resendez
Guajardo

Angela Maria Guidetta

Wheatly Rose
Gulmi-landy

Joseph C. Gumbel

Menggiu Guo

Jordan Lee Gurevich

William Hahn

David Y. Hain

Jason Seth Haller

Laura Marie Halliday
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Liat Halperin Benvenisti

Jason Han

Kimberly Nicole Harbin

Meagan Elizabeth Hassan

Michael Earnest Hastings

Michelle Katherine
Hawryluk

Scott Vincent Heck

Christina Maria Heide

Erin Leigh Henderson

Aaron Joseph Hershtal

Benjamin Seth Hoffer

Anthony Hope

Charles Leonard Horton

Meredith Phyllis Horton

Benjamin Charles
Horvath

Tunc N. Hoscan

Charles Joseph Hyland

Michael Howard Isaac

Alma Elisheva Isman
Gilboa

Mahsa Izadpanah

Marwan A. Jaber

Jennifer Emily Jacobs

Maryam Jamshidi

Jesper Steen Johansen

Daniel Joseph Jones

Michael Alexander
Joseph

Byungsik Jung

Cary Robert Kadlecek

Suzanne Evert Kane

Edward Ted Kang

Ralph Kantrowitz

Paul A. Kaster

Frances Catherine
Kavanagh

Hironari Kawashima

Kenneth Henry Kehoe

Alex Khachaturian

Tracey Lena Kiernan

Scott Andrew Killian

Christopher Hanku Kim

Eun Kyoung Kim

Yule Lim Kim

Lina Klebaner

Barbara Sandra Klinger

Greg Michael Kohn

Benton Jay Komins

Lauren Michaels Korn

Josh L. Kreamer

Anne-Kathrin Kroemer

Dennis R. Kurz

Lisa Noel Lackay

Frank Lagano

Michael Lamagna

Robert Gilmore Lamb

Steven Lapp

Elizabeth Robin Lash

Daniel Christopher
Laterra

Elodie Le Gargasson

Hans Benjamin Leaman

Christopher Michael
Leddy

Jun Ho Lee

Michael Dong Lee

Sang Deok Lee

Seung Ho Lee

Michelle Elizabeth Legiec

Robert Joseph Lehner

William Lemanissier

Alice Nga Yee Leung

Jennifer Beth Levine

Benjamin Ernst
Leyendecker

Wei Li

Xiaocheng Li

Xiaosong Li

Ying Li

Sigmund George
Libowitz

Christopher Joseph
Librandi

Justin Christopher Linder

Nathaniel Brandon
Lipkus

Colin David Lloyd

Luanh Liu Lloyd

Suzanne Marie Logan

Anne-Marie Torralba
Logarta

Man Yin Lok

Shaughnessy Bridget
Loncar

Sandra Veronica Lora

Seth Aaron Lowry

Karri Ann Lueddeke

Yun Ma

Kevin James Maginnis

Sarah Melissa Mahony

Ava Majlesi

Rebecca Ann Malanga

Farrell James Malone

Catherine Ann Manino

Boris I. Mankovetskiy

Sammy Mark Mansour

Gary J. Marcuccio

Stephanie Madnick
Marnin

Abraham D. Marston

Eileen A. Martin-Yeboah

Susan Jane Matthees

Daniel Jude Maxwell

Kurtis Alexander Mayz

Kathleen Suzanne
McArthur

Jennifer Lynn McCloskey

Lucinda Jordan
McLaughlin

Keith Patrick McManus

Jill C. McNally

Andrew Mark McQuaid

Veronica Grace Mears

Allan Jonathan Medina

Matthew N. Meloni

Paul David Menair

Kenneth Hugh Merber

Jerry Alfonso Miles

Aaron Charles Miller

Jeremy R. Miller

58 | June 2008 | NYSBA Journal

Kristen Iversen Miller

Nicolas Anthony Mitchell

Masahisa Mitsunaga

Avner Ezra Mizrahi

Kyoko Mizuguchi

Aishatu O. Mohammed

Jeremy Stephen Moon

Peter Meredith Moore

Shannon Alissa Morales

Karen Marie Morgan

Yelena Morozova

Stanley Charles Morris

Elaine Kathleen Morrow

Philip Joseph Morrow

Amelia Louise Morten

Jawad Bassam Muaddi

Kristin Anne Muir

Jean Paul
Murwanashyaka

Jacqueline Munalula
Musiitwa

Marlysha Myrthil

Mazen Adnan Nayfeh

Yury L. Nemets

Joshua Bryan James
Nettinga

Michael Ni

Robert Wainaina Njoroge

Adam Joseph Nord

Alexi Nunn

Darragh Laim O'Dea

Jennifer Noelle Ober

Atsushi Okada

Christine M. Ongchin

Jennifer Twumasi
Opoku-Asare

Sherry Eve Orbach

Tokuhiro Otsuki

Jinjue Pak

Orin Paliwoda

Stelio George
Papadopoulo

William Toliver Pardue

Seong-Joon Park

Evan David Parness

Jonathan Steven Parrott

Alpa Upendra Patel

Shan Parimal Patel

Jonathan Ralph Pearson

Erica Hipple Pencak

Liping Peng

Danielle S. Pensley

Lissa Marie Percopo

Nicholas Vincent
Perricone

Cherie Gabrielle Phoenix

Rufus J. Pichler

Lynda Picinic

Davide Piluso

Aleksandr Pinkhas

Emma K. Pokon

Joshua F. Pompilus

Fabien Pouchot

Chen Qiu

Li Qu

Devon Ronan Quasha

Deepthi Raja

Kiara Lynn Rankin

George Dudley Raynal

Thomas Matthew
Reardon

Andrew Charles Rearick

Wolfgang Alexander
Renner

Barbara Anne Res

Elizabeth Hilda

Richardson-Royer

Sean Robbins

Michelle Robyn
Rosenthal

Maureen Lynn
Rottschaefer

Oliver James Round

Bikash Roy

Valentina Valeryevna
Rucker

Ellen C. Rust

Patrick Spaulding Ryan

Mary Clifford Sabatino

Joy Lucia Santopietro

Barbara S. Sargent

Lewis Patrick Sarrica

Joanne Marie Savage

Erik Louis Sayler

Carrie Lynn Scattergood

Jeremy A. Schiffer

Juergen Schindler

Marti Rachel Schulman

Robert Francis Schwartz

Sarah Jane Scott

Vijay Singh Sekhon

Vladimir Wallace
Sentome

Alexander Ross Sevald

Sepaass Shahidi

Neda Shahidyazdani

Chung Chuan Shen

Nikhil Arun Shimpi

James Michael Showalter

Rita Margaret Siemion

Isis Amelia Rose Sien

Holly Anne Silver

Mark L. Silverstein

Joshua Bradford
Simmons

Lindsay Elizabeth Grinols
Simmons

Hugo Sin

Shlomo Yitzchak Singer

Anita Marie Singh

Poornima Sivalingam

Christina Marie Skaar

James Edward Smith

Jennifer Anne Smith

Steven Daniel Soto

Svetlana Spaic

Jason M. Spitalnick

Alexandra Stancu

Charles W. Stavros

Kerri Lynn Stelcen

Deborah Ann Sterling

Eric King Stodola

Vivian Ruth Mills Storm

Grace Su

Mia Rebecca Sussman

Laura Lindsay Sykes

Julie Golda Sylvetsky

Michael Charles Taliercio

Terry A. Tang

Phillip Joseph Taylor

Natalia Maria Teper

Derek Howard Teslik

Marcus Andreas Textor

Sarah Janette Thomas

Ralf Bernd Tietz

Scott Ryan Tkacz

Sue West Tomlinson

Emile Topilin

David Stephen Toy

Robert Raymond Trant

Joseph Henry Tringali

Rita Bharat Trivedi

Emine Gokcen

Tugral-Gurk

Jessica Marie Tuve

Adam Granich
Unikowsky

Anne-Caroline Laurence
Urbain

Roman Vaccari

Shannon Leigh Vallance

Peter Jacob Vanbortel

Joseph Walter Voytus

Patrick Anthony Walker

Steuart Lawrence Walton

Richard Scott Weavil

Fan-Jiuan Wei

Catherine Victoria Weiler

James Harris Weingarten

Karen Elizabeth Welch

Winter Nicole Wheeler

Richard W. White

Jennifer Marlene Wiggins

Donald Gideon Wiginton

John T. Williams

Bridget Mary Wilson

Peter Ginewicz Wilson

Marc Jordan Wisel

Aimei Xi

Masafumi Yamada

Kenichi Yamamoto

Motohiro Yamane

Xiaobei Ye

Edward Michael Yennock

Prashant Yerramalli

Eric L. Zagar

Alina Arkadievna
Zagaytova

David Jason Zawitz

Kristen Ann Zebrowski

Claudia Zeibe

Meiqing Zhan

Ying Zhang

Genny Xiaoya Zhu

Amy Elizabeth Zinser

William J. Zorzy



CLASSIFIED NOTICES

RESPOND TO NOTICES AT:
New York State Bar Association
One Elk Street
Albany, NY 12207
Attn: Daniel McMahon

DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day
of the month of publication.

NONMEMBERS:
$175 for 50 words or less;
plus $1 for each additional word.
Boxholder No. assigned—
$75 per insertion.

MEMBERS:
$135 for 50 words and $1 for
each additional word.
Payment must accompany
insertion orders.

SEND ADS WITH PAYMENT TO:
Network Publications
Executive Plaza 1, Suite 900
11350 McCormick Road
Hunt Valley, MD 21031
(410) 584-1960
cmartin@networkpub.com

A GREAT LAWYER IS
DIFFICULT TO FIND

2004 Call. Transactional Experience
in Commercial Real Estate, Corporate
and Litigation with reputable Toronto
firms. Educational Background: BA
(York University), LLB (Osgoode
Hall) LLL (Ottawa Law — Civil Law)
and LLM (Toronto Law - Funded
Fellow). Fluent in English, Greek
& moderately fluent in French.
Reply to Demitry at
toronto.lawyer@sympatico.ca or
1-416-414-8956.

INCORPORATION SERVICES

Add business formation services to
your practice withoutadding demands
on your resources.

Help clients incorporate or form limit-
ed liability companies with America’s
leading provider of business forma-
tion services. We can also assist in
out-of-state qualifications.

Call us today at 800-637-4898 or visit
www.corporate.com/nylaw to learn
more.

HELP WANTED

Attorneys to perform contract work
on periodic basis in various areas of
law including employment, litigation
and municipal law. Please inquire to
greg@themattacolafirm.com.

LAW BOOKS

The Lawbook Exchange, Ltd. buys,
sells and appraises all major law-
book sets. Also antiquarian, scholarly.
Reprints of legal classics. Catalogues
issued in print and online. Mastercard,
Visa and AmEXx.

(800) 422-6686; Fax: (732) 382-1887;
www.lawbookexchange.com.

OFFICE SPACE AVAILABLE

Instant Office Space: NY or Newark
Plug and Play space for lawyers and
other professionals at the historic
National Newark Building and/or in
Tribeca at 305 Broadway, NY; varying
sized offices; spacious workstations;
dual NJ and NY presence; reception,
multi-line phones, t-1 internet, Video
Conferencing, custom voicemail;
discounted Westlaw rates; virtual
offices, too; flexible terms; ideal for
“war room” HQ in Newark and NY;
office facilities in NJ available for as
little as $450/mo, NY for as little as
$500/mo and virtual offices for as
little as $300/mo. www.lawsuites.net
646-996-6675

[brokers protected]

POSITION DESIRED

Experienced Business Lawyer seeks
affiliation with law firm. Will con-
sider space for services arrangement.
Please respond to
Corplawyer2007@yahoo.com.

MEMBERSHIP TOTALS

NEw REGULAR MEMBERS
1/1/08 - 4/14/08 3,051
NEw LAW STUDENT MEMBERS
1/1/08 - 4/14/08 386
ToTAL REGULAR MEMBERS
AS OF 4/14/08 62,188
TOTAL LAW STUDENT MEMBERS
AS OF 4/14/08 1,979
ToOTAL MEMBERSHIP AS OF
4/14/08 64,167
ABA /State Street Bank
& Trust Company 31
Avis & Budget Rent A Car 43
Bank of America 7
Bertholon-Rowland Corp. 4
Demitry Papasotiriou-
Lanteigne 59
Global BioMechanical
Solutions 35
Guaranteed Subpoena Service 17
International Genealogical
Search 45
Jams 15
Jewish Guild for the Blind 27
Lawbook Exchange, Ltd. 59
Land America 1031 Exchange 33
Lawsuites.net 59
LexisNexis cover 2,
19
Peachtree Attorney
Cost Financing 51
Regus 37
The Leukemia &
Lymphoma Society 39
The Company Corporation 59
The Mattacola Law Firm 59
TitleVest 2
West, A Thomson Business cover 4
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

tence with a preposition whose object
(noun or pronoun) appears earlier in
the sentence and ending a sentence
with a preposition that has no object.
Eliminate the preposition at the end of
the sentence when it’s ungrammatical.
Incorrect example: “Where is my brief-
case at?” In this example, the preposi-
tion “at” has no object. Correct: “Where
is my briefcase?” Or: “My briefcase is
where?” Preposition at end of a sentence
that has an object: “What do you need
to go to court for?” “Which courtroom
is she in?”

Occasionally a sentence must end
with a preposition. Otherwise, the
sentence will be incomprehensible.
Other sentences sound tortured or
stilted without a preposition at the
end. Here’s an example attributed
to Winston Churchill, who was talk-
ing about the alleged rule not to end
sentences with prepositions: “This is
the kind of tedious nonsense up with
which I will not put.”! Churchill’s line
is brilliant, partly because it makes no
sense: The preposition is in the middle
— not the end — of the sentence. The
sentence has lost all meaning. Correct:
“I will not put up with this kind of
tedious nonsense.”

Some words that function as prepo-
sitions can also function as adverbs,
or what grammarians call a phrasal
verb. Verbs change in meaning when
the adverb is part of the phrasal verb.
In Churchill’s example above, the verb
“to put up with” means “to tolerate,”
which is different from “to put,” mean-
ing “to set” or “to place.” Sentences that
end with these phrasal verbs appear to
end with prepositions, but they really
don’t. Examples: “to get” versus “to
get up” and “get by”; “to look” versus
“to look up,” “to look out,” and “to
look over”; “to break” versus “to break
down” and “to break in”; “to check”
versus “to check out” and “to check
up on”; “to run” versus “to run over”
and “to run down”; “to shake” versus
“to shake up” and “to shake down”;
and “to blow” versus “to blow up,”
“to blow over,” “to blow out,” “to blow

” o
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off,” and “to blow away.” Used correctly
in sentences: “This evening I have four
briefs to look over.” “The attorney was
worried that his witness would break
down.” “As soon as an attorney inter-
rupted the testimony with an objec-

It's a myth that
good sentences
may not begin
with “and”
or “but.”

tion, the judge blew up.”

Ending sentences with prepositions
helps eliminate formality. Ending in
a preposition: “The attorney I spoke
with on the telephone was the attor-
ney I had written to.” Eliminating the
preposition at the end: “The attorney
with whom I had spoken on the tele-
phone was the attorney to whom I had
written.” Both examples are correct.
The first one is clearer and less for-
mal than the second example, which
needs “with whom” to make sense.
Eliminating the preposition from the
end of sentences will cause you to add
too many “with whoms,” “to whoms,”
and “of whiches.”

The greatest emphasis in a sentence
is at the end. That's where the sen-
tence carries its weight. On a scale of
one to ten, one being the lightest and
ten being the heaviest, prepositions
are a one: light and airy. Nouns are a
five: just right. Adjectives and adverbs
are an eight: heavy. Nominalizations
(verbs turned into nouns) are a ten: the
heaviest. Example of ending a sentence
with a noun: “She saw the defendant
once a month for a year.” Example of
ending a sentence with an adjective: “Of
all the judges in New York, he’s the one
I like the most.” Ending a sentence with
an adverb: “The judge waited patiently.”
Ending a sentence with a nominalization:
“After the judge listened to the argu-
ments, she made a decision.”

Readers want strong sentences that
move them to emphatic climax. Aim to

end sentences with powerful words.
Ending with a preposition is often a
rather weak way to conclude. But from
time to time ending a sentence or clause
with a preposition will give readers a
reprieve from an earlier sentence that
ended with a powerful noun. Vary
sentence endings. Use light and heavy
words to emphasize or deemphasize.
Do what’s right for you.2

3. Using serial commas. Some writ-
ers believe it’s pointless to insert the
last comma in a series.

Serial commas, also known as
Harvard or Oxford commas, refer to
the commas that separate a series of
three or more words or phrases.3 The
last comma in the series — the serial
comma — is optional. The goal is to be
consistent. Use them always or never.
But most legal-writing teachers pre-
fer serial commas. Examples: “Before
submitting the brief, Tom edited the
brief, Marilyn printed the brief, and I
prepared the appendix.” “After work,
Scott enjoys a drink at Reade Street,
Lafayette Grill, or Brady’s Pub.” Don’t
add commas if you join all the words,
phrases, or statements with “and.”
Example: “Before submitting the brief,
Tom edited the brief and Marilyn
printed the brief and I prepared the
appendix.”

Those who believe that serial com-
mas are unnecessary contend that the
“and” or “or” already separates the
final two elements of a series. Others,
such as newspapers and magazines,
omit serial commas to save space.

Serial commas are helpful for two
reasons. They reflect a natural pause
in spoken English. Sound out this
phrase: “Gavel, robe, and pen.” You
paused before the “and,” didn’t you?
That’s why you need the last comma.
Serial commas also promote clarity.
Example: “Yesterday the police arrested
five criminals, two robbers and three
burglars.” Your reader won't know
whether police arrested five or ten
criminals.4 Without a serial comma,
your reader might answer “five” or
“ten.” If you use serial commas, your
reader will answer “ten”: “Yesterday



the police arrested five criminals, two
robbers, and three burglars.”

Serial commas are required to divide
elements from sub-elements: “Juice,
fruits and nuts, and dairy. Or “Juice,
fruits, and nuts and dairy.” Or “Juice,
fruits and nuts and dairy.”

Don’t use a serial comma before an
ampersand. Correct: “Blake, Hall &
Johnson.”

4. When to correctly split infini-
tives. H.W. Fowler, the great gram-
marian and stylist, once wrote the

may deserve to pitied be.” (Splitting
“to be.”) The most famous example of
splitting an infinitive comes from Star
Trek: “To boldly go where no man has
gone before.”” The TV show would
be different had the author written
“Boldly to go where no man has gone
before” or “To go boldly where no man
has gone before.”

If you use verbs and nouns instead
of adverbs and adjectives, you'll rarely
need to think about whether to split
infinitives. Achieve power in language

Your language will be flabby and
conclusory if you use weak words like
adverbs and adjectives.

following about split infinitives:
“The English-speaking world may be
divided into (1) those who neither
know nor care what a split infinitive
is; (2) those who do not know, but care
very much; (3) those who know and
condemn; (4) those who know and
approve; and (5) those who know and
distinguish.”>

An infinitive is the basic form of
a verb: “to cry,” “to eat,” “to read,”
“to sleep.” To split an infinitive is
to insert a word or phrase between
the component parts of the infinitive.
Example of splitting “to finish”: “She
hopes to quickly finish the decision
so that she can start another one.”
Not splitting: “She hopes to finish the
decision quickly so that she can start
another one.”

George Bernard Shaw, who loved
to split infinitives, once wrote the fol-
lowing note to the Times of London:
“There is a busybody on your staff
who devotes a lot of time to chasing
split infinitives: I call for the immedi-
ate dismissal of this pedant. It is of no
consequence whether he decides to
go quickly or to quickly go or quickly
to go. The important thing is that
he should go at once.”® The earliest
example of splitting an infinitive is in
Shakespeare’s Sonnet 142: “Root pity in
thy heart, that when it grows thy pity

”oou

by using strong words like nouns and,
better, verbs. Your language will be
flabby and conclusory if you use weak
words like adverbs and adjectives.
Think of the adverb “boldly” in the
Star Trek example. What's “bold” to
you is different from what’s “bold” to
me. Write with power by explaining in
a non-conclusory way what makes the
going bold.

Splitting some infinitives creates
emphasis, secures effective word order,
and avoids confusion. Example 1: “The
clerk is instructed periodically to check
the computer.” Example 2: “The clerk
is instructed to periodically check the
computer.” Example 3: “The clerk is
instructed to check the computer peri-
odically.” Example 1 avoids splitting
the infinitive, but it's possibly ambigu-
ous: Is the clerk instructed periodically,
or should the checking be done peri-
odically? Example 2 splits the infinitive
but makes it clear that “periodically”
modifies the verb “check.” Example
3 doesn’t split the infinitive, but it’s
ambiguous: Readers might understand
that “instructed” rather than “to check”
is modified. If you can maneuver the
words to avoid splitting the infinitive,
then do so.

If you want to split the infinitive
and splitting it won’t hurt the writ-
ing, go ahead and split it. Example of

splitting an infinitive to avoid confusion:
“The law student decided to promptly
return the library book.” Changing the
sentence in the following ways leads
to loss of meaning: “The law student
promptly decided to return the library
book.” “The law student decided to
return the library book promptly.”
This example is unclear. You can't
tell whether “promptly” goes with
“decided” or “return”: “The law stu-
dent decided promptly to return the
library book.”

Never split an infinitive with a
not.” Incorrect: “Try to not ever split
infinitives.”

In the next column, the Legal Writer
will discuss more controversies. M

..

1. Famous Quotations/Stories of Winston
Churchill, available at http:/ /www.winstonchurchill.
org/i4a/pages/index.cfm?pageid=388 (last visited
Apr. 20, 2008).

2. For more, see Gerald Lebovits, Legal Writer,
Do’s, Don'ts, and Maybes: Legal Writing Do’s — Part
II, 79 N.Y. St. B.J. 64 (June 2007).

3. For more, see Gerald Lebovits, Legal Writer,
Do’s, Don’ts, and Maybes: Legal Writing Punctuation
— Part 11, 80 N.Y. St. B.J. 64 (April 2008).

4. Readers might answer “none.” Those arrested
are alleged criminals until they’re convicted.

5. Excerpt from H.W. Fowler, A Dictionary of
Modern English Usage (1965), available at http://
www-users.cs.york.ac.uk/susan/cyc/s/split.htm
(last visited Apr. 20, 2008).

6. Common Usage Dilemmas, available at http:/ /
www.infoplease.com/cig/grammar-style/split-
infinitives-boldly-go-everyone-else-goes.html (last
visited Apr. 20, 2008).

7. The Phrase Finder, available at http://www.
phrases.org.uk/meanings/385400.html (last visited
Apr. 20, 2008). This lead comes from the original
Star Trek series. The sequel, Star Trek: The Next
Generation, improved the lead somewhat by making
it gender neutral. Instead of the “man,” the writ-
ers used a “one”: “To boldly go where no one has
gone before.” The sequel retained the redundancy
“before.” If no one has gone there, no one has gone
there “before.”

GERALD LEBOVITS is a judge of the New York City
Civil Court, Housing Part, in Manhattan and an
adjunct professor at St. John's University School
of Law. He thanks court attorney Alexandra
Standish for researching this column. Judge
Lebovits's e-mail address is GLebovits@aol.com.
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THE LEGAL WRITER

Legal Writer discussed legal writ-

ing’s do’s and don’ts. The series
ends with a list of legal-writing may-
bes — the things about which experts
disagree but about which the Legal
Writer will take a position neverthe-
less. The answers to these maybes, or
controversies, don’t represent the most
important aspects of legal writing. Far
more important than resolving the
controversies are getting law and fact
right; using the right tone and format;
adopting good large- and small-scale
organization; and knowing your audi-
ence and the purpose of your docu-
ment. But many lawyers, and all Law
Review types, focus on the controver-
sies. This two-part column resolves
the controversies for the merely curi-
ous and especially the Law Review
types who believe them important.

1. Starting sentences with transi-
tions. Some legal writers believe that
starting a sentence with “also,” “and,”
“but,” and “or” is bad style. They're
wrong, but there’s more to it than
that.

Transitions link sentences, para-
graphs, and ideas. The best way to
move a reader forward is not to link
with transitional words like “howev-
er” or “but.” The best way is to use
thesis paragraphs, topic sentences, and
thesis sentences, and then to join sen-
tences by ending them with a thought
or word used in the beginning of the
next sentence or paragraph. Sentences
should go from old to new and from
short to long. Sentences should end
with emphasis.

A weak way to move a reader
forward is with transitional words.

In the last nine of ten columns, the
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Do’s, Don’ts, and Maybes:
Usage Controversies — Part I

Writers use them lazily to substitute
for the hard work of connecting ideas
with ideas. Worse, writers use them in
the false hope that they join sentences
in logical progression.

Common, weighty, legalistic transi-
tions include “accordingly,” “again,”
“besides,” “consequently,” “finally,”
“for example,” “furthermore,” “how-
ever,” “indeed,” “moreover,” “never-
theless,” “on the other hand,” “other-
wise,” “then,” “therefore,” and “thus.”
If you must begin with transitional
words, at least prefer the plain English
transitions: “also,” “and,” “because,”
“but,” and “or.” Despite what your
sixth grade teacher incorrectly told
you, it’s better to start sentences with
“and” and “but” than with “moreover”
and “however.” It’s a myth that good
sentences may not begin with “and”
or “but.” Conjunctive-adverb transi-
tions like “moreover” and “however”
are weak. “Also,” “and,” “but,” and
“or” are one-syllable words that start
sentences quickly. “Because” is useful
in legal writing to describe cause-and-
effect relationships. But don’t begin
sentences with “because” too often.
Your writing will be boring. The same
is true for all transitions. Whichever
transition you use, don’t overuse it.

Example of starting sentence with
“And”: “The attorney cross-examined
the witness for five hours. And then the
court took a recess.” Example of start-
ing a sentence with “Because”: “Because
the parties drafted the contract poorly,
they had to resolve their differences
in court.” Example of starting a sen-
tence with “But”: “The judge wasn't
impressed with his trial techniques.
But she was impressed with his writ-

ing skills.” Example of starting a sentence
with “Or”: “The defendant might take
a plea before trial. Or the People might
have to try the case and call every wit-
ness to the stand.”

Notice how the above sentences
are stronger without the opening
transitions. No “And”: “The attorney
cross-examined the witness for five
hours. Then the court took a recess.”
No “Because”: “The parties drafted the
contract poorly. They had to resolve
their differences in court.” No “But”:
“The judge wasn’t impressed with his
trial techniques. She was impressed
with his writing skills.” No “Or”: “The
defendant might take a plea before
trial. The People might have to try
the case and call every witness to the
stand.”

If you must use weighty conjunc-
tive adverbs, don’t use them at the
beginning of a sentence or paragraph,
a point of emphasis. And almost never
use them at the end of a sentence, the
point of greatest emphasis. Move the
conjunction one third into the sen-
tence. Correct: “The attorney, however,
conceded that the defendant fled the
jurisdiction. He argued, neverthe-
less, that the defendant should not be
remanded.”

2. Ending sentence with preposi-
tions. Some readers — the purists —
are offended by phrases and sentences
ending with prepositions like “at,”
“by,” “for,” “in,” “under.” They believe
that ending sentences with preposi-
tions is informal and ungrammatical.

Readers sometimes don’t recognize
the difference between ending a sen-
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