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PRESIDENT’'S MESSAGE

VIN \ .DOY

Rooted in Core Values;
Branching Out to the Future

hen our Association was
formed 135 years ago, our
founders identified several

priorities that would be central to the
mission of the New York State Bar
Association: The Association would
aspire “to cultivate the science of juris-
prudence, to promote reform in the
law, to facilitate the administration of
justice, [and] to elevate the standard
of integrity, honor and courtesy in
the legal profession.” We continually
strive to uphold those fundamental
values while also working to account
for technological, cultural and eco-
nomic developments that have dra-
matically changed the practice of law.
As proposals emerge for discussion
and debate, it is essential that we
consider novel approaches against the
backdrop of the fundamental prin-
ciples underlying our profession, and
that we keep pace with changing times
without sacrificing our core values.
Today, we are part of a global legal
community. Attorneys regularly com-
municate electronically with clients
and colleagues, sometimes halfway
across the globe. Attorneys, bar asso-
ciations and regulatory bodies world-
wide have been exploring alternative
firm structures, and multi-jurisdiction-
al and multi-disciplinary practice. Last
year, our Task Force on the Future

of the Legal Profession explored var-
ious issues related to the changing
legal landscape, ranging from emerg-
ing technology to work-life balance.
The Task Force recommended that
law firms consider alternative firm
structures and billing arrangements,
and emphasized the importance of
compliance with different states” laws
in an increasingly multi-jurisdictional
practice environment. It also urged
further review of the ethical concerns
related to virtual law firms, as well as
social networking, cloud computing
and other new technologies.

The American Bar Association’s
Commission on Ethics 20/20 has also
been looking at these issues, and it
has done an outstanding job of exam-
ining the challenges and opportuni-
ties presented by technology and the
increasingly global practice of law. Past
ABA President Carolyn Lamm cre-
ated the Commission to consider the
Model Rules of Professional Conduct
in order to ensure that the high ethi-
cal standards so critical to our profes-
sion evolve appropriately, in light of
technological advances and burgeon-
ing globalization. The Commission has
studied the use of electronic media to
provide legal advice, storage of confi-
dential information on mobile devices
and “in the cloud,” online attorney

advertising, multi-jurisdictional prac-
tice, alternative law firm structures
and outsourcing.

One matter being discussed by the
Commission has generated a consid-
erable amount of debate. The Com-
mission has issued a discussion paper
proposing amendments to Model Rule
5.4, which could lead to a fundamental
change in the provision of legal ser-
vices. The amendments would allow
lawyers and law firms to share legal
fees with non-lawyers, who could hold
a limited ownership interest in the
practice, as long as certain conditions
are met. The conditions require that
law firms provide only legal services
and that the non-lawyer participants
be actively involved in supporting
the provision of those services. The
proposal also includes other ethical
safeguards such as ownership and vot-
ing caps to prevent the loss of attor-
ney control of the firm. In its discus-
sion paper on the topic, the Commis-
sion explained that its approach was
guided by the rules of the District of
Columbia. It also looked at foreign
jurisdictions, such as the United King-
dom and Australia, which permit more
expansive non-lawyer ownership.

VINCENT E. DoytE III can be reached
at vdoyle@nysba.org.
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This is not the first time the ABA
has taken up the issue of non-lawyer
ownership. More than a decade ago, a
prior ABA Commission recommended
amending the Model Rules to allow
lawyers to share fees and join with
non-lawyers in practice entities deliv-
ering both legal and non-legal services,
as long as the attorneys maintained
sufficient control and authority over
their legal services. This discussion
was prompted by the stated inten-
tion of certain accounting firms to
“acquire” law firms in the United
States, as they had done in Europe. In
response, the New York State Bar Asso-
ciation appointed a special committee
to study the issue; Robert MacCrate
was chair and Steven Krane was vice-
chair. The committee’s recommenda-
tions opposed non-lawyer ownership,
albeit recognizing that its position
would deny attorneys the ability to
enjoy some financial gains. Our gov-
erning body, the House of Delegates,
adopted a resolution to that effect, and
our Association led the effort within
the ABA to oppose this and other
proposals to allow multi-disciplinary
practice. In the end, the proposals were
defeated.

The Association has historically
maintained its opposition to multi-
disciplinary practice. Although our
recent Task Force on the Future of the
Legal Profession explored alternative
law firm structures, it did not recom-
mend changing the prohibition against
non-lawyer ownership. I have also had
numerous conversations with attor-
neys throughout New York State about
the legal profession, and these formal
and informal discussions consistently
reaffirm our position against non-law-
yer ownership.

However, in light of the thorough,
serious and thoughtful treatment of
the subject by the Commission on Eth-
ics 20/20, we recently implemented
a State Bar Task Force charged with
re-examining our Association’s posi-
tion on non-lawyer ownership, to for-
mulate a response to the Commis-
sion’s discussion paper. The Task Force
on Nonlawyer Ownership is chaired
by Immediate Past President Stephen
Younger, and its members include
practitioners, academics, legal ethi-
cists, retired jurists and other attorneys
representing a broad cross-section of
the legal profession. We have formed
the Task Force to evaluate our position,

NYSBA's Law Practice Management online
resources include the following:

- Monthly T-News e-newsletter
- Quarterly LPM e-newsletter

- TechConnect technology blog

- Solo/Small Firm blog

- Law Practice Management Tip of the Week blog

- Monthly luncheon CLE series

Visit www.nysba.org/lpm to improve your practice
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with an eye toward protecting the core
values of our profession, including loy-
alty, independence and confidentiality.
Some commentators have minimized
the importance of this “core values
argument,” which they characterize as
archaic or as veiled self-interest. And
while I am troubled by that cynical
approach, I am also confident that nei-
ther our Association nor the ABA would
turn away from these core values.

In February, I had an opportunity to
deliver testimony to the Commission
on Ethics 20/20. I outlined our pre-
vious opposition to multi-disciplinary
practice, and announced the formation
of our Task Force. I explained that we
recognized that the current proposal is,
in some ways, more limited than previ-
ous recommendations, and that it was
worthy of further consideration. I also
reiterated our emphasis on the core val-
ues and integrity of the legal profession.

We share a common goal with the
Commission — we want attorneys to
be able to provide competent legal
services that adhere to the highest
ethical standards, while also taking
advantage of all the benefits technol-
ogy and global interconnectedness
have to offer. The Commission on Eth-
ics 20/20 delivered an informational
report to the ABA House of Delegates
at its meeting in February, and the
ABA House will begin voting on the
Commission’s proposals at its meeting
in August 2012. A recommendation
on non-lawyer ownership will not be
considered until February 2013.

If our Task Force proposes any
change in the Association’s position,
the question would be presented to
our House of Delegates for consid-
eration, debate and possible action.
I am certain that our Task Force will
approach this issue as objectively as
possible and engage in a process as
candid and thorough as that which
led the Commission on Ethics 20/20
to submit its recommendation. I look
forward to receiving the conclusions
of the Task Force, and to our Asso-
ciation’s participation at the national
level in the upcoming debate on these
important ethical issues. u
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Practical Skills: Basics of Handling an Auto Accident
Case

May 31 New York City

June 5 Albany

June 6 Long Island; Syracuse
June 7 Buffalo
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fiduciary services?
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Who's Watching Your
Firm’s 401(k)?

The American Bar Association Members/Northern Trust Collective Trust (the “Collective Trust”) has filed a registration statement (including the
prospectus therein (the “Prospectus”)) with the Securities and Exchange Commission for the offering of Units representing pro rata beneficial
interests in the collective investment funds established under the Collective Trust. The Collective Trust is a retirement program sponsored by the
ABA Retirement Funds in which lawyers and law firms who are members or associates of the American Bar Association, most state and local
bar associations and their employees and employees of certain organizations related to the practice of law are eligible to participate. Copies of
the Prospectus may be obtained by calling (800) 826-8901, by visiting the Web site of the ABA Retirement Funds Program at
www.abaretirement.com or by writing to ABA Retirement Funds, P.0. Box 5142, Boston, MA 02206-5142. This communication shall not constitute
an offer to sell or the solicitation of an offer to buy, or a request of the recipient to indicate an interest in, Units of the Collective Trust, and is not
a recommendation with respect to any of the collective investment funds established under the Collective Trust. Nor shall there be any sale of
the Units of the Collective Trust in any state or other jurisdiction in which such offer, solicitation or sale would be unlawful prior to the registration
or qualification under the securities laws of any such state or other jurisdiction. The Program is available through the New York State Bar
Association as a member benefit. However, this does not constitute an offer to purchase, and is in no way a recommendation with respect to
any security that is available through the Program
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GARY D. SpIvEY (gspivey1@gmail.
com) is a former New York State
Reporter and a past president of
Scribes. He is a member of the Board
of Editors of the Journal.

Mr. Gerhart and Scribes,
the American Society of

Legal Writers

By Gary D. Spivey

ore than three decades have passed since the
MNYSBA Journal, then edited by Eugene C.

Gerhart, published The History of Scribes, then
known as the American Society of Writers on Legal
Subjects.] Mr. Gerhart was a charter member of Scribes,
twice served as its president and left an imprint on the
organization that other New Yorkers have continued to
strengthen.

“Gene” Gerhart (1912-2007) of Binghamton is best
known as the biographer of United States Supreme
Court Justice Robert H. Jackson, as the compiler of major
works on legal quotations and as the editor-in-chief of
the Journal from 1961 to 1998.2 But he also was a leading
proponent of legal writing reform, a cause that he cham-
pioned in several publications and through his leadership
in the Scribes organization.

As Gerhart’s article on the history of Scribes relates,
that organization came about as the result of a letter
written by New Jersey Chief Justice Arthur T. Vanderbilt,
formerly dean of the New York University School of Law
(and also the subject of a Gerhart biography),® who sug-
gested that a group of lawyers interested in legal history
and biography meet at the 1952 annual meeting of the
American Bar Association (ABA). Convened with the

encouragement
of  Rochester
legal publish-
er Edgar G.
Knight, attend-
ees at that 1952
meeting decid-
ed to extend
invitations to
prominent law-
yer-authors to
attend a 1953
meeting to consider forming an organization of lawyers
and law school professors interested in the promotion
of good legal writing. The 1953 meeting gave birth to
Scribes.

Among the objectives of the new organization, as
expressed in the constitution adopted at the 1953 meet-
ing, was to foster a “clear, succinct and forcible” style in
legal writing. Eligibility for membership was extended to
any ABA member who had written at least one published
book or three published articles on a legal subject or had
served as an editor of an established legal publication
(membership criteria that were somewhat relaxed in later

prieticd

Eugene C. Gerhart was a charter member of Scribes and
twice served as its president. (N.Y.S.B.A. photo.)
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years).4 The library of the New York Law School was des-
ignated as the repository library for Scribes.?

Gerhart’s Early Influence
At the first regular meeting of Scribes in 1954, Gerhart
gave a talk titled “A Formula for Legal Writing — How
and What.”6 At the urging of his audience, Gerhart’s talk
was published in the ABA Journal,” the editors noting in
a preface that “Scribes, dedicated to improving the style
of legal writing, may one day become a potent foe of
‘legalese.””
In that article, Gerhart elaborated on the Scribes goal
of fostering a “clear, succinct and forcible” writing style:
¢ Clarity. Lawyers’ language had long been regarded
as the prime example of complex, unreadable and
often unintelligible English. Gerhart advocated a
clear style that is “sincere, simple, coherent and
direct.” Observing that legal writers often must deal
in abstractions, and that legal writing cannot remain
at the abstract level for long and still be clear, he
suggested using concrete cases as examples to illus-
trate abstract statements.8
* Succinctness. Gerhart noted that “[m]any lawyers suf-
fer from a literary disease called ‘sentence inflation.””
The cure for sentence inflation, he suggested, was “to
stop being stuffy, legalistic, technical and overly pre-
cise in our writing for the general reader.”®
e Forcefulness. Gerhart observed that “the inactive,
the intransitive, the impersonal style is preferred
by lawyers.” Inactive style is not forceful, he assert-
ed; it is weak. “Use active verbs,” he urged, and
“[w]atch your adjectives.” “[S]trike out as many
words as you possibly can without altering the
sense,” he wrote, “and you will increase tremen-
dously the vigor of your style.”10
Possibly inspired by these views, Scribes created a
Committee on Editorial Guidance with Gerhart as its
chair.11
Gerhart rose rapidly within the leadership of the new
organization, becoming vice president in 195612 and
president at the 1957 annual meeting of the society in
New York City.13 He would again serve as president in
1970-1971, one of only two persons to be twice elected to
that position.

Subsequent New York Leadership

Gerhart was the first of nine New Yorkers to lead the soci-
ety. These subsequent presidents included federal court
judges, law school deans, legal publishers and official
reporters of judicial decisions.

Between Gerhart’s first and second terms, two other
New Yorkers served as the society’s president: State
Reporter and federal District Court (S.D.N.Y.) Judge
Edward J. Dimock in 1962-1963; and New York City
attorney Herman Finkelstein in 1965-1966.

12 | March/April 2012 | NYSBA Journal

Following Gerhart’s
second term, six addition-
al New Yorkers have held
the presidency: Rochester
and New York City
legal publisher Sidney
Bernstein  (1971-1972),
Court of International
Trade Chief Judge and
St. John’s School of Law
distinguished professor
Edward Re (1978-1979),
New York Law School
Dean E. Donald Shapiro
(1981-1982), Rochester
legal publisher Joseph ]J.
Marticelli  (1982-1983),
New York Law School
Associate Dean Margaret
S. Bearn (1983-1984) and
State Reporter Gary D.
Spivey (1999-2001).

State Reporter and federal judge (S.D.N.Y.)
Edward Dimock was president of Scribes
in 1962-63. (N.Y.S. Law Reporting Bureau
photo collection.)

New York’s Contribution
to Programs and
Publications
During Gerhart’s first
term, Scribes presented to
Harry D. Nims of New
York City the first of its
awards for the best article
that had appeared in the
ABA Journal during the
past year.4 Gerhart later
edited a collection of the
best ABA Journal articles
from the previous 40
years,15 which included
one of his own,16 as select-
ed by the Journal’s editors
from nominations by the
ABA leadership.
Although Scribes no
longer presents an award
for the best ABA Journal
article, it gives a number
of other writing awards,
and New Yorkers have
been frequent honorees.
Among these is the
book award presented
annually to the author of
the best work of legal scholarship published during the
previous year. More than a dozen winners have New
York affiliations.1”

New York Law School Associate Dean
Margaret Bearn (left) and Court of
International Trade Chief Judge Edward
Re (right) at 1981 Scribes Legal Writing
Institute at New York Law School. Both
served as Scribes presidents. (Scribes
photo.)

New York Law School Dean Donald
Shapiro was Scribes president in
1981-82. (N.Y. Law School photo.)



Scribes also presents an annual award for the best
student-written article in a law review or journal, and
a number of New York law students representing four
different New York law schools have been among the
winners.18

The Scribes brief-writing award, originally a competi-
tion among members of the bar, is now presented for the
best student-written brief in regional or national moot-
court competitions. New Yorkers have claimed prizes in
both the former and present programs.!?

Over the years, Scribes
has frequently held its
annual meeting in New
York City in conjunction
with the annual meet-
ings of the American Bar
Association, most recently
in 2008. A number of New
Yorkers have been the fea-
tured speakers at the meet-
ings in New York City and
elsewhere, most recently
Joseph W. Bellacosa, for-
mer senior associate judge
of the Court of Appeals
and dean of the St. John's
University School of Law, who spoke at the New York
City meeting in 2000.

Scribes presents a variety of legal writing programs,
often directed at law students and new lawyers. These
have included a series of legal writing institutes, usually
held in New York City, the first of which was held at the
St. John’s University School of Law in 1976. More recent-
ly, in 2008, Scribes and the New York City Bar Association
co-sponsored a symposium on Abraham Lincoln’s legal
writing.

Rochester and New York City legal publisher Sidney
Bernstein, who served as vice president of Scribes under
Gerhart and succeeded him as president, first proposed
that the society publish a scholarly journal. That proposal
led to the Scribes Journal of Legal Writing, which, in its 13
volumes, has published articles by or about many of the
best-known figures in legal writing; its contributors have
included a number of New Yorkers.20

Since 1975, Scribes also has published a quarterly
newsletter, the Scrivener, which contains organization
news and short pieces on legal writing. New York law
publisher Joseph Marticelli, later a Scribes president, was
its first editor.

New York Court of Appeals Judge and
St. John's School of Law Dean Joseph
Bellacosa addressing 2000 Scribes annual
meeting in New York City. (Scribes photo.)

Gerhart's Advocacy for Scribes and Its Goals

In all of these activities in pursuit of its goal of improved
legal writing, Scribes had an ardent champion in Gene
Gerhart. Even his works on legal quotations speak to that
goal. “[Many writers are] aware of the improvement they

R §
Scribes past president Gary Spivey (left) with (I-r) Charles Dewey Cole (N.Y.C.),
Daniel Dillon (Lido Beach) and Kenneth Gartner (Mineola) at 2008 Scribes annual
meeting in New York City. Both Cole and Gartner are Scribes committee chairs.
(Scribes photo.)

Scribes president Joseph Marticelli (right) with New York Law School professor
(later dean) James Simon, a Scribes book award winner, at 1981 Scribes Legal
Writing Institute at New York Law School. (Scribes photo.)

e T A
Sceribes

The American Society of Legal Writers

Official logo of Scribes, the American Society of Legal Writers. (Scribes photo.)

may be able to make on the prior thoughts of earlier writ-
ers,” he observed; “[t]hus, a book of quotations inspires
us all to keep trying to improve our writing.”21

Echoing the goals of the Scribes organization, he wrote
that “[t]he good writer and the good lawyer have the
same goal in writing — to express themselves in clear, con-
cise and forcible English[. The] advocate who achieves
this high goal will win many battles in the war of words
which makes up the lawyer’s life.”22
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As he reflected on the achievements of the Scribes
organization, Gerhart observed, “Although there are
many organizations of writers, Scribes claims the distinc-
tion of being the first to call attention to the legal profes-
sion itself of the importance of good legal writing, and
then establishing a law organization to do something
about it.”23

Conclusion

From its earliest days, Scribes has borne a strong New
York imprint, as reflected in its leadership, its award
winners, its annual meetings and speakers, its writing
programs and its journal contributors. Today, Scribes
has more individual members from New York than from
any other state,2* and a number of New York law schools
are institutional members of the society.?> This New
York imprint on Scribes is one of the many legacies that
Eugene C. Gerhart has bequeathed to the legal profes-
sion and his home state. What he wrote in his biography
of Chief Justice Vanderbilt seems no less true of Gerhart
himself: “[He] would have been pleased with this con-
centration in the legal profession on clear, precise, forcible
legal writing.”26 [
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" ... And the cow jumped over the moon. But not before
getting the required legal permits."
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BURDEN OF PROOF

Introduction

The last two columns discussed
CPLR 3216 and the recent decision
of the Court of Appeals in Cadichon
v. Facelle! Going forward, Cadichon
may represent a “reset” in the world
of court-served CPLR 3216 demands.
Cadichon, read in conjunction with the
statute and existing case law, provides
a road map to practitioners facing the
threat of dismissal for neglect to pros-
ecute, pursuant to CPLR 3216. This
column examines strategies and tactics
to deploy when confronted with a
CPLR 3216 motion to dismiss; but first,
some observations.

Not at Issue in Cadichon

One significant component of CPLR
3216 practice that did not play a role
in Cadichon, and that may play a criti-
cal role in cases going forward, is the
form of the order dismissing a plain-
tiff’s case.

The Court of Appeals took note
that the case before it did not involve
the application of the 2008 amend-
ment to CPLR 205(a). Effective July
7, 2008, CPLR 205(a) was amended to
add a new final sentence:

Where a dismissal is one for
neglect to prosecute the action
made pursuant to rule thirty-two
hundred sixteen of this chapter or
otherwise, the judge shall set forth
on the record the specific conduct
constituting the neglect, which
conduct shall demonstrate a gen-
eral pattern of delay in proceeding
with the litigation.2

It is hard to fathom how CPLR
205(a)’s requirement could have been
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Neglected No More

applied in Cadichon. How would the
order have read? “The plaintiff, hav-
ing failed to assiduously call and
write to persuade the three defaulting
defendants to cure their collective
violation of the most recent court
order by producing their witnesses
for deposition as required in that
order, has thereby neglected to pros-
ecute its case and the action is, there-
fore, dismissed”? It is hard to imagine
that a dismissal would ever have been
ordered on Cadichon’s facts.

Left Open by Cadichon

A critical factor in the Court’s deci-
sion was that the order at issue stated
a default “will serve as a basis for the
court, on its own motion, to dismiss
the action for unreasonably neglect-
ing to proceed,”? and the trial court
dismissed the action without making
a motion on notice to the parties.# It is
unclear to me if the requirement of a
notice motion by the trial court must
be met in all cases where dismissal
is sought based upon a court-served
demand, or only where the demand
contains explicit motion language.
My uncertainty persists despite the
Court’s concluding sentence:

But where, as here, the case pro-
ceeds to the point where it is sub-
ject to dismissal, it should be the
trial court, with notice to the par-
ties, that should make the decision
concerning the fate of the case, not
the clerk’s office.5

Many of my colleagues disagree
with me, but if, in fact, the Court’s
language requiring that a trial court
move on notice to the parties was

compelled by the specific language in
the order in question, to wit, that the
failure to timely file the note of issue
would “serve as a basis for the court,
on its own motion, to dismiss the
action,”® practitioners in other cases
may not receive the benefit of a notice
motion.

In a number of counties the CPLR
3216 demands served by the court
make no mention of a motion by
the court, providing instead that the
failure to file the note of issue, for
example,

shall be grounds for dismissal for
failure to prosecute pursuant to
CPLR 3216, as set forth in the
Demand below . . . PLEASE TAKE
FURTHER NOTICE that a default
in complying with the foregoing
demand may result in dismiss-
al of the action for unreasonably
neglecting to proceed, without fur-
ther notice. Prior to the date set
forth above, the court may, in its
discretion, advise the plaintiff of
the impending deadline.”

Cadichon’s requirement that the
trial court provide a motion on notice
may not apply to a dismissal emanat-
ing from this type of order, and is not
compelled by CPLR 3216(a) which,
on its face, does not require the court
to make a motion:

Where a party unreasonably

neglects to proceed generally in

an action or otherwise delays in

the prosecution thereof against

any party who may be liable to a

separate judgment, or unreason-

ably fails to serve and file a note of



issue, the court, on its own initiative
or upon motion, may dismiss the
party’s pleading on terms.8

However, there is pre-Cadichon
case law suggesting that the service
of a CPLR 3216 demand by a court
must state that failure to comply with
the demand will serve as a basis for
a motion to dismiss in order for the
dismissal to be effective:

CPLR 3216 permits a court to dis-
miss an action for want of pros-
ecution only after the court or the
defendant has served the plaintiff
with a written notice demanding
that the plaintiff resume prosecu-
tion of the action and serve and
file a note of issue within 90 days
after receipt of the demand, and
also stating that the failure to com-
ply with the demand will serve as
the basis for a motion to dismiss
the action. Since CPLR 3216 is a
legislative creation and not part
of a court’s inherent power, the
failure to serve a written notice
that conforms to the provisions of
CPLR 3216 is the failure of a condi-
tion precedent to dismissal of the
action.?

Avoiding Dismissal After Cadichon
Where a motion is made pursuant to
CPLR 3216 to dismiss the plaintiff’s
case, it is essential that the plaintiff,
in opposing the motion, follow the
requirements of CPLR 3216(e):

(e) In the event that the party upon
whom is served the demand speci-
fied in subdivision (b)(3) of this
rule fails to serve and file a note of
issue within such ninety day peri-
od, the court may take such initia-
tive or grant such motion unless
the said party shows justifiable
excuse for the delay and a good
and meritorious cause of action.10

Earlier in the year the Court of
Appeals held it was an abuse of dis-
cretion for a court to deny a motion
to dismiss pursuant to CPLR 3216
where the plaintiff failed to establish
the statutory elements:

Supreme Court abused its discre-
tion by declining to grant defen-

dants’ motion to dismiss with-
out condition. Plaintiff failed to
establish a (1) justifiable excuse for
his failure to timely file a note of
issue and (2) meritorious cause of
action.l1

The leading Court of Appeals deci-
sion outlining the requirements for
avoiding a CPLR 3216 dismissal is its
1997 decision in Baczkowski:

We note that under the plain lan-
guage of CPLR 3216, a court retains
some discretion to deny a motion
to dismiss, even when plaintiff fails
to comply with the 90-day require-
ment and proffers an inadequate
excuse for the delay. Thus, the
Appellate Division’s statement that
in “the absence of any justifiable
excuse . . . Supreme Court lacked
discretion to excuse plaintiff’s
default” is unnecessarily rigid. If
plaintiff fails to demonstrate a jus-
tifiable excuse, the statute says the
court “may” dismiss the action — it
does not say “must” — but this
presupposes that plaintiff has ten-
dered some excuse in response to
the motion in an attempt to satisfy
the statutory threshold.

Although a court may possess
residual discretion to deny a motion
to dismiss when plaintiff tenders
even an unjustifiable excuse, this
discretion should be exercised spar-
ingly to honor the balance struck
by the generous statutory protec-

tions already built into CPLR 3216.
Even such exceptional exercises
of discretion, moreover, would be
reviewable within the Appellate
Division’s plenary discretionary
authority. If plaintiff unjustifiably
fails to comply with the 90-day
requirement, knowing full well
that the action can be saved simply
by filing a note of issue but is sub-
ject to dismissal otherwise, the cul-
pability for the resulting dismissal
is squarely placed at the door of
plaintiff or plaintiff’s counsel. Were
courts routinely to deny motions
to dismiss even after plaintiff has
ignored the 90-day period without
an adequate excuse, the procedure
established by CPLR 3216 would
be rendered meaningless.

Thus, when a plaintiff’s excuse,
though inadequate, is timely inter-
posed, a court in its discretion
might dismiss the action or, in an
appropriate case, deny the motion
and impose a monetary sanction
on plaintiff or plaintiff’s counsel
instead. As discussed above, plain-
tiff in this case failed to tender
any reasonable excuse in timely
response to defendant’s dismissal
motion. Therefore, dismissal was
the appropriate result.12

Where a case is dismissed pursu-
ant to CPLR 3216 without a motion
being made, the plaintiff is required
to establish the elements outlined
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above. However, the initiatory motion
must be made by the plaintiff whose
case was dismissed, in the form of a
motion to vacate the default.

A Case After Cadichon

In the first reported decision dis-
cussing Cadichon, Justice Randy Sue
Marber was confronted with the
plaintiff’s motion to vacate a dismiss-
al based upon a court-served CPLR
3216 demand:

Pursuant to the Certification Order
of this Court dated January 1, 2010,
the Plaintiff was directed “to file a
Note of Issue within 90 days.” The
Order stated that if plaintiff failed
to do so “this action is deemed
dismissed without further Order of
the Court. (CPLR 3216).”13

Later on in the opinion, the court
described the terms of the Certifica-
tion Order differently:

the
Certification Order herein dated

As  previously noted,
January 20, 2010, constitutes a
valid 90-day demand notice as it
advised the Plaintiff that the failure
to comply therewith would serve
as a motion to dismiss the action.14

Thus, it is not clear whether the
court-served CPLR 3216 demand in
Pursoo contained a provision that the
court would make a motion.

Thereafter, the parties executed
and filed a stipulation extending the
plaintiff’s time to file the note of
issue by 60 days. There is nothing
in the decision indicating that the
stipulation was “so ordered,” and the
plaintiff failed to file a note of issue
by either the original date or the date
set forth in the stipulation. However:

Unbeknownst to the Plaintiff, on
September 15, 2010, the action was
dismissed. Upon learning of the
dismissal, the Plaintiff moved, inter
alia, to restore the case to active
status and to extend the time to file
a Note of Issue.

The court concluded that the stipu-
lation executed by the parties did “not
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constitute a 90-day demand since it
lacks, inter alia, the required language
advising the Plaintiff that the failure
to comply would serve as a basis for
dismissal under CPLR § 3216.”
Accordingly:
Here, because the parties” stipula-
tion, “So-Ordered” by this Court,
does not advise the Plaintiff that a
failure to comply would serve as
a basis to dismiss the action, the
Plaintiff’s motion to restore the
case to active status, to extend the
time to file a Note of Issue and to
establish a discovery schedule as
to the Defendant, Patricia Ngala, is
GRANTED.

Justice Marber next discussed
Cadichon, noting that the parties had
been invited by the court to discuss
the impact of Cadichon on the plain-
tiff’s motion to vacate the dismissal.
She explained:

The factual predicate in that case,
however, is different from that
herein in that in Cadichon there
was both a stipulation directing
the filing of a Note of Issue by a
date certain, as well as a demand
for service and filing of a Note of
Issue, served upon and signed by
the plaintiff’s counsel.

Because the case had been ministe-
rially dismissed, however, without
notice to the parties, and without
entry of a formal order by the court,
the Court of Appeals reinstated the
case noting that, where the case
proceeds to the point where it is
subject to dismissal, “it should be
the trial court, with notice to the
parties, that should make the deci-
sion concerning the fate of the case,
not the clerk’s office.”

Although the Cadichon deci-
sion rests on a different factual
predicate than the case before this
Court, the general legal principles
enunciated therein by the Court of

Appeals have guided this Court.15

Conclusion
Practitioners should be on the lookout
for decisions applying Cadichon, par-

ticularly those where the court-served
demand does not reference the court
making a motion to dismiss.

Now that you are equipped to fend
off a CPLR 3216 dismissal for neglect
to prosecute, just a few minor speed
bumps stand between you and win-
ning your case: a motion for summa-
ry judgment, trial, and a post-verdict
appeal. Along the way, additional
neglect to prosecute dismissals lurk,
for dismissals arising from disclosure
abuses,16 and for abandonment of the
action after the note of issue has been
filed, pursuant to CPLR 3404.17 So be

safe out there. [ |
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Ct., Nassau Co. 2012), discussed below.

10. CPLR 3216(e).

11. Umeze v. Fedelis Care N.Y., 17 N.Y.3d 751, 751
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endar call, and not restored within one
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costs for neglect to prosecute. The clerk
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the necessity of an order.
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An Intrepid Journey
Through the Conundrum
of Conflicts of Law

By Lawrence T. D'Aloise, Jr.

Prologue

It started out innocently enough in January 2005 when
an Ontario, Canada, girls’ hockey team and their chaper-
ones embarked on a bus trip from Ontario to Rochester,
New York, to play in a hockey tournament. The driver
of the Ontario bus was a relatively young man who had
worked a second job prior to taking on this trip. The trip
to Rochester for the hockey tournament was uneventful.
After the game was completed, the bus and its passengers
headed for a New York ski resort for a recreational outing.

The Accident

Tragically, the bus was involved in a horrific accident
on the way to the ski resort. During the trip, the bus
driver appeared to be driving erratically. Some pas-
sengers believe the driver was dozing off. While travel-
ing on Interstate 390 near Geneseo, New York, the bus
encroached on the right shoulder where a Pennsylvania
tractor-trailer hauling produce was illegally parked so the
driver could walk his dog. The bus, traveling at 65 miles
per hour, hit the rear of the trailer which sliced through
the bus almost cutting it in half. The accident resulted in

several deaths, many significant personal injuries and
immense emotional distress to the bus passengers.

The Lawsuits

Since various plaintiffs were represented by several dif-
ferent law firms, lawsuits were initiated in New York and
other venues in the United States. Ultimately the law-
suits were all joined in New York State Supreme Court,
Livingston County.

There were also a number of defendants. On the
bus side, the defendants (hereinafter referred to as the
bus defendants) included the bus driver, the lessor and
owner of the bus as well as multiple parent corporations
including the overall parent corporation, which was from
Scotland.!

On the tractor-trailer side (hereinafter the truck defen-
dants) were the driver and owner of the tractor, the owner
and lessor of the trailer as well as the company for which
the truck was hauling produce, all from Pennsylvania.

After three years of vigorous discovery, the cases were
placed on the trial calendar. Rather than signaling that the
cases were near completion, placing the cases on the cal-
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endar marked the start of a several year trek through the
confounding realm of conflicts of law which, ultimately,
wound up in the Court of Appeals.

The Ontario Cap on Pain and Suffering

As trial dates were being contemplated, the defendants
dropped their bombshell. For the first time in the liti-
gations, the defendants moved the court claiming that
Ontario law should apply to the plaintiffs” pain and suf-
fering claims. There were reasons.

the litigation.”> In Babcock the Court limited the applica-
tion of this method of analysis to loss allocation issues.
Conduct regulating rules were still controlled by the lex
loci delecti doctrine because “the jurisdiction in which the
allegedly wrongful conduct occurred will usually have a
predominant, if not exclusive, concern.”®

To say the least, later decisions applying the “interest”
analysis were varying and, many times, inconsistent.

In 1972, in Neumeier v, Kuehner,” the Court of Appeals
acknowledged that cases decided under the interest anal-

The question squarely put to the New York courts was
whether the loss allocation law of Ontario, New York
or Pennsylvania should apply in these cases.

In a trilogy of cases decided in the 1970s, the
Supreme Court of Canada had approved a uniform limit
of $100,000 on pain and suffering damages in personal
injury cases.2 The amount of the cap was to be adjusted
for inflation, which, in today’s dollars, amounts to
approximately $350,000. In this case, the plaintiffs” attor-
neys believed this to be insufficient to compensate any
of the plaintiffs, many of whom suffered severe personal
injuries as well as those plaintiffs who suffered “zone of
danger”3 emotional distress damages caused by observ-
ing the death or serious injury of teammates and family
members.

The laws of New York and Pennsylvania do not con-
tain any caps on pain and suffering damages.

The bus defendants claimed on their motion that since
the plaintiffs and the bus defendants were from Ontario,
Ontario law should apply. The Pennsylvania truck defen-
dants claimed that since the plaintiffs were from Ontario,
Ontario law should apply to their claims against the truck
defendants as well. The question squarely put to the New
York courts was, therefore, whether the loss allocation
law of Ontario, New York or Pennsylvania should apply
in these cases.

Conflicts of Law in New York

Until the early 1960s, New York applied the traditional
conflict of law rule in tort cases that the law of the situs of
the accident applied to liability and damages issues. The
situs of this accident was, of course, in New York.

In 1963, in its landmark decision in Babcock v. Jackson,
the Court of Appeals abandoned the place of the accident
rule (also known as lex loci delecti) for a more flexible
standard described by the Court as the “center of grav-
ity” or “grouping of contacts” approach.* According to
the Court, the center of gravity concept gave “controlling
effect to the law of the jurisdiction which, because of its
relationship or contact with the occurrence or parties had
[the] greatest concern with the specific issue raised in
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ysis approach lacked consistency.® The Neumeier Court

thus formulated three rules of general applicability to

loss allocation conflict issues to promote a greater degree
of predictability and uniformity. The rules are as follows:

1. When the injured person and tortfeasor are domi-
ciled in the same jurisdiction and the vehicle is
registered there, the law of that jurisdiction applies.
(Neumeier one)

2. Where the injured person or the tortfeasor resides in
the jurisdiction where the accident occurs, the law of
that jurisdiction applies. (Neumeier two)

3. When the injured person and the tortfeasor are
domiciled in different jurisdictions and the accident
occurs in a jurisdiction where neither is domiciled,
the law of the jurisdiction where the accident occurs
applies with the exception that the law of a party’s
domicile is controlling when applying that law “will
advance the relevant substantive law purposes [of
the party’s domicile] without impairing the smooth
working of the multistate system or producing great
uncertainty for litigants.”® (Neumeier three)

As it turned out, the Neumeier rules resulted in addi-
tional confusion and uncertainty among the courts. One
such issue occurred when multiple plaintiffs and/or tort-
feasors from different jurisdictions were involved in the
incident: Should there be a single conflict analysis vis-a-
vis all plaintiffs and all defendants, or a separate conflict
of analysis vis-a-vis each plaintiff and each defendant?10

Another issue was whether the interest balancing
approach should be used in cases involving the third
Neumeier rule in determining whether the exception to
Neumeier three applied.!!

The Conflicts Issue and These Cases

The Trial Court

These uncertainties manifested themselves in the choice
of law motions by the bus and truck defendants. The
motion court determined that Neumeier three applied to



the claims against the bus and truck defendants because
the parties did not share a common domicile and the
accident did not occur in the jurisdiction in which any
party was domiciled. The court then ruled that Ontario
law applied to the pain and suffering claims against both
sets of defendants, determining that applying the Ontario
cap would not impair the smooth working of the multi-
state system and would advance the substantive law
purposes of Ontario. The court held that Ontario had the
predominant interest in applying its loss allocation laws
to its citizens, notwithstanding that the truck defendants
were from Pennsylvania. Thus, the motion court applied
a single conflicts analysis vis-a-vis the bus and truck
defendants, applied the exception to Neumeier three and
held that the Ontario cap applied to the claims against all
the defendants.

The plaintiffs’ law firms made an immense effort to
cooperate in their strategy. They agreed that a single
conflicts analysis should be applied to all of the claims
against all of the defendants and that the third Neumeier
rule applied. They disagreed that Ontario law applied.
The Ontario cap was intended to keep auto insurance
premiums low for Ontario residents. This interest did not
apply to the Pennsylvania truck defendants which had no
contacts whatsoever with Ontario, and came from a state
where there was no cap expectation on plaintiffs’ pain
and suffering damages. Since the court employed a single
conflicts analysis for all the parties and the interests of
Ontario and Pennsylvania were irreconcilable, the plain-
tiffs contended that New York law applied as the “tie
breaker” because New York is the only jurisdiction where
all the parties have purposely associated themselves in a
significant way.!2

Consequently, the plaintiffs appealed to the Appellate
Division, Fourth Department. While the appeals were
pending, a trial on liability was held, resulting in agree-
ment between the defendants that the bus defendants
were 90% liable and the truck defendants 10% liable for
the accident.

The Appellate Division

The Appellate Division came to the same conclusion as
the motion court but based its decision upon a different
analysis, after it conducted a separate choice of law analy-
sis vis-a-vis the bus and the truck defendants.!3 With
respect to the bus defendants, the court applied Neumeier
one because the plaintiffs and the bus defendants were
from Ontario. Consequently, the court held, Ontario law
applied to these claims. With respect to the truck defen-
dants, the Appellate Division applied the exception to
Neumeier three. It determined that applying Ontario law
“will advance the relevant substantive law purposes (of
Ontario) without impairing the smooth working of the
multistate system or producing great uncertainty for
litigants.” The court also held that applying Ontario law
“will not frustrate those interests [of New York] because

New York has no significant interest in applying its own
law to this dispute.”14

The Appellate Division, however, implicitly recog-
nized that its decision involved unsettled areas of con-
flicts of law and granted the plaintiffs permission to
appeal to the Court of Appeals.1>

The Court of Appeals

The Claims of the Parties

The plaintiffs contended the following with respect to the

substantive conflicts of law issue:

1. A single analysis of all the conflict of law claims
between all the plaintiffs and all the defendants was
appropriate since the incident was a single accident
involving all of the parties.

2. A separate analysis of the claims against each of the
defendants could lead to the application of differ-
ent laws regarding different defendants. Although
only three jurisdictions were involved in these cases,
the potential for confusion and uncertainty could
abound in future cases where, for example, a similar
bus accident occurs where the passengers on the bus
are from multiple jurisdictions.

3. Even if the Appellate Division was correct in apply-
ing a separate conflicts analysis to each of the
defendants, the law of New York applies to the
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claims against the truck defendants since they had
no relationship whatsoever with Ontario, Ontario’s
cap was not intended to apply to non-domiciliary
defendants and the truck defendants would obtain
an unexpected and unfair benefit if Ontario law was
applied.

The bus defendants claimed that the Appellate
Division was correct in applying a separate conflicts
analysis against each set of defendants. They asserted
that the Ontario cap applied to the claims against them
under Neumeier one because the plaintiffs and the bus
defendants were from Ontario.

The truck defendants claimed that the Ontario cap
applied to the claims against them because Ontario had
the greatest interest in applying its law to the plaintiffs
because they were Ontario residents.

The Majority Decision!6

The majority of the Court of Appeals judges rejected the
plaintiffs” claim that there should be a joint conflict of law
analysis vis-a-vis all the plaintiffs and defendants. They
also determined that the choice of law inquiry should
be analyzed separately with respect to each plaintiff and
defendant.

The Court, therefore, ruled that Neumeier one applied
to the plaintiffs’ claims against the bus defendants
because “Ontario has weighed the interests of tortfeasors
and their victims in cases of catastrophic personal injury,
and has elected to safeguard its domiciliaries from large
awards for non-pecuniary damages.”17

Using the separate analysis approach, the Court of
Appeals applied Neumeier three to the claims against the
truck defendants. Noting that the domicile of the plain-
tiffs, the domicile of the truck defendants and the situs of
the accident were different, the Court held that New York
law applied because “there was no cause [for the parties]
to contemplate a jurisdiction other than New York, the
place where the conduct causing injuries and the injuries
themselves occurred.”18

The Court also determined that the Ontario cap did
not apply to the truck defendants because they “had no
contacts whatsoever with Ontario other than the hap-
penstance that plaintiffs and the bus defendants were
domiciled there.”1?

The Dissent

There was a compelling dissent by Judge Ciparick with
whom Chief Judge Lippman concurred. They opined that
a single conflicts analysis should be applied “where non-
domiciliary defendants are jointly and severally liable
to non-domiciliary plaintiffs in a tort action arising out
of a single accident within the State of New York. . . .”20
They also determined that “a separate Neumeier analysis
for differently domiciled defendants creates additional
unpredictability and lack of uniformity in litigation that
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arises from a single incident.”?! This is antithetical to the
purpose of the Neumeier rules, which were developed to
assure a greater degree of predictability and uniformity.

The dissenters concluded that analyzing the claims
against the bus and truck defendants together should
result in the application of the law of New York since
the plaintiffs and defendants are differently domiciled
and New York has a significant interest in properly com-
pensating victims of torts committed by foreign business
enterprises that benefit financially from frequent use
New York’s highways.22

Commentary

These cases resolved one of the areas of confusion raised
by the Neumeier rules. When there is a single accident
involving multiple plaintiffs and/or defendants from
different jurisdictions, the claim of each plaintiff against
each defendant must be considered separately vis-a-vis
which law should apply to loss allocation issues.

In this writer’s opinion, however, this interpreta-
tion of this rule will result in much more confusion for
parties, jurists and jurors in cases where many parties
from many jurisdictions are involved. Not only will
they have to analyze each claim as to which Neumeier
rule will apply, in each Neumeier three claim they will
have to grapple with whether the rule or the exception
applies. As the dissent in Edwards intimated, this hardly
promotes the interests of predictability and uniformity,
which was the goal when the Court formulated the
Neumeier rules.

The second area of confusion remains. We know now
that in a Neumeier three situation the court must apply
an interest analysis to determine whether the rule or
the exception should apply. However, by applying an
interest analysis in every Neumeier three situation, the
exception would seem almost to swallow the rule. The
law of the situs would apply only when that jurisdic-
tion’s interests exceed the interests of the domiciliary
jurisdictions. Thus, not only has the Neumeier three rule
been abrogated, the same confusion, unpredictability
and lack of uniformity which compelled the Neumeier
Court to set forth its three rules will continue to plague
court decisions applying the Neumeier three criteria.

The ancillary question raised is: When the laws of the
domiciliary jurisdictions conflict, how can it be that one
jurisdiction has a greater interest than the other since the
parties are on equal footing regarding the accident?

We believe that this conundrum can be resolved by
a simple modification of the Neumeier three criteria.
When, in a Neumeier three situation, the laws of the
domiciliary jurisdictions are different and cannot be
reconciled, the law of the situs of the accident should
apply because that is the only jurisdiction with which
all parties have purposely associated themselves.23
Only if the law of the plaintiff’s domicile is consistent



with that of the defendant’s domicile should the law of
a domicile apply. In other words, abolish the exception
in Neumeier three.

Such a rule is fair to all and provides uniformity and
predictability.

As of now, we can look forward to more inconsistency
as the interplay between Neumeier three and the exception
therein continues to confound the courts and litigants.

As for these cases, they were ultimately settled
through intense negotiations. Although the conflicts of
law issue relating to loss allocation had been resolved,
other vexing questions remained. What law applied to
contribution and no-fault threshold issues had to be
dealt with during the negotiations. Discussion of these
issues is beyond the scope of this article. Suffice it to say
that the application of New York loss allocation law to
the truck defendants added many millions of dollars to
the settlement fund. |
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The Importance of

Due Diligence

Real Estate Transactions in a Complex Land Use World

By Diana Bunin Kolev and Megan K. Collins

“What do you mean 1 can’t run my
business on my property?”

“Why do I have to defend the use of my property in justice
court? I haven’t done anything wrong.”

These statements are often heard when clients face zon-
ing problems they never anticipated when they acquired
a piece of property. Whether purchasing a residential
single-family home, undeveloped land for commercial or
residential development, an existing commercial build-
ing, or a multi-use parcel, the buyer is always vulner-
able to any zoning and/or land use issues lurking in
the background. In this article, we discuss the steps that
can be taken by real estate practitioners to identify and
address zoning and land use issues during the contract
stage, before a substantial investment is made to acquire
residential and/or commercial property.

Although some real estate transactions are relatively
straightforward — at least on the surface — potential zon-
ing and environmental issues rarely get the attention that
they deserve before a transaction is finalized, leaving
buyers inadequately protected and vulnerable to unan-
ticipated problems down the road. Those who have had
to spend significant time and money defending against
zoning violations or have had development plans fall by
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the wayside after purchasing a property and expending
large amounts of money on consultants and plans quickly
learn that conducting a proper review of a particular
property’s zoning history and current zoning status before
a transaction is complete may save a lot of time, money
and headaches.

Why a Review?

A proper and thorough review is necessary due to the fact
that in New York the doctrine of caveat emptor — “buyer
beware” — applies to the purchase and sale of real prop-
erty. This doctrine leaves buyers with little protection
when they discover and/or try to hold sellers accountable
for failing to disclose undesirable conditions of a property
such as zoning problems. In fact, sellers often are not
aware of any such issues.

Meanwhile, the standard form contract for the sale of
real estate offers insufficient protection for buyers. Often,
the standard contract will provide that the subject prop-
erty is sold “as is” without warranty as to its condition
and further that the buyer accepts the property subject
to all covenants, conditions, restrictions, and easements;
zoning, environmental, and subdivision laws and regula-
tions; and landmark, historic or wetlands designations,
so long as the existing buildings and improvements on



the property are not in violation thereof. This provision
does not guarantee, however, that these laws and restric-
tions will support the intended use or development of
the property, or allow the buyer to cancel the contract if it
is discovered that such laws and regulations hamper the
intended use. And the title insurance policies, which are
required by most mortgage lenders in New York State, do
not offer protection against the zoning or environmental
problems that a parcel of real property may have.

Furthermore, the extent of review that may be satisfac-
tory for a bank or other financial institution to provide
financing to the buyer, especially in a residential or small
business context, is often grossly insufficient for protect-
ing the buyer’s interests. When it comes to more compli-
cated commercial purchases, some lenders may require a
zoning counsel’s opinion letter to ensure that the current
zoning supports the proposed development and/or that
the current use is legal and all approvals have been prop-
erly issued. Yet, in most cases, further review is necessary.

In sum, very few protections are available to a pur-
chaser of real property in New York State even though
said purchaser is ultimately liable for any violations on
the property and is subject to restrictions imposed on the
use of that property.

Over the past few decades, however, municipalities
and state agencies have steadily added more and more
regulations to their codes — and further refined and
strengthened those already in existence — pertaining to
an array of areas affecting property rights. For instance,
during the 1960s and 1970s, pursuant to many municipal
codes, only a building permit was required to construct
a single-family home or small office building. Today, the
same improvements may be subject to such requirements
as municipal site development plan approval; wetlands,
steep slopes, and tree removal regulations and permits;
stormwater plan approval; state-imposed wetland and
species protection setbacks; and historic preservation
laws.

To complicate matters, as a result of ever-expanding
local regulation, many properties have gained “legal
preexisting nonconforming use” status at the municipal
level, which is often thought of as being “grandfathered”
under current law. However, any physical expansion
or alteration of the subject nonconforming use is often
prohibited or triggers additional review. Although legal
preexisting nonconforming uses, lots and/or structures
do enjoy a certain degree of protection under municipal
codes and state common law, they often are saddled with
a multitude of limitations that any property owner would
prefer to be without, while municipalities have a strong
interest in their discontinuance in order to implement and
accomplish current planning and environmental goals.!

We have heard from clients that, as the economy has
slowed and the applications on the agendas of municipal
zoning and planning boards have dwindled, municipal
code enforcement departments and staff have kept busy

cracking down on any use that may be in violation of
zoning laws. Municipal code enforcement often involves
the issuance of stop-work orders, notices to remedy,
and appearance tickets for municipal justice court in
an effort to bring properties into compliance with cur-
rent zoning and other local laws. Once an appearance
ticket is issued and violations of local codes are alleged,
a property owner can easily face misdemeanor charges
in local justice court because state law provides that, for
jurisdictional purposes, all violations of zoning codes are
deemed misdemeanors that are subject to state criminal
procedure laws.2

In the past, property owners not utilizing their prop-
erty in full compliance with zoning regulations may have
avoided scrutiny, especially when municipalities had a
somewhat ambivalent attitude about uses that may not
have been entirely legal in their inception but which had
been carried on without incident for a long period of
time. Today, however, property owners whose properties
have gone unnoticed for 20 years may find themselves
standing before a local judge due to alleged violations of
zoning codes. Consequently, property owners who have
always believed their use of a property to be legal, and
which use was perhaps also the use of the predecessors
in title, may be in for a rude awakening. In such cases,
the owner’s ability to continue using the property for the
purposes for which it was purchased is now in jeopardy.

In light of this new era of real estate transactions, we
will address steps that practitioners can take to protect
their clients from buying a property that may be in zon-
ing compliance limbo.3

Identifying the Type of Real Property Involved and
Your Client's Intended Use of That Property

The first thing that you should do is identify the type of
property involved and your client’s intended use of it.
Is it residential? Is it commercial? Is it already improved
or is it to be developed? Both the type of property and
the intended use will help you determine, among other
things, what types of experts should be consulted, the
various laws and regulations that may apply to the prop-
erty, and the types of protections that would best protect
your client.

For example, if the property your client is interested in
purchasing is a vacant parcel in a residential district and
the client wants to develop a housing complex on it, the
input of and evaluation by environmental, engineering,
and legal experts may be crucial. There is no substitute
for a thorough evaluation of what types of issues may be
involved with a property that, in a worst case scenario,
could prevent the property from being developed at all.
On the other hand, if the property is an existing single-
family residence in a residential district, the issues may
be limited to the standard items addressed in a home
inspection report and a general overview of existing zon-
ing approvals.
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For example, recently a local restaurateur in a town
outside of Rochester purchased property at the base of
Irondequoit Bay on Lake Ontario with plans for building
a condominium development.* What the purchaser did
not know was that the property was home to a family
of bald eagles, which are classified as a threatened spe-
cies in New York State.> Once the bald eagle nest was
documented, the New York State Department of Envi-
ronmental Conservation (DEC) established a mandatory
350-foot buffer around the nest from January through
September of every year during breeding season and
a 750-foot buffer with respect to construction equip-

ing, the giving of notice, and responsibility for taxes and
recording fees. The only relevant requirements in the
standard form contract with respect to zoning and envi-
ronmental issues are that the seller produce an existing
Certificate of Compliance and that there are no municipal
violations of record.

The largest source of risk that purchasers face stems
directly from the caveat emptor doctrine, which places the
onus on the purchaser to inspect the property.” In the
absence of an agreement to the contrary, the seller in an
arm’s-length transaction has no duty to the buyer to dis-
close any information concerning the premises, including

Very few protections are available to a purchaser of real
property in New York State even though said purchaser is
ultimately liable for any violations on the property and is subject
to restrictions imposed on the use of that property.

ment and heavy machinery. According to a lawsuit filed
against the state by the property owner, the buffers pre-
vented the owner from harvesting trees and using sub-
stantial portions of the property, resulting in damages of
$1 million.® Had an environmental expert been retained
to investigate the property prior to purchase, the bald
eagles could have been discovered and the entire situ-
ation avoided.

Depending on the location, environmental character-
istics and the state of development of a particular parcel
of real property, consultations with, among others, a
wetlands expert, soil scientist, or a civil engineer may be
needed. Their analyses of the development potential of a
property could be critical when it comes to your client’s
time and financial resources.

Unprotected Buyers — Caveat Emptor, Standard
Form Contract and Basic Title Insurance

Once you have determined your client’s intended use of
a parcel of real property, and relevant experts have been
identified to inspect and analyze whether the property
has a degree of development potential that aligns with
your client’s interests, you need to prepare to negotiate
necessary protections for the contract of sale.

As noted above, the standard form contract for the
sale of real property usually is insufficient to address the
zoning and environmental issues on a property. The cur-
rent standard form contract identifies the parties to the
transaction, the property to be sold, the purchase price,
items included in and excluded from the sale, mortgage
contingency, varying degrees of protections with respect
to the deposit, title and survey, deed, condition of the
premises and conditions affecting title, and the right to
inspect. It also sets forth obligations with respect to tim-
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its defects.8 Just about the only thing that a seller cannot
do under the caveat emptor rule is actively conceal prop-
erty conditions.

Property Condition Disclosure Act

New York State moved ever so slightly from the caveat
emptor doctrine when it enacted the Property Condition
Disclosure Act. Enacted by the Legislature in 2002, the
act requires sellers to complete, sign and deliver a prop-
erty condition disclosure statement to a buyer or buyer’s
agent prior to the buyer signing the contract of sale, but
it also allows a seller to choose to pay to the buyer a $500
credit against the purchase price rather than make any
actual disclosures.” Because it is reasonable to assume
that most attorneys representing sellers would advise
their clients to pay the credit rather than be exposed to
potential liability, the Property Condition Disclosure Act
does very little to protect buyers. In any event, the seller
is often unaware of any issues with the property and
would therefore have nothing to disclose.

Should a seller decide to disclose rather than pay
the credit, the information provided in the Property
Condition Disclosure Statement is based upon actual
knowledge (meaning that there is no duty to inspect);
it does not address the existing zoning of a property,
let alone any historical zoning issues.l® However, a
disclosure statement may contain some facts helpful
in a due diligence search, such as whether there is an
existing certificate of occupancy, whether the property
is in a wetland, the existence of easements, and the age
of the structures on the property, among other things.
Nevertheless, the act is irrelevant when it comes to
analyzing whether a proposed use on a piece of unde-
veloped land is feasible.



Title Insurance

Standard title insurance policies, the purpose of which
simply is to verify the seller’s right to transfer ownership,
do not protect buyers of real property in New York State
when it comes to zoning and environmental issues. As
part of a standard title search, a title insurance company
conducts a search of public records available through a
county clerk’s office, looking for any recorded easements,
declarations, liens or judgments, and notices of pendency.
The title company will also search the subject municipal-
ity’s building department and tax assessor records for
any real estate tax, water or sewer liens, and any pend-
ing municipal code violations. The extent of protection
offered by a standard title insurance policy is naturally
limited to the findings of those county and municipal
record searches, as well as existing conditions shown on
any survey of the property. A title search alone is thus
insufficient to identify all potential zoning issues; and,
generally, title policies contain specific exclusions with
respect to zoning and environmental issues.

It is also quite possible that, despite the existence of a
Certificate of Occupancy, which is generally prima facie
evidence that all code requirements have been met, the
municipality may revoke it if it is found to have been
issued in error.! The long-established rule is that, under
most circumstances, a municipality is not estopped from
enforcing its laws and correcting any errors “even where
there are harsh results.”12 Thus, a title search without
more may be misleading.

It all comes down to this: Buyers in New York State
are charged with constructive notice of applicable zoning
and are bound by all regulatory restrictions that may be
discovered through reasonable due diligence.!3

Negotiating a Zoning Due Diligence Provision Into
the Contract of Sale

For all the reasons discussed above, zoning and environ-
mental due diligence should be a component of any real
estate transaction, whether residential or commercial.
Further, the scope of the due diligence must be tailored
to fit the circumstances of each deal.

The standard contract does not include a due dili-
gence provision, so the buyer’s attorney should consider
negotiating a contract provision that allows a period of
time to conduct zoning and environmental due diligence,
with appropriate terms to protect the potential buyer in
the event that serious issues are discovered, such as con-
tamination on the site, zoning violations, or restrictions
preventing planned development on the site. If a separate
time frame for zoning due diligence can be negotiated, it
would make the most sense for it to follow the inspection
time period. This, however, is likely to meet resistance by
a seller. Although negotiations for due diligence periods
and other representations with respect to the property
may prolong the overall negotiation process, any result-
ing delay is well worth it to adequately protect a buyer.

In the slow real estate market that we are currently
experiencing, buyers are in a better position than ever to
negotiate such protections.

The most significant benefit of a due diligence period
is that it gives the buyer the right to terminate the contract
of sale if research shows that the existing use, approvals
and/or restrictions do not align with the buyer’s needs.
And this is important because zoning and environmental
restrictions may have a similar if not more significant
impact on the potential value and use of a property than
encroachments, easements and restrictive covenants.

Depending on the complexity of a particular prop-
erty’s history, one other option may be to have the due
diligence period coincide with the time period to com-
plete an inspection of the premises. Counsel could build
terms regarding the “zoning status” of the property into
the “condition of the property” portion of the contract.
This is likely to meet less resistance by the seller. How-
ever, if a property has a long and complex zoning history,
the time period in which to complete an inspection of the
property may not be sufficient to conduct a full zoning
due diligence and analysis.

The following is a sample of a zoning due diligence
provision that could be incorporated into a contract of sale.

Section 10. Due Diligence Period; Termination Right.
During the period (the “Due Diligence Period”) com-
mencing on the date hereof and ending on the date
which is thirty (30) days after the date on which each
party shall have received a fully executed counterpart
(whether an original or facsimile copy thereof) (the
“Due Diligence Expiration Date”), Purchaser shall
have the right to conduct the following inspections,
studies, examinations and investigations of, or with
respect to, the Property: (i) a “Phase I” environmental
survey or audit; (ii) review of any and all Planning
Board, Zoning Board, and/or Environmental Review
Board resolutions of approval or denial; (iii) review
of any wetlands and/or steep slopes permits or
approvals, department of health approvals, and other
permits and approvals issued by any governmental
authority; and (iv) review of SEQRA documentation,
including any Environmental Assessment Form and
Environmental Impact Statement and any statements
of findings. If Purchaser, in its sole discretion, deter-
mines that it is unsatisfied with the results of any
matters disclosed by its due diligence, Purchaser shall
have the right to terminate this Agreement by written
notice given to Seller prior to 5:00 p.m. on the Due Dili-
gence Expiration Date. Upon any termination of this
Agreement pursuant to this Section 10, (I) the Deposit
(together with any interest earned thereon) shall be
refunded to Purchaser, and (II) neither party shall have
any further rights or obligations hereunder other than
those which expressly survive the termination of this
Agreement. If Purchaser shall fail to terminate this
Agreement in the time and manner set forth in this
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Section 10, then Purchaser shall be deemed to have
irrevocably waived its right to terminate this Agree-
ment pursuant to this Section 10.

This example could be modified to best fit any particu-
lar circumstances. The scope of the due diligence often
depends on the type of property involved and the over-
arching environmental and land use issues, and it often
includes many sources of information.

The scope of the due diligence
often depends on the type
of property involved and the
overarching environmental
and land use issues.

An environmental review usually involves some
form of inquiry into potential or existing environmen-
tal contamination on the subject real property. It may
be as simple as a typical home inspection report of a
single-family home performed by a professional engineer
in a single-family residence. Such a report involves
testing for radon, lead paint, asbestos, underground
petroleum storage tanks, water quality, and septic integ-
rity. A more comprehensive review is often required in
commercial or industrial transactions, however. This is
referred to as a Phase I Environmental Site Assessment,
the scope of which is defined by industry standards.
This assessment typically involves document review,
site visit, and interviews conducted by an environmental
consultant. The resulting report assists the purchaser to
determine the risks, if any, of the proposed real property
transaction.14

A zoning review may range from a basic review
of existing approvals to a comprehensive analysis of
whether the existing improvements and any proposed
improvements comply with the existing zoning, or the
zoning that was in effect at the time the improvements
were constructed so as to entitle the property to legal
non-conforming use protection. Some documents that
may be reviewed include recorded deeds, easements,
declarations, restrictive covenants, surveys, and subdi-
vision maps, as well as municipal approvals and cor-
responding documents. Collectively, these documents
tell the story of a particular property, such as the past
and present uses of the property, limitations on future
use of the property, and rights of others with respect to
the property. In order to fully evaluate the suitability of
the property for your client’s interests and expectations,
these documents must be reviewed in conjunction with
applicable local, regional and state laws that may gov-
ern the property. Zoning compatibility is in addition to
the analysis of environmental constraints with the aid of
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relevant consultants such as a civil engineer, wetlands
expert and soil scientist.

For example, in the purchase of a single-family home,
if the client does not intend to build on the property or
add any improvements, the land use and zoning due dili-
gence may be straightforward and limited to review of
existing approvals. However, even a simple site develop-
ment plan approval for a residence may contain onerous
conditions that the client may not be able to meet. Fur-
thermore, if the client is considering an addition onto the
house, a fence, or any other improvement, due diligence
will expand beyond existing approvals to the applicable
zoning and local regulations for the district, the scope of
the review process, and more.

In the purchase of property in an industrial or com-
mercial area, the zoning concerns are usually heightened.
In fact, if the property is vacant, the proposed develop-
ment may not be feasible or may require many approvals.
As a result, due diligence may require retaining experts
to perform a zoning analysis to identify building cover-
age and other applicable site limitations. For example, if
your client seeks to purchase an existing car repair shop
that she would like to expand by adding on to the build-
ing, an analysis of various factors would have to be con-
ducted, including sampling to determine whether there is
any contamination on the site; review of current zoning
restrictions such as building coverage, floor area ratio
and setback requirements; review of wetlands maps, etc.
You would also have to determine the status of existing
approvals and whether there are any explicit restrictions
barring future development or new regulations that pre-
vent any changes to the existing use.

Any transaction can encounter unforeseeable circum-
stances. The fact that a certificate of occupancy is on
file does not mean that the use is absolutely protected
— it could have been issued in error, or the use may have
expanded beyond what was originally permitted. For
example, a town in northern Westchester County issued
multiple violations against a real estate investor who had
purchased real property improved with a multi-family
apartment building. The building was constructed in
the early 1920s, prior to the enactment of the municipal-
ity’s first zoning ordinance, and was located in a pre-
dominantly single-family residence neighborhood. The
prior owner of the property claimed only minor interior
modifications to the building, there were no violations on
file, and the history showed building permits and certifi-
cates of occupancy issued for the premises. Thus, there
was reason to believe that the building was a legally
protected, preexisting, nonconforming use and struc-
ture. Nevertheless, the town claimed that a certificate
of occupancy was issued in error and pursued several
violations, which ultimately resulted in a settlement
that required the investor to pay for costly repairs and
changes to the building, in addition to fees for legal
representation.



The lesson here is that any use with a claim to preex-
isting, nonconforming protections should be investigated
further to determine whether the property in fact enjoys
this protection and what restrictions the municipality
places on such uses. For example, a quarry owner may for
decades operate and invest in a quarry that was founded
by his family in the 1920s only to be shut down by the
municipality based on allegations that the use was not
continuous, and that the scope of the quarry operation
had expanded. The municipality may also provide that a
preexisting nonconforming use, such as a retail store in a
residential district, may not be rebuilt if a portion of it is
destroyed, such as by fire.

In light of such potential pitfalls in developing prop-
erty or seeking additional approvals, it may be practical
for the buyer’s attorney to request, in addition to a due
diligence clause for existing conditions, a period of time
to determine whether a zoning change or a particular
additional approval is feasible. One could also make the
purchase contract conditional on obtaining the approval
by a date certain. It should be noted, however, that the
process of obtaining municipal and other governmental
approvals is often drawn out over a period of months, if
not years. Therefore, in negotiating such a contract, coun-
sel should take into account the length of the approval
process involved.

Conclusion

In light of the labyrinthine nature of zoning and land use
approvals and regulations, as well as the lack of legal pro-
tection for buyers in New York State, a review pursuant
to a zoning due diligence clause should be the first line of
defense. It is critical to assemble the correct team of attor-
neys and consultants, and not be tempted by shortcuts in
the process. What may have been standard practice in the
past is simply not good enough today.

As New York is still a caveat emptor jurisdiction,
and zoning regulations become more and more complex
and onerous, buyers are well advised to negotiate and
perform at least some zoning due diligence as a condi-
tion of a contract of sale to ensure that their financial
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investment is sound. Such zoning due diligence review
may make the difference between your clients enjoying
their property as intended or being at the mercy of a
municipality. u
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Electronic Age Changes in
Legal Practice, Which No
Attorney Can Ignore

By Joseph Capobianco and Gabrielle R. Schaich-Fardella

or “Do you have a cell phone?” Now we take it for granted that everyone has

an email account — most of us have several; and that everyone has a cell phone —
many of us have a smart phone that is comparable to a computer. The rapid advancements
in electronic “gizmos” have changed our legal landscape in countless ways. This article
discusses three significant changes that every attorney (and client) should know before
engaging in civil litigation.

We can all remember the time when we asked, “Do you have an email address?”

Seek Cost-Shifting So That the Party Demanding Discovery Bears the Staggering
Expenses of Production

The formidable amount of time and expense required to produce electronically stored
information (ESI)! during civil litigation is a significant consideration for clients and may
be a factor in forum selection.2 Although it is natural for clients to expect that the party
requesting production of ESI must pay the costs associated with producing it, this is not
necessarily true. The general rule in both federal and New York state litigation is that the
party producing the discovery bears the costs of its production. However, federal courts
and, although less frequently, New York courts provide some relief to this rule through
“cost shifting,” requiring the party demanding the production of ESI to pay some or all of
the costs of collecting, filtering, processing, reviewing, and producing the ESI.
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Federal Rule of Civil Procedure (FRCP) 26(b)(2)(B)
provides that a party does not need to produce ESI “from
sources that the party identifies as not reasonably acces-
sible because of undue burden or cost.” The United States
District Court for the Southern District of New York has
defined “accessible” information as information stored in
a readily usable format — for example, information stored
on hard drives and optical disks, as opposed to erased
or fragmented data.? A court may direct the production
of ESI that is not reasonably accessible, however, “if the
requesting party shows good cause.”*

Once a court determines that the ESI should be pro-
duced, the court may shift the costs to alleviate the bur-
den upon the producing party, depending on factors such
as the following:

1. the extent to which the request is specifically tai-
lored to discover relevant information,

2. the availability of such information from other
sources,

3. the total cost of production compared to the amount
in controversy,

4. the total cost of production compared to the resourc-
es available to each party,

5. the relative ability of each party to control costs and
its incentive to do so,

6. the importance of the issues at stake in the litiga-
tion, and

7. the relative benefits to the parties of obtaining the
information.5

Federal courts have authority to shift costs not only pur-

suant to federal case law but also under FRCP 26(b)(2)(C)

(enabling courts to limit discovery when the burden or

expense of the proposed discovery outweighs its likely

benefit), and FRCP 26(c) (allowing courts to enter protec-

tive orders imposing terms and conditions on discovery

to protect a party from undue burden or expense).6

Courts may also shift costs to encourage parties to
make narrowly tailored discovery demands or to be more
reasonable where the parties have already spent signifi-
cant resources in producing ESIL7 Significantly, courts are
unlikely to shift costs where the party producing ESI
requests cost-shifting after already incurring the costs.8
It is no surprise that non-parties have a lesser burden in
demonstrating that requested discovery is not reasonably
accessible, and they are more likely to obtain the benefits
of cost-shifting.?

Unfortunately, New York state law respecting cost-
shifting in ESI discovery is confusing and unsettled.10
Some recent state cases apply a two-tier rule similar to the
federal rule: (1) where the electronic documents sought
are readily available, the producing party must bear the
costs of production; and (2) where the electronic docu-
ments sought are not readily available or are inaccessible
and require additional effort, such as retrieving archived
or deleted electronic information, cost allocation may be
appropriate.ll Indeed, the Civil Practice Law and Rules

provides courts with the discretion to shift costs: CPLR
3103 — comparable to FRCP 26(c) — permits courts to enter
protective orders imposing terms and conditions on dis-
covery to protect parties and non-parties from unreason-
able expense or other prejudice.

Section 202.12(c)(3) of the Uniform Rules of the New
York State Trial Courts now invites courts to address
electronic discovery issues at the preliminary conference
stage, so that the parties may establish the method and
scope of any electronic discovery. However, this section
does not set forth specific standards for the production
and expense of ESI discovery. Similarly, Rule 8 of the New
York Rules of the Commercial Division, codified at 22
N.Y.C.R.R. § 202.70, mandates that, prior to the prelimi-
nary conference, counsel discuss — and confer with the
court at that conference — anticipated electronic discovery
issues, including implementation of a data preservation
plan; anticipated cost of data recovery and proposed
allocation of such cost; disclosure of the programs and
manner in which data is maintained; and identification
of the computer systems utilized.

Clearly, New York federal law and, more so, state law
are in the early stages of responding to rapidly changing
technology in our electronic age, including standardizing
civil procedure with respect to the now-common demand
for and production of ESI. Knowledge of this evolving
area of law is necessary to advise clients fully of their
rights and responsibilities regarding ESI discovery, and
the potentially significant costs involved in the produc-
tion. As a rule of thumb, an attorney must not delay in
seeking cost-shifting as soon as a request for production
of ESI lands on that attorney’s desk; conversely, an attor-
ney should not demand ESI without expecting an appli-
cation for cost-shifting from the producing party.

You Must Specifically Request Metadata — or
Another Preferable Form of ESI — at the Inception
of Discovery

In general, the procedure for demanding and producing
ESI is significantly more convoluted than that of tradi-
tional document discovery because ESI comes in various
forms. For example, in its “native” format ESI contains
“metadata” — also known as “data about data.” Metadata
is electronically stored data that describes the history,
tracking, or management of an electronic document, and
includes hidden text, formatting codes, and formulae.
Accordingly, first, the requesting party demands, with
reasonable particularity, the ESI, and may specify the
form of ESI production. Second, if the requesting party
specifies a form, the responding party may object to
that form and, instead, state the form it intends to use.
Third, if the requesting party does not specify a form,
the responding party must produce the ESI in a form
“in which it is ordinarily maintained or in a reasonably
usable form.”12 Of course, the responding party may not
convert ESI from the form in which it is ordinarily main-
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tained to another form that makes it more difficult or
burdensome for the requesting party to use in litigation.13
If the parties cannot agree as to the form of the ESI, a
party will have to seek court intervention. Accordingly, it
is imperative that attorneys fully understand the various
“forms” of ESI — such as native format, metadata, static
images, and load files — and specify the form of ESI that
will best assist the client’s case.

The native format of ESI is the default format of a file
to which access is typically provided through the software
program on which it was created. Documents can be pro-

Significantly, courts have generally required the pro-
duction of metadata only when it is sought in the initial
document request and the responding party has not yet
produced the documents in any form. The advisory com-
mittee notes to FRCP 26(f) suggest that the demand and
production of metadata should be discussed at the Rule
26(f) conference.!8 Thus, if metadata is not sought in the
initial document request, and the responding party has
already produced documents in another form, courts
tend to deny later requests for metadata.®

Courts may shift costs to encourage parties to make narrowly
tailored discovery demands or to be more reasonable where the
parties have already spent significant resources in producing ESI.

duced quickly and efficiently in native format; however,
they cannot be identified with traditional Bates numbers,
cannot be effectively redacted, and can be opened and
used by the requesting party only if that party has the
software on which the documents were created.

As noted above, ESI in its native format contains meta-
data. Generally, the more interactive the application (e.g.,
an Excel spreadsheet, as opposed to a Word document),
the more important the metadata is to understanding the
application’s output. Thus, metadata provides little to no
assistance in understanding a word-processed document;
it is somewhat useful for comprehending a spreadsheet
application; and it is critical to grasping the significance
of a database application.!* Indeed, the U.S. District
Court for the Southern District of New York recently
stated that “it is well accepted, if not indisputable, that
metadata is generally considered to be an integral part of
the electronic record.”1>

Types of metadata include (1) embedded metadata,
(2) substantive (or application) metadata, and (3) system
metadata. Embedded metadata is often crucial to under-
standing an electronic document, and, as the Southern
District of New York noted, “is ‘generally discoverable’
and ‘should be produced as a matter of course.””16 It con-
sists of text, numbers, content, data, or other information
that is input into a file — but not typically visible to the
user viewing the output display — such as spreadsheet
formulas, hidden columns, linked files, hyperlinks, refer-
ences, fields, and database information.

However, most substantive and system metadata
generally lack evidentiary value because of irrelevancy.
Substantive metadata reflects substantive changes made
by the user, such as modifications to a document and
data that instructs the computer how to display the fonts
and spacing of a document. System metadata reflects
information created by the user or by the organization’s
information management system, for example, author,
date of creation, and date of modification.1”
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Forms of ESI

A “static image” is a representation of ESI produced
either by converting a native file into a standard image
format capable of being viewed and printed on standard
litigation support software or by scanning a paper copy
of a document into an electronic form, such as a tagged
image file format (TIFF) or a portable document format
(PDEF). Static images can be redacted and can have Bates
numbers placed electronically on each page. The text
of static images created from native files is generally
searchable; however, the text of static images created by
scanning hardcopy documents is not. The text of static
images made from scanned hardcopy is made searchable
by using optical character recognition (OCR) software,
which translates the images of words into searchable text.
This can be helpful, but is not completely accurate. Thus,
if an attorney is demanding the production of ESI in the
form of static images, the attorney should be careful to
specify “searchable” static images.

A “load file” is a “file that relates to a set of scanned
images or electronically processed files, and indicates
where individual pages or files belong together as docu-
ments, to include attachments, and where each document
begins and ends, and may also include data relevant to
the individual documents, such as metadata, coded data,
and the like.”20 A requesting party can demand the pro-
duction of ESI in the form of load files, which are help-
ful in ensuring the transfer of accurate and searchable
images and data — in other words, in ensuring that the
produced ESI is reasonably usable. If load files have been
created in the process of converting native files to static
images, or if load files could be created without undue
burden or cost, they are typically easily produced with
static images.2!

In sum, attorneys must have a thorough understand-
ing of the various forms of ESI, both in the event that
they receive discovery demands specifying a form of ESI,
and to designate in their own demands the form of ESI



most useful to their case at the inception of discovery (or,
preferably, prior to the preliminary conference in state
court, or the Rule 26(f) conference in federal court). An
attorney’s failure to have a firm grasp of ESI discovery,
including the forms of such discovery, could amount to a
fatal waiver of some or all ESI discovery.

Warn Clients Not to Use Monitored Email Accounts,
Because Doing So May Constitute a Waiver of the
Attorney-Client Privilege
In today’s world, most clients communicate with their
attorneys via email — it is fast, efficient, and reliable. A
client should be aware, however, that he or she may
inadvertently waive the attorney-client privilege if the
client’s email account is monitored or can be accessed by
a third party. Attorneys must advise their clients against
using any monitored email account, including work
email accounts and personal email accounts that can be
accessed by others.

We are all familiar that the attorney-client privilege
attaches:

(1) where legal advice of any kind is sought (2) from
a professional legal advisor in his capacity as such, (3)
the communications relating to that purpose, (4) made
in confidence (5) by the client, (6) are at his instance
permanently protected (7) from disclosure by himself
or by the legal advisor, (8) except the protection be
waived.?2

When an attorney-client privilege is challenged, the pro-
ponent of the privilege bears the burden of proving both
the applicability of the privilege and that it has not been
waived. The protection claimed must be narrowly con-
strued, and its application must be consistent with the
purposes underlying the immunity, e.g., to enable a person
seeking legal advice to freely communicate with counsel
while knowing that the contents of the exchange will not
be revealed against the client’s wishes.23 Indeed, “disclo-
sure of an attorney-client communication to a third party
or communications with an attorney in the presence of a
third party, not an agent or an employee of counsel, vitiates
the confidentiality required for asserting the privilege.”24

Attorneys often assume that emails sent to and from
their clients fall squarely within the attorney-client privi-
lege. CPLR 4548 explicitly provides that

[nJo communication privileged under this article shall

lose its privileged character for the sole reason that it is

communicated by electronic means or because persons

necessary for the delivery or facilitation of such elec-

tronic communication may have access to the content

of the communication.
Upon enacting CPLR 4548, the Legislature made a “find-
ing that when the parties to a privileged relationship
communicate by email, they have a reasonable expecta-
tion of privacy.”? Nevertheless, some New York courts
have recently found that attorney-client emails were not
privileged or, even if they were privileged, the client had

waived the privilege by emailing his attorney on a moni-
tored email account.

For a court to determine that the attorney-client privi-
lege applies to emails, the proponent must demonstrate,
inter alia, that the client sought legal advice from an attor-
ney in confidence, and that the client had a reasonable
expectation of privacy. To demonstrate a non-waiver of
the attorney-client privilege, the proponent must show
that (1) he or she intended to maintain confidentiality and
took reasonable steps to prevent disclosure, (2) he or she
promptly sought to remedy the situation after learning
of the disclosure, and (3) the party in possession of the
materials will not suffer undue prejudice if a protective
order is granted declaring the inadvertently disclosed
information to be privileged.26

When applying these factors specifically to attorney-
client emails, courts have considered (1) whether the
email account was monitored and/or accessible by a
third party (e.g., the client’s employer or children);
(2) whether the client was aware or should have been
aware of such third-party monitoring/access (e.g.,
whether the employer notified employees of monitor-
ing policies, whether the client had left his or her email
password on a note next to the computer); (3) whether the
client was aware or should have been aware of his or her
employer’s policy forbidding personal use of work email
accounts (e.g., whether the employee handbook prohib-
ited employees from using work email for personal use);
and (4) whether the client had implemented reasonable
procedures to prevent discovery of the emails (e.g., by
deleting the emails).2”

For example, in Willis v. Willis, the New York Appellate
Division for the Second Department ruled in a divorce
action that the plaintiff’s emails with her attorneys were
not made in confidence, because her children — who were
also the children of the plaintiff’s adversary — regularly
used the plaintiff’s email account. The court also noted
that there was no evidence “that the plaintiff requested
that the children keep the communications confidential.”
Thus, the plaintiff did not promptly attempt to remedy
the situation.28

Another illustrative case is Scott v. Beth Israel Medi-
cal Center Inc., in which a physician sued his former
employer, a hospital, for wrongful termination. The phy-
sician sought a protective order requiring the hospital to
return all email correspondence exchanged between the
physician and his attorney through the hospital’s email
system. The New York Supreme Court ruled that the phy-
sician had waived the attorney-client privilege as to these
emails in light of the hospital’s policy — of which the phy-
sician had been aware — prohibiting the use of work email
accounts for personal use and permitting the hospital to
monitor email usage without notice. The court explained:

As with any other confidential communication, the
holder of the privilege and his or her attorney must
protect the privileged communication; otherwise, it
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will be waived. For example, a spouse who sends her
spouse a confidential email from her workplace with
a business associate looking over her shoulder as she
types, the privilege does not attach.29

In sum, clients’ communications to their attorneys
through email accounts that are monitored by or acces-
sible to third parties may constitute a fatal waiver of the
attorney-client privilege. Courts generally do not view
such communications as confidential and deem the client
to have had no reasonable expectation of privacy. Thus,
attorneys should warn their clients not to communicate to
legal counsel through such email systems. |

1. ESIincludes, but is not limited to, emails and attachments, voicemail,
instant messaging, text messages, word-processing documents, text files, hard
drives, spreadsheets, graphics, audio and video files, offline storage or informa-
tion stored on removable media, information on laptops and other portable
devices, and network access information. Commercial Division, Nassau County,
Guidelines for Discovery of Electronically Stored Information (“ESI”), http:/ /www.
nycourts.gov/courts /comdiv/PDFs/Nassau-E-Filing_Guidelines.pdf.

2. For example, it costs between $100 and $450 to preserve a computer

hard drive, and between $350 and $450 to preserve a backup tape. The cost

to restore and produce email from five backup tapes can total $19,003.43;

the cost to restore and search 72 backup tapes can total $165,694.72, plus
$107,694.72 in attorney and paralegal review costs. 3 N.Y. Prac., Com. Litig. in
N.Y.S. Courts § 25.42 (3d ed. Sept. 2010).

3. Typically accessible ESI is (1) active online data (e.g., hard drives), (2)
near-line data (e.g., disks), and (3) offline storage/archives (i.e., removable
optical disks or magnetic tape media, which can be labeled and stored on a
shelf or rack). Non-accessible ESI is generally: (1) backup tapes (i.e., devices
like tape recorders that read data from and write it onto a tape but are typi-
cally not organized for retrieval of individual documents or files) and (2)
erased, fragmented, or damaged data. Zubulake v. UBS Warburg, 217 ER.D.
309, 318-19 (S.D.N.Y. 2003) (requiring the production of ESI only where it
does not impose an undue burden or expense on the responding party; in
other words, where the ESI is in an accessible format).

4. See FRCP 26(b)(2)(B), which references FRCP 26(b)(2)(C) (permitting a
court to limit discovery if, inter alia, the discovery sought is unreasonably
cumulative or can be obtained from other more convenient sources, or the
burden of the proposed discovery outweighs its likely benefit). Notably, FRCP
34(a)(1)(A) provides that a party may demand “electronically stored informa-
tion . . . stored in any medium from which information can be obtained either
directly or, if necessary, after translation by the responding party into a rea-
sonably usable form.”

5. Zubulake, 217 ER.D. at 322; see Oppenheimer Fund, Inc. v. Sanders, 437 U.S.
340, 358 (1978); Guy Chem. Co. v. Romaco AG, 243 FR.D. 310, 312 (N.D. Ind.
2007).

6. Further, the parties are required to submit to the court a proposed dis-
covery plan, which must state the parties’ views and proposals on, inter alia,
issues regarding the discovery of ESI, “including the form or forms in which
it should be produced.” FRCP 26(a)(1)(C), (f)(3).

7. See, e.g., Laethem Equipment Co. v. Deere & Co., 261 FR.D. 127, 145-46 (E.D.
Mich. 2009); In re Fosamax Pros. Liab. Litig., 2008 WL 2345877, *10-11 (S.D.N.Y.
June 5, 2008); W.E. Aubuchon Co. v. Benefirst, LLC, 245 ER.D. 38, 43-44 (D.
Mass. 2007). See also Aguilar v. Immigration & Customs Enforcement Div. of the
U.S. Dept. of Homeland Sec., 255 FR.D. 350, 361-62 (S.D.N.Y. 2008) (ordering
the production of metadata on the condition that the requesting party pay all
costs associated with it, where the requesting party had failed to demand spe-
cifically “metadata” until after the responding party had already produced
extensive ESI).

8. Fendi Adele S.R.L. v. Filene’s Basement, Inc., 2009 WL 855955, *9-10
(S.D.N.Y. Mar. 24, 2009).

9.  Guy Chem. Co., 243 FR.D. at 313; Concord Boat Corp. v. Brunswick Corp.,
169 ER.D. 44, 49 (S.D.N.Y. 1996).

10. Commercial Division, Nassau County, Guidelines for Discovery of Electroni-
cally Stored Information (“ESI”), http:/ /www.nycourts.gov/courts/comdiv/
PDFs/Nassau-E-Filing_Guidelines.pdf. (stating “[o]n the issue of whether
the Requesting or Producing Party bears the cost of producing ESI, and cost-
shifting / cost-sharing, the law in New York is still developing”). For instance,
the First Department in Clarendon Nat'l Ins. Co. v. Atlantic Risk Mgmt., Inc., 59
A.D.3d 284, 286 (1st Dep’t 2009), stated that “the general rule [is] that, dur-
ing the course of the action, each party should bear the expenses it incurs in
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N.Y. Co. 2010).

12. FRCP 34(b)(2).
13. FRCP 34, Advisory Committee’s Note, 2006 Amendment.
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Inc., 248 FR.D. 556, 557-59 (N.D. Ill. 2008) (denying a motion to compel the
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documents in PDF and paper format — a “reasonably useable form” — where
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20. Aguilar, 255 FR.D. at 353, n.3 (quoting The Sedona Conference Glossary at
31 (2d ed. 2007), http:/ /www.thesedonaconference.org/content/miscfiles /
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22. United States v. Bein, 728 F.2d 107, 112 (2d Cir. 1984). See also Fed. R. Evid.
501, 502 (codifying the attorney-client privilege); CPLR 4503 (same).

23. Spectrum Sys. Int’l Corp. v. Chem. Bank, 78 N.Y.2d 371, 377 (1991); Delta
Fin. Corp. v. Morrison, 12 Misc. 3d 807, 810 (Sup. Ct., Nassau Co. 2006).
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(S.D.N.Y. 2009); AFA Protective Sys., Inc. v. City of New York, 13 A.D.3d 564, 565
(2d Dep’t 2004).
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28. Willis, 79 A.D.3d at 1030-31. See also Parnes v. Parnes, 80 A.D.3d 948,
950-51 (3d Dep’t 2011) (ruling that a client had waived the attorney-client
privilege with regard to one email, which he had printed out and left on a
desk in a room used by multiple people, because that client could not prove
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29. Scott, 17 Misc. 3d at 938 (Hon. Charles E. Ramos presiding). See also
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I LAY DOWN THE PEN, AND PROCEED TO SEAL UP MY
CONFESSION

What Is a Judgment by Confession?

A confession of judgment is an affidavit in which a party
admits liability to another party, accepts a quantification
of damages and agrees that the affidavit may be filed as
a judgment upon the occurrence of a stated condition,
usually an affidavit from the creditor attesting to the
default. A judgment by confession can be a useful tool for
a creditor because it avoids costly and time-consuming
litigation. The number of confessions filed in New York
County has risen dramatically in the wake of the 2008
economic crisis.! This, combined with drastic staffing
reductions in the Supreme Court and the Clerk’s office
and the increased use of sophisticated and complicated
confessions, has led to more confessions being rejected.
This article reviews the legal requirements for filing a
judgment by confession, offers some practical guidance
to facilitate filing, and reviews certain aspects of the
usury law and common law on interest rates with which
counsel should be familiar. Finally, this article reviews
available litigation options when initial attempts to file a
confession prove unsuccessful.

Requirements of CPLR 3218

CPLR 3218 addresses judgments by confession and sets
forth the requirements for filing. Unlike some other states
where a judgment by confession may be filed upon an
attorney’s affirmation (often called a “cognovit judg-
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You've Got a
Confession

(of Judgment).
Now What?

By Stephen G. Rinehart and
Adam S. Libove

ment”?), in New York, the defendant must execute an
affidavit that states the sum for which judgment may
be entered, authorizes entry of judgment, and states the
county where the defendant resides or, if the defendant is
a non-resident, the county in which entry is authorized.3
The affidavit must also state concisely the facts out of
which the debt arose and indicate that the sum confessed
is justly due or to become due.# This requirement has
been interpreted to mean that “there must be sufficient
genuine detail to enable other creditors to investigate
the claim and ascertain its validity.”> If the judgment to
be confessed is for the purpose of securing the plaintiff
against a contingent liability, the defendant’s affidavit
must concisely state the facts constituting the liability and
demonstrate that the sum confessed does not exceed the
amount of liability.6

An affidavit of confession of judgment may be filed
with the clerk of the county where the defendant stated in
the affidavit that he or she resided when it was executed,
or if the defendant was then a non-resident, with the clerk
of the county designated in the affidavit, within three
years after the affidavit is executed.” In addition to calcu-
lating the principal and interest owed on the judgment,
the Clerk will tax costs, generally adding a $210 filing
fee.8 Under CPLR 3218 the judgment may be docketed
and enforced in the same manner and with the same
effect as a judgment in an action in the Supreme Court.?



The Appellate Division, First Department has held that a
judgment by confession has “all of the qualities, incidents
and attributes of a judgment on a verdict, including a
presumption as to its validity.”10

A judgment creditor seeking to file a judgment by
confession should also file an affidavit of the plaintiff
that relates any important events that occurred after the
defendant executed the affidavit of confession, including
any payments of principal or interest that the defendant
made before default. The plaintiff’s affidavit can also
include a detailed calculation of the applicable pre-
judgment interest, including a per diem rate so that the
Clerk can account for the precise day of filing. The inter-
est calculations can also be submitted in the form of an
attorney’s affirmation. When presenting the confession
for filing, counsel should also have on hand a copy of
the promissory note or other instrument setting forth
the interest rate because the Clerk will generally ask to
review same before filing the affidavit and entering judg-
ment.

Please! File Original Affidavits of Confession of
Judgment

Practitioners should be aware that the New York County
Clerk’s office generally requires original signatures on
the documents it accepts for filing. Confessions of judg-
ment and the accompanying defendant’s affidavit are no
exception to this practice. Notably, CPLR 3218 does not
expressly require that the defendant’s affidavit of confes-
sion be an original. Indeed, two provisions of the CPLR
and a New York County Supreme Court decision suggest
that the Clerk’s practice may be extralegal.

CPLR 2101(e) states in pertinent part: “Except where
otherwise specifically prescribed, copies, rather than
originals, of all papers, including orders, affidavits and
exhibits may be served or filed.”1! Similarly, CPLR 2102(c)
provides: “A clerk shall not refuse to accept for filing
any paper presented for that purpose except where spe-
cifically directed to do so by statute or rules promulgated
by the chief administrator of the courts, or order of the
court.”12

In Gehring v. Goodman,’3 the New York County
Supreme Court adjudicated an Article 78 petition seeking
an order directing the New York County Clerk to accept
for filing copies of affidavits that the petitioner wanted
to file, pursuant to CPLR 3218(b).14 The court noted that
“CPLR 3218(b) does not specify that only the original
of the affidavit must be accepted for filing and does not
proscribe the filing of a copy of the affidavit” and that
“CPLR 2101(e) allows the filing of copies of affidavits.”15
The court went on to say that “[t]here is neither a statute
nor rule of the Chief Administrator of the Courts that
directs respondent to refuse to accept for filing a copy of
an affidavit under CPLR 3218(b).”16 Citing to McKinney’s
Supplemental Practice Commentaries, the court added
that the purpose of CPLR 2102(c) is to strip clerks of any

authority to reject papers offered for filing unless the
refusal is directed by law, rule, or court order.l” Based on
the foregoing, the court directed the Clerk to accept for
filing copies of the affidavits pursuant to CPLR 3218(b).18

Notwithstanding the Gehring decision, based on the
New York County Clerk’s current practices counsel is
advised to present original affidavits to avoid delay in
filing judgments by confession.

Usurers Beware

Usury Defined Under the General Obligations Law,
the Banking Law and the Penal Law

The Clerk may refuse to file and enter a judgment by
confession if the Clerk believes the interest rate charged
therein is usurious.19 Thus, it is critical to understand the
web of New York statutes concerning usury. With cer-
tain significant exceptions discussed below, the General
Obligations Law caps the maximum interest rate upon
a loan or forbearance of any money, goods, or things in
action at 6% with the important qualifier “unless a differ-
ent rate is prescribed in section fourteen-a of the banking
law.”20 The Banking Law, in turn, sets the maximum rate
of interest at 16% per year.2!

There are, however, important exceptions to the 16%
maximum. For example, loans of $250,000 or more, except
a loan or a forbearance secured primarily by an inter-
est in real property improved by a one- or two-family
residence, are exempt from the 16% maximum?2 but must
still comply with the criminal usury statutes. The crimi-
nal laws set the maximum interest rate at 25% per year.23
Further, a loan of $2.5 million or more is exempt from
both the civil cap of 16% and the criminal cap of 25%.2*

When Calculating the Interest Rate for Usury
Purposes, Remember to Use the Net Loan Amount
To determine the interest rate on a loan for usury pur-
poses, prepaid interest or discounts may generally be
amortized over the entire loan term.25 That is, when cal-
culating the interest rate, the original principal amount is
not considered the amount of the loan. Instead, only the
net principal amount actually received by the borrower —
after deducting points and other fees considered interest
and paid from the loan proceeds — is considered as the
amount of the loan.26 Failing to heed this rule increases
the loan’s interest rate for usury purposes and may cause
the loan to be usurious even if the face amount of the loan
is nominally below the usury rate.?”

Usury Is a Defense Personal to the Borrower

As noted, the New York County Clerk may refuse to
enter a confession of judgment if the underlying interest
rate is deemed usurious. This practice notwithstand-
ing, the defense of usury is personal to the borrower,8
that is, it may be asserted only by the borrower, not by
someone else on the borrower’s behalf. This raises the
question of whether the Clerk has standing to reject an
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instrument for filing based on usury or, rather, whether
such a defense must be raised by the judgment debtor
in a plenary action.?? In a recent decision, the New York
County Supreme Court held that a determination by the
Clerk that an instrument presented for filing contains a
usurious interest rate is beyond the scope of CPLR 3218.30

Default Interest Is Not Usury

Another potentially troublesome issue involves default
interest — that is, interest that only accrues upon the bor-
rower’s default. As a matter of law, however, a default

CPLR; (2) file an action for summary judgment in lieu of
complaint under CPLR 3213 against the putative judg-
ment debtor; or (3) seek an order to show cause pursuant
to CPLR 3218 against the putative judgment debtor. Each
mechanism has unique advantages and disadvantages.

Article 78 Proceeding Against the Clerk

The court in the county where the Clerk has its office has
jurisdiction to entertain an Article 78 proceeding against
the Clerk because CPLR 7803(1) empowers courts to
determine whether a body or officer failed to perform a

The Clerk may refuse to file and enter a judgment by confession
if the Clerk believes the interest rate charged therein is usurious.

interest rate is not usurious.3! That said, counsel should
be aware that they may encounter difficulties when
attempting to file a judgment with a default interest rate
in excess of 16% or 25%, despite the fact that default inter-
est is not considered usury. This is because officials in the
Clerk’s office may incorrectly deem such default interest
usurious.

To Obtain Post-Judgment Interest That Exceeds the
Statutory Rate, the Instrument Must Provide for
Same “Clearly and Unequivocally”

Another matter to double check before attempting to
file a judgment by confession is the post-judgment
interest. By statute, after entry in New York state court,
interest on a judgment accrues at 9% per year, unless
otherwise provided by statute.32 The common law rule
is that where the contract provides interest shall be paid
at a specified rate until the principal shall be paid, the
contract rate governs until payment of the principal, or
until the contract is merged in a judgment.33 Naturally,
parties are free to “contract around” this rule but must
do so with clear and unequivocal language. The docu-
ments should make clear that the default interest applies
“until the judgment is satisfied”34 and “survives entry of
judgment.”35

When “No"” Means Litigate
The Clerk is by law required to accept a judgment by
confession that meets the requirements of CPLR 3218.36
However, instruments that reflect complex commercial
transactions and reference various agreements may be
rejected. A general rule from the context of default judg-
ments is applicable as it relates to judgments by confes-
sion — that is, “[i]f anything more than arithmetic is called
for, application must be made to the court.”3”

When the Clerk rejects a judgment by confession,
counsel has at least three options: (1) commence a spe-
cial proceeding against the Clerk under Article 78 of the
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duty enjoined upon it by law, and CPLR 7803(3) empow-
ers courts to decide whether a determination was made
in violation of lawful procedure or affected by an error of
law.38 Recently, in Pro Player Funding LLC v. Goodman, the
New York County Supreme Court adjudicated an Article
78 petition involving two judgments by confession that
the Clerk rejected because they were deemed usurious.
After reviewing the requirements of CPLR 3218 discussed
above, Justice Kern found that the Clerk “failed to per-
form a duty enjoined upon it by law when it refused to
enter the confessional judgments.”3 The court reasoned
that the affidavit properly enumerated the requirements
of CPLR 3218, is presumed to be valid, and that “there
is nothing in CPLR 3218 giving the clerk discretion to
reject the terms of the affidavits for underlying substan-
tive reasons.”40 Under such circumstances, the court held
“the Clerk was without authority to question the validity
of the terms and required to enter the judgments for the
sum confessed.”41

In the authors’ experience, commencing the Article
78 proceeding via order to show cause, with an answer
interposed by the Clerk and with one adjournment, the
above proceeding will take at least two months. Counsel
should be aware that under CPLR 7804, the petitioner
must serve the New York State Attorney General*? in
addition to personal service upon the Clerk.43

Motion for Summary Judgment in
Lieu of Complaint
When the Clerk refuses to enter judgment by confession,
a creditor can also proceed pursuant to CPLR 3213, which
allows a party to commence an action for summary judg-
ment in lieu of complaint upon an instrument for the
payment of money only. A promissory note is generally
considered such an instrument under CPLR 3213.44

A CPLR 3213 action may require personal service upon
the putative judgment debtor,#> which may be costly and
time-consuming, and negates the reason for obtaining the



defendant’s affidavit of confession. On the other hand,
because it is brought on by motion, plaintiff’s counsel can
schedule the return date far enough in advance to accom-
plish personal service, if necessary, and control the time
the defendant’s answering papers are due.

Order to Show Cause Against the Judgment Debtor
Seeking Entry of Judgment

Lastly, a less conventional method of obtaining relief is to
seek an order to show cause against the judgment debtor
for an order entering judgment against the debtor pursu-
ant to the terms confessed. Surprisingly, such a motion
does not require filing an underlying pleading. Rather,
counsel need only purchase an index number, submit an
affidavit from a representative of the plaintiff attesting to
the underlying facts, and annex the operative documents
such as the promissory note and the affidavit of confes-
sion. At least one New York County justice has signed
such an order and allowed notice to the defendant via
certified mail.46 The downside with such a method is that
other New York County justices may refuse to sign the
order to show cause on the grounds that the procedures
of CPLR 3218 or 3213 are appropriate.

Check the Law of the Filing

applicable pre- and post-judgment interest rates to pre-
vent rejection. Loan documents should make unambigu-
ously clear that the default interest rate survives entry
of judgment and applies until the judgment is satisfied.
Counsel should also make their best efforts to file origi-
nal affidavits of confession whenever possible. When the
Clerk’s office does reject a confession, counsel has various
means of obtaining judicial relief. Each procedural option
should be examined to ensure that counsel considers the
necessary cost and time expenditure, as well as what, if
any, notice should be provided to the defendant. Finally,
when drafting affidavits of confession of judgment,
counsel should review the law of the jurisdiction where
the plaintiff will attempt to enforce it to ensure that judg-
ments by confession are valid in that jurisdiction. u

1. See Kevin R.J. Schroth, How the Recession Has Complicated Judgments by
Confession, Law Journal Newsletters, LJN’s Equipment Leasing Newsletter
(Apr. 2010) at 1.

2. See D. H. Overmyer Co. v. Frick Co., 405 U.S. 174, 176 (1972) (“The cognovit
is the ancient legal device by which the debtor consents in advance to the
holder’s obtaining a judgment without notice or hearing, and possibly even
with the appearance, on the debtor’s behalf, of an attorney designated by the
holder.”).

3. CPLR 3218(a)(1).
4. CPLR 3218(a)(2).

Jurisdiction Before Drafting

When drafting a confession of judg-
ment, counsel should consider where
the lender will enforce the judgment
upon the borrower’s default and then
consult the law of that jurisdiction to
ensure that it recognizes judgments
by confession.#” This is important
because some courts have viewed
judgments by confession “with judi-
cial distaste.”#8 In some states con-
fession of judgment provisions are
invalid¥ or void as against public
policy.50 Other states make void con-
fessions of judgment arising out of
consumer loans.5! Knowing ahead
of time whether the filing jurisdic-
tion recognizes judgments by confes-
sion is critical to protecting the cli-
ent’s interests before the borrower’s
default.52

Conclusion

Ajudgment by confession is a power-
ful vehicle for obtaining relief with-
out litigation, provided that the Clerk
accepts it. By closely adhering to the
requirements of CPLR 3218, counsel
can help ensure that such a judg-
ment is accepted for filing and entry.
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5. Princeton Bank v. Berley, 57 A.D. 2d 348, 354 (2d Dep’t 1977) (“The statute
and its gloss do not require a procrustean dovetailing of detail.”).

6. CPLR 3218(a)(3).

7. CPLR 3218(b). The three-year “shelf-life” of affidavits of confession of
judgment is sometimes overlooked by practitioners and is important to bear
in mind.

8. CPLR 3218(b).

9. Id

10. Giryluk v. Giryluk, 30 A.D.2d 22, 23 (1st Dep’t 1968).
11. CPLR 2101(e) (emphasis added).

12. CPLR 2102(c).

13. 25 Misc. 3d 802 (Sup. Ct., N.Y. Co. 2009).

14. Tt should be noted that the Clerk’s office did not submit any papers in
opposition to the Petition. See id. at 803.

15. Id. at 804.
16. Id.

17. Id. (citing Alexander, Supp. Practice Commentaries, McKinney’s Cons
Laws of NY, Book 7B, CPLR 2102, 2009 Pocket Part, at 283).

18. Seeid.

19. As discussed in Part IV below, a recent Supreme Court decision suggests
that even making this determination is beyond the Clerk’s power when pre-
sented with a judgment by confession pursuant to CPLR 3218.

20. N.Y. General Obligations Law § 5-501(1), (2) (GOL).

21. N.Y. Banking Law § 14-a.

22. See GOL § 5-501(6)(a).

23. See N.Y. Penal Law §§ 190.40, 190.42.

24. See GOL § 5-501(6)(b).

25. See Hammelburger v. Foursome Inn Corp., 54 N.Y.2d 580, 594 n.5 (1981).

26. See Shifer v. Kelmendi, 204 A.D.2d 300, 301 (2d Dep’t 1994) (“the net
advance is to be calculated by deducting the initial discount, but not the pre-
paid interest, from the loan amount”) (citing Hammelburger, 54 N.Y.2d at 594
n.5).

27. See Band Realty Co. v. N. Brewster, Inc., 37 N.Y.2d 460, 462 (1975) (holding
that “the courts should not substitute the so-called “present value” method of
computing interest, although arithmetically more precise, for the traditional
method of computation in determining whether interest is usurious”).

28. See Broad & Wall Corp. v. O’Connor, 13 A.D.2d 462, 462 (1st Dep’t 1961).

29. See Pro Player Funding LLC v. Goodman, Index No. 111408/11, NYL]J
1202536337212, at *4 (Sup. Ct., N.Y. Co., Dec. 9, 2011) (“In the event that . . .
the non-party debtors contest the terms of the judgments, each may file a ple-
nary action to vacate”).

30. Seeid. at *5 (“However, to conduct such analysis going beyond CPLR
§3218 . . . is outside the scope of the clerk’s duties . . . Moreover, if respondent
were permitted to conduct the legal analysis required to determine that the
interest rate charged may violate the usury laws, there would be nothing pro-
hibiting respondent from making the final legal determination of whether the
interest rates did actually violate the usury laws”).

31. See Solomon v Langer, Index No. 113701/07, 2008 N.Y. Slip Op. 31651U,
at *4 (Sup. Ct., N.Y. Co. June 11, 2008), aff'd, 66 A.D.3d 508 (1st Dep’t 2009)
(internal citations omitted); see also Hicki v. Choice Capital Corp., 264 A.D.2d
710, 711 (2d Dep’t 1999) (“It is well settled that the defense of usury does not
apply where . . . the terms of the mortgage and note impose a rate of interest
in excess of the statutory maximum only after default or maturity.”) (internal
quotations and citations omitted; emphasis added); Fla. Land Holding Corp.

v. Burke, 135 Misc. 341 (Sup. Ct., N.Y. Co. 1929) (“[W]hen an excessive rate of
interest is made payable only in the event of default in payment of the princi-
pal on its due date, there is no usury because the debtor may relieve himself
of all liability by paying the principal and interest theretofore due.”) (citing
Diehl v. Becker, 227 N.Y. 318, 324 (1919)).

32. CPLR 5004 (“Interest shall be at the rate of nine per centum per annum,
except where otherwise provided by statute.”).

33. See Marine Mgmt., Inc. v. Seco Mgmt., Inc., 176 A.D.2d 252, 254 (2d Dep't
1991), aff’d, 80 N.Y.2d 886 (1992).

40 | March/April 2012 | NYSBA Journal

34. Id. at 254 (“ . .. in the absence of a clear, unambiguous, and unequivocal
expression that [the borrower] agreed to pay the highest interest rate allowed
by law, namely, 25%, until the judgment was satisfied, we decline to depart
from precedent establishing the statutory rate of interest of 9% as the proper
rate to be applied to the judgment.”).

35. Banque Nationale De Paris v. 1567 Broadway Ownership Assocs., 248 A.D.2d
154, 155 (1st Dep’t 1998) (“Since the loan documents do not constitute a clear,
unambiguous and unequivocal expression that defendant agreed to pay the
default rate until the judgment was satisfied, and the judgment of foreclosure
provided only that the default rate was to be applied from default and going
forward from the date of computation of the amount owed without specify-
ing that such rate was to survive entry of the judgment, no reason exists

to depart from the rule that the statutory rate applies once a judgment is
entered.”).

36. See Pro Player Funding LLC, Index No. 111408/11, NYL] 1202536337212,
at *4.

37. Gen. Elec. Tech. Servs. Co. v. Perez, 156 A.D.2d 781, 784 (3d Dep’t 1989).

38. See Pro Player Funding LLC, Index No. 111408/11, NYL]J 1202536337212,
at *3.

39. Id. at *4.

40. Id.

41. Id.

42. CPLR 7804(c).

43. CPLR 311(4).

44. See, e.g., Kornfeld v. NRX Techs., Inc., 93 A.D.2d 772, 773 (1st Dep’t 1983).

45. See generally CPLR 308, 310, 311, 311-A (outlining the methods of personal
service upon a natural person, partnership, corporation and limited liability
corporation).

46. See, e.g., Pro Player Funding LLC v. Allen, Index No. 101348/2011 (Sup. Ct.,
N.Y. Co. Feb. 28, 2011) (Tingling, J.) (short-form order).

47. This is because another state may refuse to give a sister state judgment
full faith and credit. See Kwatra v. Mehta, Index No. 107486/09, 2009 NY Slip
Op. 31992(U) at *2 (Sup. Ct., N.Y. Co. Aug. 31, 2009) (“No other state can
vacate this State’s judgments. At most, they can only refuse to give it full faith
and credit in their own state.”). Notwithstanding the Full Faith and Credit
Clause of the United States Constitution, U.S. Const., Art. IV, §1, sister state
judgments are subject to collateral attack based on lack of personal or subject
matter jurisdiction. See Nat'l Exch. Bank v. Wiley, 195 U.S. 257, 269-70 (1904);
Grover & Baker Sewing Mach. Co. v. Radcliffe, 137 U.S. 287, 294 (1890); see also
Fiore v. Oakwood Plaza Shopping Ctr., Inc., 78 N.Y.2d 572, 580 (1991) (“Cognovit
judgments entered in other jurisdictions cannot automatically be denied full
faith and credit; rather, enforceability must depend on the facts of each case.
More particularly, it must be determined that the judgment debtor made

a voluntary, knowing and intelligent waiver of the right to notice and an
opportunity to be heard.”).

48. Tara Enters., Inc. v. Daribar Mgmt. Corp., 369 N.J. Super. 45, 56 (App. Div.
2004) (“Entry of judgment by confession has long been viewed with judicial
distaste. Such judgments have been described as the loosest way of binding a
man’s property that was devised in any civilized country.”) (internal citations
and quotations omitted).

49. See, e.g., Gene’s Gulf v. Walnut Equip. Leasing Co., 391 So. 2d 753, 754 (Fla.
Dist. Ct. App. 5th Dist. 1980) (“In Florida, confession of judgment provisions
are invalid, although contracts are not necessarily invalid in their entirety
because of the inclusion of such provision where the clause is severable.”)
(citing, inter alia, Fla. Stat. § 55.05); KRS § 372.140 (2011) (“Any power of attor-
ney to confess judgment or to suffer judgment to pass by default or other-
wise, and any release of errors, given before an action is instituted, is void.”).

50. See, e.g., Wright v. Robinson, 468 So. 2d 94, 97 (Ala. 1985) (“It is well settled
that, in Alabama, agreements to confess judgment are void as against public
policy.”) (citing Section 8-9-11, Alabama Code (1975)).

51. See, e.g., Burns Ind. Code Ann. § 24-4.5-3-407 (“A debtor may not autho-
rize any person to confess judgment on a claim arising out of a consumer
loan. An authorization in violation of this section is void.”).

52. For example, “[iln New Jersey, sister state judgments by confession are
entitled to full faith and credit.” In Sik Choi v. Hyung Soo Kim, 50 F.3d 244, 248
(3d Cir. 1995) (citing, inter alia, United Pac. Ins. Co. v. Estate of Lamanna, 436
A.2d 965, 968-74 (N.]. Super. Ct. Law Div. 1981)).
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Groninger v. Village
of Mamaroneck: Prior

Written Notice Laws
Are Applicable to
Municipal Parking Lots

By Kenneth E. Pitcoff and Anna J. Ervolina

n a significant win for every municipality in New
IYork State, the Court of Appeals held that munici-

palities are entitled to prior written notice of defects
located within municipally owned parking lots.

New York’s Prior Written Notice Laws
Prior written notice laws have been enacted by virtu-
ally every municipality in the State of New York and
provide that a municipality cannot be held liable for
injuries caused by a hazard located on a “street, high-
way, bridge, culvert, sidewalk or crosswalk” unless the
municipality has been notified in writing of the hazard-
ous condition and has had a reasonable time to cure the
condition.

The Court of Appeals has long recognized that prior
written notice laws are “a valid exercise of legislative
authority” and that such laws “comport[] with the real-
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ity that municipal officials are not aware of every dan-
gerous condition on its streets and public walkways, yet
impose[] responsibility for repair once the municipality
has been served with written notice of an obstruction
or other defect, or liability for the consequences of its
nonfeasance, as the case may be.”!

KenNETH E. PITCOFF is a partner at Morris Duffy Alonso & Faley. He focuses
on high-profile public entity cases. Anna J. Ervolina is an associate at
Morris Duffy Alonso & Faley and manages the firm’s appellate practice.
This article appeared, in a slightly different format, in the Torts, Insurance,
& Compensation Law Section Journal, Winter 2011, Vol. 40, No. 2, pub-
lished by the TICL Section of the New York State Bar Association.




Only two exceptions to the prior written notification
laws have been recognized by the Court of Appeals; name-
ly, where the municipality created the defect through an
affirmative act of negligence, and where a “special use”
confers a special benefit upon the municipality.2

Background of Groninger v. Village of Mamaroneck
In Groninger v. Village of Mamaroneck, the Court of Appeals
had to decide whether prior written notice laws applied
to parking lots owned by municipalities. The plaintiff,
Margaret Groninger, sued the Village of Mamaroneck for
personal injuries she allegedly sustained after slipping
and falling on ice located in a parking lot owned by the
Village.

The Village moved to dismiss Groninger’s complaint
on the ground that it never received written notice of the
ice condition prior to Groninger’s accident as required by
Village Law § 6-628.3

Groninger opposed the Village’s motion, arguing that
prior written notice was not required when the defective
condition exists in a parking lot because a parking lot is
not one of the six locations enumerated in Village Law §
6-628, namely, a street, highway, bridge, culvert, sidewalk
or crosswalk.

The Supreme Court, Westchester County, found
that prior written notice was required and granted the
Village’s motion and dismissed the complaint.*

Groninger appealed to the Appellate Division, Second
Department which affirmed the dismissal of the com-
plaint but certified to the Court of Appeals the question
of whether its decision and order was properly made.5

The Parties’ Arguments Before the Court of Appeals

In support of her position that Village Law § 6-628 was
not applicable to parking lots, Groninger relied on the
Court of Appeals case Walker v. Town of Hempstead,®
which involved a plaintiff who was injured on a defect
at a paddleball court and held that the Town could not
require prior written notice of a defect in a paddleball
court because a paddleball court was not a location that
was specifically enumerated in the prior written notice
statute. Groninger argued that since the Court of Appeals
struck down the municipal ordinance at issue in Walker,
which attempted to require prior written notice not only
at paddleball courts but also at parking fields, prior writ-
ten notice cannot be required for municipal parking lots
because there is no difference between a parking field and
a parking lot.

Although Groninger acknowledged that every appel-
late department in New York had consistently concluded
that prior written notice laws applied to parking lots,
Groninger argued that the lower appellate court deci-
sions were inconsistent with the Court of Appeals’s deci-
sion in Walker.

The Village countered that Groninger’s analysis was
without merit because it ignored the Court of Appeals’s

decision in Woodson v. City of New York,” which was
decided five years after Walker and rejected the very same
arguments advanced by Groninger.

In Woodson, the plaintiff fell on a defective concrete
stairway leading from a sidewalk up to a municipal park.
Like Groninger, the plaintiff in Woodson argued that prior
written notice was not required because the stairway was
not specifically enumerated in the notice statute, which
was explicitly limited to “streets, highways, bridges, cul-
verts, sidewalks and crosswalks,” and that the stairway
was categorically different from a sidewalk. The Court
of Appeals, however, rejected Woodson’s argument and
held that prior written notice was required.

In so ruling, the Court of Appeals explained that its
decision was not inconsistent with its decision in Walker
“because [the] paddleball court [in Walker] is function-
ally different from each of the six locations enumerated
in General Municipal Law 50-e(4). The stairway in this
case functionally fulfills the same purpose that a stan-
dard sidewalk would serve on flat topography, except
that it is vertical instead of horizontal.”8 Thus, the Village
argued that the Court of Appeals, post-Walker, intention-
ally expanded the scope of prior written notice laws to
include the “functional equivalents” of the locations spe-
cifically enumerated in the statute.

The Village further argued that a “parking lot” is the
functional equivalent of a “highway” because it falls
within the definition of a “highway,” which Vehicle and
Traffic Law § 118 defines as “the entire width between
the boundary lines of every way publicly maintained
when any part thereof is open to the use of the public for
purposes of vehicular travel.” Since a highway is specifi-
cally listed in the prior notice laws, such law extends to
parking lots.

Court of Appeals’s Decision

In a 4-3 decision,® the Court of Appeals expressly rejected
the plaintiff’s argument and affirmed the dismissal of
the plaintiff’s complaint. As argued by the Village, the
Court of Appeals held that the plaintiff could not ignore
its Woodson decision, which was decided after Walker and
which required prior written notice be given of a defect
found at a location that functionally fulfilled the same
purpose as a location named in the statute.

The Court of Appeals further adopted the Village’s
argument that a “parking lot serves the ‘functional pur-
pose’” of a ‘highway,” [and that] [a]s a result, the Village
was entitled to notice and an opportunity to correct any
defect before being required to respond to any claim of
negligence with respect thereto.”

Groninger's Considerable Significance

Virtually every municipality in the State of New York
has enacted a prior written notice law. Likewise, virtu-
ally every municipality in the State of New York owns
parking lots. Thus, being entitled to prior written notice
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of defects in parking lots before liability can be imposed
for injuries resulting from said defects is a tremendous
benefit for municipalities.

Municipally owned parking lots serve the public good
in a variety of ways. For instance, by providing potential
customers with parking spaces, publicly owned parking
lots support local businesses and attractions, which in
turn provide localities with revenue and help promote
local economies by attracting customers and tourists to
their locales. Also, publicly owned parking lots are a
source of revenue in the case of metered parking lots.
Without prior notice, municipalities would be forced
to bear a crushing economic and logistical burden of
monitoring public parking lots and defending against
resultant litigation, which would negatively impact local
economies and be ultimately borne by already overbur-
dened taxpayers.

Groninger is also noteworthy in light of the Court of
Appeals December 2010 decision San Marco v. Village/Town
of Mount Kisco,10 which chipped away at the protections
afforded municipalities under the prior written notice
law. The Court of Appeals long recognized that prior
written notice laws do not shield a municipality from
liability if the municipality created the defect through an
affirmative act of negligence. Prior to San Marco, however,
the “affirmative act of negligence” exception applied only
if the municipality’s affirmative act immediately resulted
in the existence of a dangerous condition.! In San Marco,
the Court of Appeals limited the protection afforded to
municipalities and held that the “immediacy test” did not
extend to hazards which are alleged to have been created
by a municipality’s negligent snow removal activities.

In contrast to San Marco, the Court of Appeals in
Groninger recognized that a “municipality is not expected
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to be cognizant of every crack or defect within its bor-
ders”12 and reaffirmed its commitment to upholding the
legislative purpose of prior written notice statutes, which
is to shield municipalities from liability unless they are
given an opportunity to cure known defects. |

1. See Amabile v. City of Buffalo, 93 N.Y.2d 471, 474 (1999).

2. Id. See also Yarborough v. City of N.Y., 10 N.Y.3d 726, 728 (2008) (once
municipality establishes lack of prior written notice, plaintiff bears burden of
demonstrating that either exception to prior written notice statutes applies).

3. Village Law § 6-628 and CPLR 9804 provide:

No civil action shall be maintained against the village for damages
or injuries to person or property sustained in consequence of any
street, highway, bridge, culvert, sidewalk or crosswalk being defec-
tive, out of repair, unsafe, dangerous or obstructed or for damages
or injuries to persons or property sustained solely in consequence
of the existence of snow or ice upon any sidewalk, crosswalk, street,
highway, bridge or culvert unless written notice of the defective,
unsafe, dangerous or obstructive condition, or of the existence of
the snow or ice, relating to the particular place, was actually given
to the village clerk and there was a failure or neglect within a rea-
sonable time after the receipt of such notice to repair or remove the
defect, danger or obstruction complained of or to cause the snow
or ice to be removed, or the place otherwise made reasonably safe.

4. Groninger v. Vill. of Mamaroneck, 2008 WL 7907374 (N.Y. Sup. Jul. 22, 2008)
(Trial Order).

Groninger v. Vill. of Mamaroneck, 67 A.D.3d 733 (2d Dep’t 2009).
84 N.Y.2d 360 (1994).

93 N.Y.2d 936 (1999).

Id. at 938.

Groninger v. Vill. of Mamaroneck, 17 N.Y.3d 125 (2011) (Opinion by Judge
Plgott Judges Graffeo, Read and Smith concur. Chief Judge Lippman dissents
in an opinion in which Judges Ciparick and Jones concur).

10. 16 N.Y.3d 111 (2010).

11. See Yarborough v. City of N.Y., 10 N.Y.3d 726 (2008); Oboler v. City of N.Y., 8
N.Y.3d 888 (2007).

12. Gorman v. Town of Huntington, 12 N.Y.3d 275, 279 (2009).
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The Business Judgment
Rule Is Alive and
Well in New York

By Clifford S. Weber

Introduction
Most major American corporations are organized under
Delaware law. According to the Delaware Department
of State, Division of Corporations, more than half of the
Fortune 500 companies are incorporated in Delaware.!

The attributes of the Delaware General Corporation
Law and the expertise and sophistication of the
Delaware courts, specifically the Court of Chancery and
the Supreme Court, are often cited as the primary driv-
ers of the choice to incorporate in Delaware. Over the
years, those courts have decided the seminal cases in
the mergers and acquisitions field, such as Revion? and
Unocal,? with which most corporate lawyers are at least
passingly familiar. Those decisions, with their nuanced,
fact-sensitive distinctions about the nature and scope of
directors’ duties, constitute the “go to” jurisprudence for
lawyers counseling the boards of our mega-corporations
regarding business combinations and other significant
matters.

While Delaware law may be the predominant legal
framework for larger companies, it doesn’t entirely
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occupy the field. Many important companies, both SEC-
reporting public ones as well as closely held companies,
are incorporated in New York. For these companies, the
New York Business Corporation Law (BCL) and the com-
mon law developed by our courts comprise the sources of
law governing the rights and obligations of shareholders,
officers and directors in connection with various activi-
ties, including business combinations.

The business judgment rule, of course, is a judge-
made rule fashioned by courts sitting in many American
jurisdictions, including New York. This decisional rule
has engendered scholarly inquiry and debate about its
very nature* — is it procedural, substantive or eviden-
tiary? This article steers clear of such academic rumina-
tions. Instead, here we examine the application of the
business judgment rule by a New York court in a recently
decided case involving a bank holding company incorpo-
rated under New York law. The court’s handling of this
real-world dispute furnishes some practical learning and
guidance for lawyers who counsel New York business
corporations.



Background

Wilber National Bank was an Oneonta-based commer-
cial bank with nearly $1 billion in assets that began
serving its central New York market in 1874. In October
2010, The Wilber Corporation, a New York corporation
and Wilber National Bank’s parent bank holding com-
pany, entered into a merger agreement with Community
Bank System, Inc., the DeWitt, New York, parent of
Community Bank, also a commercial bank. The Wilber
Corporation (Wilber) was, and Community Bank System
Inc. (Community) is, a public, exchange-listed company.
Each company’s board of directors approved the trans-
action unanimously. The deal, valued at $101.8 million,
was structured so that Wilber shareholders received, as
aggregate consideration for their stock, 20% in cash and
80% in Community common stock, subject to adjustment
based upon Community’s share price and Wilber’s asset
quality. The price per share was $9.50, which represented
a substantial premium over Wilber’s $6.00 market price.

The Class Action

Some law firms earn their living by representing share-
holders in class action litigation. Behaving much like
the firms that patrol cyberspace checking SEC filings
to detect 16-b short swing profit violations, these self-
described “shareholder rights” firms post on their web-
sites “investigations” of the fairness of mergers and other
deals shortly after they are announced and actively solicit
shareholders to act as nominal plaintiffs. The “investiga-
tions” are often bereft of facts or evidence, but the threat
of an injunction and delay of the deal frequently per-
suades companies to settle and pay attorney fees (argu-
ably the real purpose of the litigation).

Just days after Wilber and Community announced
the signing of their merger agreement, and months
before filing documents with the SEC, several law firms
proclaimed the launch of investigations into possible
breaches of fiduciary duty by the Wilber directors and
other unspecified violations of law. Two firms claiming
to represent Wilber shareholders contacted Wilber and
Community and tried to extract a settlement. The boards
of directors of both companies refused to negotiate.

On November 3, 2010, Wilber shareholders filed law-
suits in the New York Supreme Court in Otsego County.
Both complaints sought class certification, named Wilber,
Wilber’s directors, and Community Bank System as
defendants and alleged that the director defendants
breached their fiduciary duties by failing to maximize
shareholder value in connection with the merger and
that Community Bank System aided and abetted those
alleged breaches of fiduciary duty. Specifically, the com-
plaints alleged that the directors improperly favored
Community Bank System and discouraged alternative
bids by agreeing to the merger agreement’s non-solici-
tation provision and termination fee provision. Plaintiffs
further alleged that, pursuant to the merger agreement,

Community Bank agreed to appoint two of Wilber’s
directors to the boards of Community Bank System and
to establish an advisory board of Community Bank, made
up of the current directors of Wilber. The complaints also
alleged that the directors and officers of Wilber entered
into voting agreements to vote their shares of Wilber
common stock in favor of the merger. In addition, the
complaints alleged that the consideration to be received
by Wilber’s common shareholders was inadequate and
unfair. Plaintiffs sought an injunction stopping the merg-
er and an award of attorney fees.

The Business Judgment Rule
New York law vests a corporation’s board of directors
with responsibility for direction of the corporate busi-
ness.> Directors may delegate day-to-day management
to officers, but they cannot shed accountability for gov-
ernance or their fiduciary duties of care, good faith and
loyalty.6

The business judgment rule is a judge-made rule that
protects directors” decisions from attack when the direc-
tors act consistently with their fiduciary duties. As the
Court of Appeals has stated in Auerbach v. Bennett, the
leading New York case,

[t]hat doctrine bars judicial inquiry into actions of cor-
porate directors taken in good faith and in the exercise
of honest judgment in the lawful and legitimate fur-
therance of corporate purposes. “Questions of policy,
of management, expediency of contracts or action,
adequacy of consideration, lawful appropriation of
corporate funds to advance corporate interests, are left
solely to their honest and unselfish decision, for their
powers therein are without limitation and free from
restraint, and the exercise of them for the common and
general interests of the corporation may not be ques-
tioned, although the results show that what they did
was unwise or inexpedient.””

The Delaware courts have expressed the business
judgment rule in a variety of formulations, mostly in
cases involving hostile takeover attempts and competing
bids for corporate control.?8 New York courts just don't
deal with major corporations battling in these kinds of
cases that frequently, and consequently, the rule has not
been refined as nicely by the Court of Appeals as it has
been in Delaware.? Auerbach continues to be the definitive
articulation of the business judgment rule in New York.10
For practitioners, that is a blessing. The straightforward
Auerbach rule relieves us of the formidable task of weed-
ing through the thicket of cases describing the ever-evolv-
ing Delaware rule and parsing out the particular iteration
of it that may apply to the facts of our case.

The Decision
Community, Wilber and the Wilber directors answered
the complaint and promptly moved for summary judg-
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ment. On March 28, 2011, the court granted the motion
and dismissed both complaints. The merger closed as

(another typical claim). To support invocation of the rule,
evidence must exist that the directors upheld their duties.

Directors may delegate day-to-day management to officers,

but they cannot shed accountability for governance or their

fiduciary duties of care, good faith and loyalty.

planned on April 8, 2011. The court based its decision

on the following factors, all of which were described in

the proxy statement/prospectus delivered to Wilber’s
shareholders:

* The court gave substantial weight to the process

the Wilber board followed once it decided to sell
the company. This included many meetings with

its financial and legal advisers, solicitation of bids
from nine potential acquirers, detailed analysis and
comparison of the three bids it received, and com-
prehensive instruction on directors’ fiduciary duties
when considering business combinations.

* Wilber received a fairness opinion from a firm that
was independent from the financial advisor that
marketed the company and whose compensation
was contingent on completion of the merger.

The Wilber directors discharged their fiduciary duty

by acting with disinterested independence. Plaintiffs

furnished no evidence of directorial conflicts of
interest or bad faith.

Wilber’s certificate of incorporation authorized the

board to consider the factors enumerated in BCL

§ 717(b), including the long- and short-term inter-

ests of the company and its shareholders and the

effects that the transaction may have on the growth,
development, productivity and profitability of the
company, its employees, customers, creditors and
community.

* New York case law upholds deal protection provi-
sions such as voting (“lockup”) agreements, break-
up fees and other contractual terms the plaintiffs
alleged to be wrongful.

Guidance for New York Directors and Counsel
The Internet enables aggressive lawyers to pounce on
deal announcements, make flimsy allegations, troll cyber-
space for potential plaintiffs and commence litigation to
extract a settlement and attorney fees. In this environ-
ment, the business judgment rule is a company’s and its
directors’ best defense to any Monday morning attack on
the board’s decision to enter into a change of control or
other transaction with material economic consequences.
The defense boils down to this: If they properly dis-
charge their duties, the business judgment rule protects
from liability directors who are sued by shareholders
alleging that they sold the company for an inadequate
price (the typical claim) or that they benefited personally
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The evidence must show that the directors’ conduct was
consistent with due care and loyalty. Documentation of
the board’s deliberative process!! is the evidence that will
support a successful business judgment defense in litiga-
tion seeking to second-guess the board’s transactional
decisions.12
Practical tips for boards considering business combi-
nations include:
¢ Consider including provisions in the company’s
certificate of incorporation that give the board flex-
ibility when considering offers.
Evaluate the prepared marketing materials and
expressions of interest from potential counterparties
carefully and thoroughly. Directors should ask ques-
tions and make certain that they understand the
legal, accounting, financial and regulatory aspects of
any proposed transaction. Directors should educate
themselves to get the best-informed sense of market
value.
Engage and utilize retained experts, including law-
yers, accountants and financial advisors.
Identify and disclose any conflicts of interest posed
by a potential transaction. For example, if a direc-
tor leases property to a potential acquirer or owns
its securities, make certain that he or she discloses
same and seeks advice as to whether to abstain from
any vote on the deal.
¢ Careful consideration of competing offers consumes
time, which busy directors may not be able to
devote. Boards should consider appointing a special
committee of the board to handle ongoing tasks,
including narrowing the field of bidders to con-
sider, filtering different kinds of offers and getting
answers to routine questions from the company’s
advisors.
* Document the process in the minutes and through
the adoption of appropriate resolutions at key junc-
tures. Record all dissenting votes.

Conclusion

Mergers and other major transactions place enormous
stress on directors, officers and employees. Aggressors
count on that and the fear of delay-by-injunction when
they pounce on deals and start hollow litigation. But
as the Wilber-Community case shows, companies don't
have to cave in to a shakedown. The story can end well



for boards that build a solid evidentiary record for the
business judgment rule defense. |

1. See Lewis S. Black, Jr., Why Corporations Choose Delaware, Delaware
Department of State: Division of Corporations (2007), available at http:/ /corp.
delaware.gov/whydelaware/whycorporations_web.pdf.

2. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del.
1986).

3. Unocal v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).

4. See Douglas M. Branson, The Rule That Isn't a Rule — The Business Judgment
Rule, 36 Val. U. L. Rev. 631 (2002).

5. BCL§ 701(a).

6. BCL § 717(a); Stephens v. Nat'l Distillers & Chem. Corp., 1996 WL 384920
(S.D.N.Y. 1996) (The duty of care requires directors to act independently and
thoughtfully, with that degree of care that a prudent person in the director’s
role would exercise. This duty requires that directors act on an informed
basis, include the input of financial and legal advisors, and devote sufficient
time to their decision making.); Foley v. D’Agostino, 21 A.D.2d 60 (1st Dep’t
1964); Bubba Gump Fish & Chips Corp. v. Morris, 240 N.Y.L.J. 61 (Sup. Ct.,
Queens Co. 2008) (The duty of good faith/loyalty requires directors to act in
the best interest of the corporation, subordinate personal gain to the corpora-
tion’s interests, and act with undivided loyalty to the corporation.).

7. Auerbach v. Bennett, 47 N.Y.2d 619, 629 (1979) (internal citation omitted).

8. The Delaware courts have said that under the business judgment rule,
there is a “presumption that in making a business decision, the directors of a
corporation acted on an informed basis, in good faith and in the honest belief
that the action was in the best interest of the company.” Aronson v. Lewis, 473
A.2d 805, 812 (Del. 1984), cited in Smith v. Van Gorkum, 488 A.2d 858, 872 (Del.
1985). In other words, courts “will not invalidate a board’s decision or ques-
tion its reasonableness so long as its decision can be attributed to a rational
business purpose.” Robotti & Co., LLC v. Liddell, 2010 WL 157474 (Del. Ch.
2010) (citing Paramount Commc’ns v. QVC Network, 637 A.2d 34, 45 n.17 (Del.
1994)) (Under this rule, the directors’ decision is protected unless plaintiff

can show that the board breached its duty of care or loyalty.). The Delaware
Supreme Court has remarked, in connection with the judicial analysis of fidu-
ciary duties, that “. . . there is no single blueprint that a board must follow to
fulfill its duties.” Barkan v. Amsted Indus., Inc., 567 A.2d 1279, 1286 (Del. 1989).
Most recently, the Delaware Supreme Court noted that “directors” decisions
must be reasonable, not perfect.” Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 242
(Del. 2009).

9. Reis v. Hazelett Strip-Casting Corp., 28 A.3d 442 (Del. Ch. 2011) (In this
recent decision, the Delaware Chancery court discusses the three levels of
review for evaluating director decision making by Delaware courts (business
judgment rule, enhanced scrutiny, and entire fairness)); see also In re Del Monte
Foods Co. S’holders Litig., 25 A.3d 813 (Del. Ch. 2011).

10. The Court of Appeals has mentioned the business judgment rule in ten
civil cases since Auerbach was decided. Four of those involved the conduct of
residential cooperative boards. See 40 W. 67th St. v. Pullman, 100 N.Y.2d 147
(2003); Levandusky v. One Fifth Ave. Apartment Corp., 75 N.Y.2d 530 (1990); Fe
Bland v. Two Trees Mgmt. Co., 66 N.Y.2d 556 (1985); Alpert v. 28 Williams St.
Corp., 63 N.Y.2d 557 (1984). None of the 10 cases altered the Auerbach formula-
tion in any way.

11. Both the New York and the Delaware decisions focus on the directors’
deliberative process to ascertain whether they properly discharged their
fiduciary duties and are entitled to business judgment rule protection and,
usually, summary judgment. For example, in Auerbach, the New York Court
of Appeals examined the work of the defendant company’s special litigation
committee. See Auerbach, 47 N.Y.2d 619, 629 (1979). In Lyondell, the Delaware
Supreme Court focused on the extent of the board’s deliberations and its
consultations with its financial advisor. See Lyondell, 970 A.2d 235, 242 (Del.
2009). One author has noted that “[b]y placing a premium upon the process
that directors follow to reach a decision, rather than the resulting decision
itself, the business judgment rule serves as a vibrant illustration of process
engineering and the attorney’s role in it.” See Branson, supra note 4, at 632.

12. While the business judgment rule is frequently invoked in the context
of business combinations, it applies to all challenged directorial decisions,
including, for example, the issuance of dilutive stock, entry into a new busi-
ness line or adoption of supermajority voting provisions.
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:
I represent Client Alpha and Client
Beta in unrelated matters. Client Beta
is a federal agency. Client Alpha’s mat-
ter requires me to seek discovery from
a third party, which is bankrupt and
in receivership with Client Beta. Does
this discovery request put me in con-
flict with Client Beta? If so, is this a
waivable conflict? Can I avoid the con-
flict by having another firm seek the
discovery on my firm’s behalf?

Sincerely,

AM. I Conflicted

Dear A.M. . Conflicted:

Your question poses the problem of
the “thrust-upon” conflict, in which an
attorney did not deliberately attempt
to represent two opposing parties, but
because of circumstances outside the
attorney’s control, the attorney finds
him- or herself in that unenviable posi-
tion. Thrust-upon conflicts often arise
due to changes in corporate owner-
ship; the classic example is the law firm
who represents Corporation A in a suit
against Corporation B, and, while the
suit is ongoing, another of the firm’s
clients, Corporation C, acquires Cor-
poration B, thrusting upon the firm the
conflict presented by representing both
the plaintiff and the defendant.

In the classic example, the law firm
cannot waive the conflict. Pursuant to
Rule 1.7(a)(1) of the New York Rules of
Professional Responsibility (the Rules),
alawyer cannot represent a client if the
representation involves representing
differing interests unless the lawyer
satisfies the Rule 1.7(b) exceptions: the
lawyer reasonably believes he or she
can provide competent and diligent
representation to each affected client,
the representation is not legally pro-
hibited, the clients are not opposing
each other in the same litigation, and
the affected clients give their informed
written consent to the representation.
The classic thrust-upon conflict does
not meet the Rule 1.7(b) exception and
thus is not a waivable conflict.

Your situation differs, however,
because you are not directly oppos-
ing an existing client. Instead, you
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represent a client who needs discovery
from a third party who is in receiver-
ship with an existing client. We must
determine, first, if you are adverse or
otherwise in conflict with your client,
and then, if a conflict does exist, deter-
mine whether the conflict is waivable
pursuant to Rule 1.7(b).

Underlying the conflicts rules are
the primary duties lawyers owe their
clients: the duty of loyalty and the
duty of confidentiality. If lawyers were
permitted to represent a client in one
action and be adverse to the client in
another action, we could not be true to
these duties, because the very secrets
learned from the client in the first action
could be valuable ammunition against
the client in the second. A surface-level
analysis of your situation suggests that
your duties to Client Beta would not be
violated if you represent Client Alpha
in its quest for third-party discovery
from the bankrupt entity, because the
records you seek are not Beta’s and
you are not seeking to exploit Beta’s
confidences, given to you under the
veil of attorney-client privilege, for the
benefit of Alpha. Adhering to the strict
letter of your duties, one might con-
clude that there is no conflict.

A surface-level analysis, however, is
not enough. Client Beta, as receiver, has
stepped into the shoes of the bankrupt
entity with the purpose of preserving
the bankruptcy estate. It is Beta who
will be maintaining and managing the
records of the bankrupt entity, and it is
Beta which must respond to any dis-
covery request served on the entity. If
any records of the receivership period
are sought, the records to be produced
are Beta’s as well as the bankrupt
entity’s. For all these reasons, while
the third-party discovery Client Alpha
needs is ostensibly sought from the
bankrupt entity, in actuality the disclo-
sures will come from Beta. If Beta finds
it advisable to oppose the discovery
demand, you would find yourself in an
adversarial position with your client, a
crystalline example of the representa-
tion of differing interests description of
conflicts prohibited by Rule 1.7(a)(1).
With a conflict present, you cannot rep-

resent Alpha in seeking the third-party
discovery from the bankrupt entity
in receivership unless the conflict is
waivable and you are able to obtain the
necessary waivers.

Furthermore, even if this conflict
was not readily apparent, as lawyers
we have a duty to the perception or
appearance of conflicts as well as
actual conflicts. Courts have disquali-
fied attorneys on the basis of percep-
tion alone, even when no evidence
of an actual conflict existed. In Bank
of Tokyo Trust Co. v. Urban Food Malls,
229 AD.2d 14, 22 (1st Dep’t 1996),
for example, the court disqualified a
law firm from acting as counsel to a
receiver “because of the spectre of a
possible conflict” present because an
associate at the firm, who was not
involved in the current dispute, had
worked on matters for the owners of
the properties in receivership when
he worked at another law firm some
10 years prior. While the third-party
discovery you seek may not intrude
into the period in which Client Beta
began acting as receiver, and Beta may

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.



not oppose the discovery request, the
risk of an appearance of a conflict here
is simply too high.

The next question is, Is your conflict
waivable? If your situation fits within
the exceptions described in Rule 1.7(b),
the conflict is waivable. However, you
may want to consider an alternative to
waivers: conflict counsel.

Because only a small and discrete
portion of your representation of Client
Alpha puts you in a conflict with Cli-
ent Beta, you may negotiate a revision
to your engagement letter to Alpha in
order to exclude this particular third-
party discovery from your representa-
tion. Alpha can engage another lawyer
— the conflict counsel — for the limited
purpose of seeking and obtaining the
necessary third-party discovery from
the bankrupt entity. This preserves
your duties of confidentiality and loy-
alty to Alpha and Beta but allows
Alpha to seek the discovery it needs
while avoiding the potentially high
costs of obtaining new counsel Alpha
would incur if, due to the conflict with
Beta, you were disqualified and forced
to discontinue your representation of
Alpha mid-stream.

Limiting the scope of your repre-
sentation of Client Alpha is permit-
ted under Rule 1.2(c), provided the
limitation is reasonable, Alpha gives
its informed consent and, if necessary,
notice is provided to the tribunal and
opposing counsel. Here, the limitation
is reasonable, because you are only
excluding from the representation the
limited issue of the third-party discov-
ery sought from the bankrupt entity.
Assuming Alpha agrees to the limita-
tion, you may limit your representa-
tion to exclude seeking the third-party
discovery.

While conflict counsel do not appear
to be in widespread use in New York,
there is no indication that New York
state courts disfavor their use, and
courts in other jurisdictions have sug-
gested or encouraged their use. See, e.g.,
United States v. Jeffers, 520 F2d 1256, 1266
(7th Cir. 1975) (Stevens, J.) (acknowl-
edging that ethical considerations lim-
ited a lawyer’s ability to thoroughly
cross-examine a witness where the wit-

ness was a former client and suggesting
that the lawyer should have had “some
other lawyer retained for this limited
purpose”); Sumitomo Corp. v. J.P. Mor-
gan & Co., No. 99 Civ. 8780(JSM), No.
99 Civ. 4004 (JSM), 2000 WL 145747, at
*2-5 (S.D.N.Y. Feb. 8, 2000) (defendant
Chase’s motion to disqualify law firm
Paul, Weiss from representing plaintiff
Sumitomo in consolidated action, on the
grounds that Paul, Weiss represented
Chase in other matters, denied because
Paul, Weiss had declined to represent
Sumitomo in action against Chase and
Sumitomo had engaged separate coun-
sel for that action).

Conclusion
Seeking discovery from Client Beta
on behalf of Client Alpha, even where
Beta is merely acting as a receiver for
the party from whom the discovery is
actually needed, creates a conflict, but
the conflict is waivable if your situa-
tion meets the requirements of Rule
1.7(b), i.e., you reasonably believe you
can provide competent and diligent
representation to Alpha and Beta, the
representation is not legally prohibited,
the clients are not opposing each other
in the same litigation, and Alpha and
Beta give their informed written con-
sent to the representation. Addition-
ally, you have the option of obtaining
consent from Alpha to exclude from
your representation seeking discovery
from Beta and advising Alpha to seek
conflict counsel for the limited purpose
of seeking the necessary discovery.

The Forum, by

Vincent J. Syracuse, Esq. and

Amy S. Beard, Esq.

Tannenbaum Helpern Syracuse &

Hirschtritt LLP

New York, New York

QUESTION FOR THE NEXT
ATTORNEY PROFESSIONALISM
FORUM:

To the Forum:

I am an attorney at a law firm with
a large litigation practice. Obviously,
this entails the exchange of numerous
discovery demands between parties,
including demands for a bill of particu-

lars or interrogatories, and demands
for discovery and inspection. In addi-
tion, my cases involve the scheduling
of numerous depositions.

Because of the demands of a busy
practice, opposing attorneys do not
always respond timely to discovery
requests issued by my firm. In addi-
tion, disputes arise between parties
regarding what is discoverable and
whether certain documents have to be
produced. Parties also struggle with
scheduling depositions when written
discovery requests have not been hon-
ored. I have sometimes encountered
attorneys who refuse to respond to
requests for their client’s availability
for deposition.

It is my understanding that attor-
neys are required to engage in good
faith efforts prior to filing motions
to compel discovery responses. How-
ever, I have received motions to com-
pel from adversaries who have made
little to no effort to confer with my
office prior to filing their discovery
motions. I have even received motions
which include the obligatory affidavit
of good faith efforts when no effort
has been made by that party to speak
with me about the allegedly outstand-
ing discovery. In addition, I have often
been in the position of making several
attempts to contact opposing counsel
with respect to outstanding discovery
demands or a refusal to cooperate in
deposition scheduling, without receiv-
ing any response. Phone calls and let-
ters have gone unanswered.

Can the Forum please shed some
light on what is required in order to
fulfill the good faith efforts require-
ment prior to filing a discovery
motion, including a motion to compel?
What efforts are required prior to filing
the motion by the party demanding
compliance? How long must I wait
before filing a motion to compel where
opposing counsel is non-responsive
to my efforts to communicate on this
issue? Do lawyers have an ethical obli-
gation to cooperate with each other
during discovery?

Sincerely,

Undiscovered
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you may serve the papers electroni-
cally (email) if the chief administra-
tor of the court has authorized this
method of service and if the party
has consented to this method of ser-
vice. Most practitioners who serve by
email do so because the case is part of
an electronic filing (e-filing) program
through the New York state courts
and the court rules allow for service
by email.?

The CPLR explains that if a party
to the action is pro se or you can't
serve the party’s attorney, you must
serve the pro se party as outlined in
CPLR 2103(b)(1), (2), (4), (5), or (6).10

If you serve your motion papers or
opposition papers by facsimile, use
facsimile only when your adversary
designates a facsimile number for
service of papers. CPLR 2103(b)(5)
provides that

[tlhe designation of a facsimile
telephone number in the address
block subscribed on a paper served
or filed in the course of an action or
proceeding shall constitute consent
to service by facsimile transmis-
sion in accordance with this sub-
division. An attorney may change
or rescind a facsimile telephone
number by serving a notice on the
other parties.

Serve the motion and supporting
papers at least eight days before the
return date—the date the motion is
scheduled for the judge to hear it in
court. If you're opposing a motion,
serve your opposition papers at least
two days before the return date.ll
The moving party might not always
receive the opposition papers in time
for the return date. If you're the mov-
ing party, give your opposing party
enough time to oppose your motion.
For example, file your moving papers
at least 16 days before the return date.
Your adversary will have to serve its
opposition papers at least seven days
before the return date. If you need
to reply to those papers, do so at
least one day before the return date.
See below for more information on
replies.
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In the last issue, the Legal Writer
discussed bringing motions by order
to show cause. You may not bring a
notice of motion earlier than the eighth
day after you've served the motion
papers;12 therefore, if you want the
motion heard faster, you'll have to
bring your motion by order to show
cause. If you move by order to show
cause, it’s up to the court to determine
the return date, the method of service,
and the service date for the order
to show cause and any opposition
papers.13 Practitioners usually leave
blanks on their orders to show cause
for the court to choose the dates.

When you serve your motion
papers by mail, add five days to
the return date.l4 For example, on an
eight-day notice of motion, the return
date will be 13 days after mailing
(eight days’ notice plus five days for
mail equal 13). On a 16-day notice
of motion, the return date will be 21
days after mailing (16 days plus five
days for mailing equal 21 days).1> A
court might deny your motion even
if your adversary doesn’t appear on
the return date if you didn’t account
for the five days it takes for mailing
and for your adversary to respond
on time.

If you use a facsimile to serve
your papers, no additional time need
be added to the CPLR service period.
CPLR defines “facsimile transmis-
sion” as “any method of transmis-
sion of documents to a facsimile
machine at a remote location which
can automatically produce a tan-
gible copy of such documents.”16
Facsimile is almost instantaneous;
your adversary receives your motion
almost as soon as you send it. If you
use an overnight-delivery service to
serve the motion, add one day to
the prescribed CPLR time periods.1”
The CPLR defines “overnight deliv-
ery service” as “any delivery service
which regularly accepts items for
overnight delivery to any address in
the state.l¥ On an eight-day notice
of motion, for example, the return
date will be nine days after mailing
(eight days’ notice plus one day for
overnight mail equal nine).

You may always ask your adver-
sary for more time to oppose a motion
or to reply or to postpone the return
date of the motion; if your adversary
doesn’t consent, you may ask the court
for more time on the return date.1?

Filing Motions

You must give the court all the
motion papers you've served. File
your papers by the return date, at
the latest, with the clerk’s office or
motion support office.20

When you file your papers, attach
an affidavit of service to the motion
papers. Provide in the affidavit of
service (or affirmation of service, if an
attorney effectuates service) the date
of and the method of service.!

If ajudge hasn’t yet been assigned
to the case, accompany your
motion with a Request for Judicial
Intervention (RJI). File your RJI
along with your motion and serve
it on all the parties. Otherwise, the
court clerk won’t accept your motion
papers.22

Check for specific filing rules
with the motion support office or
the clerk’s office in the county where
you're filing your motion papers.
You'll have to pay a fee when fil-
ing your motion.23 The clerk of the
commercial part or other special-
ized court parts might have different
filing rules and fees. Check CPLR
Article 80 for an explanation of court
fees.

Local rules and the assigned
judge’s rules often discuss require-
ments pertaining to motions. Some
judges require practitioners to deliv-
er their motion papers directly to
the judge’s chambers even after the
practitioner filed the motion. Some
judges like courtesy copies. Others
hate them.

Opposing the Motion
If you've been served with a motion,
you must decide whether to oppose
it.24

If you don’t oppose the motion,
some courts will determine whether
the law supports the motion. But
many will grant the motion on



default, without thinking about it too
much. You should therefore oppose
your adversary’s motion even if you
think the motion is meritless.

Also, most courts won't allow
attorneys who haven’t opposed

A cross-motion is as
effective as a motion

on notice. It seeks
affirmative relief, just
like a regular motion.

a motion in writing to oppose the
motion orally. The failure to sub-
mit written opposition results in a
default.2d

Sometimes you might not need or
want to oppose a motion. Your client
might not want to spend the money
to oppose the motion. Sometimes
filing opposition papers will unnec-
essarily delay your client’s case.
Sometimes your adversary’s motion
is inconsequential: Your adversary
may, for example, move to extend
your adversary’s time to do some-
thing in the case or move to correct
a technical problem. And sometimes
you’ll know that the judge will grant
the motion despite your opposition.
Consider the possibility of consent-
ing to the motion in these circum-
stances.

If you draft opposition to the
motion, label your opposition.
Example: “Plaintiff’s Opposition to
Defendant’s Motion to Dismiss.”
Name the exact motion you're oppos-
ing. If you're opposing more than one
motion, draft a separate affidavit (or
affirmation) for each motion.

You may also serve and file a brief
or memorandum of law if you have a
legal basis for opposing the motion.
If you have only a factual basis to
oppose the motion, affirmations,
affidavits, and exhibits might suffice
to explain to the court why you're
opposing the motion.

You must serve your opposition
papers on all parties.26

Cross-Motions

A party seeking relief against the
moving party may do so by moving
in a separate motion or by cross-mov-
ing. If you cross-move, the same court
or judge will hear the motion and
the cross-motion at the same time.
Under CPLR 2215, a cross-motion is
a demand for relief by someone other
than the moving party. In your cross-
motion, you may demand relief that
doesn’t respond to the relief the mov-
ing party sought. You may demand
several different types of relief or
relief in the alternative.?”

A cross-motion is as effective as a
motion on notice. It seeks affirmative
relief, just like a regular motion.

If you seek affirmative relief from
the court but you put in opposition
papers instead of cross-moving, it
would be error for the court to grant
you the relief you seek.28

Any party served with a motion
may cross-move.

You must serve your cross-motion
on the moving party.2

If you're seeking relief from a non-
moving party, don’t cross-move. File
a separate motion.

If you're cross-moving, serve and
file a notice of cross-motion.30 You'll
have to pay a court fee when you file
your notice of cross-motion.3!

May you cross-move if you've
been served with a motion but the
motion doesn’t directly affect you?
CPLR 2215 suggests that you may
cross-move if you're seeking affirma-
tive relief. When in doubt about cross-
moving, move in a separate motion,
and file your notice of motion and
supporting affidavits.

You may oppose your adversary’s
motion and cross-move at the same
time. All the papers you'd need to
serve and file are in your opposition
and a notice of cross-motion. Your
notice of cross-motion is all you need
to alert the court and your adver-
sary that you're seeking affirmative
relief.32 And your opposition papers
might contain all the evidence the
court needs to decide your cross-
motion. CPLR 2215 provides that
“a party may serve upon the mov-

ing party a notice of cross-motion
demanding relief, with or without
supporting papers” provided you
comply with CPLR 2215(a) and (b). If
you need to give the court addition-
al information —information not in
your opposition papers — to support
the affirmative relief you're seeking,
you may submit in your cross-motion
any affidavits, exhibits, and brief or
memorandum of law.

The amount of time you have to
serve your cross-motion depends on
the amount of notice in the origi-
nal motion. Serve a notice of cross-
motion at least three days before the
return date.33 If you serve by mail,
add three days; therefore, you'd need
six days’ notice before the return date
(three days’ notice plus three days
for mailing). If you use overnight
delivery you’ll need one day’s notice.
Therefore, you’d need four days’
notice before the return date (three
days’ notice plus one day for over-
night mail).

If the original motion gave you at
least 16 days’ notice and demanded
that you respond to the motion at
least seven days in advance of the
return date, you must serve your
cross-motion at least seven days in
advance of the return date. If you
mail your cross-motion, you must
give at least 10 days’ notice (seven
days’ notice plus three days for
mailing). If you use overnight mail,
you’ll need to give one day’s notice.
Therefore, you'll need eight days’
notice before the return date (seven
days’ notice plus one day for over-
night mail).

You may, but you're not required
to, accompany your cross-motion
with supporting papers to substanti-
ate your cross-motion.3* A court may
decide the cross-motion on the papers
in the original motion.

Moving Party’s Reply

You may want to reply to your adver-
sary’s opposition papers. If you reply,
don’t repeat the arguments you made
in your original motion, and don’t

CONTINUED ON PAGE 58
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assert new arguments. Only if your
adversary raised new legal arguments
in the opposition papers should you
address those arguments in a reply.35

If you raise new arguments in your
reply, your adversary won’t have the
opportunity to respond in a sur-reply.
The CPLR doesn’t mention a sur-
reply. If your adversary submits a
sur-reply, a court will not consider
it. In its discretion, though, a court
may sua sponte ask for a sur-reply.

Don’t risk defaulting
for failing to appear
on the return date

for oral argument
in a court that
requires a personal
appearance.

A lawyer must offer a good reason to
explain to the court why a sur-reply is
appropriate.

If you gave your adversary eight
days’ notice on the original motion,
you probably won’t have any time
to reply to the opposition papers. If
you gave your adversary 16 days’
notice on the original motion, your
adversary will have seven days to
oppose the motion, and you’ll have
one day before the return date to
reply.

You must file all papers with the
court no later than the return date.36
Because of time constraints, some
practitioners bring their reply papers
to court on the return date. If you do
that, file your reply and bring a cour-
tesy copy for the court and, possibly,
your adversary.

Appearance on the Return Date
and Oral Argument

In some New York counties, you'll
need to request oral argument for-
mally on a motion. To request oral
argument formally, writing “oral
argument requested” on the notice of
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motion, order to show cause, opposi-
tion paper, or notice of cross-motion
will be sufficient.

In other New York counties, and
depending on the judge, a court
might require oral argument on a
motion. Appear on the return date
and be prepared for oral argument.

In other counties, and depending
on the judge, you might have to
request to submit your motion with-
out oral argument.

Judges have the discretion to allow,
limit, forbid, or require oral argument
on a motion.%” Some judges require
oral argument on some motions but
not on others. Some judges require
oral argument on the return date;
other judges will schedule the argu-
ment or a motion conference for a
later date.

Follow the court procedures
in your county and the individual
judge’s rules.

Don’t risk defaulting for fail-
ing to appear on the return date
for oral argument in a court that
requires a personal appearance.38
If your adversary fails to oppose
your motion or to appear in per-
son (if required), the court will
grant your motion on default if
you made out a prima facie case
for the relief you're seeking in your
motion. If your adversary defaults,
your adversary may move to vacate
the default under CPLR 5015(a)(1)
if your adversary demonstrates an
excusable default and a meritorious
defense or claim.3®

If you and your adversary agree,
you may adjourn the motion. If the
court or judge’s rules permit, pre-
pare a stipulation of adjournment
and submit it to the court clerk or
judge. You may not adjourn a motion
by stipulation more than three times
(no more than 60 total days) unless
the judge’s rules permit longer or fre-
quent adjournments.40

In the next issue, the Legal Writer
will discuss motions to dismiss
and some nuances to CPLR 3211(a)
and (b). |

GERALD LeBoviTs, a Bronx County Civil Court
judge, teaches part time at Columbia, Fordham,
and St. John's law schools. He thanks court
attorney Alexandra Standish for researching
this column. Judge Lebovits's email address is
Glebovits@aol.com.
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LANGUAGE TIPS

uestion: Every year the self-

designated wordsmiths of

Lake Superior State Univer-
sity pfepare a list of English words
to be banished from the American
vocabulary because they are “tired,
over-used, and generally useless.”
Does their list of “banned” words help
to get rid of them?

Answer: No. Only public usage
decides which words to keep and
which to discard from our wordstock;
the public ignores edicts by small
groups. In the 2010 wordsmiths’
list, for example, only two words
have not been seen since the group
banned them: “bromance” and “chill-
axin.”” (But then I had never noticed
those words before 2010, so I am
not an authority on the subject.) On
the other hand, one word the word-
smiths banned was “Obama,” as in
the compound “Obamacare.” That
compound is still in robust health
and has spawned several additional
prefixes since being “banned.”

The English language does change,
however, to the annoyance of some
individuals. Words are added; others
disappear. Our vocabulary expands
and contracts, words change in mean-
ing. One example appears in the word
“robust,” used above. Until recently,
“robust” referred only to the well-
being of animate beings (as in, “the
robust athlete”). But robust has greatly
expanded and is now a fad word,
referring to corporations, endeavors,
and economies.

To be awarded the title “lady,” a
woman once had to be of noble birth.
Then the meaning of “lady” expand-
ed to include upper-class women.
Now every woman is democratically
entitled to the honorarium “lady,”
and to call a female adult a “woman”
borders on insult. (Our local newspa-
per avoids that mistake: in reporting
a physical altercation between two
jail inmates, both were described as
“ladies.”)

While some words expand, others
narrow. During the Middle English
period (approximately 1066 to 1500
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A.D.), any young person was called
“girl.” Now girl has narrowed so that
it describes only a young female per-
son. When a governor of California
expanded it, warning Republicans
not to be “girlie-men” during a politi-
cal campaign, Democrats were furi-
ous. When a new meaning takes over,
the original meaning of a word may
vanish. This has occurred with the
word nice, which meant “ignorant”
when English people borrowed it
from France in 1290. Chaucer adopt-
ed it almost at once, but with new
meanings: “lascivious or wanton.”
Currently, “nice” has lost that pejora-
tive sense and has expanded to mean
“pleasant or agreeable in nature,
attractive in appearance, of good
character, subtle, executed with skill.”
(For other favorable meanings, check
any dictionary.)

Romantic poet John Keats
described the Biblical Ruth as “sick
for home, standing in tears amidst the
alien grain,” which gave most mod-
ern readers a mental image of Ruth,
surrounded by tall corn-stalks. But
that image is false. During the early
19th century Keats wrote that corn
meant “grain,” and since that time
the meaning of corn has narrowed to
identify a specific kind of grain. The
word deer has also narrowed, having
once meant “any wild creature.”

Earmark appears to be a compound
composed of ear and mark. But the
first syllable actually has nothing to
do with an ear, the organ of hearing.
Instead it refers to a seed-bearing
spike from which the word ear was
derived, as in an “ear of corn.” That
is the same ear as appears in earmark,
now a political euphemism which
originally identified the ownership of
a domestic animal.

Folk etymology also results in lan-
guage change. The Dutch word booze
referred to glass bottles shaped like
log cabins, filled with liquor, and sold
by E.C. Booz, a Philadelphia distill-
er. These were called “Booz bottles,”
an eponym. People quickly began
to associate the name of the distiller

with the name of the product; the
word booz added an “e,” its spelling
changed, and booze expanded to mean
any alcoholic drink.

The word hangnail, originally a
compound referring to the damage
a painful house nail might inflict, is
made up of hang (originally ang: pain),
as in the first syllable of “anguish,”
plus nail. As people associated the
pain from damage to the cuticle
of a person’s fingernail, the word
hangnail took on its new name. We
achieved the name cockroach from the
Spanish term (“cucaracha”) because
Americans associated it with the
Spanish words cock (“rooster”) and
roach (“fish”).

In Old English (before 1066) one
word for “man” was gome. Although
that word disappeared, it continued
to be used in the compound brid-
gome, which then became our mod-
ern “bridegroom” because the public
associated the noun gome with the
noun groom (“stable boy”) despite no
link in the two meanings.

We gain wordstock by adopting
it from other languages. The word
caucus was taken from the Algonquin
Indians, sofa from Arabia and potato
from Haiti. We also gain language
by adding new forms from our own
stock: The noun “a lot” (a portion)
came into Middle English from the
verb “to allot.” The verb to beg came
from the noun “beggar” and to burgle
from “burglar.”

We add words as we need them and
discard them when they become use-
less. In the Old English epic Beowulf
there were 59 words for “hero.” On
the way to modern English, 58 were
lost. Icelandic has numerous words

CONTINUED ON PAGE 61
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for “snow.” We need only one. But
everyone is aware of the burgeon-
ing new vocabulary the Internet has
produced.

Efforts to control language usage
are not new. Eighteenth century gram-
marians believed that the language
they had inherited was “extremely
imperfect,” even the best writers
committing “gross improprieties,
which . . . ought to be discarded”
(Grammarian Robert Lowth, 1762).
It’s safe to say that our current crop
of language reformers will have no
more success than was achieved by
Lowth and his earnest group. |
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cussed the motions that litigators

have in their civil-practice arse-
nal. The Legal Writer briefly discussed
the form and content of motions. It
also discussed a motion’s component
parts: the notice of motion;! the sup-
porting affirmations, affidavits, and
exhibits; and the brief, or memoran-
dum of law, in support of the motion.
In this issue, the Legal Writer continues
with more on motion practice.

In the last issue, the Legal Writer dis-

Motion Practice Overview

The documents in motion practice are
your motion papers, also known as
your moving papers. This includes
your notice of motion along with sup-
porting affirmations, affidavits, and
exhibits and your brief, also called a
memorandum of law. Your adversary
might want to answer your motion.
Your adversary’s papers are known as
the opposition, or opposition papers.
You might then want to respond to
your adversary’s opposition. Your
response is called a reply.

You must prepare, serve, and file
the notice of motion along with sup-
porting affirmations, affidavits, and
exhibits to have a court clerk calendar
your motion before a judge. Also
serve and file your brief, or memoran-
dum of law, if you write one. A brief is
helpful but not required.

Attach as exhibits to your motion
copies of the pleadings if your motion
puts the pleadings in issue. Attach
them even if they’re in the court file.
If you're seeking to add or amend
pleadings, moving to intervene,
cross-claiming, or adding a party,
include copies of the older pleadings
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Drafting New York Civil-
Litigation Documents:

Part XIV — Motion Practice
Overview Continued

and your proposed pleadings.2 If you
don’t attach a copy of the pleadings,
or the old and proposed pleadings, a
court might deny your motion.3
Many of the rules discussed below
apply to actions and special pro-
ceedings in New York, although this
column is directed toward actions.
Special proceedings sometimes
have their own rules and unique
procedures. So does Federal Court.
Determine what kind of case you
have and which court will hear it
before consulting the rules below.

Serving Motions

Serve all copies of your motion and
any supporting papers on all the
parties appearing in the action.# You
must also serve all parties in the
action irrespective of the number
of motions you make, and even if
you're opposing or replying to a
motion.>

You don’t need to serve a party
who has failed to appear.

When you’re moving to join addi-
tional parties, you needn’t serve the
prospective parties with copies of
your motion, but you may do so as a
courtesy.6

Serve your motion papers the
same way you'd serve other papers.
The CPLR provides that “papers may
be served by any person not a party
of the age of eighteen years or over.””
Follow the CPLR 2103 requirements
for serving motion papers.

If an attorney represents a party,
you must serve the party’s attorney.
If the same attorney represents more
than one party, serve only one copy of
your motion papers on that attorney.8

Serve the party’s attorney by any of
the methods outlined in CPLR 2103(b)
(1)-(7). Under CPLR 2103(b)(1), you
may deliver the motion personally on
the attorney, inhand. Or, under CPLR
2103(b)(2), you may mail the papers to
the attorney at the address the attor-
ney designated; use the address on

Attach as exhibits to
your motion copies

of the pleadings if
your motion puts the
pleadings in issue.

the attorney’s notice of appearance.
If the attorney has not designated an
address, mail the motion to the attor-
ney’s last known address. Or, under
CPLR 2103(b)(3), you may leave the
motion papers at the attorney’s office
with a person in charge. If no one’s
in charge, you may leave the papers
in a conspicuous place. If the office is
closed, you may drop the papers in
the letter drop or box at the attorney’s
office. Or, under CPLR 2103(b)(4), if
you can’t serve the papers at the attor-
ney’s office, leave the papers at the
attorney’s New York residence with
a person of suitable age or discretion.
Or, under CPLR 2103(b)(5), you may
transmit the papers to the attorney by
facsimile. Or, under CPLR 2103(b)(6),
you may serve the papers by over-
night mail at the address the attorney
designated; if no address is desig-
nated, serve the attorney’s last known
address. Or, under CPLR 2103(b)(7),

CONTINUED ON PAGE 56
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