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Court Funding: 
A Statewide Perspective

As attorneys, we know first 
hand the many negative 
consequences that can result 

from reductions in court funding. In 
fact, we also know that a fundamental 
prerequisite of access to justice is a 
judiciary with adequate funding. In 
keeping with this year’s theme of 
“Justice for All,” the State Bar has 
taken up a new initiative to examine 
this critical issue from a statewide 
perspective. We hope to learn more 
about how different communities are 
affected by funding cuts, find creative 
strategies to mitigate the impact of 
inadequate court funding, and apply 
this knowledge as we coordinate our 
efforts and advocate for reform. 

The delays caused by reductions in 
court funding can have a devastating 
impact on the parties involved 
in criminal and civil litigation. For 
example, inherently difficult family 
court cases can become even more 
agonizing as they are drawn out 
over time; small businesses suffer 
because their resources are tied up 
in unresolved disputes; and some 
criminal defendants are incarcerated 
for inappropriate periods of time as 
they await disposition of their cases. 

Moreover, the savings supposedly 
gained by cutting court funding 
may be overstated in light of the 
resulting losses often suffered by local 

economies. When judicial employees 
are laid off, their lost wages can 
have an exponential effect in the 
community, leading to decreased tax 
revenue. Delays in litigation can result 
in lost business opportunities. And 
protracted foreclosure proceedings can 
lead to extended residential vacancies, 
neglect, and reductions in property 
values. Indeed, experts have suggested 
that the “savings” supposedly realized 
by court cutbacks are significantly 
outpaced by the indirect losses they 
cause.

The American Bar Association 
recently adopted a resolution intro-
duced by its Task Force on Preserva-
tion of the Justice System, which urged 
local, state, and federal policy-makers 
to develop sustainable strategies for 
adequately funding our justice system. 
The resolution also called upon state 
and local bar associations to document 
and publicize the consequences of cut-
backs in court funding. The Task Force 
also issued a report describing some of 
the negative effects that reductions in 
court funding have had on communi-
ties nationwide. Strained judicial bud-
gets lead to layoffs and hiring freezes, 
and inadequate staffing interferes with 
the proper administration of justice. 
The same economic crisis that has led 
to cuts in funding for courts also has 
led to cuts in funding for civil legal 

services, at the same time that the cri-
sis has created a heightened need for 
those services. This places a great deal 
of pressure on already overburdened 
court systems, with consequences that 
affect criminal defendants, civil liti-
gants, local economies, and the general 
public. 

The State Bar has heeded the ABA’s 
call to investigate and discuss this 
important issue. We have asked each 
of our Judicial District Vice Presidents 
to gather information about the effects 
of court funding cuts by reaching 
out to their local bar associations, 
administrative judges and practitioners. 
We aim to identify the types of matters 
that have been most seriously affected 
by cutbacks, to address unmet needs 
in various regions, and to highlight 
creative solutions that have helped 
to mitigate the negative effects of 
inadequate funding. Our sections and 
committees have pitched in to help 
as well, providing additional insight 
on how the court funding problems 
affect substantive practice in different 
fields. We will assemble all of this 
information into a report that will 
describe the impact of court funding 
cuts upon litigants, jurors, judges, 

PRESIDENT’S MESSAGE
VINCENT E. DOYLE III

VINCENT E. DOYLE III can be reached 
at vdoyle@nysba.org.
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of the Justice System member Elaine 
Jones, budget expert and former 
Secretary to the New York State 
Senate Finance Committee Abraham 
Lackman, and economist Roy 
Weinstein. American Bar Association 
President William T. Robinson III will 
deliver introductory remarks. I hope 
that many of you will join us later 
this month for what promises to be an 
engaging and informative event. ■

representation and state funding for 
our justice system. I am thrilled that 
many prominent speakers have agreed 
to participate, including Hon. Richard 
C. Wesley of the United States Court of 
Appeals for the Second Circuit and the 
retired Chief Judge of the State of New 
York Judith S. Kaye. Judge Wesley 
and Judge Kaye will co-moderate a 
panel comprising NYSBA Executive 
Committee member Margaret Finerty, 
ABA Task Force on the Preservation 

judicial staff, attorneys and the public 
in each of their districts. We know that 
different communities have different 
needs and priorities, and we believe 
that this approach will give us a better 
perspective on the various challenges 
across the State.

We also will explore the issue of 
court funding during a special event 
at our 2012 Annual Meeting. This 
year’s Presidential Summit will focus 
on two important issues: immigration 

PRESIDENT’S MESSAGE
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Point of View

The Marcellus Shale: 
A Game Changer for the 
New York Economy?
By Scott R. Kurkoski

SCOTT R. KURKOSKI (Skurkoski@binghamtonlaw.com) is a partner in the 
Binghamton, New York law firm of Levene Gouldin & Thompson, LLP 
where he is chair of the firm’s oil and gas practice group. He is chair of 
the Broome County Bar Association Oil and Gas Committee and attorney 
for the Joint Landowners Coalition of New York, Inc. He also represents 
several landowner coalitions throughout New York. 
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integrity of the well and ultimately oversee development 
and production. 

Before any drilling activity commences, a site is first 
seismically mapped to determine the composition and 
structure of the subsurface. Seismic mapping not only 
provides an understanding of the density and expected 
production of the shale below, but also allows operators 
to evaluate any natural or man-made channels that may 
exist below the subsurface. Then, surveyors, environ-
mental engineers and other professionals conduct field 
reconnaissance to identify environmental concerns such 
as wetlands, wildlife, fauna and streams that must be 
considered onsite. A surveying plan, grading plan and 
stormwater management plan are filed with the DEC and 
water management and withdrawal permits are secured. 

Only after each and every one of these steps is com-
pleted can the drilling, fracturing and production process 
commence. Generally, the drilling process takes three 
weeks to complete. Hydraulic fracturing averages three 
to five days. The tall rigs many associate with gas devel-
opment are only used during the drilling phase. What 
remains after drilling is an area, approximately one acre 
in size, that contains what is known as a “Christmas tree” 
valve and some small tanks and apparatus used to sepa-
rate flowback from natural gas before the gas is shipped 
to market. 

[T]he average size of a multi-well pad for the drilling 
and fracturing phase of operations at 3.5 acres. Aver-
age production pad size, after partial reclamation, is 
estimated at 1.5 acres for a multi-well pad.2

The process of horizontal drilling allows an operator 
to develop 640-acre shale units all from a single well pad. 
The result is a dramatic reduction of surface disturbance 
as compared to multiple 40-acre sites using conventional 
vertical wells. 

Some have expressed concerns about what will be 
produced from the drilling process. The Radow article 
states that radium, chemical toxins and other ingredients, 
will be held in mud-pits and pose “a cumulative threat to 
the state’s complex matrix of aquifers.” This statement is 
incorrect in many respects.

First, the SGEIS mandates the use of closed-loop drill-
ing systems which greatly eliminate the opportunity for 
surface spills or surface contamination. These systems 
have been endorsed by natural gas critics like the Earth-
works Oil and Gas Accountability Project for their ability 
to limit land disturbance from natural gas and signifi-
cantly mitigate environmental impacts.3

Closed-loop drilling employs mechanical processes 
that directly channel all drill cuttings, drilling muds, frac-
turing fluids and other production by-products directly 
to self-contained systems. In New York these systems 
will be outfitted with additional secondary containment 
systems according to the SGEIS, to ensure that none of 
these by-products have the opportunity to interact with 
the natural environment. 

The New York gas rush hit its peak in 2008 but 
was reduced to a trickle when the Department of 
Environmental Conservation began to work on the 

draft Supplemental Generic Environmental Impact State-
ment (SGEIS). New Yorkers who wish to see these oppor-
tunities come to our state have waited for more than three 
years for the DEC to complete its work and have watched 
as opportunities left our state for Pennsylvania, Ohio and 
West Virginia. This article addresses the impacts of gas 
drilling in New York and responds to some of the issues 
raised by Elisabeth Radow in her article published in 
the November/December issue of the New York State 
Bar Association Journal, “Homeowners and Gas Drilling 
Leases: Boon or Bust?”  

After recognizing the potential lying beneath the 
ground upon which they lived and worked, New York 
landowners formed landowner coalitions to educate 
themselves about natural gas development and to 
give themselves better negotiating power to ensure 
improved lease terms. Coalition leaders formed the 
Joint Landowners Coalition of New York, Inc. (JLCNY) 
in January 2010, a nonprofit organization whose mission 
is to foster, promote, advance and protect the common 
interest of the people as it pertains to natural gas devel-
opment through education and best environmental 
practices. The JLCNY now represents 38 landowner 
coalitions, over 800,000 acres and approximately 70,000 
New Yorkers who are in favor of responsible gas devel-
opment in our state. 

The JLCNY members and their families live and work 
in the communities where drilling will occur. Many farm 
their land, continuing the work started by generations 
before them. They serve as the best stewards of the land, 
protecting it for future generations. They also recognize 
that development of our natural gas resources will be a 
game changer for New York by creating jobs, economic 
development and the promise for a better tomorrow for 
thousands of New Yorkers. 

Overview of Natural Gas Production in New York 
and Hydraulic Fracturing
Natural gas production is not a new phenomenon in 
New York. Indeed, our state has a long history regarding 
the safe and responsible development of our oil and gas 
resources. More than 75,000 oil and gas wells have been 
developed in New York since the late 1800s, about 14,000 
of which are still active.1 Of these wells, approximately 
90% have been hydraulically fractured to stimulate 
greater production. 

The natural gas production process is an inherently 
technical one that employs scores of trained profession-
als. Geologists, hydro geologists, engineers, archaeolo-
gists and many other professionals are fully engaged in 
every step of the process including seismic mapping, 
land surveying and, ultimately, site selection. These pro-
fessionals conduct environmental reviews, ensure the 
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years of utilizing this technology and is confirmed in 
studies conducted by the U.S. Environmental Protection 
Agency. The basic reason this is unlikely to occur is that 
literally thousands of feet separate shale rock strata from 
its groundwater aquifer counterpart. In between are thou-
sands of feet of impermeable rock which require fractur-
ing to stimulate release of gases and liquids. Given the 
extensive mapping of the subsurface conducted before 
development, this potential becomes even more remote. 

The DEC reports in the Executive Summary of the 
SGEIS that 

[c]hapters 5 and 6 contain analyses that demonstrate 
that no significant adverse impact to water resources is 
likely to occur due to underground vertical migration 
of fracturing fluids through the shale formations. The 
developable shale formations are vertically separated 
from potential freshwater aquifers by at least 1,000 feet 
of sandstones and shales of moderate to low permea-
bility. In fact, most of the bedrock formations above the 
Marcellus Shale are other shales. That shales must be 
hydraulically fractured to produce fluids is evidence 
that these types of rock formations do not readily 
transmit fluids. The high salinity of native water in the 
Marcellus and other Devonian shales is evidence that 
fluid has been trapped in the pore spaces for hundreds 
of millions of years, implying that there is no mecha-
nism for discharge of fluids to other formations.8

In fact, we have hydraulically fractured over one 
million wells in this country and never had an incident 

Furthermore, the SGEIS 
clearly addresses concerns 
about radioactive materials. 
The DEC says in the execu-
tive summary and chapter 
five of the SGEIS:

[B]ased on the analytical 
results from field-screening 
and gamma ray spectros-
copy performed on samples 
of Marcellus Shale NORM 
[naturally occurring radio-
active material] levels in 
cuttings are not signifi-
cant because the levels are 
similar to those naturally 
encountered in the sur-
rounding environment.4

[T]he results [of gamma ray 
spectroscopy tests], which 
indicate levels of radioactiv-
ity that are essentially equal 
to background values, do 
not indicate an exposure 
concern for workers or the 
general public associated 
with Marcellus cuttings.5

It is important to under-
stand that hydraulic fracturing fluid is composed pri-
marily of water and sand. These two elements compose 
approximately 99.5% of all fracturing fluid components 
with the remainder being chemical additives that accom-
plish two primary goals: to control the proliferation of 
bacteria development in the drilling process and to aid 
in the unrestricted movement of the fluid throughout the 
wellbore. Only a handful of additives are used in each 
fracturing fluid solution with the most common found 
in everyday products. A list of more common additives 
is included in the graphic above. Solutions for individual 
well sites can be found online at www.fracfocus.org. It 
is a myth that the composition of fracturing fluid is a 
“secret.” The contents of fracturing fluid is known to state 
regulatory agencies, emergency responders and residen-
tial homeowners as well. Indeed, in the SGEIS New York 
has proposed some of the strictest disclosure rules in the 
nation: 

The Department’s regime exceeds the requirements of 22 
of the 27 oil and gas producing states reviewed and is on 
par with the five states currently leading the country 
on chemical disclosure. Additionally, the enhanced 
disclosure requirements are equivalent to the proposed 
requirements of the federal Fracturing Awareness and 
Responsibility (FRAC) Act of 2011.6

Another area of concern often raised is the potential 
for groundwater contamination through migration of 
fracturing fluids from the fractured formation to ground-
water aquifers. This has not occurred in more than 60 
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generate fear about the oil and gas industry. Critics sug-
gest that former Vice President Dick Cheney influenced 
Congress to create an exemption to the Safe Drinking 
Water Act (SDWA). The phrase mischaracterizes the facts 
behind the Energy Policy Act of 2005. Further, the infer-
ence that this “loophole” allows corporations to pollute is 
absurd, especially given New York’s stringent laws and 
regulations. 

What occurred in 2005 was anything but an exemption 
to the SDWA. In 1997, the 11th Circuit of the U.S. Court 
of Appeals reached a decision in a case, LEAF v. EPA (118 
F.3d 1467), which overruled U.S. EPA’s previous determi-
nation that hydraulic fracturing was not covered under 
the class II underground injection program. This was a 
decision that contradicted standard practice and existing 
case law as hydraulic fracturing had never in its nearly 
65-year history been regulated under SDWA but rather 
very effectively by the states. In overruling the EPA, the 
court’s decision temporarily altered the purpose and 
intent of the class II underground injection program and 
as a result hydraulic fracturing and other programs were 
adversely affected by uncertainty on how to proceed. 

In response to the court’s decision, Congress clari-
fied its original intent in the 2005 energy bill which was 
supported by nearly three-quarters of the U.S. Senate,15 
including then-Sen. Barack Obama of Illinois. In the 
U.S. House of Representatives, 75 Democrats joined 200 
Republicans in supporting the final bill.16 Again, this 
decision did not “exempt” hydraulic fracturing from 
“decades-old environmental laws governing safe drink-
ing water and clean air” as claimed by the Radow article 
and, as evidenced by the voting record, wasn’t ushered 
through by Vice President Dick Cheney. 

Natural Gas Production and Home Mortgages –
Unintended Consequences?
One of the main narratives the Radow article advances 
is that natural gas production is fraught with pitfalls for 
residential homeowners, suggesting that signing a gas 
lease will cause homeowners to default on their residen-
tial loans. The Radow article ignores the fact that resi-

of groundwater contamination from the process of 
hydraulic fracturing. This is a fact confirmed by the U.S. 
Environmental Protection Agency,9 the Groundwater 
Protection Council,10 recent studies conducted by Penn-
sylvania State University,11 the University of Texas12 
and regulators in 15 different U.S. states13 as well as the 
current Administrator of the U.S. Environmental Protec-
tion Agency.14

Any discussion about the environmental impacts of 
high volume hydraulic fracturing has to include the expe-
rience in Dimock, Pennsylvania, wherein 18 families were 
affected by Marcellus drilling operations. The operations 
led to methane migration and a surface spill.  While these 
are serious matters, high volume hydraulic fracturing 
operations had not begun when these families began to 
experience problems.

The operator and the Pennsylvania Department of 
Environmental Protection came to an agreement con-
firmed in a Consent Order and Settlement Agreement 
dated December 15, 2010. The operator took action and 
provided the affected families with water treatment 
systems and a financial settlement worth twice their 
property values. DEP’s Consent Order also mandated 
the plugging of three natural gas wells that were deemed 
beyond repair. 

I have discussed Dimock with experts like former 
Director of DEC’s Department of Mineral Resources, 
Greg Sovas. Mr. Sovas says:

Given that NY’s Division of Mineral Resources has 
required redundant casing and cementing of wells 
since the 1980’s, it is highly unlikely that the situation 
in Dimock or any of the other gas migration incidents 
in PA would have occurred in NY. Now the Division is 
proposing a third string of pipe in the SGEIS to ensure 
protection of the groundwater.

Oil and gas drilling and production are industrial 
operations; accidents can and do occur. However, the 
affected wells in Dimock represent less than 1% of all Mar-
cellus wells drilled in Pennsylvania. New York’s stricter 
rules and regulations give the state better tools to avert 
such problems. While we seek to better utilize renewable 
resources, many believe that natural gas has an advantage 
over the hazards of coal, oil and nuclear power.

Renewable energy may be in our future but the renew-
ables simply cannot come close to satisfying our energy 
needs. Failing to embrace natural gas development simply 
maintains the status quo – air pollution from coal-fired 
power-plant emissions, environmental devastation from 
strip mining, risks of offshore oil drilling and the threat of 
a nuclear power plant accident. Given these options, most 
believe that natural gas is our best energy option. 

What About the So-Called Halliburton Loophole?
Those opposed to drilling often cite “the Halliburton 
Loophole,” a term popularized by the film Gasland, to 
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The Radow article states: “It is worth noting that 
Wells Fargo, one of Chesapeake’s lenders, stands among 
national lenders that do not grant mortgage loans to 
homeowners with gas leases.” Interestingly enough, 
when I contacted Wells Fargo they had a much different 
opinion on their company’s policy. Jason Menke, Com-
munications Consultant with Wells Fargo Home Mort-
gage, stated:

Wells Fargo has no set policy regarding lending deci-
sions on properties where gas or other drilling and 
mining operations exist. We have made loans on prop-
erties where leases exist.

Wells Fargo is not alone in providing mortgages to 
properties with gas leases. One of our local banks, Che-
mung Canal Trust Company (CCTC) with offices in New 
York and Pennsylvania, has approved multiple mortgag-
es for borrowers with existing gas leases. CCTC has also 
mortgaged properties where the subsurface oil, gas and 
mineral rights have been severed. It is the policy of the 
bank to consider all applications on a case-by-case basis, 
including those in markets that are within the Marcellus 
Shale footprint. 

The New York Times recently published an article 
expressing similar concerns for homeowners with leases 
seeking mortgages. The article was titled “Rush to Drill 
for Natural Gas Creates Conflicts With Mortgages.” The 
article motivated John F. Spall, Director of The Dime Bank 
in Honesdale, Pennsylvania, to state: 

I have been in private practice as a real estate attorney 
in Northeastern Pennsylvania for more years that I’d 
like to admit. My firm has offices in both Pike and 
Lackawanna Counties. I also operated a real estate 
business for a number of years and serve as a Director 
of The Dime Bank, which is headquartered in Wayne 
County. I have also served as local counsel to one 
of the major oil and gas companies operating in our 
area. I offer you all this in the way of background for 
what I’m about to say – that Ian Urbina’s article in the 
New York Times this past week was seriously flawed. 
I reached out to him when I heard he was doing a 
story on this subject. Unfortunately, his deadline 
had already passed by the time I got his reply. I wish 
we had been able to talk, because he got so much so 
wrong.20

Natural gas production is occurring hand-in-hand 
with normal lending procedures right over the border 
in Pennsylvania. Spall cites many positive aspects of gas 
leases on residential property including, but not limited 
to, bonus payments enabling many customers to settle 
mortgages well before their expected maturation and 
lenders assigning gas lease revenues to themselves as 
a way of improving collateral on the loan. Spall also 
declares that review of mortgages on file in counties in 
the Northern Tier of Pennsylvania show many associ-

dential mortgage lending is being conducted in oil and 
gas producing states throughout our country. Lending on 
homes with oil and gas leases is not a new phenomenon. 

In most mortgages, the borrower gives the lender 
rights in real property interests such as easements and 
appurtenances. But an oil and gas lease grants the lessee 
nothing more than the right to enter the lessor’s land 
for the purpose of drilling for and extracting oil or gas 
and has been interpreted as a license, not an easement.17 

Accordingly, the lien of most mortgages does not attach 
to an interest in an oil and gas lease. 

The New York Mortgage-Single Family-Fannie Mae/
Freddie Mac Uniform Instrument contains the following 
no transfer clause: 

Lender may require Immediate Payment in Full of all 
Sums Secured by this Security Instrument if all or any 
part of the Property, or if any right in the Property, 
is sold or transferred without Lender’s prior written 
permission. 

An oil and gas lease will not violate this no transfer 
clause because it is not a sale or transfer of a “right” in 
the property since an oil and gas lease, as a license, gives 
no right in real property.18 Rather, the rights and interests 
created by an oil and gas lease are considered personal 
property in New York for all purposes except taxation.19 

However, one should be cautious about mortgages 
which provide for a lien extending to all rights in the 
property. While less common, clauses such as the follow-
ing will allow a lender to acquire an interest in an oil and 
gas lease: 

[A]ll right, title and interest of Borrower in and to the 
Mortgaged Premises, including without limitation: . . . 
all oil, gas, mineral, timber, sand, gravel, water, natu-
ral resources and other such rights . . . and all leases 
affecting the Mortgaged Premises, which leases and 
all rents, royalties, income and other payments and 
rights thereunder are hereby assigned to Lender dur-
ing the term hereof, and the possession of such leases 
and proceeds therefrom shall be delivered to Lender 
upon its demand.

CONTINUED ON PAGE 16

Point of View



NYSBA Journal  |  January 2012  |  15



16  |  January 2012  |  NYSBA Journal

endorsement to the title insurance policy that affirmative-
ly insures the lender against damage or loss due to the 
exercise of such rights.”22 (The other name for the TIRSA 
9 Endorsement for residential mortgage title policies in 
New York is the Comprehensive Endorsement). For buy-
ers, a “TIRSA Owner’s Extended Protection Policy” can 
provide great coverage, for a small additional premium.23

A poorly negotiated oil and gas lease may create issues 
for the landowner, and so, the best defense against 
problems is representation by competent counsel. A 
carefully negotiated oil and gas lease will protect the 
landowner and his mortgage lender, serve the needs of 
the lessee, and enable required title coverage.

Most practitioners in New York’s gas-producing com-
munities agree that the market will resolve these issues. 
Lenders with stricter policies towards oil and gas leases 
will simply lose market share to their competitors. 

Digging Into Lease Negotiations
A carefully negotiated oil and gas lease is key to protect-
ing the landowner. Most landowners understand today 
that lease negotiations must be conducted by competent 
professionals. Many have turned to landowner coalitions 
for oil and gas expertise and to increase their bargaining 
power with the power of a large block of acreage. Organi-
zations like the Joint Landowners Coalition of New York 
and the National Association of Royalty Owners can also 
provide assistance. 

Indeed, landowners are routinely negotiating special 
setbacks, protections and privileges in their leases. Doz-
ens of addenda to the standard lease are now routine, 
including provisions addressing shut-in fees, indemnifi-
cation, hold harmless, insurance, damages, facility place-
ment, facility access, work timing, storage issues, water 
testing, remediation of damages, operations, vertical 
and horizontal pugh clauses, water usage, audit rights, 
reimbursement of tax rollbacks, protection of agricultural 
activities and erosion and sedimentation control require-
ments and reclamation provisions to ensure restoration of 
the property to its original condition. 

Well-negotiated leases address facilities location in 
great detail and require consultation with the landown-
ers as well as generous setbacks from water sources, 
habitation and other concerns. Many of these setbacks are 
required in the SGEIS itself. Pipelines are excluded from 
the lease and require separately negotiated agreements 
except to the extent required to connect the well pad with 
the gathering line system. Compressor stations are also 
excluded from the lease. 

As is now common practice throughout the indus-
try, many natural gas producing companies enter into 
separate agreements with property owners where a 
significant surface disturbance is planned. These agree-
ments are separate from those that provide access to 
the property owner’s mineral rights below and are 

ated with properties having gas leases and, in virtually 
all those cases, there are corollary assignments of leases 
to the lenders.

I frequently discuss oil and gas related title insurance 
issues with Gil Hoffman, Vice President and District 
Counsel of Chicago Title Insurance Company. Mr. Hoff-
man sent me his thoughts about the Radow article: 

From a title insurance perspective, certainly some oil 
and gas leases will be problematic. However, the more I 
have studied the title issues associated with oil and gas 
leases, the more comfortable I have become in my belief 
that mortgage financing and title insurance can coexist 
peacefully with oil and gas leases, in the great majority 
of cases. Certainly, some title issues will necessitate a bit 
of flexibility and creativity, but nothing extraordinary 
when compared with, say, canals, railroads, mines and 
transmission lines. Also, current and proposed envi-
ronmental controls should serve to protect the market 
value of leased properties. The royalties generated by 
gas leases should enhance Lessor-Borrowers’ ability to 
pay their mortgages, further reducing the risks associ-
ated with mortgage lending of leased property. Lenders 
and title companies need to grow past their general-

ized concerns when confronted with land affected by 
gas leases, recognize that the sky really isn’t falling, 

and get on with the business of lending and insur-
ing on gas-leased property, just as Adirondack 
area Lenders learned to live and loan while 

tolerating the reserved mineral rights present 
in so many titles in that region. We should 

be adjusting our practices to deal with the 
various title issues presented by modern 
gas leasing, rather than rejecting titles to 

gas-leased property. 

Indeed, Fannie Mae recognizes 
“outstanding oil, water or mineral 
rights” as “acceptable . . . minor 
impediments” if “customarily 
waived by other lenders, as long 
as they do not materially alter 
the contour of the property 
or impair its value or useful-
ness for its intended purpos-

es.”21 Similarly, Freddie Mac 
finds title insurance excep-

tions for oil, gas, water 
or mineral rights to be 
“acceptable if commonly 
granted by private insti-
tutional Mortgage inves-
tors in the area where the 
Mortgaged Premises are 
located,” and if, among 
other things, “There 


