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DVD, or as downloadable MP3 fi les, you can fulfi ll your New York MCLE requirement conveniently, economically and 
effi ciently. Save time and money.

For more information on these great benefits, go to 
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NYSBA Member Since 2006
Archer Harvey & Smith, LLC
New York, NY
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Thank You for 
Making a Difference

When I took office in June 2012, 
several former presidents 
told me the year would pass 

by in a flash, but it’s still hard to believe 
my term is almost over. Serving as 
your president has been a remarkable 
experience and undoubtedly one of the 
highlights of my professional career. 
It has been a year filled with activ-
ity, and I thoroughly enjoyed every 
minute of it. In this final President’s 
Message, with my term drawing to a 
close, I would like to review some of 
the key accomplishments of the past 
year and thank the many Bar Associa-
tion leaders, staff and volunteers who 
have made all of this possible. Our 
theme this year was “Making a Differ-
ence,” and I am pleased to share some 
of the ways our Association is making 
a difference, thanks to the efforts of our 
dedicated members.

Special Committee 
on Voter Participation
New York State suffers from one of the 
lowest voter participation rates in the 
nation, ranking 47th in average voter 
turnout in the last three federal elec-
tions. New York’s voter registration also 
consistently lags behind the national 
average. Less than 64% of eligible citi-
zens were registered to vote in 2010, 
and only 35.5% of the voting-eligible 
population cast votes for the highest 
office in the general election that year. 

At the start of my term as president, 
I designated voter participation as a 
top policy priority. We created the Spe-
cial Committee on Voter Participation, 
led by former U.S. Assistant Attorney 
General and New York State Senator 
John R. Dunne (Whiteman Osterman & 
Hanna) and Daniel F. Kolb (Davis Polk 
and Wardwell), to consider possible 

reforms that would remove obstacles to 
registration and voting, while maintain-
ing the integrity of the process. After 
careful study by its bipartisan team of 
experts, the special committee recom-
mended a slate of reforms designed 
to improve voter participation in the 
state. The committee’s recommenda-
tions included modernizing the voter 
registration process, changing voting 
practices to make voting easier and 
more convenient, and increasing pen-
alties for deceptive election practices 
that suppress votes. I am pleased that 
the committee’s recommendations were 
adopted by the House of Delegates in 
January 2013. We have begun advocat-
ing for these reforms before the state 
Legislature, and we are hopeful that 
many of the committee’s recommenda-
tions will be enacted into law.

Special Committee 
on Human Trafficking
In many nations worldwide, human 
trafficking has become a form of mod-
ern slavery. The victims of this crime, 
many of them women and children, 
are often exposed to physical and emo-
tional abuse at the hands of traffickers. 
Victims may be especially vulnerable 
to intimidation because of their immi-
gration status or fear of retaliation. As 
a result, victims may be reluctant to 
report their plight to law enforcement 
agencies, making it difficult to define 
the magnitude of the problem. 

Shortly after I became president, we 
formed a Special Committee on Human 
Trafficking, chaired by Past President 
Bernice Leber (Arent Fox) and San-
dra Rivera (Manatt, Phelps & Phillips). 
The committee is currently finalizing its 
recommendations, which will address 
state and federal laws related to sex 

trafficking, labor trafficking and child 
trafficking. The committee made an 
informational presentation before the 
House of Delegates in April 2013 and 
will submit its final report at our June 
meeting. Human trafficking has also 
been a major priority for the American 
Bar Association this year and I look 
forward to opportunities for the State 
Bar and the ABA to collaborate in this 
important area.

Task Force on Criminal Discovery
Another top priority this year has been 
our Task Force on Criminal Discovery 
Reform, which is studying the wide-
ly varied discovery policies in place 
around the state. In most counties, 
defendants routinely receive limited 
information from prosecutors about 
their cases before trial, and important 
information is too often revealed so 
late in the proceedings that defense 
attorneys may be unable to properly 
investigate the evidence, fairly weigh 
plea offers or mount a legitimate 
defense. The committee has looked at 
the current discovery laws, standards 
adopted by other states, and “open-
file” discovery practices (like those 
used in certain counties in New York 

PRESIDENT’S MESSAGE
SEYMOUR W. JAMES, JR.

SEYMOUR W. JAMES, JR., can be reached 
at sjames@nysba.org.
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including government, academia and 
in-house opportunities. Sections also 
demonstrated a strong commitment to 
reflecting diversity in their CLE panels 
and section publications. 

As the Diversity Challenge drew to 
a close, NYSBA Sections joined together 
to roll out a new, pilot Association-wide 
Mentoring Program, designed to build 
relationships between experienced 
attorneys and diverse attorneys who 
are interested in becoming future sec-
tion leaders. Among the many goals 
of this new mentoring program is the 
development of a diverse network of 
colleagues, allowing young attorneys 
to build perspective and become adept 
at meeting the demands of the legal 
profession in the 21st century. We are 
thankful to retired Court of Appeals 
Judge Carmen Beauchamp Ciparick 
and President-Elect Designee Glenn 
Lau-Kee for co-chairing this initiative, 
and I am confident that it will be of tre-
mendous benefit to our members.

State Legislative Priorities
We continue to advance our legislative 
priorities. These include reinforcing 
the integrity of New York’s justice 
system; supporting appropriate judi-
cial compensation; advocating for ade-
quate financial support for civil legal 
services and indigent criminal defense, 
and measures to increase the age of 
criminal responsibility to 18; support-
ing the sealing of records pertaining to 
certain criminal offenses; and support-
ing modernization of the laws govern-
ing non-profits in New York State. 
We actively supported the Judiciary 
Budget request, which proposed $40 
million for civil legal services, $15 mil-
lion to assist the Interest on Lawyer 
Account Fund, and more than $8 mil-
lion for the continued implementation 
of long-overdue judicial pay raises. 
We were pleased that the budget was 
passed without any reductions. 

We will continue to support a 
package of bills intended to prevent 
wrongful convictions, with a particu-
lar focus on mandatory video record-
ing of custodial interrogations. We 
were pleased that Governor Cuomo 

increasingly diverse society, a repre-
sentative legal profession is necessary 
to maintain the legitimacy of our legal 
system and respect for the rule of law. 
A diverse legal profession allows us to 
better represent our clients and helps to 
ensure the fair administration of justice. 

Having embraced diversity as an 
official Association policy, we believe 
that it is our responsibility as the larg-
est voluntary state bar association to 
set an example and to play a leading 
role in supporting diversity in the law. 
Last August, we submitted an amicus 
curiae brief in the case of Fisher v. 
University of Texas, which highlighted 
the importance of racial and ethnic 
diversity in the legal profession and 
the need to maintain an adequate flow 
of diverse students in the undergradu-
ate pipeline. We are also continuously 
working to improve the diversity of 
our own membership.

In 2011, Past President Vincent E. 
Doyle issued the President’s Section 
Diversity Challenge, and we were 
thrilled to receive a prestigious ABA 
Partnership Award in recognition of 
our efforts. We continued the Section 
Diversity Challenge with this year’s 
theme, “Reaching for the Next Level.”  
I challenged each Section to strive for 
diverse representation in section activi-
ties, committee participation, CLE pre-
sentations and to increase their efforts 
to collaborate with minority bars to 
create meaningful, lasting opportunities 
for participation by diverse members.

The Sections met the challenge by 
designating diversity seats on section 
executive committees; creating schol-
arships to section events and meetings; 
developing a resource guide emphasiz-
ing training and mentoring resources, 
outreach and publication strategies, 
and best practices; instituting targeted 
outreach to diversity committees and 
organizations at law schools; partici-
pating in NYSBA law school events; 
and establishing “Under 10” groups, 
allowing new attorneys to serve as a 
resource for professional development. 
Focus on issues affecting female law-
yers also increased, with efforts to draw 
attention to different career options 

State and elsewhere), which provide 
for the sharing of all or most of the 
information in prosecutors’ case files 
well in advance of trial. 

The task force is finalizing its rec-
ommendations for reforms that would 
facilitate the early exchange of criti-
cal information by prosecutors and 
defense attorneys, prior to trial. These 
proposed changes to New York’s Crim-
inal Procedure Law would remove 
some of the barriers that make it diffi-
cult for defense counsel to quickly and 
accurately assess a case and provide 
appropriate advice and representation. 
The task force is co-chaired by Court 
of Claims Judge Mark R. Dwyer and 
Peter Harvey (Patterson Belknap Webb 
& Tyler) and it is expected to issue its 
report and recommendations for con-
sideration by the State Bar’s House of 
Delegates at an upcoming meeting.

Special Committee 
on Prisoner Reentry
Each year, tens of thousands of indi-
viduals are released from New York’s 
correctional facilities, and too many of 
them face major challenges that can 
make it difficult to successfully rein-
tegrate into our communities. These 
challenges can lead to unemployment, 
homelessness, untreated substance 
abuse and health problems, family 
disruptions and recidivism. We have 
established a Special Committee on 
Prisoner Reentry to address these con-
cerns and develop recommendations 
to stem discrimination against former 
prisoners and improve educational, 
housing and employment opportuni-
ties. These reforms could have a sig-
nificant impact on achieving success-
ful reentry and preventing re-offense. 
The work of the Special Committee, 
ably chaired by Ron Tabak (Skadden, 
Arps, Slate, Meagher & Flom) and 
Sheila Gaddis (Hiscock & Barclay), is 
still under way, and we look forward 
to receiving its recommendations.

Diversity 
Achieving diversity and inclusion is 
an ongoing and multi-faceted goal for 
the State Bar and our profession. In our 

PRESIDENT’S MESSAGE



staff, and I cannot thank them enough 
for their dedication and support of the 
Association. I have been fortunate to 
work with an excellent team of offi-
cers: Treasurer Claire Gutekunst, Sec-
retary David Miranda and President-
Elect David Schraver. Dave has been 
a tremendous partner and his leader-
ship will take our Association to even 
greater heights in the coming year. In 
addition, our superb Executive Director 
Patricia Bucklin and the State Bar staff 
do an outstanding job of managing 
operations and helping us to imple-
ment the policies of our Association. Of 
course, all of our work is made possible 
by the thousands of dedicated attorney 
volunteers who take the time to share 
their expertise for the good of the pro-
fession and the public. I must give spe-
cial thanks to my wife, Justice Cheryl 
Chambers, whose support for me has 
been unwavering, and thank my col-
leagues at The Legal Aid Society who 
regularly filled in for me when I was 
working on Bar Association matters. 

It has been an honor and a privi-
lege to be your president during such
a productive and exciting year and I 
thank each and every member for the 
opportunity to have served. I look for-
ward to continuing to work with you 
in the years to come as a member of 
the House of Delegates. ■

residents. We quickly organized a CLE 
training at the Bar Center which was 
simultaneously webcast to more than 
2,000 viewers. That program provided 
an overview of the legal issues that 
arise due to natural disasters, identi-
fied relevant state and federal relief 
programs and discussed best practices 
in client counseling in disaster relief 
situations. In addition, we co-sponsored 
other legal training programs to pro-
vide lawyers with the information they 
needed to assist the storm’s survivors. 
We have also been working closely 
with local bar associations and legal 
service providers in the affected areas 
and holding regular conference calls to 
ascertain the types of assistance needed, 
share information on legal issues that 
arose, help publicize legal clinics and 
recruit attorney volunteers. 

In conjunction with the New York 
Bar Foundation, we have established 
a fund to support local bar associa-
tions and legal services providers that 
have been assisting people affected by 
the storm. We have raised more than 
$60,000 for that fund and have begun 
the grant application process.

Conclusion
Our accomplishments this year were 
the result of the hard work of our 
officers, executive committee, commit-
tee and section chairs, members and 

discussed that provision, as well as 
another proposal we support, reform-
ing identification procedures, during 
his State of the State address. In addi-
tion, the New York City Police Depart-
ment announced that it will begin 
recording all post-arrest interrogations 
in sex-crime and murder cases. We are 
hopeful that this development will 
pave the way for legislation mandating 
recording of interrogations during the 
2013 legislative session. 

Sequestration and 
Federal Court Funding
At the federal level, we have been 
very vocal about the potential nega-
tive impact of sequestration on the 
federal courts and the Legal Services 
Corporation (LSC). We have called on 
Congress to fund these institutions at 
levels that are adequate to permit them 
to function effectively. We have been 
collaborating with local bar presidents, 
NYSBA leaders and New York’s busi-
ness community to carry our message 
regarding the impact of sequestration 
to many audiences. We have issued 
joint letters and press statements and 
brought leaders together for lobbying 
visits in Washington, D.C. 

On January 1, Congress enacted 
the American Taxpayer Relief Act of 
2012, which delayed sequestration 
until March 1. Facing this calendar, 
we proposed a resolution at the ABA 
meeting in February calling on officials 
to protect the federal courts and LSC. 
We were pleased that the resolution 
passed. Unfortunately, sequestration 
was implemented on March 1 and the 
debate continues in Congress. We will 
continue our advocacy on behalf of our 
courts and civil legal services provid-
ers to enable our citizens to have access 
to justice.

Superstorm Sandy Relief Efforts
When Superstorm Sandy struck in late 
October and devastated communities 
in downstate New York, the State Bar’s 
Lawyer Referral and Information Ser-
vices Department responded within 
days by implementing an emergen-
cy hotline and recruiting volunteer 
attorneys to field calls from distressed 
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“Escrow” rhymes with “death row.” This is a handy way to remem-
ber how carefully a New York lawyer should treat an escrow 
account.Unlike the American Bar Association Model Rules of 

Professional Conduct (the ABA Model Rules) and rules in other states, New 
York is the only state whose ethics rules specifically prescribe disciplinary 
action for mishandling escrow accounts.1 In addition, New York lawyers are 
required to certify their familiarity with the escrow funds rule, Rule 1.15, 
when they biennially register to practice. Clearly, when it comes to escrow 
funds held by a lawyer, New York means business.

Yet, despite these specific warnings, many lawyers still run afoul of Rule 
1.15. Some violations are deliberate and flagrant, but others are mere mis-
takes – subtle and unintentional. Irrespective of intent, however, lawyers who 
violate the escrow rules are exposed to censure, suspension or disbarment.

This article reviews some common ideas about what constitutes ethi-
cal conduct in handling escrow funds and suggests best practices to avoid 
violations. 

Escrow Ethics: True or False? 
As long as lawyers do not commingle client funds, they have fully 
complied with the escrow rules. 
False: Implicit in the attorney-client relationship is a fiduciary and ethical 
obligation to the client to properly handle client and third-party funds by 
establishing and maintaining an attorney trust or escrow account. This duty 
is governed by specific ethics rules. Avoiding the commingling of client 
funds is only one of the many duties under those rules. 

New York’s Rule 1.15 contains strict and strongly enforced rules for 
escrow accounts. It has a long and detailed list of do’s and don’ts. In addi-
tion to prohibiting commingling client or third-party funds with the lawyers’ 
funds (or, of course, misappropriating them), it requires:

DEVIKA KEWALRAMANI (DKewalramani@MosesSinger.com) is a partner at Moses & Singer LLP 
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• separate and specially designated accounts for 
escrow funds;

• notification to a client or third person upon the 
receipt of escrow funds;

• prompt payment from escrow accounts on proper 
request;

• complete and accurate record-keeping procedures;
• disbursements to be made only by New York-admit-

ted lawyers; and 
• account withdrawals to be made only to a named 

payee and not to cash. 

The Preamble to the Rules states that failing to com-
ply with a rule is a “basis for invoking the disciplinary 
process.”2 This warning statement is repeated in the final 
section of Rule 1.15. Rule 1.15(j) cautions: “A lawyer who 
does not maintain and keep the accounts and records 
as specified and required by this Rule, or who does not 
produce any such records pursuant to this Rule, shall be 
deemed in violation of these Rules and shall be subject to 
disciplinary proceedings.”3 

Both intentional and unintentional conversion 
of client funds can result in disciplinary charges.
True: When a lawyer acts with the motive or intent to 
convert client escrow funds and deliberately withdraws 
or uses such funds without the client’s permission or 
authority, courts refer to such conduct as acting with 
“venal” intent.4 The fact that the lawyer planned to return 
the funds does not mitigate the offense. In In re Birnbaum, 
the Appellate Division, First Department, observed, “This 
Court has consistently found that ‘[a]bsent extremely 
unusual mitigating circumstances,’ an attorney who has 
intentionally misappropriated client funds is presump-
tively unfit to practice law and that such conduct war-
rants disbarment.”5 

Repayment of converted escrow funds has not been 
considered an “extremely unusual mitigating circum-
stance” and “does not excuse the wrongful conduct.”6 
As stated by the Appellate Division, First Department, 
in In re Baumgarten, “[t]he fact that [a lawyer] intended 
to replenish the funds he utilized and did in fact pay 
back his clients is not relevant to the issue whether he 
acted with venal intent. Attorneys, such as respondent, 
who have intentionally converted client funds, must be 
disbarred.”7

Unintentional conversion, referred to as “nonvenal,” 
can still result in disciplinary charges. In In re Altome-
rianos, the Appellate Division, First Department, found a 
two-year suspension was warranted where an attorney 
commingled and converted escrow funds even though 

he lacked venal intent.8 Similarly, in In re Tepper, the 
First Department found that a two-year suspension was 
appropriate for “careless and nonvenal invasion of client 
funds for personal and business uses.”9 

One example of how unintentional conversion can 
occur is when multiple client or third-party funds are 
held together in a single master escrow account. Many 
lawyers maintain multi-client escrow accounts where the 
funds of different clients or third parties are commingled. 
Although Rule 1.15 explicitly prohibits commingling the 
lawyer’s funds with client or third-party funds,10 the 

rule does not require the lawyer to segregate funds of 
multiple clients or third parties. However, conversion 
of escrow funds in such joint accounts can take place if 
a withdrawal is made for the benefit of a client whose 
deposits have not yet cleared the account. In such a case, 
the withdrawn amount comes from funds that had been 
deposited on behalf of other clients or third parties. In In 
re Joyce, the Appellate Division, Second Department, sus-
pended an attorney for three years after he issued checks 
from his escrow account in excess of the amount available 
for the client and in advance of a deposit which was to be 
the source of the funds, causing the checks to be cleared 
against other client or third-party funds.11 

Even innocent mistakes in handling an attorney’s 
escrow account may subject a lawyer to disciplinary 
proceedings. For instance, a lawyer may innocently issue 
a check from the attorney trust or escrow account to 
“cash,” but this violates the rule because checks drawn 
on an attorney escrow account must be made payable to 
a named payee.12 Although such errors can be innocuous, 
courts have repeatedly held that acting without venality 
is merely a mitigating factor in determining sanctions, 
but not probative of whether the lawyer has committed 
an ethical violation.13 

No harm, no foul!
False: Although in violating the escrow rules a lawyer 
may not have harmed his client or a third person, the 
lawyer may still be in trouble. Courts have held that, 
“[i]n determining an appropriate measure of discipline 
to impose, we have considered the respondent’s alleged 
lack of venal intent, the fact that he did not use the escrow 
funds for his own benefit, and the lack of ultimate harm to 
any clients or third parties. The [attorney] is, nevertheless, 
guilty of gross mismanagement of his escrow fund and 
failing to supervise and review his escrow account.”14

In In re Francis, the grievance committee filed charges 
against an attorney for commingling personal funds with 
client escrow funds and for failing to maintain an escrow 

Even if a lawyer is not directly responsible for the mishandling 
of escrow funds, he or she may still be held accountable.
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of some other states, also place responsibility on the law 
firm itself for the unethical conduct of its lawyers. 

In In re Cardoso, an attorney was found guilty of 
professional misconduct for failing to review for irregu-
larities the financial and bookkeeping records of his firm 
after his partner deposited and withdrew personal funds 
into the attorney escrow account for personal use, includ-
ing making payments to himself and to his brother. After 
discovering the improprieties, the attorney dissolved the 
partnership and contacted the grievance committee.20 
The Appellate Division, Second Department, held that, 
as a partner in the law firm, he had “a responsibility to 
oversee his partner’s handling of the escrow account.”21 
The absence of venal intent does not excuse the failure 
to properly monitor an escrow account, although it can 
be a mitigating factor in the severity of the sanction 
imposed.22 

If lawyers delegate their fiduciary duties to 
suitably qualified non-lawyers, such as bookkeepers 
or paralegals, and a mistake is made, they will not 
be held accountable.
False. Similar to Rule 5.1, which imposes ethical respon-
sibility for the conduct of other lawyers, Rule 5.3 impos-
es ethical responsibility for the conduct of non-lawyers 
(“Lawyer’s Responsibility for Conduct of Nonlawyers”). 
Rule 5.3(a) requires law firms and lawyers with direct 
supervisory authority to adequately supervise the work 
of non-lawyers. Its structure parallels that of Rule 
5.1: Rule 5.3(b) imposes personal responsibility on the 

ledger after a check drawn on his escrow account was 
dishonored.15 The attorney represented mainly poor and 
unemployed clients and in attempting to help his clients 
would make mortgage and application fee payments on 
their behalf. The attorney also deposited personal money 
into the account to provide a cushion for these withdraw-
als. After making payments and returning fees to clients 
in need of money, there was a discrepancy in the escrow 
account which resulted in a dishonored check. Although 
the attorney never converted money for personal use and 
was helping those less fortunate, the Appellate Division, 
First Department, found that his “commendable inten-
tions did not excuse his failure to familiarize himself with 
the rules.”16 The attorney was censured for nonvenal 
escrow violations under then-Disciplinary Rule 9-102(a) 
and (b) (the pre-2009 escrow fund rule, which was sub-
stantially similar to the current rule, Rule 1.15).17 

Rule 1.15 covers only client funds held in escrow, 
not funds of third persons held in escrow. 
False: Rule 1.15 is applicable both to funds held in escrow 
for clients and funds held in escrow for third persons. 
The account establishment, maintenance, segregation, 
notification and recordkeeping duties for funds held in 
escrow for clients also apply to funds held in escrow for 
third persons.18 Holding the funds of a third party in an 
attorney escrow account creates a fiduciary duty to those 
parties as well as to clients. 

If one partner in a firm violates an escrow fund 
ethics rule, the other partners are not responsible.
False. Even if a lawyer is not directly responsible for 
the mishandling of escrow funds, he or she may still 
be held accountable under Rule 5.1, which is titled 
“Responsibilities of Law Firms, Partners, Manag-
ers and Supervisory Lawyers.” 

Rule 5.1(a)–(c) requires law firms and law-
yers with management responsibility and direct 
supervisory authority over other firm lawyers 
to make reasonable efforts to ensure that all 
lawyers in the firm conform to the Rules and to 
adequately supervise the work of partners and 
associates, as appropriate. Rule 5.1(d) imposes 
personal responsibility on the lawyer for an ethical 
violation by another lawyer if the supervising law-
yer (1) orders, directs or ratifies the specific conduct; 
or (2) is a partner, possesses comparable managerial 
responsibility or has supervisory authority over the 
other lawyer and (i) knows of such conduct when 
it could be prevented or its consequences avoided or 
mitigated but fails to take reasonable remedial action or 
(ii) should know of the conduct so that reasonable reme-
dial action could be taken when the consequences of the 
conduct could be avoided or mitigated.19 Furthermore, 
New York Rules, unlike the ABA Model Rules and those 
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lawyer for a violation of the Rules committed by a non-
lawyer retained by or associated with the lawyer if the 
lawyer (1) orders, directs or ratifies the specific conduct 
or (2) is a partner, possesses comparable managerial 
responsibility or has supervisory authority over the non-
lawyer and (i) knows of such conduct when it could be 
prevented or its consequences avoided or mitigated but 
fails to take reasonable remedial action or (ii) should 
know of the conduct so that reasonable remedial action 
could be taken when the consequences of the conduct 
could be avoided or mitigated.23

The lawyer’s fiduciary and ethical duty to clients and 
third parties to safeguard escrow funds cannot be del-
egated away. While lawyers may have non-legal personnel 
deal with escrow funds, failing adequately to supervise the  
non-lawyers is in itself a violation of the Rules,24 and any 
misuse or conversion of escrow funds by the non-lawyers 
may be deemed a breach of that duty by the lawyer. By 
way of example, in In re Iaquinta-Snigur, the Appellate 
Division, Second Department, suspended an attorney for 
three years for, among other things, “[failing] to adequately 
supervise, oversee, inspect, or examine the foregoing work 
of her nonlawyer staff during the aforesaid period, thereby 
contributing to numerous account errors, anomalies, and 
fiduciary improprieties that occurred in connection with 
that account during that time.”25

Merely giving access to a lawyer’s escrow account to 
non-lawyers is not prohibited. Only a lawyer may con-
trol and be a signatory to an escrow account, but a New 
York State Bar Opinion concluded that a paralegal, under 
the close supervision of an attorney, may properly be 
delegated the use of a signature stamp to execute trans-
actions from an escrow account.26 However, the attorney 
can be held responsible for inadequate supervision in any 
wrongdoing committed by the subordinate.

In In re Galasso, the Court of Appeals affirmed sanc-
tions for a lawyer’s failure to monitor and properly 
supervise his non-lawyer brother, who was the book-
keeper for the law practice. The brother converted funds 
from an escrow account after altering the account appli-
cation to include himself as a signatory.27 Finding that 
the lawyer “ceded an unacceptable level of control”28 
over the account to a non-lawyer, the Court held that the 
lawyer thereby created the opportunity for misuse of the 
escrow funds and violated the Rules.

The most prudent way to prevent ethical violations 
resulting from non-lawyer access to escrow funds is dili-
gent lawyer supervision, monitoring and management. 

Escrow violations arise only in small or solo law 
practices and lead only to disciplinary charges.
False: Law firms of all sizes are at risk. Law firms that 
have transactional or commercial practices, such as real 
estate, may be at greater risk of an escrow violation 
because they routinely hold funds belonging to the client 
or others. In addition, the consequences can go beyond 

disciplinary sanctions. Misappropriation of client escrow 
funds can result in civil liability to the client; even crimi-
nal charges are possible.29 

Best Practices 
Segregate, Segregate, Segregate
Although the Rules do not require that attorneys main-
tain separate escrow accounts for each client and permit 
client and third-party funds to be held in a single master 
escrow account, segregating escrow funds into separate 
accounts ensures that no client’s funds are used for the 
benefit of another client. If the lawyer is unable to open 
separate accounts for each client or third party, the lawyer 
should keep scrupulous and detailed records of deposits 
into and withdrawals from the master escrow account.

Records, Records, Records 
Key to avoiding escrow issues is implementing a stan-
dardized recordkeeping process. Lawyers should keep 
detailed records of dates of deposits and withdrawals 
to ensure that funds withdrawn are already available. 
Although Rule 1.15 requires only notification of receipt 
of funds, lawyers may want to make it a practice to 
give written notification to the client of payments or 
disbursements being made from the escrow account on 
the client’s behalf. 

Another good practice is to regularly reconcile 
escrow account records and monitor accounts, particu-
larly if a lawyer has delegated this access or control over 
the funds to another lawyer or non-lawyer employee. 
In California, for example, lawyers are required to 
keep records of deposits, disbursements, sources of 
funds, balances of bank accounts, bank statements and 
canceled checks.30 Each month, lawyers are required 
to reconcile these records with one another. Although 
monthly reconciliation is not specifically required in 
New York, a monthly reconciliation of records associ-
ated with the lawyer escrow accounts may help prevent 
inadvertent mistakes and also assist in promptly identi-
fying any mishaps so that they can be quickly remedied. 
In addition, lawyers should have their records periodi-
cally audited by outside accountants to make sure that 
their records are in order, thereby reducing the possibil-
ity of violating Rule 1.15. 

Supervise, Supervise, Supervise
As noted above, while a non-lawyer is prohibited from 
being a signatory on an attorney escrow account, non-
lawyers may be permitted to stamp the lawyer’s signa-
ture. To reduce the likelihood of misuse or abuse of the 
signature stamp, lawyers should restrict or limit access to 
the signature stamp, providing access only upon review 
or approval of the documentation requiring the stamp. 
Providing periodic training for non-lawyers can also 
help reduce or avoid mistakes in the proper handling of 
escrow funds and accounts.
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Finally, when it comes to your escrow accounts, do not 
trust anyone but yourself. As emphasized by the Court 
of Appeals in Galasso, “[i]t is the ethical responsibility of 
the attorney – not the bookkeeper, the office manager or 
the accountant – to safeguard client funds.”31 Attorneys 
should implement appropriate practices and procedures 
to ensure that lawyers and non-lawyers who have access 
to their firm’s escrow account are always acting in com-
pliance with the Rules.

Conclusion: Escrow Accounts 
Require Continual Attention
Dealing with attorney escrow accounts requires com-
plete honesty, but complete honesty is not enough. Care 
must be taken in the structure and handling of escrow 
accounts, including active supervision and monitoring 
if escrow duties are delegated. Anything less is inviting 
serious trouble.  ■
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Introduction
As readers of this column are no doubt 
painfully aware, I have been obsessed 
with a 2010 decision from the Fourth 
Department, Thompson v. Mather,1 
wherein a unanimous panel of that 
court, in a memorandum opinion, held:

We agree with plaintiff that coun-
sel for a nonparty witness does 
not have a right to object during or 
otherwise to participate in a pre-
trial deposition.2

In short, counsel for the non-party 
has no role to play.

The first trial level decision to apply 
Thompson, in 2011, was Sciara v. Surgi-
cal Associates of Western New York, P.C.,3 
where Justice Curran, while agreeing 
that Thompson did not permit counsel 
for a non-party witness to “actively 
participate” in the deposition, held that

. . . Thompson should be read in 
light of its facts. There, the Fourth 
Department addressed attempts 
by a nonparty witness’s counsel 
to object to form and relevance. 
The relief requested by plaintiff 
on the motion involved in Thomp-
son excepted out objections for 
“privileged matters” and questions 
deemed “abusive or harassing.” 
Thus, the facts in Thompson do not 
support a conclusion that counsel 
for a nonparty witness is prohib-
ited from protecting his or her 
client from an invasion of a privi-
lege or plainly improper question-
ing causing significant prejudice if 
answered.

Uniform Rules §§ 221.2 and 221.3 
are not limited to parties but apply 

to “deponents.” Thus, in the event 
that a question posed to a nonpar-
ty fits within the three exceptions 
listed in § 221.2, the nonparty’s 
attorney is entitled to follow the 
procedures set forth in §§ 221.2 
and 221.3. In accordance with these 
rules, the examining party is enti-
tled to complete the remainder of 
the deposition. In the event a dis-
pute arises regarding the applica-
tion of the Uniform Rules, CPLR 
3103(a) authorizes any “party” or 
“person from whom discovery is 
sought” to apply for a protective 
order. Either a “party” or “person 
from whom discovery is sought” 
is therefore entitled to suspend the 
deposition to serve such a motion. 
The deposition is stayed while the 
motion is pending.

* * *
Based on the above, the request by 
Dr. Chopra’s counsel to “actively” 
participate and represent his cli-
ent’s interests during the deposi-
tion is denied. Rather, his role dur-
ing the deposition is limited to the 
situations governed by Uniform 
Rules §§ 221.2 and 221.3.4

In short, no role could not possibly 
mean no role.

On March 15, 2013, the Fourth 
Department decided the appeal of Jus-
tice Curran’s order in Sciara. By a 3-2 
decision, the majority held that counsel 
for the non-party may not participate 
in the deposition in a limited manner 
based upon §§ 221.2 and 221.3, but 
affirmed the right of the non-party to 
seek a protective order.5

In short, no role means no role.
The Sciara decision is important for 

two reasons. First, in affirming Thomp-
son and eschewing any carve-out for 
privilege or other sensitive matter, the 
Fourth Department decision, which 
I believe is controlling statewide,6 
represents a significant change in the 
practice of conducting and defending 
non-party depositions from what had 
been accepted as the norm by the vast 
majority of attorneys in the state, to 
wit, that counsel for the non-party had 
the right to participate in the deposi-
tion in the same manner as counsel 
for a party. Second, the majority and 
dissenting opinions offer alternative 
views on how to resolve the tension 
between a statute, the CPLR, and a 
regulation, the Uniform Rules for the 
Trial Courts, when the two are, or 
appear to be, in conflict.

The Majority’s Opinion
The majority’s opinion was short and 
to the point:

As we stated in Thompson, “coun-
sel for a nonparty witness does 
not have a right to object during 
or otherwise to participate in a 
pretrial deposition. CPLR 3113(c) 
provides that the examination and 
cross-examination of deposition 
witnesses shall proceed as permit-
ted in the trial of actions in open 
court,” and it is axiomatic that 
counsel for a nonparty witness is 
not permitted to object or oth-
erwise participate in a trial. We 
recognize that 22 NYCRR 221.2 
and 221.3 may be viewed as being 
in conflict with CPLR 3113(c) inas-
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refers to objections “made by any 
of the parties during the course of 
the deposition” (emphasis added). 
Here, the deposition was not taken 
pursuant to that rule, but rather 
was taken pursuant to 22 NYCRR 
part 221, entitled Uniform Rules for 
the Conduct of Depositions, which 

permits deponents, not merely “par-
ties,” to raise objections during 
the course of the deposition. We 
note that, in Thompson, the plaintiff 
moved for an order precluding the 
nonparty deponent’s counsel from 
objecting to the videotaped trial 
testimony “except as to privileged 
matters or in the event that she 
were to deem questioning to be 
abusive or harassing.” Thus, even 
the plaintiff’s counsel in Thompson 
recognized that a nonparty has cer-
tain rights at the deposition.

The majority also relies, as did 
this Court in Thompson, on CPLR 
3113(c), which provides that the 
examination and cross-examina-
tion of deposition witnesses “shall 
proceed as permitted in the trial of 
actions in open court.” The majority 
thus concludes that, because coun-
sel for a nonparty witness is not 
permitted to object or otherwise to 
participate at a trial, counsel for the 
nonparty witness likewise is not 
permitted to object or otherwise 
participate at the nonparty’s depo-
sition. The majority believes that 
there is a conflict between CPLR 
3113(c) and 22 NYCRR 221.2 and 
221.3, which regulations permit an 
“attorney” to interrupt a deposi-
tion in specified circumstances.

We do not believe that CPLR 3113(c) 
must be interpreted in a manner 
that establishes a conflict with the 
Uniform Rules for the New York 
State Trial Courts. “Where the lan-

much as sections 221.2 and 221.3 
provide that an “attorney” may 
not interrupt a deposition except 
in specified circumstances. Never-
theless, it is well established that, 
in the event of a conflict between a 
statute and a regulation, the statute 
controls.

We also recognize the practical dif-
ficulties that may arise in connec-
tion with a nonparty deposition, 
which also have been the subject of 
legal commentaries. However, we 
decline to depart from our conclu-
sion in Thompson that the express 
language of CPLR 3113(c) prohib-
its the participation of the attor-
ney for a nonparty witness during 
the deposition of his or her client. 
We further note, however, that the 
nonparty has the right to seek a 
protective order, if necessary.7

The Dissent’s Opinion
The dissenting Justices would have 
affirmed Justice Curran’s holding:

We respectfully dissent in part 
because we cannot agree with 
the majority that Supreme Court 
erred in granting in part the cross 
motion of Usha Chopra, M.D. 
(respondent), a nonparty, by per-
mitting respondent’s counsel to 
participate in a limited fashion 
during plaintiffs’ continued depo-
sition of respondent. We therefore 
would affirm the order. The major-
ity relies on the statement of this 
Court in Thompson v Mather that 
“counsel for a nonparty witness 
does not have a right to object 
during or otherwise to participate 
in a pretrial deposition.” We note 
that Thompson involved 22 NYCRR 
202.15, which concerns the vid-
eotaping of deposition testimony 
that may be filed with the clerk 
of the trial court and specifically 

guage of a statute is ambiguous or 
uncertain, the construction placed 
on it by contemporaries . . . will 
be given considerable weight in 
its interpretation,” as in the case 
of a practical construction that has 
received general acquiescence for a 
long period of time. In that regard, 

CPLR 3113(c), which became effec-
tive in 1963 with the adoption 
of the CPLR in place of the prior 
Civil Practice Act, does not have 
a direct corollary in the Civil Prac-
tice Act. Former section 202 of the 
Civil Practice Act discusses the 
“[m]anner of taking testimony” in 
a deposition, but there is no identi-
cal predecessor to CPLR 3113(c).

The rules in question here, namely, 
22 NYCRR 221.1 and 221.2, became 
effective in 1986,8 approximate-
ly 23 years after the adoption of 
CPLR 3113(c). As one commentator 
has stated, numerous cases over 
the years addressing issues aris-
ing at depositions of nonparties 
have noted, without comment or 
criticism, the active participation 
of counsel for the nonparty at the 
deposition (David Paul Horowitz, 
May I Please Say Something, 83 NY 
St BJ 82, 83 [July/Aug. 2011], citing 
Horowitz v Upjohn Co., 149 AD2d 
467). We can only presume that the 
Chief Administrator of the Courts 
was aware of CPLR 3113(c) when 
the Uniform Rules regarding depo-
sitions were adopted and that the 
Chief Administrator would not cre-
ate a direct conflict with a statute.

The long-standing practice of 
counsel for a nonparty witness 
objecting at a deposition is exem-
plified by the Second Depart-
ment’s decision in Horowitz. There, 
the Second Department stated that 
the nonparty witness, a partner 

Sciara represents a significant change in the practice of 
conducting and defending non-party depositions, to wit, that 
counsel for the non-party had the right to participate in the 

deposition in the same manner as counsel for a party.
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latively overturn Thompson. The bill 
was drafted prior to the release of the 
decision in Sciara, which by reject-
ing a narrow carve-out for privilege, 
adds additional support for those 
in favor of the proposed legislation. 
Whether the proposed bill, or others 
like it, gain any traction this spring 
is beyond my prognosticative abili-
ties. What I can say with certainty 
is that “no role means no role,” and 
that everyone should put aside all 
legal work and enjoy Memorial Day 
weekend!  ■

1. 70 A.D.3d 1436 (4th Dep’t 2010).

2. Id.

3. 32 Misc. 3d 904 (Sup. Ct., Erie Co. 2011).

4. Id. at 913–14 (citations omitted).

5. Sciara v. Surgical Assocs. of W. N.Y., P.C., 2013 
WL 1064824, 2013 N.Y. Slip Op. 01741 (4th Dep’t 
2013). The Fourth Department also issued a 
memorandum decision that same day affirming 
the grant of “defendants’ motion seeking a court 
appointed referee to supervise any future deposi-
tions in this matter.” Sciara v. Surgical Assocs. of 
W. N.Y., P.C., 2013 WL 1064827, 2013 N.Y. Slip Op. 
01742 (4th Dep’t 2013)

6. See Mountain View Coach Lines, Inc. v. Storms, 
102 A.D.2d 663 (2d Dep’t 1984).

7. Sciara, 2013 N.Y. Slip Op. 01741 (citations 
omitted, emphasis added).

8. 2006.

9. Sciara, 2013 N.Y. Slip Op. 01741 (most citations 
omitted).

There is also the practical ques-
tion faced by a nonparty at the 
deposition, when the statute of 
limitations has not yet run against 
that nonparty. Indeed, the deci-
sion in Thompson encourages a 
plaintiff, faced with commencing 
an action against several defen-
dants, whether in the medical 
malpractice realm or some other 
area of law, to name the seemingly 
least culpable party as a defendant 
and depose ostensibly more cul-
pable parties, with the idea that 
information, perhaps incriminat-
ing and always under oath, may 
be gleaned from the “nonparties” 
who do not have the right to have 
counsel present.

In conclusion, we do not believe 
that there is a direct and obvious 
conflict between CPLR 3113(c) and 
the Uniform Rules, and we further 
conclude that the court did not 
abuse its discretion in allowing 
the nonparty witness here to have 
counsel present at the deposition 
for a limited purpose. We therefore 
would affirm the order.9

Conclusion
For the 2013 legislative session, the 
OCA CPLR Advisory Committee has 
once again proposed a bill to legis-

of the defendant physicians at the 
time the infant plaintiff’s mother 
was their patient, was entitled to 
refuse to answer questions that 
sought testimony in the nature of 
opinion evidence. There was no 
discussion of CPLR 3113(c) or the 
rules. The relief fashioned by the 
Second Department “was favor-
able to the objections raised by counsel 
for the non[]party at the deposition. 
The Second Department evinced 
no problem with the participation 
of counsel for the nonparty at the 
deposition, thereby, at the very 
least impliedly countenancing the 
practice” (Horowitz, 83 NY St BJ at 
83 [emphasis added]).

In our view, the result reached by 
the court here was reasonable. It 
is beyond cavil that trial courts 
have broad discretion in super-
vising discovery. For example, 
CPLR 3101(b) provides that, “[u]
pon objection by a person entitled 
to assert the privilege, privileged 
matters should not be obtainable.” 
That section suggests that a non-
party may not be required to dis-
close privileged matter whether 
it be at a deposition or at trial. 
The question of what constitutes 
“privileged matter” is a signifi-
cant legal one and we fail to see 
how a nonparty witness at a depo-
sition, without the benefit of coun-
sel, would be so knowledgeable 
as to assert the privilege in the 
appropriate circumstance. Simi-
larly, CPLR 3103(a) authorizes a 
court, on its own initiative, “or 
on motion of any party or of any 
person from whom discovery is 
sought,” to issue a protective order 
denying, limiting, conditioning or 
regulating the use of any disclo-
sure device. That section similarly 
would allow a nonparty witness, 
as “any person from whom dis-
covery is sought,” to seek a pro-
tective order conditioning the use 
of a deposition by allowing the 
nonparty to have counsel at the 
deposition for the purpose of rais-
ing appropriate objections.
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The above description merely scratches the surface 
of the benefits EHRs may provide to the medical pro-
fession. To a litigator, however, EHR systems provide a 
“treasure trove” of discoverable evidence. Indeed, also 
noted in the Times,

as health care providers adopt electronic records, the 
challenges have proved daunting, with a potential for 
mix-ups and confusion that can be frustrating, costly 
and even dangerous.3

Attorneys must be aware of the electronically stored 
information (ESI) that is maintained as part of an EHR 
system. If you are a plaintiff’s attorney, you will need to 
make a demand for all such relevant ESI, and then you 
need to ensure that all of it is produced. A plaintiff’s med-
ical expert is an excellent resource to use in crafting a doc-
ument demand seeking such particularized information. 
If you are defense counsel, you also need to know what 
ESI is maintained and to determine, in addition to the 
review required to assess your client’s liability, whether 
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Gremlins and Glitches
Using Electronic Health Records at Trial
By Hon. John M. Curran and Mark A. Berman

Electronic health record (EHR) systems are comput-
erized systems that medical practices are imple-
menting to replace traditional paper record-keep-

ing.1 EHR systems combine the functions of scheduling 
and claims, as well as information about all clinical 
events, including, for instance, a patient’s original com-
plaint on admission, “history,” progress notes, course of 
treatment, and discharge, into one integrated electronic 
system. Individuals with appropriate access privileges 
can view and modify a patient’s record. A physician 
using an EHR system can send electronic messages and 
is able to electronically transmit diagnostic test images, 
results and reports. 

The New York Times2 recently reported that

[t]he case for electronic medical records is compelling: 
They can make health care more efficient and less 
expensive, and improve the quality of care by making 
patients’ medical history easily accessible to all who 
treat them.
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computer “gremlins” should be disregarded by the jury. 
Concomitantly, the trial court denied defendants’ request 
to permit evidence of an “audit trail” of the computer 
system seeking to establish that much of the 11:23 a.m. 
nurse’s note was made at a later time. Plaintiff’s counsel 
did not request a mistrial and opposed defense’s request 
for a mistrial, which was denied.

The Appellate Division concluded, among other 
things, that the plaintiff failed to preserve her contention 
that she was denied a fair trial by defendants’ presenta-
tion of evidence regarding the computer problems with 
respect to the 11:23 a.m. note because the plaintiff had 
failed to seek an adjournment of the trial or a mistrial. 
With respect to the computer “gremlins,” the plain-
tiff argued on appeal that she had been victimized by 
“unfair surprise” and “trial by ambush” committed by 
defense counsel. The issues on appeal were whether (1) 
defense counsel must have “known” prior to trial that 
the hospital’s EHRs were incorrect or incomplete; (2) 
defense counsel had an obligation, pursuant to CPLR 
3101(h), to amend or supplement its previous produc-
tion of the “erroneous” EHRs; and (3) plaintiff’s coun-
sel was on notice of inconsistencies in the EHRs and 
thereafter failed to pursue discovery on this issue. The 
Appellate Division never reached these issues, however, 
because it concluded that no error on this point had 
been preserved.

Problems with EHRs highlighted by Karam were fore-
shadowed in Lobiondo v. Leitman,6 where a non-party’s 
electronic medical records produced to the plaintiff and 
defendant during discovery each differed, which then dif-
fered from the records produced pursuant to subpoena for 
trial. The trial court granted the plaintiff a mistrial and then 
post-trial held that the health care professional

was unable to account for the significant discrepancies 
among the three versions or account for the existence 
of three separate versions, and had no knowledge as to 
who imputed, generated or printed the information in 
those records or when they were inputted. . . .

Tsolis’ [the owner of the health care provider producing 
the records] inability to account for the contradictory 
and materially different versions of the same purported 
records, other than to surmise that the existence of three 
sets containing markedly different information may be 
attributable to a “computer glitch” caused by a virus . . . 
and that the information may have been changed subse-
quently to its original entry, leads this Court to conclude 
that none of the computer records of any of the three 
versions are reliable as business records.

there are any problems with the “integrity” or “quality” 
of your client’s ESI. The New York Times noted that

[a] recent study commissioned by the government 
sketches the magnitude of the problem [in the elec-
tronic systems], calling for tools to report problems 
and to prevent them.

Based on error rates in other industries, the report 
estimates that if and when electronic health records are 
fully adopted, they could be linked to at least 60,000 
adverse events a year.4

As discussed below, the recent appellate decision in 
Karam v. Adirondack Neurosurgical Specialists, P.C.5 high-
lights issues that counsel must consider when reviewing 
ESI maintained by an EHR system, and how to utilize 
such ESI at trial.

The Karam Decision
In Karam, the Fourth Department affirmed a defense 
verdict dismissing a medical malpractice action. The 
decision refers to testimony that the hospital’s electronic 
records were likely incorrect because the hospital’s 
computer system sometimes appeared “as if there were 
gremlins” in it.

According to hospital records, the decedent was admit-
ted at 10:26 a.m. and examined by an emergency room 
(ER) physician at 11:01 a.m. A CT scan was performed 
between 11:39 a.m. and 11:46 a.m., which revealed a sub-
dural hematoma. At 12:05 p.m., the ER physician advised 
the neurosurgeon on call of the decedent’s hematoma, but 
that the decedent was otherwise neurologically normal. At 
12:58 p.m., after learning of the deterioration of the dece-
dent’s neurological condition, the ER physician once again 
contacted the neurosurgeon. The neurosurgeon ordered 
another CT scan, which showed that the hematoma was 
becoming significantly worse.

The trial focused on the time when the decedent began 
to deteriorate neurologically. A nurse’s note, reportedly 
made at 11:23 a.m., indicated that the decedent was vom-
iting and complaining of a severe headache. Apparently 
entered at the same time, the note also indicated that dece-
dent’s speech was “clear” and “normal.” Several witnesses 
testified that the decedent began to deteriorate between 
11:00 a.m. and 11:30 a.m. The plaintiff claimed that the hos-
pital and ER physician were negligent in failing to apprise 
the neurosurgeon in a timely manner of changes in the 
decedent’s condition.

On the plaintiff’s side, the nurse, when cross-exam-
ined by the hospital’s attorney, testified that the hospi-
tal’s new computer system had “gremlins in it.” The ER 
physician testified on cross-examination that the 11:23 
a.m. entry, in fact, may have been made at 12:35 p.m. 
The hospital’s counsel admitted that, by procuring such 
testimony from the physician, he was impeaching the 
hospital’s own record.

The court denied the plaintiff’s request for a caution-
ary instruction that any belated evidence concerning 

The hospital’s computer system 
sometimes appeared 

“as if there were gremlins” in it.
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CPLR 3122-a then sets forth the content of the required cer-
tification. A standard form of certification from a hospital 
provides, in pertinent part, that

the attached hospital records rendered by said hospital 
are photocopies of the original record and that said 
records of hospital herein were “made in the regular 
course of business of said hospital and were made at 
the time of such transaction or event recorded or rea-
sonable time thereafter.”9

There is ordinarily nothing in the certification stating 
that the information is “accurate.”10 

However, CPLR 4518(c), which governs the business 
records exception to the hearsay rule, provides that “hos-
pital records” produced with a certification, pursuant 
to CPLR 2306, “are admissible in evidence under this 

rule and are prima facie evidence of the facts contained 
therein.” In accordance with CPLR 2306, the Court of 
Appeals, in Commissioner of Social Services v. Philip De 
G.,11 held that hospital records introduced pursuant to 
this section are “prima facie evidence of the facts stated.” 
Philip De G. held that “[i]n the absence of contradictory 
evidence, these hospital entries were sufficient to permit 
but not require the trier of fact to find in accordance with 
the record . . . .”12

CPLR 4539(b) also needs to be complied with. It pro-
vides that

[a] reproduction created by any process which stores 
an image of any writing, entry, print or representa-
tion and which does not permit additions, deletions, 
or changes without leaving a record of such addi-
tions, deletions, or changes, when authenticated by 
competent testimony or affidavit which shall include 
the manner or method by which tampering or deg-
radation of the reproduction is prevented, shall be as 
admissible in evidence as the original.13

While not specifically covered by CPLR 2306, phy-
sician office records, qualifying for treatment under 
CPLR 4518, appear to be subject to an analysis similar 
to that of hospital records.14 Under CPLR 4518(a), certi-
fied or authenticated business records, including physi-
cian office records, are deemed to be “admissible into 
evidence in proof of that act, transaction, occurrence or 
event.” The business records exception to the hearsay 
rule is founded upon the trustworthiness and reliability 
of the information contained in the business record.15 
Thus, entries in a physician’s office records also are, like-
wise, “presumed” to be true. 

The point is that once hospital records and physician 
office records are admitted into evidence upon certifica-
tion, disputes over the “accuracy” of the entries go to their 

The ESI Issues
The arguments raised on appeal in Karam highlight sig-
nificant ESI disclosure and evidentiary issues. The plain-
tiff argued, but had no direct evidence, that counsel must 
have “known” prior to trial of the computer “gremlins” 
and the EHRs’ inaccuracy, and that this could not have 
been a sudden revelation given his cross-examination 
of his client’s own nurse and ER physician. Assuming 
arguendo that defense counsel “knew” of the problem on 
the eve of trial or during trial, CPLR 3101(h) provides that 
the party discovering the problem “shall not thereupon be 
precluded from introducing evidence at the trial solely on 
grounds of non-compliance with this subdivision.” Under 
those circumstances, CPLR 3101(h) provides that, upon 
motion, “the court may make whatever order may be just,” 

which presumably could include a mistrial, an adjourn-
ment, sanctions, or a curative instruction to the jury. Issues 
arising under CPLR 3101(h) are left to the sound discretion 
of the trial court.7 Thus, where counsel fails to seek such an 
order, preclusion of “gremlin”-type evidence may not be 
authorized by CPLR 3101(h), and without such order, the 
plaintiff, when appealing this issue, would have to over-
come the heightened abuse-of-discretion standard.

Defense counsel’s position that it was allegedly clear 
that something was amiss with the timed entries in his 
clients’ EHRs and that plaintiff’s counsel failed to pur-
sue purported discrepancies during discovery also raises 
important disclosure issues. In medical malpractice litiga-
tion, the ramifications of this argument are significant. This 
would require that the plaintiffs’ bar conduct invasive and 
expensive discovery to confirm the accuracy of entries 
contained in EHRs. Moreover, because the law in New 
York is that the producing party presumptively bears the 
cost of an ESI production,8 it is unlikely that hospitals and 
physicians would want to be subject to such probing and 
expensive discovery.

A further concern is the hospital’s argument that its 
certification does not vouch for the accuracy and correct-
ness of each entry in its records. This raises the issue of 
the evidentiary use of medical records and the intersec-
tion of CPLR 2306 (hospital records), 3122-a (certification 
of business records), 4518(c) (business records – other 
records) and 4539 (reproductions of originals). 

CPLR 2306 and 3122-a both obviate the necessity of pro-
ducing original records and, often, the need for testimony 
from a records custodian. Under CPLR 2306, the hospital 
certifies the records as “correct” and CPLR 3122-a(a)(2) 
and (3) require a certification that the documents are “com-
plete” and “accurate versions of the documents described 
in the subpoena duces tecum” after “reasonable inquiry.” 

Where counsel fails to seek such an order, preclusion of “gremlin”-type 
evidence may not be authorized by CPLR 3101(h).
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is unable to admit to the accuracy of its records, defense 
counsel will need to conduct inquiry as to why and to 
then ensure that responses are accurate and complete, as 
well as timely (and supplemented, as appropriate). Point-
ed inquiries to health care professionals about the “qual-
ity” or “integrity” of their EHRs would significantly ease 
disclosure and evidentiary problems. The “gremlins” in 
Karam suggest that producing medical records without 
“true” consideration of their accuracy and relying solely 
upon a client’s certification may be insufficient.

Conclusion
Commercial litigation lawyers have been forced to learn 
how costly and time consuming e-discovery can be, let 
alone that a mistake in the production of ESI can be 
outcome determinative. Now, lawyers and their clients 
in the tort context need to be versant in e-discovery and 
would be well served by cooperating in the production 
of EHRs and their admission into evidence and not to 
take advantage of computer “glitches.” Lawyers and 
the courts need to find ways to deal with “gremlins” 
proactively, with the least expense and delay possible to 
ensure that justice is served. ■
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nomic Clinical Health Act, 42 U.S.C. §§ 201 et seq., a subset of the American 
Recovery and Reinvestment Act of 2009, 123 Stat. 115.
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lawyer may have “knowingly” offered false evidence in the form of incorrect 
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Honzawa v Honzawa, 268 A.D.2d 327 (1st Dep’t 2000). 

weight. However, the question is now whether hospitals 
and physicians are presently able, in the first instance, to 
certify the “accuracy” of information contained in their 
EHRs and, if not, that is a problem for the Bar. The Karam 
decision, highlighting the potential for “gremlins,” puts 
lawyers on notice to probe these issues.16

Lessons From “Gremlins” and “Glitches”
The first lesson is that lawyers and the courts must 
continue their adjustment to problems associated with 
e-discovery and the admissibility of ESI, including medi-
cal records, as systems are converted into an electronic 
format. Hybrid record keeping, involving both paper and 
electronic records, will continue until the national conver-
sion to EHRs is complete, which may not be for years. 
Lawyers and the courts will have to continue to grapple 
with the ripple effect of this difficult conversion process 
and, thus, the inevitable problems and “glitches” that 
result. The bottom line, however, is that all sides and par-
ties involved in litigation want the same result: accurate 
medical records so that cases are decided on the merits 
and not due to erroneous ESI.

The second lesson is that there must be cooperation 
among the plaintiffs’ lawyers, defense lawyers and health 
professionals because they are faced with the same issues. 
Both plaintiff and defense lawyers will be burdened with 
difficult and expensive ESI production and evidentiary 
issues during discovery and at trial which, in the absence 
of cooperation, will delay litigation and, more impor-
tant, potentially subvert justice through a jury verdict 
predicated on erroneous ESI. Likewise, the medical com-
munity must understand the benefits of transparency if 
it does not want to burden its professionals with having 
to testify concerning computer “gremlins,” which raise 
costly reputational and credibility issues. The health care 
profession cannot ignore the need to ensure accurate 
reporting of information and the legal community’s need 
for admissible evidence.

The third lesson is that the plaintiffs’ lawyers need 
to ensure that they have been provided with accurate 
and complete medical records and communications in 
response to a document demand, subpoena or patient 
authorization. In medical malpractice actions, when health 
care professionals are defendants, this can be addressed, 
at least in part, through notices to admit served early in a 
case. The notice may seek an admission that entries are true 
and accurate, and that they occurred at the time and date 
reported. If a certification addressing the issues set forth 
in CPLR 4539(b) has not been provided, the notice may 
also inquire whether the entries have not been amended, 
supplemented, changed, tampered with or degraded since 
first made. Anything other than a total admission would 
require expensive and extensive follow-up.

For defendants’ lawyers, they too will want to ensure 
that their client can vouch for the accuracy of their com-
puterized EHRs. If, upon inquiry with the client, the client 
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Do arbitrators have authority to undertake inde-
pendent legal research without authorization by 
the parties? Or, are they prohibited from doing 

so, as many arbitrators believe? These are vexing ques-
tions. For answers, this article looks for guidance in the 
Federal Arbitration Act (FAA),1 state arbitration statutes, 
case law, and the rules of several arbitration institutions, 
as well as the Code of Ethics for Arbitrators in Commer-
cial Disputes. The takeaway is that if an arbitrator wants 
an award that will withstand an attack based on “evident 
partiality,” “misconduct” or the “exceeding of powers,” 
there are good reasons to refrain from unauthorized legal 
research. 

Why even consider the question, since the parties’ 
attorneys (are supposed to) provide the arbitrator with 
briefs. The problem arises when the legal picture pre-
sented by the briefs is inadequate or just plain wrong, or 
where one or both parties fail to provide the arbitrator 

with a brief. Under these circumstances may the arbitra-
tor research the legal issue or is it best to assume that had 
the parties intended to give that power to the arbitrator 
they would have indicated so in the arbitration clause in 
clear and unambiguous terms? Would it make a differ-
ence if the contract designated the governing law and 
required the arbitrator to apply the law, and/or called for 
a reasoned award? 
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It’s a ruling that reflects the wishes of the parties who, 
let’s face it, from the get-go are blind to what blue really 
looks like.

Does this analysis encompass both federal and state 
laws applicable to arbitration and, in particular, the FAA? 
Assume that the parties have indicated they want an arbi-
trator to decide whether a certain state’s arbitration stat-
ute is preempted by the FAA. Both sides file briefs. Side 
A says state law is preempted but gives a legally incorrect 
reason. Side B claims state law isn’t preempted but gives 
a legally incorrect reason that’s different from that offered 
by Side A. Are the parties asking the arbitrator to decide 
what the legally correct reason is or are they asking the 
arbitrator to decide which party is correct based on the 
law as the parties see it? It’s the latter, even though that 
seems counterintuitive. In Steelworkers v. Warrior & Gulf 
Navigation Co., the U.S. Supreme Court instructs that an 
arbitrator “has no general charter to administer justice 
for a community which transcends the parties” but rather 
is “part of a system of self-government created by and 
confined to the parties.”3 It follows that the arbitrator is 
bound by the wishes of the parties, even if the arbitrator 
thinks that the law as stated by both parties is wrong.

In both examples, while the outcome contravenes the 
reality of the rules dictated by our legal system, neither 
the parties nor anyone else is harmed. The parties get 
what they bargained for, and the legal system suffers no 
adverse impact because the ruling isn’t binding on any-
one but the parties. 

Silence on any issue, independent legal research 
being no exception, requires the arbitrator to pause 
before considering an action not otherwise provided for 
in the parties’ written instructions. (This view squares 
with all the major domestic arbitration authorities dis-
cussed in this article.) 

Remarkably, it seems to make a difference if the analy-
sis involves domestic authorities as opposed to those in 
the international arena. Many of the legal systems outside 
the United States favor giving arbitrators broad discretion, 
especially where the parties have failed to express their 
wishes. Why this is so is not clear, but for whatever reason, 
the practitioner must be mindful of this difference.

Domestic Vacatur Statutes and Related Case Law
The FAA and all state arbitration statutes focus on the 
enforceability of agreements to arbitrate and arbitration 
awards. These statutes were not designed to mandate the 
contents of agreements to arbitrate, leaving it to the par-

Looking at these questions from the perspective of an 
arbitrator’s obligation to be diligent and thorough, and 
to produce fair and impartial decisions, doesn’t the sug-
gestion that independent legal research might be inap-
propriate seem counterintuitive? After all, if arbitrators 
are barred from assuring themselves of the correct law in 
a case, how can they meet expectations that justice will be 
achieved? Taking it one step further, if there is unauthor-
ized legal research, is that action sufficient for one party 
to object on the grounds that the arbitrator’s impartiality 
has been compromised? 

The reader might ask if there is something about 
arbitration and the role that law plays that make arbi-
tration so different from litigation; the answer is “yes.” 
Arbitration is a consensual contractual process intended 
to be an alternative to (and not a copy of) litigation. In 
arbitration, parties can contractually agree to give up 
strict adherence to the law (which must be applied in 
court), in favor of a more informal process customized 
to their needs. They can decide for themselves what 
law they want to govern their agreement and any dis-
pute that may arise, and they can even go so far as to 
mandate that an arbitrator not apply law and instead 
prescribe principles they deem fair and just. As Judge 
Richard Posner famously noted “. . . short of authorizing 
trial by battle or ordeal, or more doubtfully, by a panel 
of three monkeys, parties can stipulate to whatever pro-
cedures they want to govern the arbitration of their dis-
putes; parties are as free to specify idiosyncratic terms of 
arbitration as they are to specify any other terms in their 
contract.”2 And even if parties want the law to apply, 
there is nothing to stop them from requiring that a ver-
sion of law mutually agreed to shall govern, even if that 
version is seen by the arbitrator to be just plain wrong. 
Decisions about law are for the parties to make, and they 
may do so without accounting to an arbitrator. Parties 
may have good reasons for not wanting the arbitrator to 
research law, reasons they need not share.

Does the emphasis on the freedom to contract open 
the door for awards that are strange, if not bizarre? Per-
haps, but remember that decisions by an arbitrator are 
confidential and not available as precedent. 

Step back and consider the following example: Both 
sides disagree about whether a widget is blue. Each says 
the widget is their version of blue. The arbitrator sees 
what one side calls blue is really red and what the other 
side sees as blue is really white and concludes that both 
sides are wrong. But the arbitrator also understands that 
the parties don’t appear to care about what blue really 
looks like, let alone have any interest in the arbitrator cor-
recting them both. What they have asked is for the arbi-
trator to decide whose version of blue is really blue – that 
is, they want the arbitrator to tell them who is right and 
who is wrong given their narrow definitions of what is blue. 
If the arbitrator says that white is blue for the arbitration, 
that ruling isn’t precedent that can be used in other cases. 

Does the emphasis on the freedom 
to contract open the door for awards 

that are strange, if not bizarre? 
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by a party. Can the arbitrator make inquiry about the 
discovery without being accused of being partial? This 
kind of inquiry is party-specific and goes to the heart 
of that party’s substantive case. So the inquiry could be 
characterized as an offer to provide assistance or, worse 
yet, an effort to warn. The inquiry suggests that the arbi-
trator hasn’t thought things through. Perhaps the parties 
have considered the issues involved and resolved them to 
their mutual satisfaction. And perhaps one or both of the 

parties are aware of the omission and, even so, have good 
reasons not to want the issue raised.

While the courts have yet to speak on the subject, 
it’s hard to see how a court wouldn’t find such an offer 
evidence of a failure to maintain the evenhandedness 
required by the FAA and the ethical rules and codes of 
conduct cited in this article.

Arbitrator Misconduct 
“Misconduct” requires a showing that the arbitrator’s 
actions resulted in an unfair proceeding.8 The inquiry is 
about the conduct of the arbitrator and the impact that 
his or her conduct has on the proceeding. In this context 
unauthorized independent legal research is problem-
atic for a number of reasons. By definition such research 
would be conducted outside of the view of the parties, 
raising the question of how do the parties control for 
the possibility that the arbitrator might not conduct an 
exhaustive examination of applicable law? What assur-
ances do the parties have that the research will consider 
the concerns of all sides? In addition, how can the parties 
assure themselves that the sources uncovered are current 
and germane to the dispute? Given this, in all likelihood 
courts will disallow independent legal research conduct-
ed without expressed consent because there is no way to 
ensure that the results will not be fundamentally unfair.

Exceeding of Powers
The claim that an arbitrator has exceeded his or her pow-
ers means that the arbitrator allegedly went beyond the 
authority specified in the parties’ agreement.9 Where 
the terms are definitive, there is no problem; expressed 
wishes govern. 

What happens if an instrument is silent about a given 
action? Silence alone doesn’t necessarily lead to a conclu-
sion that a given power isn’t authorized. The Supreme 
Court has instructed that, at least in cases involving arbi-
trability, when silence comes into play, a two-step analy-

ties to decide on the terms of their agreement. The only 
statutory mandate found in 9 U.S.C. § 2 is that the agree-
ment be unequivocal, valid, irrevocable and otherwise 
enforceable. 

What about the conduct of the arbitrator? The main 
limitations placed on arbitrator conduct are found in the 
vacatur provisions in the FAA and most state statutes 
based on the Uniform Arbitration Acts. These provisions 
allow a court to vacate an award upon a showing of evi-

dent partiality, misconduct, or the exceeding of arbitral 
authority.4  Significantly, these provisions do not give 
courts an opportunity to review the arbitrator’s decision 
on the merits. 

Supplementing statutory grounds is the common law 
doctrine manifest disregard of law, which has long been a 
worry for arbitrators. Many courts consider this doctrine 
to have survived the recent Supreme Court decision in 
Hall Street Associates v. Mattel Inc.5

Let’s look at each of these vacatur grounds in turn. 

Evident Partiality
Exactly what constitutes “evident partiality” is a trou-
blesome question. Answering it requires an analysis of 
the standard of proof required to establish intent. Some 
courts hold that showing an appearance of bias is sufficient 
while others hold this standard is not stringent enough –
actual bias must be shown. Grappling with the question, 
the Second Circuit pointed out that “[b]ias is always 
difficult, and indeed often impossible, to ‘prove,’”6 
unless an arbitrator were to publicly announce partial-
ity. As an alternative, this court fashioned a reasonable 
person standard, which is to say that evident partiality 
is shown “where a reasonable person would have to 
conclude that an arbitrator was partial to one party to 
the arbitration. In assessing a given relationship, courts 
must remain cognizant of peculiar commercial practices 
and factual variances.”7

Does an arbitrator’s unauthorized independent legal 
research constitute “evident partiality”? If the appear-
ance of bias standard is applied, the answer probably 
turns on what happens once the independent research 
has been completed. If the research turns up nothing in 
opposition to what the parties have presented, it’s hard 
to see any basis for such a claim. But suppose that the 
research uncovers something entirely new and yet rel-
evant, assuming the case was before a court. For example, 
research uncovers a valid theory overlooked or ignored 

The claim that an arbitrator has exceeded his or her powers 
means that the arbitrator allegedly went beyond the authority 

specified in the parties’ agreement.
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[Posner] argued that “there are powerful reasons why 
the manifest disregard standard shall be replaced by 
a broader standard . . . Because the manifest disregard 
standard protects an arbitral award from vacatur 
if the arbitrators did not know the law, it encour-
ages arbitrators not to find out what the law is.” We 
disagree with this contention because it seems to 
imply that arbitrators will not approach their task in 
a professional manner. . . . As decision-makers, they 
have an obligation to ascertain what the law is and 
to apply it correctly. But until the FAA is amended 
to require that arbitrators be attorneys, or that they 
possess a certain standard of legal knowledge, we see 
no basis upon which we can impose a duty upon arbi-
trators to ascertain the legal principles that govern a 
particular claim through the conduct of independent 
legal research. That is, we expect arbitrators to ascertain 
the law through the arguments put before them by the par-
ties to an arbitration proceeding. We recognize the pos-
sibility that a case may arise that presents concerns 
about the relative capacities of the parties to put the 
law before an arbitral panel; that is, a case where 
“the dispute is not between roughly equal commer-
cial entities but between parties that are unequal in 
wealth and sophistication.” This is clearly not such a 
case, however.17 

In Metlife Securities, Inc. v. Bedford,18 a district court 
citing Wallace reached a similar conclusion in a Financial 
Industry Regulatory Authority (FINRA) case, finding 
the doctrine not applicable where the “petitioner failed 
entirely to educate the Panel as to the legal principles 
which ought to have been applied to these facts – the 
law governing liability of corporate affiliates, which 
would have apprised the Panel of the legal significance 
of the factual arguments made. It is well established that 
there is no ‘duty upon arbitrators to ascertain the legal 
principles that govern a particular claim through the 
conduct of independent legal research.’” 

In sum, the doctrine of manifest disregard and the 
issue of unauthorized research are totally separate, 
although it can be said that both appear to involve facts 
suggesting overreaching by an arbitrator.

The International Arena
The UNCITRAL Model Law on Commercial Arbitration, 
Article 28(2), allows parties to specify applicable law or, 
absent a directive, requires application of “the law deter-
mined by the conflict of laws rules which [the arbitrator] 
considers applicable.” Some countries have their own 
unique statutory schemes, an example being the Eng-
lish Arbitration Act of 1996, and in recent years several 
countries have adopted the UNCITRAL Model Law.19 
Unlike the provisions found in the FAA, specific mention 
is made of the doctrines of ex aequo et bono (“what is just 
and fair”) and amiable compositeur (unbiased third party). 
Article 28(3) directs that an arbitrator can apply these 
principles “only if the parties have expressly authorized” 
the arbitrator to do so. 

sis is required before a power can be implied. First it must 
be determined if the power in question is one reserved 
by law for the courts. Where such is the case, it cannot be 
presumed that the parties intended to take the matter from 
the courts and give it to an arbitrator. It is only where 
there is “clear and convincing evidence” of such intent 
that a court will imply the power absent.10

The power to conduct unauthorized legal research is 
not one reserved by law for courts, so the way is cleared 
for implication. But the appropriateness of implying such a 
power involves other considerations. If parties wish law 
to be applied, they can say so; absent any such mandate, 
implying a power would appear to be tantamount to 
permitting courts to rewrite the agreement between the 
parties.11 Implication becomes less problematic, however, 
where the power implied does no more than supplement 
an existing power. Consider an agreement that requires 
an arbitrator to do no more than issue a reasoned award. 
Assume that the parties have failed to provide briefs on 
the applicable law. Under such circumstances is it now 
appropriate to imply a power to conduct independent 
research? Reasoned awards that speak solely to facts 
are commonplace and proper, and there is no reason to 
assume that a reasoned award must also speak about law. 
But where a reasoned award based solely on a determi-
nation of facts is unsupportable without a discussion of 
law, a court should be comfortable concluding that the 
implied power complements a power already granted by 
the parties. 

Manifest Disregard of the Law
The doctrine is one of last resort created by the judiciary – 
not by statute.12 The doctrine holds arbitrators to account 
for manifestly disregarding a law that has been brought 
to his or her attention by the parties or by their agree-
ment. Significantly, the doctrine does not speak to an 
error in the application of law. To be invoked, the arbitra-
tor must be shown to have ignored a law

1. that was clear and explicitly applicable to the matter 
before the arbitrator; 

2. that if properly applied, the outcome would have 
been different;

3. that the arbitrator had actual knowledge of the law 
not applied.13 

The doctrine is about knowledge acquired by an arbi-
trator from a source other than his or her own research. 
No court has found that an arbitrator has a duty to 
independently investigate issues of law and apply what 
was discovered. In Wallace v. Buttar,14  the Second Circuit 
appears to have found the opposite holding that, until 
such time as all arbitrators are required to be attorneys, 
an arbitrator does not have “a duty [under the FAA] to 
ascertain the legal principles that govern a particular 
claim through . . . independent legal research.”15 In arriv-
ing at this conclusion, the court expressly rejected the 
argument by Professor Norman Posner.16 
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4. require the arbitrator to follow the law designated by 
the parties and give the arbitrator authority to decide 
what law to apply should there be no designation by 
the parties and also give the arbitrator broad discre-
tion in the conduct of the arbitration process;

5. require the arbitrator to follow the law designated 
by the parties, give the arbitrator authority to decide 
what law to apply should there be no designation by 
the parties, give the arbitrator broad discretion in the 
conduct of the arbitration process and automatically 
vest the arbitrator with the power to conduct inde-
pendent legal research subject only to a written direc-

tive from the parties that they wish to “opt out” and 
preclude the arbitrator from conducting independent 
legal research.

When considering the role that institutional rules play 
in answering these issues, the principles governing the 
implying of a power appear to come directly into play. 

Recall that implying a power is acceptable where that 
power (1) is not reserved in the first instance to the courts, 
(2) supplements an existing power and (3) is otherwise 
appropriate. Where an arbitration clause incorporates 
by reference institutional rules, the question becomes 
whether the rules so incorporated resolve item (2) – the 
issue of when a power being implied is supplemental to 
an existing power. If the rules incorporated state that such 
is the purpose, there is no challenge. But most, if not all 
institutional rules don’t include such a pronouncement. 
Instead, institutional rules focus on providing an arbi-
trator with a set amount of discretion. The more limited 
the discretion the less likely that the power thought to 
supplement an existing power does so. The greater the 
discretion, the more likely it is that the power thought to 
supplement an existing power does so. 

Consider first the institutional rules commonly incor-
porated into domestic arbitration clauses. Start with the 
Commercial Rules of the American Arbitration Association 
(AAA):20 these rules have nothing to say about the selec-
tion and implementation of law. If parties fail to make 
provision, the power to apply law may not exist leaving 
the arbitrator to resolve the dispute in whatever manner 
he or she deems fair and just. By incorporating these rules 
and saying nothing further, the parties would not create 
a power supplementing one that already exists because 
there is no existing power concerning applying law.

International Institute for Conflict Prevention and 
Resolution (CPR) Rule 10 requires that the arbitrator 
apply whatever law the parties designate; absent a des-
ignation, the arbitrator has the power to select whatever 
law or rules he or she deems appropriate. Unlike the 

But the UNCITRAL Model Law doesn’t completely 
address the questions we are exploring. If the parties 
select a law but fail to brief the arbitrator on their respec-
tive positions or leave it to the arbitrator to designate law 
and then fail to advise as to their respective positions on 
that law, the arbitrator would appear to be within bounds 
to do independent legal research to comply because, 
without such research, the requirement that the arbitra-
tor “apply” the law selected would be meaningless. But 
it isn’t at all clear whether the arbitrator can conduct 
independent legal research once the parties make their 
respective positions known.

Article 34(2)(a) and (b) provides a list of grounds for 
refusing to recognize or enforce an award. The grounds 
involving arbitrator misbehavior are limited to making 
an (1) award that deals with “a dispute not contemplated 
by or falling within the terms of the submission to arbitra-
tion” or (2) an award that contains “decisions on matters 
beyond the scope of the submission to arbitration . . .” 
Both grounds focus on overreaching by an arbitrator, 
grounds that roughly approximate the FAA injunction 
against exceeding the powers specified in an arbitration 
agreement. The first ground speaks to limitations created 
by parties on disputes within the terms of the submission 
to arbitration. Independent legal research could conceiv-
ably be included here if an arbitrator were to research, 
identify and decide the merits of a cause of action not 
advanced by a party. The second ground speaks to a deci-
sion on matters beyond the scope of those submitted to 
arbitration. In the event that parties restrict an arbitrator 
from doing independent legal research, the argument 
might be made that violating that restriction would result 
in a decision beyond the scope of the arbitration clause.

Institutional Rules
The rules of the major institutions administering arbitra-
tions provide an assortment of schemes running along 
a continuum from total silence to specificity. There are 
those that

1. are entirely silent on the issue but require the arbi-
trator to follow the law designated by the parties 
without indicating what the arbitrator should do if no 
designation is made; 

2. are entirely silent but give the arbitrator great discre-
tion in the conduct of the arbitration process;

3. require the arbitrator to follow the law designated 
by the parties, give the arbitrator authority to decide 
what law to apply should there be no designation by 
the parties and give the arbitrator limited authority to 
exercise discretion in the conduct of the hearing; 

The rules of the major institutions administering arbitrations 
provide an assortment of schemes running along a continuum 

from total silence to specificity.
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tions, the arbitrator appears to have sufficient authority 
to proceed without the consent of the parties, although 
the arbitrator would still be required to advise the parties 
of the details of the research and provide adequate assur-
ances that all positions were researched and carefully 
considered. 

JAMS International Arbitration Rules (2011) go even 
further. Article 20.4 provides:

Unless the parties at any time agree otherwise in writ-
ing, the Tribunal will have the power, on the applica-
tion of any party or on its own motion, to identify the 
issues and to ascertain the relevant facts and the law or 
rules of law applicable to the arbitration, or to inquire 
into the merits of the parties’ dispute.

Article 20.4 doesn’t condition the ability of an arbitra-
tor to do independent legal research on the failure of the 
parties to brief their positions. Theoretically, even if the 
parties brief their positions, the article appears to allow 
the arbitrator to independently conduct legal research if 
the parties’ briefs seem inadequate or otherwise prob-
lematic. 

Ethical Standards
While the canons and/or codes of professional conduct 
don’t have the force of law, they establish standards of 
conduct that an arbitrator cannot ignore; they form a 
valuable benchmark for measuring the quality of service 
provided by an arbitrator.

Most institutions providing arbitration require arbitra-
tors to comply with the canons adopted and approved 
by the AAA and the American Bar Association (ABA). 29 
There are several individual canons that must be read 
together to appreciate their impact on the issue of inde-
pendent legal research.

Canon I(D) requires that arbitrators “conduct them-
selves in a way that is fair to all parties . . .” Canon I(F) 
requires that the arbitrator “conduct the arbitration pro-
cess so as to advance the fair and efficient resolution of 
the matters submitted for decision.” Canon IV(A) speaks 
to the need for an arbitrator to “conduct proceedings in 
an even-handed manner.” Part IV(E) states that if an arbi-
trator determines that “more information than has been 
presented is required to decide the case, it is not improper 
for the arbitrator to ask questions, call witnesses and 
request documents or other evidence, including expert 
testimony.” Finally, Canon V(A) dictates that the arbitra-
tor “should, after careful deliberation, decide all issues 
submitted for determination. An arbitrator should decide 
no other issues.” Still, the Canons stop short of offering 
a specific mandate about an arbitrator’s obligation con-
cerning independent legal research. 

In the field of domestic labor and management, 
arbitrators are expected to comply with the Code of 
Professional Responsibility for Arbitrators of Labor-
Management Disputes.30 Section 2 G(1) of the Code has a 
provision that appears to touch on the issue at hand.

rules at JAMS, applying law isn’t necessarily a given. In 
theory at least, the arbitrator is not barred from conclud-
ing that no law need be applied and instead may opt to 
do whatever seems fair and just. The CPR rules grant the 
arbitrator authority to vary from the prescribed proce-
dures as necessary. But that authority is not unlimited. It 
is confined by the scope of the rules themselves,21 mean-
ing that which is “reasonable and appropriate.” 

The rules at JAMS anticipate the existence of such a 
power concerning law. Rule 24(c) instructs that the arbi-
trator “shall be guided by the rules of law” designated 
either by the parties in the first instance or by the arbi-
trator. Incorporating the JAMS rules into an arbitration 
clause establishes that, no matter what, applying some 
law is a given. The arbitrator has sufficient discretion to 
fill in the selection of law if the parties are silent. But the 
arbitrator may not proceed without applying law .22 

None of the domestic rules reviewed here directly 
addresses an arbitrator’s ability to conduct independent 
legal research when the parties present what the arbi-
trator believes to be an incomplete legal analysis of the 
issues in a case. 

In the international arena things are very differ-
ent. The International Arbitration Rules of the AAA,23 
UNICITRAL24 and the International Chamber of Com-
merce (ICC)25 require an arbitrator to follow the law 
designated by the parties and, failing such designation, 
allow the arbitrator to apply such law and rules as he 
or she deems appropriate. They all endow the arbitrator 
with reasonable discretion respecting the conduct of the 
proceeding and emphasize a need for equality and fair-
ness for all parties.26 Application of law being a given, 
the door opens for an arbitrator to conduct independent 
legal research if the parties fail to brief their positions on 
the law. If only one party provides a brief, in all likeli-
hood the arbitrator would be barred from doing research 
without the consent of the other party or parties because 
of the mandate that all parties must be treated equally. 
Under such circumstances, the better solution would be 
for the arbitrator to bring the matter to the attention of all 
the parties and to follow their wishes.

The rules of the London Court of International Arbi-
tration (LCIA) and JAMS International Rules take things 
to another level. 

The LCIA rules not only allow arbitrators to fill a void 
if one is created by parties, but also empower an arbitra-
tor to (1) adopt procedures suitable to the circumstances 
of the arbitration and (2) exercise the “widest” discretion 
with the proviso that (a) the parties can “opt out” and (b) 
when exercising discretion, ensuring that the results are 
fair, efficient and expeditious. 27 By allowing discretion 
that is the “widest . . . to discharge its duties allowed 
under such law(s) or rules,”28 the power to conduct inde-
pendent legal research is subject only to the constraint 
that all parties must be treated “fairly and impartially.” 
In a situation where the parties fail to brief their posi-
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Conclusion
Arbitration is all about what the parties contract for when 
settling on an alternative to traditional litigation in a court-
house. The law imposes no restrictions on the freedom to 
contract other than to require that all terms must be “valid, 
irrevocable and enforceable in law or equity for the revoca-
tion of a contract.”32 

In court, judges must apply the law; rulings by some 
courts can form precedent and bind other courts. So it is 
consistent that judges are allowed to independently review 
the law without consent of litigants. In arbitration things 
are different, not because of disrespect for the law, but 
because of the priority given to the parties’ wishes. 

At least in domestic arbitration, arbitrators are well 
advised to seek consent from the parties before research-
ing the law on their own. While international arbitration 
rules may seem to give broader authority, the same cau-
tion is advisable. The reality of non-enforcement provi-
sions in international arbitration laws and treaties sug-
gests that an award based on the arbitrator’s independent 
legal research may be subject to challenge. Therefore, an 
arbitrator who feels compelled to research the law to 
make sure his or her award will be correct should not act 
on this feeling without first securing written permission 
to do so from all parties.

For the still skeptical reader: Assume you’re an 
arbitrator in a domestic matter that involves a con-
tract thought by the claimant to be unconscionable. At 
the hearing, the claimant offered proof of procedural 
unconscionability but failed to offer proof of substantive 
unconscionability. The respondent did not object or even 
mention the lack of proof concerning the substantive 
issue. You have been provided with briefs from all sides 
and as you read through them you become convinced 
that both sides have missed a critical issue. Neither 
party has addressed whether or not proof of procedural 
unconscionability alone is sufficient for you to declare 
the contract unenforceable. Your case manager has sent 
you an email reminding you that you must submit your 
award the next day. It is now 9:00 in the evening, and 
you decide to research the issue on your own. You draft 
a reasoned award discussing the fruits of your research 
and state that, based on your research, you find for the 
respondent. 

Fast forward: six months later you receive a call from 
the case manager. She wants you to know the award was 
vacated and that she has received a nasty letter from the 
claimant’s attorney. It seems it cost the claimant $15,000 
to undo your award. The claimant’s attorney is demand-
ing your removal from the roster of arbitrators because of 
your conduct.

The case manager reminds you of the policy of the 
institution concerning independent legal research by 
an arbitrator. She asks for an explanation. What is your 
response? ■

An arbitrator must assume full personal responsibility 
for the decision in each case decided.

a. The extent, if any, to which an arbitrator properly 
may rely on precedent, on guidance of other awards, 
or on independent research is dependent primar-
ily on the policies of the parties on these matters, as 
expressed in the contract, or other agreement, or at 
the hearing.
b. When the mutual desires of the parties are not 
known or when the parties express differing opinions 
or policies, the arbitrator may exercise discretion as to 
these matters, consistent with the acceptance of full 
personal responsibility for the award.

Without question, this provision goes further than any 
other in recognizing independent research as an issue and 
sanctioning arbitral discretion absent a mutually accept-
able mandate by the parties. 

The International Bar Association (IBA) has developed 
“Rules of Ethics for International Arbitrators.”31 In the 
Introduction to its Rules, the IBA explains:

International arbitrators should be impartial, inde-
pendent, competent, diligent and discreet. These 
rules seek to establish the manner in which these 
abstract qualities may be assessed in practice. Rather 
than rigid rules, they reflect internationally accept-
able guidelines developed by practicing lawyers from 
all continents. They will attain their objectives only if 
they are applied in good faith.

Rule 3 of the IBA discusses elements of bias. Rule 3.1 
focuses on the definition of partiality. “Partiality arises 
when an arbitrator favors one of the parties, or where 
he is prejudiced in relation to the subject matter of the 
dispute.” Rule 3.2 adds that “[f]acts which might lead 
a reasonable person, not knowing the arbitrator’s true 
state of mind, to consider that he is dependent on a 
party create an appearance of bias. The same is true if 
an arbitrator has . . . already taken a position in relation 
to it.”

The AAA/ABA Canons and the IBA Rules, when read 
together, emphasize the need for an arbitrator to main-
tain an atmosphere of fairness, objectivity and focus on 
the issues as presented by the parties. Given the relative 
clarity of the Code of Professional Responsibility for Arbi-
trators of Labor-Management Disputes, implying from 
quoted portions of the Canons and Rules of the AAA/
ABA and IBA a sanction for independent legal research 
seems inappropriate. Had the authors of those Canons 
and Rules wished to directly address issues involving 
independent conduct by an arbitrator, they could have 
followed the example set by the Code applicable to arbi-
trators for labor-management disputes.

Arbitration is all about what 
the parties contract for.
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ties are treated with equality and that each party has the right to be 
heard and is given a fair opportunity to present its case.

UNCITRAL Article 17:

1. Subject to these Rules, the arbitral tribunal may conduct the 
arbitration in such manner as it considers appropriate, provided 
that the parties are treated with equality and that at an appropriate 
stage of the proceedings each party is given a reasonable oppor-
tunity of presenting its case. The arbitral tribunal, in exercising its 
discretion, shall conduct the proceedings so as to avoid unneces-
sary delay and expense and to provide a fair and efficient process 
for resolving the parties’ dispute.

ICC Article 22:

4. In all cases, the arbitral tribunal shall act fairly and impartially and 
ensure that each party has a reasonable opportunity to present its case.

27. LCIA arts. 14.1, 14.2; art. 22.3.

28. LCIA art. 14.2.

29. Code of Ethics for Arbitrators in Commercial Disputes (2004).

30. As amended and in effect September 2007 and approved by the AAA, 
the Federal Mediation and Conciliation Service and the National Academy 
of Arbitrators.

31. Available at: www.ibanet.org/Publications/publications_IBA_guides_
and_free_materials.aspx#ethics.

32. FAA § 2.

1. 9 U.S.C. §§ 1–16. 

2. Baravati v. Josephthal, Lyon & Ross, 28 F.3d 704, 709 (7th Cir. 1994).

3. 363 U.S. 574, 581 (1960).

4. 9 U.S.C. § 10(a)(2)–(4); Uniform Arbitration Act § 12 (a)(2-3); 
California and New York have enacted unique statutes not fashioned after 
the Uniform Arbitration Acts. See Cal. Code. Civ. Proc. § 1286.2(a)(3)–(5); 
CPLR 7511(b)(1)–(5). The statute enacted in Georgia allows for the vacating 
of an award where an arbitrator manifestly disregards law. See O.C.G.A. 
§ 9-9-13(b)(5).

5. 552 U.S. 576 (2008). 

6. Morelite Constr. Corp. v. N.Y. City Dist. Council Carpenters Benefit Funds, 
748 F.2d 79, 84 (2d Cir. 1984).

7. Id. 

8. Bell Aerospace Co. Div. of Textron, Inc. v. Local 516, UAW, 500 F.2d 921, 
23 (2d Cir 1974) (the arbitrator “need only grant the parties a fundamentally 
fair hearing”).

9. DiRussa v. Dean Witter Reynolds, Inc., 121 F.3d 818, 824 (2d Cir. 1997).

10. First Options v. Kaplan, 514 U.S. 938, 945 (1995).

11. Collins & Aikman Floor Coverings Corp. v. Froehlich, 736 F. Supp. 480, 484 
(S.D.N.Y. 1990); accord, In re Texans Cuso Ins. Grp., LLC, 421 B.R. 769 (2009).

12. Wilko v. Swan, 346 U.S. 427, 436–37 (1953), overruled on other grounds, 
Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477 (1989).

13. Duferco Int’l Steel v. T. Klaveness Shipping, 333 F 3d 383, 389–90 (2d Cir. 2003). 

14. 378 F.3d 182 (2d Cir. 2004).

15. Id. at 190.

16. See Norman S. Posner, Judicial Review of Arbitration Awards: Manifest Disre-
gard of the Law, 64 Brook. L. Rev. 471, 515 (1998).

17.  Wallace, 378 F.3d at 191, n.3 (emphasis added).

18. 456 F. Supp. 2d 468, 473 (S.D.N.Y. 2006), aff’d, 254 F. App’x 77 (2d Cir 2007). 

19. According to the UNCITRAL website, at least 64 nations have adopted 
the Model Law. In addition four territories of Australia, three within Canada, 
two within China and two overseas territories of the United Kingdom of Great 
Britain and Northern Ireland have adopted the Model Law. The Model Law has 
been adopted by at least seven American states: California, Connecticut, Florida, 
Georgia, North Carolina, Ohio and Texas. See http://www.uncitral.org/uncitral/
en/uncitral_texts/arbitration/1985Model_arbitration_status.html.

20. The FINRA Code of Arbitration Procedure – Customer Code and Indus-
try Code – follows the same substantive format of the Commercial Rules of 
the AAA.

21. CPR Rule 9.1.

22. JAMS Rule 22(a):

The Arbitrator will ordinarily conduct the Arbitration Hearing in 
the manner set forth in these Rules. The Arbitrator may vary these 
procedures if it is determined reasonable and appropriate to do so.

23. AAA art. 28:

1. The tribunal shall apply the substantive law(s) or rules of law 
designated by the parties as applicable to the dispute. Failing such 
a designation by the parties, the tribunal shall apply such law(s) or 
rules of law as it determines to be appropriate. 

24. UNCITRAL art. 35:

1. The arbitral tribunal shall apply the rules of law designated by 
the parties as applicable to the substance of the dispute. Failing 
such designation by the parties, the arbitral tribunal shall apply the 
law which it determines to be appropriate.

25. ICC art.21:

1. The parties shall be free to agree upon the rules of law to be 
applied by the arbitral tribunal to the merits of the dispute. In the 
absence of any such agreement, the arbitral tribunal shall apply the 
rules of law which it determines to be appropriate.

26. Compare: 

AAA Article 16, Conduct of the Arbitration:

1. Subject to these Rules, the tribunal may conduct the arbitration in 
whatever manner it considers appropriate, provided that the par-
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Ballot Rigging – 
How It’s Done in New York
Democracy, premised on counting heads instead 

of cracking them, is collective intelligence with 
votes, somewhat informed by flapdoodle. Would 

intelligently voting people be easily governed? What-
ever one’s view, elections are not supposed to be prix 
fixe menus. New York’s Election Law forbids quid pro 
quo agreements corrupting the franchise but also invites 
them. And ballot rigging defies easy detection. N.Y. 
Criminal Procedure Law § 60.22 (CPL), New York’s “cor-
roboration rule,” renders it virtually immune from pros-
ecution. It is a consensual crime.1 

Criminally corrupt arrangements involve quid pro 
quo agreements or understandings which are operations 
of the mind communicated to others. Such agreements 
or understandings are not tangible physical objects that 
may be connected to a defendant. There is no smoking 
gun or dead body. Absent a surreptitiously tape-record-
ed capture of a verbalized agreement or understanding 
– or an admission made to an innocent third party – it 
is nearly impossible to satisfy the corroboration rule. A 
defendant may not be convicted based upon the uncor-
roborated testimony of an accomplice, defined as a per-
son who may reasonably be said to have participated 
in the crime with which the defendant is charged or 
participated in some of the same facts constituting the 
crime with which the defendant is charged. In federal 
court, an accomplice turned government witness may 
have his or her credibility challenged on the witness 
stand, but it is up to the jury to believe or disbelieve the 
witness. Because of CPL § 60.22, Watergate could never 
have been prosecuted in a New York courtroom.

The Common Law Principle 
Hook and Gray (maybe an ancestor) were 

applicants for the Office of New York City 
Flour Inspector. Their chances being 

equal, they agreed that Hook would 
withdraw and assist Gray in secur-

ing the office. In return, Gray 
agreed to give Hook one-half 
the fees and emoluments, also 
promising to appoint Hook 
as his deputy. The agreement 
was unenforceable. It was a 
contract of turpitude, violating 
a statute forbidding the buy-
ing and selling of offices. “No 

citizen can . . . legally stipulate 
to embarrass the operations of 

government, by diminishing its 
means to execute its powers.”2 

Corrupt Use of Position 
and Authority

The big gun is 1882’s N.Y. Penal Law § 775, 
later N.Y. Election Law § 448, now Election Law 
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offices, the right of appointing to which is vested in 
some official member of a ring – e.g., a mayor.5

After Willett’s nomination, The Standard Union 
exposed “Tammany’s Tainted Touch on a Judiciary 
Ticket.” It said that the “‘people had nothing to do with 
these nominations. The candidates are boss nominees 
pure and simple, and as to one of them there is already 
a rumor of a shocking scandal involving the payment of 
a large sum of money.’”6 A day prior to his nomination 
Willett asked a bank to lend him $10,000. “‘He said there 
was a chance for him to get the nomination for Supreme 
Court judge and . . . it took some money, and . . . what-
ever money he used would have to be used in advance 
and . . . after the nomination he would have to sit up 
and look dignified . . . . He certainly said it took money 
to get the nomination.’”7 The morning of the convention 
Willett appeared at the bank and received 10 $1,000 bills. 
Days before, he had borrowed $15,000. Louis Walter, a 
political power broker, voted for Willett at the conven-
tion in return for this money, as previously promised 
and paid by Willett to Walter and Queens County Chair-
man Joseph Cassidy. Willett and Cassidy bought prison 
stripes. Walter was called as a witness in the Willett case, 
so he received immunity.8 

New York’s Supreme Court Justice Convention System 
New York still retains a judicial-district-convention system 
(no primaries) for Supreme Court nominees. There are 13 
judicial districts, each spanning multiples of the state’s 
150 Assembly Districts. In biannual primary elections, 
party members elect Judicial Delegates from each judicial 
district. An individual may run for judicial delegate by 
submitting a designating petition signed by 500 enrolled 
party members (or 5% of them, whichever is less) residing 
in his or her Assembly District. A judicial district may have 
close to a hundred or more delegate slots. For an insurgent 
to circumvent party machinery he or she would have to 
obtain 500 signatures for a majority of individual judi-
cial delegates. These signatures must be obtained within 
a 37-day signature-gathering period preceding a filing 
deadline, which is about two months before September’s 
Primary Day.9 A typical Judicial Delegate petition, carried 
door to door during the signature-gathering period, may 
have 50 to 100 or more names on it. These delegates are 
uncommitted. The primary ballot itself does not specify 
the judicial nominee they will support. Rarely is a rival 
slate of candidates circulated on a petition. An unopposed 
judicial delegate will receive a Certificate of Election from 
the Board of Elections certifying that he or she is a delegate 
for his or her Assembly District. The delegates vote or give 
their proxies to party chairs who essentially nominate the 
Supreme Court candidates. 

If, in a given year, multiple judgeships are up for 
election, a voter may notice that the candidates occasion-
ally appear on more than one party ballot line. One may 

§ 17-158 titled Corrupt Use of Position or Authority. 
Its first subsection reads: 

Any person who: 1. While holding a public office, or 
being nominated or seeking a nomination therefor, cor-
ruptly uses or promises to use, directly or indirectly, any 
official authority or influence possessed or anticipated, 
in the way of conferring upon any person, or in order 
to secure, or aid any person in securing, any office or 
public employment, or any nomination, confirmation, 
or promotion or increase of salary, upon consideration 
that the vote or political influence or action of the per-
son so to be benefited or of any other person, shall be 
given or used in behalf of any candidate, officer or party 
or upon any other corrupt condition or consideration [is 
guilty of a class E felony]. 

Its second subsection forbids affecting votes by other 
corrupt means. The third prohibits tendering or offer-
ing a nomination or appointment “upon the payment 
or contribution of any valuable consideration, or upon 
an understanding or promise thereof.” The fourth pro-
scribes making any gift, promise or contribution to any 
person, upon the condition or consideration of receiving 
an appointment or election to public office. “Position” is 
not limited to public office, nor is “authority” restricted 
to official authority.3 Corrupt Use of Position or Authority 
has its Penal Law counterparts, Bribe Giving for Public 
Office and Bribe Receiving for Public Office.4 All have 18 
U.S.C. § 600 – Promise of Employment or Other Benefit 
for Political Activity – as their kinfolk. 

Buying a Supreme Court Nomination
A century ago, the Court of Appeals reviewed laws 
forbidding corruption of the franchise. William Willett 
bought a Supreme Court Justice nomination from a party 
boss sufficiently influential among judicial convention 
delegates to control the nomination. The Court quoted 
from The American Commonwealth (1891): 

There is usually some one person who holds more 
strings in his hand than do the others. Like them, he 
has worked himself up to power from small begin-
nings gradually extending the range of his influence 
over the mass of workers and knitting close bonds 
with influential men, outside as well as inside politics, 
perhaps with great financiers or railway magnates 
whom he can oblige and who can furnish him with 
funds. He dispenses places, rewards the loyal, punish-
es the mutinous, concocts schemes, negotiates treaties. 
Another useful expedient has been borrowed from 
European monarchies in the sale of nominations and 
occasionally of offices themselves. A person who seeks 
to be nominated as a candidate for one of the more 
important offices . . . is often required to contribute to 
the election fund a sum proportioned to the impor-
tance of the place he seeks, the excuse given for the 
practice, being the cost of elections; and the same prin-
ciple is occasionally applied to the gift of non-elective 
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only by the principled exercise of political will. If New 
York statutes for nominating and electing judges do 
not produce both the perception and the reality of a 
system committed to the highest ideals of the law, they 
ought to be changed and to be changed now.13 

Election lawsuits must be brought in Supreme Court 
(Election Law § 16-100) where they are given a calendar 
preference. Venue is frequently changed; justices often 
recuse themselves seriatim. Reading between the lines of 
Appellate Division and Court of Appeals reported opin-
ions reversing eclectic Supreme Court decisions either 
throwing people off or putting them back on the ballot 
would provide its own commentary on our Election Law. 

Supreme Court Nominations 
Used to Clear Ballot Lines
Election Law § 6-122 forbids the designation or nomina-
tion of a person who “if elected will not at the time of 
commencement of the term of such office or position, meet 
the constitutional or statutory qualifications of such office 
or position.” New York Constitution Article VI, § 20(b)(1) 
forbids a Justice of the Supreme Court to “hold any other 
public office.” Here are two not-so hypothetical hypotheti-
cals showing how a nomination for Supreme Court is used 
to clear a ballot line for a substitute candidate. 

1.  A Conservative has his party’s designation and 
also the cross-designations of the Republican and Indepen-
dence Parties for Highway Superintendent. The time for 
declining designations has passed by the time the Conser-
vative loses a Republican primary challenge mounted by a 
registered Republican who was not originally designated 
by his party. Being a sore loser, the Conservative wants to 
betray everyone who previously supported him by giv-
ing “his” Conservative and Independence ballot lines to 
the incumbent Democratic Highway Superintendent. He 
secures a Supreme Court Justice nomination via a phone-
booth judicial convention. The moment he accepts the 
nomination § 6-122 makes him automatically ineligible to 
be the Conservative and Independence Parties’ Highway 
Superintendent candidate. Those ballot lines are cleared, 
ready for the Independence and Conservative Parties’ 
Committees to Fill Vacancies to substitute the incumbent 
Democrat on their ballot lines.14 Article VI, § 20(b)(1) is 
the state constitution’s enshrinement of the common law 
principle that one cannot hold incompatible public offices 
where there is a built-in right in one to interfere with the 
other, or review and subordinate the other, vested in the 
same person.15 

2.  At the gubernatorial level, a Supreme Court 
nomination can clear a line. A Republican convention 
nominates a regular for Governor, also nominated by the 
Conservatives. An insurgent Republican was not allowed 
to address the convention. He decides to run a primary 
and wins handily. But he has only one line against a 
Democrat running on multiple lines. As luck would have 

simultaneously see a Democrat on all four lines, next to 
a Republican on all four lines, with only two open seats. 
It’s no mystery. And it’s not because they are Cardozo 
cheating off Holmes. Without endorsing New York’s con-
vention method the United States Supreme Court upheld 
its constitutionality.10 It did not dispute its deficiencies. 
“‘But as I recall my esteemed former colleague, Thur-
good Marshall, remarking on numerous occasions: The 
Constitution does not prohibit legislatures from enacting 
stupid laws.’”11 

Now Who Is Being Naïve?
Justice Scalia is of the view that “there is good reason to 
believe that the elected members of the New York Legis-
lature remain opposed to the primary, for the same rea-
sons their predecessors abolished it 86 years ago: because 
it leaves judicial selection to voters uninformed about 
judicial qualifications, and places a high premium upon 
the ability to raise money.”12 Justices Kennedy and Breyer 
have an “observation,” quoted at length: 

When one considers that elections require candidates 
to conduct campaigns and to raise funds in a system 
designed to allow for competition among interest 
groups and political parties, the persisting question 
is whether that process is consistent with the percep-
tion and the reality of judicial independence and 
judicial excellence. The rule of law, which is a founda-
tion of freedom, presupposes a functioning judiciary 
respected for its independence, its professional attain-
ments and the absolute probity of its judges. And it 
may seem difficult to reconcile these aspirations with 
elections. Still, though the Framers did not provide for 
elections of federal judges, most states have made the 
opposite choice, at least to some extent. In light of this 
longstanding practice and tradition in the States, the 
appropriate practical response is not to reject judicial 
elections outright but to find ways to use elections to 
select judges with the highest qualifications. A judicial 
election system presents the opportunity, indeed the 
civic obligation, for voters and the community as a 
whole to become engaged in the legal process. Judi-
cial elections, if fair and open, could be an essential 
forum for society to discuss and define the attributes 
of judicial excellence and to find ways to discern those 
qualities in the candidates. The organized bar, the legal 
academy, public advocacy groups, a principled press, 
and all the other components of functioning democra-
cy must engage in this process. Even in flawed election 
systems there emerge brave and honorable judges who 
exemplify the law’s ideals. But it is unfair to them and 
to the concept of judicial independence if the State is 
indifferent to a selection process open to manipulation, 
criticism, and serious abuse. Rule of law is secured 

“Advantage” means 
any advantage.
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firming his prior dealings with Dolnick, Hochberg offered 
Rosen the $20,000 job. On top of that, after being elected 
a judge and leaving his Assembly seat, Hochberg would 
raise $5,000 for Rosen’s special election campaign to fill 
the vacancy. During the conversation, Hochberg, who 
was then Chairman of the Assembly’s Ethics Committee, 
made a contribution to the political lexicon. Referring to 
his chairmanship, or to politics generally, he said, “Ethics 
is nice, but it’s not bread and butter.” A week later, Rosen 
and Hochberg met at New Rochelle’s Larchmont Diner. 
A tape recording of it disclosed that Hochberg offered 
Rosen a $3,000 job. They agreed that Rosen could not take 
the job but any name would be acceptable as a “stand-
in” for Rosen. Hochberg then said, “I will give you ___” 
and then wrote $5,000 on a napkin, asking if it would be 
acceptable. Further, once the rent strike was over, Rosen’s 
stand-in could be placed in the $20,000 job. When Rosen 
asked Hochberg not to put the stand-in’s name on the 
payroll until the following Wednesday instead of Monday, 
Hochberg said that the stand-in would be losing money. 
Rosen replied, “Schmuck, he’s losing nothing. I’m get-
ting the money.” Hochberg agreed, saying, “but that’s it, 
you’re losing.” Placing a “no-show” on the public payroll 
for whatever purpose is, of course, larceny. By inescapable 
inference, one who places or causes the placement of a 
person on a public payroll is representing that the person 
will perform work, labor and services for the salary paid. 
Falsely doing so is larceny by false pretense.17 

Days later, Rosen told Hochberg that the stand-in 
would be in Albany the following day. Rosen telephoned 
his brother-in-law Charles Christopher Johnson and told 
him that some men would be coming to see him the next 
day in Middletown and would be taking him to Albany. 
Don’t ask questions, he said, just to do what they say. 
Attorney General investigators picked up Johnson, wired 
him up and sent him into the Assembly to meet Hoch-
berg, where he accompanied Johnson to the necessary 
offices so he could be put on the payroll. Hochberg got a 
year for Corrupt Use of Position and Authority.18 He was 
also convicted of Fraudulently Affecting the Outcome of 
a Primary Election, and Unlawful Fees and Payments, 
which makes it a felony for any member of the state Leg-
islature to ask, receive, consent or agree to receive “any 
money, property or thing of value or personal advan-
tage” for performing any discretionary act which he 
may exercise by virtue of his office. “Advantage” means 
any advantage.19 Unlawful Fees and Payments has been 
repealed by the Legislature.

A Job for a Fundraiser
While presenting the Hochberg case to an Albany County 
Grand Jury, I met the Counsel to the Speaker of the Assem-
bly. Agitated, he asked, “Does the Speaker have anything 
to worry about?” I told him I didn’t know because I 
didn’t know. I later learned what he was concerned about. 

it, the regular Republican defeated in the primary is an 
attorney of 10 years’ standing. Another phone booth judi-
cial convention is called, this time by Conservatives. It 
nominates the Republican loser for the Supreme Court. If 
elected in November, he will preside in Bronx County. At 
the moment the Republican’s acceptance of the Conserva-
tive judicial nomination is filed he is ineligible to run on 
the Conservative line for Governor. Its Committee to Fill 
Vacancies then substitutes the insurgent Republican on its 
line. Now the insurgent has two lines, and the Conserva-
tive Party will live for another four years as a legally rec-
ognized party since it is assured of getting “at least fifty 
thousand votes for its candidate for governor.”16 New 
York’s “third parties” are Wilson-Pakula dependent for 
their automatic place on ballot lines for all elections in the 
state. More on Wilson Pakula later.

Quid Pro Quos Financed 
by No-Shows on the Public Payroll
Corrupt Use of Position and Authority surfaced again 
in 1976. I stumbled onto this while looking for a crime 
matching suspicious conduct then under way. 

The late Village Voice columnist Jack Newfield had 
brought Charles Rosen to the Attorney General’s Office 
where Rosen, a former Trotskyite, described what he 
termed a “third party bribe” offer from Assemblyman 
Alan Hochberg of the 81st Assembly District, comprising 
the Bronx’s Co-op City and Pelham Park. The 81st AD is 
solidly Democratic, so a primary election winner is the 
Assemblyman. Rosen was the very popular leader of a 
Co-op City rent strike against the state – a strike supported 
by 86% of the tenants. A year earlier, it was discovered that 
City Councilman Stephen Kaufman, a Co-op City resi-
dent, had deceived the tenants and was thus considered 
unelectable. Kaufman’s actions were defended, however, 
by the regular Democratic leadership, which was luke-
warm to the strike. Larry Dolnick, the strike’s Vice Chair-
man, and Elliot Engel formed the New Democratic Club 
for the 81st A.D. 

Hochberg did not want a primary for his Assembly seat 
because it would be expensive; rather, he wanted to run 
for a Civil Court judgeship during his next term, leaving 
his Assembly seat vacant. A primary for the seat would 
cost him $25,000 and ruin his judgeship race. Initially, he 
approached Engel and Dolnick, offering support for Dol-
nick as his Assembly replacement, and a $20,000-a-year job 
on his Assembly payroll. But Dolnick couldn’t take the job 
– he was of the rent strike and Hochberg was of the Demo-
cratic regulars. Hochberg then offered Dolnick a no-show 
job for less money. A number of times Hochberg asked if 
Rosen, the strike’s Chairman, intended to challenge him 
in a primary. He wanted a reply from the horse’s mouth 
because Rosen would be a very viable candidate. 

Rosen, Dolnick and Hochberg held a meeting. It was 
tape-recorded by the Attorney General’s Office. After con-
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Assembly Speaker Stanley Steingut and his son Robert, 
while at a luncheon meeting at Ratner’s just over the 
Williamsburg Bridge in Manhattan, promised to assist 
Hans Rubenfeld in obtaining an appointment to the posi-
tion of Advisor to the Civilian Complaint Review Board 
of the New York City Police Department. In exchange, 
Rubenfeld promised to arrange a fund-raiser dinner for 
Robert, who was seeking election as City Councilman at 
Large from Kings County. Rubenfeld contributed $2,500 
to Robert’s campaign but the fundraiser was never held. 
The Steinguts were indicted for Corrupt Use of Position 
and Authority in Kings County. They obtained a writ of 
prohibition. Their indictment should have been brought 
in New York County even though the luncheon meet-
ing in Manhattan was to fix a Brooklyn election.20 The 
Steinguts were not prosecuted by the New York County 
District Attorney’s Office. The case went the way of old 
soldiers. 

Buying Off the Opposition With Cash
Fraudulently and Wrongfully Affecting the Outcome of 
Primary Election – 1881 Penal Law § 751, later Election 
Law § 421(5), now § 17-102(5) – punishes “any person who 
. . . fraudulently or wrongfully does any act tending to 
affect the result of any primary election, caucus or conven-
tion.” (A general election is not within its ambit.) It is not 
unconstitutionally vague. Patricia Lang offered Thomas 
Patton $1,000 to induce him not to run as an insurgent in 
the Democratic primary for City of Long Beach Council-
man. Lang was affiliated with the Democratic incumbents. 
Over lunch, Lang offered Patton several jobs with the city, 
which he declined. So, she said, “Why don’t you take some 
money?” She offered Patton $500 before and $500 after the 
primary. Her secretary later appeared at Patton’s home 
and handed him a book with five $100 bills in an enve-
lope taped inside. Under immunity, the secretary testified 
that Lang told her Patton “was bought off very cheap.” 
Convicted of the attempt, Lang was fined and given 15 
days, which was later stricken on appeal. Any person of 
ordinary intelligence would know that it is fraudulent and 
wrongful to pay someone not to engage in the primary-
political-elective process.21 

Cold Cash and Tammany Hall Policemen
Turn of the 20th Century New York City had a Tammany 
Hall Police Department, all appointments courtesy of 
political bosses. It was awash in bribery and extortion 
and brutality. Protection money from gambling dens and 
brothels in Manhattan’s Tenderloin District was handed 
up the ranks, minus transmittal fees, to the Police Com-
missioner, over to the Mayor’s office and on to Tammany 
Hall on 14th Street. Police Lieutenant Charles Becker, who 
died in Sing Sing’s electric chair for the murder of gam-
bler Herman Rosenthal, was a brute of a corrupt cop who 
captured the warp and woof of a time when the populace 

looked upon its police as an occupying army. The rich and 
well-connected were favored – like the son of a Civil War 
General, the poisoner Roland Molineux, who eventually 
succumbed to syphilitic infection and brain paresis in 1917 
while confined at the Kings Park Psychiatric Center.22 

New York’s Wilson-Pakula Law 
Preordains Felony Quid Pro Quos
So far as research shows, New York is one of the few 
states that allows a candidate registered in one party to 
be cross-designated to run on another party’s ballot line. 
This is courtesy of the Wilson-Pakula Law, named after 
two Assemblymen, one of whom – Malcolm Wilson – 
became Governor. Here is how Wilson Pakula works. 
A party’s chairman or executive committee must give a 
“Certificate of Authorization” to a nonparty candidate 
authorizing him or her to run as that party’s designated 
candidate; the party files the certificate with the Board of 
Elections.23 The nonparty candidate designee must sign 
a “Certificate of Acceptance” and then file it with the 
Board. Party cross-designations do not spring out of the 
ground like mushrooms after a rainstorm. Rather, ante-
cedent agreements, the consideration for which is rarely 
if at all a collegial assessment of the cross-designee’s 
splendid attributes, are their genesis. When the races for 
District Attorney, County Comptroller, Treasurer, Clerk 
and Sheriff feature four candidates occupying all four 
ballot lines it beggars belief to tell people that every vote 
counts because none of them need their votes. Each candi-
date can vote for themselves and go back to bed knowing 
he or she was 100% victorious.

Pre-Fixed Ballot Lines 
Republicans square off against Democrats to fill four town 
offices. They want an extra ballot line via Conservative 
Party cross-designations. They get them for three of their 
four candidates by trading off one Republican cross-des-
ignation to a Conservative in return for the three Conser-
vative cross-designations. The mechanics are as follows: 
First, the Republicans put the Conservative on their des-
ignating petition with their three Republicans. Next, the 
Conservatives put the three Republicans on their petition 
with their one Conservative. Result: three Republicans and 
one Conservative wind up on the Republican and Conser-
vative ballot lines. Chances are that they will win election 
over Democrats because of their extra ballot line’s kick. 

Shadow-Placeholder Candidates
It gets worse, with shadow candidates also known as 
placeholders. To get on the ballot – primary or general 
election – a candidate must obtain the statutorily pre-
scribed number of signatures on the party’s designating 
petition from voters registered in the party, the same 
requirement applying to a non-party, cross-designated 
candidate. Voters sign for Jane when a party committee-

POINT OF VIEW – BALLOT RIGGING
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ples. As Special Assistant Attorneys General under Louis 
Lefkowitz, this author, Robert Schwartz and Edward 
Rothman convicted Assemblyman Hochberg (DL) and 
a New York City Councilman Vincent Riccio (RC) in the 
Albany County Courthouse just down the street from the 
New York State Bar Association. The difference between 
the guilty verdicts and the bipartisan indifference, treach-
ery and hostility of the political establishment is still trou-
bling. As long as CPL § 60.22 remains unmodified, official 
corruption of any stripe – especially ballot rigging – will 
remain very difficult to prosecute. If repeal of § 60.22 con-
tinues to be a dead end, repeal of Election Law § 6-120(3), 
which allows candidates to obtain authorization from 
political party chairmen to run on multiple ballot lines, 
would put a stop to the quid pro quo backroom deals that 
constitute felony violations of Election Law § 17-158 (Cor-
rupt Use of Position or Authority). We need to look into 
the current state of elections in New York, starting with 
cross-party designations. Work from there forward. ■

1. As a former 30-year prosecutor and husband of a former eight-year 
Smithtown Councilwoman, this writer sees New York’s politics as being top-
down and reform resistant. I speak to ballot mechanics, not politics per se.

2. Gray v. Hook, 4 N.Y. 449, 456 (1851).

3. People v. Willett, 213 N.Y. 368, 380 (1915).

4. Penal Law §§ 200.45, 200.50.

5. Willett, 213 N.Y. at 376.
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8. People v. Cassidy, 213 N.Y. 388 (1915); People ex rel. Willett v. Quinn, 150 
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man or notary comes to the door with the petition, which 
has imprinted on it “Committee to Fill Vacancies” next to 
the names of the party chairman and two lieutenants. A 
few days after the petition is filed with the Board of Elec-
tions, Jane – who was a shadow-placeholder all along – 
signs and files a Certificate of Declination, declining the 
party’s designation as it appeared on the petition when 
it was previously circulated to voters.24 Contemporane-
ously, the Committee to Fill Vacancies files a “Certificate 
of Substitution,” substituting Hack for Jane.25 Hack then 
signs and files a “Consent by Substituted Candidate Cer-
tificate.” Not one voter signed a designating petition for 
Hack. Jane was the shadow of Hack. She held the place 
on the designating petition for him. 

Bait and Switch
A pre-petition agreement between the Independence 
and Democratic parties puts a member of the Indepen-
dence Party – Jill – on the Independence petition for 
the Office of Clerk along with a shadow-placeholder 
– Linda – on an Independence petition for the Office of 
Councilperson. The same agreement also puts a mem-
ber of the Democratic Party – Pat – on the Democrats’ 
petition for the Office of Councilperson with a shadow-
placeholder – Laura – on the Democratic petition for the 
Office of Clerk. After these petitions are filed – using the 
certificates described above – shadow-placeholder Linda 
declines the Independence designation for Councilperson 
while shadow-placeholder Laura declines the Democratic 
designation for Clerk. The Independence candidate, Jill, 
is substituted for the Democrats’ Laura thus giving Jill 
the Democratic and Independence lines for Clerk. This is 
the quid. The Democrats’ Pat is substituted for shadow-
placeholder Linda, thus giving Pat both the Democratic 
and Independence lines for Councilperson. No member 
of the Independence Party signed an Independence Des-
ignating Petition for Democrat Pat for Councilperson. No 
member of the Democratic Party signed a Democratic 
Designating Petition for the Independence Party’s Jill for 
Clerk. This is the quo. The bait-and-switch’s extra ballot 
kick hands the Council Office to the Democrat-Indepen-
dence Pat over her Republican one-line opponent. 

Conclusion
Supreme Court “[c]ases invalidating ballot-access require-
ments have focused on the requirements themselves, and 
not on the manner in which political actors function under those 
requirements.”26 None of its cases suggest that the hypo-
thetical shenanigans outlined above match a reasonable 
person’s idea of an open, fair and honest election. Why 
would a voter tolerate in a political race what he would not 
tolerate at the racetrack? Criminal prosecutions involving 
elections or the looting of the public payroll by officials are 
the most personal and viciously nasty I know of. Politics 
is supposed to be built around ideas, issues and princi-
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later. It is full of history lessons for those who want to 
understand politics today. This article, however, will 
focus on Sulzer’s formative years and his rapid rise as a 
successful solo practitioner. The fact that Sulzer started 
from zero and built that practice for himself was power-
ful evidence of his self-confidence and a fabulous lesson 
for any young lawyer who wants to build a practice and 
enjoy the genuine security that the ability to attract busi-
ness creates. 

Extensive research on Governor Sulzer, at the Cornell 
University library where he had sent his papers, revealed 
several chapters of an unpublished autobiography, which 
provided great material for a biographer who did not 
have a chance to interview his subject. The obvious quali-
ties of curiosity and courage demonstrated by young 
Sulzer’s teenage activities added a special dimension to 
his quest to build his law practice. The secrets of his early 
professional success were especially interesting. Sulzer’s 
writings provided a clear picture of how a young man 
beginning a New York law practice in 1884 could attract 
enough clients to become financially independent. Every 

If William Sulzer is known today, it is as the 41st Gov-
ernor of the State of New York – the only governor of 
New York ever impeached. He took office on January 

1, 1913 and was impeached and removed by October the 
17th of the same year. That story captured my attention 
and led me into years of research to learn what kind of a 
man he was. Why was he impeached by his own party 
only eight months after being very popularly elected? 
Until 1913 he had enjoyed an exemplary career, first as 
a very successful young lawyer in the New York City of 
gaslights, cobblestones, and horse-drawn vehicles; then 
a successful Tammany Hall vote-getter who amassed a 
superb legislative record as an assemblyman from the 
Lower East Side; then, at age 30, the youngest Speaker 
of the Assembly in New York history. He followed up by 
running for Congress. He was continually re-elected for 
19 years, becoming chairman of the House Foreign Affairs 
Committee before he was elected governor in November 
1912 – winning a three-way race by a significant plurality.

The story of Sulzer’s brief governorship encompasses 
so many aspects that remain relevant an entire century 

MATTHEW L. LIFFLANDER, author of The Impeachment of Governor Sulzer 
(SUNY Press, Albany, 2012), is a partner in Lifflander & Reich LLP and 
Counsel to SNR Denton LLP.
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pursuing a serious career as a sailor so discouraged him 
that he chose to end his pursuit of the sea as a career.

He also visited his old employers at Parrish & Pendle-
ton, who were genuinely delighted to see him back in the 
city and looking so well. He was a very handsome young 
man, obviously mature beyond his years and attractive 
to his peers and seniors alike. His former colleagues were 
intrigued by Sulzer’s stories about his experience at sea. 
They offered him his former position as managing clerk. 
Several other acquaintances in the legal profession also 
offered him jobs and encouraged him to pursue his legal 

studies and take the bar exam. All this encouragement 
from respected professionals persuaded Sulzer to finally 
commit himself to pursue the law as his career. He had 
saved enough money from his two years as a sailor, so he 
decided that he would not take another job as a law clerk 
but rather would continue to attend trials and study law 
independently so that he could be well prepared for the 
bar examination when he reached the age of 21 in 1884.

When he became eligible, Sulzer left the family farm 
and established his residence in New York City. Accord-
ing to Sulzer’s writings, he appeared before the New York 
Supreme Court with 50 other applicants, 37 of whom 
passed the written exam they took on the first day. Sul-
zer was one of nine whose papers were so good that the 
judges waived the oral exam scheduled for the next day 
and admitted them directly.

As a result, his inherent self-confidence was enhanced 
by his passing the bar so easily that, despite having been 
offered employment opportunities at several excellent law 
firms, he decided to open his own law office and “never 
work for anyone again except myself.” The 21-year-old 
attorney opened his first office at the corner of Centre and 
Chambers Streets, close to all the courthouses. 

Getting Business
Any practicing lawyer can attest to the most basic les-
son of law school – whatever the particular challenge 
or objective of any advocate in an adversarial situation, 
success usually depends on good research and thorough 
preparation. However, even the best-prepared lawyer 
depends for his success upon having clients who benefit 
from the lawyer’s skills.

Obviously, Sulzer anticipated that his relationship 
with the various firms he had clerked for might lead to 
some early referrals. He also had a handful of contacts 
from his earlier days as a successful salesperson for a tea 
company owned by a neighbor he knew from his family 
home in New Jersey. 

lawyer in private practice, especially young ones, could 
learn from these 100-year-old techniques for attracting 
business, most of which are still relevant today. 

Early Years
Sulzer was raised by immigrant parents on a New Jersey 
farm. He demonstrated his curiosity about the world 
early on – leaving home to join a circus at age 13. At age 
16, in 1879, William Sulzer entered the legal profession 
as a law clerk to a Wall Street law firm. Law clerks began 
their day at 8 a.m., sweeping floors, dusting offices, and 

carrying coal to make the first fires to warm up the offices 
of the lawyers who arrived between 9 and 10 a.m. The 
clerks also made tea and tediously copied legal papers by 
hand. In exchange for these and similar chores, the clerks 
were given the opportunity to read and study law books 
and observe the work of real lawyers. 

Then, as now, a lawyer had to be 21 years old to be 
admitted. Sulzer arranged to leave his Wall Street office 
at 2 p.m. to take a horse-drawn stage up to Columbia Col-
lege to attend law lectures. (In those days an applicant to 
the bar could offer a law school degree or a clerkship as 
qualifications.) During his first year clerking, he switched 
firms to get more courtroom experience.

A year later, at age 17, he switched again because he 
was offered $8 per week, a $5 raise over his previous 
salary at the first two firms. Before the year was over, he 
was promoted and named managing clerk at the firm of 
Parish and Pendleton, at a salary of $10 per week, where 
he was allowed to argue matters and take part in pre-trial 
activities. But the new job required him to give up attend-
ing classes at law school and he never got a law degree.

His two years’ experience as a serious law clerk pro-
vided Sulzer with most of the qualifications he would 
need to take the bar when he reached the age of 21. Then, 
as he approached his 18th birthday, he decided to take a 
break from his clerkship and go to sea as a cabin boy. His 
great adventure involved sailing from New York City to 
Florida, then the Caribbean and South America, where he 
learned the business of sailing and the business of trading 
with indigenous peoples. 

After a warm homecoming with his family and sev-
eral weeks regaling his friends and neighbors in New 
Jersey about the details of his adventures, Sulzer decided 
that the time had come to make a decision about his 
future. He made some visits to the ships massed at the 
South Street port in New York City where he was advised 
that he was still too young to take the examination for a 
master’s certificate. The red tape and delays involved in 

Sulzer was dedicated to building a clientele 
to support his practice.
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hallways and elevators. He became known as an attrac-
tive and outgoing young man who would not hesitate 
to introduce himself to everyone he met, especially in a 
business context. And Sulzer diligently followed up on 
every contact he made.

On one memorable occasion, the aggressive, but 
quite charming young lawyer encountered Jay Gould, 
as the railroad tycoon was leaving 71 Broadway, where 
he had an office on the floor below Sulzer’s. Gould was 
friendly and asked young Sulzer how his law practice 
was getting along. Before taking his leave, Mr. Gould 
asked him to call upon him at 3 o’clock the next after-
noon.

When Sulzer arrived, Gould invited him into his large 
and ornately paneled office, and Sulzer took a chair at the 
side of the railroad tycoon’s desk. “Mr. Sulzer,” Gould 
said, “do you know anything about railroad law, and 
the court’s decisions affecting railroads?” Sulzer frankly 
admitted that he knew very little about the subject, but 
expressed his confidence that he was well trained to 
discover anything he needed to know. Impressed with 
the candor and self-confidence with which Sulzer had 
expressed himself, Gould gave him a small assignment 
involving the analysis of the legality of a Missouri Pacific 
Railroad bond. Sulzer offered to research and brief the 
issues within 10 days. Gould said, “Take your time, but 
do it thoroughly.” Excited by the prospect of having Jay 
Gould as a client, Sulzer devoted the entire next week to 
doing the necessary research and provided a careful brief 
of some 20 handwritten pages. When Sulzer presented 
his brief, it so impressed Gould that he sent Sulzer a 
$2,500 check in response to his bill for $250, along with a 
great compliment about the job he did. 

By the end of his second year as a lawyer, Sulzer was 
doing so well developing his own clientele and receiving 
referrals from lawyers who retained him to do their trial 
work that he was “making ten times more money than I 
spent.” Yet he did not let up and constantly pursued more 
relationships with businessmen, lawyers and judges. He 
became counsel to a major silk importer and, by making 
the acquaintance of the President of the New York Pie 
Baking Company, “got all of its business.” 

As part of his business-oriented self-promotion, Sul-
zer took up residence at the International Hotel on Park 
Row, which he saw as another opportunity to expand 
his contacts. Once again, he made it his business to meet 
as many people as he could. At the International Hotel, 
for example, he met Henry George, the great teacher of 
economics, and dined frequently at his table discussing 
economic theory. 

The ambitious and energetic Sulzer also went out 
almost every night, making a point of frequenting the 
large number of leading hotels and restaurants (which he 
referred to as “resorts”) where he could count on encoun-
tering the rich and famous of old New York. On the sec-
ond floor of the Astor House at Vesey Street and Broad-

But Sulzer would not sit still and wait for a visit from 
anyone. He had a plan. Today we would call it a market-
ing plan, but lawyers didn’t use such crass words in those 
days, indeed, until very recently, advertising was not 
allowed. His methods worked well and provide many 
lessons that can be adopted today by those who are for-
tunate enough to have the inherent talent to do so. He set 
out to become acquainted with politicians and newspa-
permen who gathered regularly in the area, as well as the 
lawyers, judges, clerks, and court attendants. 

Sulzer was dedicated to building a clientele to sup-
port his practice. In his writings he explained that he 
was always careful to dress well. He also began to join 
organizations that would enable him to meet prospec-
tive clients. Already admitted to the Masonic Lodge 
in New Jersey, he had his membership transferred to a 
lodge in Manhattan and began a serious lifelong pur-
suit of Masonry. Sulzer developed his flair for catching 
clients and he worked hard at it – purposely doing all 
that he could to meet people, especially businessmen, 
who might help him develop a successful practice. A 
young lawyer today who wants to build a successful 
practice can learn a great deal from Sulzer’s approach 
to his independence. Sulzer studiously sought and took 
advice from older lawyers who encouraged him, and 
some began to refer matters to him to handle in the 
courts. Whenever he had nothing else to do he would 
methodically visit with people he knew and urge them 
to let him handle any law business they had. This 
approach landed him the Merchant’s National Bank as 
a client very early in his career. It seems that the official 
cashier of the bank, Mr. C.V. Baila, had a farm adjacent 
to that of Sulzer’s father, and Baila had known William 
Sulzer since his boyhood. Mr. Baila wanted to encourage 
the young lawyer, which he was best able to do by deliv-
ering some of the bank’s more routine business. Having 
the bank as a client was a very prestigious credential for 
a lawyer in his first year of practice. 

At the same time, Sulzer pursued his interest in 
politics. He attended political meetings and made himself 
known to judges and politicians. In 1884, his first year as 
a lawyer, he made “back of the cart” speeches on behalf of 
Grover Cleveland’s presidential campaign. As part of that 
campaign, he organized the Young Men’s Democratic 
Club in New York and became its first president. Years 
later this club became the National Democratic Club.

Moving Up
Toward the end of his first year in practice, Sulzer moved 
to a small, $20-per-month suite in an office building at 
71 Broadway that housed several large law firms and 
various business concerns. A principal reason for moving 
was to get more exposure to more people who could help 
him develop his law practice. As part of his campaign, 
Sulzer made it a point to introduce himself to most of the 
office building’s occupants as he encountered them in the 
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Expanding His Horizons
At this time in his life, Sulzer, who would eventually 
acquire a justified reputation as an excellent speaker, 
worked at perfecting his speechmaking ability by study-
ing English classics in order to improve his command of 
the language. As he described it,

[i]n my speeches I made it a rule to use plain, simple, 
well-understood Saxon words, and endeavored to 
confine myself to one, or two, or three syllables. I 
used short sentences, and eschewed foreign words, 
and their derivatives. In this way I acquired a good 
vocabulary, and a multitude of simple words and 
short sentences that could be utilized at any time for 
their effect on my hearers, not only in the courtroom, 
but at other places where I attended meetings and 
made addresses. 

He made it a rule to attend every meeting he could 
and, if the opportunity was offered, “to deliver an 
address more or less appropriate to the occasion.” As a 
result, he made many new contacts and became known 
as an eloquent speaker.

In 1888, in his fifth year of practicing law, Sulzer 
moved his residence again, this time uptown to the Mor-
ton House – well known as a center of activity for prom-
inent politicians, business, and theater people. It had an 
excellent bar and restaurant, as well as banquet rooms. 
Sulzer admitted that his object in moving to the Morton 
House was to meet people who he could make friends 
with and increase his law practice. He was shameless in 
his pursuit of people who could be helpful to him. As 
he once said, “I was always busy, and I always worked 
fast.” His pursuit of power and financial independence 
was certainly succeeding. 

After a year with the firm of Henderson, Sulzer & 
Foster, a relationship that had been very satisfactory, 
Sulzer told his partners that he wanted to withdraw to 
have more time to pursue other interests. They were 
unable to dissuade him and, after an amicable parting, 
he opened his own office again, this time taking three 
rooms at 24 Park Place; the 25-year-old lawyer hired 
two younger associates to assist him with his growing 
practice.

It was 1888. Among the activities Sulzer wanted 
more time for was the pursuit of politics, an interest 
since childhood. His appetite for politics had been 
developed during his youth in New Jersey, his experi-
ence as a speaker in the 1884 presidential campaign, 
and his attendance at whatever political meetings he 
could could get to. He was encouraged by the favorable 
response he received from so many of the people he met. 

William Sulzer’s compelling political journey – from 
assemblyman to speaker to congressman to governor 
who was impeached – lay ahead. It turned out to be an 
intriguing story. Stay tuned.  ■

way was one of his favorite spots, called “Room No. 1,” 
where editors, newspapermen, lawyers, judges and well-
known politicians would gather every afternoon. There 
he met more important men and deliberately cultivated 
their acquaintance, which he claimed was a great help to 
him later in his career. For example, he made the acquain-
tance of W. S. Porter, the writer who became known as 
“O. Henry,” who introduced him to Joseph Pulitzer, the 
famous publisher. Among the hostelries in the immedi-
ate area which Sulzer favored for companionship, food, 
and drink were the Cosmopolitan Hotel, on the corner of 
Chambers and West Broadway, and the Stevens House, 
where Sulzer claimed to have made the acquaintance of 
Robert Louis Stevenson when he visited New York.

Throughout the early years of building his down-
town New York law practice, Sulzer also pursued a 
genuine interest in the theater, cultivating a theatrical 
practice and attending shows at such memorable places 
as the Bailey Theater, Harrigan and Harts, Tony Pas-
tor’s, the Union Square Theater, the Academy of Music, 
and Daly’s Theater, among others. Some of the actors 
and actresses he met in these days became his clients. 
And some of the theatrical cases he tried attracted a 
great deal of valuable newspaper publicity. That helped 
him get talked about as a lawyer by fellow members of 
the bar and the public in general. Sulzer understood the 
value of being known and talked about, and the young 
lawyer continued his effort to be out more or less every 
night, going around here and there. 

Sulzer would frequently travel up Broadway, tak-
ing the brightly colored stage drawn by two horses. 
He considered Broadway to be the center of significant 
social activity because so many important people of his 
day walked up Broadway to their homes. There were a 
number of famous places where people would stop to 
socialize, have a drink, or break bread. 

During his early years at the bar, he was impressed 
with the quality of New York’s newspapers and what he 
considered to be the courage of conviction evidenced by 
many of the editors and critics of the day who molded 
public opinion. Whenever he could do so, he also sought 
the acquaintance of newspapermen, both reporters and 
editors, which he did by frequenting their favorite bars 
and restaurants and writing letters to the editor. Of 
course, he hoped that some of these contacts would 
result in favorable publicity. 

After successfully trying a significant commercial 
case in 1887, his fourth year as a sole practitioner, Sul-
zer was induced to join a law firm that offered him 
an attractive partnership. The firm became known as 
Henderson, Sulzer & Forster, and it occupied the entire 
first floor of a large, old brownstone building at 24 Park 
Place. He became the firm’s leading trial lawyer; again, 
Sulzer went out of his way to make new contacts and 
cultivate relationships with all of the other tenants of 
the building.
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How to Avoid Sibling Warfare
Drafting for the Vacation Home
By Edward V. Atnally
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graduate of Fordham University and earned his LL.B. from St. John’s 
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Caitlin Going, a recent graduate of the University of Pittsburgh, for her 
editorial assistance in preparing this article.

Many owners of vacation homes – and their 
eventual beneficiaries – have as an estate plan-
ning goal “keeping the property in the family 

as long as possible.” This article discusses the problems 
often encountered by estate planners in drafting will or 
trust language providing for the disposition of vacation 
homes and other residences to a group of individuals as 
joint owners.1 The problems are many, but with proper 
planning, it is possible to achieve this goal.

Vacation homes come in various forms, from the sim-
ple Cape Cod beach house to the Florida condominium, 
to the Irish cottage, etc. These properties and their contents 
often have considerable economic value, but more impor-
tant, they may have enormous sentimental value in the 
minds of the clients and their children as a way of enrich-
ing family life for the present and, hopefully, in the future. 
Yet, because of the possibility of disagreements and other 
problems among the joint owners, many lawyers often 
attempt to discourage joint ownership arrangements. The 
client’s reaction in many cases is to minimize these prob-
lems and insist that the property be placed in some type of 
trust or other legal entity so that it is not sold at the client’s 
death, but held for the use and enjoyment of all of the cli-
ent’s children and future generations. Drafting language 
to achieve this result is a fairly daunting task considering 

the manifold ownership issues and other uncertainties that 
could arise in the future. Nevertheless, many satisfactory 
arrangements for joint ownership exist and will continue 
to exist in the future. 

In some cases, the will or trust agreement leaving 
vacation-type or other properties in joint ownership comes 
to the lawyer after the testator or trust grantor has died and 
when it may be too late to change the dispositive language. 
Dealing with the “too late to do anything” situation will 
also be discussed.

The Problems of Joint Ownership
Few lawyers need to be told about the problems of joint 
ownership because they see them every day. Assuming 
the vacation-type property is to be or has been left to 
adult devisees (infants and incompetent devisees create 
especially difficult situations) such as children, adult 
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property by filing an instrument in writing with my 
executors/trustees within six (6) months of the date 
of my death indicating their desire to do so for an 
amount established by appraisal or as finally deter-
mined in my federal or state estate tax proceedings. 
If two or more of my adult children shall wish to pur-
chase said property, the purchaser shall be determined 
by the casting of lots.” 

While the “conventional wisdom” approach has much 
to recommend it, many clients simply do not want to 
see their beloved beach house sold to the highest bidder, 
unless it is to a family member. 

While it is obvious that such a sell provision is not 
what the “keep it in the family” testator wants, it may be 
what he or she should choose for the benefit of all devi-
sees depending, of course, on the value of the real estate, 
the mix of estate assets and various other estate planning 
considerations. 

It may be that no single child will have sufficient 
funds to buy (and maintain) the vacation property from 
the estate. The benefit of the provision for mandatory 
sale is that it assures, as far as possible, that each child 
receives a proportionate share of the sales proceeds in 
cash and can “go his or her own way” with the money. 
Selling real estate in the current market may take many 
years and, hopefully, the power provisions of the will or 
trust agreement will give the executors sufficient holding 
authority to get the best price on the sale.

The Precatory Language Approach
Under the right circumstances, this approach could make 
it possible to keep the vacation home in the family for 
several generations or more. There should be a “family 
oriented” individual to whom the property is left who 
will try to carry out the wishes of the testator but has 
no legal obligation to do so. The provision to use (often 
devising the property outright to the chosen child) might 
be something like the following: 

“It is my wish, without intending to impose any 
legal obligation, that [name of chosen child or sibling 
inheriting] shall permit my other children or siblings 
to occupy and enjoy fully the vacation home from 
time to time as he/she shall see fit in his/her sole and 
uncontrolled discretion and without any obligation or 
liability to my children or others for so long a period 
as he/she shall determine. Upon his/her death, it is 
my wish that he/she leave the property to another 
family member who will permit my children and their 
descendants to similarly occupy and enjoy the vaca-
tion home all without imposing any legal obligation or 
liability on the owner of the vacation home to do so.” 

Trusting ownership of the vacation home to a particu-
lar family member and requesting that person to comply 
with the testator’s wishes may accomplish nothing if the 
recipient of the property does not wish to take on the 
considerable burdens of providing a vacation home for 

grandchildren or siblings, each of the owners may have 
different ideas as to what is to be done with his or her 
share of the property (including the contents thereof). 
Some may want to sell it, or at least their share, because 
of personal economic problems; others may desire to 
rent the property during peak rental periods; and others 
would prefer to leave it just “as is.” Each of the alterna-
tives brings its own set of problems, such as for how 
much to sell or rent the property, when to do so, and how 
to provide funds to maintain it if it is to be held “as is.” 
Trying to anticipate and plan for all of the problems that 
could arise beforehand will help considerably. 

Assuming the vacation home can be placed in some 
type of trust or other legal entity, how can it be managed 
successfully, and by whom? Some children may want to 
“buy out” the others. Creditors of the children or their 
divorced spouses may eventually make claims against 
the property and one or more may become bankrupt. 
Some of the children may ask, “Why should I contribute 
money so that other children can enjoy the vacation 
property?” A partition action2 may be necessary with all 
of its costs and delays and, very often, an unsatisfactory 
outcome. All of these problems may completely frustrate 
the owner’s desire to keep the vacation property or other 
residence in the family.

Finding Possible Solutions to the Problems of Joint 
Ownership With Other Than Trust Arrangements
While trusts and other arrangement of various kinds are 
often considered and will be discussed in detail later, 
more simple solutions should first be explored. The 
“direction to sell with a right of purchase” approach may 
satisfy many clients who have vacation properties that 
they wish to leave to multiple beneficiaries. While there 
is no perfect solution in any of the proposals considered 
in this article, there are considerably fewer tax3 issues and 
general family distress to contend with when utilizing 
the “sell with right of purchase” or precatory language 
approaches discussed below.

Direction to Sell and Right of Purchase Approach
This arrangement, which I refer to as the “conventional 
wisdom” approach, requires that the will or trust agree-
ment directs the sale of the vacation property after the 
testator/grantor’s death. (All of the solutions offered in 
this article apply to residences of any kind, vacation or 
otherwise, where continued co-ownership or control by 
multiple devisees is desired.) Adding language such as the 
following in the will or trust agreement may be helpful:

“I direct that my real property (and the contents there-
of) located at . . . . be sold on such terms and conditions 
as my executors [in the case of wills] and trustees [in 
the case of inter vivos trusts] shall determine and the 
net proceeds shall be paid over to my descendants, 
per stirpes; provided, however, that one or more of my 
adult children shall each be entitled to purchase said 
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home for some fixed period of time, such as until the 
death of the survivor of the children living at the time of 
the grantor’s death.5 

If the grantor is dissatisfied with the operation of the 
trust during his or her lifetime, the grantor could revoke 
the trust and recover its property. In addition, the grantor 
could amend the trust from time to time to include provi-
sions (such as funding the trust with sufficient assets and 
otherwise to ease its administration) that will be useful 
after his or her death. 

After the grantor’s demise, the trust continues with 
the named successor trustee – this would be a fully 
funded trust with a reserve sufficient to continue so that 
the children could use the property during their lives. 
The trustee could sell the property at any time and dis-
tribute the proceeds to the children then living in equal 
shares and the trust would terminate on the death of the 
last surviving child. This arrangement is fairly standard 
for trusts holding vacation and other residences for 
the benefit of children or grandchildren (usually with 
corporate trustees or co-trustees) and could work well 
provided the situation is favorable – for example, low 
maintenance costs, and trustees who are interested and 
well compensated. 

The Corporate Trustee Solution
Assuming a corporate trustee has been found that will 
agree to acquire title (by devise or gift) and maintain 
the vacation home for the benefit of the family and its 
future generations, typical trust language might include 
the following:

1. The trustee may allow any income beneficiary of 
the trust to occupy and use any trust real estate upon 
such terms and conditions as it may determine in its sole 
and uncontrolled discretion including free of rent or in 
consideration of the beneficiary paying real taxes, main-
tenance, repairs, capital improvements and other similar 
carrying charges.

2. The trustee shall be entitled, but not required, to 
sell, lease or otherwise dispose of the property in its sole 
discretion, nor be liable for any loss relating to the reten-
tion of the property.

3. The usual real estate trust powers (selling at public 
or private sale, managing, altering, improving, granting 
easements, and so forth) should be included.

4. Adequate funding for future expenses (which 
should be included) and trustee compensation are major 
issues to be addressed.

Obviously the corporate trustee in this type of trust 
will need wide discretion if the trust is to function suc-
cessfully for years into the future. The trustee will also 
need complete authority to terminate the trust at any 
time and sufficient assets in the trust to pay all of the 
expenses that are not absorbed by the income beneficia-
ries. Upon termination of the trust, the assets should be 
paid over to the then-living descendants of the testator, 

others at his or her sole expense (of course, the others could 
be charged some rental expense). In certain cases, however, 
someone may be there who is willing and able to do so. 

Another possible alternative is to leave the vacation 
house to one child and make adjustments in the will to 
equalize the value of all property passing to the children. 
Whether one child will be satisfied with getting a vaca-
tion home rather than its equivalent in cash is another 
question. In addition, the vacation property may consti-
tute a substantial part of the estate assets and there may 
be insufficient other property to make the equalizing dis-
tributions. Presumably, the selected child inheritor will 
allow the others to use the property, but that child is not 
required to do so. 

The precatory language arrangement eliminates vari-
ous tax issues and the many problems of joint ownership. 
Instead, it simply relies on the good faith and generosity 
of the property recipient and the cooperation of other 
family members – without which it is impossible for any 
arrangement to work. Will litigation ensue? Possibly, but 
it is probably less likely than if the more complex arrange-
ments mentioned below are adopted. 

The More Complex Arrangements
Now we consider other arrangements (to avoid a parti-
tion lawsuit) for holding jointly owned vacation and 
other properties. These usually take the form of a trust 
created before the grantor/testator’s death and continu-
ing thereafter or a trust created by will or trust agreement 
coming into existence after the testator’s death. If that 
fails, the trust could also be created by the joint owners 
after the testator’s death where the will simply says, as 
it does in many cases, “I leave my vacation home (or all 
of my property) to my three children in equal shares per 
stirpes.” Ownership by limited liability companies, family 
limited partnerships, S corporations, life estate, personal 
residence trusts, and so forth are possible solutions but 
are beyond the scope of this article. Nevertheless, many 
of the provisions mentioned below may be suitable for 
use in the operating or partnership agreements.4

The Grantor Trust Agreement 
“Wait and See” Approach
Under this approach, the trust grantor and owner of 
the vacation home transfers title to himself or herself as 
trustee (or perhaps to a family member as trustee, herein-
after “administrator”); the trust is fully revocable by the 
grantor. Upon the grantor’s death, the trust continues, 
assuming it has not been revoked during the grantor’s 
lifetime. While the grantor is living, he or she would 
pay all expenses of the trust, or possibly apportion some 
of them against the users of the property on an equi-
table basis, depending on their usage. After the grantor’s 
death, the administrator (successor trustee) would “step 
into the grantor’s shoes” and, based on the provisions 
hereafter mentioned, would continue to hold the vacation 
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The “Child A Trust”
Assuming the corporate trustee arrangement is not avail-
able, the creation of what I call a “Child A Trust” may be 
considered. In this scenario, Child A will act as trustee 
of the trust to which he or she and each of the devisees 
will convey their interests. The trust will be revocable 

and amendable with the devisees as grantors and income 
beneficiaries. On the death of the last surviving child, 
the trust will terminate with the principal and accrued 
income payable to the descendants of the children in 
equal shares per stirpes. 

A variety of potential problems must be considered, 
including appointing successor trustees, terminating the 
trust when a majority8 of the children wish to do so, the 
death of a child and his ability to transfer his interest to 
his descendants, buy-out provisions and preparing an 
exit strategy allowing all or any of the children to get 
out of the arrangement at any time, if desired. In addi-
tion, more mundane considerations arise such as regular 
maintenance and operating expenses, rental, and the use 
of the vacation home and its contents. Routine main-
tenance might include spring/fall cleanup, lawn care, 
painting and repairs, and so forth. Regular operating 
expenses include real estate taxes, insurance and utilities. 
Develop a schedule for the personal use of the children as 
well as possible rental during peak seasons – a sale provi-
sion with a right of first refusal should also be included 
along with a plan for what happens when a child dies or 
becomes incompetent. 

It is impossible to plan for all the problems that can 
occur, and it goes without saying that only if the children 
are extremely cooperative can these provisions be effec-
tive. Being able to amend the trust in the future by major-
ity vote of the children can be helpful to deal with later 
issues that arise.

The following language might be used in the “Child 
A Trust” scenario:

Providing for the Trustee and Successor Trustees 
“Child A is hereby designated to act as Trustee to serve 
without bond or other security and agrees to admin-
ister the property and manage it in accordance with 
the provisions hereof. Upon the death, resignation 
of the Trustee, or upon Child A becoming mentally 
incapable of functioning as such Trustee, Child B shall 
be entitled to act as Successor Trustee subject to the 
same conditions and responsibilities as Child A and 
similarly if Child B ceases for any reason to function 
as such Trustee, Child C is hereby appointed to serve 
as Trustee. Upon the death of all of said children, any 

in equal shares per stirpes. A child or a family member as 
co-trustee is probably desirable.

The testator’s will should provide for this trust;  being 
irrevocable and strictly discretionary, it should provide 
creditor protection6 and avoid most of the joint owner-
ship problems mentioned earlier in this article. If the 

will or trust agreement does not contain such trust 
provisions but only the simple “I leave everything to 
my descendants in equal shares per stirpes,” it may be 
possible for them to agree to transfer their interests 
irrevocably to the corporate trustee, in which case gift 
tax issues may arise but these may in many cases be 
relatively minimal.7

The more difficult situation arises after a testator’s 
death, when a corporate trustee cannot be found or the 
children are unwilling to transfer their interests to a cor-
porate trustee. Often, the testator’s will or trust simply 
says, “I leave my vacation (or other) home to my chil-
dren in equal shares per stirpes,” and the testator wants 
the attorney to find a way to let them, as joint owners, 
continue to keep the vacation home in the family. But 
one child could say, “I want out right now,” and in this 
case, or if the children cannot all agree to sell or transfer 
to a trustee, a partition action may be the only possible 
solution. 

Assuming the testator’s children insist on going for-
ward despite potential problems, point out the pitfalls 
and mention that the most difficult problem relating to 
the vacation home or other residence to be owned jointly 
is who will pay the maintenance and other costs, and 
under what circumstances. 

Assuming that the property has been left to three 
adult children, questions arise, including: what should 
they do about (1) paying expenses such as real estate 
taxes, utilities, capital improvements and ordinary 
repairs; (2) rental income; and (3) handling the sale of 
the property, if necessary, along with the sometimes 
extremely valuable tangible personal property located in 
it. Most important, which individual will be responsible 
for doing all of these things? 

If “Child A” is expected to use the property most of 
the time, and is generally reliable and fair in his or her 
dealings with the others, the other two children might be 
willing to transfer the vacation property into a revocable 
trust where Child A is the trustee. Upon the death of 
Child A, Child B would serve in his place, and if Child 
B dies, the beneficiaries could decide whether Child C 
should become trustee or some other person. Sample 
provisions for such a trust follow.

The “conventional wisdom” approach requires that the 
will or trust agreement directs the sale of the vacation property 

after the testator/grantor’s death.
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estimates and schedules for the performance of the work, 
and the reason why the work is desirable or necessary. 
Here is some language that may be useful: 

“The Trustee shall consult with each of the children 
using the vacation property as to the desirability of 
making capital improvements from time to time and 
shall give each individual an opportunity to state their 
position on making the intended capital improve-
ments. The desire of the majority of the children shall 
determine whether the work should proceed and the 
appropriate contractors to employ for such purpose. 
When cooperation among the family members is 
requested and a majority of the children conclude 
that the property should not be improved or that the 
expenses of restoring the property are excessive, then 
the majority decision shall apply and the property 
shall be improved on such terms and conditions as the 
Trustee can negotiate.” 

If only two of the Grantors are living, any decision for 
capital improvements or to terminate the trust must be 
agreed to by both Grantors. 

Providing for the “Escape” Clause
Before going forward with the “Child A Trust,” consider-
able thought must be given on how to exit the trust if all 
does not go well. Suppose Child B dies or wants to sell his 
or her share as a beneficiary of the trust. In this case one 
might use language to allow this to be done while still 
maintaining the viability of the trust:

A. “If one or more of the income beneficiaries shall 
desire to sell or otherwise dispose of his/her interest 
for any reason, he or she shall first offer to sell or oth-
erwise dispose of his/her interest to the other children 
and if they are unwilling or unable to purchase such 
interest, the same shall be sold on such terms as the 
Trustee shall determine in his sole discretion and the 
net proceeds of sale shall be distributed to the remain-
ing children then living in equal shares per stirpes.”
B. “Upon the death or incompetency of any of the 
Grantors, the share of the deceased or incompetent 
child shall be transferred over and delivered by the 
Trustee to the remaining children (NOT TO THE 
DESCENDANTS OF THE CHILD OR TO HIS DEVI-
SEES) and be subject to the terms of the trust agree-
ment, provided however, that the Trustee may in his 
sole discretion allow the children of such deceased 
child to occupy and use the trust property on the same 
terms and conditions as the deceased or incapacitated 
child did.”

Another variation is to permit the Grantors to dispose 
of their interests by gift or devise and language crafting 
such provisions could permit the recipients to take the 
interests of the deceased child subject to the terms of the 
trust agreement with similar buy-out provisions for bene-
ficiaries of deceased children who do not want to hold the 
deceased child’s interest. Suppose there are beneficiaries 
of deceased children who disagree on disposing of their 
inheritance. Then what? On balance, I would say that 

individual or corporate trustee may be designated as 
Successor Trustee by my last surviving child by an 
instrument in writing delivered to such individual 
or corporate Trustee. Each Trustee shall be entitled to 
resign at any time.”

Providing for the Duration 
and Termination of the Trust

“The Trust shall continue during the lives of the then 
Grantors and their descendants for a period not to 
exceed twenty-one (21) years after the death of the 
Grantor or sooner upon the consent in writing of a 
majority of the Grantors. The overall intention is that 
the property be held for the benefit of the Grantors, 
their children and their descendants for the longest 
period of time that is allowed under the laws of the 
State of New York. If a decision is made to sell the 
property, the proceeds of sale of such property shall 
be divided among the Grantors or in equal shares 
per stirpes with the right of first refusal for a child or 
descendant who shall desire to purchase the property 
at its then appraised value.”

Providing Funds for the 
Maintenance of the Trust Property
The issue of obtaining funds to maintain the property 
can cause many problems. Some children may want to 
contribute, whereas others may not. This becomes espe-
cially important where some of the children wish to use 
the property for a limited time only. The following draft 
language is designed to attempt a reasonable arrangement: 

“The income and expenses of the Trust shall be shared 
pro-rata among the Grantors and their descendants. 
The Trustee shall endeavor to determine for each vaca-
tion period the anticipated rental income, ordinary 
maintenance, repairs and other expenses including 
real estate taxes, insurance coverage, legal fees, etc. and 
shall prepare a yearly budget at the beginning of each 
of the vacation periods indicating what the expected 
expenses for the year will be. The Trustee shall request 
a contribution based on the expected usage of the 
property by the particular individual involved and if a 
payment is not made promptly, the Trustee will ask the 
non-paying individuals to refrain from using the vaca-
tion property for a portion of the vacation period. The 
participating family members may supply additional 
capital so that there is a sufficient sum to provide for 
the anticipated maintenance expenses for the year. The 
Trustee shall receive $_____ annually as compensation 
for serving as Trustee. It is hoped that the family mem-
bers will act in as cooperative a manner as possible in 
assisting the Trustee to provide the necessary funds 
for the various expenses which will be incurred dur-
ing the vacation period. Any cost overruns should be 
promptly reimbursed to the Trustee pro-rata by all of 
the parties using the property.”

Providing for Capital Improvements
A majority of the children must agree on any expenditure 
for major improvements. The Trustee should also obtain 
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whether or not the property is to be devised jointly. Ancil-
lary probate and other proceedings may be avoided if the 
foreign or out-of-state property is held in trust. Some type 
of arrangement patterned after the corporate or “Child 
A” trusts or some better arrangement may be possible 
but, in all cases, the law of the location of the property 
must be dealt with. 

Foreign law generally provides that the law of the 
situs of the real property and tangibles located there 
(immovables) govern their disposition rather than the 

law of the decedent’s domicile. Having a foreign will to 
dispose of foreign assets and an American will to dispose 
of domestic property may also be desirable. 

Tax and Related Considerations
A number of estate tax issues arise in connection with 
the approaches suggested in this article. The approach 
least affected by tax considerations is the direction to 
sell, the right of purchase, as well as the precatory lan-
guage approach.9 The “Child A Trust” approach where 
the children convey the property over to one of their 
family members should not result in federal gift tax but 
the property owned by the trust would not receive a 
“step-up in basis” upon the grantor’s death.10 

Where the property is left outright to one child who 
will, presumably, allow the other children to occupy it 
for vacation purposes, the property will take as a cost 
basis the value of the property at the time of the dece-
dent’s death.11 If a life estate situation (parent conveying 
property by deed to children equally but retaining a 
life estate), the children would be entitled to a sepa-
rate “step-up in basis” when they receive the property 
which, of course, will be includible in the decedent’s 
estate for estate tax purposes.12

In the qualified personal residence trust situation 
with the remainder interest left to joint owners, the same 
result would apply if the grantor income beneficiary 
predeceases the fixed term of the trust and the property 
will be includible in the grantor’s estate, under § 2702 of 
the Internal Revenue Code, as amended. 

Additional Considerations
While the emphasis of this article is on trust and testamen-
tary dispositions to joint owners, lifetime acquisitions by 
deed (e.g., friends deciding to buy a vacation property 
jointly because one family does not have enough assets to 
do so alone), including life estates, are also possible and 
may be more commonplace due to the $5 million exemp-
tion for gift taxes during the 2011–2012 period. 

allowing children to devise their interests to grandchil-
dren or “outsiders” or anyone else while legally possible 
creates a potentially unmanageable situation and should 
be avoided if possible.

Miscellaneous Other Provisions
The usual trust provision that allows the trustee to sell 
the trust property upon such terms and conditions as the 
trustee shall determine in his or her sole discretion must 
be modified to subordinate this decision to the needs 

and desires of a majority of the children. The often-used 
provision exonerating the trustee from liability, except 
in the case of gross negligence, should probably not be 
used in a family situation since it might allow one of the 
children who acts as trustee to “run roughshod” over the 
other children. Nevertheless, if the trustee acts in good 
faith, he or she should not be liable for his or her actions 
as trustee. It is also desirable that the “Child A” trustee 
be required to file annual accountings with the other chil-
dren. The trustee should be entitled to commissions and 
reimbursements for expenses based upon a written agree-
ment entered into before each of the accounting periods. 
Other provisions may be appropriate depending upon 
the situation. For example, suppose there was beach-
front property which required a perpetual easement to 
be signed allowing the Army Corps of Engineers to make 
the necessary replenishment to the sand on the beach. 
There should probably be permission for the trustee to act 
in such a case without the consent of the adult children.

Ownership of Foreign and Out-of-State Real Estate
The Irish cottage or the Florida condominium sometimes 
appear as an asset of substantial estates and, of course, 
require careful planning, usually involving lawyers locat-
ed in foreign countries and other states who may or may 
not be familiar (or want to become familiar) with the 
arrangements discussed in this article. Nevertheless there 
are some individuals who own those “foreign” properties 
and would like to “keep them in the family.” The French 
movie Summer Hours (2008) told a tale of the anguish suf-
fered by children who inherit a Provence manor house 
full of extremely valuable Picassos and other works of art 
left to the children as joint owners. Eventually the prop-
erty is sold to the public because none of the children is 
able to afford to keep it or agree to do otherwise.

Working closely with foreign or out-of-state counsel 
to understand and comply with local law is necessary 
in these situations. Where clients own foreign and/or 
out-of-state real estate, local counsel should be consulted 

Where clients own foreign and/or out-of-state real estate, 
local counsel should be consulted whether or not the property 

is to be devised jointly.
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members, and (3) utilizing trust provisions designed to 
provide a fair arrangement for the shared use of the prop-
erty over a period of years. Each of these approaches has 
its problems but leaving the vacation property to children 
as joint owners without saying more should be avoided, 
or sibling warfare will eventually result.  ■

1. The use of the expression “joint owners” is intended to refer to forms of 
ownership of real property other than single ownership and is intended to 
include tenancies in common, joint tenancies with a right of survivorship and 
tenancies by the entireties. The words “testator” and “grantor” refer to single 
owners of vacation properties and where husband and wife hold real prop-
erty jointly, it is presumed that one or the other predeceased.

2. See N.Y. Real Property Actions & Proceedings Law art. 16. 

3. IRC § 1014(a).

4. An interesting article by William S. Forsberg, titled “Asset Protection and 
the Limited Liability Company – Not the Panacea of Credit Protection You 
Might Think!,” dealt with the benefits and problems encountered in holding 
vacation homes in limited liability companies, FLPs and so forth. It appeared 
in Probate & Property (ABA) Nov./Dec. 2009.

5. N.Y. Estates, Powers & Trusts Law 10-8.1.

6. In re Gruber’s Will, 122 N.Y.S.2d 654 (Sur. Ct., Monroe Co. 1953).

7. IRC § 2501.

8. Where an even number of children are involved or there is no clear 
majority, the facts and circumstances should be carefully considered in an 
effort to reach a consensus that respects the rights of all concerned. A solution 
will probably be found that avoids the expense, delays and often unfavorable 
results of a partition lawsuit.

9. Depending upon the date of death and the appraised value of the prop-
erty, there may or may not be some capital gains tax involved, but probably 
not much because of the step-up in basis. IRC § 2501.

10. IRC § 2038.

11. IRC § 2501.

12. IRC § 2036.

13. Id.

The problems of joint ownership exist whether out-
right gifts, qualified personal residence trusts (IRC § 
2702) or other entities are used. Additionally, some states 
may treat real estate held in trust rather than outright as 
intangible personal property allowing it to escape estate 
and inheritance taxation. 

If a donor transfers a remainder interest and retains a 
life estate, then the vacation home would receive a step- 
up in basis but would be fully includable in the donor’s 
estate for estate tax purposes.13 Holding the vacation 
home in trust will usually result in the trust being 
excluded for probate purposes and this can be important 
to avoid waiting for ancillary probate proceedings to be 
completed. 

Conclusions
Vacation homes (and other residences) deserve consider-
ably more attention by estate planners in drafting lan-
guage providing for their disposition than they are now 
receiving because of the various problems involved when 
the property is transferred to individuals on a jointly 
owned basis. It is simply not enough to say “let’s keep 
everything simple” or that all of these problems “can be 
worked out.”

The problems of co-ownership are many and can 
sometimes be avoided by using alternative directions for 
the disposition of the property including (1) directing the 
sale of the vacation home with the proceeds being dis-
tributed equally to all of the children, (2) using precatory 
language so that a particular child could inherit the pop-
erty and make use of it for the benefit of the other family 

A fi tting and lasting tribute to a deceased lawyer 
or loved one can be made through a memorial 
contribution to The New York Bar Foundation…

This meaningful gesture on the part of friends and associates 
will be appreciated by the family of the deceased.  The family 
will be notifi ed that a contribution has been made and by 
whom, although the contribution amount will not be specifi ed.

Memorial contributions are listed in the Foundation Memorial 
Book at the New York Bar Center in Albany. Inscribed bronze 
plaques are also available to be displayed in the distinguished 
Memorial Hall. 

To make your contribution call The Foundation at 
(518) 487-5650 or visit our website at www.tnybf.org

Lawyers caring. Lawyers sharing. 
Around the Corner and Around the State.

Foundation Memorial
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To the Forum:
I just received a tablet device for my 
birthday. I not only use my tablet 
for personal reasons (i.e., surfing the 
Web, accessing my accounts on vari-
ous social media websites, watching 
movies, as well as sending and receiv-
ing personal emails with family and 
friends) but I recently found that I 
can use my tablet for work related to 
my legal practice. The tablet allows 
me access to almost all of the same 
applications I use in the office (email, 
word processing programs, discovery 
and legal research software, billing 
systems, etc.) and I can access these 
applications (as well as most Internet 
websites and apps) through either a 
cellular data network or by way of 
accessing a wireless Internet hotspot. 
Most of the wireless hotspots I’ve 
accessed allow me to instantly connect 
to a wireless signal with the click of 
a few buttons. However, I am never 
asked to enter a password to access 
these various hotspots. I have recently 
read that cyber attacks are increasing 
at a disturbing rate and such activity 
oftentimes occurs through hacking 
over public wireless networks.

I want to act professionally and in 
a manner consistent with my ethical 
responsibilities to both my clients and 
opposing counsel. Are there certain 
obligations that I must abide by when 
using a mobile device for work-related 
purposes, especially with respect to 
accessing, transmitting and receiving 
confidential information through the 
device? How many passwords should 
I have on my device to make sure it is 
protected from unauthorized access? 
Am I obligated to stay informed of 
technological developments relating to 
the use of mobile devices? Last, am 
I required to set forth in the engage-
ment letter with potential clients a 
stated protocol for the use of electronic 
communications in connection with a 
representation?

Sincerely,
Tech Geek

Dear Tech Geek:
At the risk of sounding like a couple 
of “techies,” before we can address the 
issue of your professional responsibil-
ity here and the various ethical obliga-
tions associated with the use of mobile 
devices, it is important to have an 
understanding of how mobile technol-
ogy is being utilized as part of current 
legal practice. Mobile devices and apps 
have become an integral part of prac-
ticing law. They allow you to be away 
from your physical office even when 
you need access to various electronic 
resources. In essence, mobile devices 
and apps allow your office to almost 
always be with you. Mobile devices 
allow us not only to have access to our 
work emails and voicemails but they 
have become convenient tools to access 
most if not all of the computer network 
applications that you would find on 
your office system. Examples include: 
document management systems, pro-
ductivity applications (such as word 
processing, spreadsheet and presen-
tation creation programs), discovery 
database programs, billing software 
and Internet work voicemail.

The state and federal courts in New 
York have embraced the use of mobile 
technology. Indeed, beginning in 2006, 
the New York State Office of Court 
Administration began installing free 
wireless Internet access in a number 
of New York state courthouses. As for 
their federal counterparts, in 2010, by 
Standing Order M10-468, the United 
States District Court for the Southern 
District of New York gave attorneys 
admitted to practice in the Southern 
District the opportunity to apply for a 
service pass which would enable them 
to bring one electronic device with 
them at a time into any of the court-
houses in the district. Previously, all 
attorneys were required to turn over 
any and all electronic devices in their 
possession to security personnel before 
entering any of the courthouses in the 
Southern District of New York. How-
ever, the service pass program does not 
authorize attorneys to carry laptops 
into courtrooms and attorneys with 

service passes must request permis-
sion from individual judges to bring a 
laptop to court.

Another advantage of mobile tech-
nology is that it allows an attorney 
to conduct legal research and back-
ground searches almost instantly. 
Research database programs can be 
easily accessed in court from a mobile 
device either through a mobile web 
browser or through apps that many 
of the players in the research database 
industry have developed for use on 
both smartphones and tablets. More-
over, one can research prospective 
jurors while in court as jury selection 
unfolds. See Robert B. Gibson and Jesse 
D. Capell, Researching Jurors on the 
Internet – Ethical Implications, New York 
State Bar Association Journal, Novem-
ber/December 2012, Vol. 84, No. 9.

So where are the dangers? One of 
the most prevalent threats faced by 
those using mobile technology is the 
chance of physical access by unauthor-
ized users. Almost everyone has either 
lost or had a device stolen. Lost or 

ATTORNEY PROFESSIONALISM FORUM

The Attorney Professionalism Committee 
invites our readers to send in comments 
or alternate views to the responses 
printed below, as well as additional 
hypothetical fact patterns or scenarios to 
be considered for future columns. Send 
your comments or questions to: NYSBA, 
One Elk Street, Albany, NY 12207, Attn: 
Attorney Professionalism Forum, or by 
e-mail to journal@nysba.org. 

This column is made possible through 
the efforts of the NYSBA’s Committee on 
Attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. These 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. The views expressed are 
those of the authors, and not those of the 
Attorney Professionalism Committee or 
the NYSBA. They are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.



50  |  May 2013  |  NYSBA Journal

information and the extent to which 
the privacy of the communication 
is protected by law or by a confi-
dentiality agreement. A client may 
require the lawyer to use a means 
of communication or security mea-
sures not required by this Rule, 
or may give informed consent (as 
in an engagement letter or similar 
document) to the use of means or 
measures that would otherwise be 
prohibited by this Rule.

Both Comments [16] and [17] are 
highly relevant, especially in situations 
where an attorney supervises those 
handling confidential and sensitive 
information on his or her behalf (i.e., 
document service providers, informa-
tion technology (IT) staff, electronic 
discovery consultants, as well as con-
tract or temporary attorneys). In addi-
tion, Comment [17] provides guidance 
as to how an attorney should utilize 
mobile devices when accessing con-
fidential information. For example, it 
might not be a good idea for an attor-
ney to check work email or document 
servers on a mobile device when using 
an unsecured wireless network. The 
use of an unsecured wireless network 
creates an increased risk that confiden-
tial information viewed on the device 
could come into the hands of an unin-
tended recipient by way of hacking or 
improperly accessing data exchanged 
over that particular unsecured net-
work. Even prior to the enactment 
of the RPC, an opinion published by 
the New York State Bar Association 
(NYSBA) Committee on Professional 
Ethics found that “[l]awyers have a 
duty under DR 4-101 [the former Code 
of Professional Responsibility] to use 
reasonable care when transmitting 
documents by e-mail to prevent the 
disclosure of metadata containing cli-
ent confidences or secrets.” See N.Y. 
State Bar Op. 782 (2004).

With the constant advances in tech-
nology, we would suggest the follow-
ing best practices for the use of mobile 
devices in your legal practice. First, if 
you have an IT staff at your firm, you 
should get to know them and make 
them your best friends. Or if you are 

the client if disclosed, or (c) information 
that the client has requested be kept 
confidential” but “does not ordinarily 
include (i) a lawyer’s legal knowledge 
or legal research or (ii) information that 
is generally known in the local com-
munity or in the trade, field or profes-
sion to which the information relates.” 
Id. Rule 1.6(c) states that “[a] lawyer 
shall exercise reasonable care to prevent 
the lawyer’s employees, associates, and 
others whose services are utilized by 
the lawyer from disclosing or using 
confidential information of a client, 
except that a lawyer may reveal the 
information permitted to be disclosed 
by paragraph (b) [of Rule 1.6] through 
an employee.”

The Comments to Rule 1.6 also offer 
guidance on an attorney’s duty to pre-
serve and protect confidential informa-
tion. Comment [16] to Rule 1.6 of the 
RPC states:

Paragraph (c) [of Rule 1.6 of the 
RPC] requires a lawyer to exercise 
reasonable care to prevent disclo-
sure of information related to the 
representation by employees, asso-
ciates and others whose services 
are utilized in connection with the 
representation. See also Rules 1.1, 
5.1 and 5.3. However, a lawyer may 
reveal the information permitted to 
be disclosed by this Rule through 
an employee.

Furthermore, Comment [17] to Rule 
1.6 of the RPC provides:

When transmitting a communica-
tion that includes information relat-
ing to the representation of a client, 
the lawyer must take reasonable 
precautions to prevent the informa-
tion from coming into the hands of 
unintended recipients. This duty 
does not require that the lawyer 
use special security measures if the 
method of communication affords 
a reasonable expectation of privacy. 
Special circumstances, however, 
may warrant special precautions. 
Factors to be considered in deter-
mining the reasonableness of the 
lawyer’s expectation of confiden-
tiality include the sensitivity of the 

stolen devices are easily susceptible to 
access by a third party depending on 
what security measures are installed on 
the device, even though many devices 
contain a PIN (personal identification 
number) that if not entered correctly 
after multiple attempts will lock the 
device from access for a given period of 
time. Another threat to mobile device 
users comes from unauthorized hackers 
who access data exchanged over unse-
cured wireless networks. Your mobile 
device is at risk for unauthorized access 
if no encryptions are set for either the 
device or the network that the device is 
running on. See Vincent J. Syracuse and 
Amy S. Beard, Attorney Professionalism 
Forum, New York State Bar Association 
Journal, February 2012, Vol. 84, No. 2. See 
also State Bar of Calif. Standing Comm. 
on Prof. Resp. and Conduct Formal Op. 
No. 2010-179 (2010) (discusses various 
factors that attorneys should consider 
when accessing potentially unsecured 
wireless networks). 

Turning to your first question, there 
are a number of ethical obligations 
associated with the use of mobile 
devices and the duties arising with 
regards to preserving confidentiality. 
Rule 1.1 of the New York Rules of Pro-
fessional Conduct (RPC) establishes 
our ethical obligation to provide com-
petent representation. This includes 
understanding how technologies are 
utilized in connection with a given 
representation and suggests that attor-
neys should be intimately familiar 
with those technologies. 

Rule 1.6 of the RPC prohibits dis-
closure of confidential client infor-
mation without the client’s informed 
consent. Specifically, Rule 1.6(a) of the 
RPC states that “[a] lawyer shall not 
knowingly reveal confidential informa-
tion, as defined in this Rule, or use 
such information to the disadvantage 
of a client or for the advantage of the 
lawyer or a third person . . . .” (empha-
sis added). As defined by the RPC, 
confidential information “consists of 
information gained during or relating 
to the representation of a client, what-
ever its source, that is (a) protected by 
the attorney-client privilege, (b) likely 
to be embarrassing or detrimental to 
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Your last question asks whether you 
must set forth in the engagement letter 
with potential clients a stated protocol 
for the use of electronic communica-
tions in connection with a representa-
tion. We highly recommend making use 
of such protocol since email communi-
cations with clients have been and are 
an integral part of the attorney-client 
relationship. In our view, client engage-
ment letters should include language 
disclosing the risks and confirming the 
client’s consent to the use of electronic 
and mobile communications during the 
representation. Some sample language 
could include the following:

In the course of our representation 
of our clients, we have a duty to 
preserve the confidentiality of our 
communications with our clients 
and other information relating to 
the representation. We need to 
recognize that all means of com-
munication are, to some degree, 
susceptible to misdirection, delay 
or interception. Email and cel-
lular telephone communications 
present special risks of inadver-
tent disclosure. However, because 
of the countervailing speed, effi-
ciency, and convenience of these 
methods of communication, we 
have adopted them as part of the 
normal course of our operations. 
Unless instructed in writing to the 
contrary, we will assume that our 
clients consent to our use of email 
and cell phone communications 
in the course of our engagement.

Mobile device usage has completely 
altered the way we practice law and 
communicate with our clients. How-
ever, as with any emerging technology, 
one must always take all necessary 
precautions, especially when it comes 
to preventing confidential information 
from ending up in the hands of unin-
tended recipients.

Sincerely,
The Forum by
 Vincent J. Syracuse, Esq., 
and Matthew R. Maron, Esq., 
Tannenbaum Helpern Syracuse 
& Hirschtritt LLP

deadline was to occur sometime when 
her plane was over the middle of the 
Pacific Ocean. Because of this request, 
however, the confidential documents 
in question must be emailed back 
and forth between the lawyer, the 
client and the lawyer’s office during 
the flight. The lawyer did not have 
to enter any encryption passwords 
to access the plane’s wireless net-
work. An enterprising fellow passen-
ger is somehow able to gain access 
to the lawyer’s confidential commu-
nications (which include attachments 
consisting of the aforementioned con-
fidential documents). Would that law-
yer be protected because the urgency 
of the situation required her to access 
a potentially unsecured wireless net-
work to meet a court deadline? 

The opinion out of California sug-
gests that, under these circumstances, 
accessing such a network may be 
permissible since a court filing dead-
line was imminent. That being said, 
absent a true emergency, why take 
the risk? Although many of us often 
act as if everything can wait until the 
eleventh hour, our clients deserve bet-
ter. Attorneys should be forewarned 
not to leave such sensitive matters to 
the last minute, especially when their 
only option is to transmit confidential 
information over a network with little 
or no security. In addition, attorneys 
should be cautioned that unfamiliar 
wireless networks carry with them 
the risk that data exchanged on such 
networks could be breached.

It should be the basic rule of every 
law office that every mobile device used 
for work-related purposes contain pass-
word-protections, perhaps even utiliz-
ing multiple passwords throughout the 
device in question in order to access 
any confidential information contained 
therein. Confidential information may 
be included not only in email communi-
cations but also any documents located 
on a work server which can be accessed 
on the device. If you are at a firm and 
are permitted to use a personal mobile 
device for work purposes, make sure 
to follow all policies instituted by your 
firm as to the use of such device when 
handling confidential information.

at a smaller firm, be sure to develop 
a close working relationship with any 
third-party IT vendors that may be 
hired to manage the firm’s computer 
systems. Second, be competent in the 
areas of mobile technology usage. Last, 
and in direct response to your question, 
attorneys must keep pace with the ever-
changing technological developments 
in mobile technology usage, and in 
particular, data security. See N.Y. State 
Bar Op. 842 (2010). 

You should also be cautious when 
accessing wireless networks with a 
mobile device because it carries the 
risk of allowing others unauthorized 
access to confidential information. 
Some things to take into consider-
ation include knowing what security 
measures are in place, the sensitivity 
of the information, how the poten-
tial dissemination of such informa-
tion would affect the client, and the 
urgency to have access to a potentially 
unsecure wireless network based on 
the circumstances at issue, and client 
preference with regard to what forms 
of communication should be used. 
See, e.g., State Bar of Calif. Formal Op. 
No. 2010-179. Very often, the poten-
tial for hacking or gaining improper 
access to data is far greater over a 
public wireless network than through 
the device’s usual operating network 
(i.e., the 3G or 4G carrier network in 
which the device is normally operat-
ing or a secured and encrypted wire-
less network). 

The factors set forth in the California 
Ethics Opinion are highly instructive 
for our modern and often virtual legal 
workplace, especially since Internet 
access has become so far-reaching that 
many airlines now allow passengers 
the ability to access their offices when 
in flight. Let’s say for example that a 
lawyer is on a nonstop flight from New 
York to the Far East, and her client 
emails her requesting that she include, 
as part of a previously planned elec-
tronic court filing, a number of confi-
dential documents under seal. Before 
she left for the airport, the lawyer had 
planned to have a colleague in her office 
transmit the electronic filing to the court 
while she was in flight since the filing CONTINUED ON PAGE 52



52  |  May 2013  |  NYSBA Journal

social media? What other electronic 
means can be utilized to conduct such 
research? Most important, what ethical 
obligations come into play when one 
uses social media in these contexts?

Sincerely, 
I. Tweet

QUESTION FOR THE NEXT 
ATTORNEY PROFESSIONALISM 

FORUM:
I have found that accessing vari-

ous forms of social media has become 
a highly useful tool in my practice. 

CONTINUED FROM PAGE 51 However, I want to know if there are 
limits as to how Facebook, Twitter, 
LinkedIn and the like can be used in 
connection with handling my various 
client matters. For example, what are 
the recommended methods for con-
ducting research on adverse witnesses 
or potential jurors through the use of 
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Lauren Marie Pienkowski
Stephanie Poray
Briar K. Prince
Jacqueline M. Race
Campbell Paige Roth
Mary Elizabeth Saitta
Dianne Bertels Salesin
Anthony Robert Scalia
Mark Schuber
Frank J. Sciremammano
Laurie Seal Coles
Patrick Alexander Sheldon
Christina L. Shifton
Laura Moore Smith
Joseph Peter Sroka
Nathan James Thomas
Tara Marie Thomas
Christopher Steven Van Kirk
Jane Walsh

EIGHTH DISTRICT
Rachel Adamitis
Ryan W. Anderson
Christina Hynes Arthurs
Lydia Beebe
Tiffany Diane Bell
Amy Elizabeth Belmont
Lynn M. Bochenek
Adam Bojak
Kristen K. Boniello
Peter Bordonaro
William Seth Calleri
Joseph A. Canepa
Anthony Carroll
Jeanna Marie Cellino
Laurie A. Clark

Paulette Deborah Cooke
Steven Cummiskey
Alicia Christine D’alba
Amy M. D’Amico
Daniel James D’Amico
Erin Beth Delaney
Marissa Demonstoy
Andrew Patrick Devine
Nicholas Paul DiFonzo
Adam Dotzler
Spencer Leeds Durland
Sarah Jane Duval
Joseph Herbert Emminger
Caitlin Ann English
Frank H. Ewing
Lauren A. Fish
Claire Fortin
Taylor Gabryel
Lawrence Weidner Gallick
Jonathan Michael Gorski
James J. Graber
Robert J. Grimaldi
Rebecca M. Guerra
Joseph L. Guza
Adam Patrick Haney
Daniel Taylor Hawes
Ashley Catharine Howe
Caitlin Elizabeth Howe
Gretchen Humiston
Benjamin Timothy Hussong
Nicole Emily Hyziak
Katie Moore Ireland
Emily Fruehauf Janicz
Steven John Jones
Nitasha A. Kadam
Daniel Patrick Kelly
Helene G. Kershner
Lynn Marie King
Amelia Kohli
Steven R. Kropski
Jennifer Kubicki
John I. LaMancuso
Kristin Michelle Lee Yaw

Christina L. Logan
Meghan Lytle
Ryan C. Mahoney
Arthur Martorana
Ryan Patrick McCarthy
Megan E. Moran
Cristin L. Murray
Brendan M. Neill
Lauren Ann Opsahl
Andre J. Pace
Andrew John Pace
Jillian M. Petrella
Jonathan Placito
Amber Rose Poulos
Kristina Marie Ramos
Kevin Rautenstrauch
Shatorah Roberson
Amanda Rosenfield
Brian T. Sadonis
Katharine Lee Schanz
Samantha Schultz
Maria Sciandra
Stephanie R. Sciandra
Michael Paul Scott-Kristansen
Brent Crysler Seymour
Jennifer A. Shah
Michael Silverstein
Paul Lewis Snyder
Megan Nicole Steele
Brett Douglas Tokarczyk
William Stephen Turkovich
Joseph Timothy Twarog
R. Shane Uber
Robert Shane Uber
Elizabeth K. Vinson
Dana A. Vitarelli
Jason James Wawro
Kathleen Patricia Wickett
Nikole Wynn

NINTH DISTRICT
Victor Aqeel
Jacob Baldinger

In Memoriam
Joel K. Asarch
Mineola, NY

Walter H. Beaman
Jupiter, FL

Nicholas A. Cassas
Pompano Beach, FL

Michael J. Close
New York, NY

Harry J. D’Agostino
Albany, NY

Daniel A. Ferrara
New Hyde Park, NY

Monika R. Forndran
Emmaus, PA

Simon P. Gourdine
Bronx, NY

Mark Stephen Jordan
Delmar, NY

Vincent Joseph Mangini
Princeton, NJ

Paul G. Marshall
New York, NY

Edward L. Nadeau
Moseley, VA

Daniel P. O’Leary
Latham, NY

Theodore Pollock
Port Washington, NY

Donald L. Reynolds
Holmes, NY

Bernard Rosenbloom
El Paso, TX

Marjorie L. Rosenthal
Jericho, NY

Susan R. Saslaw
Bronx, NY
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Mickie L. Bottiglieri
M’ral Sage Broodie-Stewart
Byrna B. Butler
Frank J. Donovan
Fernando Dutra
Tamera Sue Fisher Byun
Sam Ulysses Garrett
Daniel James Graham
Jason Christopher Hernandez
Ashlee Renee Kelly
Scott Brandon Ladanyi
Anne B. Letterio
Andrew J. Lyons
Brian Mathison
Lauren E. Michaeli
Thomas J. Miller
Delia Marie Birde Minson
Alison Tara Quine
Scott Reing
Justin Robinson
Jens C. Ruiz
Dana Stangel-Plowe
Thaddeus Shaffer Stringer
Ashley N. Torre
Kimberly Vanderhoef

TENTH DISTRICT
Joseph C. Andruzzi
Mike M. Barchak
Boris Bernstein
Theresa M. Cruse
Preeti Vikas Dawane
Meaghan Ann Dolce
Erica Sabrina 

Edwards-O’Neal
Ross Eisenberg
Gerard Peter Elicks
Michael Fedele
Lindsay Shana Feuer
Kerry Beth Fisher
Amanda M. Fugazy
Lee Evan Genser
Constantine Gleboff
Melissa Aimee Goldenberg
Farhang Heydari
Courtney Lyn Kahoud
Bret Gordon Kaufman
Maureen Conners Kessler
Aron Knopfler
Konstantinos K. Kousiaris
Esther Pearl Levinson
Daniel Paul Maksym
Adelya Mamedova-Peyer
Madelyne Lentine Mostiller
Ira Gautam Parghi
Jasmine Patel
Christopher Emil Pavlik
Billsy Lee Reyes-Bakke
Kathleen Maura Rice
Maeve Jennings Ryan
Jacqueline Siegel
Claudine Magdi Sourour
Jesse Stasiweicz
Patricia R. Sturm
Mark A. Tammen
Scott M. Wagner
Zachary David Regier Wiley
Bina Zemach

ELEVENTH DISTRICT
Zoe Alexiou
Megan Elissa Altman
Liqin Ban
Elan Bar-Am
Michelle Elizabeth Bleecker
Marshall Broad
Tawsif Chowdhury
Shawn Clauther
Christina Flounders Conlon
Elisa D’Ortenzio
Amanda Waserstein 

Doroshow
Rafael Juan Espinoza
Lauren Alyse Goldberg
Margarita Guidos
Ross Kartez
Anna Kou
Joshua Sung Soo Lee
Anna Mandel
Momodou Marong
Albert Robert Matuza
James Padraig McEleney
Katarzyna Elzbieta Pietrzak
Afsha Rangwala
Yunmi Sung
Andrew Spencer Taylor
Mathew Chunkathil Varghese
James Anthony Vartholomeos
Ramiro Vidal
Mengyao Wang
Heng Christine Ye
Nir Zicherman

TWELFTH DISTRICT
Temitayo Mobola Adewoyin
Suzanne B. Carmody
Christine Marie Eguino
Jose Eli Fresquez
Alieu Badara Jeng
Jennifer Lynn Jones
Hayle Michelle Koteen-

Lichterman
Gideon J. Miller
Queenie Paniagua
Osato Tonia Tongo
Abaigeal Lynn Van Deerlin

THIRTEENTH DISTRICT
Brooke Allison Baranoski
Vanessa Anne Bellucci
Marc Gross
Michael Heinemann
Sofia Roohi Khalid
Tara Theresa Ryan
Andrea Melanie Sabian
Michael Robert Vitale

OUT OF STATE
Alireza Abedin
Sabrina Ahmed
Opeyemi Akanbi
Birsen Aksakal
Marsha Aldridge
Yalissa Y. Alfaro
Diego J. Aranda Teixeira
Antonio M. Arias Etchebarne
Chad Victor Armstrong
Kathryn B. Armstrong
Maria Julianna Auzenne

Shana Bachman
Kinny Bagga
Mette Ann Bahde
Nicholas Bahnsen
Elizabeth Rose Bailey
Jessica Baker
Darius Banani
Adriana Barreneche Olivares
Gizem Basbug
Benjamin Jacob Bay
Lonnie Bean
Megan Bedell
Shana Ben Bellin
Sara Ben-David
Jeffrey G. Benz
Andre Vertullo Bernini
Jessica Bialostozky
Amir Bishara
Kristin M. Bochicchio
Charles Boebinger
Raquel Boixo-Carmona
Sandra Nicole Boogaard
Nicole Danielle Boutros
Diego Brandao
Katja Bratrschovsky
Alisa Brem
Nicole Brown
McKayle Davison Bruce
Paolo Pietro Bruno
Brian Buckelew
John Paul Buckley
Ekaterina V. Budak
Ashley M. Bulger
Adriana Gomez Buritica
Ariel Burman
Anthony L. Byler
Jennifer Caballero
Ryan Caban
Brendon Caione
Raymond S. Calamaro
Jonathan Paul Cantil
Ciana Casey
Roberto Castillo
Andrea Cerulli Irelli
Joshua Donald Chamberlain
Bo Eun Chang
Hsuan-yeh Chang
Stephen Chaplin
Kelly Chapman
Cheng Chen
Ping-Chun Chen
Daniel Cheriyan
Ming Chi
Hojung Cho
Thomas Taehong Cho
Soo Jung Choi
Vivian Chow
Emily N. Christiansen
Kee Hong Chun
Nicholas J. Cicale
Brooke Ashley Clarke
Camille A. Claudio
Christopher Clausi
Michelle Claverie Martinez
John Cobb
Edern Coent
Joshua Aubrey Coker
Nicole Lee Coleman
Roisin E. Comerford

James Harris Congdon
Josiah Contarino
Michael J. Cook
Laura Corbin
Eli J. Corin
Albert K. Coto
Ethan Craig
Sarah Marie Crandall
Andrew Crawford
Diana Agnes Csank
Erin Elizabeth Cunningham
Alexandra Dorothy Cupo
Donald Lex Curry
Ione K. Curva
Connie C. Dai
Eric M. Dante
Matthew D. Darwin
Anna De La Cruz
Jason Defrancesco
Michelle Deldjoubar
Javier Delgado
Briana Dema
Preston Channing 

Demouchet
Michael J. DeRita
Davina M.F. Devleeschouwer
Marie-Ange Pozzo Di Borgo
Peter Dickos
Valentina Marie Dipippo
Andrew Nicholas Disipio
Sohali Dohale
Margaret G. Dolan
Ning Dong
Geraldo Luiz Dos Santos 

Lima Filho
Mirona Dragnea
Michael Dubitzky
Amelia Dungan
Kenneth Dzikowski
Claudia Patricia Echavarria
Lawrence Keith Eckhouse
Erin K. Eckles
Jonathan Ross Edge
Imane El Andaloussi
Marie-therese El Mondalek
Nurudeen Elias
Paul M. Elias
Kathryn Ely
Chuanli Fan
Jennifer Fang
Arash Farahmand
Sarah Elizabeth Fech
Troy Felver
Tim Fenningham
Felipe Fernandez
Roger L. Fidler
Celia Figlewski Hicks
Bethany M. Fisher
Kinara Ann Flagg
Eva Marie Foti Pagan
Yesenia Francisco
David Seth Frankel
Marlene Ann Franklin
Lauren Calli Freeman
Eric Friedman
Joseph Samuel Friedman
Maude Carolyn Fugett
Brandon Fuhrmann
Maria Noelia Gamio

Keisha Garrick
Sida Ge
George Geddes
Amanda L. Genovese
Milagros C. Gibbons
Colin Gibson
Egor Glouchtchenko
Gerardine Meishan Goh
ERic J. Goldberg
Jessica Goldberg
Brian J. Goldblatt
Sandra S. Gonzalez
Brittany Gordon
Renee Sara Gordon
Jennifer Anne Gore Maglio
Yannick Grant
Natalie Elizabeth Gray
Joseph Graziano
E. Michael Grossman
Rebecca Gutijahr
John D. Gynn
Eun-Jung Ha
Miranda Ha
Kathleen Hadekel
Ji Ah Ham
Naoki Hamada
Jun Han
Kyung Hwa Han
Seunghyuck Han
Wooyong Han
Michael Handelsman
Sunhee Happ
Ashley A. Harris
Lorenz Felix Haselberger
Seyed Farid Hashemi
Sloan Hatfield
Yifan He
Jared P. Heady
Lucinda Annabelle Hecquer
Stewart G. Hedrick
Jeffrey Heldman
Aaron Corey Helm
Vivian Hernandez
Tracie Michelle Hiatt
Claire Annie Higgins
McKenzie Marie Higgins
Katherine Collins Hinkle
Yoichi Hirano
Shruti Vishwanath Hiremath
Mark William Staring Hobel
Lance Hochhauser
Benjamin A. Hodges
Pamela Gay Hojilla
Emily Barbara Holland
Hilary Holland
Warren Holland
Marcia Hook
Alexander Georg Horstmann
Peter Horvath
Daniel Hougendobler
Arshia Hourizadeh
Wenjing Hu
Huseyin Afsin Ilhan
Daniel Illes
Michael Andrew Innes
Daniel Jason Isaacs-Smith
Andrew M. Isaacson
Thomas Alan Isler
Bradley Keith Jackson
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Rebecca Jalleh
Boram Jang
Suzanne Janusz
Amanda Jemas
Baigeng Jiang
Jennifer W. Jiang
Virginia Jijon
Suk-Hyon Jo
Brandon Haywood Johnson
David C. Johnson
John Joy
James Jung
Aleksandra Beata Jurkiewicz
Angela C. Kaaiohelo
Martin Kafafian
Gregory Kanaan
Howard William Kane
Jae-Yeon Kang
Pavel Kartashov
Joy Njeri Karugu
Gamila Kassem
Christopher Michael 

Katsimagles
David O. Kaufman
Alexander J. Kemeny
Ingrid Marina Kemp
Dorothy Kenney
Alexandra Kerjean
Anne Kim
Chi In Kim
Hyung Jin Kim
Hyungsoo Kim
Seong-Il Kim
Young Ran Kim
Youngcho Kim
Timothy C. King
Corey David Klein
Jishan Klink
Jody L. Klipple
Joseph E. Kluger
Andrew Knudsen
Zuzanna Knypinski
Angelus Theodore Kocoshis
Jennifer Koduru
James Maxwell Koffler
Yun Seok Koh
David J. Kohtz
Kristin Elizabeth Kolick
Barry Konigsberg
Arun Xavier Koottappillil
Priyanka Kothari
Emily Jane Archer Kozumbo
Sara Kravitz
Beth Rachel Kublin
Elena Kumashova
Valerie Lai
Rafael Lamberti
Jason G. Lampert
Arthur H. Lang
Pranat Laohapairoj
William J. Lasko
Elina Lazich
Stephanie Le Coche
Eddy Virgilio Leal
Chafik Leblalta
Andrew Lawrence Lee
Irene Lee
James Y. Lee
Kenina Lee

Misung Lee
Seungbum Lee
Elizabeth Lentini
Christopher Rocco Lepore
Maioran Li
Xiang Li
Yu Li
Chia-cheng Liao
Christine E. Limbach
Chini Lin
Vincent Ling
Brian Lipp
Tsung Hsi Liu
Wei Liu
Weihong Liu
Yi Liu
Iverson Bryans Long
Michael S. Long
Rafael Mendes Loureiro
Desiree S. Lurf
Lucas C. Lux
Jason S. Madden
Andrea Marie Maestas
Ravi A. Magia
Anna R. Maitland
Kristina J. Majewski
Alexandra Noelle Manrique
Da Mao
Meaghan K. Marro
Albert Willem 

Pieter Marsman
Vincent Blair Marsteller
Christopher M. Martin
Sophie Massendari
Ben-yusuf Massey
Corey T. Mastin
Roy Masuri
Kevin Matha
Morgan Julia Matson
Akira Matsushita
Brian P. Matthews
Matthew Robert Mazgaj
Thomas P. McEvoy
Steven Francis Andrew 

McEwan
Michael Meidinger
Michael J. Mendelson
Alexander J. Meszaros
Hilary Metz
Geoffrey L. Miguel
Howard B. Miller
Alison Sue Mitchell
Ramit Mizrahi
Steven Mlenak
Andrei Molchynskyy
Catherine Moore
Marcus Moore
Rodrigo Morales Draxl
Milosz Morgut
Patrick Ryan Moroney
Michael Jay Morris
Thomas James Morse
Charles Moschoudis
Julia Verena Moser
Michael D. Mosher
Bharat Kumar Moudgil
Khalid Moutawakkil
Andreas Felix George Muller
Nitoya Brooke Munson

Mary F. Murphy
Devan Reid Musser
Tamar Narinian
Karen Nazaire
Kirsten Elizabeth Newman
Kristen Ng
Christina My Lan Nguyen
Irena Leigh Norton
Siglait Noureal
Vladimir Novak
Ashley Nyquist
Daniel O’Brien
Ryan Patrick O’connor
Adrian Odya-Weis
Leonard Offutt
Caroline Eleanore Oks
Carmen Maria Pina Osorio-

rodrigues
Richard Owens
Eugenia O. Owusu
Emma Oxlade
Dalia Palombo
Giacomo Pansolli
Sanyam D. Parikh
Santiago Paris
Sara Michele Paris
In Sung Park
Jinho Park
Suhyun Park
Carey Parker
Kiran Kanti Patel
Priyen N. Patel
Michael J. Patterson
Camielle Paulus
Luca Pellizzoni
Kaitlyn Nicole Pelosi
Robert Joseph Peragine
Jonah Perlin
Radjani Phinith
Sarah Irene Plastino
Alexander Isidor Platt
Matthew Porcaro
Katherine L. Porter
Jorge Damian Pozo
Joshua Prager
Christen Michelle Price
Steven O. Primeaux
Hillary Profita
Anastasiya N. Putilova
Manuel Fernando Quinche
Christopher Quinlan
Negar Rafi
Mridula Saroja Raman
Minu Ramani
Shrutih Ramlochan-Tewarie
Olga Maria Ramos Salazar
Mary-Caitlin Ray
Thibault Florian Kennocha 

Reichelt
Lisandra Reid
Marc H. Reifsnyder 

De Chassey
Elizabeth L. Reilly
Theodore Reilly
Rebecca Reingold
Jiatong Ren
Adrian Phillip Render
Nicholas Renzler
David Josiah Ribner

Candice Huber Rienzo
Glenna Catherine Riley
John Rivas
Clarence Benjamin Rivette
Timothy Albert Rodrigues
Rogelio Garza Rodriguez
Kevin William Roe
Daniel Rogits
Konstantinos Rokas
Seth Martin Rokosky
Nadia Rollins
Elizabeth Rooney
Serge Rosenzweig
Jessica Jones Ross
Melissa B. Rossman
Marisa Shana Rothstein
Veronika Rundbaken
Ligia Athenea 

Saavedra Lopez
Sara B. Safriet
Alice Mina Sahba
Annamartine Salick
Sean Thompson Salisbury
Kelly Sampson
Roselvin Sanchez
Lisa Renee Sandoval
Nadia Sangster
Holly Krashes Savino
Lindsay See
Kazuko Seki
David Lawrence Selby
David H. Seligman
Aaro Samuli Seppanen
Mariya Sergeyeva
Chanakya Arjun Sethi
Stephanie Sgambati
Eesha Shah
Zachary Shapiro
Matthew T. Sheffield
Sana Sheikh
Jialing Shen
Sneha Shenoi
Young-ju Shin
James T. Shoemaker
Brian Shue
Vincent Sica
Howard Steven Silver
Michael Sinai
Aiste Slezeviciute
Anne Elizabeth Smith
Christen L. Smith
Brian Vuicik Soares
Miji Song
Bishoi Said Sourial
David Glenn Spivak
Natalie L. St. Cyr Clarke
Anthony V. Stangia
Jacquelyn Leigh Stanley
Elizabeth Staple
Desislava Stefanova
Christina M. Storm
Shayna Lee Strom
Mayra Del Carmen 

Suarez Vizcarrondo
Lina Sun
Kin Man Alexander Tang
Qiong Tao
Luciane Florencio 

Macarthur Tavares

Matthew Anderson Taylor
Teresa E. Taylor
Mohammad A.F. Tbaishat
Rebecca Thilaganathan
Ariel Thomas
Thomas Gerard Thornton
Elizabeth-ann 

Soccorso Tierney
Pamela Tirado
Aaron Todrin
Lorenzo Domenico Togni
Diana Marie Tomezsko
Lydia Petkova Tomitova
Chao Tong
Lindsey Trachtenberg
Diane Tran
Katelyn Trionfetti
Masanori Tsujikawa
Sarah Tune
Ian Turetsky
Stephanie Turner
Mathilde Van Der Stegen 

De Schrieck
Andrea Mariajose Vasquez 

Rivera
Matthew J. Vassallo
Sameena Velshi
Maria Lorena Veron Montiel
John M. Vieira
Shanet Viruet
Amanda Jean Wall
Chen Wang
Qian Wang
Harry Weiner
Lindsey Weller
Emma Claire 

Franklin Wheatley
Tanya Whisnant
William D. Wiegand
Daniel Wilcox
Danielle A. Wilson
John Michael Wilson
Rebecca A. Windt
Allison Kim Wyman
Yang Xu
Yilin Xu
Yinping Xu
Stephen Yang
Yufan Yang
Samantha Yantko
Donggui Yao
Olivia Yiu
Brittany Young
Xiaoming Yu
Kathleen Ryan Zack
Alexander Zalivako
Betselot Zeleke
Dana Patrice Zelman
Constance Yunfan Zhang
Yida Zhang
Le Zhou
Yi Zhu
Zachary Stein Zwillinger
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summary judgment based on a preclu-
sion order,22 but a court might grant 
summary judgment based on a preclu-
sion order “where it appears that the 
precluded party cannot prove a prima 
facie case.”23 If the court precludes 
your evidence, move to renew and 
reargue the court’s decision precluding 
your evidence. Perhaps the court will 
change its mind. You may also appeal 
the preclusion order.

Courts will likely grant summary 
judgment and dismiss the action or 
proceeding if the preclusion order is 
based on the plaintiff’s failure to com-
ply with a demand for a bill of particu-
lars. In that event, the plaintiff would 
be “prevent[ed] . . . from establishing 
necessary elements of the cause of 
action.”24

You can’t circumvent a preclusion 
order by discontinuing the action or 
commencing a new action after a court 
awards summary judgment to your 
adversary. Even if you were to com-
mence a new action, a court will likely 
give the former judgment res judicata 
effect.25

You and your adversary may also 
stipulate to disclose information by 
a date certain or be precluded from 
introducing that evidence at trial. If 
you’ve failed to disclose the informa-
tion and you’re facing preclusion, you 
have two options. You can ask your 
adversary to enter into another stipula-
tion and agree to give you additional 
time to comply with disclosure or face 
preclusion. If your adversary refuses to 
enter into another stipulation, you may 
try to vacate it.

Vacating a stipulation is an uphill 
battle. You’ll need to show proof suf-
ficient to invalidate a contract: fraud, 
collusion, mistake, or accident.26 To 
vacate the stipulation for mistake, 
you must prove unilateral or mutual 
mistake by clear and convincing evi-
dence.27 A court will void a stipulation 
on the basis of unilateral mistake if 
(1) enforcement would be unconscio-
nable; (2) the mistake is material and 
made despite the erring party’s exer-
cise of ordinary care; (3) the innocent 
party didn’t know of the error; and 

court how additional disclosure will 
reveal material facts sufficient to defeat 
your adversary’s summary-judgment 
motion.18 If the court denies the motion 
without prejudice and grants addition-
al disclosure, the moving party may 
move for summary judgment again 
once disclosure is complete.19

If you — the plaintiff — have already 
filed your note of issue (or the notice of 
trial in the lower courts), a court will 
likely deny your request under CPLR 
3212(f) for a continuance or denial of 
your adversary’s summary-judgment 
motion. By filing a note of issue (or 
notice of trial), you declare that disclo-
sure is over and that you’re ready to 
go to trial. You can’t now benefit from 
CPLR 3212(f) to argue that disclosure 
isn’t complete or that you need addi-
tional disclosure.

Summary Judgment and 
Preclusion Orders (or Stipulations)
During disclosure, the court might 
order you to respond to disclosure 
demands and turn over documents to 
your adversary by a date certain or be 
precluded from using that information 
at trial. This ruling is called a condi-
tional order of preclusion. If you failed 
to respond to disclosure demands and 
the court precludes you from using 
that information at trial, the court’s rul-
ing is called a preclusion order.

Imagine that you’re the defaulting 
party — you failed to turn over docu-
ments or other information to your 
adversary — on the basis of a condi-
tional order of preclusion (or a self-
executing preclusion order) and you’re 
seeking to prevent a court from pre-
cluding your evidence. What happens? 
“[T]o obtain relief from the dictates of 
a conditional order that will preclude 
a party from submitting evidence in 
support of a claim or defense, the 
defaulting party must demonstrate”20 
(1) a reasonable excuse for failing to 
produce the requested items and (2) 
a meritorious claim or defense to the 
action or proceeding.21

Once a court precludes you from 
using evidence at trial, be prepared 
for your adversary to move for sum-
mary judgment. Not all courts grant 

In moving for relief under CPLR 
3212(f), you must show two things: 
(1) that further disclosure will likely 
produce the facts you need to defeat 
your adversary’s motion;9 and (2) that 
you’ve made good-faith attempts in 
disclosure to obtain the facts you need 
or that you’re unable right now to get 
those facts. If you can, tell the court that 
the facts you need are in the moving 
party’s exclusive control.

CPLR 3212(f) requires you — the 
party opposing summary judgment 
— to satisfy the two-pronged test, 
explained above, with one or more 
affidavits. You may also use an attorney 
affirmation if the affirmation is based 
on the attorney’s personal knowledge.

A court will likely order a contin-
uance or deny a summary-judgment 
motion under CPLR 3212(f) if the mov-
ing party failed to comply with the non-
moving party’s disclosure demands.10

A court will likely deny your CPLR 
3212(f) motion if you’ve “dragged 
[your] feet”11 in conducting disclo-
sure. A court will also deny your CPLR 
3212(f) motion if you don’t have the 
information to oppose the motion 
because your “voluntary inaction . . . . 
[led you to] ma[k]e no reasonable 
attempt to ascertain the facts.”12 Also, 
a court will likely deny your 3212(f) 
motion if you “speculat[e] or hope”13 
that further disclosure “might turn up 
something useful.”14 

A court also will likely deny your 
CPLR 3212(f) motion if you can obtain 
the evidence you need from a source 
other than the moving party — if the 
evidence isn’t in the moving party’s 
exclusive control.15

Sometimes the evidence you need is 
available from a non-party. In its discre-
tion, the court may deny the summary-
judgment motion without prejudice to 
allow you to obtain additional disclo-
sure from the non-party.16

A court will likely grant your CPLR 
3212(f) motion for additional disclo-
sure if you haven’t “dawdled in trying 
to find” the evidence you need and if 
there’s “a real possibility that impor-
tant evidence will turn up.”17 Tell the 
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Summary Judgment 
in Contract Cases
Interpreting a contract is an appropri-
ate legal issue for a court to decide on 
summary judgment. So, too, is whether 
a written document is an enforceable 
contract under the statute of frauds.

An issue of fact for trial might be the 
parties’ intent as reflected by the con-
tract’s language and terms. In that case, 
summary judgment is inappropriate.41

Summary judgment is also inappro-
priate if the contract is ambiguous and 
“extrinsic evidence presents a question 
of credibility.”42

A court may apply the terms of an 
insurance policy to the facts of the case 
on a summary-judgment motion if the 
materials facts aren’t in dispute.

Summary Judgment in Lieu of 
Complaint Under CPLR 3213
Instead of commencing a case with 
a summons and complaint, you may 
commence an action with a summons, 
a notice of motion for summary judg-
ment, and supporting papers under 
CPLR 3213.43 This expeditious method 
of commencing a case is permitted 
in limited circumstances: if the case 
is based on “an instrument for the 
payment of money only” or on “any 
judgment.”44 The defendant should 
respond to the motion with answering, 
or opposition, papers. On the return 
date of the motion, the parties will 
appear to argue or oppose the motion.

A court may not enter a default 
judgment under CPLR 3215(a) before 
the hearing date — the return date — 
of the summary-judgment motion.45 

If the court denies summary judg-
ment on the return date, the court has 
the discretion to deem the moving and 
answering papers as the complaint 
and answer, respectively.46

Negotiable and non-negotiable 
instruments qualify under CPLR 3213: 
“Presumably any paper requiring the 
payment of money only and qualify-
ing as a piece of ‘commercial paper’ 
under the Uniform Commercial Code 
would satisfy . . . . And if a given paper, 
although not formally a money ‘instru-
ment,’ contains the requisite (and lim-
ited) terms, it will be accepted.”47

your client. If you can establish liabili-
ty, move for summary judgment on the 
issue of liability and request an imme-
diate trial on the issue of damages.34

Summary Judgment 
in Negligence Cases
Nothing forbids a court from granting 
a summary-judgment motion in a neg-
ligence case. But some judges rarely 
grant summary judgment in a negli-
gence case. The Court of Appeals has 
recognized that “[n]egligence cases by 
their very nature do not usually lend 
themselves to summary judgment, 
since often, even if all parties are in 
agreement as to the underlying facts, 
the very question of negligence is itself 
a question for jury determination.”35 
Even if the parties concede the facts, 
“there is often a question as to whether 
the defendant or the plaintiff acted 
reasonably under the circumstances. 
This can rarely be decided as a matter 
of law.”36

In a negligence case, a court may 
decide legal issues on a summary-
judgment motion. A legal issue a court 
may decide on summary judgment in 
a negligence case is an “alleged tortfea-
sor’s duty to a plaintiff.”37 

Whether a plaintiff’s injuries were 
foreseeable might be an issue of fact 
for trial. If the facts in the case aren’t 
in dispute and only one inference can 
be drawn from the facts, the plaintiff’s 
foreseeable injuries might be a ques-
tion of law for the judge to decide on 
summary judgment.38

Lack of a defendant’s due care might 
also be a trial issue. If the court finds 
based on the undisputed facts that the 
defendant’s conduct didn’t fall below 
the applicable standard of care, sum-
mary judgment might be appropriate.

The proximate cause of the plain-
tiff’s injuries might be a factual issue 
for trial. If so, summary judgment is 
inappropriate. If the court has undis-
puted evidence of an intervening cause, 
summary judgment for the defendant 
would also be appropriate.39 

Summary judgment might not be 
appropriate when the plaintiff’s claim 
is based on a defendant-manufactur-
er’s failure to warn.40

(4) it’s possible to place the parties in 
status quo ante.28 A court won’t vacate 
a stipulation where inquiry or ordinary 
care would’ve elicited the correct infor-
mation and revealed the mistake.29 A 
court, acting in equity, may vacate a 
stipulation on a unilateral mistake “if 
failing to do so would result in unjust 
enrichment” of the innocent party.30

Immediate Trial
On a summary-judgment motion, the 
court will order an immediate trial if the 
only triable issue of fact “is the amount 
or extent of damages”31 or if the motion 
is based on the grounds found in CPLR 
3211(a) or CPLR 3211(b).32 CPLR 3211(a) 
grounds include dismissal based on 
documentary evidence, subject-mat-
ter jurisdiction, legal capacity to sue, 
another action pending, arbitration and 
award, collateral estoppel, discharge in 
bankruptcy, infancy, payment, release, 
res judicata, statute of limitations, stat-
ute of frauds, improper counterclaim, 
failure to state a cause of action, lack of 
personal jurisdiction, out-of-state ser-
vice or service by publication, absent 
necessary party, and immunity from 
liability. CPLR 3211(b) grounds provide 
that dismissal is appropriate when a 
defendant hasn’t stated a defense or 
when the defense has no merit.

You have the choice to move to 
dismiss the case based on any ground 
under CPLR 3211(a) or to preserve those 
objections in your answer. If you choose 
to preserve those objections in your 
answer, you may move for summary 
judgment on CPLR 3211(a) grounds.

If an issue of fact exists about liabil-
ity, the court may order an immedi-
ate trial under CPLR 3212(c) if you’ve 
made a CPLR 3212 summary-judgment 
motion “grounded on a 3211(a) objec-
tion pleaded as a defense.”33

If the court orders an immediate 
trial on your summary-judgment 
motion, move to reargue your sum-
mary-judgment motion or appeal 
the court’s determination to have an 
immediate trial.

Sometimes, an immediate trial 
might be advantageous to you and 
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gence case was appropriate when no conflicting 
evidence existed, defendant’s conduct was not up 
to any proper standard of due care, and plaintiff’s 
actions did not contribute to the accident).

37. Barr et al., supra note 3, § 37:140, at 37-20 (cit-
ing Di Ponzio v. Riordan, 89 N.Y.2d 578, 583, 657 
N.Y.S.2d 377, 379, 679 N.E.2d 616, 618 (1997) (find-
ing gas station had no duty to prevent plaintiff 
from being struck by another customer’s vehicle); 
Milliken & Co. v. Consol. Edison Co. of N.Y., 84 
N.Y.2d 469, 477, 619 N.Y.S.2d 686, 688, 644 N.E.2d 
268, 270 (1994) (finding lack of privity between 
utility and tenants; utility had no duty to tenants 
when contract was between utility and landlords); 
Johnson v. Cherry Grove Island Mgmt., Inc., 175 
A.D.2d 827, 828, 573 N.Y.S.2d 187, 189 (2d Dep’t 
1991) (finding that sponsor of swimming event had 
no duty to protect plaintiff from injury when plain-
tiff dived into shallow water)).

38. Barr et al., supra note 3, § 37:140, at 37-20.

39. Id. § 37:142, at 37-21 (citing Olsen v. Town of 
Richfield, 81 N.Y.2d 1024, 1026, 599 N.Y.S.2d 912, 
913, 616 N.E.2d 498, 499 (1993) (“Defendant’s 
submissions on its motion for summary judgment 
to dismiss the injured plaintiff’s case support no 
other conclusion than that the sole legal cause of 
the accident was plaintiff’s reckless conduct.”); 
Detko v. McDonald’s Rests. of N.Y., Inc., 198 A.D.2d 
208, 210, 603 N.Y.S.2d 496, 498 (2d Dep’t 1993) 
(“[P]laintiffs have failed to come forward with any 
evidence that the intervening negligent conduct of 
[defendant] Negron was a normal or foreseeable 
event . . . to impose a duty on the McDonald’s 
defendants to prevent the resulting harm to the 
plaintiffs . . . . and the plaintiffs’ failure to raise a 
genuine and material triable issue of fact warrants 
the granting of the motion for summary judg-
ment.”), lv. denied, 83 N.Y.2d 752, 611 N.Y.S.2d 134, 
633 N.E.2d 489 (1994).

40. Byer’s Civil Motions, supra note 12, at § 77:22 
(citing Cooley v. Carter-Wallace, 102 A.D.2d 642, 
478 N.Y.S.2d 375 (4th Dep’t 1984); Lugo by Lopez 
v. LJN Toys Ltd., 146 A.D.2d 168, 539 N.Y.S.2d 922 
(1st Dep’t 1989); Cover v. Cohen, 61 N.Y.2d 261, 473 
N.Y.S.2d 378, 461 N.E.2d 864 (1984)).

41. Barr et al., supra note 3, § 37:130, at 37-20.

42. Byer’s Civil Motions, supra note 12, at § 77:29 
(citing Hartford Accident & Indem. Co. v. Wesolowski, 
33 N.Y.2d 169, 172, 350 N.Y.S.2d 895, 898, 305 
N.E.2d 907, 909 (1973); Mallad Constr. Corp. v. Coun-
ty Fed. Sav. & Loan Ass’n, 32 N.Y.2d 285, 290–91, 344 
N.Y.S.2d 925, 930, 298 N.E.2d 96, 100 (1973); Lachs 
v. Fidelity & Cas. Co of N.Y.., 306 N.Y. 357, 364, 118 
N.E.2d 555, 558 (1954)).

43. Byer’s Civil Motions, supra note 12, § 77:40.

44. CPLR 3213.

45. Id.

46. Id.

47. Siegel, supra note 33, at § 289, at 489 (citing 
Uniform Commercial Code § 3-104; Baker v. Gun-
dermann, 52 Misc. 2d 639, 640, 276 N.Y.S.2d 495, 498 
(Sup. Ct., Nassau Co. 1966)).

48. Byer’s Civil Motions, supra note 12, at § 77:40.

49. Siegel, supra note 33, at § 290, at 490.

50. Id.

14. Barr et al., supra note 3, § 37:491, at 37-49.

15. Id. § 37:500, at 37-50.

16. Id. 

17. Id. § 37:491, at 37-49.

18. Byer’s Civil Motions, supra note 12, at § 77:08.

19. Barr et al., supra note 3, § 37:481, at 37-48, 
37-49.

20. Gibbs v. St. Barnabas Hosp., 16 N.Y.3d 74, 80, 917 
N.Y.S.2d 68, 71, 942 N.E.2d 277, 280 (2010) (“[T]he 
defaulting party must demonstrate (1) a reason-
able excuse for the failure to produce the requested 
items and (2) the existence of a meritorious claim 
or defense.”).

21. Id.; Eaderesto v. 22 Leroy Owners Corp., 101 
A.D.3d 450, 450–51, 955 N.Y.S.2d 328, 329 (1st 
Dep’t 2012) (“The record shows that defendants 
provided a reasonable excuse for their default and 
subsequent 45-day delay in complying with the 
[self-executing preclusion] order, as the handling 
attorney in a two-partner firm had been stricken 
with a serious illness. Defendants also demonstrat-
ed a meritorious defense to the action by present-
ing evidence that plaintiff remained in the shower 
in defendants’ building despite knowing that the 
water was too hot.”) (citing Gibbs, 16 N.Y.3d at 80, 
917 N.Y.S.2d at 71, 942 N.E.2d at 280).

22. See, e.g., Byer’s Civil Motions, supra note 12, 
at § 77:21 (citing Crump v. City of N.Y., 67 A.D.2d 
634, 635, 412 N.Y.S.2d 148, 149 (1st Dep’t 1979)); 
Mendoza v. Highpoint Assocs., IX, LLC, 83 A.D.3d 1, 6, 
919 N.Y.S.2d 129, 133 (1st Dep’t 2011) (“[S]ummary 
judgment should be granted where the non-dis-
closing defendant can establish entitlement to such 
relief despite the preclusion order . . . .”).

23. Id.

24. Id.

25. Id.

26. Hallock v. State of N.Y., 64 N.Y.2d 224, 230, 485 
N.Y.S.2d 510, 512, 474 N.E.2d 1178, 1180 (1984) 
(citing In re Frutiger, 29 N.Y.2d 143, 149–50, 324 
N.Y.S.2d 36, 40, 272 N.E.2d 543, 546 (1971)).

27. Vermilyea v. Vermilyea, 224 A.D.2d 759, 760–61, 
639 N.Y.S.2d 953, 954 (3d Dep’t 1996).

28. Mazzola v. CNA Ins. Co., 145 Misc. 2d 896, 
900–01, 548 N.Y.S.2d 610, 612–13 (Civ. Ct., Queens 
Co. 1989).

29. In re Jones, 13 Misc. 2d 678, 682, 177 N.Y.S.2d 
307, 312 (Sur. Ct., Nassau Co. 1958); Mazzola, 145 
Misc. 2d at 901, 548 N.Y.S.2d at 613.

30. Weissman v. Bondy & Schloss, 230 A.D.2d 465, 
469, 660 N.Y.S.2d 115, 118 (1st Dep’t 1997), appeal 
dismissed, 91 N.Y.2d 887, 668 N.Y.S.2d 565, 691 
N.E.2d 637 (1998).

31. Barr et al., supra note 3, § 37:640, at 37-58.

32. CPLR 3212(c); Barr et al., supra note 3, § 37:640, 
at 37-58; Byer’s Civil Motions, supra note 12, at § 
77:23. 

33. David D. Siegel, New York Practice § 284, at 
485 (5th ed. 2011).

34. Barr et al., supra note 3, § 37:640, at 37-58.

35. Ugarriza v. Schmieder, 46 N.Y.2d 471, 474, 414 
N.Y.S.2d 304, 305, 386 N.E.2d 1324, 1325 (1979). 

36. Andre v. Pomeroy, 35 N.Y.2d 361, 364, 362 
N.Y.S.2d 131, 133, 320 N.E.2d 853, 855 (1974) (hold-
ing that summary judgment in automobile negli-

To prove your case on summary 
judgment, you’ll need to show the 
instrument itself and that the defen-
dant didn’t pay.

Any judgment qualifies under CPLR 
3213: a domestic judgment or a federal 
or sister-state judgment requiring rec-
ognition under the full faith and credit 
clause of the United States Constitu-
tion.48 Practitioners rarely use CPLR 
3213 to get a New York court to rec-
ognize a judgment. Practitioners will 
use CPLR Article 54, “which allows 
a judgment to be converted through 
a mere registration procedure.”49 The 
only judgments that wouldn’t qualify 
under CPLR 5401 but would qualify 
under CPLR 3213 “are those taken in 
the earlier forum either by default for 
non-appearance or by confession.”50

In the upcoming issue of the Journal, 
the Legal Writer will discuss disclosure 
motions in its series on civil-litigation 
documents. ■

GERALD LEBOVITS, a New York City Civil Court 
judge, teaches part time at Columbia, Fordham, 
and NYU law schools. He thanks court attorney 
Alexandra Standish for researching this column. 
Judge Lebovits’s email address is GLebovits@
aol.com.

1. CPLR 3214(b).

2. Id.

3. 1 Michael Barr, Myriam J. Altman, Burton N. 
Lipshie & Sharon S. Gerstman, New York Civil 
Practice Before Trial § 37:483, at 37-49 (2006; Dec. 
2009 Supp.).

4. Id. § 37:483, at 37-49.

5. Id. § 37:512, at 37-51.

6. Id. § 37:513, at 37-51.

7. Id. § 37:514, at 37-51.

8. Id. § 37:480, at 37-48.

9. CPLR 3212(f); Barr et al., supra note 3, § 37:490, 
at 37-49.

10. Barr et al., supra note 3, § 37:483, at 37-49.

11. Id. § 37:491, at 37-49.

12. 1 Byer’s Civil Motions § 77:19 (Howard G. 
Leventhal 2d rev. ed. 2006; 2012 Supp.), available at 
http://www.nylp.com/online_pubs/index.html 
(last visited Nov. 26, 2012).

13. Barr et al., supra note 3, § 37:493, at 37-50; see 
Byer’s Civil Motions, supra note 12, at § 77:19 (“The 
opponent must demonstrate that the needed proof 
was within the exclusive knowledge of the moving 
party and the claims in opposition to summary 
judgment must be supported by something more 
than mere hope or conjecture.”).
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In a similar fallacy, the Compound 
Question, a question is propounded 
so that it requires a yes-or-no answer, 
although the question contains several 
parts, each requiring a separate answer. 
For example, Congress approves a bill 
that the President wants to sign. But 
at the last minute, opponents of the 
bill add an “earmark” that the Presi-
dent opposes, causing the President a 
dilemma. No matter what he does, he’s 
wrong: either he must approve the bill 
he now opposes or he must veto the 
bill he wants to sign.

Then there is the Tu Toque Fallacy 
(“You do it yourself”): You cannot 
oppose someone’s behavior if you 
practice it yourself. The classic exam-
ple: a father who is a heavy smoker 
cannot persuade his son not to smoke. 
A legal illustration: Lawyer A moves 
the court for sanctions against Law-
yer B. Lawyer B has a good defense 
if B can show that A was derelict in 
responding to B’s request for another 
set of interrogatories.

Finally, the Argument ad Nauseam 
fallacy (“repetition of a statement to the 
point of nausea”) argues that if a point 
is repeatedly stated it is true. Political 
campaigns take advantage of this fal-
lacy, and Lewis Carroll spoofs it in his 
poem, “The Hunting of the Snark”:

“Just the place for a Snark!” the 
Bellman cried,
As he landed his crew with care; 
Supporting each man on the top 
of the tide
By a finger entwined in his hair.
Just the place for a Snark! I have 
said it twice:
That alone should encourage the 
crew.
Just the place for a Snark! I have 
said it thrice: 
What I tell you three times must 
be true.

am I saying, “I will send you the letter 
that my client sent me”?

The “Post Hoc Fallacy,” whose full 
name is: Post Hoc ergo Propter Hoc (Latin 
for “After That, Therefore Because of 
That”) is based on the fallacious belief 
that an event that occurred before a sec-
ond event caused the second event. A 
passenger on the ill-fated Andrea Doria  
happened to turn on the light switch 
in her cabin at the same moment the 
Doria collided with the Swedish ship 
the Stockholm. Convinced that she had 
caused the crash, the woman ran down 
the halls screaming “I did it, I caused 
the accident!”

Another common fallacy is “Hasty 
Generalization,” the theory that a lim-
ited sampling justifies a broad conclu-
sion; for example, “Seat-belts for back-
seat passengers are unnecessary; I’ve 
never worn one, and I’ve never been 
injured in an accident.”

Less well-known is the opposite fal-
lacy, Dicto Simpliciter (“The Fallacy of 
Accident”), in which a general rule is 
improperly applied to cases that are 
exceptions). “An individual who thrusts 
a knife into another person should be 
punished, so a surgeon operating on a 
patient should be punished.”

The Ad Hominem (“an attack on the 
man”) is a personal attack on one’s 
opponent B sometimes because that 
seems the most effective attack to be 
made. An illustration: “The suspect’s 
malevolent, unblinking stare proves his 
guilt.” Another desperate logical fallacy 
is the Argumentum ad Populum (“the 
Appeal to the Masses”): “Don’t vote 
for a Catholic! Catholics are loyal to 
the Pope not the President!” (This  had 
helped defeat Catholic presidential can-
didates until John Kennedy’s race.)

The Either/Or fallacy claims there are 
only two possible solutions to an argu-
ment, your own and your opponent’s 
(wrong) solution, rather than multiple 
alternative solutions. Some critics claim 
that this fallacy succeeds because of the 
polar opposites embedded in Western 
languages: black/white; right/wrong; 
good/bad; old/new, which suggest an 
either/or answer to questions.

Question: As a devoted reader, 
I would appreciate it if you 
would clear up the phrase 

“begging the question,” which is often 
used to mean both “raising and evad-
ing the question.” 

Answer: My thanks to New York 
City attorney Martin B. Adelman, who 
knows the answer: “a statement that 
assumes as true a fact that has not 
yet been proved or conceded.” The 
logical fallacy, “begging the question” 
is often mistakenly defined to mean 
“raising the question, perhaps because 
‘begging,’ currently means ‘pleading.’” 
But the Latin phrase that gave “beg-
ging the question” its name is petitio 
principii, which means “to assume the 
principal part.” So, “begging the ques-
tion” means “to assume in the premise 
of an argument that the conclusion is 
correct” is clearer. My favorite illustra-
tion is, “When did you stop beating 
your wife?” Whatever response the 
person makes to that question, he has 
confirmed the truth of the accusation.

“Begging the Question” is one of 
the many informal fallacies that law-
yers use to win cases. Another, the 
“Fallacy of Negatives,” confuses the 
opposition with multiple negative 
statements litotes.

The word meiosis also connotes a 
negative meaning without using nega-
tive forms. An example is Abraham Lin-
coln’s comment about a fellow lawyer: 
“He can compress the most words into 
the smallest idea of any man I know.”

In Logic for Lawyers: A Guide to Clear 
Legal Thinking, Ruggero J. Aldisert  
includes the “Fallacy of Amphibo-
logy,” in which grammatical struc-
ture causes the ambiguity, such as “I 
give and bequeath the sum of $5,000 
to my cousins Ruth Henning and 
Sylvia Woodbury.” (The counsel for 
each beneficiary will insist that each 
is entitled to $5,000, but the lawyer 
for the estate will claim $5,000 is the 
total amount of the bequest.) Another 
example: “I will send my client’s letter 
to you within a few days.” What does 
this mean? Was “my client’s letter” 
originally meant to be sent to you? Or 

LANGUAGE TIPS
BY GERTRUDE BLOCK

GERTRUDE BLOCK (block@law.ufl.edu) is lecturer 
emerita at the University of Florida College of 
Law. She is the author of Effective Legal Writing 
(Foundation Press), Legal Writing Advice: 
Questions and Answers (W. S. Hein & Co.) and 
co-author of Judicial Opinion Writing (ABA). 
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Litigation Documents: Part 
XXIV — Summary-Judgment 
Motions Continued
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ment motion, here’s an option: Move 
to vacate the disclosure stay under 
CPLR 3214(b) and, at the same time, 
move for a continuance of your adver-
sary’s summary-judgment motion 
under CPLR 3212(f).7 The return date 
of your motion should be the same as 
your adversary’s summary-judgment 
motion.

Summary Judgment 
and CPLR 3212(f)
The non-moving party might not be 
able to oppose summary judgment 
effectively once the movant has filed 
its motion and disclosure is stayed. By 
moving for summary judgment, the 
moving party may thus prevent the 
non-moving party from conducting 
further disclosure.8

If you’re the non-moving party but 
you can’t yet state facts to oppose 
your adversary’s summary-judgment 
motion, rely on CPLR 3212(f) to dis-
pose of your adversary’s summary-
judgment motion.

The court has two options under 
CPLR 3212(f). The court may deny 
your adversary’s motion. Or the court 
may order a continuance of the motion 
for you to conduct additional disclosure 
or to give you more time to obtain addi-
tional facts to supply in the affidavits 
you’ll attach to your opposition papers.

ing disclosure your adversary seeks 
might be irrelevant. Also, you might 
have all the material facts needed for 
a court to award you summary judg-
ment regardless of your adversary’s 
disclosure demands.4

Lifting Disclosure Stay
If your adversary moves for summary 
judgment and you need additional dis-
closure to oppose the motion, consider 
moving under CPLR 3214(b) to vacate, 
or lift, the disclosure stay. To move to 
vacate the disclosure stay, you’ll need 
to submit an affidavit (or an attorney 
affirmation, if the attorney has per-
sonal knowledge) that (1) provides 
that your opposition to the summary-
judgment motion is based on facts in 
another party’s control, (2) explains 
the specific disclosure efforts you’ll 
need to obtain the facts, and (3) con-
tends that you haven’t had sufficient 
opportunity to complete the necessary 
disclosure.5

When you’ve moving to vacate the 
disclosure stay, time is important — 
time is of the essence. Move by order 
to show cause to vacate the disclosure 
stay.6 Moving by order to show cause 
will get your motion before the court 
fast. If the court signs your order to 
show cause, make sure its return date 
is before the return date of your adver-
sary’s summary-judgment motion.

If the court vacates the disclosure 
stay, you might have enough time to 
complete the necessary disclosure and 
oppose your adversary’s summary-
judgment motion. 

If time is running out and the court 
can’t hear your motion in advance 
of your adversary’s summary-judg-

In the last issue, the Legal Writer 
discussed evidence in support of 
a summary-judgment motion as 

well as evidence in opposition to a 
summary-judgment motion.

In this issue of the Journal, we con-
clude our overview of summary-judg-
ment motions. We’ll discuss the effect 
of summary judgment on disclosure, 
moving to vacate a disclosure stay, 
summary judgment and preclusion 
orders, summary judgment and CPLR 
3212(f), a court’s ordering an immedi-
ate trial, summary judgment in neg-
ligence and contract cases, and com-
mencing a case with a summary-judg-
ment motion in lieu of a complaint.

Summary Judgment and Disclosure
Most practitioners move for summary 
judgment only after disclosure is com-
plete.

When a party moves for summary 
judgment, disclosure is automatically 
stayed1 until the court decides the 
motion.

Disclosure will continue if the court 
orders that it continue2 or if the parties 
stipulate that disclosure will continue.

If you move for summary judg-
ment before disclosure is complete and 
you’ve failed to comply with the non-
moving party’s disclosure demands, 
the court will likely deny your motion.

If you move for summary judgment 
before disclosure is complete, make 
sure you’ve responded to any pend-
ing disclosure request and that you’ve 
given your adversary plenty of oppor-
tunities to obtain the relevant facts.3 
Your client might still be entitled to 
summary judgment if disclosure isn’t 
complete. The remaining or outstand-

If a court precludes you 
from using evidence at 
trial, be prepared for 

your adversary to move 
for summary judgment.
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