Cross-Border Opinions
By Ettore Santucci
I.

Introduction

With increasing frequency U.S. lawyers are delivering closing opinions on matters of U.S. law to non-U.S.
parties in transactions involving both U.S. and non-U.S.
parties (“cross-border transactions”). I refer to closing
opinions given by U.S. lawyers to non-U.S. recipients as
“outbound opinions.” In domestic U.S. practice opinion
givers and opinion recipients share a common framework
for preparing and interpreting closing opinions. U.S. customary practice1 is well established on many issues, and
guidance on what specific opinions mean, and the work
required to support them, is readily available in bar association reports and other materials. For outbound opinions, however, similar guidance often does not exist.
The seminal report on cross-border opinion practice
was first published by the IBA in 1985 and, while it has
been updated several times since then, it has maintained
its original focus primarily on closing opinions given in
cross-border transactions governed by New York law.2
The Committee on Legal Opinions of the ABA Section of
Business Law is currently working on a new report, for
which I am the Reporter, that covers cross-border closing
opinions of U.S. counsel with a primary focus on outbound opinions, which is expected to be published later
in 2014.
The absence of a shared conceptual framework between U.S. opinion givers, on the one hand, and non-U.S.
opinion recipients and their counsel, on the other, can
give rise to misunderstandings over what opinions it is
appropriate to request, the meaning of opinions that are
given, and the work required to support them. Those
misunderstandings can be compounded by differences in
legal systems, legal education and practice, language barriers (even when documents are in English or are translated into English), limited experience in many non-U.S.
jurisdictions in giving and receiving U.S.-style third party
closing opinions, and lack of familiarity with the form
U.S. closing opinions typically take. The risk of misunderstanding has grown as the number and type of participants in, and the complexity of, cross-border transactions
have increased.

II.

The Impact of U.S. Customary Practice on
Outbound Opinions

The role of U.S. customary practice in amplifying the
meaning of words and phrases commonly used in closing
opinions, supplying customarily understood limitations,
and enabling opinion givers to rely on many assumptions, exceptions, and qualifications that are understood
even when not expressly stated in the opinion letter is
as critical when giving outbound opinions as when giv-

ing closing opinions in domestic U.S. transactions. When
U.S. lawyers give outbound opinions, they necessarily
rely on U.S. customary practice to establish the meaning
of the opinions they give and the work required to support them. If that were not the case, outbound opinions
could not take the same abbreviated form as domestic U.S.
closing opinions and instead would need to spell out—in
what is likely to be impossible detail—the assumptions,
limitations, and qualifications that under U.S. customary
practice are understood to be implicit.

III.

The Scope of Cross-Border Opinions

A.

Enforceability
Some opinions requested of U.S. counsel in crossborder transactions are the same as opinions frequently
given in domestic U.S. transactions. In a cross-border
context, however, giving these opinions often raises issues
not presented in the domestic U.S. context. Other opinions
frequently requested in cross-border transactions are not
given in domestic U.S. transactions. With increasing frequency cross-border opinions are given by U.S. lawyers
in transactions in which the agreement between the parties chooses the law of a country other than the U.S. as its
governing law. Those opinions can only cover U.S. federal
law and the law of a specified U.S. state (or states)—never
the law of the foreign country whose law governs the
agreement. Therefore outbound opinions do not include
what is commonly regarded as the centerpiece of a thirdparty closing opinion given in a U.S. domestic transaction,
namely, an enforceability opinion on the agreement as a
whole (commonly referred to as the “remedies opinion”).
An outbound opinion is, instead, based on an assumption
(ideally an express assumption) that, under the law of the
non-U.S. country whose law has been chosen to govern,
the chosen-law clause is effective and each provision of
the agreement is valid, binding and enforceable under the
governing non-U.S. law.
B.

Effectiveness of Certain Clauses
In the absence of a remedies opinion, non-U.S. recipients ordinarily want an outbound opinion to give them
comfort on the effectiveness under U.S. law of specific
provisions of the agreement, such as choice-of-law clauses,
arbitration clauses, and forum-selection clauses, as well
as related matters such as the recognition and enforcement in the U.S. of foreign judgments or of international
arbitral awards. Assuming that the agreement as a whole
is enforceable under the governing non-U.S. law, the effectiveness of these provisions under U.S. law often matters a great deal to non-U.S. recipients in the cross-border
context because of their potential impact on how claims by
them to enforce their rights under the agreement against a
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U.S. party will be resolved (e.g., litigating a German law
contract before a German court as the exclusive forum or
having a suit brought by a U.S. party before a U.S. court
dismissed in favor of binding international arbitration
abroad). Therefore outbound opinions typically will include specific separate opinions on these “procedural”
provisions of the agreement, in addition to traditional
opinions about the U.S. party (status, power and corporate action, no violation of law, required filings and
permits, no breach or default with other specified agreements, et cetera).
C.

Specific Issues in Regard to Outbound Opinions
Giving these “specialized” opinions in a cross-border
setting involves issues that opinion givers may not face
in domestic U.S. opinion practice. Typical of these specialized issues are the following.
• Can the opinion be given at all?
• How does the law (state and/or federal) covered
by the opinion letter interact with the foreign country’s law chosen in the agreement as its governing
law?
• How do the opinion preparers deal with contract
construction when the agreement chooses foreign
law as its governing law?
• Should contracts governed by foreign law be
included in the list of contracts covered by a nobreach or default opinion?
• What is properly included or excluded from the
universe of laws and regulations that a cross-border no-violation-of-law opinion can reasonably be
expected to cover?
• What express assumptions and exceptions are necessary or advisable with respect to these opinions?
In addition, opinion givers need to be aware that
outbound opinions raise special interpretive and liability
issues. These include the following.
• How will a non-U.S. court interpret the language
of an outbound opinion?
• Will U.S. customary practice be taken into account
by non-U.S. courts?
• What duties to the non-U.S. recipient, and related
liability regime, will a non-U.S. court impose on a
U.S. opinion giver?
• How will a non-U.S. court trace the applicability of
the laws of multiple jurisdictions to a single transaction?
• What is the impact of regulatory barriers to the free
movement of capital, goods and services across national borders?
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While similar uncertainties as among different states
and the relationship between federal and state law affect
domestic U.S. opinion practice as well, in cross-border
opinion practice the combined effect of these interpretive and liability issues may result in a misalignment of
expectations as between U.S. opinion givers and non-U.S.
opinion recipients. This risk is greater because the opinion
giver and opinion recipient do not work within a mutually understood conceptual framework or share common
expectations as to both process and result. That is different from domestic U.S. opinion practice, where lawyers
practicing in different states understand U.S. customary
practice, share the same language and background, and
operate within a federal legal system and largely compatible legal systems among the states.
This puts a premium on spelling out in outbound
opinions some of the things that in domestic U.S. opinions may not need to be (and customarily are not) spelled
out. In practice that means calibrating reliance by the
opinion preparers on U.S. customary practice (particularly qualifications that apply—whether stated or unstated)
with the risk of misunderstandings as to the opinion’s
coverage and meaning by non-U.S. opinion recipients, as
well as future non-U.S. courts if they are called upon to
resolve disputes.
This exercise, however, calls for careful judgment, balance and restraint, because opinion givers in cross-border
practice should not default to the “kitchen sink” opinion
approach that most recipients in domestic U.S. practice no
longer accept. The single most difficult aspect of drafting
outbound opinions is to decide how far to go in terms of
stating expressly assumptions, qualifications and exceptions, thus providing more context around the wording
of opinion paragraphs themselves. This may be necessary
to minimize the risk of misunderstandings, but without
crossing over into self-serving boilerplate that undermines the proper function of closing opinions.
At the same time, an outbound opinion normally can
be understood fully only by someone familiar with U.S.
opinion practice, and non-U.S. recipients should be willing to commit the necessary time and resources (possibly
including retention of U.S. counsel to advise them) to become conversant with U.S. customary practice.
This is true even when parties and their counsel are
used to operating on a global basis in transactions where
documentation protocols are standardized across borders.
When the parties agree that a “U.S.-style” third-party
closing opinion will be delivered, lengthy and sometimes
adversarial discussions still ensue with non-U.S. counsel for the opinion recipient when a U.S. opinion giver
proposes what it believes to be standard language for an
outbound opinion, but non-U.S. counsel believes the language fails to address the needs of the opinion recipient.
Resolving these negotiations is easier if opinion givers

NYSBA International Law Practicum | Spring 2014 | Vol. 27 | No. 1

and recipients understand some of the sources of friction.
Those sources of friction include the following.
• Although the opinion paragraphs themselves often
are the same as in domestic U.S. transactions, the
fact that the chosen law is that of a non-U.S. jurisdiction means that unique issues are implicated by
an outbound opinion.
• Substantive legal issues underlying the opinion
may be less well understood in cross-border practice than in domestic U.S. practice, and the legal
research and factual due diligence required to give
the opinion are often more significant.
• Non-U.S. opinion recipients may have unrealistic
expectations based on their own domestic practice
and, possibly, limited familiarity with U.S. customary practice, which may cause initial opinion
requests from non-U.S. opinion recipients to be inconsistent with U.S. customary practice.
• Financial institutions that engage in business globally may strive to adopt “international best practices” that include legal opinions, but differences
in practice among countries may clash with their
desire for uniformity.
The most important thing is for U.S. opinion givers
and counsel for non-U.S. opinion recipients to discuss
candidly: (i) the work required to deliver every requested
opinion; (ii) the costs to the opinion giver’s client of
preparing each opinion compared to its benefits to the
recipient; and (iii) the proper scope of assumptions and
exceptions. Some friction may be alleviated by reminding
recipients that in some cases the role of the opinion process is to identify areas of legal uncertainty and to help
the parties understand and allocate risks, not to eliminate
uncertainty or bridge risk.
D.

Opinions Regarding Collateral Agreements
Sometimes cross-border transactions in which the
principal agreement between the parties chooses the law
of a country other than the U.S. as its governing law contemplate collateral agreements or instruments that choose

U.S. law (often the law of New York) as their governing
law. That may be because of the location of U.S. parties
or their assets, including subsidiary guarantors located
in the U.S., or U.S. collateral in which a security interest
is being granted in connection with the transaction. U.S.
counsel in these cross-border transactions may be asked
to give, in addition to an outbound opinion with respect
to the principal agreement, a closing opinion covering
those agreements and instruments governed by U.S. law.
These are, in effect, inbound aspects of a cross-border
transaction that is primarily governed by non-U.S. law.
This type of opinion often will include an enforceability opinion with respect to selected agreements or instruments under U.S. law because, in contrast to the principal
agreement in the transaction, they are to be governed by
the law covered by the opinion letter (New York law).
Nevertheless, giving these “inbound cross-border opinions” is not always the same as giving similar opinions in
a purely domestic U.S. context, even though they are in
fact “New York law opinions” on agreements functionally
equivalent to agreements used commonly in U.S. domestic transactions.

Endnotes
1.

The term “U.S. customary practice,” as used herein, refers to the
practice of lawyers who regularly give, and lawyers who regularly
advise opinion recipients regarding, opinions of the kind involved
in transactions between U.S. parties. U.S. customary practice
covers both the meaning of standard language used in opinion
letters and the work that U.S. opinion preparers are expected to
perform in preparing them. See generally Comm. on Legal Ops.,
ABA Section of Bus. Law, Legal Opinion Principles, 53 BUS. LAW.
831 (1998) hereinafter ABA PRINCIPLES; Statement on the Role of
Customary Practice in the Preparation and Understanding of
Third-Party Legal Opinions, 63 BUS. LAW. 1277 (2008) [hereinafter
Statement on Customary Practice] (a statement approved by the legal
opinion committees of many state bar associations and other U.S.
bar groups); Guidelines for the Preparation of Closing Opinions, 57
BUS. LAW. 875, 876 (2002).

2.

M. Gruson, S. Hutter & M. Kutschera, LEGAL OPINIONS IN
INTERNATIONAL TRANSACTIONS 10–11 (4th ed. 2003) (a project of the
Subcommittee on Legal Opinions of the Committee on Banking
Law of the Section on Business Law of the International Bar
Association).
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