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Chair’s Message
By Sharon M. Porcellio

A Nation of Laws and
Lawyers

As I am writing this mes-
sage, the country, and the world
for that matter, eagerly awaits
the outcome of the presidential
election. Given the ever-increas-
ing number of lawsuits, the
jokes about lawyers have turned
up again and in high volume.
But at the same time, by all
accounts, the nation and world are riveted to every
aspect of this drama as it unfolds, whether by the Inter-
net, television, print, or some other medium. People are
watching appellate arguments in their living rooms or
on their computers. They are watching lawyers and
judges, with virtually no prior celebrity, in action with
the most important job in the world on the line.

Yet, despite the plethora of lawyer jokes, there is a
belief in our nation of laws—we are deciding this battle
by rule of law—not by rule of might. If the pundits and
pollsters are to be believed at any level these days, they
claim that most Americans, of whatever political per-
suasion, expect, want, and trust the United States
Supreme Court to decide this momentous conflict.

Whatever the result, we may be on the verge of
engaging in a great debate of constitutional proportions
over the separation of powers, states’ rights, and the
Electoral College. This is exciting stuff and gives us, as
lawyers, all a chance to lead and educate the public. We
should not let the opportunity slip away or tarnish our
time to shine. Although there is the political/partisan
backdrop to this entire controversy, it will ultimately be
a test of our laws and Constitution.

This dispute comes at an opportune time in another
way. While the nation is looking at how it elects offi-
cials, the legal profession is determining how it should
conduct itself in the new millennium with ever-expand-
ing opportunities and possibilities in the new global
economy. As associates’ starting salaries and bonuses
skyrocket, the profession is examining the question of
multidisciplinary practice; i.e., how to permit lawyers to
provide ancillary non-legal services and to provide

services to clients in cooperation with non-legal firms
while preserving the core principles of the profession—
safeguarding confidentiality, avoiding conflicts of inter-
est and maintaining independent professional judg-
ment. This debate is taking place at all levels of the
practice—both domestically and internationally. Various
bar associations and appropriate rule-makers must
determine how to modify ethics rules to balance these
objectives. Lawyers do not want the public to view this
dispute merely as lawyers seeking to preserve their
monopoly or, on the other hand, as lawyers seeking
financial gain to the detriment of their clients. The New
York State and American Bar Associations and others
have studied and joined in the debate. For example, see
the spirited comments on this issue by Dean Daniel Fis-
chel and former Chair of the ABA Litigation Section
Lawrence Fox.1

At the same time the profession explores how to
work ethically with non-lawyers, it faces the perceived
and real increase in lack of civility amongst practition-
ers. I have the benefit of practicing in a smaller legal
community than some of my colleagues. Most of us in
the Buffalo legal community know each other and the
judges and have to see each other regularly. In this situ-
ation, familiarity does not breed contempt but, thank-
fully, civility and decency. Your opponent will have an
opportunity to respond in kind to your behavior. Unfor-
tunately, it seems that guidelines, sanctions, and codes
must now provide the parameters for attorney behavior
where there is not familiarity. 

With all of the important issues facing us—the
issues that drew most of us to the profession—let us
hope we can move forward, perhaps beginning at the
law school level, to regain a reputation commensurate
with the issues attorneys are called upon to resolve. We
currently have the attention of the world, a chance to
educate and increase the public trust and confidence in
our system. Let’s use it wisely.

Endnote
1. Daniel R. Fischel, Multidisciplinary Practice, 55 Bus. Law. 951

(2000); Lawrence J. Fox, Dan’s World: A Free Enterprise Dream; An
Ethics Nightmare; 55 Bus. Law. 1533(2000).



An Introduction to Civility and Ethics in Civil Litigation
The Discussion of a Hypothetical Situation Involving Employment Contracts

What follows is a panel discussion that generated many interesting comments in the area of civility in litigation. The discussion
itself revolved around a hypothetical situation. The panel included Judge Nina Gershon of the United States District Court for the
Eastern District of New York; Alan B. Horn, Senior Vice President & General Counsel to European American Bank; Steven A.
Berger, a partner at Berger Stern & Webb; Mark C. Zauderer, a partner at Solomon, Zauderer, Ellenhorn, Frischer & Sharp and for-
mer Chairman of the Commercial and Federal Litigation Section; Hal R. Lieberman, of counsel to Beldock Levine & Hoffman; and
Lawrence N. Weiss, a partner at Pantaleoni & Weiss, LLP. The panel was moderated by Vincent J. Syracuse, a partner at Tannen-
baum Helpern Syracuse & Hirschtritt LLP. 

Mr. Syracuse: It is time for our colloquium on
ethics and civility. I don’t know whether any of you had
a chance to read the fact pattern. I just want to briefly
introduce the factual situation to you. 

Phil Smith, a senior sales associate at a company
that we call Large Co. was unhappy with his job and
decided it was time to look for greener pastures. Large
Co. manufactured machine tools. 

After assessing his prospects, Smith approached
another corporation that was called UpStart and was
hired to start a sales division at UpStart that would
compete with Large Co.’s customers. 

Smith convinced Karen Jones who was one of his
subordinates at Large Co. to join him at UpStart. Both
salespeople had different employment agreements with
Large Co. Jones’s agreement contained a clause which
purported to restrict her from working for competitors
of Large Co. and with other former employees of Large
Co. for a period of time once she left Large Co. Smith’s
contract did not contain such a clause, but required that
he not disclose Large Co.’s trade secrets and confiden-
tial information. Smith’s agreement also prohibited him
from soliciting Large Co.’s employees and customers
and clients. 

Now, we are very fortunate this afternoon to have a
number of people who were involved in the affairs of
Large Co. and Smith. Let me make some introductions
so that you know who they are. 

First of all, I am very pleased to welcome Judge
Nina Gershon. The next person I am going to introduce
is Large Co.’s chief executive officer, Alan Horn. Next,
we have Larry Weiss. Larry Weiss’s night job today is
John Q. Rainmaker. John Q. Rainmaker is a partner at
the firm of Thorn & Thicket. Mr. Rainmaker’s biggest
client is Large Co. Also present is Steven A. Berger.
Steve is chief litigator for Thorn & Thicket. Steve and
Rainmaker are partners. Mark Zauderer is Mr. White-
hat, chief partner of Whitehat & Partners. Mark will be
representing Smith and Jones, the individuals in today’s
discussion. Finally, we have Hal Lieberman. Hal will

play a utility role here as this proceeds, giving us com-
ments and observations as time goes on. 

I’d like to note that a lot of this is role-playing. I am
going to make a disclaimer right up front, that nothing
we say can be cited against us, used against us in any
way, shape or form. 

Having said that, let me continue with the fact pat-
tern. Smith and Jones knew that leaving for the compet-
ing sales division of UpStart would make Large Co.
very angry and that that might lead to legal action on
the part of Large Co.

Smith and Jones sought legal advice from the law
firm of Whitehat & Partners, so they would know what
their contracts meant. Smith and Jones were advised
that in the absence of trade secrets or unique services,
restrictive covenants were generally unenforceable
under New York law. 

Mr. Whitehat, would you tell us about the ethical
considerations that you have in meeting with these
clients. 

Mr. Zauderer: Well, the first thing Hal Lieberman
might tell me is that I might have no problem in meet-
ing with and representing these two people. I have,
nonetheless. Maybe it is a matter of my own style and
practice, concerns about representing these two people.
I don’t like to represent two people, if I can help it. I
like to represent one person or one entity that has a sin-
gle interest. I like to work solely on behalf of one client.
I think that is the highest form of expression or mani-
festation of one’s professional efforts. 

I see in this particular case a possible conflict in the
situations of Smith and Jones in that their situations are
not congruent. There could, for example, be arguments
I could make on behalf of one, that by not making on
behalf of the other, would tend to prejudice that client’s
position. One has a certain restrictive covenant in the
contract while the other does not. So that is a concern. 

Other than that, if I have satisfied myself that I can
represent both, and of course taking into consideration
that they deserve representation and it may be imprac-
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Mr. Weiss: Do you have a copy of that memoran-
dum? I don’t recall it, to be honest with you. I am sure
that if I had been told such a thing, I would have
advised the client that there is a question as to whether
or not these restrictive covenants are enforceable. I
probably would have revised them so as to make them
more enforceable by restricting their geography or time
scope. That wasn’t done and I am quite confident it is
because we didn’t receive the input of the litigation
department on that issue. 

Mr. Berger: Actually, I told him not that they were
unenforceable under any circumstances, but that it was
an uphill battle. It is fact specific in trying to find what
is proprietary in nature that needs to be protected. 

Mr. Weiss: I don’t recall all of that. Your statement
does ring a bell in my memory that perhaps you said
something to the effect that sometimes these contracts
are not entirely enforced. Then I asked you to just go
back and make sure that you wrote the most enforce-
able type of contract you could. 

Mr. Berger: Remember, I am in the litigation
department, not the corporate. 

Mr. Syracuse: Had you told your client the restric-
tive covenants are arguably not enforceable?

Mr. Weiss: I don’t recall that I did. 

Mr. Syracuse: Mr. Horn, did you ever ask him
whether these covenants are enforceable or not? 

Mr. Horn: I assumed they were enforceable because
they were presented to us as enforceable documents.
We didn’t get into the specifics of that particular provi-
sion, but when I pay for legal services, I expect them to
be what they purport to be. 

Mr. Weiss: I will tell you that to this day, I believe
that we intended to write agreements that were enforce-
able and our litigation will present that position as vig-
orously as possible. 

Mr. Syracuse: Alan, you just found out that two of
your principal salespeople are leaving, and you have
these restrictive covenants which you are calling Rain-
maker about. What kind of instructions, as a client, are
you giving Rainmaker? Do you feel this should be an
aggressively pursued litigation? 

Mr. Horn: I am less concerned with the ethical and
professional considerations than I am with winning. I
want life to be difficult for these two individuals and a
message sent to my other employees that I am not
going to roll over when faced with a similar situation.
So, my sense here is to pursue this aggressively. 

Mr. Syracuse: Litigator, you heard your client say
he wants you to win. Are there restraints on what you
can do?

tical and financially impossible for them to hire two
lawyers, I am now proceeding with the case. So far, I
am ethically in the clear as far as I know. 

Mr. Syracuse: What do you tell them about their
contract when they ask if this contract is worth any-
thing or can they violate the contract? 

Mr. Zauderer: I am not sure. If you are asking me a
legal opinion, which I don’t think is the purpose of our
program, I can answer that. I am taking as a given the
statement in here that I have advised them that, in the
absence of trade secrets or unique services, restrictive
covenants are generally unenforceable under New York
law.1 That is half-true in my experience. 

If, as is the case here, there is a restrictive covenant
that goes beyond that, and that restricts the employees’
ability, for example, to work in a particular job or in a
particular industry, I do believe those are still enforce-
able. 

I think they must be reasonable as to time and
scope. There have been some recent cases about how to
determine whether they are or are not enforceable. I
think a statement that appears here, in my opinion—
that restrictive covenants are generally unenforceable
under New York law—is stated too broadly. 

Mr. Syracuse: Smith and Jones end up resigning
from Large Co. at the end of August. The reaction of
Large Co. is immediate. Large Co.’s president contacts
his friend John Rainmaker at the firm of Thorn & Thick-
et. 

As I said before, Large Co. was Rainmaker’s biggest
client and was responsible for Rainmaker’s success at
Thorn & Thicket. 

Corporate lawyers at that firm have prepared many
employment agreements containing restrictive
covenants similar to the ones contained in Smith and
Jones’s employment agreements for several important
clients including Large Co. When Rainmaker spoke
with his litigators concerning Large Co.’s problems
with Smith and Jones, he learned there are serious prob-
lems with the restrictive covenants and that there was a
good chance they would not be enforceable. 

Mr. Rainmaker, tell me how you react when your
litigator tells you the restrictive covenants are unen-
forceable. 

Mr. Weiss: I ask him why he didn’t tell me this
before when we were writing those restrictive
covenants. 

Mr. Syracuse: He says I told you before. Steve, did
you tell him before? 

Mr. Berger: Absolutely. 



Mr. Berger: The first restraint is that we are
lawyers, not prophets, and we cannot dictate what the
court is going to do. We can certainly tell the client we
are going to enforce it to the extent we can, and pursue
it as vigorously as possible. Certainly there are no guar-
antees in this business, particularly with these kinds of
agreements. 

Mr. Syracuse: If there is an appellate case that
severely questions the enforceability of this agreement,
do you have a conversation with your client about the
possibility of being sanctioned for asserting this claim?

Mr. Weiss: First of all, I suppose the conversation
would be with me since I am the client contact. 

Mr. Syracuse: I understand you might not want
your litigators to meet with your client. 

Mr. Weiss: That would be a rule.

Mr. Syracuse: Tell us what you tell your client. Do
you take it upon yourself to advise your clients about
the risk of sanctions?

Mr. Weiss: I think I might work that into a conver-
sation somewhere along the line when we are dis-
cussing the overall strategy or results of the litigation to
date. I will tell you now I am certainly not going to pur-
sue a litigation that I think is frivolous, and I have
already taken the position I don’t think it is frivolous.

Mr. Horn: I would throw one more wrinkle in this.
From my perspective, I got this advice from the law
firm, notwithstanding the disagreement between differ-
ent departments of the firm, and I intend to hold the
firm accountable for the advice that I have been given. 

Mr. Syracuse: In fact, you tell them that unless you
pursue this, I am going to hire somebody else. 

Mr. Horn: Yes, at a minimum. 

Mr. Syracuse: What do you tell your partner, Mr.
Rainmaker?

Mr. Weiss: I am not presented with a situation that
raises the question unless my litigator is telling me, in
his opinion, that not only are these covenants question-
able, but it is frivolous to attempt to enforce them. I
haven’t heard that opinion. So, unless I receive an opin-
ion that we have no good grounds for even bringing an
action, I have not yet been presented with a situation
where sanctions are an issue. 

Mr. Syracuse: The first thing you do after meeting
is have Thorn & Thicket contact Smith and Jones to
remind them they had employment agreements with
respective covenants. 

Mr. Lieberman: Well, there is something called the
anti-contact rule.2 If it is known that Smith and Jones

are represented by counsel, it would not be proper to
contact them directly. 

Mr. Syracuse: Now, who makes the contact? 

Mr. Berger: At that point I did not know counsel
represented them. I called. They told me Whitehat rep-
resented them. As soon as they told me a lawyer repre-
sented them, I did not have a substantive conversation
with them. I said good-bye and I called Whitehat. 

Mr. Syracuse: Tell me about the conversation. Let’s
hear the conversation between Whitehat and chief liti-
gator over these issues.

Mr. Zauderer: “Hello.” 

Mr. Berger: “Hi, I represent Large Co. and it has
come to our attention that you represent Smith and
Jones. They have restrictive covenants, although differ-
ent, in each of their agreements, and I want to be
absolutely certain that they are not going to violate
them. I am calling to discuss those issues with you.” 

Mr. Zauderer: “Steve, I am delighted you’re on the
case. A pleasure to do professional business with you
again. In particular, I know you will understand what
this case is about. This is a case that you and I have
seen before. Your client is clearly upset and is going to
do everything within its power, fueled by its great eco-
nomic muscle and represented by your very expensive
but fine law firm, to do what it can to put my clients
out of business. As you know, I won’t permit that. As
you also know, the restrictive covenant at issue, which
you and I both looked at, is clearly unenforceable under
New York law. I think any attempt to enforce this is
going to be met with rebuke by the courts. I must say,
while I am not a fan of sanctions for many reasons, I
think I owe it to my client to press that point because I
think this would be a clearly frivolous case. I want you
to know my view on it.” 

Mr. Syracuse: You tell him you are going to hold
him accountable for sanctions? 

Mr. Zauderer: I certainly raise the issue. This is, in
my view, in that category of case. 

Mr. Syracuse: Do you tell your client about that?

Mr. Berger: The first thing I would say, “Mark, I am
surprised you even turned the volume up to that level
at this early stage of this litigation. First of all, there is
not just one covenant, there are a lot of covenants
involved in both of these contracts. They involve nonso-
licitation promises, trade secret issues, and going to
work for a competitor. 

I don’t know if you have sufficiently investigated
the facts, but I certainly have looked into them before
making this call and I believe there is a basis to bring
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ening to disclose the relationship in a litigation that
would be commenced if the dispute is not settled. 

Negotiations continue for several weeks until the
hostile atmosphere created by increasingly belligerent
phone calls and letters cause negotiations to break
down completely. Is the relationship something you feel
your lawyer should be using?

Mr. Horn: Well, it is certainly within the parameters
of our situation here. My desire and goal is to win the
case and to prevent these individuals from doing harm
to my company. So if there are facts relevant and useful
to me in my pursuit of my goal, I believe they should
be used.

Mr. Syracuse: Is that a problem for you?

Mr. Berger: You can’t just, for its own sake, raise an
embarrassing situation to try to extract something from
the other side. What is interesting about this fact pat-
tern is that it may be more likely than not that Smith
would have revealed certain confidences to Jones that
he is otherwise precluded from revealing because of the
other relationship that they had. So, as part of the litiga-
tion, it would be appropriate for me to introduce that,
but not to try to embarrass the people.

Judge Gershon: I think unless he has a better
ground of relevance than has yet to be articulated, I
don’t think it would be appropriate to use it. The issue
is whether or not they have exchanged information.
Why they decided to exchange information or the
nature of their relationship doesn’t seem to me to be rel-
evant to the ultimate question of what information they
exchanged. They may have exchanged more informa-
tion as co-workers than they would have because of the
intimate relationship. He needs to find out more about
it. 

Mr. Syracuse: The judge is telling you that you
have to consider how she is going to react to hearing
that evidence before you use it. So, what do you tell
your client about that?

Mr. Berger: I would have felt it sufficiently culpable
if I didn’t settle this matter, I had a basis that was not
trying to embarrass people for its own sake. It was rele-
vant to an issue. It was more likely than not they would
have shared this kind of information. I felt it would be
appropriate to include it in the affidavit and certainly I
wouldn’t think that is the kind of conduct that should
be sanctioned as trying to extract something from an
embarrassing situation. 

Mr. Syracuse: Mark, this morning you told us that
we should all conduct ourselves in a way so that we
weigh how we would look in the eyes of the judge.
Would you care to comment on that further?

on an order to show cause for a temporary restraining
order to prevent them from going to work for UpStart.” 

Mr. Syracuse: In fact, you believe a little more than
that, your client told you there was a computer file that
was taken by these employees. 

Mr. Berger: Absolutely. 

Mr. Syracuse: Don’t you bring that to Mr. Zauder-
er’s attention?

Mr. Berger: I do. 

Mr. Syracuse: Mr. Zauderer, when you met with
your clients didn’t your clients tell you they had this
computer diskette? They said we have this little
diskette. It really is my address book. Of course it has
names, addresses, and numbers of every company con-
tact in my address book that Large Co. had. 

Mr. Zauderer: Well, I have had two separate con-
versations. I had a conversation with my client about it,
which I am not prepared to tell you about because it is
privileged. As for Mr. Berger in response to his last
comment, I’d say, “Steve, I have facts very different
from my own clients. But I ask you to give me the facts
that you say support this strong position that you have
articulated. I will certainly be happy to review it, take it
up with my client, as appropriate, and respond to you.” 

Mr. Berger: “I will do that at the appropriate time.” 

Mr. Zauderer: “That will be good. We look forward
to it.” 

Mr. Syracuse: Did you guys try to conduct negotia-
tions to try to resolve the problem?

Mr. Berger: My problem in this setting is that I
can’t wait too long because if I don’t get to a courthouse
very quickly, judges will look at me and say, “Mr. Berg-
er, where have you been? If you thought this was such
a problem why did you wait so long?” 

I have got to obtain, as quickly as possible, a TRO
to prevent them from going to work for UpStart. I don’t
have a lot of time. Now if Mr. Zauderer is willing to
consent up front they won’t go to work until we have
an opportunity to discuss this, I am fine with that. If
not, I have got to do what I’ve got to do. 

Mr. Syracuse: To move the fact pattern along, nego-
tiations become difficult and reach an impasse because
both sides are inflexible. There are numerous acrimo-
nious telephone calls and correspondence. At the nego-
tiations, Mark says his clients are innocent. You say his
clients are dirty. At some point you have a conversation
with Mr. Rainmaker. Mr. Horn says that Smith and
Jones had an intimate relationship that they concealed
from their respective spouses. Rainmaker insists the liti-
gator is conducting negotiations in bad faith by threat-



Mr. Zauderer: The first thing I am going to do here
is wait and see what Mr. Berger does about this whole
issue. But, it would be premature, and too defensive,
and would not be good litigation strategy, to anticipate
it and do something about it, in my view. It will come
out in some form. He may say something about it in a
piece of paper. He may indicate in a discovery request
he wants information on it. Then, depending upon how
the issue is introduced, I would then pounce on it. 

It could be a simple refusal to provide the informa-
tion requested. In which case if he wants it, he is going
to have to go to the judge to get it. Then it will join
issue. What I would argue to the judge, keeping in
mind that I want our position to be reasonable, civil,
and legally justifiable, is that the court has to weigh the
relevance of information, and likelihood it will lead to
admissible evidence, against a number of other factors,
including the prejudice to the party. 

Here we have, at most, possibly tangential informa-
tion. It is at most relevant to credibility because these
two people are going to be asked, what did you know
and when did you know it. Presumably he is going to
inquire about what information was exchanged
between them. 

But now he is saying he wants to introduce this
highly prejudicial information. He wants details about a
personal relationship on the grounds that it will ulti-
mately go to the credibility of what they say about the
other questions they have been asked. At a minimum, it
is premature. It is perhaps never discoverable because
of the prejudice here and the invasion of privacy. So I
am going to wait and see what he does with it and then
I am going to pounce on it. 

Mr. Syracuse: Large Co.’s president tells Rainmaker
and chief litigator that it is time to file the lawsuit. He
says, “I want them to know that we are at war and that
we won’t let up for a minute until they cave in and set-
tle on our terms.” Is that a fair demand for you to make
as a client, is that a fair demand to put on your
lawyers? I happen to know you can outspend them,
you can outspend them into oblivion and you can liti-
gate them to death. 

Mr. Horn: It is not a fair demand. 

Mr. Syracuse: Would you do it anyway?

Mr. Horn: Well, would I do it for purposes of
encouraging this discussion, absolutely. Would I do it in
real life, absolutely not. 

Mr. Syracuse: You tell Rainmaker I want to spend
them into oblivion, I want to litigate them to death.
What do you say, Rainmaker?

Mr. Weiss: Within the constraints that govern what
I do for a living, absolutely. I have no problem with
that. It may be a misfortune of life but some people
have more money than others and can afford bigger
cars or more vigorous lawsuits. You are fortunately in
the position where you can afford a more vigorous law-
suit than the other guy. I will assert every tenable posi-
tion that I think we have. And I will do so with expedi-
tion and with all deliberate speed. 

Mr. Syracuse: By the way, he also tells you, “When
the lawsuit is filed, I don’t want any extensions of
time.” 

Mr. Weiss: Well, you know, I have got to leave a
certain amount of leeway to my litigator on that. 

Mr. Syracuse: Do you tell him he is wrong?

Mr. Weiss: No, I don’t tell him he is wrong. 

Mr. Syracuse: What do you tell your litigator?

Mr. Weiss: “Look, Steve, we are under constraints
from the client to be stringent about extensions of time.
I know you have to get along with this guy Whitehat. I
know his style, he always tries to take the high ground
in these things. So, what I think you need to do is grant
the minimum reasonable requests and always deny a
second.” 

Mr. Berger: Well, I don’t think this is in the realm of
what the client gets the right to decide. For two reasons,
there is a matter of professionalism in play here. Unless
you can stand up in front of a judge in good conscience
and give a basis as to why it is you won’t grant a more
reasonable request for time, you should allow for the
extension. All you’re involved in is an answer or
response to some discovery request, and you cannot
take the position of denying the extension, as it is
unprofessional. More so, from a litigation strategy
standpoint the last thing you want to do is appear
before this judge as being unreasonable because that
will hurt you terribly and substantively later on in the
litigation. So sometimes you just have to say to the
client, “Look, when it comes to settling, it is your deci-
sion. When it comes to how to litigate this case, it is my
decision.” 

Mr. Weiss: “I am not going to infringe on that
boundary. I agree with you and I bend to your judg-
ment as to what you think the judge who will ultimate-
ly be assigned to this case will regard as reasonable.
What I am asking you though, is to take a narrow view
of what that might be. There are good reasons. I think I
reached the point in my career where I am not inclined
to take a 25 percent reduction of income. This client is
worth that to me. I have a large house and a large mort-
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party use an order to show cause to get an extension of
time. 

It is going to work against you. Not to mention, I
am going to be in that courthouse again. I don’t want to
do something as unprofessional as that because it is
going to affect me the next time I appear before this
judge. 

Mr. Syracuse: Do you have a problem?

Mr. Weiss: No. I agree with what Steve says and I
think I know how to present it to the client. I don’t
think it is a particularly difficult thing to do. 

Mr. Zauderer: Since Mr. Berger has been classy
enough to support my position in this, as a matter of
principle, I would like to reciprocate. In Mr. Berger’s
situation, one of the things I would keep in mind in
telling a client who put pressure of this kind on me is
that, “Look, when you hired me, one of the things you
get with me is a certain amount of capital. I can’t prom-
ise any result in court, but I have practiced there for a
long time. You will have the advantage in that if I go in
and say something or take a position, I believe it will
get heard and respected. It doesn’t mean you are going
to win every time. That can work to your advantage. I
am not the lawyer to spend that capital foolishly on
your behalf or on behalf of any other client.” That is the
kind of approach I generally take. 

Mr. Syracuse: They do more than that. Because
what is happening is that while they are negotiating
with you, the back office guys are drafting an order to
show cause and a motion for preliminary injunction.
Eventually, you get a phone call from Thorn & Thicket
indicating that Large Co. will move by order to show
cause to restrain Smith and Jones from working for
UpStart. Now, is there anything wrong from the point
of view of ethics or civility for you to be double-team-
ing? 

Mr. Berger: I don’t see it. I think we litigate and set-
tle matters. 

Mr. Syracuse: You don’t have a problem with that?

Mr. Zauderer: I don’t know what they are doing.
My clients are working. So far, nothing has happened.
So I am going to wait. 

Mr. Weiss: Whitehat must be assuming we are
doing such a thing. If we are negotiating with him to
resolve the matter, we are certainly not negotiating out
of weakness. He has to understand if the negotiations
fail to achieve a result satisfactory to our clients, there is
going to be litigation. Why would he be surprised we
are working on it? 

Mr. Syracuse: So, the Thorn & Thicket lawyers call
Whitehat to tell him they’re filing the order to show
cause. The Thorn & Thicket litigators also know that the

gage. I have two children in expensive schools and I
have a wife with luxurious taste. I will not take a 25
percent reduction in my income if we lose this client.” 

Mr. Berger: “I know how Rainmaker feels about
rain. I know how important it is. But within the bounds
of propriety for purposes of professionalism as well as
litigation strategy, I get the message and I will be very
limiting in my grants of extensions.” 

Mr. Weiss: “I think that is a good idea.” 

Mr. Syracuse: We will hear from Mr. Whitehat in a
second, but Thorn & Thicket commenced the action on
behalf of Large Co. against the two former salespeople.
Thorn & Thicket lawyers take the position that the loss
of Large Co.’s business would become irreparable
unless proper relief was granted, and they refuse to
grant any extensions of time. They also told the White-
hat lawyers that while they were still prepared to nego-
tiate a settlement, the litigation would proceed on a fast
track. They also said all meetings had to take place at
the Thorn & Thicket offices. The Whitehat lawyers tried
to negotiate, but it became clear as part of any settle-
ment that the Thorn & Thicket lawyers wanted Smith
and Jones to quit their new jobs.

Mr. Zauderer: The first thing that is most important
in everything you said pertains to where these meetings
will be held. I have a very comfortable chair in my
office. What I am sensing in this whole presentation is
that this is a case where they just want to crush my
clients. When I get the right moment I am going to
make that clear to Judge Gershon when we have a dis-
pute. I just file away in my own mind the notion that
we are going to have to keep a civil relationship at all
times. We have to have level ground and courtesies
back and forth. 

Now as for my clients, if there is no restraining
order, time is on my side. They are working, presum-
ably earning money. That is great. I have to do what I
have to do professionally to respond to this complaint.
So, if I need time, I am going to ask Mr. Berger for an
appropriate amount of time to respond to this com-
plaint. I say, “Mr. Berger, I would like 20 days to
respond to this complaint.”

Mr. Syracuse: What do you say?

Mr. Berger: Again, if it is an extension of time to
answer a complaint, I don’t think you can refuse a rea-
sonable request for extension.

Mr. Syracuse: Your client said you can’t do that.

Mr. Berger: I told my client that is not his decision.
I have told Rainmaker to tell him that. He should tell
him that you are going to just hurt yourself in the long
run because the judge is going to react terribly if you
push me to the point of going in and making the other



senior litigator at Whitehat observes religious holidays.
In the telephone call they said they intended to submit
their papers the day before the religious holiday
observed by the Whitehat litigator and to seek an
immediate hearing the day after the holiday. 

The Whitehat lawyer had told Thorn & Thicket he
planned to take a one-week vacation beginning that
day, but had not mentioned the religious holiday.
Although several weeks had passed since the salespeo-
ple had left the employment of Large Co., Thorn &
Thicket said that its need for injunctive relief was an
urgent matter that had to be heard immediately. White-
hat complained the timing of the motion did not affect
the substance of the case. It was designed to disrupt the
holiday and vacation plans and put unnecessary pres-
sure on Whitehat. 

Judge Gershon: I would just go back to the tele-
phone call from Thorn & Thicket to Whitehat and say
the proper way to do it is that we are about to present
an order to show cause to the court. I don’t know
whether your client would be happy that you engaged
in this ethical and civil behavior or not. But more often
than not, TROs and orders to show cause are presented
to me ex parte for no reason whatsoever. There are occa-
sional times, where an ex parte application is appropri-
ate. But, more often than not, a lawyer just shows up in
court with a TRO and an order to show cause and has
made no effort at all to communicate with the other
side. 

I think in federal court and even now in state court,
the more common requirement of the judge is that we
ask the lawyer, “Have you notified your adversary?” If
they say, “No,” and I look at the papers and if there is
no reason for anything that is ex parte, we say, “Call
your adversary and make an appointment to come
down here on the question of whether I will even sign
the order to show cause.” I would say three-quarters of
the time I resolve the whole business when both
lawyers are in front of me. I think it is very important
that you not assume that just because you want emer-
gency relief you can do it without any notice to your
adversary.3

Mr. Syracuse: I would like to hear from Mark and
Steve about this business concerning vacation and reli-
gious holidays. You knew he was going on vacation,
which didn’t stop you from filing the papers.

Mr. Berger: Well, again, in this kind of a setting, to
not make as fresh a complaint as possible is problemat-
ic. Of course, he is not the only lawyer in the law firm. 

Mr. Syracuse: You were doing much more than
that. You were filing the papers the day you knew he
was going away. Is that civil behavior in litigation?

Mr. Berger: No, of course not. It so happens in this
fact pattern that there was the filing of the lawsuit and
then a delay and then the filing of the application for a
TRO. At the time of the filing of the application for the
TRO, if you had waited so much time from the com-
mencement of the action and since they went to work
for UpStart, there is no reason in the world you could-
n’t have waited a little bit longer to accommodate your
adversary. I would feel different if it was the start of the
litigation and it was a matter of days or hours where I
had to again make that fresh complaint. Holiday
notwithstanding, I would have to do what I would
have to do. 

Mr. Syracuse: Going into the fact pattern, Mark, he
is calling your office and saying, “I am going to file this
order to show cause.” You’re saying it is either a reli-
gious holiday or I’m going away. Let’s hear about that
conversation. 

Mr. Zauderer: “Steve, as you know, I am going
away for a week’s vacation, we have been talking about
this matter for I don’t know how many weeks now. I
guess if you decided you have to start the case, you
have to do what you have to do. I am the only lawyer
in the office familiar with this. And my clients, as your
clients well know, don’t have a lot of money and cer-
tainly can’t afford to educate another lawyer on the
case. I would just ask you, as a matter of courtesy, to
put this over a couple of weeks and we will deal with
it.” 

Mr. Berger: “Mark, it is just not that easy. Yes, we
have been talking about this for some time now. Time is
clearly of the essence because I am losing a lot of the
ability to make that complaint to the court on a timely
basis. And, we are going nowhere in our discussions. I
have to do what I have to do, Mark. Please involve
somebody else in your firm if you can’t do it.” 

Mr. Zauderer: “I will tell you what I propose to
you, Steve. Why don’t we stipulate that the time
between tomorrow morning and when I get back from
vacation won’t be used in opposition to your applica-
tion arguing you waited for the last six months and
didn’t do anything.”

Mr. Weiss: I guess in the fact pattern that is an issue
agreed to. 

Mr. Syracuse: That is agreed to. What happens is
Thorn & Thicket’s chief litigator, Steve, decides to post-
pone the submission to show cause and gets Whitehat
to agree not to assert the delay as a defense to the
motion. 

But for some reason, the agreement is not con-
firmed in writing. And the next morning Mr. Horn
finds out that his instructions were not followed. He
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Mr. Weiss: It is easy for him to say. I am the guy
that has to do it. 

Mr. Berger: Let me go talk to him.

Mr. Weiss: No. I have to do it.

Mr. Syracuse: Mr. Client what about lawyers whose
word doesn’t mean anything? Does a client want to be
represented by lawyers whose words are meaningless?

Mr. Horn: I am not a party to those discussions in
this fact pattern. I want to win. I want to win by any
means possible. I have instructed my firm as to what
my expectations are. I expect those to be carried out. 

Mr. Syracuse: So, that means it is your job to carry
out those instructions. Now you are calling Zauderer.

Mr. Weiss: “Let me talk to him. There has been a
foul up. I am going to begin by apologizing and tell you
where we are and the limitations on what we can do.
Horn made a deal. The deal he made was that we gave
Whitehat a week or so more time to respond to our
papers. That is not going to hurt us as to the quality of
his papers. He says he is going on vacation, and he is
most likely not going to work on it during that period.
It takes a little bit of a pressure off us. 

The problem is it shouldn’t have been done. I agree
with you it shouldn’t have been done. You told us not
to do it. Somehow it got done anyway. The problem is
that if we renege on that deal, the first time we see the
judge in this case we are going to look awful. It is going
to affect us every step of the way. Whitehat will be the
beneficiary. These two SOBs who quit on you are going
to be the beneficiaries of our mistake.” 

Mr. Horn: “I am being moved to tears. So, I will
agree to back off this time. But I want pounds of flesh. I
will agree to a delay.”

Mr. Weiss: “That is not affecting the way we are
going to prosecute this case and the result we are going
to try to achieve for you. We all understand this is a
case, because of the arguable weakness of the contracts,
which we have to settle on your terms. The way to do
that is to keep the pressure on. I absolutely agree with
you.”

Mr. Syracuse: You listen to reason but I want to
hear from Hal. Are there special circumstances or
should a lawyer be permitted to go back on his verbal
word in a deal like this? What are the ethical considera-
tions?

Mr. Lieberman: Well, the ethical considerations are
spelled out in Canon 7. A lawyer shall not knowingly
make any false statements or misrepresentations.4 Also,
under Canon 1, a lawyer shall not engage in conduct
involving dishonesty, deceit, fraud or misrepresenta-
tions.5 If a lawyer gives his or her word the lawyer sim-

complains to Rainmaker that his needs were not being
satisfied and he threatens to fire Thorn & Thicket. 

Rainmaker then picks up the phone and tells the lit-
igator, “Go to court immediately.” Tell me about this
conversation. Your partner just told you he gave his
word to Mr. Zauderer not to file the papers. Your client
calls you up and says, “I don’t care about his word.”
You are not going to tell him to go back on his word;
that is a tough conversation.

Mr. Weiss: “Steve, I just got the most disturbing
telephone call from Mr. Horn. I would like you to let
me know if it is true that we haven’t filed an order to
show cause that he asked us to do a long, long time
ago. And you have agreed to give them an extension for
what, ten days or something like that. Didn’t he tell us
not to grant any extensions unless there is a very good
reason for it?”

Mr. Berger: “I felt, under the circumstances, I had
to give it to him. We weren’t really going to be preju-
diced because he agreed during this period of time
there would be, in effect, a tolling and there would be
no holding of time against me for delay.” 

Mr. Weiss: “Maybe he can agree to that himself. I
don’t know if he can, but is that binding on the judge?”

Mr. Berger: “It is not binding on the judge. Even
though we didn’t put it in writing.” 

Mr. Weiss: “Wow, it is not in writing?”

Mr. Berger: “It is not in writing.” 

Mr. Weiss: “Are we in state court?”

Mr. Berger: “Technically, this is not an enforceable
stipulation. You’re quite right. But I made a deal. If I
can’t practice in a way where my word is my bond,
that’s a serious problem with me.”

Mr. Zauderer: You can come to my firm, Mr. Berger.

Mr. Berger: Don’t make that offer to me in the mid-
dle of this litigation. 

Mr. Weiss: As a matter of fact, are you considering
going to work for Whitehat?

Mr. Berger: No.

Mr. Syracuse: Steve, your partner just told you
based upon the conversation he had with the client that
you have to go back on your word. Do you try to talk to
the clients? Do you try to calm the clients down?

Mr. Berger: I would hope so. What is going to hap-
pen here, while we understand why the client is upset,
is that not only is it something that is going to hurt us
from a professional standpoint, but it is also going to
hurt us in the litigation if the judge finds out. 



ply cannot go back on that word. The lawyer can go
back to the person to whom the word was given and
say, look, there is a problem, I made a mistake, I have to
go back on my prior representation. Will you agree to
change your mind? The lawyer can’t simply unilaterally
go back on his word. 

Mr. Syracuse: That means Mr. Horn was gracious
in terms of taking back the instruction. Had he gone the
other way, then Berger would have to speak with Zaud-
erer. Berger tells you, “Well, I have to change the deal
because my client won’t agree.”

Mr. Zauderer: “What, we had an agreement? You
are going to renege on it now?”

Mr. Syracuse: But how do you use that against him
in the litigation?

Mr. Zauderer: Well, let’s be clear what he is doing,
he is not going to give me an extension?

Mr. Syracuse: That’s right.

Mr. Zauderer: Well, the first problem I am confront-
ed with, since he is not giving me the extension, is that I
have to go to court.

Mr. Syracuse: First of all, how can you act civil to
him for not giving you the extension?

Mr. Zauderer: I think at this point, I would leave
him in some doubt as to what my future course is going
to be in terms of dealing with me. I would express my
disconsolation in what he has done, then I would cut
off communication on this issue for the time being. I
would go to court and make the application. 

I probably would lay out for the court what had
transpired. I think Mr. Berger, being the smart lawyer,
knows to expect that. I think he is in a difficult situa-
tion. He has been put in a situation, and I am going to
take legitimate advantage of it because I need to for my
client. I need that extension, the client’s interest
demands it. I think I am entitled and should explain to
the court not only that I need that extension, but it had
been agreed to. Now, for the reasons that Jim just
explored, he decided not to do it. I think it is a relevant
fact a court ought to know in this litigation.

Mr. Syracuse: Judge, how do you react to that?

Judge Gershon: I grant the extension. 

Mr. Syracuse: Do you do anything else? Do you
sanction him?

Judge Gershon: I would certainly express my dis-
pleasure. I wouldn’t reach out and sanction. 

Mr. Syracuse: Steve Berger told the truth in his con-
versation with Mark Zauderer when he said, “Mark, I
have to go back on my word.” But, Mark, are there situ-

ations where a lawyer, not as ethical, perhaps, as Steve,
would lie to you? And how do you handle that?

Mr. Zauderer: When I believe a lawyer has lied to
me, it will permanently affect the way I deal with that
lawyer. While I cannot avoid my ethical responsibilities
and those honoring the principles of civility of continu-
ing to deal with the lawyer and making accommoda-
tions just as before, I will always have in my mind I
cannot believe the lawyer, and I will structure the way I
deal with him in a way that I will not have to rely upon
the truth of what he says. Let me comment on lawyers’
relations and truth between lawyers.

There are signs that you can pick up that lawyers
don’t tell the truth. I had a situation many years ago
with a former judge who was in private practice. This
ex-judge was called in to represent a client and called
me up to encourage some settlement discussions. This
person said to me, “You know, I would like to explore
these numbers with you on a confidential basis.” I said,
“Okay, if we can flesh out what that means.” He said, “I
can tell you if you put out a number or have this dis-
cussion with me, if I am asked, I will deny it ever hap-
pened.” He was trying to encourage me to do it. 

My thought as an even younger lawyer than I am
now, was how can I trust this person? He has just told
me he is going to engage in a lie. So we make judg-
ments based on our dealings with people. You have at
your command the tool of simply not responding or
saying forthrightly, I will not discuss that. There should
not be an occasion where we have to lie. 

It could be that not confronting a question will give
a signal to the other side that is damaging to your
client. There are other ways to deal with it. Maybe don’t
return the call quite as promptly as you would other-
wise. But you should not have to lie. 

As for positive aspects, there are some lawyers—
maybe you have experienced this—where the depth of
trust goes very deep. I could have a situation with a
lawyer I trust very highly, where we make an agree-
ment but then we have a disagreement as to what the
agreement contained. I think there would be circum-
stances where I would not take advantage of that dis-
agreement even if my version of it was more plausible
and where I hoped to persuade a judge. I do not feel I
want to embarrass the other lawyer because I think
there is an honest disagreement. I am not going to be an
advocate in that situation as to what was actually
agreed to. I don’t feel that is sacrificing my client’s
interest. I think it is part of the overall picture of how I
represent the client’s interest aggressively but fairly, in a
way that keeps my credibility with the court and also,
at the highest level, with the adversary. 

By the way, I would not refer to Mr. Berger as my
adversary when I am before the judge. I would refer to
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getting along, they have to respect their differences
where they can’t resolve a point. 

Let’s take the example of the issue over the intend-
ed use of the relationship between Smith and Jones. The
clients may have one perspective, that is to use that
against them. Now the lawyer, maybe, will realize it
may have value in the litigation, and that it may be jus-
tifiable. The judge may rule. I mean Steve made the
argument it has relevance. We didn’t explore it, but per-
haps it is a legitimate position. 

The fact it may embarrass my clients is not a reason
to leave it out, nor should I expect him not to press on
that point. We are advocates. If our positions are within
the parameters of legitimate advocacy, it should not be
wrong for us to pursue those points vigorously. But we
must not resent one another for doing that. We can’t
continue to have trust if we are going to personalize
issues. We have to know and have the ability to deper-
sonalize these issues if we are going to continue to
work together in this relationship of trust. 

Mr. Syracuse: Judge Gershon, I hear Mark saying
we lawyers who litigate cases are colleagues, not adver-
saries. Isn’t the system we have, the system you preside
over, an adversary system?

Judge Gershon: Well, it is an adversary system.
But, I think that I would agree with the idea that more
is accomplished for the clients, not just because it is
more pleasant for the judge, if the lawyers develop a
relationship where they can work together. That certain-
ly helps the client. 

I like Steve’s point about your trying to resolve a
problem. The great bulk of litigation is resolved short of
trial. It is not all settlement, but the great bulk of it is
settlement, and then some will be decided on motion.
But it means from the very beginning there is an alter-
native mode of resolution that is the likely result from
your litigation, whether you are the ones who start try-
ing to get settlement discussions going or the other side
attempts it. So if you think about that, you know you
can’t get together and sign papers on anything unless
there is some degree of trust and communication, and
that involves learning what the true interests of the
other side are. 

If you recognize that, the likelihood when you file
the suit or when the suit is filed against your client is
that it is going to be settled. You realize how important
it is that you have those lines of communication with
your colleague. That will enable issues to be resolved
more cheaply and more quickly and not on the eve of
trial.

Mr. Syracuse: Alan, I have heard it said that litiga-
tors are supposed to be aggressive and that clients want
aggressive litigators. Do you agree with that?

him as my colleague. That is so even if I am having a
disagreement with him because he is my adversary. I
think judges are much more open to hearing your argu-
ments if they are not distracted directly or indirectly by
accusations against the other side. Also, I don’t think it
is something to be embarrassed about to present a
sharp dispute to the judge. It’s the way in which you do
it. Just as judges may say to you, sometimes I think
unfairly, “Can’t you work out the discovery dispute, I
don’t want to be bothered by it.” 

Sometimes you are going to have honest disagree-
ments with your colleague or adversary on the other
side. You have to be prepared to say to the judge, what-
ever your style is, “I am sorry we have to bother you
with this” or, “We have an issue we need to present to
you. We have a disagreement which requires judicial
decision.” Anyway, this is all under the general rubric
of how we deal with our adversary. I think if there is a
very high level of trust it can work to your advantage
professionally without sacrificing the legitimate inter-
ests of your client. 

Mr. Syracuse: Steve, do you agree with that? Aren’t
you hired to defeat him when you are in litigation? He
is talking about some collegial approach to solving a
problem; is that what litigation is about? 

Mr. Berger: Somebody asked me a question that
goes directly to what you’re talking about. Of course I
am hired to tell the story on behalf of a client as well as
it can be told, but, no, I am not hired to beat my col-
league. 

The relation between lawyers and litigators is
something that is at the heart of litigation practice. To
me, when dealing with another lawyer, I always feel the
judge is in the room. I want to always comport myself
in a way that if I were ever called upon to defend
myself with the judge, I would have absolutely no
problem with it. 

Second, it is critical to try and solve the problem
with the lawyer on the other side. I am always reaching
out to the other lawyer to try and find the common
ground to solve the problem our clients can’t solve
themselves. You always want to go to court and say, if it
is not a race to the courthouse or an injunction setting,
“I’m sorry we are here. I am sorry we have to take up
your time. I am sorry we couldn’t solve this problem
ourselves.” You really have to try, at the outset of the
problem, to always call the lawyer and to sit down and
talk off the record the way I try to do and see if you can
solve the problem. We are here to solve a problem. We
are not here to make a dollar and tell a story. 

Mr. Zauderer: I would just add to Steve’s point,
part of this is representing your clients vigorously. We
talked about the tension of competing ethical demands
this morning. At the same time, while the lawyers are



Mr. Horn: I think that is generally true. But I think,
in some instances, you will have clients who don’t
understand the principles being discussed here today
and who will cross the line and go well beyond aggres-
siveness. 

There are really two relationships. One is the rela-
tionship between the attorney and the client. The other
is the attorney-to-attorney relationship. I think it is the
burden of every lawyer representing the client to man-
age the client while performing his duty in a civil and
ethical fashion vis-à-vis the other attorney in the matter. 

Mr. Weiss: I think one of the things we do, if we are
any good, is carefully pick our fights. It is easy from the
standpoint of not having to make very difficult deci-
sions to fight about everything there is to fight about.
Sometimes we lose our welcome at the courthouse if we
insist on asserting every possible position and driving
for every possible advantage, including the ones that
aren’t particularly important. I don’t think the patience
of judges is inexhaustible, and their time is valuable.
Judges will get just as annoyed, as we all do when peo-
ple come to us constantly with the same problem or a
variety of tiny little nit-picking problems that can be
resolved. It may be in our interest to allow the other
guy to bother the court much more than we do. 

I think that is a judgment factor most litigators
learn over time. They begin to see where the important
issues are and how to address them without the excres-
cence of the unimportant ones and then let the other
side punch himself out with minor ones. 

Mr. Syracuse: Where do we draw the line between
being aggressive and being civil? How do you accom-
plish both objectives?

Mr. Weiss: The Marquis of Queensbury Rules are a
civil form of aggression, and the Geneva Convention is
an attempt to civilize war. Those are similar to what we
are doing now. One puts two fighters in a ring expect-
ing they will try their utmost to knock each other out
and impose brain damage on each other. In the process,
though, we expect them not to hit each other below the
belt. I think that is a reasonable thing to do. 

Mr. Lieberman: I would certainly like to come back
to the discussion that kind of tailed off about the
lawyer-client relationship and the management of the
client. From where I sat as counsel to the disciplinary
committee, it was obvious the single biggest cause for
complaint by clients against lawyers was lack of good
communication from the outset. When things went bad
in the litigation, and the case didn’t get settled or
resolved or the outcome wasn’t what the client expect-
ed, you can expect if not a malpractice claim, certainly a
complaint filed with the grievance or disciplinary com-
mittee. 

It starts in the beginning with the lack of communi-
cation with the client about what to expect. I guess I
take a little bit of issue with Steve’s point. I understand
where he is coming from. It is up to the lawyer to make
all the decisions about the litigation. It is up to the client
to decide on settlement. 

I think that is an oversimplistic approach. I think
you have to spend a lot of time and effort working at
client management from the get-go. This is especially
so, when you have a difficult and important client. It is
really an investment that is not only economical, and
from a professional standpoint important, but from the
standpoint of this litigation it is a very important
investment so you don’t get into this situation. 

You were put, Steve, into an impossible situation
and you did the right thing. I don’t think you made a
misrepresentation when you said you gave the exten-
sion then went back on it. Basically you were put in a
situation where you had to go back on your word,
which is not the same thing. You didn’t intend not to
make the representation, but that shouldn’t have come
up in the first place. 

There may be a communication issue between the
corporate department and litigation department, but
there is a broader issue of communication that needs to
be addressed between the firm and the client. This is
the kind of thing that can absolutely undermine the
whole representation, affect the outcome of the litiga-
tion, and affect the judge’s view. It all starts with that
basic premise of give and take.

Mr. Berger: The conversation with the client about
litigation strategy is certainly an important one. Cer-
tainly from a cost benefit analysis, how many deposi-
tions you are going to take and how much you are
going to spend on the litigation is very much the
client’s ultimate decision. But the lawyer saying you
have to do this much in order to prepare for the case
influences this decision. 

As it relates to the issues of aggression and as it
relates to the strategic decisions in the case, I would
echo what Mark said before. When you are hiring a
lawyer, you are hiring that lawyer because he is experi-
enced, has a good reputation, and has credibility with
the court. There are some decisions, most of them litiga-
tion-type decisions, that are the lawyer’s and not the
client’s. 

Mr. Lieberman: But the problem is that you have
the client saying to you from the get-go that we are
going to pursue a scorched earth policy. I think that
requires sitting down and really talking about what
does that mean before you begin. 

Mr. Weiss: I agree with Hal, not only about extreme
situations like those postulated by today’s hypothetical,
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effectively and hopefully to a very good result at the
end. 

Mr. Weiss: Killers are not necessarily winners. That
said, there are situations where a client doesn’t care
about the outcome, and wants to inflict pain. 

Mr. Syracuse: Judge, you have heard this discus-
sion back and forth. Is aggressiveness persuasive in
your court or in any court?

Judge Gershon: I think if you are using the word
aggressiveness to mean killer, the answer is no. But, I
see very effective, very properly aggressive lawyers
who are totally civil and ethical. I don’t think that those
things need to be viewed as opposites. A lawyer very
civilly, properly, and politely can say, “I’m not going to
agree to something that the other side wants because it
would be wrong for my client to agree.”

Mr. Syracuse: How do we teach young lawyers to
see that distinction between being aggressive and being
civil and ethical? How do we teach young lawyers to
see that difference when we who have been practicing
law a long time may have difficulty seeing that distinc-
tion ourselves? 

Mr. Zauderer: I think when you see a young lawyer
do something you would regard as uncivil, or perhaps
in a situation in which a young lawyer is looking for
praise, tell the young lawyer the way you think it
should have been accomplished. Explain the ethics and
civility interests as well as the practical interests. I think
it is a mentoring training process when you see the
activity, to act.

We have been talking in this discussion about the
tension between competing obligations. There are
times, just as I suggested in my comments this morn-
ing, that only you can resolve them. I think there are sit-
uations in performing your duty to your client where
you are going to know it is going to produce problems
with the lawyer on the other side because he perceives
you as acting uncivilly. You have to have the fortitude
to do it. I would like to give you one example of a case
that comes to mind. In a case a number of years ago, we
represented the plaintiff who bought stock in a compa-
ny and it was claimed that there were misrepresenta-
tions in connection with the sale. In any event, there
were two or three years of very aggressive fighting by
the defendants over all kinds of jurisdictional issues
and other things. 

Eventually, the case was dismissed, but the Court of
Appeals reinstated it. Finally, three years after our
attempt on behalf of the plaintiff to move forward and
more attempts to block discovery, we go over to Lon-
don where documents are produced. I am there with an
associate. The lawyers in the U.S. have made arrange-
ments with the client’s UK counsel to make a room

but about any litigation. One of the things we have not
talked about, but is crucial in client litigation manage-
ment, is the cost benefit analysis that Hal referred to.
We have all had clients who come to us and said, “We
expect you to be extremely aggressive. We want to
make this motion, take 20 depositions, and discover
five rooms full of documents. By the way, your last bill
was too high.” The cause of that problem is more often
than not, us. We are not telling the client that we are
happy to do these things for them, but it will cost a lot
of money. “Maybe you want to rethink how vigorous
you really want me to be in the context of how costly
that is going to be to you.” Otherwise, you get involved
in enormous difficulties with clients telling you that
you haven’t been sufficiently aggressive and you have
been overbilling me. Or, if you are as aggressive as I
want you to be, you are charging me too much. It is a
bit of a Catch-22. The way to avoid it is to be up front
about it. Too many of us, because we want to keep
clients and we want to expand our client’s base, will
say, “Yes, you’re right I will do that, no problem.” Then,
when we present the bill, we are faced with drop-jawed
astonishment over what we are charging.

Mr. Zauderer: Larry, apropos of your observations,
let me ask you a real world question. You are a lawyer
in a small firm with a fine reputation. Suppose a
prospective client comes to your office, who is a very
well heeled businessman, and he has been sued. It is a
significant case that will keep you busy most of the
year. It is just the thing you do well. That client has
been interviewing another firm. You have been recom-
mended. He comes in and says to you, “Mr. Weiss, you
know I want to be aggressive. I have one question for
you, are you a killer litigator?” What do you say?

Mr. Weiss: No, I am not a killer litigator. I am not a
bomber. I don’t go after people for the sheer joy of kick-
ing them around. I pick my fights carefully. As far as
my economics are concerned, my stress level will bene-
fit from not taking a client who has that attitude and is
going to require me to go through a year of extraordi-
narily involved, difficult, and time-consuming work
days, nights, and weekends. I think I would rather
forego that pleasure at this point. 

Mr. Syracuse: I want to hear Steve’s answer to that
question. I think Larry just lost a client. 

Mr. Berger: I think if somebody comes in, and it is a
big piece of business and he asks you if you are a killer
litigator, you say you are not a killer litigator but are a
terrific litigator. What you are is an effective litigator.
An effective litigator is one that has credibility, knows
when and when not to enter the arena, and can prepare
and tell a story as well as anybody around. If I am a
client with a difficult problem, that is who I want to
hire. I am not looking for a killer. I am looking for
somebody who is going to get me through the problem



available full of documents and they have two lawyers
there. They said, “Okay, we have got all the documents
organized by category of the request.” They said, “If
you would like, we will copy anything you want while
you are here. If you would like copies of any particular
documents, please let us know.” We said, “Fine, thank
you very much.”

In the course of the document production we came
across a memorandum. Without getting into the facts of
the case, the issue was whether there were problems
with the company that were not disclosed. There was a
memorandum written by a man who happens to be a
lawyer but from the best we can tell was retained by the
company as a business consultant to investigate the
problems with one of the company’s lines of operations.
In that memorandum this person painted a lurid pic-
ture of what had occurred and how this operation was
probably underwater from day one and people knew
about it. It was as close to a smoking gun as one could
imagine in the case. 

On the top it said, “privileged and confidential”
and this person sent it to the company’s chairman. Now
we looked at this document, but we did not know all
the facts. Number one, we did not know if it was even
intended to be withheld. From what we saw and what
we knew about the case, this person was hired as a
business consultant. So it may have been a conscious
decision was made to produce it. So then we gave that
and three or four other documents, as instructed, to
somebody to copy. The lawyer said, “I will be happy
to,” took the four documents, including that one memo,
and gave us copies and we went home. We used it in
connection with the litigation. Two months later, there
was a motion to suppress the document on the grounds
that it was privileged and was inadvertently turned
over. Furthermore, our ethics were questioned for hav-
ing come away with the document. As it happens, the
court ruled the document was not privileged because it
was clear that he had been retained as a business con-
sultant. 

I certainly would say when we took the document,
after bringing to bear on the situation all the principles
we knew, we believed this was appropriate. Also, it was
needed. We knew that if we didn’t do it, our client’s
interest would be prejudiced. But had we flagged the
issue at that point we were persuaded, sure, the issue
would not have come out that way. It would have been
presented as sure, we put it in the wrong folder, and it
was meant to be privileged. That would have been the
end of the matter. In any event, the point of this is that I
think there are times you have to make judgments that
a lawyer on the other side is going to find questionable. 

In another case where we were the plaintiffs, the
defendants didn’t want the case to come to trial. We
talked about extensions of time. You know, first it was

lawyer A’s vacation, then it was lawyer B’s vacation.
Then we had to agree on a discovery schedule to get
the case to trial. I said “Can we get this done in 60
days?” The other side said, “No, because we have a
trial coming up. We need 120 days.” I said to the
lawyer, “You know what, if you need whatever it is,
let’s agree to it and have an understanding you are not
going to ask for a further extension.” So we agreed to
that. We came to the end of the period, and there was
an associate on the case who wanted a further exten-
sion. Am I uncivil when I say, “No, I am not going to
agree to a further extension? We have to get the case to
trial after two years trying to do so.” Yet, it certainly
was perceived as uncivil. 

So I said to the associate, “I’m sorry, in my judg-
ment what apparently happened is some lawyer in
your firm wants you to work on another case now. This
case has been quiet for a while. I am sorry you are
going to have to work on this case as far as I am con-
cerned. I’m sorry, it is not fair. We made an agreement.
It is not appropriate to ask me to do it. Yet I am por-
trayed as the one being uncivil.” That is the other side
of this issue. 

Mr. Syracuse: Judge Gershon, what do you think?
What is the role of the judge in monitoring civility
issues? 

Judge Gershon: Well, so many of the issues that are
presented through this hypothetical are issues that real-
ly, for the most part, never come to the judge. We have
a very passive role. We only deal with issues that are
brought to our attention. You have to keep that in mind.
It is only if someone presents us with an application
that these things really lead to a ruling. For example,
you asked me about whether I thought it was wrong for
Steve Berger to discuss the issue of relationship
between Smith and Jones as part of the negotiation tac-
tics. I made a comment about it. 

Of course, I would never see it at that point. I
wouldn’t see it until somebody makes an application,
either a motion in limine to withhold it or a motion to
compel discovery. If I am directly supervising discovery
and am meeting with counsel regularly, I may get
involved in these types of issues, principally by indicat-
ing what I feel the proper standards are if an issue
comes up. 

In that way, I would be somewhat more active than
simply ruling on a motion. What I am impressed with
here is the number of lawyers who are saying I want to
act as if the judge is in the room. It made me chuckle a
bit because it makes the judge the true Whitehat. I think
that is a very wise prophylactic thing for the lawyers if
they know someone else hearing this would feel com-
fortable with what they are doing, then I think we are
playing a good role.
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affect you. They can file marginal motions. You do what
you can in the litigation to bring this to the judge’s
attention, and at some point maybe the judge will be
sympathetic to that. 

Sometimes you have to take an aggressive action
back. It is not an uncivil action, but an aggressive action
back. When a lawyer repeatedly interrupts at a deposi-
tion, don’t feel you have to get the deposition done.
Resign yourself to the fact it will take another day.
Make an application. If it goes on, ask the judge to
appoint a referee. Take action on it, because you are also
being tested, and because people that do this will do as
much as they can get away with. 

I think there are some inconveniences that can be
visited upon you by an uncivil person—such as when
you have an out-of-town deposition, and they want to
cancel at the last moment. These can be real problems
and I don’t think you always have an effective remedy,
because the judge does not have a feel for what is going
on. So, I think that the answer, to me, is identify the
problem, and use the tools at hand. Also, have a certain
degree of patience and keep the white hat on. 
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I want to make one point about how we teach
young lawyers. I think with the young lawyers there is
a pressure, whether it is from TV or whatever, when
you don’t have enough confidence in yourself because
you are new at the game, you may not want to show
weakness. That has become very important. You have
the feeling you have to be the killer litigator. I think the
more seasoned lawyer plays a tremendous part in mak-
ing clear to the newer lawyer that is not what it means
to be aggressive. That is not what it means to be a good
advocate. 

I think it really depends a lot on the confidence of
the lawyer. The lawyers who I have seen who have a lot
of confidence in themselves and what they are going to
be able to accomplish in the litigation really don’t have
to engage in the unpleasantness that others might feel is
necessary for their success. 

Mr. Syracuse: We have all encountered many differ-
ent kinds of lawyers who feel that they can get away
with anything because they often don’t end up in your
court. I would like to hear from the panel why do we
think there are lawyers who feel they can get away with
a lack of civility?

Mr. Zauderer: My intuition would be: because
sometimes they do. 

Mr. Syracuse: So what do we do about it? 

Mr. Zauderer: That is the right question. My
thought is to depersonalize and expect it. In other
words, lower your expectations of the other lawyer.
There is not that much that a lawyer can do to you
through uncivil behavior. You can protect yourself. In
some ways it is easier to deal with a lawyer who is
uncivil than it is with a client who is uncivil. Because
with clients, you want to do the most to please and to
service them within the bounds of what you have to do
professionally. There is often a tension there. 

You have more tools to deal with the lawyer on the
other side. What can a lawyer do to you? A lawyer can
raise his voice or act up at a deposition. In the deposi-
tion setting, you have tools to deal with that. You have
a record, you can stop the deposition or you can apply
to the judge. When a lawyer talks to you uncivilly on
the telephone, you can discontinue the conversation, or
you can tell him we are only going to communicate in
writing. There are only so many things a lawyer can do
to you. 

There are some difficult situations where, particu-
larly if money is a problem, you are at an economic dis-
advantage in litigation and a lawyer can adversely



The Choice Between Federal Court, the Commercial
Division of the State Supreme Court (New York County),
and Arbitration: A Report on a Survey Entitled, “Factors
Affecting Choice of Forum for Commercial Litigation”

[Editor’s Note: This report was approved at the November 16, 2000 meeting of the Commercial and Federal Litigation
Section’s Executive Committee.]

This report summarizes the results of a survey
entitled “Factors Affecting Choice of Forum for Com-
mercial Litigation” that was undertaken by the Com-
mittee on the Federal Judiciary of the Commercial and
Federal Litigation Section of the New York State Bar
Association.

The survey, undertaken last year, was designed
both to identify factors that affected the choice of
forum for commercial disputes and also to determine
the views of practicing commercial litigators as to vari-
ous litigation practices and procedures.

The response from practitioners was substantial.
Among the highlights of the results (described in detail
below) were the following:

• Far and away the most significant factor in the
choice of forum was the perceived quality of the
decision makers.

• The other most significant factors were speed of
decision making, continuity of assignment of
decision maker, and overall cost to the client.

• Respondents strongly favored early and regular-
ly scheduled pretrial conferences and more rig-
orous judicial control of discovery.

• Respondents favored firm cut-off dates for dis-
covery and the setting of trial dates early in the
pretrial process.

• Respondents favored a more active judicial role
in settlement in both jury and bench trial situa-
tions.

• The creation of a “rocket docket” (trial within 60-
120 days from filing) was widely supported
where all parties consented (with no meaningful
difference among those who said they mostly
represented plaintiffs and those generally repre-
senting defendants).

The Questionnaire
A questionnaire entitled “Factors Affecting Choice

of Forum for Commercial Litigation” was distributed
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to members of the New York State Bar Association, Sec-
tion on Commercial and Federal Litigation, and also to
members of the New York County Lawyer’s Association
and members of the Association of the Bar of the City of
New York.

The three forums for commercial disputes addressed
by the questionnaire were: the U.S. District Court for the
Southern District of New York, the Commercial Division
of the Supreme Court (New York County), and arbitra-
tion.

The questionnaire contained three sections. Part I
sought background information about those responding
to the survey, Part II asked the respondents to consider
the extent to which 16 specific factors would affect the
respondent’s choice of a forum for commercial litigation,
and Part III asked the respondent’s views on certain
specific practices (e.g., judicial involvement in settle-
ment). There was a final question which asked respon-
dents to indicate in “essay” form changes that should be
made in a forum’s practices in order to make the forum
more attractive for commercial litigation.

Approximately 7,480 surveys were distributed and
500 responses were received. (Not every response con-
tained answers to every question.) Of the surveys
received, 221 contained a response to the final “essay”
question. The results of the survey were compiled and
various cross-tabulations were prepared by the Siena
Research Institute at Siena College.

Part I—Qualifying Information
This section sought various identifying characteris-

tics of the attorneys who answered the questionnaire,
e.g., years in practice; nature of practice (private, in-
house or government); size of firm if in private practice;
whether the attorney generally represents plaintiffs,
defendant or both; and the portion of the attorney’s
practice that involves litigation and commercial litiga-
tion. (The answers to those questions were used by
Siena to cross-tabulate the responses to the Part II and
Part III questions according to these factors, e.g., years
in practice, size of firm, etc.)
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District most highly among the forums considered. The
Commercial Division ranked second in this category
and the arbitration process was ranked third. Arbitra-
tion was viewed as the speediest and least expensive of
the forums.

On the issue of speed of determination, each of the
forums was viewed as “very speedy” or “adequate” by
a large majority with respect to the timeliness of actions
on discovery and scheduling disputes. Each forum was
viewed less favorably in the timeliness of its resolution
of dispositive motions and the conduct of trials. The
arbitration forum was viewed as the speediest in both
of these latter respects with more than 83% of the
respondents stating that its resolution of dispositive
motions was “very speedy” or “satisfactory” and a sim-
ilar number putting its conduct of trials in the same cat-
egory. Neither the Southern District nor the Commercial
Division matched these numbers, and fewer than 10%
of the respondents thought that either resolution of dis-
positive motions or trials was “very speedy” in these
forums. 

As one comment from a respondent noted, howev-
er, a legitimate interest in speed should not be allowed
to obscure other factors significant in choosing a forum.
This is reflected both in the respondents’ overwhelming
selection of “judicial quality” as the key factor in forum
selection and in their insistence that they preferred a
detailed opinion with respect to a dispositive motion
even at the cost of delay when compared with a sum-
mary order. (While 85% of the respondents preferred a
quicker summary order for resolution of discovery dis-
putes, 94% preferred a detailed opinion over a summa-
ry order for dispositive motions.)

Surprisingly, “active role of tribunal in settling the
matter” was considered to be “very important” by only
17.1% of the respondents, the third lowest percentage
for the 16 factors. However, in response to questions
about specific practices in Part III of the survey (see
below), a large majority of respondents felt that judicial
involvement in settlement discussions was desirable
and, in response to the final question in the survey
seeking changes that should be made in a forum’s prac-
tices (see below), judicial involvement in settlement was
one of the most frequently mentioned changes recom-
mended.

Part III—Specific Practices
Part III of the questionnaire asked the respondents

whether certain specific practices were considered to be
desirable or helpful in advancing the resolution of
cases. These included: early pretrial conferences, regu-
larly scheduled pretrial conferences, jointly prepared
pretrial orders, tighter control of discovery, pre-motion
conferences, preparation by a court of detailed opinions
as opposed to speedier but summary decisions, judicial

Based on the qualifying information, the 500
respondents, as a group, were attorneys in private prac-
tice with many years of experience (a majority have
been practicing for more than 20 years). Approximately
50% of the respondents said they represented plaintiffs
and defendants about equally. Of the remaining group
more represented defendants regularly than plaintiffs.
Much of the respondents’ practices involved litigation
and a substantial portion of their litigation practices
involved commercial litigation.

Part II—Factors Considered in Choosing a
Forum

Part II of the survey listed sixteen factors and asked
respondents to rank them as “very important,” “of
some importance,” and “of no significance” to the
extent each would affect his or her preference for a
forum.

The most significant factor in forum selection was
“quality of decision maker.” 92.7% of the respondents
considered this factor to be “very important” in select-
ing a forum. A distant second in factors considered to
be “very important” by the respondents was “speed of
final determination” (50% of the respondents),1 fol-
lowed by “continuity of assignment of judicial person-
nel (49.2%)” and “overall cost to litigant” (45.7%).2 The
other factors and the percentage considering them to be
“very important” were as follows:

• availability of discovery (40.5%)

• clarity of explanation (36.9%)

• ease of calendaring for trial and predictability of
trial date (35.1%)

• accessibility of judge or arbitrator (31.8%)

• applicable rules of procedure and/or evidence
(30.0%)

• pre-filing knowledge of identity of decision
maker or limited group of potential decision
makers (28.8%)

• limits on discovery (28.6%)

• client preference (24.3%)

• availability of informal procedures (23%)

• active role of tribunal in settling the matter
(17.1%)

• right of interlocutory appeal (12.6%)

• adequacy of resources (technology, support serv-
ices, etc.) (11.3%)

In the category afforded the most weight, namely,
quality of personnel, respondents rated the Southern



involvement in settlement discussions, creation of
“rocket dockets,” creation of procedures to deal with
delays in deciding motions, whether direct testimony
(by all witnesses or expert witnesses) should be pre-
sented by sworn written statement in bench trials, and
whether there should be a general rule requiring oral
arguments on all motions.

Judicial involvement in the settlement process drew
considerable support from the survey respondents.
88.5% of those returning the survey felt that it was “a
good idea,” in jury trials, for a judge or his or her
designee to become involved in settlement discussions.
Even where a bench trial was expected, half of the
respondents (50.9%) still felt that it was a good idea for
the judge to become involved in settlement discussions.
And, of those respondents favoring judicial involve-
ment in settlement discussions, a majority (55.0%) favor
settlement conferences conducted by the presiding
judge in a jury case or a designated settlement judge in
a non-jury matter. Settlement conferences conducted by
other court personnel were favored by far smaller num-
bers of respondents, i.e., a judge other than the presid-
ing judge (19.3%), a magistrate judge or a judicial hear-
ing officer (17.5%), or a mediator appointed by the
court (5.9%). Finally, 69.3% of the respondents would
prefer a system of mandatory settlement conferences.3

In addition to the specific questions addressing set-
tlement, many of the “write-in” comments in response
to the final question mentioned increased judicial
involvement in settlements as a change that would ren-
der a forum more attractive for commercial litigation.
(see below).

There also was strong approval by the survey
respondents for certain other specific practices. Three
out of four respondents were of the opinion that early
pretrial conferences (77.2%), regularly scheduled pretri-
al conferences (75.5%), and tight judicial control of dis-
covery (72.0%) would be helpful in advancing the reso-
lution of cases.4 However, the respondents were evenly
divided on whether jointly prepared pretrial orders (Yes
- 49.9%; No - 50.1%) and pre-motion conferences (Yes -
53.3%; No - 46.7%) would similarly be helpful. A num-
ber of the write-in comments urged the elimination or
drastic restructuring of pretrial orders on the ground
that they imposed great burdens without corresponding
benefits.

If given a choice between detailed opinions and
speedier but summary decisions, the respondents were
overwhelmingly (94.0%) in favor of detailed opinions
on dispositive motions and three-quarters of the
respondents (74.1%) favored detailed opinions on mer-
its issues short of final determinations. On the other
hand, a large majority (84.9%) felt that speedier, but
summary decisions were desirable on discovery issues.

A desire for a faster resolution of litigation is fur-
ther evidenced by the fact that three-quarters of those
responding to the survey favored creation of a limited
“rocket docket” (e.g., trial within 60-120 days of filing)
that would be available only where all parties consent
(73.4%) and also the creation of a procedure to deal
with complaints about delays in deciding motions
(75.0%).5

However, whatever advantages in terms of speed
might flow from the use of written direct testimony, a
majority of the respondents disapproved of the general
use of direct testimony by sworn written statement in
bench trials—with 77.1% opposing it for all witnesses
and 52.7% opposing it even if it was limited to expert
witnesses.

Finally, a majority of the respondents (54.5%) also
opposed a general rule requiring oral arguments on
motions.

Suggestions by Respondents
The final question in the survey asked respondents

to indicate changes that would render a forum more
attractive for commercial litigation. The essay com-
ments, often detailed and wide ranging, can neverthe-
less be grouped into several subject areas.

The largest number of write-in comments focused
on the speed of the ultimate determination as a factor
affecting choice of forum and, specifically, on the dis-
covery process. One major area reflected in comments
about both federal and state courts was a desire for
greater judicial control over discovery. More confer-
ences to oversee discovery, establishment of firm dis-
covery cut-off (and trial) dates, enforcement of discov-
ery rules, “limited” discovery, “expedited” discovery,
and “more streamlined” discovery were frequent write-
in suggestions. There also were repeated suggestions
for greater use of magistrate judges (or their equivalent
in state court) for discovery as is currently the practice
in the Eastern District of New York.

There was considerable support in the written com-
ments, as there was in response to specific questions,
for greater judicial involvement and assistance in settle-
ments, earlier and “more meaningful” settlement con-
ferences, mandatory settlement conferences, more
attempts at settlements, etc. As one respondent noted, a
“more aggressive approach to settlement is needed.”

A third group of comments related to judge’s rules
and pretrial orders. A large number of respondents
urged that there be uniform rules for all judges in a par-
ticular court eliminating all individual judges’ rules.
Sentiment was also expressed that joint pretrial orders
should be eliminated or made “less onerous.” One
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and detailed written decisions supported by law stating
the grounds for and explaining the decisions made by
the arbitrators. Respondents also objected to spreading
arbitration hearings over several months; back-to-back
sessions were suggested. Finally, a number of respon-
dents felt that “some” rules of evidence should be
applied in arbitration proceedings.

Recommendations:

While some of the most widely held opinions
reflected in the survey responses (e.g., reduction of
interlocutory appeals in state court) cannot be imple-
mented by the judiciary acting alone, some changes
based on these opinions can be. We list a few sugges-
tions below.

1. Mandatory Settlement Conferences

Respondents plainly would like more aggressive
involvement by judicial personnel in settlement. This is
true among lawyers representing both plaintiffs and
defendants. It is perhaps reflective of the depth of feel-
ing on the subject that even in the face of obvious diffi-
culties in judicial involvement in settlement of cases
scheduled for bench trials, respondents favored such
judicial participation. Whatever the merits of involve-
ment by the presiding judge in such cases, it seems
plain that some system of mandatory settlement confer-
ences with judicial personnel warrants very serious
consideration.

2. Greater Judicial Control of Discovery

Few situations are more irritating to client and
counsel than an out-of-control discovery process,
whether characterized by unrestrained and burdensome
requests or stonewalling non-responses. While perhaps
sometimes viewed by the judiciary simply as an annoy-
ing manifestation of the unprofessionalism of the con-
temporary bar, the problem is one that threatens the
faith of clients in the judicial process and is viewed
with great concern by the bar itself, as reflected in the
number of comments urging greater judicial control of
discovery. We suggest a greater emphasis on early
deadlines set by the presiding judge, taking into
account the relative complexity of the issues at stake in
the specific case. Also, comments generally favored the
use of informal means of discovery dispute resolution
including letters and telephone calls. This makes sense
to us.

Use of magistrate judges, as in the Eastern District,
was also urged by many respondents. Presumably,
JHOs could perform a similar function in the state
courts. In our view it is important that there be ade-
quate coordination with the presiding judge to ensure
that the discovery process not become an isolated and
self-contained process—i.e., not an end in itself. It
should be part of overall case management.

respondent suggested that they be limited solely to
exhibit and witness lists.

There were a number of general comments urging
“more judges” and “better judges,” “greater under-
standing by judges” and “judicial understanding of
pressure on lawyers.” Some respondents also comment-
ed that there should be “less judicial attitude” and that
“judges should have better attitude and work with
lawyers.”

There were a number of comments that were specif-
ic to particular forums. A large number of practitioners
in the Southern District suggested increasing the num-
ber of judges dealing only with civil litigation. While
far from unanimous, a majority of the lawyers address-
ing the issue thought that use of magistrates to super-
vise discovery as in the Eastern District was desirable;
several thought that the parties should be able to desig-
nate some discovery issues as substantive and that
judges, not magistrate judges, should deal with these
issues.

With respect to the Commercial Division, one
repeated sentiment was the wish to see such a division
available more generally throughout the state. Requests
for both greater involvement by judges in discovery
disputes and resolution on an informal basis appeared
regularly: a number of respondents urged that discov-
ery disputes be submitted by telephone or in letters
rather than by way of motion.

A reduction in the availability of interlocutory
appeals was urged by a number of lawyers as was the
setting of pretrial conferences before any Request for
Judicial Intervention has been filed. An automatic for-
warding of all decisions to counsel by mail was also
suggested.6 (We note that the Commercial Division has
instituted a system to provide online access to dockets
and decisions and such system is to be expanded to
cover the New York County Supreme Court generally.
This will not, however, provide affirmative notification
to counsel of new decisions.)

Arbitration as a Forum for Commercial
Litigation

In response to the opportunity afforded by the final
survey question to suggest practices that would cause
attorneys to choose arbitration as a forum for their com-
mercial litigation, survey respondents suggested that
arbitrations should be enhanced by the addition of sev-
eral court-like practices. A large number of those
responding to the final survey question focused on the
need for more, albeit limited, discovery and increased
supervision of the limited discovery currently available
in arbitration. Two other frequently-mentioned changes
were (i) a limited right of appeal or review, within the
arbitration procedure itself, and (ii) more “reasoned”



3. Adoption of a Procedure to Deal with Delayed
Dispositions of Motions

Every practicing lawyer has confronted the dilem-
ma posed by a long-undecided motion. A decision is
desired but any communication with the presiding
judge urging action runs the risk (real or feared) of
encouraging prompt but adverse action. 75% of the
respondents favored a mechanism for dealing with
delays in deciding motions. Some mechanisms are in
place. Computer systems exist to track outstanding
matters in both federal and state courts and permit
administrative oversight of delayed dispositions. Some
approaches, such as an inquiry letter signed by all par-
ties, presumably run no great risk of incurring judicial
wrath, but such letters do not always prove effective.
Administrative Judge Crane suggests that if such a joint
letter elicits no action after two calendar quarters, a
similar letter directed to him would be in order. It is not
clear if this approach has been utilized often or is well
known to the bar.

Whether done through contact with the clerk’s
office or the chief or administrative judge, there should
be a clear and publicly known means to spur prompt
action without concern that the very act of communicat-
ing on this subject will adversely affect a client’s inter-
ests.

4. Procedures for Communicating Decisions

Judges follow a variety of practices in notifying
counsel of decisions. In the Southern District, the clerk’s
office mails decisions to counsels of record and a Court
Watch Program provides notification of decisions ren-
dered by some judges. No systematic procedures exist
in the state court, although individual judges some-
times provide notice or even copies of decisions. Proce-
dures are now in place to make decisions of the Com-
mercial Division available online for counsel who check
the Court’s Web site and two private services do pro-
vide notice of decisions to attorneys who subscribe to
the service. In addition, as noted above, it is expected
that on-line access to decisions will be extended to New
York County cases generally.

We urge that, notwithstanding the existence of
these valuable innovations, a uniform procedure be cre-
ated for affirmative dissemination of notice of a deci-
sion, whether from chambers or a central clerk’s office.

Whether done by telephone call, pre-addressed post-
card, or e-mail message to all counsel (or to designated
counsel for plaintiffs and defendants in multi-party
cases), transmission of notice that a decision has been
filed seems to be a worthwhile project to consider.7

Endnotes
1. Those practitioners generally representing only plaintiffs or both

plaintiffs and defendants equally viewed “speed of final deter-
mination” as “very important” to a far greater extent than did
those generally representing only defendants (60.0% (27 respon-
dents, plaintiffs only) and 61.0% (147 respondents, both plain-
tiffs and defendants) as compared with 34.7% (67 respondents,
defendants only)). A similar division as to the significance of
speed existed based on firm size. 60% (92 respondents) of those
practicing in firms of 10 or fewer lawyers thought speed to be a
“very important” factor in forum selection, while only 42% (70
respondents) of those in firms of 50 or more lawyers shared this
view.

2. The cost factor was considered to be “very important” by 55%
(83 respondents) of those practicing in firms of 10 or fewer
lawyers; 42% (67 respondents) of those in firms of 50 or more
considered this factor very important.

3. More than 75% of respondents practicing 20 years or more (173
respondents) favored mandatory settlement conferences. The
number dropped to 54.7% (29 respondents) for those admitted
for 10 years or less.

4. 83% (43 respondents) of in-house counsel favored such tight
control; 71% (272 respondents) of outside counsel shared this
view.

5. A procedure to deal with complaints was favored by 90.9% of
the respondents who generally represent plaintiffs (40 respon-
dents) and 77.4% of those who generally represent both plain-
tiffs and defendants equally (182 respondents), as compared
with 68.9% of those who generally represent defendants (126
respondents).

6. The Commercial Division Rules currently describe a procedure
by which a litigant may enclose a self-addressed envelope in
order to obtain a copy of a decision when rendered (Rule 5). The
draft Uniform Rules of the Supreme Court, New York County,
Civil Branch (Non-Commercial Division) have a similar provi-
sion (Rule 4). The Rules are precatory, however, and do not
guarantee such notice will be provided.

7. We are informed that more than 37,000 decisions are rendered in
the First Judicial District each year. Obviously, the notification
task is no simple project, but we think such a task is neverthe-
less worthwhile.

Committee on the Federal Judiciary
Dean Ringel, Co-Chairman
Jay G. Safer, Co-Chairman

Committee Member Peter J. Mastaglia participat-
ed in reviewing the survey responses. The Committee
wishes to thank Ira J. Dembrow for his assistance in
preparing this report.
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Multidisciplinary Practice (MDP):
Changing The Way We Practice Law
A Panel Discussion About MDP and What It Means to the Practice of Law in the
Twenty-First Century

The following is a fantastic panel discussion, from the Section’s annual meeting, about the pros, cons, and concerns surround-
ing MDP. The panelists were on both sides of the MDP issue, which made for a great discussion. The panel included Thomas O.
Rice, then President of the State Bar Association and partner at Wingate, Kearny & Cullen; Claudia L. Taft, General Counsel to
KPMG; Steven C. Krane, a partner at Proskauer Rose; Robert E. Brown, a partner at Fowler, Vigdor & Wilson; and Robert L.
Ostertag, a partner at Ostertag & O’Leary.

Mr. Rice: In the interest of objectivity and full dis-
closure, it must be said that I have been identified as
having some fairly strong opinions with respect to Mul-
tidisciplinary Practice, also known as MDP.

Indeed, I have had serious reservations and have
spoken extensively throughout the state, across the
nation, and, indeed, internationally, in opposition to the
concept of MDP. 

The concept of MDP is to put into a single provider
the provision of multiple services that traditionally
have been distinct.1 While often working closely and
cooperatively in the past, the providers of these distinct
services would, in fact, be merged into a single entity.
As envisioned, the major “big five” consulting firms,
formerly traditional accounting firms, would be a sin-
gle-entity provider, providing fully integrated services
of a multiple variety. They would not simply provide
auditing, accounting and tax services, but also provide
a vast array of consulting services in the global context
typically represented by mergers, acquisitions, and
complex corporate transactions, often on a transnation-
al, cross-border basis. MDP has evolved to the point
where an expansion of that single-entity provider
would include what we would recognize to be the pro-
vision of legal services.2

In terms of historical background, the precise
antecedents or precursors to MDP are hard to deter-
mine for certain. Yet it seems clear that, initially, the first
suggestion of what has now evolved into a global phe-
nomenon began in pre-World War II Germany, took on
some additional steam after World War II in Germany,
but never really developed significantly until the late
1980s and early 1990s in France.3

The French model is perhaps the most worthy of
our understanding concerning how MDP has devel-
oped. In France, there is a disparate legal practice that
is, traditionally, divided among at least five practice
groups, including “notaire,” various forms of advocate,
either at the trial court level or appellate court level,
and an additional functionary referred to as “conseil
juridique.”4

The floodgates opened in the early 1990s when the
“conseil juridique” and “avocat” were permitted to
merge. 5 The distinctions between the two had been
fairly well understood and can be fairly analogized,
with varying degrees, to the solicitor/barrister distinc-
tion in the UK. Andersen, for example, had several
“conseils jurdique” prior to their employ in 1992.

With the merger of the two branches of the legal
profession or the variations of the legal profession in
France, there was an expansion into the “notaire,” who
essentially represents the business community.6 From
metropolitan Paris, there was an expansion throughout
the civil law jurisdictions in continental Europe.7 We
saw major acquisitions in Spain,8 and there has also
been a very significant expansion of MDP into Ger-
many as a result of its predecessor, dating back to the
early 1940s.9

Opposition began to develop significantly in the
Netherlands with the Dutch Bar’s resistance to Pricewa-
terhouseCooper’s (PWC) and Arthur Andersen’s
attempts at acquiring both notary practices and the
services of traditional lawyers.10 Having lost initially in
the Dutch courts, Andersen and PWC took an appeal to
the European Court of Justice (ECJ), which is now
presently pending.

PWC, however, has announced that it is not
dependent upon any determination of the ECJ’s deci-
sion, and has announced formally that it will not wait.
In fact, PWC has, through its Landfields UK firm,
announced the acquisition of a notary practice in Hol-
land. By July, it will be formally practicing law in Hol-
land, irrespective of the extant losses in the Dutch
courts.

The suggestion here is that there is, in fact, among
the “big five,” a very aggressive posture. What we need
to recognize is that this is a local phenomenon carefully
orchestrated and developed, first on the European con-
tinent, and from there expanded into the common law
jurisdictions, including two that are quite important to
us. In Australia, beginning in 1994, New South Wales,
Sydney, which is the most important commercial center
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not unlikely to expect shortly the opening in New York
City of a branch of McKee, Nelson, sans the suffix
“Ernst & Young.” That is not insignificant inasmuch the
New York rules are absolutely clear that the use of the
trade name would be prohibited.17

The McGee, Nelson firm is unique in that their
lenders and creditors had their names in the firm.
When was the last time your landlord had its name in
your firm? When was the last time your management
consultant or employee leasing company or your equip-
ment leasing company had its name in your firm? The
question then becomes: Is that a de facto partnership?
Or if not a de facto partnership, is that, then, at least
arguably, a false and misleading suggestion of a rela-
tionship between this so-called independent firm and
the much larger entity called “Ernst & Young”?

While we focus largely on the efforts of the “big
five,” it is important to recognize that the expansion
and the phenomenon of MDP is not in any way limited
to the accounting firms.

The ABA Commission and other proponents of
variations of MDP have said that we would not counte-
nance any kind of publicly traded model in a passive
investment context so as to permit capitalization upon
the practice of law by anyone other than lawyers who
are the principal owners. The fact is that there are oth-
ers who seek to have MDPs.

It may surprise some that the American Express
Company is the sixth or seventh largest accounting firm
in the United States. It may also come as a surprise that
at least four of the big supermarket chains in the UK are
actively planning the launch of their own-label legal
services.

Clearly, we have the expectation that some business
interests are seeking to expand the provision of their
traditional services into the provision of legal services.
As a result, the issues then presented include, funda-
mentally, the independence of the legal profession and
the maintenance of core values including client confi-
dences, independence of judgment, conflict-free advice,
and zealous advocacy.18

Can these values be accommodated? And whatever
the perceived goals or benefits that can exist by expan-
sion of legal services, can they be achieved in some
alternative form? These are some of the fundamental
questions that we need to address and recognize. 

The ABA Commission issued its report last June. It
was widely treated and received with great skepticism
and that skepticism has now evolved into very well-
organized opposition. While the ABA Commission is
expected to report again before July, it is extremely
unlikely that the ABA House of Delegates will ever

in Australia, had permission to form MDPs.11 There are
a few important considerations here. First, Australia is a
federal system, consciously modeled on the American
system. It was not a coincidence that there was initial
movement to permit MDP in the state parliament in
New South Wales. This resulted in permission for
expansion of the big five into the Sydney market. Sec-
ond, in addition to Australia, we also have to be partic-
ularly conscious of our other common law colleague
and our very most important trading partner, Canada,
particularly with what has happened in Toronto.

Ernst & Young (E&Y) first successfully established
what some had referred to as a captive firm in Toronto,
going back about five years ago, with the formation of
Donahue & Associates.12 The structure of the relation-
ship existing between E&Y and this reportedly unrelat-
ed associate is as follows. Donahue & Associates, as a
tenant in a tower in downtown Toronto, is provided all
of its administrative services and support by E&Y, and
is otherwise utterly dependent upon E&Y for its referral
of clients.13 It nonetheless claims to be an independent
entity, despite the belief of the Canadian regulators that,
at best, the relationship that exists is dependent upon
various management contracts between Donahue and
E&Y that allow for escalating fees paid to the related
entity. What is important about the Donahue & Associ-
ates model in Toronto is that it is not at all dissimilar to
what E&Y has done in D.C.

Building upon the Canadian model, E&Y this past
fall established a firm in Washington, D.C., comprised
of two leading tax practitioners formerly from King &
Spaulding in Atlanta and D.C.14 Not satisfied with the
Donahue situation in Toronto, however, it is important
to note that E&Y has succeeded, at least temporarily, in
going one step further by establishing McKee, Nelson,
Ernst & Young.15

As has been reported in the general press, the E&Y
model in D.C. is of particular interest to those of us
who study the issue because they have publicly
acknowledged a massive infusion of capital, reported to
be at least $10 million, in the form of a supposed arm’s-
length negotiated loan, existence of a landlord/tenant
relationship, existence of a management services agree-
ment between E&Y and this nominally independent
law firm, and the existence of a leasing services agree-
ment whereby all the other services, including employ-
ees, are leased to this firm by Ernst & Young.16 It is also
publicly acknowledged that McKee, Nelson, Ernst &
Young, while temporarily quartered in a facility sepa-
rate from E&Y, will shortly be housed in the same
building. 

Just as PWC has announced it cannot and will not
wait for the European Court of Justice in the Dutch
case, E&Y will not and cannot wait for any further
developments either in Toronto or in D.C. Further, it is
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endorse any concept approximating the proposal that
came out of the ABA Commission.

The opposition is beginning to organize seriously
so as to ensure that the position of the organized Bar
will be perceived seriously as a position well-founded
on intellectually sound principles, and one that can, in
turn, become the basis for what we need to recognize as
the ultimate resolution of this issue.19

Whatever position we as lawyers take will be one
based on what is in the fundamental best interest of the
client. It is the interest of the client, as reflected in our
societal obligation as a profession, that we need to place
first. It is my view that the preservation of an independ-
ent profession is the purest safeguard for the preserva-
tion of those rights and protections.

With that, we’ll open up the discussion. We have
four very extremely articulate and well-informed indi-
viduals who have been studying this issue.

Ms. Taft: I’d like to address some of the myths
about accounting firms and attorneys. Some typical
questions include, Is there really a demand out there for
MDPs? Do we really need them? The answer, in my
opinion, is no. There is no demand and no need for
them. However, MDPs do not mean people without law
degrees, and they do not mean people with law degrees
who are not subject to the ethical rules that bind
lawyers out there giving legal services to clients. MDPs
are not about the unauthorized practice of law.

MDPs mean attorneys who hold themselves out to
the public and their clients as attorneys who are bound
by the ethical rules that bind attorneys, and who are
attorneys that report to other attorneys working in a
single firm with professionals to provide integrated
services to clients. Clients believe that MDPs would be
of benefit to them.

In some of the materials, Consumers Alliance for
the Southeast for instance, a coalition of consumer
groups and community leaders, urges the profession to
recognize that people want choices; that small business-
es and small business people, for example, trying to get
a business up and running, need help. They need
lawyers. Financial planners. Technology experts. Those
people should have a choice.

The American Corporate Association supports
MDPs. American Association of Retired Persons sup-
ports MDPs. There’s a long, long list of people out there
looking for choices, who are looking for the conven-
ience of going to one spot for their legal services.

There was a piece in the Wall Street Journal a couple
of months ago by a former attorney who had left the
law to open a golf store and driving range business.20

As he said, “When I went into business I needed a

lawyer to help me incorporate, draft franchise agree-
ments, and obtain trademark protection. I needed an
accountant to arrange books and set up a payroll. I
needed a PR adviser to help with marketing and public-
ity. I needed a financial planner to help me set goals. I
needed an insurance broker to arrange insurance and
workers’ compensation.”

“I didn’t know people in all those fields, so many
choices were hit or miss. Even when my experts were
indeed expert, I wasn’t able to get the benefit of their
collective wisdom regarding my business because I
dealt with them separately. It would have been easier
and more efficient if I could have gotten all those serv-
ices from one firm working as a team for my benefit.”

Whether you’re a global corporation or dry cleaner
on the corner, you will benefit from having a team
working for you. That team will provide better services,
work more efficiently and more cost effectively, and
have more access to a wider range of resources, if they
operate as a single firm dedicated to client service.
Whether you agree with MDPs or not, as attorneys, we
do our clients a disservice by denying them the oppor-
tunity to make that choice. 

To make MDPs happen would require some
changes in rules, particularly those relating to conflicts.
Those who are opposed to MDPs argue that any change
would destroy the core values of the legal profession.
Yet, the accounting profession shares the exact same
core values as the legal profession. The legal and
accounting professions are much more alike than they
are different. 

There are several myths that have grown up about
accountants in the course of this debate. The basic myth
is that we would trample all over the independent
judgment of any attorneys who were allowed to prac-
tice law in any legal division that we might establish.
Accounting firms are highly regulated, much more so
than attorneys. You can’t hold yourself out as a CPA
without not only having satisfied the educational
requirements, but also having practical experience.
Additionally, accounting firms practically invented con-
tinuing education. There are onerous and scrupulously
monitored educational requirements. We spend millions
of dollars in training programs for our professionals.

We have numerous procedures in place to make
sure we abide by the rules and regulations. We are ethi-
cally bound by the Code of Conduct21 to maintain
objectivity and integrity,22 free of conflicts of interest,23

and not to knowingly misrepresent facts or subordinate
our professional judgment to others.24 We value our
reputation above all else, as do attorneys. Clients come
to us not only for our expertise, but for our name. We
would not do anything to injure the reputation of our
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firms do, including practice before the IRS. We do pro-
vide plenty of other services, too, and people who are
trained as lawyers provide some of those. However,
clients do not come to us for legal advice. We do not
hold ourselves out as attorneys. We do not create any
expectation that our communications are covered by the
attorney-client privilege.28 When advising our clients on
tax aspects of a transaction, we direct them to consult
with their attorneys to prepare legal documents and the
like. 

I’ve been talking about the myths about accounting
firms, but I think there are some serious myths about
law firms and attorneys as well. The first is that law is
something done out of the goodness of a lawyer’s heart
and for the good of mankind. Surely law is an honor-
able profession, but it is also a business; a business
which is changing. We need to recognize that and deter-
mine how best to handle that change, not pretend it
isn’t happening.29

The number one reason given why fee sharing
should not be changed is the independence of profes-
sional judgment. This concept has never been invoked
as much as it has in the context of MDP. If attorneys are
so wedded to this, and indeed they should be, why do
we permit contingency fees? Is there a bigger disincen-
tive to independent judgment? What about hourly
billings? What about mandatory minimum hours billed
by associates? Independence of judgment? What about
the law firm, most of whose revenue is generated from
a single client? Should we perhaps have a rule that says
a firm that realizes more than 50 percent of its revenue
from one client has to resign because it calls into ques-
tion its independent judgment? The answer is no,
because lawyers, just like accountants, value something
more than money, and that is their reputation. I find it
extremely offensive, both as an attorney and a member
of an accounting firm, to suggest that an attorney prac-
ticing law in an MDP owned by a non-attorney would
be less sensitive to the need to exercise independent
professional judgment.30

In short, I believe the legal profession needs to con-
sider that a change is coming. The legal and accounting
professions can and should work together to provide
clients the choice of better, more comprehensive legal
and business advice while preserving the core values of
each profession which are not so very different. Thank
you.

Mr. Krane: Much has been said already here today
about MDPs on the pro side and con side.

I sit on the con side of the table. I do so because I
am concerned that, notwithstanding all sorts of assur-
ances that may come from the accounting firms and
those other organizations that would like to make the
practice of law another profit center for their organiza-

firm, nor any of the professionals, including the attor-
neys, that work there.

Accountants are often accused of blowing the whis-
tle on their clients. That is another myth. Probably the
first and foremost ethical obligation of the accounting
profession is the obligation of confidentiality to our
clients.25 We take it seriously. Under our ethical rules,
we may not disclose information we learn from our
client without the client’s consent.26 We do not talk to
one client about the business of another, nor do we
blow the whistle on our clients to the regulators or any-
one else. If we suspect a client is engaged in wrongdo-
ing, we discuss it with the client’s management. We
advise the client to discuss it with their attorney, and to
get it fixed. If they do not, we resign. We do not take
out an ad in the Wall Street Journal or report to the local
DA.

The only exception is a very limited one in the Pri-
vate Securities Litigation Reform Act of 1995 which
says, if you find evidence of illegality in performing an
audit, determine that an illegal act has occurred and
that it would be material, and further, if the illegality is
taken to the company and it does not take appropriate
remedial action, then, and only then, do we have to go
to the SEC. A lawyer who found himself in a similar sit-
uation would not be in a terribly different position. He
would not have an obligation to disclose, but I believe
he would have an obligation to resign. The fact of that
resignation can speak volumes.

Another myth is that client conflict cannot be
resolved in an MDP.27 We audit companies that are in
fierce competition with each other, so we rely on our
confidentiality obligations. Because rules are designed
to protect individuals, we represent the purchaser and
seller on different sides of a transaction, for example,
assuming we have the appropriate firewalls in place.
Modifying rules to ensure that the individual profes-
sional is free of conflicts rather than imputing every
conflict to the entire firm, is an idea whose time has
come, regardless of where you stand on the MDP
debate.

It has also been widely said that pro bono activity
will disappear. This is yet another myth, and I challenge
any industry in this country to match the record of
accounting firms for community service, both in terms
of dollars and time. Accounting firms have always been
significant contributors to their communities, and there
is every reason to think that lawyers practicing law in
an MDP would not only be allowed to, but would be
encouraged to satisfy their pro bono obligations.

The biggest myth of all is the one that says we prac-
tice law. We do not. I’m not telling you we wouldn’t
like to, but we don’t. It’s not allowed. We don’t do it.
We do provide tax advice to clients, which some law
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tions, there will be an inevitable and slow change in the
nature of the legal profession. This change will not be a
dramatic change where you’ll find accounting firms
and those who lead those organizations telling lawyers,
“No more pro bono, no more confidentiality, forget about
conflicts of interest.” That is not going to happen. No
one is suggesting that it will.

However, we would be heading toward a slow,
inexorable change toward a dilution of the values that
have set the American legal profession apart from other
professions and from legal professions around the
world.

Looking at what has happened overseas in other
countries in which lawyers have played a very different
role is really immaterial in determining whether U.S.
lawyers, who are schooled in the American governmen-
tal system and in American traditions, should be per-
mitted to engage in partnerships with nonlawyers. We
are talking about multidisciplinary partnerships, the
difference being control, the difference being a sharing
of fees, and the difference being the overall structure
and nature of the organization.

Right now we all work with other professionals.
When the need arises for an accountant or economist or
engineer, there is no problem. We can hire consultants
to work with us. We have no problem hiring employees
in other professions to work with us on a regular basis
in order to provide integrated professional services to
our clients.

We have no problem forming subsidiaries. There
are a number of subsidiaries of law firms around the
country that provide professional services ancillary to
the practice of law to our clients. We coordinate, we
associate, we do all of these things that, purportedly,
clients want us to do. We do so to the extent we are per-
mitted under our existing framework of laws and ethics
rules. That is what we should continue to do. To the
extent the clients want more of this, we can give them
more of this. We must do it, however, without sacrific-
ing control over the way we practice our profession.

It seems that the main arguments by the propo-
nents, on the demand side of the balance sheet, is that
clients want this because it might be cheaper. If you ask
a client, “Would you like to pay less for legal services?”
I think 99 out of 100 would say yes, and the other one I
would like to have as my client. Ask them whether they
would like to have legal services, as well as other pro-
fessional services, rendered more efficiently. Again,
you’ll have the same 99 out of 100 saying yes; every-
body wants these things.

It is for the profession itself to make the determina-
tion over the next few months or years as to whether
we are going to allow ourselves to engage in this kind
of business venture. In making that determination,

demand alone cannot be the end of the inquiry. We
have to take a look back at the unique role that the legal
profession has played in American society. Unlike any
other profession, lawyers have been at the forefront of
every important societal change that we have had in
our over 200 years of history as an independent nation.

Lawyers have been the ones to look out for the
rights of the oppressed, to be there when government
engages in excesses. Lawyers have been there to help
protect the rights of the injured. These are things that
were not always very lucrative for lawyers to do, but
they did it just the same because it was important and
because it was part of the nature of our profession to do
these things. Right now, we have to take a look at the
nature of our profession. It is not a question of inde-
pendent professional judgment, but it’s the independ-
ence of the profession, itself, that is at stake. 

We can provide the benefits of our services and the
services of other professionals by working with them,
by hiring them as employees, and by forming sub-
sidiaries without compromising our independence. This
can work without risking the attorney-client privilege
and our existing conflict of interest rules, which differ
dramatically from those of accounting firms. We can
give nonlawyers a stake in the venture, but they do not
have to have the right to control the way we practice
law and the way we go about continuing to fulfill our
role in American society. Thank you.

Mr. Brown: I am not sure which side of the pro or
con I come down on, but I think attempts by the Bar to
forbid MDP are quixotic and ultimately will fail.

I agree that we have to protect the core values of
the profession, and certainly our clients have to be our
principal focus. Passing mention was made by Steve
Krane to pro bono activities like civil and criminal legal
services for the poor. They are a little different from
service to our own clients. I think we need to protect
these services also. They are some of the most impor-
tant things that we have to protect. 

As a Bar Association, we need to understand that
we also have an obligation to our members. To the
extent that, through catatonia or inability, they find
themselves pressed into a circumstance where they
can’t make a living because of what is happening out-
side of their control, I think we run a very serious risk,
not only of damage to those members, but also of push-
ing them in the direction of malpractice. 

From the 1870s, when regulation of the Bar first
started in earnest, until the ‘30s, the Bar used to admit
that it had responsibilities both to its clients and to its
members. The interests of our members are another of
the important things that we have to protect.
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The third big push that I see toward MDP is an
increasing advance of expert systems. An expert system
is a computer system that can mimic intelligent deci-
sion-making because it has enough decision trees built
into it so that if you give it the right facts, it can tell you
where you ought to come out, at least on a continuum.

Most of us think that what we do is far too intellec-
tually demanding to be done by a computer. Linklatters
& Alliance, a big London firm, has developed a pro-
gram called Blue Flag. It’s at www.BlueFlag.com if you
want to look at it. You cannot do much more than look
at it, however, unless you want to pay their fee, but,
among other things, it analyzes transactions in 31 coun-
tries in the European common market and elsewhere. If,
for example, you wish to sell securities in 20 countries,
and if you are a subscriber to this program, you can put
in the parameters for those securities and all the other
relevant information. It will analyze the transaction that
you propose and guide you down the path of compli-
ance. It turns out that an initial subscription to the pro-
gram costs £125,000, which is the cost of one search if
you have a lawyer do this with their firm. For an annu-
al maintenance fee of £40,000, you can do unlimited
searches. Clients have found this fairly attractive. From
what I have read about it, the law firm also finds it
attractive. 

New York City’s Davis, Polk & Wardwell has a pro-
gram that will search the advice that they have given
on across-the-board financing transactions and will lead
you toward a conclusion. That program is much more
specifically designed to result in additional value-added
service being provided by the law firm. 

The Sydney, Australia firm of Blake, Dawson &
Waldron has a program that will preliminarily make an
analysis of your proposed advertising copy to compare
it with relevant statutes and regulations relating to
advertising in Australia, and will presumably lead to
provision of additional value-added services from the
firm once you have isolated the things that you need to
look at specifically.

There is a program put out by our accounting
friends who own the law firm, called “Ernie,” to which
you can subscribe. You can put a question to Ernie. A
human will come back to you with an answer. Your
answer is stripped of its identifying data, much like an
IRS private letter ruling is stripped of its identifying
data. It goes into a database that you are free to search.
Again, it will take you down the path to the point
where you can decide whether you need additional
value-added services from either Ernie’s owners or
your local law firm. It’s a very short step from these
systems to a system that could do wills and trusts
online.

Some people have said that the MDP phenomenon
is “inevitable.” I don’t like that word, and I know Tom
Rice doesn’t like that word. But we dislike it for differ-
ent reasons. I think it implies that this phenomenon will
occur in the future; in fact it is occurring right now.
There are important economic and information occur-
rences outside of the practice of any profession that are
pushing us inevitably in the direction of more multidis-
ciplinary practice.

The first of these is increased transactional com-
plexity. It used to be that at a residential real estate clos-
ing, you only had to be able to multiply the number of
gallons in an oil tank by 19.9 cents a gallon. That was
the only real skill involved, other than getting everyone
to sign the documents mandated by the bank. Now, any
lawyer who did not specialize in residential real estate
closings would close a home purchase at his or her
peril. There are environmental concerns, RESPA issues
and other things that people outside the specialized
area of practice could not possibly understand.

Along with transactional complexity comes an
increased need to align ourselves effectively with pro-
fessionals who can supply the factual predicates for the
legal conclusions that we’re making. One of the things
that is pushing us inexorably toward some kind of mul-
tidisciplinary practice is that we need to be able to
reward those other people with profit-sharing because
it helps us to attract the best. 

Another thing happening to us is globalization of
the economy. Here I think multidisciplinary practice
needs to be compared and contrasted with its very close
cousin, the multijurisdictional practice. If you have a
client now that has a World Wide Web-based sales pro-
gram, it may well be that you will have to advise them
on sales tax and use tax consequences, as well as the
business activity taxes of multiple jurisdictions because
the tests for those taxes may be different jurisdiction by
jurisdiction. It is the unauthorized practice for any of us
to practice outside the jurisdictions in which we are
admitted, but our clients demand that we do so. 

The second big push toward multidisciplinary prac-
tice is the growth of consumerism. It’s increasingly the
case that people insist that they can shop. “Yes, we can
shop. We can tell good lawyers from bad lawyers. We
can tell good accountants from bad accountants. We can
tell good engineers from bad engineers. You’re really
not in any position to tell us that we can’t.” It is a phe-
nomenon that, with the increasing leveling of the avail-
ability of information that is coming to us, is going to
continue strongly in the direction of allowing con-
sumers to insist that they can make the choice whether
a lawyer, an accountant, an MDP or an engineer will
best serve them. They’re not very interested in what the
organized Bar or the CPA Society has to say about
whether they ought to be making that choice.
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Much of estate planning involves tax matters, and
questions of whether, for example, you have a disabled
relative who needs to be protected, or whether there are
other special family circumstances. Consultation with
an experienced professional is often important. Still,
many of the decisions revolving around typical estate
and trust planning are formulaic. So the question is:
Why don’t we, as a law firm, get together with some
clever programmer and start up an offshore site (so that
the bar association and attorneys general cannot get to
us) and let people design wills customized for their par-
ticular state. Of course, there will be a cover sheet that
shows how many signatures you need. You’ll have a
will, it will comport with current tax planning, and it
will deal with the situation where you have a Medicaid
situation or a situation with a relative who has a dis-
ability.

Now, let’s imagine, further, that a clever MBA who
can’t find a job with a major consulting firm decides he
or she is going to do this with a computer programmer,
with no lawyers involved. Suppose, further, that they
get one of these fancy new business systems patents
that the Supreme Court is moving closer toward, and
you ultimately discover yourself in a position where
not only are you not getting paid to do it, but you can’t
even do it without paying a royalty to somebody who’s
not even a lawyer.

I think changes in information technology are push-
ing us in the direction where the skills that we have, to
the extent that they have been relegated to ministerial
functions, are going to mean that the MDP is going to
be the practice that we’re going to see for many people,
not just big firms.

One of the major problems the bar has in trying to
prevent or stall MDP is that nobody knows what the
practice of law is; there are no definitions. If you look at
the ABA report on MDP, it contains an overexpansive
definition that includes everything.31 On the other
hand, I’ve had a member of a New York State Unautho-
rized Practice Committee say to me that in New York,
these days, the unauthorized practice of law means
showing up in court and claiming that you’re a lawyer
when you’re not. Just about anything other than that
will not get the Attorney General’s attention or the
attention of anybody else who could conceivably do
anything about it.

So you have a distinct problem with the definition
itself. One of the most fun examples of that is the Janu-
ary 22nd, 1999, decision of Judge Barefoot Sanders of
the United States District Court in Texas about Quicken
Family Lawyer. (If anybody here does his or her own
tax return and you buy Quicken Deluxe, you get two
CDs. One does your tax returns, which is probably
unauthorized practice. The other is called Quicken
Family Lawyer, and you can get little documents off

that CD for powers of attorney and whatever.) Judge
Sanders decided that the CD-ROM was engaged in the
unauthorized practice of law in Texas, and he enjoined
its sale.32 On the 29th of June of the same year the Court
of Appeals reversed his decision.33

The reason they reversed his decision was because
ten days earlier, the Texas state legislature had over-
ruled the decision by eliminating from the definition of
the unauthorized practice of law the computer pro-
grams that had an appropriate disclaimer, you know,
the stamp that says, “Check with the hapless lawyer
down the street.”

One very important aspect of the Quicken case is
that the owner of Quicken went directly to the legisla-
ture on the issue. They decided they weren’t going to
fool around with the courts. I have a good friend who
says the legislatures cannot be bought, but they can be
rented for one term at a time. I suspect that’s what hap-
pened. I would not want to impugn the integrity of the
Texas legislature, but it seems plausible. 

The massive economic power of many of the play-
ers in the field who are proponents of MDP, including
the big five accounting firms, will also make lawyer
resistance to MDP futile. The Texas Unauthorized Prac-
tice Committee has been on the forefront of trying to
shut down MDP. In 1998, they decided, in a fit of
hubris, that they were going to investigate Arthur
Andersen and get them to stop practicing law in Texas. 

Well, of course, none of the big five practice law
anywhere where they’re not allowed to practice law.
That’s what Arthur Andersen said. In addition to say-
ing that, they also hired Weil, Gotshal & Manges, which
shows they meant what they said. The Texas Bar Com-
mittee had a budget of about $60,000 to deal with this
particular issue all other issues that came up in that
year. 

It’s my understanding that the Bar Committee was
outspent by an order of magnitude in their prosecution
of the Arthur Andersen case. The complaint was simply
dropped after about a year. 

The final reason that I think we are headed for a
multidisciplinary practice scenario is the desire for the
liquidity of professional interests. Practicing a full range
of consulting (including legal services) improves the
ability to market and sell services.

There was an outfit called Centerprise where sever-
al accounting firms, including Urbach, Kahn, & Werlen
in Albany, came together, redefined themselves as pro-
fessional service firms, and intended to go public. The
financing was to be handled by Merrill Lynch. It was
$120 to $160 million. The idea is that they would sneak
in under the radar screens of the “big five” and grab up
all the middle-market companies in terms of the full
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PWC’s 1998 revenues are generally accurately
reported to be in the range of $15 billion. Ernst &
Young, perhaps the most aggressive, with only 80,000
worldwide employees, as opposed to PWC’s 135,000,
has been reported as seeking to achieve the same level
and generally is regarded as having revenues in the
area of $10 billion. These enterprises are enormous.

There is no doubt that the SEC has signaled clearly
that it would be very, very cautious in permitting any
structure in which both auditing and legal services
were attempted to be provided in a single entity. The
SEC Commissioners and the Chief of Enforcement have
begun to state that auditing will not be permitted in a
multi-entity where legal services are also provided.
Indeed, auditing is a singular cause of concern in some
of the consulting structures that presently exist, e.g.,
Arthur Andersen CPA is a distinct entity from Ander-
sen Worldwide Consulting, and Andersen Legal was
thought to have been yet a third distinct entity under
the Andersen umbrella. So we need to recognize that
the SEC has signaled significantly what its attitude is
likely to be.

Mr. Ostertag: The State Bar Association puts out an
annual publication known as Current Legal Issues Affect-
ing the Profession, and this year, Current Legal Issues
includes a definition of MDP.

Multidisciplinary practice is defined as “more than
one profession grouped in a single organization provid-
ing professional service to clients.” The format that is
generating current concern is the hiring of attorneys or
the acquisition of law firms by major accounting hous-
es, with the arrangement structured such that legal
services are being provided to clients by a firm that is
owned and controlled by professionals other than attor-
neys.

Multidisciplinary arrangements require relaxation
of traditional ethical standards that preclude non-
lawyers from practicing law or profiting from the own-
ership of law firms. This raises significant legal/ethical
issues for attorneys. These include the extent to which
an attorney can maintain professional independence in
an organization controlled by nonlawyers. When non-
lawyers engage in activities, conflicts of interest and
preservation of client confidence are concerns. The lat-
ter can be a particular concern when lawyers and
accountants are part of the same multidisciplinary firm,
as the lawyer’s obligation to preserve confidence may
conflict with the accountant’s duty to reveal client’s
activity in certain situations.

Multidisciplinary practice is really a misnomer.
Lawyers have all practiced in multidisciplinary settings
for as long as they have existed. Is there any lawyer
here who has not been able to communicate and deal
with other professional and nonprofessional people

range of consulting services. The offering was ultimate-
ly withdrawn because it was to have gone out the first
day that the UPS offering went out. According to the
published reports, Merrill Lynch decided that that UPS
offering made too much of an impact on the market to
have the Centerprise offering be secure.

One of the things that people in the Centerprise
organization will tell you is that not only would they
have gotten a substantial amount of money to put into
marketing, but also many of the partners in the firm
would have made out quite handsomely because of the
public offering and the now-public status of their firm
shares.

Of course, this is what the investment bankers went
through, most recently Goldman Sachs. There is an
increasing interest on the part of many professionals,
including some lawyers, in seeing the capitalization of
their firm skyrocket because it had gone public.

So what would I suggest that the Bar ought to be
doing? I think we should begin collaborating with the
other professions who wish to be in multidisciplinary
practices as an elective form of practice so that we can
protect our core values statutorily or in terms of ethics
rules. That will protect our clients’ confidentiality, the
freedom from conflicts, professional independence of all
of the actors, and our ability to be zealous advocates.

We need to work with these professions affirma-
tively and proactively to figure out how we’re going to
continue to provide civil and criminal legal services to
the poor, without which I think our system of justice is
a sham. I think that we need to work with our members
so that they are aware of the issues and so they can pre-
pare themselves for the changes that are overtaking the
profession now.

Mr. Rice: I take the position that if we lose the inde-
pendence of our profession, society is the loser. The
possibility that the legislatures are for sale or rent is a
very serious issue which thinkers on both sides of the
MDP issue have come to recognize.

The likelihood of Bar acquiescence is remote. With
that, legislative initiative becomes a serious question.
Where will the legislative initiative come from? There is
an increasing likelihood that what will be sought is not
individual state initiatives but, rather, federal preemp-
tion. That sets the battle for a classic confrontation
between the Tenth Amendment reservation of rights, to
regulate the professions as they have been, or whether
the commerce clause could be deemed sufficiently elas-
tic and expand so as to permit a national standard, not
simply for the practice of law, but to create a commis-
sion on the professions yet to be defined. We need to
recognize what is driving us. 
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when serving your clients? No. I suggest to you that
that MDP really is a misnomer, because it implies a rela-
tionship of equal, or perhaps unequal, status wherein
participants have a voice in the management, equal or
not, of whatever the multidisciplinary firm they are
operating. That’s not really what the proponents of
MDP are talking about.

Who are the proponents? Well, they don’t come
from the legal side of the establishment. They don’t
come from the legal profession. They come from the
accounting profession. They are the “big five.” They are
PricewaterhouseCoopers, Arthur Andersen, Ernst &
Young, KPMG, and Deloitte & Touche. They are the
prime movers of multidisciplinary practice. But they are
not alone.

Sears Roebuck is sitting out there waiting. So is K-
Mart. So is the Allstate Insurance Company, American
Express, and so are your local accountants and your
local title people, and all sorts of other people sitting
out there just waiting to see how this battle turns out.
These accounting firms want to be able to practice law.
Why? Money. Profit. Revenue. The market. That’s what
we’ve heard from this side of the table. “The bottom
line, stupid,” someone said. “Whose money do they
want?” Yours. Mine. They want your clients and they
want my clients. Money from any source they can get it.
Money, money, money.

They’ve been heard to describe the practice of law
as being something like, “management consultancy,”
and “just another professional service industry.”
“Another business line.” “Just another profit center.”
“An add-on service.” If they can’t practice law them-
selves because they lack the education and license, they
want you to do it for them. Not as the private practi-
tioners that you are now, but rather as their agent, their
operatives, their employees, and their subservients. If
they have to be your partners, they’ll live with that, for
now. Ideally what they want is to be your owners, your
superiors, with majority equity interest, and control
over you. They want to reap the profits off your backs,
creating another profit for themselves.

The big five are a formidable group.34 Their efforts
are worldwide. The largest law firm in France is Price-
waterhouseCoopers. Look at Martindale Hubbell’s list-
ing for Germany. You’ll find that PWC is listed as
lawyers in virtually every major city in Germany, and
actually throughout Europe.

The “big five” have a legal presence big-time in
England, in Wales, in Australia, and elsewhere. Current-
ly, they are working on Canada and, of course, the big
prize, the United States. The “big five” are recruiting
aggressively at the nation’s law schools.35 They are raid-
ing our nation’s leading law firms.36 They are already
employing thousands of lawyers in this country, cer-

tainly not to practice accounting. You don’t hire
licensed lawyers to practice accounting.

KPMG employs 775 lawyers in this country. Ernst &
Young, 900. Deloitte & Touche, 910. Pricewaterhouse-
Coopers, 1500 lawyers. They are employing, in this
country, larger numbers than Skadden, Arps.37

Arthur Andersen employs 2,700 lawyers in coun-
tries worldwide. Arthur Andersen’s legal service arm,
Andersen Legal, reported revenues for the fiscal year
ending last August at $480 million, 30 percent higher
than the previous year.38

Here in the United States, the “big five’s” so-called
legal service divisions would rank in size with our
major law firms as No. 1, No. 2, No. 7, No. 8, and No.
13 in the numbers of lawyers they employ. The New
York Lawyers Diary, 1999 edition, included KPMG as a
law firm here in New York on page 1212. Deloitte &
Touche is listed as a law firm here in New York, on
page 1005. They’re holding themselves out as law firms,
despite our unlawful practice statutes and ethical rules
of professional responsibility. They are not, however, in
the year 2000 edition, which is pretty interesting.

The ABA Commission on Multidisciplinary Practice
has determined that the large numbers of attorneys
working for the big five and others are misrepresenting
what they do,39 because they’re practicing law. These
attorneys are practicing in a setting not permitted by
the various codes of professional responsibility. They
are representing not their clients, but their employers’
clients, and that’s not permissible in most situations.40

Moreover, the employers and lawyers themselves are
probably violating statutes by permitting others to prac-
tice law in violation of statutes and codes of responsibil-
ity, and they are daring us to do something about it.41

Lawyers have certain core values. First is independ-
ence.42 Independence in representing our clients, free of
responsibility to anyone else, such as an employer, with
an agenda that is inconsistent with that of our client’s.
Second, we have an obligation to maintain the confi-
dences and secrets of our clients.43 And third, we have
the obligation to maintain complete loyalty and fidelity
to our clients, and to no one else.44 Lawyers can be
found mentioned in the United States Constitution. The
Supreme Court has described us as fiduciaries.45

Accountants have a completely different set of core
values. They do recognize the need for independence,
but their independence is from their clients, not toward
their clients.46 In the 1984 case, United States v. Arthur
Young,47 the Supreme Court referred to accountants as
the public’s watchdog.48 The accountants have an obli-
gation not to maintain the confidences and secrets of
their clients, but rather to inform.49 They have a public
responsibility that transcends any employment relation-
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look at it, study it, do whatever research you have to
do, get the client in, and talk to the client. This is where
we want to go.”

The attorney looks at the file, gets the client in sev-
eral times, and finally goes back to his supervisor and
says, “Mr. Supervisor, I’ve spoken to the client, and
what you tell me you want to do here and what the
firm wants to do here is not what the client wants to do
necessarily, and it’s not in the client’s interest.”

“Oh? But Mr. Lawyer, I told you, we want to go in
that direction.”

“Well, that’s all right, Mr. Supervisor, except that
the client, you know, it’s not in the client’s interest to go
there.”

“Well, Mr. Lawyer, we’re going there. And if you
can’t do that for us, then we’ll have to get somebody in
here who can. So what do you think about that?”

Well, the lawyer in this case happens to be a reason-
ably young lawyer. And he has one or two children in
college, with the expenses attendant upon that, and he
has to look upon his future employment and whether
or not it is going to continue. 

What is the lawyer to do? I’m not going to tell you
what he did. But the supervisor said to him, “If you
can’t play with the team, tell me now and we have to
get somebody who will.” And the Supervisor also says
to him: “And incidentally, Mr. Lawyer, give me your
file.”

So much for confidentiality. So much for the other
core values.

About a year-and-a-half ago the ABA Committee on
MDP was formed.53 It took much testimony. It collected
materials and information. It vacillated a number of
times, and then, inexplicably, recommended that
lawyers be permitted to form partnerships with non-
lawyers, to enter into MDP-type relationships with non-
lawyers.54 This would allow lawyers to share fees with
nonlawyers whether or not the primary purpose of the
MDP is to provide legal services and whether or not
lawyers or nonlawyers hold the majority equity inter-
ests.55

Why did the Commission fold? Obviously, it saw
those thousands of lawyers out there already working
for the “big five,” misrepresenting what they do. They
said lawyers have been overwhelmed by this problem,
and had better surrender while they can exercise some
control over those thousands of bad lawyers. The prob-
lem is that no one is enforcing the UPL statutes, and
who is enforcing the codes of professional responsibility
against those lawyers? 

ship with the client. Their obligation of fidelity is to the
public trust.50 The Supreme Court held:

A lawyer’s independence is his or her
responsibility and ability to provide
advice and service to his or her client
that is uninhibited by any relationship
with others. . . . The CPA’s independ-
ence is independence from his client
and in favor of the client’s creditors,
shareholders, and investing public. This
public watch dog function demands
that the accountant maintain total inde-
pendence from the client at all times
and requires complete fidelity to the
public trust.51

How can lawyers possibly conform their core val-
ues to those? They speak of Chinese walls. They have
tried that in England and it has been less than success-
ful. They talk about having set up separate entities in
England, which brought less than acceptable results.
One recent survey in England disclosed that after five
years of accounting/lawyering experience, 85 percent
of corporate financial officers were hostile to MDP and
only three percent favored it.52 Complaints included the
lack of lawyer independence, the inability to obtain
objective legal advice, conflicts of interest that Chinese
walls don’t protect against, lack of synergy between
lawyers and accountants, and high fees charged by
accountants for consulting work.

With less and less success in buying up large law
firms in the London area, the accountants there are now
seeking to absorb smaller practices. Satchel Paige had
an old saying. “Never look behind you. Someone may
be gaining on you.” For those of you in small firm prac-
tices, you’d better not look behind you, someone is
gaining on you.

The “big five” are trying, even here in America, to
create legal entities and divisions, “firms” they call
them, supposedly independent from the accounting
firms that finance them or otherwise hold out attractive
financial incentives.

They’re introducing various models. For example,
Ernst & Young has funded the creation of a new law
firm, with a name you’ve heard already in the context
of independence of lawyers. The name of the firm is
McKee, Nelson, Ernst & Young. 

Suppose there is a young lawyer working for one of
the big five accounting firms. His nonlawyer supervisor
walks into the office and says, “Mr. Lawyer, we have a
client for whom we’re doing a merger with another
company out on the coast, with which we also have an
interest, incidentally.” “But we’re doing a merger for
them. We’re handling that for them, and we need some
legal component to that. I want you to take this file,
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The Commission also recommended in the case of
MDPs controlled by nonlawyers, the MDPs must certify
annually that they, meaning the entire MDP firm,
lawyers, nonlawyers, and all its employees, have
observed and abided by the Lawyers’ Code of Profes-
sional Responsibility.56 Once again, the problem
becomes who is to monitor such enforcement? The
Commission responded that it is the courts in the vari-
ous states that are going to have to monitor this.57 It is
not as if the courts do not have enough to do; they now
have to monitor MDP firms.

Soon after the Commission rendered its recommen-
dations, the American Institute of CPAs dropped off its
response in the form of a resolution.58 The resolution
said, in effect, “Thanks, Commission, for taking on this
subject, but your recommendation is not exactly what
we had in mind for you.” They want us, as lawyers, to
compromise our core values to meet their financial
needs. The New York State Bar Association resounding-
ly turned thumbs down on the Commission’s recom-
mendation.59 And when the ABA met in August, their
House of Delegates voted it down three to one.60

Chairman Simmons sought to postpone the vote,
realizing he had no meaningful support. The House,
instead, voted that there should be no change in our
Codes of Professional Responsibility unless and until
sufficient evidence demonstrates a public need. The
Commission has continued its work. One would have
thought a change of mind might be forthcoming; how-
ever, they are sticking to their guns with explanations
and justifications and requests for help, and they want
input from the profession. If the Commission’s ultimate
recommendation is consistent with its original recom-
mendations, they are certainly going to be voted down
again.

This vote is not going to stop the “big five.” While
the ABA fiddles with the issue, the “big five” say that
their clients are clamoring for one-stop shopping. With
all the resources they have at their disposal, one would
have thought that when the ABA Commission asked
them for some hard evidence of that, the big five would
have produced it. But the “big five” admitted that they
had no evidence, only saying that having to deal with
attorneys who are not in-house is inconvenient for their
clients.

There may be some inconvenience, having to go to
two places instead of one, but if lawyer independence
has to be given up for the sake of convenience, I doubt
that clients are going to want to do that. The inconven-
ience factor really applies to the accountants and not to
their clients. It is inconvenient for an accounting firm to
have to deal with independent lawyers who represent
clients who tell them that what’s in their client’s interest
is not necessarily what the accounting firms want them

to do or where they want them to go. That is what is
very inconvenient.

It is not likely that the accountants will reserve and
implement unto themselves attorney codes of responsi-
bility. They don’t have any interest in that. The courts
will not have any real interest in auditing the non-
lawyer-controlled MDPs either. It would be very diffi-
cult to convince our Chief Judge, our Office of Court
Administration, and even harder to convince any Chief
Judge in the United States.

The SEC has put the ABA Commission on notice
that it will not countenance any arrangement wherein
organizations provide both auditing and consulting
services to an entity required to file with the SEC.61

For those attorneys who are solo or small-firm prac-
titioners, look at what has happened to your neighbor-
hood bookstore at the hands of Barnes & Noble and
Borders, and your local drug store at the hands of major
pharmaceuticals, and your local hardware store at the
hands of Home Depot. If there is a community bank,
Chase Manhattan and others are sure to buy it up. Fam-
ily farms are going the way of conglomerates. So will
the small law firms at the hands of accounting firms.
They are sitting on the sidelines just waiting, and it all
has to do with money. That’s the bottom line. MDPs are
not in the public interest at all. They are only in the
monetary interest of the “big five” and others like them.
If clients are made to understand what’s at stake,
maybe they will be supportive of us. They do want
objective advice from lawyers. They do want their
secrets and confidences protected. They do want your
complete loyalty and fidelity. 

What about pro bono? In New York we provide $300
million worth of totally volunteer free legal service
directly to the poor each and every year.62 That amount
doesn’t include the multiples more attorneys provide to
churches, hospitals, schools and local governments and
all the other charities that we provide it to. It seems
unlikely that the accounting firms are going to be inter-
ested in providing free legal service to the poor or to
our constituency. Indigent persons do not need the
services of an accountant; accountancy and indigency
are like oil and water.

Attorneys must start seeking enforcement of the
unlawful practice statutes. They have to start educating
their own people about what’s going on around them.
Lawyers must start enforcing the codes of professional
responsibility with regard to those people out there
practicing law when they shouldn’t be, and misrepre-
senting what they do.

Mr. Rice: One of the issues that seems to have been
skirted about is the whole question of demand and
whether there should be an issue of demand.
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(1999) (“A multidisciplinary practice (MDP), in its true form, is a
partnership owned by lawyers and professionals from other dis-
ciplines who work together to solve client problems.”).

2. See Mary Smith Judd, Accounting Firms Are Gobbling Up Law
Firms Abroad, Florida Bar News, March 15, 1999, at 16 (“MDPs
got their start in post-World War II Germany, where lawyers
and law firms were restricted to practice in single cities but
lawyers and tax accountants were allowed to practice togeth-
er.”).

3. Id. (“In recent years, MDPs have spread throughout western
Europe. Arthur Andersen and Deloitte & Touche bought law
firms in France, and in 1997 Arthur Andersen acquired the
largest law firm in Spain.”). See also Stuart A. Hoberman, Defin-
ing Multidisciplinary Practices, 8 N.J. Law.: Wkly. Newspaper 827,
April 19, 1999 (“MDPs have been functioning in Europe and
other parts of the world since the end of World War II, and ini-
tially consisted of lawyers and tax accountants.”).

4. A “notaire” gives advice on and documents real and personal
property transfers. Mary C. Daly, The Dichotomy Between Stan-
dards and Rules: A New Way of Understanding the Differences in
Perceptions of Lawyer Codes of Conduct By U.S. And Foreign
Lawyers, 32 Vand. J. Transnat’l L. 1117, 1117 (1999). A “conseil
juridique” counsels clients on business transactions. Id. For a
detailed discussion on different types of French attorneys and
legal advisers see Phillippe Fouchard, The Judiciary In Contempo-
rary Society: France, 25 Case W. Res. J. Int’l L. 221, 232-37 (1993).

5. Vincent R. Brotski, European Community Law And The EC
Lawyer’s Right To Practice In France After The Enactment Of Loi No.
90-1259, 25 Case W. Res. J. Int’l. L. 333, 333 (1993) (Loi. No. 90-
1259, adopted by the French legislature, “merged the profession
of avocat (attorney) with the profession of conseil juridique.
Prior to the change, avocats were qualified to appear in civil and
criminal courts, and could give advice in non-litigious matters,
whereas conseils juridiques of any nationality were only permit-
ted to give advice in non-litigious matters and in most instances
could not appear in court.”).

6. Conseils juridiques counsel the business community, while
notaires advise on and document real and personal property
transfers. See supra, note 4.

7. See supra, note 1.

8. Id.

9. Id.

10. See Siobhan Roth, Bar Going Nowhere Fast on MDPS, Legal Times,
Feb. 21, 2000 (Andersen and PricewaterhouseCoopers challenge
Dutch bar’s prohibition against MDPs by bringing appeal with
the European Court of Justice).

11. The relevant legislation in New South Wales, the Legal Profes-
sion Act 1987, was amended with effect from 1 July 1994 to
make multidisciplinary partnerships (MDPs) possible, at least in
theory, for the first time. Florida Bar News, at 16. (“In New
South Wales, Australia, legislation allowed accounting firms to
have law practices so long as 51 percent of the practice is owned
by lawyers.”). See also Rocco Camarere, Invasion Of The MDPs:
Your Livelihood At Risk?, 8 N.J. Law.: Wkly. Newspaper 1125,
1125 (1999) (stating that “only Australia has regulated multidis-
ciplinary practices. Ethics rules there require the partnership to
remain under the control of lawyers.”); Ronald A. Landen, The
Prospects of the Accountant-Lawyer Multidisciplinary Partnership in
English-Speaking Countries, 13 Emory Int’l. L. Rev. 763, 817
(MDPs require 51% of the owners to be lawyers) (hereinafter
“Landen”).

12. Ernst & Young established an affiliation with Donahue in 1996.
See Demarcation Dispute, The Accountant, Jan. 1, 1999 at 8.

13. But see Angela Wissman, Big Five Slow To Exploit Canadian Breach,
Ill. Legal Times, March 1999, at 1 (stating that “While Donahue
& Partners is member of Ernst & Young International, it oper-
ates as an independent law firm, taking some clients from

The U.S. Chamber of Commerce conducted a poll in
October of 1999, which was released in January. Inter-
estingly, since that time they have appeared to have
backed down substantially from the results. The press
release from the U.S. Chamber of Commerce stated “the
announcement of a poll that shows 70 percent of Ameri-
cans favor changing legal professional rules to allow
lawyers and other professionals such as accountants,
financial planners, to work together in the same firm.”
The press release goes on in great detail to laud the
wonderful inevitability, and the benefits. Interestingly,
however, what was curiously omitted from the press
release were the two questions posed to these 1,013 poll
respondents. The people who were polled over the tele-
phone were asked which of these two opposing views
were closer to their own:

Choice No. 1: “Some people think rules
prohibiting the joining of lawyers and
accountants and other professionals
should be changed to allow lawyers
and other professionals to work togeth-
er in the same firm. They argue if a
range of financial and legal services
were provided by the same firm, it
would be convenient for consumers
and reduce cost.” 

Choice No. 2 “Some people think these
rules should not be changed because
partnering of lawyers with other nonle-
gal professionals would lower the qual-
ity of legal services.”

Curiously, the second choice makes no reference to
conflicts of interest, preservation of client confidence,
independent judgment, or zealous advocacy. Rather, it
asks one to choose between what will be more conven-
ient and less costly, or whether it will reduce the unde-
fined and ambiguous nature of legal services. It is hard-
ly evidence of a serious, objective survey, and proof, if
not of nothing, at least of the disingenuousness of the
pollster. We need to avoid getting involved with this
kind of deception and speak more accurately of what it
is that we have been unable to effectively articulate in
the past. We have a unique role that needs to be pre-
served, and it’s the independence of that profession that
is in society’s best interest.

Endnotes
1. See Ward Bowers, The Case for MDPs: Should Multidisciplinary
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Effective Oral Arguments and Appellate Advocacy
This discussion highlights effective methods to be used at oral arguments and in appellate advocacy. The talk was given by two very
accomplished practitioners and former members of the judiciary. The panel included Judge John J. Gibbons, currently a practitioner
at Gibbons, Del Deo, Dolan, Griffinger & Vecchione and formerly Chief Judge of the United States Court of Appeals for the Third
Circuit; and Judge George C. Pratt, former Judge of the Second Circuit and member of the Judicial Conference’s Standing Committee
on Rules of Practice and Procedure.

The Honorable John Gibbons: Today we discuss
what you need to know to make an effective oral argu-
ment and to write a persuasive appellate brief. 

For successful appellate practice, you have to start
even before the brief, at the trial level. You cannot get so
wrapped up in the trial that you fail to preserve issues
on appeal. You cannot let getting along with the trial
judge or appearing nice to the jury deprive your client
of appellate issues. You have to make objections to evi-
dence. You have to make the directed verdict motion at
the end of the plaintiff’s case and at the end of the
entire case, because compliance with Rule 50(a) and (b)1

is mandatory. And you have to object to jury instruc-
tions pursuant to Rule 512 or there will be nothing to
appeal.

The most embarrassing question during oral argu-
ment often is: Where was that issue preserved in the
trial court? And if you can’t put your finger immediate-
ly on an appendix reference, you know you’re going to
be in trouble.

As to brief writing, the chief admonition is to be
selective in picking subjects to discuss. A brief with ten
brief points in 30 pages is not likely to be either useful
or persuasive to an appellate court. Selectivity means
careful thought about why an appellate court ought to
rule in your client’s favor. That usually requires empha-
sis on some policy reason favoring your client. Clutter
in the brief will simply distract the judges and their law
clerks from thinking about the policy reasons that may
favor your side. Think in terms of an opinion in your
client’s favor. What would an appellate judge want to
write about in your case? If you start with that frame of
mind, you are likely to come up with a persuasive
product. 

What is the difference between oral advocacy and
brief writing at the appellate level? The main difference
to keep in mind is that the average reader can absorb
information in printed form about ten times faster than
he can absorb information by listening. That is very
important to keep in mind in the pyramidal structure of
the federal courts, because as you get toward the top of
the pyramid, each judge has a lot more information to
absorb. The district judge sitting at a trial is concentrat-
ing on one thing at a time, whereas the appellate judges
in a typical panel will receive a set of 40 briefs. 

That time restraint means that for your oral presen-
tation, you must be even more selective. A trial court
may be willing to hear two hours of argument on a
summary judgment motion or a Rule 12(b)(6)3 motion
to avoid a ten-week trial, but the incentives on appeal
are entirely different. The appellate judge has to get
through the 40 sets of briefs and decide those 40 cases
before the next set of briefs arrives in his chambers. 

Now, a word about securing oral argument. The
Federal Rule of Appellate Procedure 34(a)(1) says, “Any
party may file, or a court may require, by local rule, a
statement explaining why oral arguments should or
need be permitted.”4 The Second Circuit has a local rule
that says, “Oral argument will be allowed in all cases
except those in which a panel of three judges, after
examination of the briefs and records, shall be of the
unanimous view that oral argument is not needed for
one of the following reasons,”5 and then the local rule
parallels Rule 34(a): “the appeal is frivolous, the dispos-
itive issues or set of issues have been recently authorita-
tively decided, or facts and legal arguments are ade-
quately presented in the briefs or record and the
decisional process would not be significantly aided by
oral argument.”6

Here in the Second Circuit, of course, as the local
rule indicates, the presumption is that you are going to
get oral argument. 

That is not true in all circuits, by any means. If you
have an appeal elsewhere, you have to check their local
rule be sure that you are not required to request oral
argument and give at least a letter or an insertion in the
brief as to why oral argument should be granted.

Should counsel ever suggest that there be no oral
argument? Rule 34(a)(1) permits you to do so7 but, in
my judgment, an appellant should never waive oral
argument. An appellee, perhaps, but probably not.

The key point is the distinction between the pur-
pose of brief writing and the purpose of oral argument.
A brief should tell the Court how it can write an opin-
ion in your client’s favor if it is disposed to do so. The
oral argument, on the other hand, is to enlist at least
two judges who are so disposed. 

Oral argument is an exercise not in legal reasoning,
but an exercise in applied psychology. Does it affect the
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a page in response to a question, like “Where was that
objection made?” or “Where does the record reflect that
a directed verdict motion was made?” For that purpose,
the person who is arguing the appeal should, with his
or her set of appendices, put Post-Its at the key places
to avoid wasting time looking for a reference in
response to a question that you should have anticipat-
ed. 

The most common error is to ignore the scope of
review. If you did not make a directed verdict motion,
maybe you have a new trial argument. But you certain-
ly do not have an argument for outright reversal.

What should you prepare? Again, I emphasize
selectivity because of the time restrictions. In the United
States Supreme Court you only have 30 minutes. In the
Ninth Circuit, you also have 30 minutes. They are the
only courts in the federal system where you have 30
minutes, unless the panel is being generous. In the Sec-
ond Circuit, the local rule is ten to 15 minutes. 

How do you prepare notes for an appellate argu-
ment? I recommend that you have two sets of pieces.
On one, write a precise opening statement: “My name
is, and I represent, and I will address issues one, three,
and five in our brief, unless the Court wants to hear
argument on something else.” On the second, prepare a
precise closing statement setting forth the precise relief
that you want in light of the scope of review. The
lamest way to end an argument is to just run out of
time and sit down without telling the appellate court
what judgment ought to be entered. That closing piece
ought to be on an index card, perhaps, so you can use it
as your last sentence. Aside from that, you have to rely
on an outline or notes, and they should refer to the key
or sympathetic facts, with appendix references to the
specific legal issues.

You should prepare yourself for questions from the
Court by asking, “What do I want the Court to hold?
What rule of law should the Court adopt in reaching
that holding? Would any other rule support the same
result? How will my rule work in actual practice? What
are the competing policy reasons in favor of or against
my rule? Is the panel free to adopt my rule, or would
the Court have to go en banc, or would we have to go
to the Supreme Court? Was the legal issue preserved in
the record, and if so, where? What weak points can I
safely concede without doing my client real harm?” 

Once you know the panel, you should check on the
background of the judges. See what you can learn about
their predilections and idiosyncrasies, and look for
prior opinions that may somehow bear on your appeal.
It is good psychology to refer to a judge’s prior opinion,
if it favors you. At that point, you are ready to select
what factual and legal issues to focus on in your ten or
15 minutes.

outcome? Judge Aldisert, my former colleague who
wrote a book that I recommend highly, Winning on
Appeal,8 always said, “You can’t win an appeal with an
oral argument, but you can lose it.” Of course, what he
meant was that you may, if not adequately prepared,
expose a weakness in your case that you managed to
conceal in the brief.

Most appellate judges who have written about oral
argument say that important though it is, it is, by neces-
sity, limited in time. And you might wonder why
judges sometimes ask for argument even when both
counsel are not enthusiastic about it. One reason, of
course, is a matter of internal advocacy. The judge sit-
ting on the panel may be interested in using the oral
argument to direct questions at one or both panel mem-
bers through counsel. There may be some internal
dynamics in the court, and you have to be able to be
sensitive to that and use it to your advantage.

Let’s assume that we all agree that you should ask
for oral argument. How do you prepare? First rule: Do
not depend on a prepared text.

In the Supreme Court of the United States the rule
is explicit. Rule 28 says, “The court looks with disfavor
on any oral argument read from a prepared text.”9 Fed-
eral Rule of Appellate Procedure 34(c) says, “Counsel
must not read at length from briefs, records, or authori-
ties.”10 It is the universal attitude of appellate judges,
state and federal, that an appellate argument read from
a prepared text risks putting them to sleep. 

Should you use an appellate specialist? The lawyer
who tried the case should have the greatest knowledge
of the record, and knowledge of the record is a key to
successful appellate advocacy. However, sometimes it’s
hard for a lawyer who tried the case to give up precon-
ceptions about the strengths and weaknesses of the
case, and sometimes it’s quite appropriate to bring in
someone to take a fresh look, even though that will
involve additional expense to the client.

Whether the original lawyer or an appellate special-
ist is chosen, there is a need for a thorough knowledge
of the record on appeal. A common mistake in appellate
advocacy is to forget what the record on appeal is and
to refer to things that the Court simply can’t take into
account. Rule 10(a) of the Appellate Rule says, “The fol-
lowing items constitute the record on appeal. The origi-
nal papers and exhibits filed in the district court, the
transcript of proceedings, if any, and a certified copy of
the docket prepared by the district clerk.”11 That is all
there is, and that is all the Court of Appeals can refer to,
except, for example, where you want to refer to a brief
which is not part of the record on appeal to make the
point that an issue was raised in the trial court. 

If there is an appendix, and usually there is, the
advocate must be able to pick up a volume and turn to
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You should prepare two outlines: The ten- or 15-
minute outline, and a short-form argument for use in
case the Court uses up your time with questions, as will
happen in perhaps two out of three cases. 

Should you go through a rehearsal? A moot court?
In my opinion, that is required in every federal appeal
worth pursuing. It is necessary, first of all, for a realistic
assessment of time. It is necessary that you do it in a
fairly large room so that you get used to projecting your
voice for the Court to hear you. If possible, you should
videotape it and go through the embarrassing exercise
of watching yourself and seeing all your terrible man-
nerisms, facial or otherwise, and all the infelicitous
expressions, such as “uh” or “like” that slip into your
presentation. Furthermore, you need to have someone
else develop questions and interrupt you, just as the
judges will almost always do. And ideally, you should
have someone give the appellee’s argument, if you’re
appellant; and vice-versa.

As to the actual presentation of argument, I suggest
you visit the courtroom in advance to get familiar with
the environment. It helps to know where to sit and
whether or not there is amplification. In the Court of
Appeals there is recording, so you have to keep your-
self within sort of the cone of the microphone. 

You also have to get familiar with the timer. In the
Court of Appeals, it’s a light device. Some other appel-
late courts are less formal, or at least less mechanical. 

In your address to the Court, you have to think
about voice projection. A lot of the judges are up there
in years and are too vain to wear hearing aids, so you
have to remember to speak up. 

Since you are engaged in an exercise in applied
psychology, you have to maintain eye contact. The
worst thing about a written presentation is that you
never get to make eye contact. You are trying to per-
suade two out of three, at least, that they want to go to
the conference as your advocate. You have to concen-
trate on creating a psychic bond with the Court. One
good way to do that is, in responding to questions, to
use the judge’s name. It is usually up there on the podi-
um. If not, you should try to personalize your argument
as much as possible. Your attitude should be respectful
but not obsequious. You are engaged in a respectful
intellectual exercise in the pursuit of a common subject,
and the Court does not demand obsequiousness,
though it has all the cards and you certainly must be
duly respectful.

In making reference to your client, since, as I say,
this is applied psychology, you have to personalize the
reference. Do not use “appellant” or “appellee.” Do not
use “plaintiff” or “defendant.” Use your client’s name.
To the extent that you can, symbolically have him up
there beside you with your arm around him because

you are sincere that you want a good outcome for this
decent person. That is the attitude that you want the
judges to take to the conference, where the client’s
cause is going to live or die.

On the other hand, an appellate argument is not a
jury argument. First of all, you do not have the time.
Secondly, many appellate judges are turned off by emo-
tional appeals to sympathy. You are walking a tight line
there. 

I am frequently asked: “Is there any role for humor
in an appellate argument?” If it is spontaneous, some-
thing just comes to your mind and it will add a moment
of levity, there is no great harm. But the only jokers in
an appellate courtroom are the judges. Be very careful if
you resort to humor.

As to appearances and mannerisms, first of all,
your attire should indicate the seriousness of the occa-
sion. You should not show up in blue jeans and a sport
coat. For a female advocate, no distracting décolletage.
When the judges go into chambers after your argument,
you want them talking about your client, not you.

How do you handle the inattentive bench? Some-
times you will encounter the judges who will be talking
among themselves. It may be a good thing. They may
be talking about how to decide the case in your favor.
But sometimes they may be talking about the next case.
If all three judges appear to be passing notes or talking
and not paying attention, judicious use of silence may
be appropriate. A momentary pause frequently will
bring the courts back to paying attention. But whatever
you do, do not appear irritated. If one judge is paying
attention, even though the other two are talking, talk
directly to him or to her, because that judge may be
your advocate in the conference.

Look for clues as to who your friend is on the court.
A question addressed to you may, in fact, be addressed
through you to some other member of the panel, and
you should be looking for signals like that and be pre-
pared to make the argument that will reinforce that
judge’s position in the conference. 

Sometimes a judge will serve you up a home run
question which, of course, you should have anticipated.
And if you get such an opportunity—I’ve seen it any
number of times—pause, look at the judge as if he’s just
had the most brilliant idea that’s come down in ages,
and then give your carefully rehearsed answer.

With respect to the appellee’s argument, if a judge
or court, during the appellant’s argument, seems to be
leaning your way, it is a good idea to start with what
that judge said as a way of introducing your argument.
If the appellant has scored some points and you think
you can answer them, no matter what you thought
about the order of the argument, start with those,
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Usually there is no advance discussion amongst the
judges. So three individuals have separately prepared
themselves to hear the oral argument. Needless to say,
they know that within a relatively few minutes they’re
going to do the most important thing they do as judges:
Vote. They have a tentative view as to the disposition of
particular issues in cases and as to the general outcome.

When the arguments for the morning are finished,
they go into the robing room, take off their robes, sit
down, and begin to discuss the cases one by one, and
they take a tentative vote. Granted, in a rare case, a
judge may say, “I’m not prepared to vote,” in which
case it will be deferred. But the judge recognizes that if
he or she is not prepared to vote, in a sense, it is a let
down to his or her colleagues. So, they are prepared to
vote. And the pressure is to try to dispose of the cases,
at least tentatively, right there. In the vast majority of
cases, that tentative vote becomes the final disposition
of the case. Cases are disposed of either by summary
order or by formal opinion, sometimes a signed opin-
ion, sometimes a per curiam.

Summary orders are reserved for those cases where
there is no jurisprudential reason for writing an opin-
ion, and it requires the agreement of all three judges.
“This case isn’t worth our time to write an opinion on.
It has particular issues of law that are a well-traveled
path. These facts fit into it very nicely. Get rid of it.”

Two-thirds of the cases in the Second Circuit are
disposed of by summary order. This reflects poorly on
attorneys. Why are you bringing such cases to the court
if there’s no real problem in the case that attracts the
attention of the judges? I don’t want to get into that.

The summary orders are traditionally prepared by
the presiding judge, although in some cases a presiding
judge is overworked and may ask one of the other
judges to help with it. However, a typical pattern is to
prepare a summary order in advance of the argument.
The presiding judge keeps them in a folder, and during
the conference, the following takes place, “Okay. Case
No. 1, so and so. Does anybody have a problem with
this case?” There will be a little bit of discussion. Every-
body is agreed. It’s got to be affirmed. “Is there any rea-
son to write an opinion, or can we do this by summary
order?” “Oh, by summary order.”

“Good. Here’s the order.” It’s done maybe 20 min-
utes after you’ve finished your argument. Those judges
who think about it may hold the orders until the end of
the week so they do not get filed until the following
week. But there are occasions when orders have been
filed in the clerk’s office affirming all the cases for the
day, and those were filed by 12:30 in the afternoon. Is
that an unfair disposition of the cases? No. The cases
got the proper consideration, and that’s the way they
came out.

because you may be interrupted and never get a chance
to the respond to the strong points.

The Honorable George C. Pratt: First, the first rule
of advocacy is to not annoy the mind you are trying to
persuade. This has lots of themes running through what
I’m allowed to say. 

Second, I ask you to show some empathy for the
judges and their problems. They have a pipeline of
cases that flow through. Their job is to handle these
cases and to hopefully decide all of them correctly,
although half the people who come before them always
think they’ve decided it wrong, but that’s all right. The
judges have no interest in the outcome of any particular
case. They are simply looking to find a proper way and,
generally, the easiest way to handle this particular
appeal. They are looking for decisive issues to focus in
on. 

By way of background, with respect to how things
work in the Second Circuit, I think there are three key
facts that drive the dynamics of the Second Circuit.
First, a local rule read by Judge Gibbons states that
there will be an oral argument in every case. The rule of
thumb that we operated under when I was there, and
as I understand they still do, is, pro se prisoners do not
get oral argument but everyone else does, unless it is
affirmatively waived.

Second, the decision in the vast majority of cases,
for all practical purposes, is made in the post-argument
conference, before the judges go to lunch. So your case
is going to be decided within, literally, minutes of the
time that you complete your oral argument. 

Third, judges in this court are scattered all over the
Circuit. If the decision is made immediately, you’ve got
a hot court. The judges are prepared. They get the cases
fully briefed four to five weeks in advance of the argu-
ment. Every judge does his or her own preparation on
the case.

Their styles in doing it are different. Some judges
will do all of their own preparation. Others will read all
of the briefs, or read as much of the appendices as they
feel is necessary. Some judges turn to their law clerks
for bench memos on particular issues, perhaps on entire
cases, using those bench memos to supplement their
own work. But when they come onto the bench for oral
argument, they know the cases. They have had no com-
munication amongst each other about the cases. They
do not exchange memos. They do not have preargu-
ment conferences. Oh, occasionally a word may be
passed in the robing room before you go on the bench:
“Hey, how about that third case on the calendar today?
Have you ever seen such a crazy argument?” But that is
unusual. 
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If there’s going to be an opinion written, the ques-
tion becomes whether it should be a per curiam or
signed opinion. Per curiams are generally reserved for
those situations where there is a single issue that needs
to be explained. The reason for writing an opinion is to
create some new law or a new application of the law. If
it is a more complicated situation, it will be a signed
opinion. Frequently, per curiams are prepared by the
presiding judge, but not always. The assignment of
opinions to particular judges is usually, as I understand
it, a matter of consensus.

Depending on what the opinions are, sometimes
you may wait until the end of the discussion to see how
many opinions are going to have to be written and who
wants to do them. Somebody will speak up, “I’d really
like to write on this one,” or “I don’t want to write on
this one,” and it’s generally worked out. In theory, the
presiding judge has the clout to say, “Okay. You write
this one and you write that one.” But there’s too much
collegiality in this court for any presiding judge to try
to throw his or her weight around in that manner. 

There are consequences of having an oral argument
in every case. One consequence, obviously, is that argu-
ment time is short. As indicated, it’s ten to 15 minutes
per side. Parties may get more time in a complicated
case. You also may get more time as the argument
develops. You can’t depend on the fact that you’re
going to be through in ten minutes. It is very much in
the control of the presiding judge. For instance, in my
experience with Judge Meskill, he took the assigned
amount of time very seriously, and when that red light
went on for the appellant, the first time the appellant’s
attorney took a breath, he would say, “Counsel, your
time is up. If you’d like to use some of your rebuttal
time, you may at this point, or you may conclude at this
point.” Other judges, if there’s an active discussion,
may let it go. But typically, ten or 15 minutes is what
you’re going to be stuck with. 

Because the argument is short, it is consumed large-
ly by questions. You are not going to get a chance to
make a speech. Judges use the oral argument to clear
up any uncertainties they may have about the case as a
result of their preparation. Also, as Judge Gibbons has
pointed out, sometimes they use the device of oral
argument to convince their colleagues on a point. If you
know a particular issue is going to come up in confer-
ence, either from past conferences or discussions on the
point, you may want to have counsel develop an argu-
ment rather than having you do it, particularly if you
think you’re going to have a “fight” over the thing. I
use the term “fight” in quotes, because while the argu-
ments in conference can get rather active at times, they
do not generate ill feelings. Overall, I think oral argu-
ments, from the judge’s viewpoint, tend to put the fin-
ishing touches on the judge’s thinking about the case.

The main conclusion you ought to draw from
everything I’ve said up to now is that the major load on
appeal is carried by the brief. The briefs are the center-
piece of the appeal. The judges and clerks study them
for hours, not like the 20-or-so-minute oral argument.
The brief should include every element that is essential
to your success on appeal. This particularly gets into
“Don’t annoy the mind you’re trying to persuade.” The
brief and appendix are tools for the appellate judge to
find the decisive issues in the case and make up his
mind as to how those issues ought to be decided. The
rules spell out what parts the brief must have and the
order in which they must be presented. If the judge
wants to know what the question presented is, he
knows to turn to a certain page. 

Two important things that are now required in the
rules are: one, summary of the argument; and two, a
statement with respect to every issue as to what the
standard of review is. If they are left out, it is a minor
annoyance to the mind you are trying to persuade.

In the brief, you are trying to give an accurate
analysis of each of the issues that you are presenting.
Your arguments should be supported by correct cita-
tions to the record for every fact that you rely on, and,
of course, correct citations to statutes and the cases.
Another thing you should keep in mind as a possibility
with respect to briefs is an addendum. It is permitted
by the rules and does not count toward the length of
the brief. 

It is critical to give the judge the tools necessary to
fully analyze the case. The judges spend most of their
time not at Foley Square, but at chambers or at home.
They don’t have the libraries there that are available at
Foley Square. If you’re dealing with a case that involves
a regulation, a rule of some agency, a local ordinance, or
regulations of a local planning board, these things are
not available in the remote locations. Everything neces-
sary for you to win the case should be in that appendix.

Panels in the Circuit are made up six months in
advance. The clerk puts together a group of cases for
each panel and sends them to the presiding judge. The
presiding judge approves the makeup of the work for
the sitting, assigns the times for argument, and notifies
the clerk of what they are. Once the calendar is
approved, it is sent to the judges and they start to pre-
pare for the next sitting. Up to the point that the calen-
dar gets approved, things are very flexible. But once
that calendar is approved, it is like an instant freeze.
Can you get a change? An adjournment? In a very rare
case. But you’d better have both your parents die and
your child in the hospital, and even then, probably not.
The brief is the key to the whole appeal. You may just
have to do without the argument. It is so complex to get
the panel together that has prepared this case that a
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Ms. Milton: I can say what I have heard from both
the judges who have participated in the video argu-
ments as well as the members of the Bar, that when
everything is working well, it is almost like being there.

But, I think if you polled all of the 13 active judges
of the court, I’m sure we’d have 13 different opinions as
to each judge’s individual view. From our perspective,
when it works, it’s a great system. I think it saves you
time and your client’s time and money. We have
worked very hard, and the court has invested a tremen-
dous amount of financial resources into making the sys-
tem as state-of-the-art as we can. I can only hope, as
technology progresses in the coming years, that we’ll be
able to make it even better and refine it even more.

The Honorable Pierre N. Leval: I’d like to add a
word to what Ms. Milton was saying. It’s a terrific sys-
tem. It works very, very well. 

I’d like to point out to those of you who are going
to use it one little quirk that can be helpful to you in
your argument. There is one difficulty with respect to
the system: it is difficult for the judge to interrupt and
ask a question. When a judge tries to ask a question,
sometimes the remote advocate does not hear and does
not stop to allow the judge to ask the question; it is dif-
ficult and frustrating. What I often try to do is wave,
make an extreme motion, to try to have the advocate
see me, if not hear me, so he’ll let me ask my question. I
would urge you, if you’re using that system, to be
watching the image of the judges so you can see if they
are trying to ask a question. And if you see the judge
trying, you should stop and let the question be asked,
and the voices will flow in the opposite direction. Other
than that little glitch, I think it’s a terrific system, and
there’s no reason to be hesitant to use it.

The Honorable John M. Walker: I think the system
works very well. I don’t find any real distinction
between using video conferencing and regular oral
argument. Like counsel, I quickly become absorbed in
the issues.

The Honorable George C. Pratt: There’s one dis-
tinct advantage, from the attorney’s point of view, over
being in the courtroom, in terms of watching the
judges. If an attorney has a question from the judge on
the left wing, he generally doesn’t have the foggiest
notion about what’s going on the right wing. But with
the video, he can see all three in front of him at the
same time.

One related point to that is, for eye contact, it isn’t
there, literally. But you’ve got to remember you’re talk-
ing into a camera lens. Actors get used to this, I guess,
but it’s not easy for attorneys. It’s something to remem-
ber. If you watch the video monitors, from the judge’s
perspective, you’re never looking at them. Whether this
affects, subconsciously, the whole eye contact theory, I

change just can’t be made. The same panel may never
again sit in history. 

I understand orders on all motions today are signed
by the clerk. When I was there, some motions were
signed by the clerk, some were signed by a judge, and
some were signed by three judges. There are three types
of motions. Some of the simpler procedural kinds of
motions are handled by the clerk’s office. Others are
one-judge motions. More dispositive and critical
motions are three-judge motions.

Up until the time a case is calendared, one-judge
motions are sent to the applications judge. Every week
a judge is assigned as an applications judge, and his job
is to field these things. When the case gets calendared,
it then gets sent to the presiding judge of the panel. If
it’s a three-judge motion, it will be assigned to the panel
that is sitting on the Tuesday that the motion is return-
able. If the case hasn’t been calendared and is an emer-
gency motion, it will go that way anyway. Otherwise, it
may come up through the merits panel. However the
motions are decided, they’re all signed by the clerk.

Argued motions, bail applications, stays, sometimes
a motion to dismiss, and mandamus petitions are fre-
quently argued on Tuesdays. The judges are assisted by
the memos given to them by the motions clerk. Virtual-
ly all motions are decided from the bench, sometimes
while they are being argued. Very often the presiding
judge will say, “Counsel, we don’t need to hear any
more. We’re going to deny the motion,” or “Grant the
motion.” 

To sum up, I think the key to understanding the
dynamics of Second Circuit operations lies in the fol-
lowing three critical facts. One, you get oral argument
in every case. Two, the decision is made immediately
after the arguments. And three, the judges are scattered
all over the lot and don’t have access to all the
resources that they would have if they were in Foley
Square. Thank you very much.

QUESTIONS:
Speaker: This question relates to video conferenc-

ing or oral argument by video which the Second Circuit
now allows. I myself have found that as we got into the
oral argument, all of the judges on the panel and I were
so engaged in the issues in the case that there was no
sense of disconnect or distance as a result of the televi-
sion camera. But I wondered, is there yet any reaction
from either present judges who have participated, or
judges who have served in the past and who have per-
haps heard from other judges presently sitting? Do the
judges react as well to a video argument as they might,
perhaps, to an in-person argument?
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am not sure. I have not been up on the bench on the
recipient side of it. But, I would be worried about that.

Ms. Milton: One other note on the video conferenc-
ing that I would suggest to anyone using it, is to
remember that you’ll be standing at a podium and there
will be a microphone. Just as you would at 40 Foley
Square, please remember to speak into the microphone.
The one thing I have heard back from the judges is that
sometimes counsel drifts in and out. It’s not that the
line is going down. It’s that counsel is moving out of
that cone of audibility with respect to the microphone.

So just like Judge Gibbons suggested, if you have a
video conference argument from a remote site, just as
you would for any courtroom, get there a few minutes
early. Check in with the clerk’s office in the remote
courthouse. Identify yourself. Make sure the micro-
phone is the right height for you. Look at the camera
lens and accustom yourself. It only takes a few minutes,
and I think it will make you more comfortable. I think it
will certainly add to the quality of your advocacy, to the
judges’ ability to hear you, and help them become
absorbed in the issues you’re discussing, as opposed to
the little technological glitches that the judges have
noted.

Speaker: Judge Pratt, when you were sitting on the
court, you expressed a very strong point of view about
footnotes and briefs; namely, you told us not to write
them, and if we did, you wouldn’t read them. I’m won-
dering if your point of view is the same today. I’d also
be curious to know what Judge Gibbons’ thoughts are
on that subject.

The Honorable George C. Pratt: I detest footnotes
and always have. I used to circulate a memo amongst
my colleagues every year on April Fool’s Day giving
the footnoting averages of each of the judges and
awarding for the least number of footnotes, the longest,

the worst footnote, and whatever. The effect, over the
13 years I was on the court, was to reduce the average
number of footnotes per opinion from somewhere
around nine to somewhere below four. From my read-
ing of advance sheets and so forth, it appears that aca-
demics coming onto the court have allowed the court to
go to hell on footnotes. As an attorney writing a brief
now and then, I sometimes say, “Gee. There can’t be a
reason for the footnote.” And I put the rigid test to it. If
it is important, put it in the text; if it is not, leave it out.

The Honorable John Gibbons: There are occasions
where a footnote is appropriate. But in the typical brief,
if there are more than two footnotes, you are apt to be
including material that you did not need and will not
persuade anybody. I think I, as an opinion-writer, erred
on the side of too many footnotes.
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occurring prior to the enactment of the CDA. This
results in a considerable amount of uncertainty for
owners and operators of Internet service providers. The
court, citing its reluctance to render advisory opinions,
declined to comment on the outcome of the case under
the CDA. Though this consideration is understandable,
excessive caution in an area of law left largely unchart-
ed can only create more opportunity for litigation. This
commentator therefore urges future Court of Appeals
decisions to clarify the impact of Lunney under the pro-
visions of the CDA. 

II. Lunney v. Prodigy Services Co.
In December 1999, the Court of Appeals decided

the case of Lunney v. Prodigy Services Co.10 The Court
held that (1) an ISP is not a “publisher” for defamation
purposes, (2) an ISP is protected by qualified privilege
from liability in defamation actions, and (3) an ISP is
not liable for negligence where it failed to prevent an
impostor, using plaintiff’s name, from opening accounts
he then used to send profane, threatening e-mail mes-
sages and post vulgar messages to an electronic bulletin
board.11

The events giving rise to the case began in 1994,
when several accounts were opened with Prodigy Ser-
vices Co. (“Prodigy”), an ISP, by an unknown third
party using the name of Alexander Lunney, a 15-year-
old boy scout. The impostor sent a lewd and threaten-
ing message to a local scoutmaster in Lunney’s name.12

The local police, contacted by the scoutmaster, subse-
quently confronted Lunney, who denied he was the
author of the message. The police accepted Lunney’s
denial and his claim of innocence.13

On September 4, 1994, a Prodigy representative
wrote to Lunney, informing him that his account had
been suspended due to “transmission of ‘abusive,
obscene, and sexually explicit material.’”14 Lunney
responded to Prodigy by letter, explaining that he had
never subscribed to Prodigy’s service and that anyone
who had opened an account in his name had done so
fraudulently. Prodigy then apologized to Lunney, and
informed him that four other accounts had also been
opened in his name, but had been closed within two
days after they were opened.15 During the course of this
exchange in correspondence, a Prodigy employee
memorialized the results of the Prodigy investigation in
an electronic bookkeeping record.16 The memo stated,
inter alia, that “Alex Lunney . . . is a non-pay disconnect
subscriber 143 days delinquent.” The plaintiff claimed

I. Introduction
Worldwide, millions of individuals, educational

institutions, and business entities currently subscribe to
the Internet.1 Most use the Internet for legitimate pur-
poses, whether for communication, entertainment, edu-
cation, or commerce. Occasionally, however,
malfeasants fraudulently obtain an account with an
Internet Service Provider (ISP) under another individ-
ual’s name, without the latter’s consent. When a wrong-
doer sends threatening or obscene messages under
someone else’s name to e-mail inboxes or electronic bul-
letin boards managed or owned by an ISP, is the ISP
liable for defamation to the innocent third party whose
identity was misappropriated? Furthermore, is the ISP
negligent by allowing an unknown party to open an
account without verifying their bona fides? Legal prece-
dent on torts arising within the context of Internet use
has been sparse. Despite the rapid rise of Internet popu-
larity over the past ten years, only a few cases nation-
wide have provided any concrete guidance on the issue
of ISP liability. In New York, only two cases, Cubby v.
CompuServe,2 and Stratton Oakmont v. Prodigy,3 have
examined similar issues, though they resulted in oppo-
site conclusions. Recently, however, in the first opinion
on this issue by a state court of last resort, the New
York Court of Appeals decided the case of Lunney v.
Prodigy Services Co.4

In Lunney, a unanimous court5 granted ISPs a com-
mon-law qualified privilege6 in defamation suits that
had previously been available to other communication
conduits, such as telephone and telegraph companies.7
In addition, the court absolved ISPs from negligence,
thus obviating the need for them to institute an elabo-
rate and costly system for conducting detailed back-
ground checks of all applicants who wish to open an
Internet account.8

This comment asserts that the Court of Appeals cor-
rectly decided this case by limiting the liability of ISPs.
The outcome of Lunney is correct for three reasons.
First, it comports with most prior holdings of signifi-
cant cases on this issue from other jurisdictions. Second,
the outcome in Lunney, though decided under New
York law, is consistent with the provisions of the Feder-
al Communications Decency Act of 1996 (CDA).9 Third,
public policy considerations, including those elucidated
by the CDA, are well-served by limiting an ISP’s expo-
sure to liability. Though this comment lauds the out-
come reached by the Court of Appeals, it is nonetheless
concerned by the narrow applicability of Lunney. The
decision makes clear that it is limited to situations
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that this record was posted on Prodigy’s network “for
months after this action was commenced.”17

The plaintiff filed suit seeking to hold Prodigy
liable for messages sent by the impostor and for the
posting of the investigatory memo on Prodigy’s net-
work. The suit was based on three theories: (1) libel,
(2) negligence, and (3) harassment/intentional infliction
of emotional distress. Prodigy filed three motions for
summary judgment, all of which were denied by the
Supreme Court. On a consolidated appeal resulting
from the denial of the second and third motions, the
Appellate Division reversed and granted summary
judgment to Prodigy, holding that (i) the messages were
not “of and concerning” Lunney and thus did not
defame him, (ii) the stigma associated with the mes-
sages did not amount to defamation, and (iii) Prodigy
was not the publisher of the messages and, even if it
were, it was entitled to qualified privilege sheltering it
from liability.18 Lunney was granted leave to appeal.19

The Court of Appeals held that Prodigy was not
liable for either defamation or negligence. The court
stated that, for defamation purposes, an ISP is not a
publisher where it transmits messages authored by
third parties to e-mail inboxes or electronic bulletin
boards. It arrived at this conclusion by likening ISPs to
a telephone company; its role in transmitting electronic
messages is similar to that of a telephone company,
“which one neither wants nor expects to superintend
the content of its subscribers’ conversations. . . . In this
respect, an ISP, like a telephone company, is merely a
conduit.”20

In coming to this conclusion, the Court drew a dis-
tinction between e-mail messages and posts to electron-
ic bulletin boards.21 The Court noted that “[t]he public
would not be well served by compelling an ISP to
examine and screen millions of e-mail communications,
on pain of liability for defamation.”22 However,
although the court found that Prodigy was not a pub-
lisher of the electronic bulletin board in this instance, it
did not altogether eliminate potential ISP liability in
other circumstances, stating that this was “[n]o occasion
to hypothesize whether there may be other instances in
which the role of an electronic bulletin board operator
would qualify it as a publisher.”23

On the issue of negligence, the Court of Appeals
based its decision to absolve Prodigy of liability on
public policy considerations. It reasoned that to find
otherwise would require Prodigy to perform in-depth
background checks of millions of potential customers in
order to guarantee against defamatory communications.
To do so would “open an ISP to liability for the wrong-
ful acts of countless potential tortfeasors committed
against countless potential victims. There is no justifica-
tion for such a limitless field of liability.”24

Notably, however, the Court declined to examine
the applicability of the Communications Decency Act to
the case before it. As the facts of this case arose before
the enactment of the CDA, the Court cited its unwill-
ingness to issue advisory opinions on matters that are
not ripe for adjudication. It noted that “[g]iven the
extraordinarily rapid growth of this technology and its
developments, it is plainly unwise to lurch prematurely
into emerging issues, given a record that does not at all
lend itself to their determination.”25

III. Analysis
In order to establish a prima facie case of defama-

tion under New York law, a plaintiff must show the fol-
lowing elements: (1) a false and defamatory statement
of and concerning the plaintiff; (2) the publication by
the defendant of such statement to a third party;
(3) fault on the part of the defendant, the degree of
which depends on the status of the plaintiff;26 and, (4)
injury to the plaintiff.27 Individuals or entities who are
not the authors of the defamatory statements may be
held liable.28 However, there is no potential for liability
unless the defendant in question has “some editorial or
at least participatory function” in connection with the
dissemination of the defamatory material.29 

For purposes of assessing liability for defamation,
courts have identified three categories of individuals or
entities who disseminate information: publishers, dis-
tributors, and common carriers.30 Each category pur-
ports to reflect the extent of participation or editorial
control exercised by an entity or individual, and deter-
mines whether liability for defamation can be imposed.
Typically, one is deemed a publisher where one “partic-
ipated in preparing the message, exercised any discre-
tion or control over its communication, or in any way
assumed responsibility.”31 By repeating or republishing
a libelous statement, a publisher is liable for defamation
as if he had been the original author.32 A distributor,
likened to a newsstand owner who distributes printed
matter without knowledge as to its contents, will not be
found liable in the absence of fault. Liability is notice-
based, and found only where the vendor either knows
nor has reason to know of the possible defamatory con-
tents he or she sells.33 Finally, a common carrier, such as
a telephone company, exercises little or no editorial
function in that it generally acts as a conduit and auto-
matically transmits communications from one place to
another without knowledge of the transmission’s con-
tents.34 As a result, a common carrier cannot be held
liable for defamation.35 Regardless of the standard
applied, however, the disseminating individual or enti-
ty may be accorded a common law qualified immunity
which further shields it from liability.36 Insulated by a
qualified privilege, an individual or entity is subject to
liability only if the plaintiff can prove malice or bad
faith.37
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cy Act.47 The provisions of § 230 largely reflect the
majority of caselaw emanating from lower state and
federal courts. For one, § 230(c)(1) of the CDA states
that an ISP is not considered a “publisher,”48 facially
mirroring the holding in Lunney. Moreover, the statute
absolves ISPs of liability where they reserve the right to
exercise editorial control. The CDA states, in relevant
part: 

No provider . . . of an interactive com-
puter service shall be held liable on
account of—

(A) any action voluntarily taken in
good faith to restrict access to or avail-
ability of material that the provider or
user considers to be obscene, lewd, las-
civious, filthy, excessively violent,
harassing, or otherwise objectionable,
whether or not such material is consti-
tutionally protected; or 

(B) any action taken to enable or make
available to information content
providers or others the technical means
to restrict access to material described
in paragraph (1).49

This “good samaritan” provision absolves an ISP of lia-
bility for actions taken to restrict access or availability
of generally offensive or objectionable material, includ-
ing such material that is potentially defamatory. There-
fore, by refusing to adopt the “ISP as publisher” rule
proposed by Stratton Oakmont, the Lunney court, though
declining to examine or discuss the applicability of the
CDA to the instant case, provided state common law
protection to ISPs consistent to that provided by federal
law.50

Although there is little doubt that Lunney suffered
(at least to some degree) distress at having his name tar-
nished, public policy considerations—including those
promoted by the CDA51—compel the limitation of ISP
liability. First, the burden of requiring ISPs to monitor
millions of messages transmitted over their networks
every day would render operation of an ISP cost pro-
hibitive and unduly burdensome. In the United States,
150 million people currently use the Internet, at an
average of six times per week.52 Mandating surveillance
of every message sent by each Internet subscriber
would cause electronic communication to grind to a
halt. Second, the same rationale would apply to requir-
ing an ISP to institute procedures to conduct detailed
background checks on every applicant who wishes to
open an account. Five million Americans opened Inter-
net accounts in the first quarter of 2000, and this trend
is expected to remain steady.53 The resulting cost of
identity verification for each new subscriber would be
astronomical. Moreover, even an individual ISP cus-

Until Lunney, New York courts differed on whether
an Internet service provider is a publisher, a distributor,
or a common carrier for purposes of assessing liability
for defamation.38 At the heart of this disagreement lies
the issue of ISPs reserving, rather than exercising, the
right of editorial control. At the time the incidents giv-
ing rise to Lunney occurred, Prodigy had installed an
automated program which automatically excluded a
selected list of epithets that were transmitted over its
network.39 Lunney argued that this automated system
constituted editorial control by Prodigy, thereby render-
ing the ISP a publisher rather than a distributor. The
court in Lunney rejected this argument, finding an ISP’s
reservation of the right to edit or delete messages due
to inflammatory or threatening content does not make
it a publisher.40

The court then bifurcated its analysis, applying the
law separately to the e-mail message and the posts to
the electronic bulletin board. In reference to the trans-
mission of e-mail messages, the court found that an
ISP’s role is similar to that of a common carrier, noting
that its function is akin to that of a mere conduit.41

Turning its attention to the issue of electronic bulletin
boards, the court characterized Prodigy’s role as gener-
ally passive, and thus not equivalent to the editorial
control generally exercised by a publisher. Ultimately,
the court decided that even if Prodigy could be charac-
terized as a publisher, the qualified immunity accorded
to telephone and telegraph companies42 should be
extended so as to apply to Internet service providers.
The qualified privilege would render an ISP immune
from defamation liability, subject to plaintiff’s showing
of actual malice,43 e.g., knowledge of the falsity of the
message. And, as the Lunney lower court opinion point-
ed out, this is “a showing which a plaintiff will rarely if
ever be able to make.”44

IV. The Benefit of Lunney
The holding in Lunney reflects the outcome of most

prior cases decided on both the state and federal level.45

The notable New York exception to this list of cases is
Stratton Oakmont v. Prodigy Services Co.46 In Stratton Oak-
mont, the New York Appellate Division found an ISP to
be a publisher based on the mere fact that it had imple-
mented an automated filtering system and reserved the
right to exercise editorial control. This holding resulted
in the unfortunate outcome that an ISP was more likely
to be held liable for exercising editorial control, thus
being punished for a good faith attempt to excise possi-
bly defamatory content from a third party author’s
message. On the other hand, ISPs with a total hands-off
policy, though more likely to enable third parties to
post or send messages of a more outrageous nature,
would be shielded from liability. Largely due to the par-
adox stemming from the Stratton Oakmont holding,
Congress enacted § 230 of the Communications Decen-



NYSBA NYLitigator |  Winter 2000  | Vol. 6 | No. 2 47

tomer whose background had been cleared may
nonetheless author defamatory, threatening, or harass-
ing messages. As a result, an ISP would still be on the
hook, despite its good faith efforts to prevent impostors
from fraudulently opening one or several accounts. The
court in Lunney recognized this problem, noting that
placing this burden on an ISP would expose it to poten-
tially unlimited liability.54 Third, the requirement for
ISPs to monitor transmission of all e-mails sent and
received on its network would result in an unjustifiable
invasion of privacy of all Internet subscribers. Every
Internet user who sends electronic messages via an
ISP’s network would have the contents of his or her let-
ter read, no matter how personal or embarrassing the
account contained within it. 

Despite the significance of Lunney as the first opin-
ion on this matter by a state court of last resort, its
scope and applicability to post-CDA cases is unclear.
Though the CDA provides that an ISP is not a publish-
er,55 it is uncertain whether its provisions accord ISPs
immunity from notice-based liability.56 Moreover, its
effect on ISP liability for other forms of online torts is
uncertain.57 The court’s reluctance to discuss these
issues was overly cautious, and subsequent decisions
should clarify Lunney’s reasoning and its applicability
under the CDA in order to limit future litigation. 

IV. Conclusion
In 1999, 200 million people worldwide accessed the

Internet for research, entertainment, or business pur-
poses.58 One billion people are expected to be online by
the year 2005.59 Prodigy, one of the larger Internet serv-
ice providers in the United States, had 1.5 million sub-
scribers at the end of 1999.60 Imposing broad liability on
ISPs to control the millions of messages transmitted
daily on their networks would impose on them the
impossible task of assessing the defamatory potential of
each transmission. The mere possibility of online
defamation does not justify the resulting increase in the
cost of operating ISPs or the invasion of privacy to
Internet subscribers. 

The Lunney decision took a step in the right direc-
tion by substantially narrowing ISP liability for defama-
tion arising under state law, and supplementing the
provisions of the Communications Decency Act of 1996.
The only problem with Lunney is that uncertainties
regarding ISP liability remain. The hesitance of the
court to set clear parameters for online tort liability will
only serve to cause more ambiguity in an area of the
law which has remained largely uncharted. Nonethe-
less, the reasoning underlying this holding promises to
be of significant precedential value in limiting the liabil-
ity of ISPs. 
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