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A Message from the Outgoing Chair

It has been often said that
the strength of our Section is
the direct result of the work of
our committees. | am happy to
say that this year has been no
exception. Two of our com-
mittees produced reports that
have been well received and
are excellent examples of how
our Section repeatedly takes
the lead on important com-
mercial and federal litigation
issues.

The first report was prepared by the Section’s Immi-
gration Litigation Committee, chaired by Clarence Smith,
Jr. and Michael D. Patrick. The report was approved in
January by both the NYSBA’s Executive Committee and
House of Delegates. It is now the official position of the
NYSBA. Special thanks are owed to Charlotte Smith,
Kamaka Martin and Sophia Goring-Piard, who presented
the report to the House of Delegates. The report reviews
the continuing impact of immigration cases in the Sec-
ond Circuit Court of Appeals and the efforts taken by the
Second Circuit to reduce the backlog of cases, including
the use of a Non-Argument Calendar for asylum appeals.
It makes several recommendations that were adopted by
the House of Delegates, including:

= Expansion of the size of the Board of Immigration
Appeals from 15 to at least 23 members;

= Increasing the number of immigration judges na-
tionwide by at least 75 judges, with commensurate
increases in staff and law clerk support;

= Creation of a training and mentoring program for
poorly performing immigration attorneys and the
expansion of pro bono representation; and

= Increasing the sanctioning power of members of
the Board of Immigration Appeals and immigration
judges.

In an example of inter-bar association cooperation,
our Section and the House of Delegates endorsed a report
by the Committee on the Federal Courts of New York
County Lawyers’ Association and NYCLA'’s additional
recommendations to promote the efficient and just resolu-
tion of immigration appeals in the Second Circuit:

= The Second Circuit’s adoption of a liberal remand
policy for decisions that lack sufficient clarity and
reasoning to enable the Second Circuit to provide
effective and meaningful review;

= Discouragement of government opposition to mo-
tions to stay;

= Amendment of the Second Circuit’s Pro Bono Panel
Plan to provide a larger pool of attorneys the op-
portunity to engage in pro bono representation;

= Arequirement that the Board of Immigration
Appeals make all of its decisions available to the
public;

= Encouragement of The Department of Homeland
Security to exercise its prosecutorial discretion and
allow eligible aliens to apply for relief from remov-
al, despite possible procedural bars; and

= Elimination of the BIA’s practice of issuing af-
firmances without opinion and the creation of a
requirement that the BIA issue fully reasoned deci-
sions in all cases.

Another important and timely report addresses the
importance of the sealing of documents in business litiga-
tions. It was prepared by Bob Schrager, Howard Fischer,
Steve Madra and Megan McHugh from our Section’s
Commercial Division Committee. The report, which was
adopted by our Section’s Executive Committee in Decem-
ber and approved by the NYSBA'’s Executive Committee
in January, reviews New York, Federal and Delaware Law
and recommends that in business cases in New York,
justices should be given greater discretion in weighing the
competing policy concerns with respect to the sealing of
documents. The report emphasizes the need to provide
greater confidence to both counsel and litigants that infor-
mation will be kept confidential and, in turn, continue to
make the New York State courts, specifically the Com-
mercial Division, the forum of choice for the resolution of
commercial disputes.

Our Annual Meeting, ably chaired by Section Vice-
Chair David H. Tennant, was a huge success and we
are publishing transcripts of the two outstanding CLE
programs that we presented. Former Chief Judge Judith
S. Kaye moderated “Behind the Veil: A Frank Discus-
sion About Our Appellate Courts,” in which she “inter-
viewed” Chief Judge Jonathan Lippman and U.S. Circuit
Judge Richard Wesley about the workings of our appel-
late courts. Responding to the needs of lawyers in chal-
lenging economic times, we offered a second program,
entitled “The Future Ain’t What It Used to Be: Finding
Opportunity in a Changing Economy,” that was led by
Prof. Gary Munneke of Pace Law School and tackled a
tough question: How can lawyers not just survive, but
thrive in a changing economy? The panel consisted of
Harry P. Trueheart, Chairman, Nixon Peabody LLP;
Teresa Wynn Roseborough, Senior Litigation Counsel,
MetLife; Michael Rakower, Law Office of Michael C. Ra-
kower, P.C.; and Jim Hassett, LegalBizDev.

Of course, the highlight of the day was our Section’s
annual luncheon. We were honored by the presence of
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over 60 justices and judges from all levels of the New
York State and Federal courts, NYSBA President Michael
Getnick, NYSBA President-Elect and former Section
Chair Steve Younger, several former NYSBA presidents,
including Mark Alcott and Bernice Leber, and many for-
mer Section Chairs who gathered with us to express their
support of the Section and its many activities.

It was a privilege for the Section to present the
Stanley H. Fuld Award for Outstanding Contributions to
Commercial Law and Litigation for 2010 to Chief Judge
Jonathan Lippman. Former Chief Judge Kaye (who
received the award in 1997) made the presentation of the
award to Chief Judge Lippman. The creation of the Com-
mercial Division was the direct result of a report that was
prepared by our Section. We are a Section that produces
results and helped create the Commercial Division after
the bench and the bar identified the need for a business
court in New York. We have been a part of the Commer-
cial Division’s expansion and growth during the past
fifteen years. Chief Judge Lippman’s initiatives, particu-
larly his support for the development of the Commercial
Division, his forward-thinking ideas and his unique abil-
ity to build consensus at all levels of the judiciary have
made and continue to make New York a premier forum
for the resolution of business disputes. We are grateful
for his enduring support in elevating the standards of
commercial law.

Our Annual Meeting is just one example of the
many unique and innovative programs sponsored by
our Section. Our Section’s Fourth Annual Smooth Moves
Program at Lincoln Center on April 27th was another
success. The CLE program reviewed the administra-
tion’s judicial appointments and priorities to date, and
discussed legislative initiatives and priorities that could

L
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give rise to opportunities for private practitioners to de-
velop expertise, and highlight public sector opportunities
and the call to government service. Smooth Moves 4 also
featured the presentation of the Honorable George Bundy
Smith Pioneer Award 2010 to father and son, Norman Kee
and Glenn Lau-Kee, two fine lawyers who exemplify the
traditions and tenets embodying the George Bundy Smith
Pioneer Award.

The year ended with our very successful spring
meeting at the Sagamore in Lake George. Incoming
Chair Jonathan D. Lupkin did a fantastic job organizing
the weekend, which featured several outstanding CLE
programs and many opportunities for socializing and
camaraderie. Of course, the highlight of the weekend was
the presentation of the Section’s Robert L. Haig Award
for Distinguished Public Service by Judge Edward R.
Korman to Circuit Judge Reena Raggi.

It has been my privilege to have been able to serve
the Section as its Chair during the past year and | want to
thank all of you who helped contribute to what | believe
has been one of the most successful years in our Section’s
long and distinguished history, especially our outstanding
leadership team, Jonathan Lupkin, David Tennant, Paul
Sarkozi, our Treasurer, and Deborah Kaplan, our Section
Secretary for the past two years. | wish Jon Lupkin the
best of luck as the Section’s new Chair as well as David
Tennant who will serve as Chair-Elect, our new Vice-
Chair Tracee Davis, Treasurer Paul Sarkozi, and our
new Secretary Erica Fabrikant. Finally, | want to express
the Section’s thanks to our editor David J. Fioccola for
his hard work and dedication in the preparation of
NYLitigator. | hope to see you at future Section events.

Vincent J. Syracuse

.nysba.org/NYLitigator
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Presentation of the Stanley H. Fuld Award for
Outstanding Contributions to Commercial Law and
Litigation to the Honorable Jonathan Lippman at the
Commercial and Federal Litigation Section

Annual Meeting, January 27, 2010

By the Honorable Judith S. Kaye of Skadden, Arps, Slate, Meagher & Flom, LLP

(formerly Chief Judge, NYS Court of Appeals)

MR. SYRACUSE: There are actually
few of us left that can say we worked
for Stanley Fuld and | worked for him
in a variety of different capacities in the
Court of Appeals and | know he is smil-
ing at us today.

I just have to tell one Stanley Fuld
story and | will make it quick. This is an
example of what Stanley Fuld was all
about. I was working with him at cham-
bers and Stanley would call our chambers
and wouldn’t hesitate to ask who was
working on a particular case. Which one
of you is working on so and so versus so
and so and | said it’'s me. You can get my
vote if you change this paragraph and
change that paragraph and do that and
all of a sudden it dawned on me, | was 24
years old and | was negotiating this with
Stanley H. Fuld. Remarkable guy.

My pleasure to introduce Chief Judge of the State of
New York, retired Judith Kaye, who will come up here
and present the 2010 Stanley H. Fuld Award.

JUDGE KAYE: Thank you all so very much. And |
want to say special thanks to the section for allowing me
today at this luncheon a new benefit of my post-court
after-life, and that is that | was officially seated at Table
Three today with my family, my bar family. My new
family, the great family of Skadden Arps, is over there at
Table One, and | discovered | could sit at both places and
actually have two desserts. | had the first one at Table
One and | headed back to Table Three when | found that
Steve Younger, the president elect, had taken my place at
Table Three.

I also discovered a fact of the afterlife—that spaces
are filled very, very quickly. So, Steve, don’t touch that
dessert. Spaces are filled very quickly and very wonder-
fully in the case of our new Chief Judge Jonathan Lipp-
man. And what a joy, what a delight, it is for me today to
present the Stanley H. Fuld Award to Chief Judge Jona-
than Lippman.

Now | have to tell you, | did a lot of
independent research. | barely know the
man. | have done research for days and
weeks and months and years. And based
on my independent research, ultimately |
have concluded that Chief Judge Lipp-
man is eminently qualified and eminent-
ly deserving of this great award given by
this great section in the name of one of his
great predecessors, Chief Judge Stanley
Fuld.

I should disclose at the outset
that I am drawing very heavily on the
views—no, the accolades—of Jonathan’s
colleagues throughout the judiciary,
most especially his Court of Appeals
colleagues, several of them here today;,
Judges Ciparick and Smith and Jones,
his fellow PJs; | know Presiding Justice
Gonzalez is here, Presiding Justice Cardona and his many,
many friends from the court are in the audience today.

Now I have seen and | have read and | have to tell
you, | have personally delivered many tributes to Chief
Judge Lippman, but to this day, | find no words that bet-
ter describe him than a Law Journal tribute a few years ago
when he was celebrated as the longest serving New York
State Chief Administrative Judge in the history of the en-
tire universe. He has a great successor in Judge Pfau, who
is here today, too.

As the Law Journal wrote, and this is a quote, “He
manages to retain his first day on the job enthusiasm,
rooted in the conviction that he can make a difference and
the optimism that tomorrow will be even brighter than
today.” Quite a feat, don’t you think so?

We know, because we know Chief Judge Lippman
so well, that those words perfectly encapsulate his mani-
fold administrative abilities. And we know that through
all of his phenomenal decades with the New York State
court system, chief of this and chief of that, he has been a
tireless contributor and problem solver with a boundless
work ethic, earning the admiration of every single one
person who works with him, including everyone in all
three branches of government.

NYSBA NYLitigator | Summer 2010 | Vol. 15 | No. 1



And what a feat, what an essential skill in yester-
day’s economy and surely in today’s economy, to deal
so skillfully with a vast array of problems and difficul-
ties that beset one of the largest, most complicated court
systems in the nation. No one is more fortunate today
then to have Judge Lippman as our court system’s CEO.
And no one was more fortunate than | to have enjoyed a
long partnership and friendship with this insightful and
innovative, forward-looking, energetic, resourceful, truly
endlessly optimistic Chief Administrative Judge.

But those Law Journal words are not limited to Judge
Lippman’s administrative genius. As those of you who
follow the Court of Appeals—to say nothing of the Court
of Claims, Supreme Court and First Department, where
he previously served with great distinction—as all of you
know so well, that same first day on the job optimism
and enthusiasm he has consistently brought to his judi-
cial role as well.

Though clearly his love of the law, in all its applica-
tions, has also been evident for decades in the various
courts he has served, during the past year we have seen
those essential traits in full flower in his jurisprudence as
well. His opinions are a joy to read—whether you agree
with him or you don’t agree with him. They are clear.
They are well reasoned and straightforward, demon-
strating a sound approach to the issues and the practi-
cal implications of the Court of Appeals decisions. And
this is so whether he is writing on any of the myriad
subjects that make up the amazing docket of the Court
of Appeals, including the Governor’s appointment of
a Lieutenant Governor, the secret installation of a GPS
device to monitor the whereabouts of a defendant, urban
blight and eminent domain or any number of difficult

important subjects. | know his writings and his leadership
would have had the great respect and approval of the
very ultimate perfectionist, Judge Stanley H. Fuld. And
yes, | agree with you completely, Vince, Stanley, a friend
of mine too, is smiling. Stanley really totally seconds this
award today. No question about it.

On the subject of comparisons, now that we reached
the subject of comparisons with Stanley Fuld, a few other
points of similarity struck me. Like Judge Fuld, at oral ar-
gument (and | watched many of them) Chief Judge Lipp-
man is an informed, lively, fully engaged questioner. His
inquiries invariably are designed to help the Court better
understand the issues needing resolution. And like Judge
Fuld, as a human being, he is deferential, calm, gentle,
quiet, courteous, always with a kind word and manner
that puts people completely at ease.

So long as | am on the human elements, | would like
to linger for just a moment on what tops the list for Chief
Judge Lippman—nhis court family, of course, but also his
biological family. His devotion to his family is just won-
derful, admirable, legendary and | am so pleased, Jona-
than, that today your son Russell Lippman and soon to be
daughter-in-law Jennifer are in the audience. Congratula-
tions to you both. So glad to see you here today.

When Judge Fuld left the bench, he spoke of the New
York State courts’ urgent responsibility both to keep the
law abreast of the times and to see the judicial system
itself continually is strengthened and streamlined. We
have no better successor to these challenges and respon-
sibilities than Chief Judge Jonathan Lippman, who | am
proud and pleased now to call up to the stage to receive
the award. Jonathan.

Recipient of the Stanley H. Fuld Award for Outstanding
Contributions to Commercial Law and Litigation to the
Honorable Jonathan Lippman at the Commercial and
Federal Litigation Section Annual Meeting, January 27, 2010

Acceptance Remarks by the Honorable Jonathan Lippman

JUDGE LIPPMAN: First of all, | want to thank my
friend, partner, lifetime soulmate, former Chief Judge
Kaye for that beautiful introduction.

She does me great honor. Coming from her, it cer-
tainly moves me and nothing gives me more pleasure
than to receive this award from this section and from my
predecessor Judith Kaye and | want to thank her for not
only giving me this award but for also giving me the op-
portunity to do what I love to do in life, which is to work
with my colleagues on the Court of Appeals to oversee a
court system which is so terrific.

I know about courts around the country and the New
York State court system | say without hesitation in the
slightest is by far the outstanding state judiciary in the
country and | say that with total sincerity.

I think as my chief judge said it right, that these are
tough times to oversee the court system and we have
this incredible budget situation in this country and this
state and in the city. The salary travails that we have gone
through in New York State and despite it all, every day, as
you all know, practitioners in the New York State judi-
ciary, does its job, meets its constitutional responsibilities
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without any hesitation, despite what | think is a shabby
treatment we have received from the other branches of
government.

Before | get into my comments about all of you and
the commercial division and the commercial law in this
state, | want to say to you that we need your support to
continue to fight this good fight, putting aside the legal
case which is pending, this situation in the state judiciary,
where we cannot attract, retain, have people aspire to
be on the New York State bench has got to end. It must
end. It has to end quickly and we have to return to doing
the business that we are responsible for under the state
constitution and not to live with this just illogical crazy
situation and, you know, | pledge to all of you, to my
colleagues on the bench, to all of you in the bar, to my
predecessor, that we will not rest for a moment until this
situation is remedied in a fair and just manner and | tell
you another thing, that this business with the judiciary
budget that we are going through right now is also just a
travesty in terms of their recognition.

We have on this panel this morning so ably led by
Judge Kaye, where | tried to make the point that we are
different from the other branches of government and
they have to understand that. We take every case that
you bring to us, that litigants bring to us. We have no
choice. That is our constitutional mission.

We don’t turn away cases. We can’t cancel programs.
The judiciary is really the judges and the nonjudicial
personnel of the unified court system. They deserve our
respect, honor and God willing the other two branches of
government will do their job and do what they are sup-
posed to do and we will be able to carry out our constitu-
tional responsibilities in this great court system with all
of you.

Seeing you every day is what gives us pleasure and
let me talk about all of you. You know, | have been so
privileged to work with all of you for so many years on
the issues that face us in the field of commercial litiga-
tion, and Chief Judge Kaye, a former litigator, had an idea
and we kind of threw it out to you as a—just in the most
light kind of way—and asked you to report back to us on
what we could do to improve the treatment of commer-
cial litigation in this state. | think it was no secret and our
friends and colleagues in the federal courts that are here
today that really people did not want to come to the state
courts to present their commercial cases. The Federal
Court was, by our own admission, a better venue and
we came to all of you and said how can we do it better
and you answered the call and presented to us this idea
of a new commercial division of the Supreme Court that
Stanley Fuld and every chief judge before Judge Kaye
would have been proud of and we all wish that we had
thought of it, but you, with Judge Kaye, with all of us
court administration had this great idea and the trick was

to make it into reality, to make it into something that was
meaningful.

I’m so proud that really things have changed in so
many grievances between business folks in this state and
internationally. They agreed to have their disputes re-
solved in the courts of the State of New York and, in par-
ticular, in the commercial division and that is why | am so
proud to receive this particular award, Stanley Fuld, and
by this particular section which, by any standards, really
has risen to the occasion of all of us in the state courts and
I can’t think of a better group of attorneys, a more skilled,
expert dedicated committed group of attorneys than all of
you in this section.

For over 20 years now this section has partnered with
the court system on some of the most important reforms
and initiatives that we have taken to improve the admin-
istration of justice.

It’s not just being the driving force on the establish-
ment of the commercial division. It’s following it up,
whether it’s making the commercial division law report,
the commercial division clerkship program, staying
abreast of legal and other developments, | really look
forward to working together with you in the years ahead
to continue this evolution in the development of the com-
mercial law in New York and | have seen it from so many
different prospectives as an administrative, chief admin-
istrative judge working with Judge Kaye and all of you to
establish the division, of being particularly the presiding
justice in the First Department, which | must say we dis-
cussed at the panel this morning, has the best commercial
litigation in the world that we see, that | saw at a bird’s
eye view being the presiding justice of the Appellate Divi-
sion, First Department.

| have seen the great lawyering that you all are so
responsible for and now seeing it in the Court of Appeals,
as we agreed this morning, we would like to see more of
it. We would like to find ways to make sure again in an
effort to further the development of commercial law that
we have so many good and interesting and complex com-
mercial cases come up to the Court of Appeals.

I know that my colleagues Judge Kaye introduced
all feel the same way:. It’s a delight to see you and | did
want to talk to you about—two particular areas that, talk-
ing about the future and all of us working together, that
are really coming to the fore and the first is e-Filing, |
hope, and know many of you share my excitement about
e-Filing in New York which really—we worked so hard
under the voluntary pilot program that existed since 1999
to make e-Filing a success with over 13,000 attorneys
registered to e-File over 200,000 cases and 500,000 docu-
ments e-Filed in the New York courts and e-Filed autho-
rized for commercial cases in 17 counties statewide.

But as long as e-Filing remained voluntary and as
long as it remained a pilot subject to legislative sunset,
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I firmly believe we would never achieve the kind of
progress necessary to move the New York courts into the
21st century.

That is why | am so delighted, thanks to Judge Pfau
and so many people who have worked so hard on this
issue, that we have finally made a historic breakthrough
with the enactment of Chapter 416 of the laws of 2009.
What does it mean for New York? It means that e-Filing is
now permanent in New York. No more sunset provision.

It means from now on we don’t need legislative
approval to expand voluntary e-Filing to additional
counties and case types and finally we can now man-
date e-Filing in three locations around the state. | am so
pleased to tell you that mandatory e-Filing will com-
mence in New York County Supreme Court in commer-
cial cases involving $100,000 or more beginning on May
1, 2010. From that day on, no more paper filings will be
accepted. | believe in this program and | believe it will be
a showecase for the rest of the state and will demonstrate,
beyond any reasonable doubt, that e-Filing is the wave of
the future in the New York courts and you all will play
such an important part in that effort.

I might note that the second mandatory e-Filing pro-
gram will involve tort cases in Westchester County with a
target start date over the summer.

The third program will take place in the counties
outside of New York City. The finalists are Rockland,
Monroe, Tompkins and Livingston Counties where we
are in the process of interviewing the county clerks and
local bars to ascertain their interest and readiness.

For anyone here who is worried about adjusting to
mandatory e-Filing, please note that we are committed
to making it as convenient as possible. Our statewide
resource center, based in New York County, provides free
e-Filing training session for the bar every week and they
also do a traveling program for upstate practitioners.

Also you may have seen our e-Filing booth here in
the Hilton this week providing information, answering
guestions and registering new users.

New York is home to the most sophisticated business
community and commercial bar in the world. We must
be a national leader on this issue. With your support
and cooperation, it will be only a matter of time before
e-Filing becomes a permanent accepted part of the legal
landscape and very much the norm in the courts of the
State of New York and | look forward to that day.

Another area, one other area where | think the New
York courts, especially our commercial courts, and we
come to you again and again and again, can and must do
better and that area is electronic discovery.

Now that our society is almost totally reliant on creat-
ing, transmitting and retaining information by electronic
means, we are seeing an exponential increase in the

number of electronic records that could be relevant to any
legal dispute.

As commercial practitioners, you are well aware
of the consequences of the litigation process and your
clients. Electronic discovery is much more complex and
expensive than ordinary paper discovery and not just in
commercial matters, but increasingly in the full range of
civil and criminal cases.

Next month the court system will issue a report that
addresses what the courts can do without the need for
legislative action to improve the management and resolu-
tion of e-Discovery issues.

The report focuses on providing judges and court
staff with the enhanced training, tools and procedures
they need to take an earlier and more active role in
e-Discovery.

Early court involvement is key to getting the parties
to communicate and resolve most e-Discovery issues to
preventing avoidable disputes that increase costs, to nar-
rowing the scope of discovery and ultimately can ensure
that the cost of e-Discovery remains proportionate to the
amount in controversy.

It is critical for the state courts to stay ahead of the
curve on this emerging issue so that we are managing and
deciding e-Discovery matters as expertly, efficiently and
cost effective as possible.

We must work together, and | know we will, on e-
Discovery because what is at stake once again is the very
status of the New York State Courts as a leading forum
for commercial litigation.

Before | close, | must acknowledge again the spectac-
ular work of our dedicated Commercial Division justices
past and present and our nonjudicial staff, so many of
whom are here today.

All the advances we have made wouldn’t have been
possible without their dedication and commitment and |
would ask them, the judges and nonjudicial personnel of
the Commercial Division, to stand and receive the great
applause that they deserve. They are great and we know
it.

I want to thank them from the bottom of my heart
and all of you for the incredible support the Commercial
Division has received from the bar and especially from
this great Section.

So thank you again for this wonderful award. | will
treasure it. | feel energized and optimistic about the jour-
ney and the challenges ahead. Nothing gives me greater
pleasure than to continue to work with all of you to
ensure that the New York courts continue to flourish as a
national and international center of commercial litigation.
Thank you so much.
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Presentation at the Commercial and Federal Litigation Section

Annual Meeting on January 27, 2010:
Behind the Veil:

A Frank Discussion About Our Appellate Courts

Panel Chair: HONORABLE JUDITH S. KAYE

Skadden, Arps, Slate, Meagher & Flom, LLP, New York City

(formerly Chief Judge, NYS Court of Appeals)

Panelists:

HONORABLE JONATHAN LIPPMAN, Chief Judge, New York State Court of Appeals
HONORABLE RICHARD C. WESLEY, United States Circuit Court Judge, Geneseo

MR. SYRACUSE:
Good morning, everybody.
Welcome to the Commer-
cial and Federal Litigation
Section Annual Meeting. |
am the Chair of the Section.
It’'s my pleasure to welcome
you.

For those of you who
are members, | thank you
for being with us. For those
of you who are not mem-
bers of the Section, | prom-
ise you can’t leave the room
unless you sign up.

Our Section has been at the forefront of commercial
and federal litigation for 21 years. | am the 21st Chair of
the Section. We have over 30 committees that cover every
conceivable litigation topic that you can imagine and
there is something here for everyone.

Before | turn over this morning program to David
Tennant, | just want to remind everyone there is a yel-
low binder at the front desk. This is something that is hot
off the presses. This is the work product of the Section’s
Commercial Division Committee. It’s a review of the
individual practices of each commercial judge from Erie
County to Suffolk County
across the state. It’s some-
thing totally new. It’s
similar to what we did a
few years ago with respect
to the federal individual
practices and now we have
done it for the state system.
It will be posted on the
web with plenty of copies
available.

Without anything fur-
ther from me, | turn it over

to David Tennant, the Vice-Chair of our Section and the
program Chair of today’s program.

David.

MR. TENNANT: Thank you, Vince. Let me extend
my welcome to everyone here. Thank you for coming.
You might have guessed from the way the room is set up,
we are trying something a little bit different. If you can
envision yourself as a studio audience, hopefully a live
one, where you are sitting watching the taping of a couple
of really interesting shows, and what we are hoping to
accomplish by that is to make this a little bit more interest-
ing than the normal setup.

The first program that you will be watching is the
Judge Kaye show. Judge Kaye will be interviewing Judge
Lippman and Judge Wesley about all things appellate. It is
an opportunity to lift the veil and hear from judges about
how the courts operate and what matters are of pressing
concern to the judiciary today.

The second program we have for you is something
very different. We have a distinguished group led by
moderator Professor Gary Munneke, who will be talk-
ing about very serious matters in terms of where the
legal industry is today, where it might be going and how
lawyers can take the changing economy as an opportunity
to really expand their business and to basically find some
silver lining in the clouds
that exist.

We will have a mid-
morning break. The break is
scheduled to be at 10:30. It
will be a ten-minute break.
It is listed as fifteen in your
program, but if you could
be back in your seats by
10:40, please, Bob Haig will
be making an announce-
ment regarding the Bar
Foundation.
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The program will end
at noon and | certainly
hope that you will, at the
end of the program, feel
like it’s worth your time
to come here and that will
reflect your views, good,
bad or indifferent, in
your evaluation forms.

The materials that are
available here, you have a
course book that includes
materials that are relevant
to both the appellate prac-
tice program and the law practice management program
and at this point we should thank Veritext Litigation and
Deposition Services for extending their services here to-
day. This is being videotaped and transcribed and we are
hoping that the evidence from today’s shows will actual-
ly perhaps open up some new doors for Judge Kaye that
she might enjoy a career that matches James Lipton. And
without anything further, I would turn the show over to
Judge Kaye.

JUDGE KAYE: Thank you so much, David. Thank
you all early risers and | want to start by saying | love
the career | have. | see one of my colleagues, Mr. Gar-
finkel, is in the front row. And I sure did love the career
I did have. But as many of you know, for me today is a
dream come true because | fantasized all my growing up
years and surely after college graduation that I would
be one of the great makers and shapers of world opinion
through a career in the media. That is what | aspired to.
Unfortunately, the media never saw it that way, but |
did fantasize interviewing great, great pigeons—I mean
subjects—such as | have today. This just couldn’t be a
more wonderful opportunity for me and peripherally |
hope all of you enjoy it too.

There is a second reason that we have this format and
that is | have become a great fan of James Lipton. You
heard David refer to him. So | think of this as not inside
the Actors Studio, but inside the judge’s chambers and |
have gotten the ten questions. | don’t know how many of
you are familiar with that wonderful interview program,
but I have gotten the ten questions that James Lipton asks
of his pigeons.

For example, number seven: What is your favorite
curse word? | will be putting questions of that caliber to
our wonderful guests today and you know | have dressed
to the occasion from head to toe purple prose, that is the
title. So I'm thrilled that the Section not only conceived of
this format and invited these two great people, but also
found in the court system probably two of the shiest and
most retiring judges in the state and federal systems. |
know we are going to have a great time.

You know a message went out and we did receive
a number of questions, but just so you know, | think we
will reserve a few minutes at the end for questions or if
you are just bursting at the seams and you want to ask
something in the middle, do it. But | think we will reserve
a few minutes at the end for questions, otherwise we’ll
just go at it.

I’ll begin by asking, Judge Wesley you can start, but
define yourself. Not just your title, we know your title.
And you know what, you haven’t stayed anywhere in
your career long enough to really lift the veil anywhere.
Why don’t you give us—define yourself is what | really
want.

JUDGE WESLEY:
Well, I'm a lawyer who
realized early on in his
legal career when he
was serving publicly
that there was a great
value to staying close to
the law and still find-
ing an opportunity for
public service, so after |
left the state legislature,
a judicial opportunity
opened up and | was
mentioning this to Bob
Katzman last night—I
had dinner with Bob, one of my dear colleagues at the
court. | said you never know for certain that you are go-
ing to like what you do until you start to do it.

We all have a sense of ourselves and where we are
going.

Then we take ourselves into that job or that position
with a firm and it really either fits or doesn’t.

I knew from day one when | became a judge that was
the thing that seemed like a best fit for me ever. I’'m from
a small town. | continue to find my small town roots
supported and a base for my beliefs, who enjoys learn-
ing about the law and who can’t hold a job for more than
seven years.

My wife says I’'m an abject failure, I’ve never been in
one place more than seven years. | hate to say this, but
come June 13th it will be my seventh year on the federal
bench. So theoretically if you’re looking for an “Of Coun-
sel”...but I am kind of expensive.

I’d say—a fellow who stayed close to home, but who
has come to see his life intertwined with the law in a way
that gives me great satisfaction.

JUDGE KAYE: And maybe just to fill out the context,
how does this gig that you are now in differ from where
you were before?

NYSBA NYLitigator | Summer 2010 | Vol. 15 | No. 1



JUDGE WESLEY: Well, federal judges are decidedly
different in ways that one doesn’t really appreciate until
One MOoVeS OVer.

Federal judges always ask themselves: “Do | have
jurisdiction to do this?”” because they get no more power
than what Congress gives them, with a few very minor
limitations under the All Writs Act and other matters like
that. So judges always ask themselves that.

I don’t ever recall myself, as a State Court judge, ex-
cept in very limited instances, thinking about whether |
had jurisdiction. | was a Supreme Court judge. So federal
judges see themselves a little different in their relation-
ship to a legislative body that they deal with. There is a
thing about Article 3 and life tenure that changes your
attitude.

JUDGE KAYE: Tell me.

JUDGE WESLEY: It’s like oil on troubled waters.
And the law is decidedly different. | mentioned this
to you earlier. | started out in the state legislature, was
a small town practitioner, then was a trial judge for a
number of years, Appellate Division and then the New
York Court of Appeals. The New York law was like an
old pair of blue jeans, it was something that was very
comfortable. | understood and | participated in it for a
long period of time. | had a compass with it.

So when | moved to the federal side | had not been a
federal practitioner, so | had to learn the federal rules of
civil procedure by analogy back to the CPLR and it was
very, very painful, very painful, the first couple of years
for both me and my law clerks, so it’s different. And the
other thing that you notice is that the subject matter is
considerably different in some areas.

JUDGE KAYE: A tiny follow-up to round out this
definitional section. At the Court of Appeals conference
table you often reported your conclusions in terms of
how this is going to sell at the Livonia post office. Is that
still the test at the Second Circuit for you?

JUDGE WESLEY: Judge Cabranes found the Livonia
post office test somewhat quizzical. The Livonia post
office test is as follows: | was born and raised in a sub-
urb of Livonia, in a place called Hemlock. That’s what
Judith referred to it as when | was sworn in to the Court
of Appeals in 1997. | go and get the mail every morning
and the people | meet at the Livonia post office, many of
whom | went to high school with and have known me
for a long time, I’m never referred to as judge, always
referred to by my first name.

We had this case in the Court of Appeals and when
I first used it, | was protesting where we might go with
the case and | said to Judith and my colleagues, | said,
you know, I’'m going to walk into the Livonia post office
on Monday and one of my friends is going to walk up to

me and say to me, “Dick, what the hell were you people
thinking?” in that decision.

And the point of it is that Holmes said the law is
common sense, that law shouldn’t be too divorced from
common sense. And | think he was right. That doesn’t
mean that we are subject to the whims of misinformation
or misperception of what we do as judges, but it does
mean we have to kind of keep ourselves grounded in the
real world and how our decisions impact people.

JUDGE KAYE: We will now turn to you, Judge Lipp-
man, and you haven’t exactly had job seniority in any of
your recent positions either, have you? So how do you
define yourself?

JUDGE LIPPMAN: I’'m a kid from the streets of New
York, grew up on the lower east side of Manhattan, and
became a lifer in the court system. As opposed to what
Dick was saying, | have been essentially in the same place
for all of these years, starting out as an entry level legal
person, what we used to call a law assistant, in the Su-
preme Court of New York County and the greatest honor
in those years too was to be called a “law person.”

(Laughter)

JUDGE LIPPMAN: | sort of sequel into this area of
court administration, where | think | was greatly identi-
fied, fora
large portion
of my career,
with Chief
Judge Kaye.
We embarked
on a great
adventure
together for
many, many
years, really a
dozen years,
and then ap-
ropos of what Judge Kaye was saying, in the last number
of years | have changed course from the administrative
part of the court system to being the presiding justice of
the Appellate Division in the First Department, which is a
fabulous court, which I am sure we will talk about a little
bit. | sat in the fantastic courtroom on Madison Avenue
and 25th Street, one of the most beautiful courtrooms in
the world, for two years, and then a year ago came to
this other majestic, just as grand place where | get to sit
with Justice Ciparick and my wonderful colleagues on
the highest court in the state. There could be no greater
moment in my life, and | guess | will quote, as | did at last
night’s event, Chief Judge Kaye’s words: In terms of hav-
ing the opportunity to be the Chief Judge and doing the
adjudicative work at the court being a lawyer’s heaven. |
would also describe it on the administrative side, as she’s
described it: As the CEO job of a lifetime.
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JUDGE KAYE: I'll pick up with you, Jonathan. In this
day and age, is it still the CEO job of a lifetime, meaning
it’s kind of pluses rather than minuses?

JUDGE LIPPMAN: I think it’s something, given our
association and years together, that is very much second
nature to me and | do feel so comfortable with it.

JUDGE KAYE: You mean with crisis and
catastrophe?

JUDGE LIPPMAN: I think you know the complex
governmental world we live in today, and the judiciary
is very much a part of it. And the crazy things we see
happening in state government have a great impact on
the judiciary, but I think the flip side of that is that the
judiciary very much informs state government in various
ways. It’s that dynamic that | think is the fun; being the
chief executive in the world that we live in, in the judicia-
ry that hasn’t had a raise in 11 years, with the executive
branch that is seeking to cut everyone’s budget, including
our own, and a legislative branch that has had its own
ups and downs, it’s a challenge, but the answer—the
short answer is yes, | still love it.

JUDGE KAYE: | asked you about crisis and catas-
trophe and you used the word fun. What is the fun-
nest thing right now for you, and I’'m talking about the
adjudicative side as well as the administrative side. And
Richard, I'll then ask you the same question.

JUDGE LIPPMAN: | think for me the most fun is—

JUDGE KAYE: No, | meant in the terms of challenges
and crises.

JUDGE LIPPMAN: Oh, that kind of fun. Let me say
on the adjudicative side, I think we have obvious influ-
ence in modern technology and I think we are all com-
ing into the world of e-Filing.

JUDGE KAYE: Even in the state court?
JUDGE LIPPMAN: Oh, definitely.
JUDGE KAYE: When do you see that happening?

JUDGE LIPPMAN: Soon. You know that we together
fought for so many years to get the ability to do it in the
trial courts in a more direct and forceful way. In the trial
courts, in the commercial division, | think you are all
aware, most of you should be, we are going to a manda-
tory e-Filing system. And even for the Appellate Division
and Court of Appeals, I think it’s coming soon. | think on
the adjudicative side, one other issue that is paramount to
me, particularly from my years in the Appellate Division,
the battle between work product and productivity in the
Appellate Division.

We have such tremendous volume. Those of you who
come to practice before the Appellate Division from our
state, we have 23, 24 arguments a day, as opposed to the

Court of Appeals, where maybe we have four, or three or
five cases on a particular day.

Certainly we have the challenge of making sure that
the development of the law in New York State is what
we want it to be, that the decisions are ones that resonate
with the bar and the public, and we are caught between
that and this tremendous volume that we have and | just
give one issue—I would say two because they are relat-
ed—on the administrative side as the challenges.

One is the ongoing challenge that | alluded to of the
judicial salary situation in New York State, which is outra-
geous by any standards and must be resolved and | think
it’s complicated by the budgetary situation in this coun-
try, state and city and all of that plays together. It certainly
is a tremendous challenge.

JUDGE KAYE: I'm going to turn to product and
productivity because | think that is a subject that concerns
us all in the audience. But Richard, | want to put the same
question to you about challenges and crises and in your
case, I’'m going to ask you to advance the solution as well
as the problem.

JUDGE WESLEY: Certainly our docket changed
dramatically with the Real ID Act in 2005 which put the
Second Circuit into the position of reviewing immigration
petitions for asylum review of appellate determination
by the Board of Immigration Appeals and we have been
struggling with that.

We were overwhelmed with cases and we found that
the immigration cases began to crowd out the calendar.
Our immigration filings rose 720 percent from 2001 to
2009 and they rose 32 percent just in one year between
2007 and 2008.

At the BIA, pursuant to the Bush administration’s
desire to move a lot of cases, there were over at one time
half a million cases or 350,000 cases jamming up the ap-
peals process and pushing them through, and our court
then had engaged in a long period of time where we had
to fill in the blanks on a number of jurisprudential issues
in the court.

We finally came to a conclusion that there were a
group of cases where the factual and legal issues started
to be well defined and we created in the Second Circuit,
for the first time, a nonargument calendar.

That was the idea of John Newman, who is consid-
ered to be the lion of the Second Circuit and he has quite
a roar.

JUDGE KAYE: What other animals would define
him?

JUDGE WESLEY: There are a couple that | won’t
express since this is being videotaped and recorded. But
that’s been a real challenge for us.
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We, in the period of time from 2006 to now, our court
has done 13,000 immigration appeals—13,000. We use
this nonargument calendar, which is a sequential way
of looking at cases and any one judge can push the case
over to the argument calendar. And we do it and it is
additional work, so every Monday in about 36 or how
many weeks a year—35 times, 36 times a year, regardless
of my other work, paperwork shows up and I’'m respon-
sible from two to four cases and sending it on to the next
judge by the end of the week. So every week I’'m work-
ing four cases and I’m receiving four cases from judge
number two.

JUDGE KAYE: You say regardless of your other
work. How does it affect your other work?

JUDGE WESLEY: It has affected our other work
in terms of calendar. Because until we decided to do the
nonargument calendar, the immigration cases began to
age and we were filling our calendars with the oldest
cases and so naturally the immigration cases began to
crowd out all of the other civil and criminal matters, so
we then began—and | speak the truth—I suspect you
wait very long periods of time to wait to get your appeals
heard, so there was a great deal of pressure on us to do
that.

We have now, and in addition to that, we increased
our caseload by 23 percent. We took additional cases. We
went from 40 sitting days a year to 45 sitting days a year.
We always think our current job is a hard job, but | have
done them all and this is the singularly hardest job | have
ever done in my life. My clerks—they may be smiling.

JUDGE KAYE: They are not smiling, Richard.

JUDGE WESLEY: They work very hard and some
of us felt we were going to break under it, but the good
news is if you filed your appellate brief now by Septem-
ber 15, you will be heard this week.

So your opening brief, if your blue brief was filed on
September 15, you are before me this afternoon, so we
have really caught ourselves up and really reduced it.
Right now | think we have 21 cases that are fully briefed
and ready to go on the criminal side and 22 on the civil
side.

We have a huge number of immigration cases, but
those are continued to be funneled in—we are really
beginning to move along. So this is good news for us, but
not without, I might add, significant cost to the judges.

The other thing | will mention, the one distinct differ-
ence you see between the federal and the state, if we lose
a judge or the judge goes senior for us, we have three
vacancies and they have been vacant for almost a year.
And they will be vacant for approximately another six
to nine months, depending on who is nominated. Denny
Chin passed up to the Senate and judiciary unanimously
and now he tells me it may be six months before he gets

a vote in the Senate. That’s absurd, that’s just ridiculous.
And | am a lifelong Republican. | think that ridiculous,
totally ridiculous. To see the political intervention on the
federal side that you don’t see on the state side.

JUDGE KAYE: No, you don’t see any political
intervention.

(Laughter)

JUDGE WESLEY: That’s true. That’s definitely on
your side. | might add, let me make one other point that
I think is important and it goes to our caseload. A good
deal of our caseload is substantial commercial litigation.
You do not fully appreciate the significance of New
York law until you become a federal judge dealing with
diversity cases—

I had a case six months ago involving a power plant
in Thailand, in contract, breach of contract case, a power
plant in Thailand. Guess whose law was written into the
contract to decide the issue? New York law. New York law
is the gold standard around the world for the resolution
of commercial disputes. Why is it? Because New York law
is well reasoned, predictable and understandable and yet
New York judges are 46th in the nation in what they’re
paid—

JUDGE LIPPMAN: Fiftieth.

JUDGE KAYE: I think we should just pause for a
special round of applause for the Commercial Division
judges.

JUDGE WESLEY: Absolutely.
(Applause)

JUDGE KAYE: They really have led the revolution in
the way New York law is regarded throughout the world.

JUDGE WESLEY: Some of us have a theory: perhaps
people are going to 60 Centre Street and seeking their
relief there.

JUDGE KAYE: I'm sure my former colleagues would
join me, whether or not you do it by way of certification,
bring them all over to the State Court.

JUDGE WESLEY: | would like to hang on to a few of
them.

JUDGE KAYE: You mentioned nonargument several
times.

JUDGE WESLEY: Yes.

JUDGE KAYE: | want to move to a subject—we hear
about summary calendars. We know about the SSM sua
sponte motions without oral argument at the New York
Court of Appeals. Has oral argument become diminished
and devalued and is it on its way out? Do you care any
more about oral argument?

12
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JUDGE LIPPMAN: Just the opposite. | think oral
argument is still in many ways the key to the kingdom. |
think these are really broad based in my mind.

JUDGE KAVYE: Is that theoretical? Do you see a dimi-
nution in oral argument?

JUDGE LIPPMAN: No. What | see, particularly at
the intermediate court in New York is that we have a
tremendous amount of volume.

As Dick said, you have to find ways, whether they
are nonargument calendars or some other means, to
move cases more speedily through the system so you
can spend the time and have extensive oral argument,
meaningful oral argument, on cases that merit it and |
still think that a significant portion of the calendar, both
at the Court of Appeals and certainly the Appellate Divi-
sion, | say up to 25 percent, certainly 10 to 20 percent are
dispositive or disposed of directly by the oral argument. |
think it’s still essential.

You have to find ways to give cases the attention
they deserve and that means making value judgments
on different kinds of cases and their complexity and the
amount of time that needs to be allotted, and determining
whether there are certain kinds of cases where oral is not
significant or necessary, but | still see oral argument as
in so many ways dispositive of so many cases.

I can tell you in terms of the judiciary, we do not
devalue oral argument in any way.

JUDGE KAYE: The issue for you, Jonathan, more for
you than for Dick, goes to product and productivity, and
we are really talking about the enormous burden on the
intermediate appellate courts. But | want to hear from
you, Richard, on the subject of oral argument, not just
that you think it’s a great thing. Is it diminishing in its
value? Is it losing value?

JUDGE WESLEY: | think part of the problem with its
value, for example, we have five cases for argument this
afternoon, six cases for argument. Of those cases they
present a wide array of issues. Yet | have got to assign
them, as the presiding judge, so | assign them various
argument times.

I won’t characterize the cases because some of you
may end up in front of me and | don’t want you to feel
cheated in any way.

Yesterday we had three cases that were submitted
and | actually suggested submission on one of them and
suggested submission on a couple of other cases on Fri-
day. All of the cases on Friday will be submitted, makes it
a little cleaner for us in our work.

By doing that, by taking a look at the red and the
blue brief and sitting down with my clerk and identifying
whether there is established law that settles this case and
take it on submission and letting my other two colleagues

decide whether they agree under the federal rule, only
one judge needs to object and it goes to oral argument
automatically.

We had two very substantial habeas cases two days
ago and because we had cleared the calendar, with sub-
mitted cases, instead of giving them ten minutes, | gave
one argument a full hour of oral argument.

I said to the lawyer, just keep talking, I'll tell you
when to stop. And we had a full exploration of a number
of very serious habeas issues, and habeas jurisprudence is
one of the most difficult areas of law for federal judges.
And so | think by screening cases and eliminating cases
because Jonathan is right, we don’t pick our custom-
ers, our customers pick us as long as they’ve got a final
order or an order that meets the collateral order doctrine.
Everyone comes to us. What we try to do is sort through
those cases in a meaningful way.

We have to categorically, with immigration cases, and
we left room in the rule as you pointed out yesterday, we
left wiggle room to find additional cases to do that and |
do do that myself, personally, as do a number of my other
colleagues. Not all of them do that and the reason for that
is to allow others who have these difficult cases, it’s hard
to get a handle on them, to have them not be combined
into eight minutes or ten minutes. | think eight minutes
is ridiculous, but by the same token, if you have seven
cases, you don’t want to be there for three-and-a-half
hours.

There was a case that was argued Majewski v. First
Central School District. The question was the retroactivity
with regard to the Workers’ Compensation Law that was
passed in the Pataki administration. There was a split in
the Appellate Division and there was a terrific argument.
Mike Hutter argued for one side. Leslie Neustadt argued
the other side and | use this oral argument at Cornell
when | guest lecture on appellate advocacy. It’s a terrific
oral argument because when you watch the questioning
from a judge, Judge Kaye leads off with serious questions
because they are counter balancing statutory interpreta-
tion rules with regard to deciding whether this is or is not
retroactive and Levine and | get into a battle questioning
back and forth and Levine gets the better of me and then
Joe Bellacosa. Finally Mike Hutter says, he draws kind of
a line in the sand and Lesley stands up and steps across
the line and says take that and this is why | win.

What is amazing is she talked about insurance
reserves and if you look at the bench—and I like to give
Leslie credit—it would be my opinion it was one of the
most stunning oral arguments | have ever seen and | was
so proud of that practitioner and that court that day. You
look at Judith and all of a sudden a light goes on and you
see everybody’s hand start to write. | was totally at sea
about that case and the result was obvious to me when
we walked off the bench.

NYSBA NYLitigator | Summer 2010 | Vol. 15 | No. 1

13



So I'm telling you that there are occasions, not every
case, when oral argument turns this thing.

Lastly, | remember Judith walking off the bench in a
case involving whether a municipality assumes a special
obligation with regard to protecting a woman who was
murdered by her husband, Persio versus Suffolk County
or something like that.

JUDGE KAYE: Do you remember the cite?
(Laughter)

JUDGE WESLEY: But | remember Judith walking off
the bench and taking a deep breath and saying wasn’t
that an unbelievable oral argument. It was argued by a
fellow who never argued a case in his life. He said | rep-
resent this family. I've represented this family my whole
life. I'm not a litigator, but I'm a lawyer for the family.

JUDGE KAYE: | want to—before | leave you, Rich-
ard, since there may be lawyers in the audience who are
arguing this afternoon. What are the best tips you have
for them and for everybody else as well?

JUDGE WESLEY: I think that lawyers who fail to
concede obvious weaknesses in their case diminish their
argument. | don’t understand the theory where you fight
and resist obvious impediment to your case. | would
think that you would immediately concede it if you’re
convinced that the judge is right and then immediately
distinguish it.

The very best oral advocate that | have ever seen,
Kathleen Sullivan, is terrific, former Dean of Stanford
Law School now with Quinn Emanuel; Seth Waxman, a
former solicitor general, a number of Solicitor Generals.
Those people are like butter. They come in and you ask
them a hard question and it becomes a conversation.

JUDGE KAYE: Butter is not so good for you.
(Laughter)

JUDGE WESLEY: So | think A, conceding the obvi-
ous defects you have in your case, B, don’t be disingenu-
ous with the facts. If you
lose your credibility with
the court, you lose your
argument. C, don’t try to be
something that you are not.
That’s a generalized state-
ment and D, reduce the con-
fusion. What do | mean by
that? If you have not argued
at the Second Circuit before,
go watch the Second Circuit
the day before. I'm sure it’s
true.

JUDGE KAYE: That’s re-
ally important.

JUDGE WESLEY: When | was at the Court of Ap-
peals, the really good lawyers were there the day before
watching what we were up to. If you get up there and
you are not familiar with where you are supposed to sit,
what you are expected to say, how the Court carries them-
selves, each chief judge has their own style.

Judith was a very gracious host. | can’t speak for Jon-
athan. | presume he is. The Court wears the personality of
the chief. You have to zero in on how the Court handles
itself so that you are ready for it. So that’s the single best
advice, reduce the confusion, familiarize yourself so you
have that opportunity.

JUDGE KAYE: What is the Court of Appeals like
these days?

JUDGE LIPPMAN: I think the same gentility as
when you were there. It’s a very gracious place and |
think that apropos of what Dick is saying, at the Court of
Appeals, we have now put our arguments in the archives.

You cannot only see them that day, you can go back
and get prior arguments.

Before you come and argue before the Court of Ap-
peals, | would watch them. You can see arguments for a
period of time, including the day before, and so | would
do that. And I think Dick’s recitation on some of the argu-
ments that he was a part of and Judith was—and | think
an added tip—and not just in the Court of Appeals, is to
answer the judge’s question.

You are presenting your argument, but the judge may
have a particular thing that she wants to know about,
and to me that’s the most important thing. Listen. In the
Court of Appeals it often happens that within two words
of your starting to get out your argument, the court has
guestions that they want to ask, so you don’t get a chance
to present your argument. But you need to answer the
question that the Court is interested in. Because this is a
very, very hot bench.

We prepare every case. This isn’t a case where certain
judges are preparing certain
cases and others looking at
different cases. We prepare
every case. Every judge is
hot on it. Again the second
you start, so to me the most
important thing is to listen
and when you have to shift
gears in the middle because
what we do—and you are
both experienced at this—
judges want to jump in and
get their questions. One
judge is going in a particular
direction and all of a sud-
den another one comes with
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something from a different part of the case. Listen and
answer what you are asked.

What | did want to get back to, Judith, apropos of
Dick’s comments, is what | said earlier about the Court
of Appeals having three, four, five, even six cases. It is so
different when you are sitting in the intermediate Ap-
pellate Court and there are 25 cases. Yes, the person is
presiding and, as Dick says, the court takes on the tone of
the justice presiding.

At the Court of Appeals we have the luxury of hav-
ing a more genteel atmosphere.

When you have 25 cases in the intermediate Appel-
late Court, including some of these complex commercial
cases that all of you are involved in, yes, there comes a
time when the presiding judge, and believe me | tried to
the maximum extent that | could to have a genteel, lovely
atmosphere in the Appellate Division, First Department,
but there are times when | am on case four and | know |
have to get to 23 and we are going into the early evening,
that I do have to say: “Counselor, | understand your
argument. Do you have anything else to say?” Because
there is really a problem and I’m not sure what the an-
swer is, whether it is more judges or different ways of
doing our calendars, but they are two different places, the
high court and the intermediate Appellate Court.

JUDGE KAYE: Okay, | have my little list here; | was
kind of reserving a whole pool of questions around prod-
uct and productivity and here | have a former Fourth
Department Appellate Division Justice, a former First
Department presiding justice, let’s get to product versus
productivity.

This is the problem. We have the First and Fourth
Department. We know about the Second Department, so
what’s the solution? | can’t let you get away with saying
you don’t know what the solution is. You have to know
what the solution is.

There are a lot of cases that are dead once they reach
the Appellate Division, because of the huge volume they
never make it to the Court of Appeals.

JUDGE WESLEY: From our standpoint, the way
we dealt with our backlog, because we had a quantum
of cases that were of a particular nature, immigration
cases, we are able to develop a mechanism where—and
we were fortunate because these were cases that were
administrative in nature, so there was a highly deferential
review standard so they weren’t as record critical in the
context of deciding the matter and once the law got that
fleshed out, we were able to identify those cases and
move them. And what | am now going to say is not the
view of the Second Circuit, but solely mine. We have to
examine other areas, in my view, in the Second Circuit to
identify a group of cases that might be resolved.

One area of cases is criminal cases where the only
claim is that the sentence is not reasonable. We have
this—it boggles your mind when you were brought up in
State Court where judges have this broad discretion with
regard to sentencing and all they had to do was sentence
within the minimum, maximum. The minimum, maxi-
mum being and the crime being defined by the elements
of the crime.

The Federal Courts are different. You have to have
a different and more complex approach so they have
sentencing guidelines—but there is a finite set of cases
where the jurisprudence has been developed and they are
not record difficult. They are small and easy to assemble,
so sentencing cases—and lastly, the third rail of the Sec-
ond Circuit is pro se cases. If you eliminate the immigra-
tion cases from our docket, 1,580 current pending immi-
gration cases, and if you look at solely the civil matters
on our docket, pro se dockets are 43 percent of our docket
and the view of my court is not universal in allowing the
longstanding tradition of allowing oral arguments in the
Second Circuit of all pro se (and we are the only circuit
in the United States that allows it), so, therefore, there are
one or two pro se cases on my calendar every day. There
may well be, as those numbers become more critical and
our numbers of judges remain lower, we may have to
decide we have to identify some cases in that category.

I’m not going to suggest that the Appellate Division
do that, but I certainly remember we have a whole slew
of discovery motions—see the Appellate Division does
not even have a final order rule—you get a bad ruling
on production of documents, whereas we don’t have that
and it may well be that the Appellate Division, Jonathan,
I’m not suggesting how the state court system does its
business—I would strongly suspect they will be forced
to identify categories of cases where the issues can be
resolved through a quick mediation, referee or a master.

JUDGE KAYE: Okay, Jonathan.

JUDGE LIPPMAN: I think that is the answer. We
have to track cases the same way we did in the trial courts
and this audience knows putting commercial cases on a
different track and with different judges—

JUDGE KAYE: Would you put commercial appeals
on their own track?

JUDGE LIPPMAN: I think it’s a tough issue. Exper-
tise is important.

JUDGE KAYE: What about encouraging more leaves
to the Court of Appeals? There are a lot of very serious
commercial cases that stop at the Appellate Division and
do not reach the Court of Appeals.

JUDGE LIPPMAN: Commercial cases are different in
nature. Most of these cases settle at some point. It’s very
difficult—
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JUDGE KAYE: Sometimes they settle because they
can’t go up.

JUDGE LIPPMAN: | agree with that. There is a
whole issue in State Court, | think, as part of this discus-
sion about interlocutory appeals
in general. Shouldn’t we be
limiting it to more substantive
interlocutory appeals?

I think there has got to be a
way in a system with as much
volume as we have—and we
don’t say to find different ways
to process cases that go to the
appellate courts as well as the
trial courts—and | do think that
trying new things is important
and | don’t think anything
should be out of bounds because it is not productive to
have the kinds of calendars that | discussed before when
we have a very complex commercial case sandwiched
between—apropos to your suggestion of a special com-
mercial division—other cases, some of them significant,
some of them insignificant, and every variation in
between.

But I do think, | go back to Dick’s point, which |
think is looking at your caseload, analyzing it and figur-
ing out how those cases could go through the system.
This is no less relevant in the Appellate Court than we all
did in the trial courts—when you were the supervising
judge—remember the special parts?

JUDGE WESLEY: Shall I tell them how I first met
you?

JUDGE KAYE: Tell them.

JUDGE WESLEY: | was in the Monroe County
Supreme Court. | was supervising judge of the criminal
courts and in 1992 we had this monstrous backlog of 720
indictments. It was bad for the D.A. They were losing
witnesses. It was bad for the victims waiting too long for
their cases to be resolved. It was bad for the defendants
who were waiting in jail for two years and then they
were acquitted. So | brought together the D.A. who was
very forward looking, Howard Relin, and the public de-
fender, Ed Nowak, and we sat down with some addition-
al defense bar people and we worked out this thing, Part
Nine, which is a screening part. We screened all felonies
and it was going along and so I’'m sitting screening these
cases and it’s going on very well and all of a sudden,
it’s 1993—you were appointed chief judge in March 23,
1993, am | right?

So I'm in Rochester City Court doing these arraign-
ments and it’s in April or May of 1993 and in walks this
very tall, well dressed, very stately looking person, the
chief judge of the New York Court of Appeals and need-

less to say, everything stopped and | was flabbergasted
that she was in the building and she would come and
visit and, you know, Judith, oh, hello everyone, just go
ahead. I’'m going to sit here for a few minutes.

Now my palms are sweaty. | don’t know if I’'m violat-
ing someone’s rights, careful to do what we were doing.
After we finished, Judith came by. She had a million
questions like she does today and she really encouraged
me to think outside the box and solve the problem.

We reduced the waiting time by twelve months in
four months and we were current by the end of the year.
It was stunning and Judith, that’s the way that Judith and
Jonathan—where | just want to step outside the box. No
court in the country ever had a more valuable duo team
than these two, with Judith and Jonathan together, and
it’s interesting when you go around the country on fed-
eral matters and they will say how is Judge Kaye doing?
All the federal judges will ask me and | think Jonathan
and Judith have really changed the landscape.

JUDGE KAYE: You talked about—you talked about
playing off Judge Wesley’s more careful attention to kind
of segregating the docket and seeing how some parts
could move.

Before we leave the subject, we know certainly on the
state side this is a really serious problem, tremendously
overburdened dockets in the Appellate Division.

Do you see any systemic hope? Any Fifth Depart-
ment? Anything on the horizon because the problem,
since it’s been identified as critical decades ago, has got-
ten worse?

JUDGE LIPPMAN: | think the Fifth Department
makes sense from a caseload perspective, but I’'m not sure
it’s doable politically. We tried and we had some of our
court restructuring bills, include proposals for a Fifth
Department, in there.

I think politically it is very difficult—it is not ratio-
nal to have half the state’s population and half the state’s
caseload in the Second Department. So | think that’s a
difficult—I think that would be the best systemic fix,
putting aside all of this caseload tinkering that we are
going to do. | think there is another issue that really goes
toward addressing this. | think it’s the issue of court
culture. We both have been in the Appellate Division and
Court of Appeals and | use the Court of Appeals as an
example and then | come back to the First Department
in all due deference—but in the Court of Appeals, it is
unacceptable if any case sits at the Court for more than a
six-week period.

You come in. You argue. You get your decision.
Period. | don’t care if it’s the most important case in the
world or the least important case in the world. It goes out.
Why? Culture.
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In the Appellate Division, sometimes we have to look
within is, | guess, what | am saying to you. Certainly
when | came in as the presiding justice of the Appellate
Division, First Department, three years ago, we had cases
a year to three years old. We had 300 matters pending in
the court and that’s unacceptable from a cultural perspec-
tive and the court has done a spectacular job of reducing,
eliminating that backlog. It’s incumbent upon us, and
Justice Gonzalez is doing a terrific job, and all the judges
in the Appellate Division, and Justice Prudenti in the
Second Department, but we are dealing with the issue of
product versus productivity.

I don’t care what the product looks like. If it comes
out six, nine months, a year later, it may no longer matter
so much what a great product it is. That’s a culture that
we have to continue to instill throughout the system, that
says we serve the public and timely justice is essential.

So part of the answer is not just the systemic changes,
but the cultural changes that | know in the First Depart-
ment we all accepted, and accept today, and throughout
all the Appellate Divisions. So there are a number of
things that have to be done. Court culture is important
and | gave you the Court of Appeals as the archetypical
example.

JUDGE KAYE:
Before we leave
this, since we are
commercial at heart
here today, | have
to be frank and
tell you that one of
my hopes with the
commercial divi-
sion was that there
would be more
commercial cases in
the New York State Court of Appeals, more commercial
cases would find their way to the Court of Appeals and,
in fact, that hasn’t happened that much.

I think the certification has helped, certification
from the Second Circuit. | have a friend that had a billion
dollar case at the Appellate Division disappointed not
to get to the Court of Appeals. He wound up buying the
company, and not everybody can do that. How do we
get more commercial cases in the Court of Appeals? That
must be an interest of yours as a commercial leader.

JUDGE LIPPMAN: You and | tried to do a study.

JUDGE KAYE: | get to ask you the question and you
have to answer it.

(Laughter)

JUDGE WESLEY: Now you know why I’'m over
here.

JUDGE LIPPMAN: I will answer, but | will verify
the fact there is a striking difference between sitting on
the Court of Appeals, and the percentage of our caseload
there that involves heavy commercial cases, versus the
Appellate Division, certainly in the First Department,
where every day that you sit you get complex, serious
commercial cases.

I think we know the reasons: the non-finality issue at
the Court of Appeals, the fact that a lot of them settle.

I think the commercial division helps to define the
law and to get cases that are more fleshed out com-
ing through the Appellate Division up to the Court of
Appeals.

Would it be different in terms of how you would do
it if you had a separate Appellate Court for commercial
cases? Not a separate court—a separate division within
the court. Maybe.

JUDGE KAYE: Do you think it would be a good
idea for this Section to study that question and give
recommendations?

JUDGE LIPPMAN: I think it would be a great idea.
Look what they brought upon us by their earlier studies:
The great commercial division was all a product of this
Section. Yes, | think it is.

JUDGE KAYE: Richard, you raised an interesting
point.

Before when you talked about preparation for the
Court of Appeals and, Jonathan, you talked about watch-
ing the videos and all that, why on earth can’t we watch
videos of the Second Circuit?

JUDGE WESLEY: Again, what I’m about to say is not
the view of the majority of the members of the Second
Circuit—

JUDGE KAYE: Just a private conversation.

JUDGE LIPPMAN: That’s because you’re a product
of the New York State Court System, that’s why you have
more progressive views—

JUDGE WESLEY: | am also a judge who tried three
murder trials on live TV back when they had cameras in
the courtroom. | thought that was a great thing. | didn’t
think it diminished what was going on. | thought it
opened up the courtroom to people—obviously there’s
going to be sensationalism within it, Greta Van Susteren
and all those other people, it’s meat for the mill for them,
but I do think there’s a need for the courts to be opened.
The reason | use the video from Majewski v. Broad School
District is because | can’t get video of a Second Circuit
argument. | can’t have Seth Waxman on video arguing.

What'’s interesting, Catherine O’Hagan Wolfe, our
clerk of the court, | want to give kudos to Catherine, part
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of the reason why we reduced our caseload was because
of Catherine. Every time | find a really good State Court
employee who is ready to retire, | convince them of the

wonders of coming into federal service and two incomes.

JUDGE KAYE: And even some of those who are not
yet ready to retire—

JUDGE WESLEY: Even those—any of you working
in the State courts looking for jobs, give me a call.

JUDGE KAYE: | wasn’t advertising that....

JUDGE WESLEY: I've been the beneficiary of
two incomes myself. So there are a number of circuits
now that do live streaming audio. None of them do live
streaming video, yet | can sit in my chambers in Geneseo
and watch the Second Circuit. We have that capability
to watch it. We don’t make it public. The judges are—
it’s interesting to see the wide array of views. For some
reason they think it would diminish the majesty of the
Second Circuit. | beg to differ. And if it does diminish it,
then what the hell are we doing in the Second Circuit?
How are we behaving if that’s what it does?

| agree with Jonathan and with you that we—I have
no problem with judicial accountability. We’re doing the
people’s work. We’'re kind of like the ligaments that keep
society strung together. We’re the one institution that the
public truly trusts.

Occasionally some of our colleagues violate that trust
and they run astray. But in New York, you are account-
able, held accountable, publicly accountable. This is a
very significant cultural difference between our State
Court system in New York, and not without its battles, if
you recall in the late ‘70s, there were huge fights about
this.

JUDGE KAYE: So is there any opportunity?

JUDGE WESLEY: | think there is opportunity from
an audio standpoint. You can certainly get the audio of
our oral argument. You will pay for it, but you can get
the audio of your oral argument. | think it may be helpful
to some of you. Without the video, | think you are only
getting half a loaf. And you don’t really understand it.

If you will recall, Judith, there was an en banc oral
argument involving excluding the public from the court-
room and the New York Court of Appeals and Second
Circuit heard the cases simultaneously and you and | lis-
tened to the audio tape. You could not make any sense of
the audio tape of the oral argument in the Second Circuit
because you didn’t know who was asking the questions
and the judges were talking over themselves and it was
a Tower of Babel. And | don’t mean that in diminishment
of my colleagues. My colleagues are terrific people. |
just don’t understand why the audio and video is not
available. It’s been available at the New York Court of
Appeals for eons—

JUDGE LIPPMAN: We’re only disappointed it hasn’t
become a best seller.

JUDGE WESLEY: We would have liked to see more
public interest. Once in awhile, | think, the quality, some
of the early death cases were very high profile. | just
don’t understand that and there is another side that it
says it interferes with the court somehow, but | don’t
think the factual record reflects that, so | would strongly
support it and I’'m hopeful—technologically we are
capable of doing it, so I’'m hopeful that some day we will
doit.

JUDGE KAYE: Sadly our time is passing. | could go
on for days with these wonderful people, but now | want
to put them ten questions from Inside the Actors’ Studio.

Then we will have the last few minutes to hear from
you, so get your questions ready.

I’ll start with you, Judge Wesley. What is your favor-
ite word?

JUDGE WESLEY: My favorite word is please.
JUDGE LIPPMAN: Absolutely.

JUDGE KAYE: Jonathan, what is your least favorite
word?

JUDGE LIPPMAN: No.

JUDGE KAYE: Richard, your least favorite word?
JUDGE WESLEY: With all due respect.

JUDGE KAYE: It means no.

JUDGE WESLEY: | was told this at a federal/state
conference on habeas and what the federal practitioner
said is you are really full of shit. | remember him saying
that to me.

JUDGE KAYE: What turns you on creatively, spiritu-
ally or emotionally, Richard?

JUDGE WESLEY: Creatively and spiritually to watch
young minds coming from the finest law schools in this
country walk into Geneseo, New York and engage in the
dialogue on the law and watch them grow as lawyers and
as people and to hold them close to me as if they were my
own children long after they left.

JUDGE KAYE: Jonathan, what about you?

JUDGE LIPPMAN: The judiciary of the State of New
York.

JUDGE KAYE: Good grief. What turns you off cre-
atively, spiritually and emotionally?

JUDGE LIPPMAN: The other two branches of
government.

(Laughter)
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JUDGE KAYE: What turns
you off?

JUDGE WESLEY: Having
served in one of them, I've seen
the sausage made and | won’t
eat it.

(Laughter)

JUDGE KAYE: Is that what
turns you off?

JUDGE WESLEY: Politi-
cally I think the nation is at a
critical stage and | am saddened
by 24/7 news and talking heads driving the level of dis-
course to one of hatred as opposed to understanding who
we are and why we are different.

JUDGE KAYE: What sound or noise, Richard, do you
love?

JUDGE WESLEY: My son and daughters’ voices.
JUDGE KAYE: Jonathan, you too?

JUDGE LIPPMAN: The Yankees win.

JUDGE KAYE: What noise do you hate?

JUDGE LIPPMAN: Well, I'm not fond of the sound
of the phone ringing on each and every precious week-
end constantly.

JUDGE KAYE: That’s when | used to call you.
(Laughter)
JUDGE LIPPMAN: Then | loved it.

JUDGE WESLEY: Be truthful now, you called him at
6:00 a.m. every morning.

JUDGE LIPPMAN: And | loved it.
JUDGE WESLEY: | was there.

JUDGE KAYE: Richard, what sound or noise do you
hate?

JUDGE WESLEY: The subway, the 6 train, when
I’m waiting at Grand Central. | had a lawsuit a year ago
involving whether those are patentable or not and | stuck
it right to the plaintiff.

JUDGE KAYE: The famous number seven. What is
your favorite curse word? | was going to eliminate it, but
with the two of you, no way. What is your favorite curse
word? Rat’s ass?

JUDGE WESLEY: How did you know? There is a
phrase | got from my grandfather that taught me how to
curse. It’s confining to me to only use one curse word
because my repertoire is so wide. Some of you who really

know me, as my clerks know,
and Judith would sit at the
conference table one day and we
were arguing about a case and |
can’t believe | said | don’t give
arat’s ass about that argument.
Why would you care?

So what do | get from Judith
when | leave the New York
Court of Appeals? | got a book
from all the people, all the won-
derful people, cleaning staff,

4 maintenance staff. What is on
the front? It’s a beautifully hand
drawn picture of a rat’s ass.

(Laughter)

JUDGE KAYE: What you may never have heard and
I will tell you now is one of my former law clerks, he
is now Judge Robert Mandelbaum, he reports publicly
when he entered my chambers the first day, the first
thing | asked him to do was get me a picture of a rat’s ass
and you’ve got it.

Jonathan, what’s your favorite curse word?
JUDGE LIPPMAN: The usual. I'm—

JUDGE WESLEY: You are talking about the F bomb,
Johnny? (Laughter)

JUDGE LIPPMAN: I say frigging. I'm fond of Yid-
dish. Oy vey is okay. Mamzer, you can translate that.

JUDGE KAYE: | could.
JUDGE LIPPMAN: And worse.

JUDGE WESLEY: She used to say those words to me
knowing | have no idea.

(Laughter)

JUDGE KAYE: What profession, other than your
own, would you like to attempt, Jonathan?

JUDGE LIPPMAN: That’s a good question.
JUDGE KAYE: These are all good questions.

JUDGE LIPPMAN: Yes, they are. Right now | want to
be the Comptroller of the State of New York.

JUDGE KAYE: Richard?

JUDGE WESLEY: | would like to teach American his-
tory and | thought | would become a history teacher and
somehow ran into the law midstream.

JUDGE KAYE: Sort of like me and journalism.

What profession would you not like to do?
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JUDGE WESLEY: | would never want to be a
mortician.

JUDGE LIPPMAN: I do not want to be the coach of
the New Jersey Nets basketball team.

JUDGE KAYE: The final question for those of you
who are harboring questions, get ready.

If heaven exists, Jonathan, what would you like to
hear God say when you arrive at the pearly gates?

JUDGE LIPPMAN: That he or she would say so
you were the chief judge when the judges of the State of
New York finally got a pay raise and then another and
another and another and another. That would give me
pleasure.

JUDGE KAYE: Richard—it would give us all
pleasure.

JUDGE WESLEY: I guess | would like him to say
you’re early. Go on back.

(Laughter)
JUDGE KAYE: Any questions from the audience?

SPEAKER: The subject is teleconferencing. Some
of you may recall 15 years ago there was a seminar in
which the first
oral argument
was telecon-
ferenced in the
Second Circuit
and since then—
initially there
was some interest
in the Second
Circuit, but |
would like—this
may have some
relevance, the
teleconference
industry was about to take off. Then | understood it
stopped.

My question is, are there arguments in the Second
Circuit held by teleconferencing or not, and if not, why
not?

JUDGE KAYE: Thank you.

JUDGE WESLEY: The reason why it stopped, when
we moved from 40 Foley to 500 Pearl, the Moynihan
Courthouse, believe it or not, doesn’t have the technical
capabilities to do the arguments in the both locations, so
therefore, we suspended it until we return to 40 Foley—
we are scheduled to go in in November 2011. We think
we will be in more likely in the spring of 2012 and our
intention is that when we return, we will resume that.

It’s very helpful to the federal public defenders from
upstate and from Vermont because of the commuting
difficulties.

| appreciate the members of the Buffalo bar and the
Rochester bar, so | know that commuting in to do an oral
argument—it’s not that we don’t want to do it. It’s that
we are unable to do it, but once again, we will do it.

| found no problems. We did it quite a lot and | had
no problems with it at all.

SPEAKER: Can | ask the chief judge, [if] there might
be an interest in doing that?

JUDGE LIPPMAN: | am interested in anything to do
with modern technology.

MR. STEPHEN YOUNGER: So much of what you
talked about costs money. For those of you who don’t
know, our Governor is not necessarily supportive of our
court budget.

Since our chief judge stood up to cross-examination,
I would like to buy him a lifeline from someone who
served on the legislature.

What advice do you give somebody who wants to get
the legislature to do something this year?

JUDGE WESLEY: These are really strange political
waters and it is made worse by the uncertainty.

Speaking of someone who spent a lot of time in
Albany and still has a lot of friends there who | speak to
on a regular basis, the uncertainty in the Senate is a very
disquieting thing and the fragileness of the leadership in
the Senate will make it very difficult.

The majority of the conservative upstate Democrats
will be at counter purposes with some of the things that
the New York City delegation will want, so this is the
worst possible environment.

I’m very concerned about the state’s credit rating. I'm
very concerned about—we have never had this negative
balance at the end of the year waiting for the infusion of
cash revenues—when | came to the legislature in 1982
Mario Cuomo’s budget was about $12 billion.

We had a huge budget gap and if you remember,
Governor Cuomo was closing state institutions. Remem-
ber you couldn’t get a vehicle title because they laid off
half the people at the Department of Motor Vehicles and |
think we have forgotten about the difficulties of that.

I have the utmost respect for the leadership that
Judith provided while chief judge and the leadership that
Jonathan is providing now and they are working closely
in the political process. They get it. The problem is that it
presumes the people you are talking to are rational and
I don’t mean that in terms of the individuals, | mean the
process itself. It’s not rational right now.
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It’s not capable of being rational.

I had lunch with Mayor Bloomberg as part of federal
judges week. | love New York City. But what did he do?
All he did was rail about the state government cutting the
city budget. The question is where do you want to cut,
Mayor? Where do you propose to cut it? Do you propose
to cut it in Buffalo where unemployment is 10.5%, where
the city is gutted? Do you propose to cut it in Rochester
which is a shell of its former self? Where do you propose
to cut it? In Elmira, where my good friend John O’Mara is
from, which is struggling? Where do you propose to cut
it?

We will all face extraordinarily difficult times in the
state over the next few years and the terrible thing about
the judiciary is that they had a pay raise once, they had
it done and somebody backed away from it. Eliot Spitzer
backed away. He lied to Judith Kaye. She won’t say it. But
he did. He lied to Judith Kaye. You had it. Unfortunately,
that’s a tragedy. | can say it because Article I11 lets me say
it. It's a public record.

My pay started at $166,000. It is now $184,900 be-
cause of cost of living. Congress doesn’t always give it to
us. They didn’t give it to us last year. They were afraid—
that’s okay, just the cost of living alone helps. We have
fallen behind, but not the way these people have.

JUDGE LIPPMAN: Can | add to that? | think what'’s
important with the legislature, putting aside the issue,
| think there are many, as Richard said, so many missed
opportunities along the way in terms of this pay thing.
We did, Chief Judge Kaye and I, we did everything we
could do to get this done. It was within our grasp as Dick
says, on more than one occasion, but | think with the
legislature and the governor, the key thing to understand
in this latest battle is that we are different than the other
branches of government.

We have to take every case that comes to the court.
We can’t cut out programs. There is no such animal. |
mean our budget is basically people, the judges and the
personnel of the unified court system is what our budget

is all about and that’s what we are trying to get across to
all of the other branches of government, that the judiciary
is not only an independent branch of government, but

by design different than the other branches, and we will
have support within the legislature and ultimately from
the governor on that issue.

Without talking about the salary issue, on the merits,
obviously there is a court case pending in the Court of
Appeals; this issue must be resolved because it affects
the viability of our branch of government. Our ability to
attract and retain the kinds of judges that are going to
decide all of your cases, these difficult cases, that need
skill and expertise and cannot be done by just any people
in the world who can afford to go serve in the judiciary.
You should apply. That’s got to change and change now,
but to be continued.

JUDGE KAYE: Yes.

MR. MICHAEL GETNICK: First, if | may, | want
to thank the Commercial and Federal Litigation Section
for putting on this wonderful program. This is a loaded
question.

As lawyers and judges, if you were to pick the chief
priority for the New York State Bar Association, what
would that priority be?

JUDGE WESLEY: Give me some time to think.
JUDGE KAYE: Just one?
SPEAKER: If you have to pick one.

JUDGE LIPPMAN: | know what | would pick, a
parochial view from my vantage point, there is nothing
more important to the legal profession in this state than
to have a strong and vibrant judiciary and | don’t think
we can do that without giving our judges a real profes-
sion that lawyers, like all of you, the best in the state, can
aspire to become members of.

Again from my parochial perspective, we must have
the resources to run the kind of court system that meets
our constitutional mandate. So that’s from my unique
perspective, that’s the answer that | give you.

JUDGE WESLEY: From a legislative standpoint, |
would say that the judge bill probably that | know that
the House of Delegates is going to consider—and Steve
Younger and | have talked about the federal judge bill—
will help us because there is some relief for the Second
Circuit in that judge bill. I might add the Second Circuit’s
difficulties are self-imposed because they resisted hav-
ing additional judges because we have a concern about
collegiality, but the workload now has gotten to the point
where | think some additional judges are coming.

From an internal standpoint, my top priority is
the electronic case management case filing which we

NYSBA NYLitigator | Summer 2010 | Vol. 15 | No. 1

21



launched and seems to be working well. | think it will
bring us out of the dark ages.

One thing | think Catherine found when she came
over to us is how starkly poor our information gathering
capabilities were and cases getting kind of lost and other
things that are kind of strange, so electronic filing and
electronic case management will help us enormously.

JUDGE KAYE: | was going to say thank you, but
please ask your question.

SPEAKER: You touched on the subject of interlocu-
tory appeals. | would love to hear what you think about
the CPLRs of interlocutory appeals in general. More spe-
cifically, what its impact is on commercial litigation.

JUDGE WESLEY: From a federal standpoint, you
know what’s interesting to me, when we get final orders,
I can’t recall, | think | have had one discovery issue in
seven years at the federal circuit. It would seem to me
on the state side, if you put in a certificate of appeal-
ability which allowed the local judge to decide to certify
the Appellate Division and reciprocally can ascertain the
interlocutory appeal, that might be a mechanism which
you can screen out a whole slew of cases. | don’t know.

I’'m speaking from total ignorance to what extent
they have thought about that. We found certificates of
appealability are used by District Court judges on issues
that they might be nervous about. They grant it or we get
the applications, so certificates of appealability may be
one way, if you are going to get docket control while still
leaving for uses that can be visited upon—

JUDGE KAYE: This will be part of the session.

JUDGE LIPPMAN: It is the main difference between
the federal and state. When we adopted the commercial
division, we recognized that is a fundamental differ-
ence and conceptually one could argue it would create
problems. Management of the case, | think, we would be
open to other approaches, but look, that’s not to say that
sometimes interlocutory appeals don’t go a long way to
resolving a case. It really does. | think it’s an interesting
concept.

JUDGE KAYE: Last question

SPEAKER: Another significant difference between
federal and state system, you have lifetime tenure, with
most of the state system—and being up for election, |
would be interested in hearing your assessment of the
differences and | know they are significant. This state
started to approach—I’m not sure whether there is the
political approach again, but | would be interested in
your assessment, particularly the variation on the election
system of should there be a different approach for in-
cumbent judges, those that are running for the first time?

JUDGE LIPPMAN: I've been and Richard has been
an elected and an appointed judge and | think what’s
interesting, | think the elective process, which is so subject
to criticism, is really very interesting and in so many ways
you do get closer to the people rather than going into a
room with 12 white-shoe lawyers.

The processes are very different. | think there are
things to be said for both. | don’t think there is a monopo-
ly on excellent judges that comes out of either system.

I know my soulmate agrees that in New York the
mixed system works well if you have elected and ap-
pointed judges having different routes to the judiciary.

My view is that a mixed system is good, but I think
there are virtues to the appointive the system. They
both have to be meaningful and they both have to be
transparent.

What we tried to do with the elective system—what
Judith Kaye and | did—was make the elective system
more transparent and more meaningful. The appointive
system is only as good as the appointive authority and
the mechanisms they put into place.

So | think if we can improve both systems, to be more
meaningful, | think New York at the state level is served
well by a mixed system.

JUDGE WESLEY: I think it’s foolish—the problem
with bad judges is that in many places in New York the
nomination becomes akin to being elected. It doesn’t
mean good judges don’t come out of both processes. So
the processes themselves have equal capability. | do think
election of judges beyond the trial level is a huge mistake
because it politicizes the process and wreaks havoc in
other states.

JUDGE LIPPMAN: High costs.

JUDGE WESLEY: High costs and has been a bunch
of 60-second destructive ads. Once you get above a trial
level, there is a decided preference from my standpoint
recognizing any process in which humans are involved is
by its nature political in some way, shape or form.
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JUDGE KAYE: If | had time how the new Supreme
Court free speech decision will affect the judiciary, but |
do not have time.

JUDGE WESLEY: Having been appointed by a
Democrat and Republican, | think our current appointive
process, both at the Appellate Division and Court of Ap-
peals, is an extraordinary process and particularly with
its balance | think is a system that works as well.

JUDGE KAYE: Judge Ira begged me for a last word.

SPEAKER: There is a major difference between
discovery with expert witnesses on the federal and state
level. The people in this room, especially, in my opinion,
suffer from the New York State expert witness rules. You
and Judge Wesley have seen both.

Do you see any possibility of somehow changing that
so that there might be an expert discovery that is not con-
trolled by the negligence plaintiffs bar in New York State?
Whatever the goodness of that is, it causes havoc—I will
use a word—and screws up royally what could be early
settlement of cases where there could be depositions of
expert witnesses on state level.

Do any of you want to comment on that?

JUDGE WESLEY: From my perspective, that’s a
nonissue in federal appellate litigation. | can’t think of
any—I can’t think of having that litigated in front of me
at all.

JUDGE LIPPMAN: | don’t think it’s viable, the ques-
tion, to get it done. The question is to what’s the rights
and the wrongs of it. | understand where you’re coming
from, particularly, sitting where you sat. | think it’s some-
thing we should give real attention to, but do | think it’s
going to happen? Very, very difficult.

JUDGE KAYE: Please reflect for the court reporter
Debbie that the hour is now 10:30. We are precisely on
time!

(Whereupon a discussion was held off the record.)
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Presentation at the Commercial and Federal Litigation Section

Annual Meeting on January 27, 2010:

The Future Ain’t What It Used to Be: Finding Opportunity

In a Changing Economy

Panel Chair: PROFESSOR GARY A. MUNNEKE, Pace University School of Law, White Plains

Panelists:
JIM HASSETT, LegalBizDev

TERESA WYNN ROSEBOROUGH, ESQ., Senior Litigation Counsel, MetLife
MICHAEL C. RAKOWER, ESQ., Law Office of Michael C. Rakower
HARRY P. TRUEHEART, Ill, ESQ., Chairman, Nixon Peabody LLP

MR. TENNANT: Professor Gary Munneke from Pace
Law School is the Moderator.

MR. MUNNEKE: I'm a Professor at the Pace Law
School, White Plains, New York. | chair the Law Practice
Management and we are pleased to be here this morning
to talk to you.

Some of the issues that have been bouncing around
not only this bar but the American bar generally and we
thought we would do this as an informal conversation
among a group of people who dealt with these issues in
different ways, and I’'m going to give you a little bit about
each of the speakers but | am not going to go into a long
description because | note from the biographies that it
would take most of our time to read the biographies if |
tried to do that.

Briefly, the people on the panel. Teresa Roseborough
is a senior chief counsel of litigation in compliance at
MetLife. She was in litigation practice before doing that
and has been involved in a number of things like the Gore
campaign and other things like that. She brings to us the
experience of corporate counsel not only as an organiza-
tion that delivers legal services to a corporation, but also
as a client of law firms.

Harry Trueheart is with Nixon Peabody. You are the
managing partner?

MR. TRUEHEART: Not anymore. The chairman.
MR. MUNNEKE: That’s a much better title.
MR. TRUEHEART: Absolutely.

MR. MUNNEKE: You have overseen a lot of the
changes.

MR. TRUEHEART: | was the managing partner for
15 years. | have been with the firm 40. | could not get a
honest job.

MR. MUNNEKE: Jim Hassett is consultant and he
works with marketing for lawyers and his position with
Legal Business Dev helps lawyers in staying on top of

things, building a client base and all about the attendant
issues that float from that.

MR. HASSETT: It’s a good deal of that.

MR. MUNNEKE: Michael Rakowver is a sole practitio-
ner. He does high end criminal defense work and things
attendant with that.

MR. RAKOWER: Commercial litigation.

MR. MUNNEKE: Which brings you to commercial
litigation.

All of us had some experience with this. | have writ-
ten a little bit about the future of the legal profession.
There is an excellent article in here that deals with the
problem and Harry, | guess | should just ask you first, you
did an article for Law Practice Management where you
postulated where we are going and what the bar should
do about it and what practicing lawyers should do about
it. Any thoughts?

MR. TRUEHEART: Let me start with a story about
being at a conference with my eight-year-old son many
years ago. | don’t how long ago that was and listening
to people like this pontificating on the subject | thought
an eight-year-old would be interested in and after lis-
tening for a while and finally squeezing up his face, he
taps me on the shoulder and he says, “Dad, | think they
are only guessing.” So | need to put that as a premise to
everything.

The second thing | would say about this, | am a litiga-
tor by background. | come to this with some honesty, and
my interest has always been in litigation, but at the front,
more generally what is going on, but the third way—we
are overwhelmed by the current state of the economy and
the impact of the economy, but in my view, there are a
number of underlying forces that are going on during this
period, before this period and after this period that have
an impact on the profession.

I will take a couple of minutes, | can go on for a long
time and then we can pick up on some of the discussion.
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One is just a change in the pattern in economics. One
is the globalization of the economy. Its good and bad for
New York. We need to get out of the thinking that the U.S.
is the center of economic universe and business flows in
the U.S. and through the U.S.

It has a big effect on us and a subset of that is what
is going on in New York and | need say no more. Where
we started in this state is not—the second area is technol-
ogy, which in my view is affecting us in profound ways at
every level of what we do.

One, it affects competition because the amount of
information that’s created and is available makes a more
perfect marketplace. It affects our performance because
our clients are measuring what we do, but sharing it is a
profoundly good thing.

Another effect of technology is communication,
which does a number of things, including taking some
of the labor content out of our practice. If you have been
around 40 years, you know what I've been saying. There
was a time we got paid to stand around the court and
listen to lawyers tell lies when cases are to be tried. None
of us do that anymore.

The third is information technology and the access
to it. I'm old enough to know what cut and paste really
means. | am old enough to know when LexisNexis and
Westlaw came along. What many of us in the room and
what you need to understand is that what is out there
now—yvery valuable, but very free information—and see
free solutions and the time cycle in which you are going
to invent rocket science, but it is also changing, among
other things, what the clients think about what we do.

MR. MUNNEKE: Let me ask you one other question.
This perplexed me. A lot of change was taking place in
the legal profession going back for a number of years and
really through the early 2000s there was a lot of discus-
sion how the profession is changing and globalization,
and then the recession came along and an entirely new
set of problems sort of overlapped that other discussion
about how the profession and the marketplace are chang-
ing and | wondered if you had any thoughts on what
issues are more temporary related to the economic down-
turn and which of those will begin to think about again as
the economy turns the other way.

MR. TRUEHEART: | think an economic downturn
will accelerate as it relates to the client’s view of cost ef-
ficiencies. They are not going to change a lot of them, but
the fourth major change | would have mentioned in terms
of the long-term change is a profound change in the way
our clients are thinking about where litigation, if itis in
their world, the way they think about how they decide
whether they are going to take it, how they going to pay
for it, all of those things and the short-term economic
problems are accelerating of all these changes, particular-
ly in the area of process and efficiency, price and cost and

utilization because all general counsel | know are under
extreme budgetary pressure and they know, as well as we
do, the more expensive thing is litigation.

They are constantly getting questions from the people
who pay them and pay our bills how can we cut costs. So
that’s what the short term is about.

MR. MUNNEKE: The other question | wanted to
ask you, we have different practice settings represented
here. Are there particular problems associated with larger
firms that you have to address or there are advantages or
disadvantages in adapting to change that are particularly
unique to your kind of practice?

MR. TRUEHEART: If you are small enough, you
don’t have a managing partner, but more seriously, | think
the firm, small firm labeling is used to cover up a lot of
different things. It can cover up on price. It can cover up
some of the correct criticisms of how some large firms do
things, which is inefficiently, but underlying it all, | think
if any firm is going to survive, large or small, is facing the
same marketplace, the pressure to perform in an efficient
way.

We have the pressure to change. You have the pres-
sure to incorporate the benefits if you will or the inability
of technology and you have the pressure to specialize.
Been there. Done that. It’s what people buy. That’s not
what they bought so much when many of us started in the
practice. | think we are all in the same boat.

We can decide whether you would like to be in a large
organization or not. Counsel can decide if they want to
spend the money on a sole practitioner because you are
the one that owns it and that can integrate you with 400
other legal relationships, or if you want to find a firm or
can find you and have relationships.

There are differences and the dialogue small in and of
itself doesn’t address all issues.

MR. MUNNEKE: Michael, | was going to ask you this
question. Anecdotally, we were hearing during the reces-
sion solos and small were not affected to as great a degree
as larger firms. They were smaller and leaner and they
would tighten their belts and deal with the fact clients
were paying more slowly. Is that an accurate perception or
is it out of touch with your experience?

MR. RAKOWER: It kind of depends where you stand
within the large firm. People ask me—wve like to call our
self a boutique firm, a small firm. People ask me how
things are going. The fact is that my firm, we experience
peaks and valleys much more seriously than I think a
larger firm does.

The consequence of that, when there is a recession like
there is now, if you are a highly valued partner at a large
firm and they are looking to trim the fat, you are not the
guy they are going to cut.
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They are going to cut the excess associates or the
lesser performing partners, but your place in that firm
more or less remains solid.

If you're in a smaller firm and experiencing economic
decline, there is no one to cut. You immediately experi-
ence a shortfall.

Having said that, we have taken the view in these
times that there is tremendous opportunity for us and we
have it at every turn, try to capitalize on it.

We look at the market situation now as a situation
that | think we, as New Yorkers, and all fellow pizza lov-
ers can understand, if you call up a pizza place and you
say | want an extra large pie, how many slices come in
that, you may get an answer more likely the pizza guy
will say | will slice it however many pieces you want it.
It’s typically eight pieces and medium is 14 inches, but
you can slice it any way.

In this recession the pizza pie has shrunk a little bit,
from the 16 inch in diameter to a 14-inch in diameter pie.
We might have been in an extra large pie world before
where you had a small sliver. Although the economy has
retracted to the medium size pie, we are hoping to get a
larger slice by taking advantage of the opportunities that
exist.

Can a small firm take advantage of opportunities that
a large firm can? | go through my workday every day
hoping so.

MR. MUNNEKE: You mentioned opportunities. You
might comment a little bit how a law firm, generally small
or large, can look at the opportunities to grow in a recov-
ering economy.

MR. RAKOWER: | believe it’s true. | tried to write
down some opportunities that we had tried to exploit or
look into strategic ways to try to improve and | also tried
to consider some of the thematic issues of those practical
solutions.

I thought of three thematic issues. | think they are
fairly common sense. They boil down to build and
strengthen relationships. There is no better time than in
times of need to build and strengthen relationships. When
times are good, what favors you do for people are forgot-
ten quickly, but in times of need, when you go the extra
mile for a client or you assist a colleague in a unique way
by showing your expertise, those things are remembered.

So we have taken that to heart. We have worked with
our clients who experienced trouble during these times
and extended ourselves in ways to prospective clients that
in times past we wouldn’t do.

We are hoping that will pay dividends into the future.
Building and strengthening relationships is a core in how
to deal with today’s economic situation.

A second theme is to be receptive to opportunity. We
look more to it every day. In today’s changing economy;,
what that means is there are changed circumstances and
in changed circumstances, there are new opportunities. If
you can find a way to not necessarily go with the flow, but
exploit those opportunities, you might be able to do so to
find increased profits. Clients ask for alternative billing
solutions and in doing so, build an upside for us that we
wouldn’t have seen before.

We would typically charge clients on a hourly fee ba-
sis. Bill where a portion is on an hourly and a portion is on
a contingency. If we are successful, if we are good at what
we do, there is a nice sweetener at the end that will yield a
higher total compensation than we would have obtained if
we went strictly on an hourly rate.

So what we have tried to do in these times, build
important relationships, make deals not just with your
client, whether it’s with vendors who are offering deals to
buy more product at lesser prices, throwing in deals like,
you know, free customer support for an extended period
of time.

Commercial realtors, we know that the commercial
real estate market is in the doldrums and there is an op-
portunity to extend your lease at a cheaper price, if you
had a new lease or renegotiate your lease. Those are the
three thematic issues that we think about in capitalizing
on today’s market.

MR. MUNNEKE: Let me turn to you Teresa. We have
heard Harry and Michael and law firms talking about
clients and in a sense you’re a client.

What are your thoughts on what’s happening in this
market and things—how things are changing.

MS. ROSEBOROUGH: Let me tell you a little bit
about the MetL.ife legal department, 400 lawyers strong
not counting lawyers making up compliance functions.

This makes us either a medium or large law firm
inside a corporate environment and we both provide
legal services to our business clients at MetLife and we
are external legal services at MetLife, and in the world as
legal services from external sources, we are clients of those
external firms or sources and across both of those perspec-
tives, both as internal providers to the corporations.

The main thing that happened within the current
economic environment, severe resource restrictions, both
resources that we have available to us and the resources
available to us for legal services, that resource restriction
has come without any reduction of expectation in terms of
the quality and nature and extent of the legal services pro-
vided, so at the end of the game, the challenge for us has
been able to do more with less and to ask of our external
business partners and legal vendors also more for less and
I know that’s created a lot of challenges in terms of the
way law firms were structured.
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We have talked a long time about wanting external
law firms to work with us who can be both excellent
external providers of legal services but also excellent
business partners. And being a business partner means
not just understanding our business and our role in the fi-
nancial industry, but also means that you do it to provide
services that we can rely on and that you have the ability
to control your own resources in a way when you say you
can deliver X service for X price you can.

And Michael and Gary both talked about the role
of budgets and tying people to budgets and our ability
to rely on these budgets and one of the challenges is the
hourly fee, the most traditional way of paying for legal
services.

It's been the most traditional way. It has extreme
value in terms of the ability of a firm to know that it’s
recovering an amount to resources that’s devoted to
particular representations and also for us as consumers to
have some sense of what choices we are making in terms
of what firms we select, what resources we devote.

There’s great value to the hourly fee. That’s why it
persists. It’s very difficult for the law firms, as they are
currently structured, particularly the large law firms, to
actually control how much of that resource they devote to
a particular matter.

When you send an associate out to do the first draft
of a summary judgment, for the most part, the partner
has no idea whether that associate is going to spend 30
hours or 60 hours or more working on that and has no
way of calibrating at intervals and might be too late as to
being able to control an investment in a particular matter
or project.

And that’s what gives value to some alternative
arrangements that we seek and rely on in terms of cap
fees, flat fees, for different types of work and really how
can we, in a fair way;, calibrate or gauge the amount of
work to be provided for a particular matter or a task and
come up with a way to make sure that our expectations in
terms of cost to calibrate it.

That same resource restriction has led to other
behaviors put pressure on you and on us. For example,
MetLife procures a lot of services internationally and the
pressure on us is to figure out where can we get the same
quality of service externally through an international
resource that we can otherwise get domestic with and
what processes and procedures can you basically export
to a national environment and do it more cheaply and |
think in terms of how large corporations provide legal
services that you are going to see more and more of that
and the competitors are not going to be other firms or
people who do your work domestically, but also these
external services, international services and particularly
with litigation support, document review and some of the
more intense, extensive acts, | think there will be more

and more pressure on us to figure out how those services
can be done outside of the United States at a lower rate or
lower cost rather than inside the United States.

MR. MUNNEKE: The model has changed. Law firms
can’t send somebody out and whatever it billed the client
pays. They are scrutinizing business. They are looking at
other methods, thinking about changing that firm, if they
are not getting what they want, to reduce costs. Is this an
economic downturn outcome?

MS. ROSEBOROUGH: I think it’s permanent. | think
it’s difficult to retrace your steps. Once you find differ-
ent things, it’s hard to go back, even though we are not
resource constricted as we are now.

So | think that the model change demands, in terms of
changing the way legal services are delivered, are perma-
nent, just as our internal changes, how we deliver service
to our internal clients are undergoing rather permanent
changes.

Three years ago MetL.ife paid over 400 law firms for
our services to, this year we are going to pay a little over a
hundred and next year 75 or 80, so convergence is another
factor so, and we were talking about where do you invest?
Or do you have a smaller number of providers? Do you
do the work of doing the sole practitioners to provide ex-
tensive services? There is a lot of work and effort in order
to discover those people and have to stay off Michael’s
radar screening, meet Michael on criminal services, but it’s
a real challenge to find the negative goal. The small firms
that can provide—when you find those boutiques, you
build long-term relationships, but that gives advantages to
the large law firm.

Large firms can provide more resources for free, in
terms of newsletters, CLE, all kinds of communication
that are relationship-building activities that aren’t directly,
but which are enormously valuable to us in terms of our
ability—how the benefit of an external perspective of how
those changes impact us, so those are things that the large
law firms offer and difficult for the small firms to offer.

MR. MUNNEKE: The question that everybody is
sitting on the edge of their seat with this thought in mind.
How can | make sure that my firm is one of the 75 on the
list and not the 325 out in the cold? What do people have
to do to get your business?

MS. ROSEBOROUGH: Request for proposals. We
send those out and we can get specific tasks or matters
being as creative as you can when you get those propos-
als how to manage a particular matter, how you control
expenses, how you deliver quality service is really impor-
tant, and it’s interesting, looking at the range of responses,
some people send back the following three people will
be assigned and here is their background, and to people
who draft full-blown memos with legal memoranda or
responses to complaints or initial drafts of motions to dis-
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miss. The firms that do more work at the front end both
reveal more about their scales and capabilities and show
that they are going to invest in a meaningful relationship
and—

MR. MUNNEKE: How do you get Teresa’s business?
What do you do in your practice structure to make sure
that you are one of the 75?

MR. TRUEHEART: You would like to have been one
of the 400 and if you were one of the 400, you would like
to think you have been enough in touch not only with
what the client thought you needed, what you think
they are going to need going forward, so you are always
going to try to be at least a step ahead, but trying to put
yourself in a position of a client and anticipate where they
may be going or trying to do the free things that Teresa
talks about, trying to build relationships in all levels of
the organization where you have contact, including with
secretaries and the people who handle the bills.

You try to take the static that you can take out of the
relationship in the sense that you don’t want problems
with bills, that sort of thing. You want to match their cal-
endars. You want to do all of those things.

If they don’t recognize the first time or second time,
by the third time it’s going to be very apparent. It’s
always them, that sort of thing and then—and this is a
challenge. You try to figure out if you really have what
the client is going to need and it is, in fact, appropriate for
you to pitch for it.

I would look at a law firm website. You couldn’t tell
whether there were three lawyers or 3,000. Everyone has a
broad range of legal services and it’s still true about that.
The problem: the clients are much more sophisticated.
While they will look at the website, they will talk to their
friends and other companies and it goes on and on and
on.

So you really do have to understand what level of
expertise you need to bring and whether you’ve got it.
The mix | assume is a mixture of trust, expertise, costs and
many other factors, your reputation, your assets and also
try to figure out the proposals is something you have to
think about.

MR. MUNNEKE: You work with people-client devel-
opment, you tell me how to be one of the 75. What is your
reaction to everything you heard?

MR. HASSETT: When Judge Lippman was talking
about a job that he had, he described lawyers heaven and
I think what | do working with law firms and focusing
them on the business side, is like taking you to lawyer’s
hell.

It is the notion that you have to find some compro-
mise, a tradeoff between what the legal profession has
traditionally been and business and people not having

enough money to buy the things that they would prefer to
buy.

That’s a very difficult tradeoff to make and it’s one
I don’t think everybody will successfully make. When |
give speeches—I did a survey on alternative fees over the
summer and | guess it was for a panel that Harry True-
heart, and | quoted Harry.

MR. TRUEHEART: What did | say?

MR. HASSETT: You said in this transition there will
be winners and losers. This is a difficult transition that the
profession is going through and some people are going to
figure it out and, in fact, they may be better off than they
were before.

Some people are not and so it’s really in the interest
of everyone in this room obviously to be on the winning
side. | think how do you get on the winning side? | think
it comes back to another comment that Judge Lippman
made in passing, how do you do an effective oral argu-
ment? Listen. Listen to what the judges are asking and
give them what they ask for.

| often, in my presentation, quote Stephen Covey, the
seven habits of successful people. He says listening is the
single most important ingredient in successful relation-
ships, not just in business development, in dealing with
your spouse and with your kids and | don’t think, that
resonates with me because I'm a terrible listener. | would
rather talk and | think | have that in common with a lot of
lawyers. That’s why they call them pitch leaders instead
of catching leaders. What you should do, you shouldn’t
tell them how great you are. You should be understanding
what they need and what they need is exactly what we
hear on this panel. There is less money, smaller budgets,
so firms, large and small, have to figure out how do you
deal with that? How do you provide a service that maybe
isn’t identical to the service that you used to give, but is
equally satisfactory and equally meets the needs for less
money? It’s really as simple as that. Everything that this
panel is talking about is coming down to how you provide
value.

MR. MUNNEKE: I’'m gathering a sense that it’s not
just that the economy has shrunken the pie from 16 inches
to 14 inches, but the model has changed so that clients
are asking the lawyers to deliver services more efficiently.
They want a better price not because the economy is bad
but because technology and global competition and new
ways of doing business allow them to ask for law firms to
be more efficient.

MR. HASSETT: It’s both. It’s the economy and ev-
erything else. My company specialized in custom training
for sales organizations 20 years before we started working
with lawyers and then | went to a conference about legal
marketing and what | heard there five years ago was that
the trend is what | had been seeing for 20 years in banks,
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insurance companies, in telecommunications companies,
in any kind of company that you can think of, these same
things have happened. Their clients are saying there are
fewer resources. Do more with less.

What | heard in that session five years ago was what
exactly got that message five years ago. Things were
great. They didn’t have to do more for less. They could do
more for more.

There was a hint that it was in the air or else. | ended
up changing my entire company focus because | saw this
as something that had to happen. | thought it was going
to happen in less than five years. It took the economy
falling apart to really happen. | don’t think it’s ever going
back.

MR. TRUEHEART: If you want a nightmare, and
hopefully this hasn’t happened to you, talk to a general
counsel from corporate procurement, people have gotten
involved in the process which the in-house legal depart-
ment procures services.

Bear in mind, in my view, colleagues in-house still
want to do the very best job with the same standard pro-
fessionals as we do, and they are not doing it either and
they would like to maintain satisfactory and professional
relationships with firms so that it’s a total win.

The firm survives and can afford good people. Now
bring in the guys that are buying steel, fuel, oil, plastic
and pencils and have to deal with that and this is also
going on in corporate America, which is another reason
some client will go backwards. | don’t know if you are
dealing with that.

MS. ROSEBOROUGH: We face pressure from your
client. Legal services are not a commodity. We live in an
environment where all kinds of professional services are
a commodity with health care, medical profession. We,
in terms, I’'m saying this as a lawyer not as an in-house
lawyer, we, as a profession, have to continue to deliver
services that emphasize our professionalism and we can-
not become commoditized. You can’t treat certain kinds
of legal services as widgets that can be procured by the
hour, and replicate it in the same way, and dealing with
issues where we need 12 of them or 20 of them, and that’s
going to require that we continue to deliver advice and
consultation and a joinder of expectations in a way that
keeps us from being commoditized as a profession.

MR. MUNNEKE: The whole idea of legal services of
commodity seems scary to me. How do you communicate
either as general counsel or as the person in the law firm
that there may be commodity legal services, but what
we are doing is more unique that it requires special skill,
knowledge, experience?

MS. ROSEBOROUGH: Part of it is the replicative—
what their business objectives are, the specialized nature
of the projects and engagements that are going on and

reflecting that expertise and partnership, everything that
you do in every independent case that you have.

Part of that is very well and easily delivered at the
partnership level in those firms or at the petit provider
level. It’s very difficult to deliver that with associates. So
one challenge that law firms have, how do we keep our
younger talents, the people who do document reviews,
doing first draft agreements, from being considered the
commodity even if we ourselves at the higher level are
considered the professionals in that, and part of that is
that | think firms’ and one of our challenges is making
sure that young people are developed fast enough. Fast
enough that they very quickly become part of the expert
arrangements and very much engaged and providing ad-
vice and consultation to the firm in the way that is not go-
ing to make them feel like a widget in the process or part
of a document development, and so one of the law firms
that leveraged a lot, they made a lot of money. | think
there is going to have to be less than that, let that work go,
document review, privilege. Let that be exported to other
places and continue to emphasize the professional parts of
the services that we provide.

MR. MUNNEKE: Let’s talk about this exporting
service and it can apply to any number of contexts. It can
mean going to a boutique firm right here in New York. It
could mean going to a firm in San Francisco because with
technology and the Internet, geography really means very
little and if somebody can provide what you want some-
where else, you will go there.

It could mean going to a large law firm in the UK that
provides the same kind of services as the firms in the U.S.

It could mean outsourcing some of the commodity
work to India where lawyers there can do it at a fraction of
the cost. What are the prospects or the future of exported
legal services and what does that mean for all of us? And
I think | would like to get everybody’s reaction to that. |
would like to start with you.

MS. ROSEBOROUGH: I think for us we are asked
why do you have office space in New York and so we
have to justify our existence in that way all the time. The
legal services, why are you using the New York market
instead of the Houston, instead of Kansas, and we have
to justify that we are after particular professionals and
their experience that exists in different markets. Increas-
ingly the value of large law firms that can tap into dif-
ferent economic markets, | think that will be a consistent
advantage of technology and a challenge of technology
making sure that expertise and service quality is delivered
in the right economic environment for both of us and the
same is true in terms of exploring legal services requiring
outside of the domestic forces that there is a constant cost
benefit analysis—where in the world is the best source for
this particular service and are we tapping into the appro-
priate place for that service to get the best return for our
company?
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MR. MUNNEKE: You, yourself, can be exported?
MS. ROSEBOROUGH: Yes.

MR. MUNNEKE: Have you used legal services
overseas?

MS. ROSEBOROUGH: We have so far not tapped
into India or some of the other sources, but with the
constant pressure to justify, making the decision not to do
that and more and more on document production, litiga-
tion technology, there is going to be increasing pressure to
tap into those where they can be evaluated to provide the
same quality of service at a cheaper price.

MR. MUNNEKE: If we are going to pay more, are we
going to get more by keeping it here?

MR. TRUEHEART: We are in many major metro
areas and we have a significant number of lawyers and
we have been using those resources for all the reasons we
can get space in certain markets and less than what New
York space is today, which is a lot less than it cost a year
ago. | want to make a point. It wasn’t too long ago when
most of us as lawyers said that will never happen because
it’s a profession. And | started thinking about where it
might have happened on the profession—we have a very
substantial health care practice, you should start looking
at the international implication of health care practice be-
cause that’s going to happen, international trade in health
care, and they said never, never in my lifetime.

As of today there are world class surgical centers and
treatment centers, among others, in Thailand, and here
and there, and worse yet from the standpoint of the medi-
cal profession, there are insurance companies today who,
with qualified facilities, will pay you to go there, have a
vacation and have whatever needs to be lifted, and other
things are going with dentistry.

MR. MUNNEKE: Managed legal care.

MR. TRUEHEART: It is happening to us. Whether
you call it export or disaggregation, saying what Teresa
said before, it’s getting narrower.

We need to realize that if you are in consumer mode
as opposed to at the level we are talking about, which
nobody is in this room because you are commercial and
federal litigation, think about all the do-it-yourself, do-it-
yourself divorces, all the stuff on the web. It’s going on all
through the profession and as annoying as it is, you have
to step up and move faster.

In the case of our firm, the thing that we have done
in that respect is billed around the concept of geographic
diversity and building expertise on a firmwide basis and
deliver the best people for the client. | will say candidly
some clients will not take a service provider that is not
next door, particularly New York City attitude because
nobody outside of the city knows everything.

I can say that because | have worked in the city a long
time and I’ve worked outside the city. But more and more
clients and for 20 years clients see the advantage of mix-
and-match routine.

So | started doing the work of a firm that had one
office in Rochester; | found myself doing international
dispute work. It was cheaper and they were delusional to
think I knew what | was doing. It’s here.

MR. MUNNEKE: Doesn’t that mean that you can
send work within your firm to Des Moines?

MR. TRUEHEART: But we are not there.

MR. MUNNEKE: It’s cheaper to run the office. You
send the work over there. They do it. It comes back to you
and you are still next door to your client. Don’t you have
advantage over the firm that has to do work here because
they are here?

MR. TRUEHEART: | sure would like to think so. The
client could just be happy to get it right from Des Moines
once they find the right person.

MR. MUNNEKE: What about overseas; have you
outsourced work?

MR. TRUEHEART: Yes.

MR. MUNNEKE: Have you thought about that and it
just doesn’t make sense now or ever?

MR. TRUEHEART: Nothing is forever and it will
make sense at some point. Some of them have done this.
Some friends in counterparts, and it's—we are in a stage,
it’s a series of things which will be worked out. Selling
corporate America has done it, GE, some big—and many
of the English firms have outsourced back office and are
now beginning to outsource more substantive stuff at
some level.

Many firms have outsourced document review. There
is an intermediary between them and the people, let’s say
India, and a couple of global firms have a global center in
the Philippines. We also see time share advantages.

If you live in the U.S. because it may be in business
here, but not in business somewhere else and people do
the work—

MR. MUNNEKE: In the end, if you can deliver the
service more efficiently, then Teresa is going to be happy,
assuming that the quality—

MR. TRUEHEART: She would be a very unusual cli-
ent if she weren’t.

MR. MUNNEKE: Michael, | think you may have a
fairly unique practice area and for someone who needs
a lawyer, who needs a lawyer like you, they need you.

I don’t know that all small firm lawyers are in the same
boat.
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They may be much more easily squeezed out by
larger firms and corporations making the choice to go
overseas or go outside of the State of New York. Do you
have any thoughts how the smaller organizations can
stay in the game?

MR. RAKOWER: Yes, definitely. | do need to apolo-
gize. | think we did something wrong with our firm. We
are primarily commercial litigating. We do some civil
rights, white collar defense.

MR. MUNNEKE: We really want somebody who is
here who knows the courts who can represent you. If you
are talking about commercial litigation, you are com-
peting head to head with Harry. They are just different
problems.

MR. RAKOWER: That’s what we see as our competi-
tion and that’s who we go against. There are benefits in
using us and benefits in using Harry. Those clients want
to find out why we might be able to better serve them for
their particular needs.

We did examine ourselves whether or not to out-
source some of our work would be beneficial. We relent-
lessly pursued value for the client whether technologi-
cally or in terms of people power. For us it turned out not
to be a value proposition and we realized it wouldn’t be
for our client. We are different than larger firms—I spent
a few hours with a gentleman from India who was very;,
very compelling about the kinds of work they could do
for us and we thought this was great opportunity for the
client. Every e-mail was rife with grammatical mistakes.
We did a test run. The quality wasn’t there for us.

In today’s legal market, it makes less sense for the
smaller firms at least to make use of overseas talent.
There is a glut of lawyers out there looking for oppor-
tunities. What we decided to do instead is have a stable
relationship with firms that provide temp lawyers. When
we have a case that requires labor intensive, we have the
ability to skill up. We have hardware in our office and
we bring in contract lawyers who we closely supervise
and train with whatever material it is that we are work-
ing with and we provide value to the client that way, so
we got American-trained highly skilled lawyers who are
looking for long-term opportunities who want to work
hard, who we can supervise, who we think whose qual-
ity we can ensure and provide great value to the client
because the price for those document reviewers on a
contract basis is reasonable.

So, in that sense maybe we have a leg up in that we
can provide a high quality product at a reasonable price
that the larger firms can only do if they outsource that
work and risk the quality in a way that we do not.

MR. MUNNEKE: | have heard some people speculat-
ing the future of the practice of law, suggesting that law
firms, as we know them, will not exist in 20 or 30 years.
You will have a small number of people in an organiza-

tion that deals with the client like Teresa and Teresa will
put out a RFP and then the lawyers with these contacts
will put together sort of an ad hoc group to solve the par-
ticular problem and they have permanent employees like
associates or even lower level partners that they will go
to—Facebook, Linkedln—have ongoing relationships who
are available to work on a contract basis.

Instead of having big permanent firms, you will have
ad hoc firms and do the work as needed. You will have
rainmakers who will be the firms and everybody else will
be practicing as a contract solo. Is that realistic?

MS. ROSEBOROUGH: | don’t think so. | think not
in the environment as it is now. Law is a collaborative
endeavor and different perspectives add great value to
law firm’s in-house counsel, working on a particular mat-
ter, thought process together, and it’s one of the reasons
we see—different cultures have all the different kinds of
law firms because they—because it commends them or
doesn’t, so part of our professionalism is communicated to
our clients. The value proposition we bring as a collabora-
tive enterprise and | think that’s going to help the law firm
model not exactly as it’s replicated, but the law firm model
is going to be a valuable one for different services.

MR. TRUEHEART: | think we are in the process of
evolving. It’s hard to tell what the exact, how much of it
can be found in an analogy that the engineering profes-
sion, large scale engineering companies who do large
scale international projects, nuclear power plants, what
that analogy is, is they have a core of highly expert people
and an infrastructure that supports them and they’re
substantial at the end of the day in and of themselves, but
as the work scales, they can scale the total organization
through contract people, itinerary engineer, whatever you
want to call them, been there, done that in other types of
projects but move from company to company, project to
project and we are developing an infrastructure of that
capability—using it to some extent already in some major
cases and it’s possible that model will be better developed
and better implemented over time with the combination
market force and technology—Ilacking the experienced
people who could work at our level ten years ago, now for
a variety of reasons American forces will suffer.

MR. MUNNEKE: Relate the issues to law firm pyra-
mid model where there are a lot of people down at the
bottom that the firm has to support in order to be available
to provide services and if you are exporting more services
or outsourcing the work, then it seems to me that the bot-
tom of the pyramid can at least shrink and allow the firm
to be a little bit more nimble; is that a fair statement?

MR. TRUEHEART: | don’t know what you mean by
nimble.

MR. MUNNEKE: Nimble in that if you assume there
are fluctuations in the amount of business you have, it’s
not a flat line.
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MR. TRUEHEART: Your resources to your work—if
you have to put a hundred people somewhere tomorrow,
nimble may not be spending a week trying to find them.
It—

MR. MUNNEKE: As we draw toward the end of this,
I thought | would ask what other issues would affect the
way our profession and the practice of law, particularly
in commercial litigation, can we expect that we haven’t
talked about and what other things are on the horizon
that you see as may be big influences that we should all
think about? Jim, I’ll start with you.

MR. HASSETT: | can’t see that far. The value thing
is changing the way the profession does business and we
have to get past that before | can worry about the next
step.

MR. MUNNEKE: Mike?

MR. RAKOWER: | would keep in mind the types of
disputes that arise during recessionary periods are differ-
ent than those that arise during growth periods. This is all
about going to see the opportunities. It’s helpful to con-
sider what kinds of practice areas you are going to grow
now and are growing now to take advantage of that.

I think it’s the theme of today’s discussion. Listening
is important, so we all talk to prospective clients and we
all talk to actual clients. Prospective clients don’t always
get converted to be actual clients. You can learn from all of
those people what practice areas are growing, what your
clients needs are and how those disputes, the kinds of dis-
putes you are handling in the past are different from what
you are going to handle in the future position yourself.

MS. ROSEBOROUGH: Technology is going to al-
low increasing transparency in how we do our work and
what work we provide and it’s going to be important for
law firms and internal legal departments to stay cutting
edge, how we use technology and also in terms of how
social network and other types of technology impact how
we recruit lawyers and how clients expect services to be
provided.

The same with our customers. The customers are
the segue to the comment about diversity; as we become
more global, you are going to see more globalization. Our
customer base will become more global and our expecta-
tion and diversity being able to match up to the diversity
of our customer base is going to increase and we will
expect our vendors to increase as well.

MR. MUNNEKE: When we talk about a global
economy and a global marketplace, we are, by definition,
talking about a diverse marketplace to a certain degree
needing for our workforce to look like the workforce of
the customers and clients we deal with.

MR. TRUEHEART: From a provider point of view,
you have probably been involved, but the cost in the
federal setting is a major deterrent that any client who
has the choice as to whether they will be involved—there
are other kinds of transactional costs but mostly just the
market—just wish that you were local lawyer in the local
Houston, Texas when the market finds a court that works
for them, they will go there. If you are in a court system
that isn’t working, it’s going to impact your market.

So the whole transactional part is to reduce the
amount of disputes or change, whether they are settled or
go to arbitration, I’'m not prepared—transactional costs in
this environment are a strain of dispute resolution.

The second thing the labor content in the legal work is
going on even if the market grows the variety of technol-
ogy take out of practice and just way outsource providers
like document companies and that is going—

MR. MUNNEKE: We are at the end of this program. |
hope that our conversation will provide a catalyst for you
to begin thinking about some of these issues that could
have been talked about for hours that were mentioned in
passing.

I encourage you to take a look at those. | think one
of the problems we have as lawyers, we tend to be like
Huck Finn floating down the Mississippi just encounter-
ing whatever happens to us as we go along on the raft
and responding and reacting to whatever it is, rather than
looking forward to try to identify the factors that will af-
fect us and Harry said we can’t always be right, but | think
we err when we don’t try to think about those things.

A lot of people are doing this. There is a lot written. |
should tell you that | had a number of conversations with
Steve Younger, President-elect of the bar, and he’s very
interested in continuing this discussion into next year. It’s
my hope this panel will have served as at least an intro-
duction to what we ought to be talking about as a Bar
Association.

I thank the Commercial Litigation Section for giving
us the opportunity to raise these issues to help you all to
be ready and to take on the next 20 years of the practice of
law.

MR. TENNANT: | want to thank Professor Munneke,
Ms. Roseborough, Mr. Rakower, Mr. Hassett and Mr. True-
heart for their comments. Very thought provoking. That
concludes our CLE for today.

(Luncheon recess.)
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Mandatory E-Filing in New York County Supreme Court—

May 2010

By Hon. Sherry Klein Heitler and Jeffrey Carucci

Mandatory electronic filing has been introduced in
the Supreme Court, Civil Branch, New York County, in
certain kinds of commercial cases (“mandatory com-
mercial cases”). This project represents a significant step
forward for the state court system. In order to assist the
commercial Bar practicing in New York County Supreme
Court to make an easy transition to this new era, we set
forth this brief summary of the relevant procedures.

Pursuant to Chapter 416 of the Laws of 2009, the
Chief Administrative Judge was authorized by the Leg-
islature to introduce mandatory electronic filing in three
counties in defined types of cases in Supreme Court—
certain commercial cases in New York County, tort cases
in Westchester County, and cases in an upstate county.
Chief Administrative Judge Ann Pfau wrote to Bar groups
in December 2009 and informed them of her intention
to institute mandatory e-filing in New York County and
Westchester County and sought comments from the Bar.
As readers may know, in January 2010, at the Fuld Award
ceremony of the Commercial and Federal Litigation Sec-
tion at the Annual Meeting of the New York State Bar
Association, Chief Judge Jonathan Lippman announced
that mandatory e-filing would begin in New York County
in May of this year. A Uniform Rule for the mandatory
program, as well as an amended Uniform Rule for con-
sensual e-filing, have been approved.

The court wishes to do whatever it can to ensure
that commercial practitioners are aware of the coming of
mandatory e-filing to New York County Supreme Court
in commercial cases and to inform the Bar of key facts
about this project so that attorneys will be in a position to
prepare themselves accordingly. We hope that the intro-
duction of mandatory e-filing will be smooth, orderly, and
efficient for all concerned, particularly attorneys and their
clients. And so, we have written to Bar groups, posted no-
tices on our websites and in the Law Journal, and written
articles such as this one.

The following are the key aspects of mandatory
e-filing that the Court will implement pursuant to the
Uniform Rules.

All mandatory commercial cases that are commenced
on May 24, 2010 and thereafter must be commenced
electronically through our e-filing system, the New York
State Courts Electronic Filing System (“NYSCEF”), and
subsequent filings made in those cases must be made
electronically.

The legislation defines the kinds of cases that are sub-
ject to mandatory e-filing as follows: commercial matters

of the types set forth in Uniform Rule 202.70 (b) (and ex-
cluding those listed in 202.70 (c)), irrespective of whether
the cases have been or will be designated as Commercial
Division actions, provided that the amount in controversy
is over $100,000 (exclusive of interest, costs, disburse-
ments, counsel fees, and punitive damages). However,
two categories of covered cases are not subject to a
monetary threshold: corporate and other business dis-
solution proceedings and commercial arbitration matters
(see Uniform Rule 202.70 (b) (11) and (12)). A mandatory
commercial case that could be, but is not, brought in the
Commercial Division, or that is transferred out of the Di-
vision, will be subject to mandatory e-filing. In addition,
the monetary threshold of the Commercial Division as we
write is $150,000, but the threshold for mandatory e-filing
is lower. As a result, we will have e-filed Commercial
Division cases and some e-filed commercial cases outside
the Division.

Since e-filing is mandatory under the legislation, it
follows that, except as otherwise provided in the Uni-
form Rule, from May 24 onward, documents in manda-
tory commercial cases that are submitted in hard copy
format to the County Clerk to commence a case or that
are presented in that format to the County Clerk or court
clerks at any later stage will not be accepted—they must
be e-filed. To facilitate identification of cases subject to
mandatory e-filing, the County Clerk may require the
filing of a special cover sheet upon the commencement
of new actions; a supplement to the RJI may be required
as well. Generally, working copies of motion papers and
other documents intended to be reviewed by a Justice
must be delivered to the court. The Uniform Rule requires
that a copy of the confirmation notice, which is issued
immediately by the NYSCEF system when a document is
e-filed, be firmly bound as the cover page of every work-
ing copy presented; working copies not so configured will
not be accepted until corrected. The confirmation notice
is necessary for efficient processing of submitted working
copies—from it, the court clerks will be able to recognize
that the document in question concerns an e-filed case,
that it is a working copy, and that the “original” has been
e-filed. Specific procedures governing submission of
working copies and other matters are to be found in our
Protocol on Electronic Filing, which is posted on the “E-
Filing” page of the court’s website at www.nycourts.gov/
supctmanh. In view of its importance, attorneys are urged
to familiarize themselves with the current Protocol and
with any subsequent revisions. Should modifications to
other procedures be necessary to conform to the Uniform
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Rule or as this mandatory program proceeds, amend-
ments will be made to the Protocol.

The NYSCEF system offers many benefits to attor-
neys and their clients: convenience, the ability to file at
any hour of any day, simplified service of interlocutory
documents (the e-filing system is also an e-service system
(except for service for the acquisition of jurisdiction,
which must be effected in hard copy form in the normal
manner)), the ability to pay court fees on-line by credit or
debit card (Mastercard or Visa), immediate access to the
entire file at any time from anywhere, savings in storage/
file space and trips to the courthouse, instantaneous noti-
fication of filings by the court, including postings of deci-
sions and orders, among other things. Normal court fees
must be paid, but there is no charge to use the NYSCEF
system—that is, there is no charge to file a document,
serve a document, consult the NYSCEF case file, or print
documents from the system.

In many respects, the NYSCEF system resembles
the Federal Electronic Case Filing system. Thus, it is our
expectation that those familiar with the latter will be
able to use the former with no formal training. Because
the system is simple and easy to learn, many will find
sufficient a brief review of the User’s Manual and FAQ’s
that are available on the NYSCEF site (www.nycourts.
gov/efile), or some practice using the NYSCEF “Practice
System,” which is an exact replica of the NYSCEF system
that can be used by attorneys to practice with fictitious
cases. Those who feel the need of training can obtain
it easily. Anyone interested in training is urged to con-
tact the NYSCEF Resource Center at efile@courts.state.
ny.us or 646-386-3033. A two-credit CLE course is offered
weekly, or more frequently if needed, at the courthouse
of the New York County Supreme Court at 60 Centre
Street, Manhattan. There is no charge for this course. The
staff of the Resource Center can answer any other ques-
tions attorneys may have and are eager to be of help.

The rules governing e-filing allow attorney service
companies to become authorized e-filing agents. At-
torneys who do not wish to involve themselves or their
office staff in e-filing are free to e-file through such an
agent.

We urge commercial practitioners to follow our
court’s website for additional information on this impor-
tant new initiative as it moves forward. And we thank
the Commercial and Federal Litigation Section (Vincent
Syracuse, Chair) for allowing us to present this informa-
tion to interested practitioners.

Judge Heitler is the Administrative Judge for Civil
Matters of the First Judicial District. Mr. Carucci is the
Statewide Coordinator for Electronic Filing of the New
York State Unified Court System.
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SECTION REPORT

Sealing Documents in Business Litigation: A Comparison
of Various Rules and Methods Applied in Federal,
New York State and Delaware Courts

Prepared by the Commercial Division Committee!

New York courts frequently wrestle with the issue of
whether, and how, a court should “seal” documents that
arise during business litigation. The courts must not only
consider the applicable legal standard, but also balance
competing policy concerns: the public’s right to unfettered
access to the judicial decision-making process versus the
potential harm to litigants or the public should the infor-
mation be made available. To assist in this analysis, we
have examined the various approaches taken by the New
York State courts, the federal courts in New York and the
Delaware Chancery Court in business disputes.

Based on this review, we recommend the following in
business cases: 1) New York State justices should be given
greater discretion in weighing these competing policy
concerns; 2) the good cause standard that the courts apply
should include an inquiry into the role that the information
in question plays in the judicial proceeding; and 3) the New
York courts should consider incorporating some additional
electronic filing features that would help protect against
inadvertent disclosure of sealed materials.

I.  Determining “Good Cause”: Whether to
Consider the Role of the Information in the
Judicial Proceeding

While a “good cause” standard is used by both the fed-
eral and New York State courts, those courts have adopted
different approaches to the “good cause” analysis. See, e.g.,
L.K. Station Group, LLC v. Quantek Media, LLC, 20 Misc.3d
1142(A), 2008 N.Y. Slip Op. 51827 (U), 2008 WL 4172655 at
*2 (Sup. Ct., N.Y. Co. 2008) (“The manner in which “good
cause” is construed, however, seems to be broader in the
federal courts than in New York courts.”)

Although both New York State and federal courts
apply a general presumption in favor of public access to
judicial records, differences in application of the “good
cause” standard seems to stem from the following factors:
1) “good cause” in the federal courts is initially exam-
ined against the backdrop of a discovery rule while New
York examines it against a statute specifically intended
to scrutinize sealing; 2) New York treats all judicial docu-
ments equally while the federal courts recognize differing
types of judicial documents; and 3) federal courts apply a
calculated presumption of public access based on the type
of judicial document and its role in the adjudication.

In federal court, a party must move for a protective
order to seal documents. Protective orders in federal court
practice are governed by Rule 26(c) of the Federal Rules of

Civil Procedure, “...the court may, for good cause, issue an
order to protect a party from annoyance, embarrassment,
oppression, or undue burden or expense...” Fed. R. Civ. P.
26(c) (emphasis added). Balanced against a party’s “good
cause” is the common law right of public access to judicial
documents. See Lugosch v. Pyramid Co. of Onondaga, 435 F.3d
110, 120 (2d Cir. 2006). Where the document is “judicial”? in
nature, the federal courts apply a more demanding stan-
dard of “good cause.”® Id. See also In re Terrorist Attacks on
September 11, 2001, 454 F. Supp. 2d 220, 222 (S.D.N.Y. 2006).
Judicial documents are given a presumption of public ac-
cess, but the strength of the presumption is based on the
document’s role in the adjudicatory process.* See Cumber-
land Packing Corp. v. Monsanto, 184 F.R.D. 504, 505 (E.D.N.Y.
1999). The approach is based on the belief that many of the
documents “...generated in federal litigation actually have
little or no bearing on the exercise of Article Il judicial
power” and, as a result, the court must identify the docu-
ments “...directly affect[ing] an adjudication to matters
that come within a court’s purview solely to insure their
irrelevance.” United States v. Amodeo, 71 F.3d 1044, 1050 (2d
Cir. 1995).

Evidence introduced at trial or documents submitted
as the principal basis for a summary judgment motion are
given an “especially strong” presumption of access due to
their central role in a court’s exercise of its Article 11 func-
tion and the “resultant value of such information to those
monitoring the federal courts.” Id. See also The Diversified
Group v. Daugerdas, 217 F.R.D. 152, 158 (S.D.N.Y. 2003). If
the judicial document plays only a minor role in the judi-
cial process, the presumption of access “amounts to little
more than a prediction of public access absent a counter-
vailing reason.” United States v. Amodeo, 71 F.3d 1044, 1050
(2d Cir. 1995). Filed settlement documents are given a very
weak or even non-existent presumption of access as “...
they play a ‘negligible role’ in the trial judge’s exercise of
Avrticle 111 judicial power until they are merged into a tenta-
tive final agreement for court action, thereby becoming
public.”® See The Diversified Group v. Daugerdas, 217 F.R.D.
152, 15 (S.D.N.Y. 2003) (quoting United States v. Amodeo
at 1050). Materials that are exchanged during discovery
are not given a presumption of public access as they play
no role in the performance of Article 111 functions and the
“movant need only make a baseline showing of good cause
in order to justify the imposition of a protective order.” Ello
v. Singh, 531 F. Supp. 2d 552, 583 (S.D.N.Y. 2007). See also
Cumberland at 505. Once the court has determined the type
of presumption to be afforded the document, it balances
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that against any competing interest.® See United States v.
Tangorra, 542 F. Supp. 2d 233, 236 (E.D.N.Y. 2008).

In sum, the federal court applies the following steps
in determining good cause when sealing judicial docu-
ments: 1) a motion for a protective order is brought before
the court sealing particular documents based on Rule 26
(or a stipulation submitted for the court’s approval), 2)
the court reviews how the judicial document impacts its
Atrticle Il function (does it help it come to a decision or is
it merely a document that has a negligible impact at that
stage of litigation), 3) a measured presumption of public
access based on the document’s role in adjudication and 4)
a balancing of the public versus private interests.

New York follows a similar approach under
N.Y.C.R.R. § 216.1.” Court records can only be sealed upon
a written finding of good cause, while, documents ob-
tained through disclosure and not filed with the clerk re-
main subject to the protective order standard under CPLR
3103. See Uniform Rules for Trial Courts, 22 N.Y.C.R.R.

§ 216.1. Noticeably, good cause is not initially evaluated
against a discovery rule (like Rule 26), but, rather in the
light of a statute whose purpose is to limit sealing. See
George F. Carpinello, Public Access to Court Records in Civil
Proceedings: The New York Approach, 54 Albany Law Review
93, 108-110 (2003).8 See also In re Twentieth Century Fox Film
Corp., 190 A.D.2d 483, 601 N.Y.S.2d 267 (1st Dept. 1993).
“[216.1] was enacted largely in response to a concern that
...courts were not sufficiently taking into account the pub-
lic interest...in particular, ...the practice of sealing records
of settlements in product liability and other tort actions
where the information might alert other consumers to
potential defects.” In re Twentieth Century Fox Film Corp.

at 485-486. Confidentiality is to be treated as an “excep-
tion, not the rule” and “[w]hatever makes its way into the
[court] file is presumptively open for public review.” See
In re Will of Hoffman, 284 A.D.2d 92, 727 N.Y.S.2d 84, 85 (1st
Dept. 2001). Compared to the federal court, New York’s
approach is more streamlined: 1) a party must move
pursuant to § 216.1 (or submit a stipulation for the court’s
approval), 2) any document filed with the court is treated
with a single presumption of public access rather than a
spectrum of possible presumptions, 3) the court balances
the public versus private interests.

The chair of the committee that helped draft
N.Y.C.R.R. § 216.1 argues that New York courts should
consider a judicial document’s role as part of the court’s
exercise of its judicial discretion in determining good
cause. See Carpinello, supra at 1095-1100. He states, “The
movant’s burden should be significantly less where the
document was not part of the judicial decision-making
process and where the document does not inherently raise
legitimate issues of public interest.” Id. The belief is that
this analysis would occur organically as part of the court’s
“...balancing process [in] weighing the potential for harm
and embarrassment to the litigants and public alike.” See

Carpinello, supra, quoting, Coopersmith v. Gold, 156 Misc.2d
594, 606, 594 N.Y.S.2d 521, 530 (Sup. Ct., Rockland Co.,
1992).

In practice, however, New York courts do not gener-
ally evaluate the role of the judicial document in its deci-
sion making process. For instance, a recent decision denied
petitioners the right to seal property valuation reports in an
estate accounting proceeding, despite two prior orders (is-
sued in 1992 and 1994) granting sealing. See In re Goldman,
21 Misc.3d 1138(A), 875 N.Y.S.2d 820, 2008 WL 5076469 at
*2 (Sur. Ct., N.Y. Co. 2008). Without delving into its merits,
the decision is silent as to what role the evaluations serve
in the court’s judicial function (the accounting). Arguably;,
these evaluations are not central to or significantly impact
upon the court’s role in the accounting proceeding. Addi-
tionally, the court made no mention of any public interest
served in allowing access to the documents. Rather, the
court focused on the idea that once a record is filed it is
presumptively open to public access: “There must be a
showing of compelling circumstances to justify departure
from the strong preference for allowing public access to
court records.” Id. at *1.

Similarly, the First Department denied defendant’s
motion to seal a complaint, which alleged unethical and
criminal conduct, as there was a clear public interest in
such allegations. See Liapakis v. Sullivan, 290 A.D.2d 393, 736
N.V.S.2d 675 (1st Dept. 2002). While this result may seem
appropriate, the court offered no discussion as to what
role the summons and complaint occupied at that stage of
the court’s function. In contrast, as discussed earlier, the
federal courts explicitly conduct this analysis in consider-
ing whether a summons and complaint should be sealed.
See Ello v. Singh, 531 F. Supp. 2d 552 (S.D.N.Y. 2007), See
also Standard Investment Chartered Inc. v. NASD, 2007 WL
2790387 at *6.

In another example, the Second Department granted
the sealing of certain documents submitted in conjunction
with a summary judgment motion (which one would ex-
pect to have a greater presumption of public access than an
estate valuation in an accounting procedure) as the docu-
ments contained proprietary financial information that
could harm a party’s competitive standing. See Mancheski v.
Gabelli Group Capital Partners, 39 A.D.3d 499, 835 N.Y.S.2d
595 (2nd Dept. 2007). Again, there was no explicit discus-
sion of what role these documents have in the exercise of
the court’s judicial decision making process. These deci-
sions point to an evolving line of New York case law that
implicitly hold that merely filing a court document impos-
es a strong presumption of public access, regardless of the
document’s role in the judicial function.

In fairness, had the role of the judicial documents been
examined and a variable weight of presumption been ap-
plied in the cases mentioned above, the courts could have
rendered the same decision. Explicitly asking the question,
however, forces the New York courts to consider the im-
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port and role of the judicial document as part of the court’s
judicial function in balancing against the private interests
in sealing that document.

Such a context-based approach has at least tacit ap-
proval in New York case law that was developed shortly
after the enactment of Part 216 of the Uniform Rules in
1991. For example, in 1993, the First Department recog-
nized that the context in which the judicial documents
have been filed is a consideration: “...the type of proceed-
ing, in and of itself, is an important factor which the court
should take into account in determining whether the
parties have established sufficient good cause to seal the
records to overcome any public interest in their disclo-
sure.” In re Twentieth Century Fox Film Corp., 190 A.D.2d
483, 486-487, 601 N.Y.S.2d 267, 269 (1st Dept. 1993). Failing
to consider context, the court opined, would unreasonably
tip toward the public’s interest predominating and “...
make disclosure virtually automatic in any proceeding.”
Id. at 269.

Yet, more recent decisions appear to give lesser con-
sideration to the contextual role of a judicial document.
As a result, eminent New York jurists have recognized
that without the discretion to maintain a proper balance
between competing policy interests, not only may the
Commercial Division be adversely affected, but the admin-
istration of justice could be compromised:

While the public has an interest in having
court files open and available, there are
other interests which must be balanced.
The State has an interest in having its
courts, and especially the Commercial Di-
vision, be “user friendly.” Litigants have
an interest in having documents contain-
ing confidential information, i.e. informa-
tion which might put the litigant at a com-
petitive disadvantage if made available to
competitors by means of a public filing,
kept confidential. It could be argued that
trial courts should be given more discre-
tion in arriving at a proper balance.

L.K. Station Group, LLC v. Quantek Media, LLC, 20 Misc.3d
1142(A), 2008 N.Y. Slip Op. 51827 (U), 2008 WL 4172655 at
*2 (Sup. Ct., N.Y. Co. 2008).

II.  The Mechanics of Sealing: Manually Sealing
versus Electronic Sealing

Generally, there are five means of protection for
confidential documents which are to be filed with the
court. 1) Sealing of the Entire File; 2) Partial Sealing of
Individual Documents; 3) Sealing via Electronic Filing; 4)
Redacting Confidential Documents; and 5) Impounding of
Documents.

As discussed earlier, if a party wants to seal the entire
file, he/she will have to make an application pursuant to
Section 216.1 of the Uniform Rules. The court will then

hold a hearing to determine whether there is good cause
to seal the entire file. If the application is granted, then an
order will be entered. The order should contain certain
exceptions as to who may review the file. Generally, the
order should allow the file to always remain accessible to
the court, court employees, attorneys of record, or their
designees who would be determined in writing and would
present the proper identification to the Clerk of Court
when retrieving the file.

A common dilemma is when one has a new case which
he/she believes should be filed under seal. If the party
purchases an index number and files the papers, they will
become immediately open to inspection. Prior to purchas-
ing an index number, the party should go to the County
Clerk’s office. There, the party will be instructed to file
an order to show cause seeking to seal the file. The confi-
dential documents (i.e., summons and complaint) will be
attached, yet segregated in an envelope. The order to show
cause will contain a temporary restraining order (TRO)
provision requesting a temporary sealing of the file until
the assigned justice schedules the “good cause” hearing
required pursuant to Rule 216.1. If the TRO is granted, the
movant will go back to the County Clerk’s office and the
papers will be put in a temporary sealing file. If the TRO
is denied, then the papers will go into a file open to the
public. The court will thereafter hold the required hearing
to determine whether the file will be sealed.

At times, it is not necessary to seal an entire file, but
rather individual documents which are filed with the
court. If the court allows for partial sealing of the file, then,
in New York County, a separate folder is created by the
clerk’s office which contains the subject documents. This
file is placed alongside the unsealed portion of the file on
the shelf in the County Clerk’s office. While a file may be
partially sealed, clerks in New York County find this to be
problematic. The clerks become responsible for ensuring
that only particular documents are turned over when the
file is requested. It can be difficult for a clerk to guarantee
that no sealed document will be turned over because at
times they may be part of an extremely large file. Further-
more, in theory, it can become a burden on the court if the
parties have to come in for a “good cause” hearing each
time they want a particular document to be sealed. Over-
all, it is not that partial sealing cannot be done, but parties
should be advised that it may cause difficulties.

In Nassau County, a sticker indicating that portions
of the file are under seal is placed on the front of the file
and a separate redweld, with the sealing order attached to
the front, is created to hold all the sealed documents. The
redweld is kept with the rest of the court file.

The problems associated with partial sealing are al-
leviated to a certain extent if the parties choose to e-file
their case. When a case is e-filed, either party may file a
particular document and mark it secure so that access is
not allowed to the public over the internet. Rather, only the
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parties who hold an e-file identification number and mem-
bers of the court system may access the document.

E-filing, however, cannot be used as a way around
making the appropriate Section 216.1 application. In New
York County, even when a matter is e-filed, the parties are
responsible for filing hard copies of all electronically filed
documents. This would include any documents which a
party has marked “secure.” Despite designating the docu-
ment as “secure,” the party is still responsible for filing
a hard copy of the document which will be available to
members of the public who come to the County Clerk’s
office and request the file. Therefore, a word of caution to
a party that “secure” does not mean “sealed” in New York
County.

A party may also consider filing redacted documents
when bringing a motion or an order to show cause. Under
this method, a party would file redacted copies of any
alleged confidential documents and separately hand to
the assigned justice unredacted copies which he/she
will review. Of concern, however, is if a redacted copy is
filed and the originals are returned to the parties after the
judge renders a decision, issues may arise with respect to
the record on appeal. Somehow the court has to connect
the unredacted version of the documents to the court file
because it is only what is in that file which constitutes
the “record” for appeal purposes. The court must be
specific in its decision as to what unredacted documents
it has relied upon—meaning it must affirmatively state
it for the record. The parties can then later subpoena the
document(s) for appeal purposes. Before choosing this
manner of protecting confidential documents, a party
should be aware of the assigned justice’s preferences and
whether this would be an acceptable means of protecting
the confidential documents.

Lastly, a more extreme method of protecting confiden-
tial documents would be to seek an order from the court
impounding them. This is very different from sealing.
Generally, if one impounds something, it is one particular
item. For example, a piece of jewelry, bearer bond, or other
unique item. It is generally understood that the item will
be returned to someone at the end of the case. If some-
thing is impounded, it is placed in a locked safe. Only two
individuals hold the combination allowing access to the
safe. This appears to be a less likely means for protecting a
document and is one really intended to protect an item as
unique and irreplaceable, rather than confidential.

In the course of our review of sealing mechanics, we
looked to how another business court, the Delaware Chan-
cery Court, helps ensure that sealed materials are not in-
advertently disclosed. All documents filed with Delaware
Chancery Court are filed electronically through Lexis, and
can be viewed publicly through that mechanism. But Dela-
ware has programmed the system as follows:

= Documents are deemed confidential, either through
Order or through the filing of a normal confidential-
ity stipulation that has been “so ordered.”

= When counsel electronically file a document there is
apparently a mechanism to select the type of security
one would like applied to that document.

= Ifitis a sealed document, only counsel to the action
subject to the confidentiality order and the court can
view the document.

= Clerks can review the document, but have no mecha-
nism to print it if it is sealed.

= No hard copies are stored in the court anymore.

= While normally the public has access to all docu-
ments filed electronically on the Lexis system, if the
document is sealed, nothing happens when one tries
to click on the link to that document.

Such an approach appears to offer some advantages
that the New York Courts might want to consider. First,
hard copies are not subsequently filed in e-filed matters.
Therefore, members of the public will not have access to
secure documents by going to the clerk’s office and re-
questing the file. Second, in Delaware Chancery Court,
despite being able to view secure documents, clerks cannot
print any document bearing that designation. In New
York County, clerks may both view secure documents and
generate hard copies by printing them. While this latter ap-
proach may provide certain administrative benefits to the
courts, it significantly increases the risk that sealed materi-
als might be inadvertently disclosed to parties not entitled
to them and imposes an additional administrative burden
on the clerks to ensure that no such inadvertent disclosure
occurs.

I1l.  Conclusion

Judges should have greater discretion in deciding
whether to seal a document. It is clear that the courts take
seriously their obligation to make sure that the public has
access to judicial decision-making process so that the pub-
lic will have confidence that the judicial system is operat-
ing openly, honestly and fairly. At the same time, private
litigants need to be protected against third parties who
might seek to misuse their access to court records to expose
trade secrets, valuation information, and proprietary infor-
mation, when that information is not germane in determin-
ing the merits of the suit and when the information does
not affect public health and safety.

New York’s current sealing scheme can cause seeming
incongruities where an estate accounting can at one point
be sealed, then unsealed, all during the same litigation,
while documents submitted in support of a summary judg-
ment motion are sealed, even where they are dispositive to
the issue at hand. New York courts should be allowed the
discretion of applying a measured presumption of public
access that best fits the role that a filed document plays in
the proceeding, before analyzing the competing public ver-
sus private interests. In fact, it appears to be a step that was
envisioned as part of the court’s analysis under 216.1, but,
has been recently ignored by newer case law. See Carpinello,
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supra; see also In re Twentieth Century Fox at 269. Allowing
New York courts this small measure of discretion should
allow for a more equitable result in the balance between
public and private interests.

In terms of the physical mechanics of sealing, we
would recommend that the New York Courts consider
adopting some of the protections currently used by the
Delaware Chancery Court. The New York Courts have
already taken substantial steps to enhance document secu-
rity by implementing electronic filing, and by limiting hard
copy duplication of “sealed” documents, the courts could
further help reduce inadvertent disclosure and the admin-
istrative headache posed by sealing, and thus help effect
the decisions made by the justices who have determined
that such “sealed” materials should not be disclosed.

Any movement toward this approach would provide
greater confidence to both counsel and litigants that in-
formation will be kept confidential, and, in turn, continue
to make the New York State courts, and specifically, the
Commercial Division, a welcome forum for the resolution
of commercial disputes.

Endnotes

1. Thisreport was prepared by Howard Fischer, Steve Madra,
Megan McHugh, and Robert Schrager of the Commercial Division
Committee of the Commercial and Federal Litigation Section of the
New York State Bar Association (“NYSBA”), co-chaired by Paul
D. Sarkozi and Mitchell Katz. On December 8, 2009, the Executive
Committee of the Section adopted the report by a unanimous vote.
The report was subsequently adopted by a unanimous vote of the
Executive Committee of the NYSBA on January 28, 2010.

2. Ajudicial document is defined as an “item filed...relevant to the
performance of the judicial function and useful in the judicial
process.” Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 119
(2d Cir. 2006) (quoting United States v. Amodeo, 71 F.3d 1044, 1048
(2d Cir.1995)). It is not immediately clear as to what documents
are to be classified as “judicial” as the district courts have openly
acknowledged that the definition of “judicial” documents is still
evolving.

3. ”[A] party seeking a protective order sealing trial, other court
hearings, or motions and accompanying exhibits filed with the
court must satisfy a more demanding standard of good cause.” In
re Terrorist Attacks on September 11, 2001, 454 F. Supp. 2d 220, 222
(S.D.N.Y. 2006).

4. The Western District of New York has a Local Rule restating this
principle: “there is a presumption that Court documents are
accessible to the public and that a substantial showing is necessary
to restrict access.” Livecchi v. Rochester Police Department, 2004 WL
1737379 (W.D.N.Y. 2004), quoting Local Rule Civ. P. 5.4.

5. Additionally, there is a strong public policy encouraging the
settlement of cases through a negotiated compromise and if sealing
helps to create that outcome, it would outweigh a public access
interest. United States v. Glens Falls Newspapers, Inc., 160 F.3d 853,
856-858 (2d Cir. 1998).

6. Some competing interests mitigating against disclosure have been
defined, as where business information might harm a litigant’s
competitive standing, or where there exists a law enforcement
interest or based on the privacy interests of individuals. See Nixon v.
Warner Comm., Inc., 435 U.S. 589, 598, 98 S.Ct. 1306, 55 L.Ed.2d 570
(1978); see also Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 120
(2d Cir. 2006); Fischer v. Smithkline Beecham Corp., 2008 WL 4501860
(W.D.N.Y. 2008) (denying request to seal records as movant failed to
meet its burden in establishing records as trade secrets).

7.

The text of the statute is as follows:
§ 216.1. Sealing of Court Records

(a) Except where otherwise provided by statute or rule, a
court shall not enter an order in any action or proceeding
sealing the court records, whether in whole or in part,
except upon a written finding of good cause, which shall
specify the grounds thereof. In determining whether
good cause has been shown, the court shall consider the
interests of the public as well as of the parties. Where it
appears necessary or desirable, the court may prescribe
appropriate notice and an opportunity to be heard.

(b) For purposes of this rule, “court records” shall
include all documents and records of any nature filed
with the clerk in connection with the action. Documents
obtained through disclosure and not filed with the clerk
shall remain subject to protective orders as set forth in
CPLR §3103.

This law review note was written by the Chair of the New York
State Advisory Committee on Civil Practice, which originally
drafted the New York Rule on Sealing of Court Records. While
this note is an excellent reference tool, its findings may need to be
updated as six years has passed since the article was published.
Another law review article, Public Availability or Practical Obscurity:
The Debate Over Public Access to Court Records on the Internet, by
Arminda Bradford Bapko, is worth mentioning, as it discusses the
merits of a time lag in electronic filing. New York Law School Law
Review, 49 N.Y.L. Sch. L. Rev. 967 (2004-2005).

Delaware Chancery Rule 5(g) is the operative statute controlling
sealing. The full text of that statute appears below.

Delaware Chancery Rule 5(g)
(g) Sealing of Court Records.

(1) Except as otherwise provided in this Rule 5(g),

all pleadings and other papers, including deposition
transcripts and exhibits, answers to interrogatories and
requests for admissions, and affidavits or certificates
and exhibits thereto (“documents”) filed with the
Register in Chancery shall become a part of the public
record of the proceedings before this Court.

(2) Documents shall not be filed under seal unless and
except to the extent that the person seeking such filing
under seal shall have first obtained, for good cause
shown, an order of this Court specifying those docu-
ments or categories of documents which should be filed
under seal; provided, however, the Court may;, in its
discretion, receive and review any document in camera
without public disclosure thereof and in connection
with any such review, may determine whether good
cause exists for the filing of such document under seal.

(3) The provisions of paragraph (2) of this Rule 5(g)
notwithstanding, the Court may, in its discretion,

by appropriate order, authorize the parties or other
persons to designate documents to be filed under seal
pending a judicial determination of the specific docu-
ments or categories of documents to which such restric-
tion on public access shall continue to apply. In all such
cases the Court shall require submission of the matter
within ten days of such initial order and shall make
such a determination as soon as practicable.

(4) Whenever any brief or letter subject to Rule 171
[which is the chancery rule regarding the filing of
briefs/legal memoranda] is filed under seal with the
Court because it would disclose information from a
document which is otherwise required to be filed under
seal pursuant to this Rule 5(g), the following proce-
dures shall be followed:
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(A\) if the restricted documents had been designated by
the party filing the brief or letter, the party shall also
file a copy of the brief or letter for public inspection
omitting only such restricted information which the
party believes should continue to be sealed for good
cause; or

(B) if the restricted document had been designated by
another person, the party filing the brief or letter un-
der seal shall give written notice to such person that a
copy of the entire brief or letter will be filed for public
inspection unless such person files, within 3 days of
the filing of the brief or letter under seal, a copy of the
brief or letter for public inspection omitting only such
restricted information which such person believes
should continue to be sealed for good cause; or

(C) if the brief or letter discloses information from a
restricted document which had been designated by
the party filing the brief or letter and also discloses
information from a restricted document which had
been designated by another person, the party filing the
brief or letter under seal and such other person shall
jointly prepare and file, within 3 days of the filing of
the brief or letter under seal, a copy of the brief or let-
ter for public inspection omitting only such restricted
information as each of them believes should continue
to be sealed for good cause.

(5) Any person who seeks the continued sealing of
any portion of a brief or letter pursuant to paragraph
4 of this Rule 5(g) shall also file a certification signed
by such person’s attorney of record (or, in the event
such person is not represented by an attorney, signed
by such person) that said attorney has personally
reviewed the brief or letter filed under seal and that
said attorney believes to the best of the attorney’s
knowledge, information and belief that the restricted
information should continue to be sealed for good
cause. Said certificate shall briefly set forth the reasons
why said attorney believes that good cause exists for
continued filing of the brief or letter under seal.

(6) Any party who objects to the continued restriction
on public access to any document filed under seal
pursuant to paragraphs (2) or (3) of this Rule 5(g) or to
any portion of a brief or letter filed under seal pursuant
to paragraph (4) of this Rule 5(g) shall give written
notice of such party’s objection to the person who
designated the document for filing under seal. To the
extent that such person seeks to continue the restric-
tion on public access to such document, said person
shall serve and file an application within 7 days after
receipt of such written notice setting forth the grounds
for such continued restriction and requesting a judicial
determination whether good cause exists therefor. In
such circumstances, the Court shall promptly make
such a determination.

(7) The Register in Chancery shall promptly unseal
any document or brief or letter in the absence of timely
compliance with the provisions of this Rule 5(g). In
addition, 30 days after final judgment has been entered
without any appeal having been taken therefrom, the
Register in Chancery shall send a notice to any person
who designated a document to be filed under seal that
such document shall be released from confidential
treatment, unless that person makes application to the
Court within 30 days for further confidential treatment
for good cause shown.

(8) Notwithstanding any provision of this Rule 5(g),
any order permitting or requiring a document, brief or
letter to be filed or remain filed under seal (the “Sealing
Order”) shall expire three years after the final dispo-
sition of the action in which the Sealing Order was
entered, and any document, brief, or letter filed under
seal pursuant to the Sealing Order shall become a part
of the public record. Notwithstanding anything to the
contrary in this Rule 5(g)(8), the time within which

the Sealing Order shall expire may be extended by the
Court for good cause shown.
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SECTION REPORT

The Continuing Surge in Immigration Appeals in the
Second Circuit: The Past, the Present and the Future

Prepared by the Committee on Immigration Litigation

Executive Summary

The growth in immigration appeals in the Second
Circuit is well documented, with a noticeable surge com-
mencing in 2002 that quickly grew to represent more
than 38% of all filings in 2004.1 As we report below, these
immigration appeals continue to be filed at elevated
levels and continue to dominate the Second Circuit’s
docket. There is no apparent decline. Without changes
in immigration law and policy, or structural changes in
how immigration appeals are adjudicated, there is every
indication that a sizable immigration docket will persist
in the Second Circuit.

This report looks at the current state of affairs in the
Second Circuit, identifying the measures taken by the
court to handle the enormous volume of immigration
appeals and how these measures are working. We also ex-
amine measures recently instituted or proposed that may
improve the quality of legal representation and admin-
istrative case records in immigration appeals. The report
offers several recommendations for the future that should
permit greater case review at the administrative levels
including expanding the size of the Board of Immigra-
tion Appeals and the number of immigration judges and
support staff, creating a training and mentoring program
for poorly performing immigration attorneys, increasing
the sanctioning power of members of the Board of Im-
migration Appeals and immigration judges, and encour-
aging either greater pro bono representation or providing
indigent immigrants with government-funded attor-
neys. We believe greater administrative review will both
discourage further appeals and ensure that cases that are
appealed to the circuit courts contain more detailed case
records whose merits may be more readily evaluated.

I.  Background: The Problem of Immigration
Appeals

Millions of foreign nationals currently reside in the
United States without authorization or in violation of
their status, some having entered without authorization,
some having overstayed their admission period, and
some having violated their status with, for example, a
criminal conviction. Those detected are ordered to appear
in deportation proceedings before immigration courts na-
tionwide. Many of these foreign nationals resist removal
by seeking asylum—a humanitarian ground of relief for
immigrants who were persecuted, or fear persecution, in
their home countries>—while asylum applicants whose
cases are not granted administratively are also referred

to immigration court. Immigration judges undoubtedly
have a grave responsibility in adjudicating claims of
asylum—where an incorrect denial returns an individual
to his or her country of persecution. The fact that the im-
migration court system as a whole (including the Board
of Immigration Appeals which oversees the immigration
courts) lacks sufficient resources to handle the large case
volume undermines the accuracy, legitimacy, and effi-
ciency of decision-making in immigration cases.® Further
complicating the task of identifying meritorious claims is
the lack of financial resources of asylum applicants who
often appear without counsel.*

By the late 1990s, the lack of judicial resources to
handle the large number of immigration cases resulted
in enormous administrative backlogs within the immi-
gration courts and the Board of Immigration Appeals.®
Seeking to reduce the growing backlog, Attorney General
John Ashcroft instituted streamlining reforms in 1999
and 2002.5 As a direct result of those reforms, the United
States Courts of Appeals, particularly the Second and
Ninth Circuits, witnessed an unprecedented surge in
immigration appeals.” In a 2004 article, the Association of
the Bar of the City of New York reported on the Second
Circuit’s efforts to address the burgeoning immigration
caseload through special case management measures and
by coordinating with the Board of Immigration Appeals.®

Nowy, five years later, our review of the immigration
appeal docket in the Second Circuit reveals that the vol-
ume of immigration appeals has not declined.® Further-
more, despite the measures instituted within the Second
Circuit and the Board of Immigration Appeals, there con-
tinues to be concern regarding the competency of counsel
appearing before the court on immigration matters® and
the thoroughness of the record provided by the Board of
Immigration Appeals.'

II. Overview of Immigration Appeals Processes
and the 1999 and 2002 Streamlining Reforms

Under the authority of the Attorney General, the Ex-
ecutive Office for Immigration Review (EOIR) is charged
with interpreting and administering U.S. immigration
law on behalf of the U.S. Department of Justice (DOJ).?
EOIR consists of more than 230 immigration judges who
are responsible for issuing deportation orders in instances
where there is no form of relief.!® The Board of Immi-
gration Appeals (BIA or the Board) hears appeals from
immigration court decisions.™ Its precedent decisions are
binding on immigration courts nationwide, subject to the
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Attorney General’s review. Respondents may also appeal
to the U.S. Court of Appeals with jurisdiction; however,
these decisions are only binding on immigration courts
within that circuit.® Accordingly, uniformity of law na-
tionwide is best achieved through BIA precedent.

The Attorney General has authority to change the
BIA’s structure and internal processes. In both 1999 and
2002, he introduced streamlining procedures designed
to reduce the enormous backlog in BIA cases—56,000 in
March 2002.1” The 1999 revisions permitted single board
members to affirm immigration court decisions in one-
line decisions without any legal analysis.'® The use of
Affirmances Without Opinion (“AWOs”) subsequently
increased due to the 2002 reforms and were mandated in
certain instances.'® In addition, the 2002 reforms reduced
the BIA from 23 to 11 members, expanded single-member
as opposed to three-member panel review, and estab-
lished time limits for adjudicating cases.?’ The 1999 and
2002 reforms have been roundly criticized by federal
circuit courts.?* Nevertheless, the federal courts have
consistently affirmed the authority of the Attorney Gen-
eral to amend and adopt rules to streamline the admin-
istrative process,?> and some have praised the BIA for its
efforts to reduce the administrative case backlog.?®

lll. Pre-2004 Surge in Immigration Appeals and
2004 City Bar Study

The Attorney General’s efforts to reduce the admin-
istrative backlog of immigration cases by streamlining
procedures had a direct and immediate impact on the
dockets of the federal circuit courts.?* While only 6% of
BIA cases were appealed prior to the reform measures,
20% were being appealed by the end of 2003.2°> Nation-
wide federal circuit courts experienced an increase of
294% in immigration appeals from 2001 to 2002, with an
additional increase of 35% in 2003.%6 By 2003, immigra-
tion appeals represented 14.4% of all appeals filed in
the federal circuit courts.?” The growth was even more
appreciable in the Second Circuit where administrative
agency appeals constituted 4% of total appeals filed in
2001.28 Just two years later, 34% of all appeals filed in the
Second Circuit were administrative agency appeals, most
of which were BIA appeals.?®

The Committee on Federal Courts, Association of the
Bar of the City of New York, undertook a study of the
burgeoning immigration docket in the Second Circuit,
publishing its findings in August 2004.2° As noted in that
report, the Second Circuit met the challenge of the mas-
sive influx of immigration appeals by instructing the DOJ
to dedicate sufficient attorneys to the cases and urging
the BIA to designate sufficient staff to expedite prepara-
tion of the records.3! The Second Circuit added part-time
attorneys to process the cases, and Second Circuit staff
attorneys bundled cases together for conferencing where
the petitioners were represented by the same attorney.3?
Status conferences with staff attorneys were ordered in

an effort to resolve cases at the staff attorney level.® De-
spite these measures, however, the surge of appeals has
continued.

IV. The Continued Surge in BIA Appeals to the
Second Circuit: 2004 to Present

The rate at which BIA determinations are appealed
has actually increased from 2004, producing even a larger
impact on the Second Circuit’s docket. While 29% of BIA
cases within the Second Circuit were appealed in 2004,
this percentage increased to 41% (2005), 43% (2006), 38%
(2007) and 42% (2008).2* This contrasts to the 3% appeal
rate in BIA cases within the Second Circuit in 2001.35

These elevated BIA appeal rates produced a 1470% in-
crease in the number of BIA appeals in the Second Circuit
from 2001 to 2008.%6 Immigration appeals have repre-
sented between 37% and 39% percent of all appeals filed
within the Second Circuit between 2004 and 2008.37 By
contrast, only 4% of the Second Circuit’s docket consisted
of BIA cases in 2001.38 The increase in BIA appeals is part
of an overall increase in appeals to the Second Circuit,
which now receives 2,000 more appeals each year than in
2001.°

The volume of BIA appeals shows few signs of abat-
ing.“® Immigration and Customs Enforcement (ICE),
the component of the Department of Homeland Secu-
rity (DHS) responsible for enforcing immigration laws
nationwide, has steadily increased enforcement action in
recent years,*! and appeals from the BIA continue to fall
overwhelmingly within the jurisdiction of the Second and
Ninth Circuits.*?

It is not merely the volume of appeals and resulting
stress on court resources that are of concern; rather, there
is also apprehension regarding the quality of representa-
tion afforded immigrants appealing BIA decisions and
the thoroughness of fact-finding and legal review con-
ducted at the lower administrative levels. While there is
no excuse for poor quality legal representation, it may be
partially attributable to the meager financial resources of
many immigrants in proceedings, as they have no right to
government-appointed counsel.*® Noting wide disparity
in the quality of representation in immigration appeals,
the Honorable Judge Robert A. Katzmann wrote “...too
many of the briefs that | see are barely competent, often
boilerplate submissions.”** In fact, a study conducted of
cases pending before the court on April 21, 2005, conclud-
ed that over one-third of the appeals were handled by
the same ten law firms, most of which were run by solo
practitioners.*

There is also concern regarding the quality of records
received on appeal from the BIA. Speaking to the Senate
Committee on the Judiciary, the Honorable Judge Jon O.
Newman of the Second Circuit summarized the problem:

When overburdened [immigration
judges] decide their high volume of cases
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hurriedly with oral findings dictated into
the record and then their decisions are af-
firmed in a one-word ruling, the courts of
appeals often lack the reasoned explica-
tion that is to be expected of a properly
functioning administrative process.*®

Also speaking before the committee, the Honorable
Chief Judge John M. Walker, Jr. of the Second Circuit
noted “a severe lack of resources and manpower” within
EOIR and reported that “one of [his] court’s problems
with the BIAis that it rarely seems to adjudicate the
outstanding legal issues in a case, no doubt because the
judges lack the time to do so.”*” Accordingly, further
reform measures within the Second Circuit and the BIA
appear necessary.*

V. The Second Circuit’s Post-2004 Response to
Chronic Elevation in Immigration Appeals:
The NAC System

In response to the unabated surge in BIA appeals,
the Second Circuit has instituted additional measures to
reduce the case backlog. In 2005, the Second Circuit cre-
ated a Backlog Reduction Committee (BRC) to assess how
the court could modify its screening process to efficiently
handle the influx of immigration cases.*® Recognizing
that the vast majority are asylum cases, the BRC imple-
mented a Non-Argument Calendar (NAC) specifically for
asylum appeals.®® Because these cases share a common
issue—whether the BIA’s finding was supported by sub-
stantial evidence—the BRC determined that the judges
and staff attorneys would refine their case-law expertise
and be able to expedite their decision-making without
sacrificing the fairness or quality of court opinions.! All
asylum cases are initially sent to the NAC, which consists
of panels of three judges.®?

Materials submitted to the NAC include counsels’
briefs, the BIA record, and a memorandum, draft sum-
mary order, and recommended disposition prepared by
a law clerk within the Staff Attorney’s Office.® Utilizing
sequential voting, the panel of judges may vote to send
to the Regular Argument Calendar (RAC) grant, deny,
remand or other.>* Any one of the judges can remove a
case from the NAC, and counsel can request that a case
be sent to the RAC upon a showing of good cause.>®
Typically voting is completed within three weeks of case
submission.%®

Judge Newman, a member of the Second Circuit’s
BRC, reports that the NAC system has reduced signifi-
cantly the court’s backlog of pending cases.®” When the
NAC program commenced on September 30, 2005, there
were 5,299 pending agency cases within the Second
Circuit.%® Most were BIA asylum denials.>® By September
30, 2007, there were only 1,465 pending agency cases.®
Judge Newman attributes the reverse in this trend in FY
2008 to the increase in new BIA appeals in 2008 and the
purposeful reduction in the number of cases sent to the

NAC each week.5! During the first three months of FY
2009, the number of pending agency cases decreased, and
the court has again increased the weekly assignment of
NAC cases.5?

The NAC program has undoubtedly been success-
ful in reducing the backlog of cases pending within the
Second Circuit.®® It remains open to debate whether the
NAC system offers the same level of fairness and quality
of decision-making as the RAC calendar.?* In Judge New-
man’s view, had BIA asylum appeals remained within
the RAC docket and been reviewed for oral argument, as
a matter of course, the decisions reached by the judges
would have remained the same.%® Noting the inferior
quality of many of the petitioners’ briefs in NAC cases,
in his view oral arguments would not have benefited the
cases significantly.®®

While Judge Newman'’s insight into the NAC system
is assuring, practitioners appearing before the Second
Circuit on non-BIA cases remain concerned about the
potential impact of the surge on non-BIA cases.” While it
is difficult to assess to what extent, if any, there has been
an impact on non-BIA cases, it is worth noting that the
Second Circuit adopted Interim Rule 34 in August 2007
requiring parties in all cases to assess whether oral argu-
ments are warranted and affirmatively request the oppor-
tunity.% In certain instances, including where the appeal
is determined to be frivolous, the rule also permits the
court to dispense with oral arguments even where both
parties desire to be heard.®® The adoption of this interim
rule is particularly significant considering the Second Cir-
cuit’s historic practice to afford litigants the opportunity
for oral argument in appeals.’® The adoption of this rule is
fairly strong evidence that the surge has impacted, at least
procedurally, non-BIA cases pending before the court.

VI. New Measures That May Improve the
Quality of Legal Representation in BIA
Appeals Before the Second Circuit

The Second Circuit recently promulgated new rules
governing its Committee on Admissions and Grievances
(“the Grievance Committee”) and created a pro bono
counsel program. In May 2007, the Grievance Committee
issued new rules governing its proceedings, including
the scope of matters that can be referred to it.”* Attorneys
may be referred to the committee for misconduct or for
failing to meet a professional obligation to the court.”

In December 2004, the Second Circuit also began receiv-
ing applications for its newly created Pro Bono Panel.”®
Panelists are appointed to represent pro se litigants in
“meritorious or complex appeals.”” They serve for up to
three-year terms and must make themselves available to
accept court assignments.” While there is no indication
that these measures were instituted specifically to address
BIA appeals, they should be useful tools in improving the
quality of legal representation provided in them.
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Judge Katzmann is also involved in his personal
capacity with a study group, created in the aftermath of
his 2007 Marden lecture at the Association of the Bar of
the City of New York,’ to examine barriers to effective
representation of immigrants.”” The study group hosted
a working colloquium at Fordham Law School in March
2009 where key participants in the field discussed ways
to: (1) encourage private bar participation; (2) address
institutional barriers to high quality legal representation;
and, (3) address inadequate legal representation, and
attorney and notario fraud.”® The group has published
articles on these subjects in the Fordham Law Review’® and
will be continuing its efforts to promote reform.

It also should be noted that the DOJ has proposed
measures that may improve the quality of legal repre-
sentation in immigration appeals.®’ In 2006, Attorney
General Alberto R. Gonzales directed EOIR to develop
regulations equipping immigration judges with the au-
thority to sanction individuals for filing false or frivolous
cases or engaging in other gross misconduct.?! He also
directed the development of similar regulations for the
BIA.82 EOIR has not issued proposed regulations to date,
although it has increased the grounds for disciplining
attorneys who appear before immigration courts and
the BIA.8% Increasing the sanctioning power of immigra-
tion judges and the BIA may also discourage the filing of
frivolous appeals with the circuit courts, but, of course,
should not be used to sanction competent counsel who
are providing zealous advocacy for their clients within
the rules of professional conduct.

VII. Strategies to Improve the Quality of the
Legal and Factual Record

Recognizing that only reform measures within EOIR
will improve the quality of the legal and factual records
received, the Second Circuit has continued to meet with
BIA leadership to discuss how to remedy the surge in
immigration appeals.® The DOJ has also recognized
the necessity of further reform within EOIR. In August
2006, Attorney General Gonzales instructed immigra-
tion courts and the BIA to implement 22 new measures
designed to improve the administration of justice in
immigration matters.®®> The 2006 directive mandates
technological and support improvements, as well as
the implementation of performance evaluations and
required passage of an immigration law exam by immi-
gration judges and BIA members.8® Additional measures
proposed included drafting a new code of conduct for
immigration judges and BIA members and an improved
procedure for reporting complaints about adjudicators.®”
In June 2009, EOIR issued a status report detailing the
implementation of the 22 measures and indicated that
many had been completed including exam testing of
new immigration judges, a training plan for immigration
judges, BIA members, and their staff, improved com-
plaint procedures, and enhanced transcription services
and interpreter selection processes.® While critics argue

that EOIR has not fully implemented the 22 measures, &
a detailed discussion of these measures and the extent to
which they have been implemented is beyond the scope
of this report. Instead, we focus below on EOIR’s progress
in implementing two measures believed most likely to
improve the quality of appellate records: (i) increasing

the number of immigration judges, BIA members and
support staff; and, (ii) reducing the number of AWOs and
increasing the number of precedent decisions.

a. Increasing the Number of Judges and Staff

The Attorney General’s August 2006 memorandum
proposed increasing the BIA from 11 to 15 permanent
members.?® The DOJ published final regulations authoriz-
ing this expansion in June 2008, and Attorney General Mi-
chael B. Mukasey appointed new members to the Board
the same year.®! Prior to the 2002 reforms, however, there
were 23 BIA members.%? The 2006 memorandum also
instructed EOIR to seek budgetary increases to hire more
immigration judges, law clerks, and BIA staff attorneys.*?
There were 238 immigration judges as of May 15, 2009, an
increase of only 8 judges since 2006, and the DOJ has been
criticized for failing to consistently request budgetary in-
creases to support this initiative and failing to quickly fill
open positions.? Nevertheless, EOIR continues to express
its commitment to increasing the number of immigration
judges and staff.%® For FY 2010, EOIR has requested fund-
ing for an additional 28 immigration judges and 28 law
clerk positions, as well as support staff.?® EOIR acknowl-
edges the slow pace of hiring, attributing it to the amount
of time involved in scrutinizing candidates carefully.®’
One of the chief reform proposals at present is to further
increase the size of the BIA, the number of immigration
judges, and their support staff.%

b. Reducing AWOs and Increasing the Number of
Precedent Decisions

Following the Attorney General’s 2006 memoran-
dum, EOIR issued proposed regulations in 2008 that
would make AWOs discretionary under all circumstances
and encourage the increased publication of precedent
decisions.®® The regulations are currently awaiting final
approval.l® Pursuant to the 2002 reforms, AWOs are
mandatory in certain instances, whereas the 2008 pro-
posed regulations would give the BIA more flexibility and
single board members more discretion to choose between
issuing an AWO or a single-member written opinion.10
The rule seeks to improve the quality of decision-making
for “complex or problematic” cases and better equip the
BIA to address the poor quality of some immigration
judge decisions, as well as instances of “intemperate or
abusive” judicial behavior.}%? Although these regulations
await final approval, the BIA’s utilization of AWOs has
already declined substantially. AWOs accounted for 36%
of BIA decisions in 2003, but only 10% in 2007.1% EOIR
had decreased AWOs to less than 4% by the beginning of
2009.1%4 While single-member opinions have risen cor-
respondingly, critics contend that these decisions can be
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equally lacking in substantive legal analysis.'% To the ex-
tent that the BIA increases its issuance of thorough writ-
ten opinions, the Second Circuit may see a reduction in
BIA appeals, as respondents may conclude with greater
frequency that their cases do not warrant further review.
In instances where immigrants are appealing BIA deni-
als merely to delay their removal from the United States,
the Second Circuit would at least have a more thorough
record to review on appeal and have appropriate tools to
address frivolous appeals.1%

The 2008 proposed regulations also seek to increase
the issuance of BIA precedent decisions. Currently,
single-member opinions are not considered for publica-
tion as precedent, and only certain types of cases may be
referred to three-member panels.’%” The proposed regula-
tions would permit BIA members greater discretion in
referring cases to three-member panels when “the case
presents a complex, novel or unusual legal or factual is-
sue.”1% Furthermore, under the proposed regulations, a
majority of the permanent Board members on the presid-
ing three-member panel could authorize the publication
of precedent, in contrast to current regulations that only
permit the publication of precedent upon approval of a
majority of permanent Board members.'® The Second
Circuit has recognized the important role that BIA legal
precedent plays in promoting nationwide uniformity
in the adjudication of immigration cases and offering
guidance to immigration courts.''? Proponents of these
proposed regulations argue that additional BIA precedent
will clarify the law and reduce the grounds of appeal to
the circuit courts.!'!

VIII. Conclusion and Recommendations

We commend the Second Circuit for its successful
measures to address the surge in immigration appeals.
Through implementation of the NAC system, the court
appears to have successfully reduced the backlog in
pending cases. The continued high volume of BIA ap-
peals to the Second Circuit, however, is alarming. Fur-
thermore, it appears that a number of immigration prac-
titioners are filing immigration appeals merely to extend
the stay of their clients. Their appeals are poorly briefed,
and we encourage the court to implement any additional
measures that will discourage this practice. Measures also
must be taken to improve the quality of legal representa-
tion at the administrative levels and the thoroughness of
administrative review conducted by immigration judges
and the BIA.

Our principal recommendation is to increase the
size of the BIA, as well as the number of immigration
judges and support staff.112 Immigration judges and
Board members are clearly overburdened.!!3 By increas-
ing their ranks, immigration judges would have more

time to devote to each case on their docket. Similarly, BIA
members would be able to issue more detailed written
opinions and precedent decisions, thereby reducing the
incentive to appeal further. It would also be easier for the
circuit courts to evaluate decisions upon appeal and more
quickly identify meritless and frivolous filings.

Our remaining recommendations seek to improve the
quality of legal representation of immigrants. First, we
commend the private firms that have pro bono programs
encouraging participation in immigration cases including
appeals before the Second Circuit and hope they con-
tinue even in this difficult economic climate. Second, to
improve the quality of representation before the Second
Circuit, we support the establishment of a training and
mentorship program for poorly performing attorneys.
Greater training (and even mentorship) should be avail-
able at the administrative levels as well. These programs
may assist attorneys who lack familiarity with the court
system, but want to provide their clients with high quality
legal representation. We concede, however, that a number
of the most poorly performing attorneys simply may not
care about the quality of representation they provide and
may not participate in these programs unless forced. For
this reason, the Second Circuit should continue to use its
Grievance Committee where appropriate, as well as other
tools, and EOIR should develop corresponding regula-
tions to increase the sanctioning power of immigration
judges and the BIA. We also endorse increased sanction-
ing by state attorney discipline committees.

Lastly, aggressive measures need to be undertaken
to provide poor immigrants with greater access to high
quality legal representation at the administrative levels.
This could be accomplished either through increased pro
bono representation or funding for government-appointed
attorneys for the indigent.'** Only by offering immigrants
better quality legal representation from the outset can we
ensure that the merits of their cases will be adequately
presented and advocated.

IX. Addendum

This report relies on data available from the Second
Circuit, which was taken from the Office of Planning,
Analysis and Technology, Executive Office of Immigra-
tion Review and the Administrative Office of U.S. Courts.
Research for this report also includes newspaper articles,
recent reports on the volume of BIA appeals nationwide,
law review articles, regulations, and press releases. We
obtained feedback from various stakeholders including
immigration practitioners and federal practitioners who
appear before the Second Circuit.
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APPENDIX

Report on the New York State Bar Association Commercial and Federal
Litigation Section Report: The Continuing Surge in Immigration

Appeals in the Second Circuit: The Past, the Present and the Future

A Report of the Committee on the Federal Courts
of the New York County Lawyers’ Association
January 27, 2010

The Committee on the Federal Courts endorses the report entitled The Continuing Surge in Immigration Appeals in the
Second Circuit: The Past, the Present and the Future (the “Report”). While the Committee agrees with the proposals in the Re-
port, we believe that these proposals do not go far enough and should include the following additional recommendations
for managing and reducing the Second Circuit’s immigration docket while ensuring that the interests of justice, fairness
and due process are not adversely affected:

1) The Second Circuit should adopt a liberal remand policy for decisions that lack sufficient clarity and reasoning to
enable the Second Circuit to provide effective and meaningful review;

2) The Second Circuit should discourage government opposition to motions to stay;

3) The Second Circuit should amend its Pro Bono Panel Plan to provide opportunity to a larger pool of attorneys to
engage in pro bono representation before it;

4) The Board of Immigration Appeals (“BIA”) should be required to make all of its decisions available to the public;

5) The Department of Homeland Security (“DHS”) should be encouraged to exercise its prosecutorial discretion and
allow eligible aliens to apply for relief from removal despite possible procedural bars;

6) The BIA’s practice of issuing affirmances without opinion (“AWQ”) should be entirely eliminated, and the BIA
should be required to issue fully reasoned decisions in all cases.

Background

The Report details the dramatic surge in the Second Circuit’s immigration case docket between 2002 and the present.
Immigration cases, including primarily petitions for review of decisions of the BIA,5 currently make up an astound-
ing 30-40 percent of the Second Circuit’s docket each year.1® These cases involve challenges by aliens to final orders of
removal'l” issued by the BIA and to the BIA’s denial of motions to reopen removal proceedings.

Removal proceedings begin when DHS serves an alien with a charging document (currently a Notice to Appear)
and then files that charging document with the Immigration Court. The Immigration Courts and the BIA are part of the
Department of Justice’s Executive Office for Immigration Review (“EOIR”). Once the charging document is filed, an alien
appears before an Immigration Judge (1J) for a series of hearings to determine that alien’s removability and whether or not
that alien is entitled to any form of relief from removal.

It is important to note the Immigration Court is an administrative tribunal not subject to many statutory and constitu-
tional provisions. The Federal Rules of Evidence do not apply and the application of the Fourth, Fifth and Sixth Amend-
ments is severely limited.'® According to the BIA, Department of Justice and DHS, there is only a privilege and not a right
of an alien to representation by counsel at no expense to the alien.’® The protections of the Fourth Amendment have little
application in removal proceedings, and the exclusionary rule does not apply.’?° The Sixth Amendment is completely
inapplicable to removal proceedings, and the Fifth Amendment only has limited applicability. An 1J is permitted to draw
a negative inference where an alien refuses to testify on the basis of the Fifth Amendment’s protection against self incrimi-
nation, an especially problematic situation where an alien may be facing both removal proceedings and criminal prosecu-
tion at the same time.

If the 1J finds an alien removable and determines that he or she is ineligible for relief, the 1J will enter an order of
removal against the alien. The alien has 30 days from the decision to file an appeal with the BIA. If the 1J finds an alien is
not removable or he or she is eligible for relief from removal, the attorney for the government can appeal the 1J’s decision
to the BIA. Once the BIA decides the case, the alien has a statutory right to petition for review to the United States Court
of Appeals with jurisdiction over the case.’?! Similarly, an alien with a final order of removal may move either the 1J or the
BIA to reopen the proceedings. If the motion is denied, the same chain of appeals follows.
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The Report describes the Second Circuit’s immigration caseload as “The Problem of Immigration Appeals.”1?? Despite
this characterization, it is important to note the substantial nature of the interests at stake in removal proceedings and
the essentiality of judicial review. An alien seeking asylum, withholding of removal or protection under the Convention
Against Torture is claiming a fear of torture or persecution in his or her homeland if returned. Persecution is defined as
threats to an alien’s life or freedom. Thus, an erroneous determination of an alien’s claims (which can be caused by over-
whelming dockets, limited staffing and decisions with limited reasoning) will likely send the alien back and place him or
her directly in the hands of the alleged persecutor or torturer.1?

In non-asylum cases, removal proceedings usually involve the question of whether an alien may remain in the United
States with his or her family. When an alien is removed, the alien and his or her family face two choices: separation from
the family or relocation of the entire family, which frequently includes United States citizens and permanent residents,
to another country. Once an alien is removed, he or she is ineligible to return to the United States for a minimum of ten
years. He or she simply cannot come to the United States to visit family. Further, the cost of air travel for a family may
be so prohibitive the alien will be unable to see his or her family unless they leave together.1>* Thus, practically, removal
often results in either the destruction of the family unit or the de facto deportation of United States family members with
the alien. This penalty is perhaps significantly more severe than the penalties in many criminal cases.

The stakes in immigration cases are high, yet the agency involved in adjudicating these cases has a demonstrated
track record of inconsistency in the quality of its decision making. According to statistics compiled by the Office of Im-
migration Litigation (“OIL")'% with respect to the BIA’s determinations of an alien’s credibility, the Second Circuit, de-
spite review under the highly deferential substantial evidence test, overturned the BIA’s credibility determinations in 46
percent of cases it reviewed in 2007; 86 percent of cases reviewed in 2006; and 37 percent of cases reviewed in 2005. Thus,
over a three year period, with regard to credibility determinations,*?® the BIA had an accuracy rate of 63 percent at best
and 14 percent at worst.

A study by Syracuse University found that the single best predictor of the outcome of an asylum case was not the
alien’s country of origin or the nature of the claim itself, but the identity of the particular IJ to whom the case was as-
signed.'?” Another recent study that included anonymous reporting by s indicated the IJs feel so pressured to comply
with case-completion goals that they lack confidence in the accuracy of their decisions.12

As the Report indicates, the Immigration Courts and the BIA are consistently overburdened, understaffed and under-
funded,?® but DHS continues to increase the number of aliens it places in removal proceedings each year. It is against this
background that the Second Circuit’s immigration docket must be evaluated. If the entire system of adjudication of re-
moval cases is to resemble the kind of justice we expect from our system of government, judicial oversight of the agencies
involved is absolutely essential. Without it, the system and the quality of its adjudications are likely to deteriorate further.
While the Report addresses some of these issues, it does not fully articulate the state of the current system.

Recommendations of the Report

The Report notes the contribution of several factors toward the surge in immigration appeals before the Second
Circuit, including the BIA’s previous streamlining procedures, a continuing lack of resources for the BIA and the Immigra-
tion Courts, the BIA’'s AWO procedure, and problems with access to quality legal representation before the agency and
the Second Circuit.X3° In response, the Report makes several recommendations, most of which are targeted at reforming
practices of and before the agency.

The Report’s primary suggestion, with which we concur, is that the resources of the Immigration Courts and the BIA
should be increased, and the number of Board Members, 1Js and support staff should be substantially increased from cur-
rent levels. This would allow both the IJs and the BIA to issue more reasoned decisions, which, according to the Report,
would aid in the identification and disposal of non-meritorious claims. We note also that reasoned decisions that cite to
the record and are supported by legal authority also increase the perception of fairness in the process, a lack of which may
be a contributing factor in the increase in the Second Circuit’s immigration docket. The quality and consistency of the
agency’s decisions need improvement, which is only possible if Board Members and 1Js have the time and resources they
need to devote to hearing cases and issuing decisions. Without more IJs and Board Members, the only way to increase the
time and resources devoted to each case would be to significantly reduce the pace of adjudications, which would lead to a
substantial increase in the backlog of pending cases.!3!

In a related recommendation, the Report suggests the BIA designate more of its decisions as precedential decisions to
provide a uniform interpretation of the immigration laws. We concur with this recommendation. More precedential deci-
sions result in more clarity in the legal standards, which allows the s to apply the immigration laws in a more consistent
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manner and also provides aliens, their attorneys and the courts with meaningful standards against which to assess a
given case. Increased clarity makes it easier to detect frivolous appeals and serves as a disincentive for filing such appeals.

The Report also recommends that law firms with pro bono programs take additional immigration cases at the agency
and federal court level. We concur with this commendable goal. The Report, however, does not suggest how to implement
this suggestion (something we address below).

The Report suggests attorney mentoring programs for poorly performing attorneys, but notes that some attorneys
may not be interested in using such a program. We concur with this suggestion but would like to see a more detailed
proposal.

The Report recommends further use of agency, state and Circuit disciplinary procedures against attorneys providing
substandard representation or those who file fraudulent or frivolous applications. We concur, with caution. Poor perform-
ing attorneys do a disservice to their clients, and often may end up putting their clients in a worse position than the clients
were in at the beginning of the representation. More problematic are notarios, service centers, travel agents and other non-
attorney service providers, who often file fraudulent, frivolous or poorly prepared applications on behalf of alien clients.
While we recommend vigilant prosecution of individuals and entities engaged in the unauthorized practice of law, and
we support the use of disciplinary measures against poor performing attorneys, we caution that attorney discipline mea-
sures should comport with the applicable due process standards applied by state disciplinary committees and the federal
courts. Such procedural safeguards are not typical of the abbreviated format of the administrative proceedings held before
the IJs and the BIA, and the fairness of the system must be maintained. The sanctions power of the BIA and the Immigra-
tion Courts should apply to both private attorneys and government attorneys.

Finally, the Report suggests that access to quality legal representation for individuals appearing before the lJs and the
BIA should be improved, either through increased pro bono representation or by government-funded attorneys. We concur
with this recommendation. Quality representation is often most essential before the Immigration Courts, where the alien
will contest removability and/or apply for relief from removal. It is at this stage that the alien is able to submit evidence,
present witnesses and testify regarding his or her claim. It is also the stage of the proceedings where the rules and proce-
dures are often the most complex, and where an alien is most able to benefit from representation by an attorney familiar
with the procedures and applicable legal standards. Without competent representation, an alien may not have any idea
what kind of evidence he or she needs to submit, or even where and how to file or pay for an application. Unfortunately,
providing government-funded attorneys in immigration proceedings would require an act of Congress, which is unlikely
to occur. On the other hand, we would welcome a proposal on how to increase pro bono representation before the agency;,
as this may be an obtainable goal if the Second Circuit, the EOIR and local bar associations coordinate.32

Additional Proposals

While the Report makes several worthwhile proposals, we note that most of the proposals appear to be outside the
scope of the Second Circuit’s ability to manage its own docket. Our first three proposals concern the Second Circuit’s
inherent power to control its docket. Our next three proposals expand on a few of the Report’s proposals relating to EOIR
reform.

1) Adopt a liberal remand policy

A significant problem in the adjudication of BIA appeals by the Second Circuit is that many BIA decisions (or 1J deci-
sions where the BIA has issued an AWO) lack clear reasoning that allows the Second Circuit to reasonably evaluate the
basis of the decisions. Many of these decisions are easily identifiable prior to the briefing and consideration of the case
on the merits. Such decisions could be summarily remanded for clarification upon inclusion in the Petition for Review of
such decisions.33

Additionally, notwithstanding the numerous and complex standards of review that apply to various components of
a BIA decision, the Second Circuit maintains the inherent power to remand cases to the BIA where the BIA’s decision is
not sufficiently clear to allow for meaningful review. We propose that, as a matter of policy, the Second Circuit remand
these cases. A liberal remand policy would help to preserve the Second Circuit’s resources while protecting the important
due process rights of the individual aliens whose cases are before it. It will also send a strong message to the BIA that its
decisions must be clear and sufficiently well reasoned to allow the Second Circuit the opportunity for meaningful review.
While this will increase the expenditure of resources by the BIA, this additional expenditure is likely to motivate the BIA
to issue better decisions initially so that it does not have to revisit cases upon remand. The increased administrative bur-
den on the BIAis also preferable to either an increased burden on the Second Circuit, or the problems with fundamental
fairness and due process that would occur if the Second Circuit adopted an approach targeted at either discouraging or
dismissing alien appeals.
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2) Discourage motion practice and other abusive tactics by the government

OIL has recently begun opposing motions for a stay of removal filed by aliens and has also increased its use of mo-
tions for summary affirmance and motions to dismiss. Previously, the Second Circuit and DHS arranged a forbearance
policy where DHS would agree not to deport an alien while his or her appeal was pending if a motion for stay was filed.
This was done to prevent the Second Circuit from expending its resources adjudicating stay motions. OIL has begun op-
posing motions to stay. As a result, notwithstanding the DHS and Second Circuit forbearance policy, the Second Circuit is
now faced with the prospect of having to adjudicate motions it had arranged not to adjudicate.

Additionally, OIL has been filing motions to dismiss and motions for summary affirmance with increasing frequency.
The result is many immigration appeals now involve significant motion practice, whereas six months to a year ago such
motions were exceedingly rare. The standard for surviving a motion for summary affirmance is very low. An alien need
only show that his or her appeal is not frivolous.’®* However, responding to the motion is time consuming and requires a
recitation of the facts and issues of the case similar to that required in a brief on the merits, as well as substantial research
and drafting of issues that will not be explored in the merits brief. The result is that many hours of additional time are
required to represent an alien in a BIA appeal before the Second Circuit, a fact that is ultimately likely to affect the legal
fees involved.

Additionally, if such a motion is denied and the case is heard on the merits, it essentially requires twice the amount
of effort from the Second Circuit as hearing the case on the merits alone. Such motions place an additional burden on the
Second Circuit and on the aliens before it (who, as the Report notes, are often faced with difficulty in obtaining afford-
able legal representation). While the government claims that its motion practice is intended to preserve the resources of
the Second Circuit, members of the bar have speculated that the real intent is to increase the cost and difficulty of seeking
review of BIA decisions in light of indications of the Second Circuit’s growing frustration with its immigration docket.

The government may save many arguments for its merits brief without risk of waiver. For example, frivolousness is
an issue that can be raised in a principal brief, as well as the fugitive disentitlement doctrine. Eliminating or restricting
motion practice in immigration cases would substantially benefit the efficient disposition of immigration cases by reduc-
ing the amount of the Second Circuit’s resources consumed by each case.

3) Expand the Second Circuit’s Pro Bono Panel

The Second Circuit maintains a list of attorneys it has determined meet necessary levels of immigration and appellate
experience to represent a petitioner on appeal: the Pro Bono Panel (hereinafter “the Second Circuit Plan”).1%® Eligibility is
open to private attorneys with at least three years of appellate experience.!3® The application process requires completion
of a four-page application, submission of three writing samples, preferably appellate briefs in which the applicant was the
prime author, admission to the bar of the Second Circuit and application within a particular time period.!¥” The goal of
the Second Circuit Plan is to “provide pro bono counsel to pro se parties in civil appeals in which briefing and argument by
counsel would benefit the Court’s review.”!38 The Second Circuit acknowledges the program depends both upon the vol-
unteer efforts of the private bar and the Second Circuit’s commitment to providing service opportunities to attorneys.3°

The Second Circuit is not the only United States Circuit Court of Appeals with such a panel, but from a review of the
other federal circuit courts’ web sites, only two conspicuously advertise their panels: the Seventh Circuit!*® and the Ninth
Circuit.’¥! The Ninth Circuit’s immigration docket is the largest of the federal circuit courts of appeals; the Second Circuit
occupies second place, while the remaining Circuits’ dockets are much smaller. The Ninth Circuit Pro Bono Program (here-
inafter “the Ninth Circuit Plan”) has been in existence since 1993, and participants praise it.}*2 Thus, it may be an accept-
able model for handling extremely large dockets.

The Ninth Circuit Plan differs from the Second Circuit Plan in a few aspects. One is purpose: the Ninth Circuit Plan
was born of the idea to give young lawyers and law students early experience,*® while the Second Circuit Plan’s chief
goal is to provide pro se parties with counsel and assist the Court with reducing its pro se docket.!** Second, the Ninth
Circuit Plan reimburses attorneys for travel within the Circuit, accommodation in a hotel and meals. It also reimburses
attorneys for other expenses related to representation, such as:

= Photocopying and/or necessary printing costs for briefs and excerpts of record, motions and a petition for rehear-
ing. (See 9th Cir. R. 39-1.2 and 39-1.3.)

= Computer-assisted legal research costs, not to exceed $1000.
= PACER fees incurred for accessing the District Court record of the case on appeal, not to exceed $1000.
= Documented long-distance telephone toll calls to the client.

= Postage and delivery up to $1000 for reasonable fees.4
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Third, the eligibility requirements for the Ninth Circuit Plan differ. The Ninth Circuit Plan is open to any attorney in
good standing who is a member of the Ninth Circuit bar and advises a District Coordinator (attorneys who volunteer to
locate interested counsel within their respective lists) that the attorney wishes to accept Ninth Circuit appeals pro bono.146
The District Coordinator distributes the cases to attorneys on the panel.1#

By using the Ninth Circuit Plan as a model on reimbursement and eligibility, the Second Circuit may reduce the
backlog in its immigration docket and receive better briefed cases. Specifically, adopting the Ninth Circuit Plan will allow
an influx of attorneys willing to take cases pro bono, less-experienced but eager and competent attorneys will be able to
participate, and all participating attorneys will be able to recoup some costs.

The objection that reducing the eligibility barrier as described will add to the number of poorly written briefs is un-
derstandable. However, the Ninth Circuit does not report an increase in poorly written briefs and, in fact, reports about
a 50 percent rate of relief (at least partial reversal or other termination favorable to pro bono client) for those petitioners
whose cases are part of the Ninth Circuit Plan.2*® Other courts do not require several years’ experience in the particular
field for inclusion on their Pro Bono Panels. For example, the Southern District of New York appears to allow on its Pro
Bono Panel any attorney who is a member of the bar of that court in good standing and willing to accept cases, including
newly admitted attorneys subject to the Court’s approval.*® In addition, some states appear to allow less-experienced
criminal attorneys to receive appointments for criminal trials, appeals and post-conviction petitions, cases for which the
attorneys may bill the respective court or public defender office.'®® Thus, allowing less-experienced attorneys to be eligible
to receive cases pro bono is not new and any fear of the Second Circuit encouraging incompetent briefs may be unfounded.

An alternative to reducing the barrier completely to the level of the Ninth Circuit Plan is to allow eligibility upon
completion of a training program between an aspiring applicant with less experience and one or more approved experi-
enced immigration appellate attorneys. Such an idea is not new. Several United States District Courts maintain Criminal
Justice Act (“CJA™) Panel lists of attorneys willing and qualified by the respective District Courts to accept paid appoint-
ments of criminal defendants. Several of those District Courts allow for aspiring applicants to obtain the needed experi-
ence by 1) operating as second-chair attorneys to members of the CJA Panel on a limited number of cases and 2) comple-
tion of CLE courses on criminal defense and the Federal Sentencing Guidelines. For instance, the Southern District of New
York and the District of New Jersey have such a training program.®! The Southern District of New York even allows the
trainee attorney to bill for his or her time (at a reduced rate).1>2

The training requirement can vary for attorneys of different experience levels. This model of training is similar to that
in some states allowing attorneys to receive state criminal appointments. For example, for the newest or least experienced
attorneys in criminal law, a state may require several CLE hours and limit appointments to misdemeanors.1%3 Those with
substantial criminal experience may receive homicide or capital appointments.

The aspiring applicant would bear the burden of beginning and completing the training process. At application, the
aspiring applicant would certify, along with the mentor(s), that he or she completed the training program. Specifically,
the Circuit could require an aspiring applicant to find a Second Circuit Plan attorney who is willing to mentor/supervise
through a certain number of immigration appeals and to attend a CLE specifically focused on Second Circuit immigra-
tion practice. To aid aspiring applicants in locating Plan attorneys willing to mentor/supervise, the Second Circuit could
publish the contact information of the Second Circuit Plan members on its website and indicate those willing to mentor/
supervise,'® allowing aspiring applicants the opportunity to contact those Plan attorneys on their own. In addition, the
mentoring/supervising attorney may also, upon prior approval by the Circuit, be an experienced practitioner who is not
a member of the Plan. After completion of the training, the Second Circuit should allow the aspiring attorney to immedi-
ately apply for inclusion on the Plan list and should accept rolling admissions.

The Second Circuit’s Plan explicitly acknowledges expenses are not generally reimbursable, though some might be
upon an application to the Office of Legal Affairs showing undue hardship on the attorney.'®® By reimbursing attorneys
to a limited extent, the Second Circuit should be able to attract additional attorneys to its Pro Bono Plan. Also, the Ninth
Circuit’s Program actively encourages prevailing attorneys to seek statutory attorneys’ fees and then offset the Court’s
reimbursement against them. The Second Circuit should similarly encourage prevailing attorneys to seek statutory attor-
neys’ fees, because Plan members may be unaware they are allowed to seek such fees.

4) Require the BIA to make all of its decisions available to the public

While the Report stresses the importance of having the BIA issue precedential decisions, it does not mention the BIA’s
numerous other decisions. Some of the BIA’s non-precedential decisions are available from electronic databases like Lexis
and Westlaw; however, the number is substantially limited and the process by which such decisions are chosen for public
release is unclear. As noted above, the BIA’s decisions suffer from a marked lack of consistency. This is due, in part, to the
lack of guidance in the form of precedential decisions.
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However, the lack of consistency is also due to the fact the vast majority of BIA decisions are not subject to public
scrutiny because they are unavailable to the public to review and compare. Thus, it is difficult to determine how (and
often if) the BIA is applying its own precedents. This makes it difficult for aliens and their attorneys to evaluate a claim
to predict the likely outcome, and it also makes it difficult to spot when the BIA is diverging from its established stan-
dards. To rectify this situation, the BIA should be required to publish all of its decisions, even if they are not designated as
precedential decisions. The agency, the Second Circuit, the bar and the aliens involved will all benefit from the additional
transparency in the system, the consistency in adjudications and the applications of the legal standards developed by the
BIA that would be promoted by this proposal.

5) Persuade DHS to review its policies regarding reopening cases in which an alien is eligible for relief
but precluded from applying due to the procedural posture of the case

The statute and regulations allow an alien to file one motion to reopen his or her removal proceedings within 90 days
of the BIA’s final decision in the case.!® However, there are exceptions. The most notable exception is where an alien is
seeking to reopen proceedings in order to apply for asylum-based on changed-country conditions. The time and number
limits may also be tolled where the alien has been adversely affected by ineffective assistance of counsel.

However, it is not uncommon for an alien to become eligible to apply for lawful permanent residency status after
proceedings have concluded and after the expiration of the 90-day period. The BIA may reopen an alien’s removal pro-
ceedings in such a circumstance if an exception applies or the parties file a joint motion—that is, if the ICE Assistant Chief
Counsel®® in the case consents to joining in a motion to reopen. To this end, ICE previously had a policy to join in motions
to reopen where an alien became eligible to adjust status, was not eligible at the time of the prior hearing and merited a
favorable exercise of discretion. However, it appears that ICE policy, at least at the local level, strongly disfavors joining in
motions to reopen. The result is that aliens who are eligible to adjust status are left without a forum for doing so because
more than 90 days have passed since the BIA’s decision, ICE refuses to join in a motion to reopen and no exceptions ap-
ply. It is not difficult to imagine that this creates an incentive to file motions to reopen based on asylum claims that are
either weak or lacking in merit. Many of these motions to reopen are denied by the BIA and then appealed to the Second
Circuit.'%8

Compounding the problem is OIL’s apparent policy of limiting settlement. Only cases that would clearly be the sub-
ject of an adverse decision by the Second Circuit and would result in criticism by the Second Circuit or in bad publicity
seem to qualify for settlement consideration. Decisions that could result in bad publicity might be those in which an 1J has
acted in a biased, hostile or inappropriate manner, or the BIA has clearly and obviously applied the wrong legal standard
to a case.’®® This apparent policy has limited the effectiveness of the Second Circuit’s Civil Appeals Management Plan
(CAMP) program in immigration cases.

The result of these two DHS policies is an overburdened immigration docket in the Second Circuit. Cases that could
be resolved through the joint motion process often unnecessarily end up before the Second Circuit, and cases before the
Second Circuit stay before it rather than being resolved by the parties. This often happens even though the alien is eligible
to legalize his or her status. The Second Circuit should attempt to persuade ICE that it is not in the best interests of the
Second Circuit or the system as a whole to maintain policies that promote litigation and prevent eligible aliens from legal-
izing their status.1%

6) Eliminate entirely the Affirmance Without Opinion procedure and require the BIA to explain its rea-
soning in all cases

The BIA’'s AWO procedure is commonly cited as a principal cause of the initial surge in the Second Circuit’s immi-
gration docket. However, as noted by the Report, even though the BIA’s use of AWOs has declined, the BIA often issues
cursory decisions that contain little reasoning and leave the alien with little confidence that the BIA actually considered
the facts, arguments and evidence in the case. The entire administrative system involved has been operating in accordance
with an emphasis on speed and efficiency since 2002 or earlier. The result is numerous decisions of the federal courts criti-
cizing the decisions of the BIA and lJs, a massive surge in the number of immigration appeals before the Second Circuit,
and a lack of faith in the fairness of the system by most of the parties involved. The BIA’s decisions show a demonstrated
lack of quality and consistency that raises questions about whether or not its adjudications meet basic standards of justice.
There appears to be a correlation between the agency’s emphasis on speed and the criticism of its decisions. It is time for
the agency to slow down and issue reasoned decisions to ensure that the interests of justice, and not just case-completion
goals, are served.
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Conclusion
The Committee recommends the adoption of the Report and the additional proposals discussed above.

While there are systematic and pervasive problems in the administrative adjudication system that contribute to the
Second Circuit’s immigration docket, these problems militate in favor of judicial oversight of the BIA’s decisions and de-
cision-making process. However, the Second Circuit has the ability to control its docket to minimize the impact of the im-
migration docket, assure the fair and efficient adjudication of immigration appeals, and encourage the agencies involved
to adopt policy and structural changes to improve the fairness and accuracy of the system as a whole. Further, the agen-
cies involved have the ability to initiate changes to begin to fix some of the current flaws in the system that have caused
the Second Circuit’s large immigration docket. The proposals in the Report, and the additional proposals herein, provide a
useful starting point for reform of agency practices and enhancement of the Second Circuit’s docket-control measures.

New York County Lawyers’ Association
Committee on the Federal Courts
Gregg Kanter, Chair

Subcommittee on Immigration Report Recommendations
Daniel B. Lundy, Co-Chair
Stuart A. White, Co-Chair
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court.” APPLESEED, ASSEMBLY LINE INJUSTICE: BLUEPRINT TO REFORM immigrants who receive an adverse decision. 73 Fed. Reg. 34656
AMERICA’S IMMIGRATION COURTS 1 (2009), available at http://www. (June 18, 2008).
asserlaw.com/articles/article_164.pdf. 16.  See 73 Fed. Reg. 34659 (June 18, 2008).

4. Committee on Federal Courts, Association of the Bar of the City 17.  Board of Immigration Appeals; Streamlining, 64 Fed. Reg. 56135
of New YorK, The Surge of Immigration Appeals and Its Impact on the (Oct. 18, 1999); Board of Procedural Reforms To Improve Case
Second Circuit Court of Appeals 18 (2004). Management Rule, 67 Fed. Reg. 54878 (Aug. 26, 2002); see also,

5. 73 Fed. Reg. 34654 (June 18, 2008). 73 Fed. Reg. 34654 (June 18, 2008) (discussing earlier procedural

. . ) . reforms and their impact.); John R. B. Palmer, et al., Why Are So
(Bgitr d1c8>f 1&3‘_91;22?;3%?535j:;?;?}!g?;:g'T?I';?S}ORVeegéiii% Many People Challenging Board of Immigration Appeals Decisions in
Man.ageyment hule 67 Fed. Reg. 54878 (Aug. 26, 2002) Federal Court? An Empirical Analysis of the Recent Surge in Petitions
' ' ' T ' for Review, 20 Geo. IMMIGR. L.J. 1, 5 (2005).

7. In a 2006 statement before the Senate Committee on the Judiciary, . . . -
the Honorable Judge Jon O. Newman of the Second Circuit 18. (Bgitrdlcs)f ig;rg)lgratlon Appeals; Streamlining, 64 Fed. Reg. 56135
acknowledged that the courts of appeals were “currently T '
overburdened with BIA appeals,” particularly within the Second 19. 73 Fed. Reg. 34655 (June 18, 2008).
and Ninth Circuits. Jon O. Newman, U.S. Circuit Judge, Second 20.  1d. at 34655-6.

Circuit Court of Appeals, Statement before the Senate Committee ) .
on the Judiciary 3 (Apr. 3, 2006). 21 See Al_bathanl v. INS, 318 F.3d 365, 378-9 (1st Cir. 2003). The S_eventh
. o . Circuit noted in Niam v. Ashcroft that “the elementary principles

8. Committee on Federal Courts, Association of the Bar of the City of administrative law, the rules of logic, and common sense seem
of New York, The Surge of Immigration Appeals and Its Impact on the to have eluded the Board in this as in other cases.” 354 F.3d 652,
Second Circuit Court of Appeals (2004). 654 (7th Cir. 2004). Writing for the court in Benslimane v. Gonzales,

9. U.S. Court of Appeals—Rate of Appeal for BIA Decisions—12- Judge Posner noted that the
Months Ended December 31, 2001-2008. tension between judicial and administrative adjudica-

10.  See Robert A. Katzmann, The Legal Profession and the Unmet Needs of tors is not due to judicial hostility to the nation’s im-
the Immigrant Poor, 21 Geo. J. Legal Ethics 3, 9-10 (2008). migration policies or to a misconception of the proper

. standard of judicial review of administrative decisions.

11.  See, e.g., APPLESEED, ASSEMBLY LINE INJUSTICE: BLUEPRINT TO REFORM Itis due to the fact that the adjudication of these cases
AMERICA’S IMMIGRATION COURTs 32-34 (2009), available at http:// at the administrative level has fallen below the mini-
www.asserlaw.com/articles/article_164.pdf; John M. Walker, Jr., mum standards of legal justice. 430 F.3d 828, 29-30 (7th
U.S. Circuit Judge, Second Circuit Court of Appeals, Statement Cir. 2005) ' ' '
before the Senate Committee on the Judiciary 3-4 (Apr. 3, 2006); ' '

Jon O. Newman, US Circuit Judge, Second Circuit Court of Further, some federal circuit courts have held that AWOs
Appeals, Statement before the Senate Committee on the Judiciary contribute an element of confusion in the court record as to the
8 (Apr. 3, 2006). actual basis for the BIA’s decision and ultimately whether the
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33.
34.

35.
36.
37.

38.
39.

40.

federal court has jurisdiction to review the decision. See Lanza v.
Ashcroft, 389 F. 3d 917 (9th Cir. 2004).

Since the Immigration and Nationality Act is silent on procedures
for administrative appeal, the “agencies should be free to fashion
their own rules of procedure and to pursue methods of inquiry
capable of permitting them to discharge their multitudinous
duties.” Zhang v. U.S. Dep’t of Justice, 362 F.3d 155, 157 (2d Cir.
2004) (quoting Vermont Yankee Nuclear Power Corp. v. Natural

Res. Def. Council Inc., 435 U.S. 519, 543 (1978)). Legal challenges
concerning the BIA’s issuance of AWOs on due process grounds
have also been repeatedly struck down since immigrants have the
“opportunity to be heard” by an immigration judge. Denko v. INS,
351 F.3d 717, 730 n. 10 (6th Cir. 2003).

In Guyadin v. Gonzales, Judge José A. Cabranes of the Second
Circuit acknowledged that “lJs and the BIA are to be commended
for their efforts, in which the ‘streamlining’ policy plays an
important role.” 449 F.3d 465, 470 (2d Cir. 2006).

U.S. Court of Appeals—Rate of Appeal for BIA Decisions—12-
Months Ended December 31, 2001-2008.

Committee on Federal Courts, Association of the Bar of the City
of New York, The Surge of Immigration Appeals and Its Impact on the
Second Circuit Court of Appeals 4 (2004).

Id.
Id. at 5.
Id.
Id.

Committee on Federal Courts, Association of the Bar of the City
of New York, The Surge of Immigration Appeals and Its Impact on the
Second Circuit Court of Appeals (2004).

Id. at 9-10; see also, David H. Tennant, The Surge in Asylum Appeals:
What does it Mean to Civil Appellate Litigation, CERTWORTHY 4-5
(Defense Research Institute (DRI), March 2008); Jon O. Newman,
US Circuit Judge, Second Circuit Court of Appeals, Statement
before the Senate Committee on the Judiciary 3 (Apr. 3, 2006).

Committee on Federal Courts, Association of the Bar of the City
of New York, The Surge of Immigration Appeals and Its Impact on the
Second Circuit Court of Appeals 10 (2004).

Id.

In 2004, 2,602 out of 8,863 BIA decisions within the Second
Circuit’s jurisdiction were appealed. In 2005 and 2006 respectively,
2,710 out of 6,555 and 2,486 out of 5,849 BIA decisions within the
Second Circuit’s jurisdiction were appealed. In 2007 and 2008,
2,386 out of 6,361 and 2,606 out of 6,204 BIA decisions within

the Second Circuit’s jurisdiction were appealed. U.S. Court of
Appeals—Rate of Appeal for BIA Decisions—12-Months Ended
December 31, 2001-2008.

Id.
Id.

U.S. Court of Appeals—BIA Appeals as % of Total Appeals Filed
During the Twelve-Month Periods Ended December 31, 2001
through 2008 (April 15, 2009).

Id.

The Second Circuit received 4,460 appeals in total in 2001, 6,835 in
2004 and 6,708 in 2008. Id.

See John R. B. Palmer, et al., Why Are So Many People Challenging
Board of Immigration Appeals Decisions in Federal Court? An
Empirical Analysis of the Recent Surge in Petitions for Review, 20 Geo.
IMMmIGR. L.J. 1 (2005). The government initiated approximately
30,000 removal proceedings in 1990 and approximately 185,000

in 2000. Judge Jon O. Newman, The Second Circuit’s Expedited
Adjudication of Asylum Cases: A Case Study of a Judicial Response

to an Unprecedented Problem of Caseload Management, 74 BROOK.

L. Rev. 429, 430 (2008) (citing Dorsey & WHITNEY LLP, BoARD

OF IMMIGRATION APPEALS: PROCEDURAL REFORMS TO IMPROVE CASE

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.

MANAGEMENT app. 6 (2003)); but see David H. Tennant, The Surge
in Asylum Appeals: What does it Mean to Civil Appellate Litigation,
CeRTWORTHY 3-4 (Defense Research Institute (DRI), March 2008).

U.S. Department of Justice, Executive Office for Immigration
Review, FY 2004 StaTisTIcAL YEAR Book, B2 (Mar. 2005); U.S.
Department of Justice, Executive Office for Immigration Review,
FY 2008 StaTISTICAL YEAR BoOK, B2 (Mar. 2009).

U.S. Court of Appeals—Number of BIA Appeals by Circuit
During the Twelve-Month Periods Ending During December
31, 2001 Through 2008. For a discussion of the Ninth Circuit’s
efforts to manage the surge in immigration appeals, see Anna
O. Law, Institutional Growth and Innovation—The Ninth
Circuit Court of Appeals and Immigration (2008), available at
http://www.allacademic.com//meta/p_mla_apa_research_
citation/2/6/6/0/6/pages266061/p266061-1.php.

Whether there is a constitutional or statutory right to effective
assistance of counsel in immigration has also been subject to recent
debate. See Matter of Compean Bangaley & J-E-C, 24 1&N Dec. 710
(A.G. 2009) (holding that there is no constitutional or statutory
right to effective assistance of counsel in immigration including
government appointed counsel provided for under the Sixth
Amendment of the Constitution). In June 2009, Attorney General
Eric Holder withdrew the Compean decision, and immigration
judges and the BIA were instructed to apply the previously
established standard of review for ineffective counsel. Matter of
Enrique Salas Compean, 25 1&N Dec. 1, 2 (A.G. 2009).

Robert A. Katzmann, The Legal Profession and the Unmet Needs of the
Immigrant Poor, 21 Geo. J. Legal Ethics 3, 10 (2008).

Id. (citing John R. B. Palmer, et al., Why Are So Many People
Challenging Board of Immigration Appeals Decisions in Federal Court?
An Empirical Analysis of the Recent Surge in Petitions for Review, 20
GEeo. IMMmIGR. L.J. 1, 90 (2005)).

Jon O. Newman, U.S. Circuit Judge, Second Circuit Court of
Appeals, Statement before the Senate Committee on Judiciary 8
(Apr. 3, 2006).

John M. Walker, Jr., U.S. Circuit Judge, Second Circuit Court of
Appeals, Statement before the Senate Committee on Judiciary 3-4
(Apr. 3, 2006).

See APPLESEED, ASSEMBLY LINE INJUSTICE: BLUEPRINT TO REFORM
AMERICA’S IMMIGRATION CouRTs 1 (2009), available at http://www.
asserlaw.com/articles/article_164.pdf.

Judge Jon O. Newman, The Second Circuit’s Expedited Adjudication of
Asylum Cases: A Case Study of a Judicial Response to an Unprecedented
Problem of Caseload Management, 74 Brook. L. Rev. 429, 433 (2008).

Id. at 434.

Id. at 433-4.
Id. at 434.

Id. at 434-5.
Id. at 435.

Id. at 436.
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67. See, e.g., David Tennant, The Surge in Asylum Appeals: What does 15, 2006), available at http://www.usdoj.gov/eoir/press/06/
it Mean to Civil Appellate Litigation, CERTwORTHY 8-9 (Defense Meetingwith2ndCircuit.htm.

Research Institute (DRI), March 2008). 85.  Memorandum from the Attorney General, Measures to

68. United States Court of Appeals for the Second Circuit, Local Rule Improve the Immigration Courts and the Board of Immigration
34 (Aug 27, 2007), available at http://www.ca2.uscourts.gov/ Appeals (Aug. 9, 2006), available at http://www.usdoj.gov/ag/
Docs/News/localrule34final.pdf. readingroom/ag-080906.pdf.

69. Id. 86. Id.

70. Judge Jon O. Newman, The Second Circuit’s Expedited Adjudication 87. Id.

(JASylug' Ciazelspz AbICase fsgjdylof S f\lljld'c'al Resrior;zeéo an LR 88. Press Release, U.S. Department of Justice, Executive Office for
42r;p;e§e2 gnZeOOBrO em of Laseload Vianagement, ROOK. L. REV. Immigration Review, Office of the Director, EOIR’s Improvement
4323 ( )- Measures—Update (June 5, 2009), available at http://www.usdoj.

71. United States Court of Appeals for the Second Circuit, Rules of the gov/eoir/press/09/EOIRs22ImprovementsProgress060509FINAL.
Committee on Admissions and Grievances for the United States pdf.

Court of Appeals for the Second Circuit (May 21, 2007), available 89. See TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE, IMMIGRATION
at http://www.ca2.uscourts.gov/Docs/AttDisc/Rules%200f%20 COURTS: STILL A TROUBLED INSTITUTION (2009) http:/}trac.syr.edu/
the%20Committee%200n%20Admissions%20and%20Grievances. immigration/reports/210/ and APPLESEED A’\SSEMBLY LINE INJUSTICE:
paf. BLUEPRINT TO REFORM AMERICA’S IMMIGRATION COURTS 1 (2009),

72, 1d. available at http://www.asserlaw.com/articles/article_164.pdf.

73.  PRO BoNO CONNECTION, AMERICAN BAR ASSOCIATION, PRO BONO 90. Memorandum from the Attorney General, Measures to Improve
PoLicy NEews 3, available at http://www.abanet.org/legalservices/ the Immigration Courts and the Board of Immigration Appeals
probono/publications/pro_bono_connections/pbconsp05.pdf. 6 (Aug. 9, 2006), available at http://www.usdoj.gov/ag/

74. United States Court of Appeals for the Second Circuit, Plan for readingroom/ag-080906.pdf.

Appointment of Pro Bono Counsel (revised April 2006), available 91. Press Release, U.S. Department of Justice, Executive Office
at http://www.ca2.uscourts.gov/Docs/ProBono/Copy%200f%20 for Immigration Review, Office of the Director, EOIR’s
Plan%20 and%20Application.pdf. Improvement Measures—Progress Overview 6 (Sept. 8,

75. 1d. This program has been criticized for requiring the Pro Bono E%())ISI% a;;lllable at http:{/waw.usgol.gqv/%cggggge;s/gilp
Panel member assigned to the case to appear for oral argument. Rel S L;nsprgvemen S ro%rjess_ Vez'fw p v .pl M Less
Firm partners appointed by the court cannot assign the Ae case, F Itilpartaentl;) utstlcr?, Bt orc:le)]:l eneral Mu 2sey |
presentation of oral argument to an associate attorney. Allowing N[I)pogrz)tszolalse e‘{\ll blen: hers 3} € boarn do' mrr}lgr_atllon p/%%a/s
greater associate involvement could increase participation in the (May 30, )_aval able at http://www.usdoj.gov/eoir/press

AG-BIAAppointments.pdf.
program.

76. Robert A. Katzmann, The Legal Profession and the Unmet Needs of the 92. Cfo'r\lnmlt\t{ee EnTIEedSeral C(f)frts,_Asst(_)ma'Eon Olf thedl?;?rlof thetC|ti/h
Immigrant Poor, 21 Geo. J. Legal Ethics 3 (2008). ot Wew vork, “he surge of immigration Appeals and 1ts Impact on the

Second Circuit Court of Appeals 3 (2004).

77. Nina Bernstein, In City of Lawyers, Many Immigrants Fighting
Deportation Go It Alone, N.Y. TimEes, Mar. 13, 2009. The study group 9. tl\'/l1erlnora!1du:p fr%m thte AtE)EEB)IBGeZer?Ii Megsurf_s topl\mprolve
was not commissioned by the Second Circuit. Judge Katzmann is 6 immg;gggolgn o!:rbsl ant ht e./gar 0 rr:jm_lgra |/on / ppeals
involved exclusively in his personal capacity, not on behalf of the ( ug. 5, ), available a p://www.usdoj.gov/ag
court. readingroom/ag-080906.pdf.

78. l1d.; Fordham Law Review, Event Details, Overcoming Barriers to 94. TRfNSACT'ONAL CRECORDSEACCESSSLEAR'NGHV?IUSE’_IE:ASE zACKLOGS
Immigrant Representation: Exploring Solutions, available at http:// ”;OggM'GRATI'ﬁI'\' O#t':T?//XPAND‘ E;UL/T.'NG VAT 'M/ES ROW/208/'
law2.fordham.edu/ihtml/page3.ihtml?imac=1168&callD=9840. ( ), available at http://trac.syr.edu/immigration/reports '

TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE, IMMIGRATION

79. 78 Fordham L. Rev. 101 (2009). COURTs: STILL A TROUBLED INSTITUTION (2009), available at http://

80. Transactional Records Access Clearinghouse, IMMIGRATION COURTS: trac.syr.edu/ immigration/reports/210/.

STILL A TROUBLED INSTITUTION (2009), available at http://trac.syr. 95.  Press Release, U.S. Department of Justice, Executive Office for
edu/ immigration/reports/210/. Immigration Review, Office of the Director, EOIR’s Improvement

81. Memorandum from the Attorney General, Measures to Improve Measures—Update 4 (June 5, 2009), available at http://www.usdoj.
the Immigration Courts and the Board of Immigration Appeals gov/eoir/press/09/EOIRs22ImprovementsProgress060509FINAL.
5-6 (Aug. 9, 2006), available at http://www.usdoj.gov/ag/ pdf.
readingroom/ag-080906.pdf. The U.S. Courts of Appeals already 96. Id.
have such power. See Muigai v. INS, 682 F.2d 334 (2d Cir. 1982).

97. TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE, IMMIGRATION
82. Memorandum from the Attorney General, Measures to Improve COURTs: STILL A TROUBLED INSTITUTION (2009), available at http://
the Immigration Courts and the Board of Immigration Appeals trac.syr.edu/ immigration/reports/210/.
6 (Aug. 9, 2006), available at http://' usdoj.gov/ag/
regdlijr?groom/;g?gglogm: Sdf p-//www.tisdoj.gov/ag 98. APPLESEED, ASSEMBLY LINE INJUSTICE: BLUEPRINT TO REFORM
R AMERICA’S IMMIGRATION COURTs 10, 34 (2009), available at http://

83. TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE, IMMIGRATION www.asserlaw.com/articles/article_164.pdf. The proposal is
COURTS: STILL A TROUBLED INSTITUTION (2009), available at http:// favorably viewed by Judge Jon O. Newman of the Second Circuit.
trac.syr.edu/nmm|grat|0n/reports/2_10/; Press R_elea§e, us. _ Jon O. Newman, US Circuit Judge, Second Circuit Court of
Department of Justice, Executive Office for Immigration Review, Appeals, Statement before the Senate Committee on the Judiciary
Office of the Director, EOIR’s Improvement Measures—Update 4 7-9 (Apr. 3, 2006).

(June 5, 2009), available at http://www.usdoj.gov/eoir/press/09/
EOIRs22ImprovementsProgress060509FINAL.pdf. One stumbling 99.  See 73 Fed. Reg. 34654 (June 18, 2008).
block in this area has been whether this power should extend to 100. Press Release, U.S. Department of Justice, Executive Office for
sanctioning government attorneys. Immigration Review, Office of the Director, EOIR’s Improvement
. . — . . Measures—Update 4 (June 5, 2009), available at http://www.usdo;j.

84. News Release, Meeting with Second Circuit Judges Latest in Series )
to Improve understanding of Immigration Court System (June gg\f//eonr/press/OQ/EOIRsZZImprovementsProgressOGOSOQF|NAL.
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114.
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116.
117.

67 Fed. Reg. 54878 (Aug. 26, 2002); 73 Fed. Reg. 34656 (June 18,
2008).

73 Fed. Reg. 34656 (June 18, 2008).
Id.

Press Release, U.S. Department of Justice, Executive
Office for Immigration Review, Office of the Director,
EOIR’s Improvement Measures—Update 3 (June 5, 2009),
available at http://www.usdoj.gov/eoir/press/09/
EOIRs22ImprovementsProgress060509FINAL.pdf.

See APPLESEED, ASSEMBLY LINE INJUSTICE: BLUEPRINT TO REFORM
AMERICA’S IMMIGRATION COURTS 32-33 (2009), available at
http://www.asserlaw.com/articles/article_164.pdf. This

report summarizes findings drawn from structured interview
questionnaires of stakeholders. One stakeholder interview noted
the issuance of “many one or two-paragraph decisions where it is
clear that the [member] has not reviewed the record and there has
been no meaningful review.” Id. at 33.

Jonathan Cohn, Deputy Assistant Attorney General, Civil
Division, United States Department of Justice, Statement before
the Senate Committee on the Judiciary 3 (Apr. 3, 2006) (citing INS
v. Doherty, 502 U.S. 314, 321-325 (1992)).

73 Fed. Reg. 34659 (June 18, 2008).
Id.
Id. at 34661.

See Liu v. U.S. Dep’t. of Justice, 455 F.3d 106 (2d Cir. 2006)
(remanding the case for the BIA to determine the legal standard).

73 Fed. Reg. 34659 (June 18, 2008).

We recommend increasing the BIA from 15 members to at least
23 members, the size of the BIA prior to the 2002 reforms. There
are currently over 230 immigration judges nationwide. In order
to reduce their caseload, we recommend an increase of at least 75
immigration judges. Appropriate increases in staff and law clerk
support are also necessary.

Exemplifying this is a recent psychological study of immigration
judges conducted by the University of California at San Francisco,
which determined that burnout levels among immigration

judges were higher than hospital physicians and prison wardens.
Burnout Rate High Among Immigration Judges, 35 A.B.A.J. 1, 13
(2009) (citing Stuart Lustig, et al., Inside the Judges’ Chambers:
Narrative Responses from the National Association of Immigration
Judges Stress and Burnout Survey, 23 Geo. IMMIGR. L. J. 1 (2009)).

The extent to which greater consideration should be given to
providing government-appointed counsel to individuals in
immigration proceedings is beyond the scope of this article.

There are also a number of appeals from decisions of the District
Courts in immigration-related matters, but it appears that these
appeals make up a small percentage of all immigration cases
before the Second Circuit. Appeals of District Court actions
typically do not challenge orders of removal issued by the BIA,
as jurisdiction to review orders of removals is exclusively within
the Courts of Appeals subsequent to the provisions of the REAL
ID Act of 2005. See Section 106(c) of the REAL ID Act of 2005, Pub.
L. 109-13, 119 Stat. 231, 302 (May 11, 2005) (eliminating District
Court jurisdiction over challenges to final orders of removal and
transferring existing District Court cases to the Courts of Appeals
for adjudication). For the purposes of this article, review of orders
of removal are analytically distinct from immigration-related
appeals from the District Courts. The issue discussed herein is
related to cases involving review of orders of removal, and any
proposed actions should not include District Court appeals of
immigration matters, which should be treated as traditional civil
appeals.

Report at 10.

Prior to 1996, immigration proceedings were divided into two
types—exclusion proceedings for aliens seeking entry to the

118.
119.

120.

121.
122.
123.

124.

125.

126.

127.

128.

129.
130.
131.

United States and deportation proceedings for aliens already in
the United States whom the government wished to remove. These
two types of proceedings have been consolidated into the current
proceeding under the general label “removal.” However, cases
initiated prior to 1996 retain the exclusion and deportation labels
and have certain procedural and substantive differences from
removal proceedings. For the instant purposes, the distinction is
not important, and we will use the general term, removal, to refer
to all three types of proceedings.

See Doumbia v. Gonzales, 472 F.3d 957, 962-63 (7th Cir. 2007).

See 8 U.S.C. § 1229a(b)(4)(B); Matter of Compean, 24 I&N Dec. 710
(A.G. 2009) (holding that aliens have no constitutional right to
effective assistance of counsel in removal proceedings), overruled by
Matter of Compean, 25 I&N Dec. 1 (A.G. 2009) (overruling Compean
1 but declining to reach the constitutional issues).

See INS v. Lopez-Mendoza, 468 U.S. 1032 (1984). However, an 1
may grant a motion to exclude evidence obtained as the result of
a constitutional violation where the violation is “egregious.” See
Orhorhage v. INS, 38 F.3d 488 (9th Cir. 1994). The standard is high
and motions to suppress are granted infrequently.

See 8 U.S.C. § 1252.
Report at 2.

See Bridges v. Wixon, 326 U.S. 136, 163-64 (1945) (Murphy;, J.
concurring) (“It is no answer that a deportation proceeding is
technically non-criminal in nature and that a deportable alien is
not adjudged guilty of a ‘crime.” Those are over-subtle niceties that
shed their significance when we are concerned with safeguarding
the ideals of the Bill of Rights. The impact of deportation upon the
life of an alien is often as great if not greater than the imposition

of a criminal sentence. A deported alien may lose his family, his
friends and his livelihood forever. Return to his native land may
result in poverty, persecution and even death. There is thus no
justifiable reason for discarding the democratic and humane tenets
of our legal system and descending to the practices of despotism
in dealing with deportation.”).

For instance, a round-trip plane ticket to China costs between
$1,000 and $1,500 on average. To fly a wife and three children to
China to visit their deported husband/father would cost between
$4,000 and $6,000 (possibly more). Many immigrant families
cannot afford this. Further, on average, the alien deported to China
can expect to make the equivalent of $2,000 or less per year in
China, depending on region. Such an alien would not be able to
meaningfully contribute to the airfare of family members.

OIL is the component of the Department of Justice that now
litigates immigration cases on behalf of the government in the
Second Circuit and other Courts of Appeals.

United States Department of Justice, Immigration Litigation
Bulletin, Vol. 12, No. 11, pp. 4-5 (November 2008). Available at
http://www.ilw.com/immigdaily/news/2009,0917-OIL.pdf (last
visited 12/16/09). The study related to credibility determinations
only, not the final outcome of the case.

See JUDGES SHOW DISPARITIES IN DENYING ASYLUM, TRANSACTIONAL
RecorDs Access CLEARINGHOUSE, Syracuse University (July 31,
2006) (noting that denial rates in randomly assigned asylum cases
for the 208 judges compared ranged from a low of 10 percent to a
high of 98 percent), available at http://trac.syr.edu/immigration/
reports/160/.

Stuart L. Lustig, et al., Inside the Judges’ Chambers: Narrative
Responses from the National Association of Immigration Judges Stress
and Burnout Survey, 23 Georgetown Immigration Law Journal 57
(Fall 2008). Available at www.ilw.com/articles/2009,0811-lustig.pdf.

Report at 22; see also Lustig, et al., supra.
Report at 3, 24-25, 26-27.

Some lJs in the New York Immigration Court have already begun
scheduling hearings in 2012, as earlier dates are not available.
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132. We note that some of the local law schools, such as New York
Law School, operate immigration law clinics. It may be worth
including these schools in any dialogue regarding this proposal.

133. We contemplate a simple screening process, not motion practice,
that would defeat the efficiency interest this proposal serves. A
decision that is not sufficiently clear on its face to apprise the
Court of the basis for the decision is flawed as a matter of law
and difficult to review in a meaningful way. We anticipate a small
but meaningful number of the BIA’s decisions will fit this criteria.
Under this proposal, the Court would be able to clear these cases
from the docket with minimal effort while at the same time
assuring aliens are provided with a fair opportunity to be heard
on their cases.

134. Summary affirmance is appropriate only in cases where a
petitioner can raise no non-frivolous grounds for appeal. See
Love v. McCray, 413 F.3d 192, 194 (2d Cir. 2005); United States v.
Monsalve, 388 F.3d 71, 73 (2d Cir. 2004). The standard for summary
affirmance mirrors the standard for advancing an Anders motion.
Neitzke v. Williams, 490 U.S. 319, 325 (1989) (superseded by statute
on other grounds).

135. United States Court of Appeals for the Second Circuit Plan for the
Appointment of Pro Bono Counsel (revised 2006), at 2, available at
http://www.ca2.uscourts.gov/Docs/ProBono/Copy%200f%20
Plan%20and%20Application.pdf.

136. Id.at 2.
137. 1Id.
138. Id.
139. Id.

140. United States Court of Appeals for the Seventh Circuit Volunteer
Panel Attorney Questionnaire, available at http://www.ca?.
uscourts.gov/forms/cjaques.htm.

141. United States Court of Appeals for the Ninth Circuit Pro Bono
Program Handbook, at 4, available at http://www.ca9.uscourts.
gov/datastore/uploads/probono/Pro%20Bono%20Program%?20
Handbook.pdf.

142. Letter from Leonard J. Feldman, Esq. to Washington State Bar
Association, December 2003,, available at http://www.wsba.org/
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Program Handbook, at 1.
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145. United States Court of Appeals for the Ninth Circuit Pro Bono
Program Handbook, at 8-9.

146. 1d. at 4; Letter from Leonard J. Feldman, Esq., to Washington State
Bar Association, December 2003.

147. Letter from Leonard J. Feldman, Esq., to Washington State Bar
Association, December 2003.

148. United States Court of Appeals for the Ninth Circuit Pro Bono
Program Handbook, at 3, available at the Southern District of New
York Pro Se Clerk’s office.

149. United States District Court for the Southern District of New
York Information Guide for the Pro Bono Panel (Rev. 2/017) at i,
available at the Pro Se Office of the Southern District of New York.
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for Court Appointed Counsel, available at http://www.
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151. Press Release, Criminal Justice Act Mentoring Program
Approved for the Southern District of New York, Oct. 23,
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153. Virginia Indigent Commission Certification Application for Court
Appointed Counsel, see note 31.

154. The District of New Jersey similarly publishes the names and
contact information of CJA Panel attorneys in its district and
leaves it to aspiring applicants to contact those attorneys willing to
mentor.

155. United States Court of Appeals for the Second Circuit Plan for the
Appointment of Pro Bono Counsel (revised 2006), at 4 (page 4 not
numbered, but follows numbered page 3).

156. See 8 U.S.C. §§ 1229a(c)(7); 8 C.F.R. § 1003.2(c).

157. ICE (Immigration and Customs Enforcement) is the DHS agency
that prosecutes removal proceedings and arrests, detains and
ultimately deports aliens. The government is represented by the
ICE Office of Chief Counsel in removal proceedings, with an
Assistant Chief Counsel serving as the prosecutor.

158. Itis important to note that the appeals are usually out of
desperation to remain in the United States with the alien’s
family members, not a desire to game the system or file frivolous
paperwork, as the filing of a petition for review does not actually
prolong an alien’s stay in the United States.

159. Itis the authors’ experience that OIL will nevertheless not settle a
case prior to the filing of the alien’s brief in such cases, even where
the error is brought to its attention at the beginning of the case.

160. This is especially so since the aliens are often only eligible to
legalize their status as a result of having a United States citizen
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This report was prepared by the Immigration Litiga-
tion Committee of the Commercial and Federal Litiga-
tion Section of the New York State Bar Association,
co-chaired by Michael D. Patrick and Clarence Smith,
Jr. The Executive Committee of the Section adopted the
report by unanimous vote on November 17, 2009. The
Immigration Litigation Committee includes Michael
P. DiRaimondo, Judge Noel Anne Ferris, Sophia M.
Goring-Piard, Kamaka R. Martin, Thomas Moseley,
Eva Saltzman, Charlotte W. Smith, and David H. Ten-
nant. The principal author was Charlotte W. Smith with
assistance from Kamaka R. Martin. Committee mem-
bers Judge Noel Anne Ferris and Eva Saltzman recused
themselves in the preparation of this report.

On January 28, 2010, the report received the approv-
al of the Executive Committee of the New York State Bar
Association. On January 29, 2010, by a unanimous vote
in the House of Delegates, the New York State Bar Asso-
ciation approved the report and recommendations of the
Section. It also approved the recommendations made
in a report issued by of the Committee on the Federal
Courts of the New York County Lawyers’ Association, a
copy of which is appended to this report.
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Committee on Immigration Litigation

Founded in 2007, the Committee on Immigration
Litigation offers a forum to discuss how to improve
substantive law and administrative and judicial proce-
dures in the area of immigration litigation. Its mission is
to identify ways to improve the administration of justice
in immigration law. The committee recently presented
a report concerning the continued high volume of im-
migration appeals in the Second Circuit at the NYSBA
Annual Meeting in January 2010. The Executive Commit-
tee and the House of Delegates adopted the report and
its accompanying resolutions. The report, The Continuing
Surge in Immigration Appeals in the Second Circuit: The Past,
The Present and the Future, is included in this issue of the
NYLitigator on pages 44-56.

The report summarizes the current state of affairs in
the Second Circuit and identifies measures that should
be taken to handle the enormous volume of immigration
appeals. Following procedural reforms instituted by the
Attorney General in 1999 and 2002, there was a noticeable
surge in immigration appeals from the Board of Immigra-
tion Appeals (BIA) to the Second Circuit. In 2001, admin-
istrative appeals constituted 4% of total appeals filed in
the Second Circuit.! By 2003, 34% of all appeals filed were
administrative agency appeals, most of which were im-
migration appeals from the BIA.? Since 2004, the volume
of immigration appeals has represented between 37%
and 39% of all appeals filed within the Second Circuit,?
and it is clear that the volume will continue unabated
unless further reforms are instituted at the administra-
tive levels and within the Second Circuit. Moreover, too
many immigration appeals are poorly briefed boilerplate
submissions.*

By way of background, the Executive Office for Im-
migration Review (EOIR) is responsible for interpreting
and administering U.S. immigration law on behalf of the
U.S. Department of Justice. EOIR is comprised of im-
migration courts and the BIA, which hears appeals from
immigration court decisions. Millions of foreign nationals
currently reside in the United States without authoriza-
tion or in violation of their status. Those detected are
order to appear in deportation proceedings before an
immigration judge. Many seek asylum, a humanitarian
form of relief for immigrants who were persecuted or fear
persecution in their home countries.

In its report, the committee recognizes the success-
ful measures of the Second Circuit to address the high
volume of immigration appeals. The Second Circuit
instituted a Non-Argument Calendar (NAC) for asylum
appeals, which has helped to reduce the backlog in pend-
ing appeals.® Although not expressly designed to ad-
dress the volume of immigration appeals, the circuit also
recently promulgated new rules for its grievance commit-
tee and created a pro hono counsel program.® Judge Robert
A. Katzmann is also involved in his personal capacity in a
study group that is examining barriers to effective repre-
sentation of immigrants. The study group hosted a work-
ing colloquium in March 2009 and published articles in
the Fordham Law Review in December 2009.” Despite these
measures, however, the extent to which the high volume
of immigration appeals may impact non-BIA cases pend-
ing before the Second Circuit remains a concern.

The Committee on Immigration Litigation recom-
mends further measures be taken within the Second
Circuit to improve the quality of representation in im-
migration appeals. In addition, the committee believes
that increased measures at the administrative levels to
improve the quality of legal representation and the thor-
oughness of administrative review both will discourage
the incentive to appeal and make it easier for the Second
Circuit to identify meritless and frivolous cases in its im-
migration docket. Specifically, the committee recommends
an increase in the size of the BIA, as well as the number
of immigration judges and support staff, which would
allow more time to write opinions and issue precedent
decisions. The committee further recommends instituting
greater measures to improve the quality of legal represen-
tation of immigrants including greater participation in the
Second Circuit’s pro bono counsel program, the establish-
ment of a training and mentorship program for poorly
performing attorneys within the Second Circuit, and
comparable training and mentoring opportunities at the
administrative levels. The Second Circuit should also con-
tinue to use its grievance committee where appropriate,
and greater sanctioning power should be conferred to im-
migration judges and the BIA. Measures must also be un-
dertaken to provide poor immigrants with greater access
to high quality legal representation at the administrative
levels whether it be accomplished through increased pro
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bono representation or funding for government-appointed
attorneys for the indigent.

The Committee is co-chaired by Michael D. Patrick
and Clarence Smith, Jr. and includes Michael P. DiRai-
mondo, Judge Noel Anne Ferris, Sophia M. Goring-Piard,
Kamaka R. Martin, Thomas Moseley, Eva Saltzman,
Charlotte W. Smith, and David H. Tennant. The com-
mittee would like to thank the principal author of the
report, Charlotte W. Smith, and Kamaka R. Martin for her
assistance. Committee members Judge Noel Anne Ferris
and Eva Saltzman recused themselves in the preparation
of the report.

The committee’s work has also been a good example
of partnership with local New York bar associations. In
2004, the Association of the Bar of the City of New York
published an article on the surge in immigration appeals.
Five years later, the Committee on Immigration Litigation
reexamined the issue and offered further recommenda-
tions to improve the efficiency and quality of review
at both the administrative and appellate levels. At this
year’s annual meeting, the NYSBA also adopted a report
of the New York County Lawyers’Association and addi-
tional resolutions, which offer further recommendations
for reform.

The committee’s efforts last year also included col-
laborating with the NYSBA’s Committee on Mass Disas-
ter Response (MDR) in helping the victims of the mass
shooting in Binghamton on April 3, 2009. The rampage by
a single gunman inside a center set up to help recent im-
migrants left 13 people dead and wounded four others.
Most of the victims were shot inside a classroom where
they were taking English as a Second Language. The
victims hailed from China, Haiti, Pakistan, Iraqg, Vietnam
and Brazil. Given the victim population, the uncertain
immigration status of the victims and their families, and
concerns about family members traveling from outside
the United States to attend services and claim their loved
ones’ remains, the MDR Committee reached out to the
Immigration Litigation Committee for assistance. Da-
vid H. Tennant, past Chair of the MDR Committee and
current member of the Immigration Litigation Commit-
tee, contacted Committee Co-Chair Michael D. Patrick
on Sunday, April 5, for immediate assistance in advising
victim families who were gathering at a family assistance
center in Binghamton.

Within hours, committee member Sophia M. Goring-
Piard was on the telephone providing pro bono immi-
gration assistance to one of the Chinese families. Over
the course of the next several days, Michael D. Patrick
contacted officials at the U.S. Department of State and
worked with MDR members located in Binghamton to
coordinate and facilitate applications for visas. Co-Chair
Clarence Smith, Jr. accepted a pro bono immigration
case on behalf of an individual from Haiti who was in
the building when the shooting occurred, but was not

injured. The Chair of the MDR, Robert J. Saltzman, and
former NYSBA President, Kate Madigan, greatly appreci-
ated the Immigration Litigation Committee’s assistance,
especially on short notice when no local immigration law-
yers could be reached. The Committee on Immigration
Litigation will continue to promote measures to improve
the administration of justice in immigration litigation in
the upcoming year.

Committee on Immigration Litigation
Co-Chair Bios

Michael D. Patrick

Michael D. Patrick, Co-Chair of the Committee on
Immigration Litigation, is Partner and General Counsel of
Fragomen, Del Rey, Bernsen & Loewy, LLP in the firm’s
New York office. He graduated from Syracuse University
(B.A., cum laude, 1975) and Hofstra University (J.D., 1978).
Mr. Patrick is admitted to the New York Bar and serves
as Co-Chair of the Corporate Compliance Committee for
the firm and is a member of the Second Circuit Commit-
tee on Admissions and Grievances, International Security
Affairs Committee ABCNY, American Bar Association,
the International Bar Association, the Federal Bar Council
(Trustee), the American Immigration Lawyer’s Associa-
tion, and the American Foreign Lawyers Association
(Treasurer, 2004-2009).

Prior to joining Fragomen, Mr. Patrick was a found-
ing Partner of Campbell, Patrick & Chin and served as
a Special Assistant United States Attorney, Southern
District of New York and Chief of the Immigration Unit,
Civil Division, where he represented the Immigration and
Naturalization Service, State Department, Department
of Labor and other federal agencies in the federal courts.
Prior to joining the U.S. Attorney’s Office, Mr. Patrick was
an Assistant Corporation Counsel for the City of New
York.

Mr. Patrick is a frequent faculty member of NITA at
Hofstra and ITAP at Cardozo. Mr. Patrick writes a bi-
monthly immigration column in The New York Law Journal
and is a frequent speaker on immigration topics before
Bar Associations, international trade organizations and
human resources groups. Mr. Patrick received the Dean’s
Award for Distinguished Hofstra Law School Alumni
in May 2000 and is listed in the current editions of Best
Lawyers in America, Super Lawyers and Chambers USA:
America’s Leading Business Lawyers.

Clarence Smith, Jr.

Clarence Smith, Jr., Co-Chair of the Committee
on Immigration Litigation, maintains a law practice in
New York, New York representing both corporate and
individual clients in various immigration matters. This
includes counseling clients on obtaining employment and
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family-based visas, representing individuals in deporta-
tion matters, and advising clients on complying with
various United States government agencies, such as the
United Stated Department of Labor and the United States
Department of Homeland Security. Mr. Smith represents
various clients in both criminal and civil matters in New
York State Supreme and Civil Courts.

Prior to starting his own law practice, Mr. Smith
joined the law firm of Connell Foley, LLP, of Roseland,
New Jersey and served as a Partner (2005-2008). At Con-
nell Foley, Mr. Smith led the Immigration Law practice,
which was an important component of the firm’s com-
prehensive labor and employment law services. There,
he counseled employers regarding non-immigrant and
immigrant visas, employment-based visas, labor certifi-
cations, naturalization, and all aspects of immigration-
related benefits. At Connell Foley, Mr. Smith regularly
assisted employers in complying with the United States
Department of Labor and Department of Homeland
Security (USDHS) statutes and regulations pertaining to
non-citizen employees.

In addition, Mr. Smith also served as an Assistant
Chief Counsel for the United States Department of
Homeland Security (1998-2005). There, Mr. Smith repre-
sented the United States Government in deportation and
removal proceedings in immigration proceedings. Prior
to his service at USDHS, Mr. Smith served as a Senior
Court Attorney for the Departmental Disciplinary Com-
mittee, Supreme Court Appellate Division, First Judicial
Department (DDC) (1994-1998). There, Mr. Smith repre-
sented the DDC in administrative proceedings concern-
ing attorney misconduct. Prior to his service at the DDC,
Mr. Smith served as an Assistant District Attorney for the
New York County District Attorney’s Office (1988-1994).
There, Mr. Smith represented the State of New York in

the prosecution of criminal matters committed in the
County of New York.

An experienced arbitrator from 1999—present, Mr.
Smith has served before the Financial Industry Regula-
tory Authority (FINRA), formerly the National Associa-
tion of Securities Dealers. Here, Mr. Smith serves either
on arbitration panels or as an individual arbitrator to
arbitrate disputes related to the securities industry. Mr.
Smith is also an arbitrator for the American Arbitration
Association (AAA). Here, Mr. Smith serves on arbitration
panels of companies where the parties’ contracts contain
AAA clauses.
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