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Message from the Incoming Chair

By Lauren J. Wachtler

What a privilege it is to
assume the Chairmanship of
this Section of the New York
State Bar Association. At the
present time, our members
include 1,918 practicing attor-
neys and jurists from all over
the state, and we are looking
forward to increasing that mem-
bership above the 2,000 mark

this year. My goal is to increase

not only our numbers but also the diversity of our Sec-
tion in gender, demographics, and years of litigation
experience. We are making an effort to reach out to
newer members of the Bar, who have so much to con-
tribute to our Section.

Already this coming year, we have so many excit-
ing projects on which the Section will be working that I
have room here to highlight only a few. With the assis-
tance of Jay Safer, I have put together a task force to
investigate and report on the recent funding crisis that
is threatening the federal courts in the fiscal year 2005
and beyond. Our task force is in the process of inter-
viewing federal jurists and court administrators and
expects to have a report by the end of the summer. It is
our goal to present our Section’s report to the House of
Delegates as a voice in support of increasing funding
allocations by the House and Senate subcommittees to
our federal judiciary and its administrators.

On the state side, I have created a task force to
address, once again, the adoption of a uniform Rules of
Evidence Code for the state of New York. The task force
is called the New York State Bar Association’s Commer-
cial and Federal Litigation Section Task Force on a New
York Code of Evidence (NYCE) and will be chaired by
Paul D. Montclare, a partner in the law firm Montclare
& Wachtler. Paul’s task force will be comprised of law
professors, members of our Section, and state court jus-
tices throughout New York State and will examine the
reasons why the prior attempts to obtain a Code of Evi-
dence for this state have failed, and why the time is
long overdue for the promulgation of a Code in New
York. It is interesting to note that, when the Federal
Rules of Evidence came into being in 1976, there were
only four states in the country that had a state Code of
Evidence. Now, New York, the leader in commercial lit-
igation in the United States, is one of only four states
that do not have a Code of Evidence. Our NYCE Task
Force will be gathering the data for a report, which we

expect to be ready by the end of the year. We welcome
anyone who wishes to work on any aspect of this report
and join the NYCE Task Force in this exciting and
important project.

In addition to our task forces, our Section has
always been at the forefront of developments in com-
mercial litigation throughout the state, and has been
recognized for the numerous reports that its various
committees have drafted. Many of these incisive reports
have been presented to the House of Delegates and
have shaped and often changed the practice of commer-
cial law in New York. It is my goal this year to continue
to revitalize our committees and increase our recogni-
tion as leaders of the Bar. Toward this end, our commit-
tee chairs will be providing a brief description of their
committees, a list of their committee members, and a
photograph of themselves which will be posted on our
website to encourage Section members to join a com-
mittee and work on a report or program during the
course of the year. I encourage all of you to visit our
website and join one of our many committees, which
offer so many valuable opportunities for writing, speak-
ing, and meeting other members of our Section with
similar interests and areas of practice. Our committees
are already hard at work. At the time of this writing,
the Federal Procedure Committee has two reports in the
works—one on the crime/fraud exception to the attor-
ney-client privilege and another on spoliation of evi-
dence—and the Securities Litigation and Arbitration
and ADR Committees have already planned a program
that will be held on October 26, entitled “Securities
Arbitration 2004: A Primer for Practitioners” (see infra).

We have also formed a new committee, called the
Electronic Discovery Committee, which will be chaired
by Adam Cohen, a partner at Weil Gotshal & Manges.
Adam, who was a panelist at our Spring Meeting this
year, is a leader in the field of discovery and document
retention issues associated with e-discovery. His trea-
tise, “Electronic Discovery: Law and Practice,” is the
first comprehensive analysis of case law involving e-
discovery and was cited in two of the Zubulake deci-
sions relating to cost-shifting. We welcome Adam to our
Executive Committee and look forward to tapping into
his expertise in the coming months. Because of the
extraordinary impact e-discovery has had on litigation,
and the wealth of issues it has raised, this committee
will certainly be busy this year. Already our Section has
been asked by the Commercial Division to present a
seminar for the Commercial Division justices through-
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out the state to address some of the issues that they
have been asked to adjudicate, and to assist them in
dealing with some of the thorny issues that e-discovery
continues to present. If you would like to be involved in
this venture or Adam’s committee, please let us know.

On another front, as many of you know from expe-
rience, although we all litigate for a living, it’s not
always the best way to resolve disputes for either attor-
neys or clients. Both federal and state courts have often
recommended the use of alternative dispute resolution
(ADR) as a means of resolving commercial disputes and
to avoid the vagaries and vicissitudes of the courtroom.
Executive Committee members Lesley Rosenthal and
Ed Beane, and new Section member Ruth Raisfeld, have
been working with the Honorable Kenneth Rudolph,
Commercial Division, Westchester County, and Dan

Weitz, ADR Coordinator for the New York State Unified
Court System, on revised rules and forms to implement
an active ADR program in the Westchester Commercial
Division. It is our goal to coordinate this type of pro-
gram in the Commercial Divisions throughout the state
to assist them in operating more efficiently and effec-
tively.

I also want to welcome to our Executive Committee
several new members in addition to Adam Cohen. We
are proud to announce that the Honorable Bernard
Fried, who is the most recently appointed Commercial
Division justice in New York County, has joined the
Executive Committee. Justice Fried is a highly regarded
and scholarly jurist, who has impressed the bench and
bar in both the criminal and civil arenas with his prepa-
ration, his respect for attorneys, and his thoughtful

decisions. We are honored to have him

-
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“We continue to recognize that in order to be most effective as

attorneys and enjoy public respect and trust, the organized bar
must reflect the diversity of the public we seek to serve.”

on our Executive Committee.

Deborah Masucci will be Co-Chair-
ing our Arbitration and ADR Committee
with Carroll Neeseman. Debbie is Direc-
tor of the Dispute Resolution and Litiga-
tion Management Division of AIG, Inc.,
which is responsible for the strategic use
of ADR in the domestic brokerage group
and for increasing the alternative meth-
ods of appropriate dispute resolution
used within the claims organization at
AIG. Debbie, along with Carroll, provid-
ed us with an excellent program at the
Spring Meeting, and Debbie will be a
strong addition to the important work of
this committee, which continues to press
for the adoption of the Uniform Media-
tion Act and the Uniform Arbitration
Act in this state.

We also welcome Leonard Benowich
from the White Plains law firm of Roo-
sevelt & Benowich and Gerald Hath-
away of Littler Mendelson, P.C. Len
practices in the areas of commercial, cor-
porate, and real estate law, and will be
joining our Evidence Committee and
assisting on the New York Code of Evi-
dence Task Force. Gerry will be chairing
the Employment and Labor Relations
Committee.

I am looking forward to a great year
and welcome this wonderful opportuni-
ty to join with our Section members to
achieve our goals.
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Message from the Outgoing Chair

By Lewis M. Smoley

Given the fact that the high
degree of public attention
focused on litigators continues
unabated, and the concomitant
criticism of lawyers in general
and litigators in particular con-
tinues ceaselessly, we may need
to reexamine how we approach
this problem. Maybe we need to
go back to basics to find a way
to counter such unremitting
public negativity. Maybe we need to examine the fun-
damentals of what it means to be a professional, and
what responsibilities professional status imposes on us.
All too few of us take a moment to consider seriously
the difference between an occupation and a profession.
What does it mean to be a “professional”? Is it merely a
word used to describe someone who works at a highly
skilled occupation? Or are there differences between an
occupation and a profession that do not necessarily
relate to the knowledge and skill required of the activi-

ty?

One difference is a purely technical one, that a pro-
fession often requires issuance of a license or other for-
mal authority from a governmental body which permits
the licensee to engage in the profession. We have all
gone through the rigors necessary to prepare for and
take at least one bar exam as a requirement for a license
to practice law. But too many of us had assumed that
once that exam was passed and the license issued, our
responsibilities to the profession as such had been ful-
filled, and thus we had no reason to consider our pro-
fessional responsibilities as ongoing. With the recent
imposition of continuing legal education requirements,
and the consideration of pro bono representation as an
obligation for maintaining a license to practice law in
this state, these erstwhile presumptions no longer hold.

But the consideration of these requirements (even if
not fully implemented in certain respects) indicates
much more than either a concern about the necessity of
attorneys keeping abreast of developments in the law
or the necessity of providing a means for representation
of the indigent. Their underlying premise may well be
that a professional engaged in an important service
licensed by and necessary to the community has a
greater duty to the community which he or she is
licensed to serve. Even Webster’s Dictionary recognizes
this distinction in defining a “professional” as one who

is “worthy of the high standards of a profession.” I, on
the other hand, suggest these standards are not limited
to functional skills and expertise, but also reach beyond
the conduct of the professional and the responsibilities
he or she owes to the community in which he or she
practices.

A true “professional” should be of service not only
to the community at large through the conduct of his or
her professional functions, but also to the profession
itself. One reason that I believe the legal profession was
so highly respected in the past (despite the occasional
jibe) was the general recognition that lawyers took their
responsibility to serve the community and the profes-
sion seriously. Giving of our time to community causes,
representing those in need of pro bono assistance, and
helping the profession both grow substantively and
police itself were always factors that helped make the
profession of attorney-at-law a highly respected one.
But with the enormous growth of the profession, too
many attorneys treat the profession as an occupation,
and are satisfied to accumulate the many rewards it
offers without giving anything back to the societal or
the legal community in which they operate.

It would require much more space than I have
available here to discuss how this unfortunate situation
came about. But one way that we can help to put our
profession back on track is for all of us—and I stress
that unqualified universality—to give back to the pro-
fession some measure of what it has and can continue
to do for us. Bar associations provide the means for
accomplishing this, but joining one is not enough. Tak-
ing an active part in bar association projects with a
view toward helping the profession continue to meet its
responsibility to the community it serves is at least one
part of the answer. The New York State Bar Association,
I am proud to say, engages in an enormous number of
worthy projects that necessitate active participation by
litigating attorneys. Not only is the time one gives to
these ventures highly rewarding on a personal level,
but they fulfill at least one aspect of the responsibilities
a legal professional has to his or her profession. Until
we all instinctively recognize the necessity of giving
some of our time (however precious) to the improve-
ment of the profession, without the necessity of statuto-
ry or regulatory imposition of defined requirements, we
need to be constantly reminded of our ongoing respon-
sibilities as professionals to the legal profession and the
community at large.
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Truth or Dare:

Navigating the Minefield of Voluntary Disclosures

By Thomas F. O’'Neil lll and Eliot J. Kirshnitz

The most recent era of cor-
porate scandals has only
increased the expectations of
federal and state prosecutors,
and regulatory enforcement
authorities, that corporations
seeking leniency will voluntari-
ly disclose, promptly upon dis-
covery, any problematic conduct
and will cooperate fully during
any ensuing investigations.!
Senior management and boards
of directors, moreover, now routinely investigate con-
cerns voiced by internal auditors, compliance officers,
regulators and putative whistleblowers. Consequently,
a corporation or a special committee of a board of direc-
tors is likely to confront the question of whether to dis-
close to enforcement officials the findings and conclu-
sions generated by a highly confidential and compre-
hensive internal probe. That dilemma raises the critical
question of whether any such revelation constitutes a
waiver of evidentiary privileges that could later haunt a
company in future ancillary proceedings, such as class
actions, commercial litigation or parallel enforcement or
debarment inquiries. Equally important is the scope of
the waiver: Is it confined to the materials revealed or
does it arguably extend to all related information and
corporate records?

Thomas F. O'Neil lll

Recent case law makes clear that in deciding
whether to self-police and/or self-report, companies
must assume that a voluntary disclosure of factual find-
ings and analytical work product will be deemed a
waiver of one or more privileges.2 But in an ongoing
effort to reconcile incongruous policy considerations,
courts have applied the doctrines of selective and par-
tial waiver. The first “permits the client who has dis-
closed privileged communications to one party to con-
tinue asserting the privilege against other parties.”? The
second enables “a client who has disclosed a portion of
privileged communications to continue asserting the
privilege as to the remaining portions of the same com-
munications.”# This article delineates the parameters of
the relevant privileges, traces the evolution and likely
trajectory of these doctrines, and reviews the current
positions of various enforcement agencies with respect
to voluntary disclosures.

l. Overview

A. The Attorney-Client
Privilege

The attorney-client privilege
protects “communications
between an attorney and a
client, made in confidence, for
the purpose of obtaining legal
advice or services from the
attorney.”> Judge Cedarbaum
recently enunciated the elements
of the privilege:

Eliot J. Kirshnitz

(1) [W]here legal advice of any kind is
sought (2) from a professional legal
advisor in his capacity as such, (3) the
communications relating to that pur-
pose, (4) made in confidence (5) by the
client, (6) are at his instance permanent-
ly protected (7) from disclosure by him-
self or by the legal advisor, (8) except
the protection be waived.6

The attorney-client privilege seeks to safeguard a
client’s ability to obtain informed legal advice.” By safe-
guarding communication between a client and her
counsel, it encourages “full and free discussion, better
enabling the client to conform h[er] conduct to the dic-
tates of the law and to present legitimate claims and
defenses if litigation ensues.”8

B. The Work Product Doctrine

The work product doctrine generally bars a litigant
from discovering material “obtained or prepared by an
adversary’s counsel in the course of his legal duties,
provided that the work was done with an eye toward
litigation.”® In short, a party may discover:

documents and tangible things . . . pre-
pared in anticipation of litigation . . . by
or for another party or . . . that other
party’s representative . . . only upon a
showing that the party seeking discov-
ery has substantial need of the materi-
als in the preparation of the party’s case
and that the party is unable without
undue hardship to obtain the substan-
tial equivalent of the materials by other
means.10
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At its core, the doctrine “shelters the mental processes
of the attorney, providing a privileged area within
which he can analyze and prepare his client’s case.”1!
Thus, while factual materials falling within the scope of
the doctrine may be discovered upon a showing of sub-
stantial need, an attorney’s mental impressions, conclu-
sions, opinions and legal theories, “core” or “opinion”
work product, are more sacrosanct.!2 The work product
doctrine promotes the adversary system by “enabling
attorneys to prepare cases without fear that their work
product will be used against their clients.”13

C. The Self-Evaluative Privilege

The so-called self-evaluative privilegel* seeks to
encourage “self-improvement through uninhibited self-
analysis and evaluation.”?5 It is grounded in the notion
that “disclosure of documents reflecting candid self-
examinations will deter or suppress socially useful
investigations and evaluations or compliance with the
law or with professional standards.”16 Some courts
have, therefore, held that materials reflecting self-
appraisals and proposed remedial measures are pre-
sumptively protected from discovery.

Neither the Supreme Court nor the Second Circuit
has determined whether the privilege should be recog-
nized as a matter of federal law, and the privilege has
“led a checkered existence in the federal courts.”1” Doc-
uments and information subject to this qualified privi-
lege must

[first], result from a critical self-analysis
undertaken by the party seeking pro-
tection; second, the public must have a
strong interest in preserving the free
flow of the type of information sought;
finally, the information must be of the
type whose flow would be curtailed if
discovery were allowed.18

Even those courts that have recognized the privilege
have “limited its reach and declined to utilize it to block
production of purely factual materials.”1? Hence, it
applies only to the analysis and recommendations
resulting from the self-evaluations and not the underly-
ing facts discovered during the investigation.20 In addi-
tion, it may not be asserted against the government in
civil litigation?! or in administrative?? or grand jury pro-
ceedings.?3

D. The Law of Waiver

Protections from disclosure “obstruct the truth-find-
ing process,” and as such have long been narrowly con-
strued.2* A waiver analysis depends on the nature of
the privilege asserted and its fundamental purpose.2> In
short, an assertion of an evidentiary privilege or doc-

trine may be sustained only so long as it promotes the
underlying rationale; it will be waived “when it no
longer serves its useful purpose.”26 What follows is an
overview of the circumstances that typically constitute a
waiver of the key privileges discussed above.

1. The Attorney-Client Privilege

Because the attorney-client privilege seeks to
encourage candor between clients and their counsel, it
protects only those communications that are necessary
to obtain informed legal advice, “which might not have
been made absent the privilege.”?” Accordingly, courts
generally hold that “any voluntary disclosure of such a
privilege is inconsistent with the confidential relation-
ship and thus waives the privilege.”28 As one court
explained:

If clients themselves divulge such infor-
mation to third parties, chances are that
they would also have divulged it to
their attorneys, even without the pro-
tection of the privilege. Thus, once a
client has revealed privileged informa-
tion to a third party, the basic justifica-
tion for the privilege no longer
applies.??

2. The Work Product Doctrine

The work product doctrine protects the adversary
system rather than preserving confidentiality and there-
fore, the doctrine “is not automatically waived by any
disclosure to a third party.”30 Given its purpose, “only
disclosing material in a way inconsistent with keeping
it from an adversary waives work product protec-
tion.”31 If a party “allows an adversary to share the oth-
erwise privileged thought processes of counsel, the
need for the privilege disappears.”32

Generally, to constitute a waiver as a matter of law,
the disclosure must be “inconsistent with maintaining
secrecy against opponents.”33 Thus, the doctrine is not
waived where the disclosing party has a reasonable
expectation that its disclosure will remain confidential
vis-a-vis an adversary.3* The courts have recognized
two situations in which such a reasonable expectation
of privacy exists: (1) where the disclosing party and the
recipient “share a common interest in developing legal
theories and analyzing information”; and (2) where the
disclosing party and the recipient “have entered into an
explicit agreement that the [recipient] will maintain the
confidentiality of the disclosed materials.”35> Not sur-
prisingly, then, over the past several decades, subjects
and targets of criminal and regulatory enforcement
investigations have entered into written joint defense
agreements to bolster their assertions of the work prod-
uct doctrine.36

NYSBA NYlLitigator | Fall 2004 | Vol. 9| No. 1



3. The Self-Evaluative Privilege

While there is a dearth of case law analyzing waiv-
er of the self-evaluative privilege, one court has
observed that:

if a party has conducted a confidential
analysis of its own performance in a
matter implicating a substantial public
interest, with a view towards correction
of errors, the disclosure of that analysis
in the context of litigation may deter
the party from conducting such a can-
did review in the future.?”

The privilege is grounded on the policy that compelling
a party to disclose the results of a confidential self-
examination will chill future voluntary self-critical
analysis.3® Thus, it may be argued that the circum-
stances constituting waiver of the self-evaluative privi-
lege should be analogous to those constituting waiver
of the attorney-client privilege, and the few cases in the
Second Circuit to touch on this issue, albeit without any
analysis, appear to be in accord.?

Il. The Selective Waiver Doctrine

While the case law concerning selective waiver
undeniably is “in a state of hopeless confusion,”40 it is
helpful to review the decisions that have grappled with
the concept.

A. The Seminal Eighth Circuit Ruling

In 1978, the Eighth Circuit became the first Circuit
Court of Appeals to recognize the doctrine of selective
waiver.#! That case, Diversified Industries, Inc. v. Merideth,
arose out of a proxy fight, and, among other things,
alleged that Diversified had maintained a slush fund to
pay bribes to obtain business.#2 The company retained
outside counsel to conduct a confidential internal
inquiry and the law firm produced an internal report
summarizing its findings and conclusions.*? In the
meantime, the United States Securities and Exchange
Commission (the “SEC” or the “Commission”) initiated
its own investigation of Diversified’s business practices,
and, in response to a Commission subpoena, Diversi-
fied voluntarily disclosed its internal report to the
SEC.4 One of the firms that allegedly was harmed
thereafter brought a civil action against Diversified and
sought production of the report.#> The district court
held that the document was not protected by either the
attorney-client privilege or the work product doctrine,
and a three-judge panel of the court of appeals affirmed
that ruling.46

On rehearing en banc, the Eighth Circuit reversed,
holding, first, that the report was indeed protected by

the attorney-client privilege.#” The court then turned to
the question “whether Diversified waived its attorney-
client privilege with respect to the privileged material
by voluntarily surrendering it to the SEC pursuant to
an agency subpoena.”#8 The Eighth Circuit concluded
that because the document was disclosed “in a separate
and non-public SEC investigation,” only a “selective
waiver” occurred and the document was shielded from
discovery by other parties.#? As a matter of policy, the
court stressed the importance of encouraging publicly
traded companies to self-police their operations and
business practices:

To hold otherwise may have the effect
of thwarting the developing procedure
of corporations to employ independent
counsel to investigate and advise them
in order to protect stockholders, poten-
tial stockholders, and customers.50

Because the Court of Appeals determined that the
report had not been prepared in anticipation of litiga-
tion, it did not adjudicate the applicability of the selec-
tive waiver doctrine to attorney work product.5!

B. The Aftermath of Diversified

Three years later, the Court of Appeals for the Dis-
trict of Columbia Circuit expressly rejected Diversified,
finding the selective waiver doctrine “wholly unpersua-
sive.”52 In Permian Corp. v. United States, Circuit Judge
Mikva, writing for the panel, held that a company’s vol-
untary disclosure of documents to the SEC effectively
waived any protection afforded by the attorney-client
privilege, rendering the materials discoverable by the
U.S. Department of Energy in other administrative liti-
gation.53 The court squarely disagreed with the ration-
ale enunciated in Diversified:

The privilege depends on the assump-
tion that full and frank communication
will be fostered by the assurance of
confidentiality. . . . The Eighth Circuit’s
[selective waiver] rule has little to do
with this confidential link between the
client and his legal advisors. Voluntary
cooperation with government investi-
gations may be a laudable activity, but
it is hard to understand how such con-
duct improves the attorney-client rela-
tionship. If the client feels the need to
keep his communications with his
attorney confidential, he is free to do so
under the traditional rule by consistent-
ly asserting the privilege, even when
the discovery request comes from a
“friendly” agency.>*
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The District of Columbia Circuit Court also perceived
the selective waiver doctrine as inherently unfair, inas-
much as it would allow a party to “pick and choose
among his opponents, waiving the privilege for some
and resurrecting [it] to obstruct others, or to invoke [it]
as to communications he has already compromised for
his own benefit.”55

Soon thereafter, the same court addressed the
“harder question,” whether the selective waiver doc-
trine shields attorney work product from discovery. The
court answered that question in the negative.0 In In re
Subpoenas Duces Tecum, the District of Columbia Circuit
held that a corporation cannot selectively assert the
work product doctrine with respect to an internal inves-
tigative report produced for the SEC in connection with
that agency’s voluntary disclosure program.5” The opin-
ion rested on three factors. First, the court was con-
vinced that the adversary system would “not be well
served by allowing [parties] the advantages of selective
disclosure to particular adversaries, a differential disclo-
sure often spurred by considerations of self interest.”>8
In other words, when the company decided to partici-
pate in the Commission’s voluntary disclosure pro-
gram, it relinquished “some of the traditional protec-
tions of the adversary system in order to avoid some of
the traditional burdens that accompany adversary reso-
lution of disputes, especially disputes with such formi-
dable adversaries as the SEC.”% Second, when the cor-
poration disclosed the internal report to the Commis-
sion, it had no reasonable expectation that the agency
would maintain the confidentiality of the materials.60
Finally, the court once again rejected the Eighth Cir-
cuit’s rationale in Diversified:

[W]e cannot see how “the developing
procedure of corporations to employ
independent counsel to investigate and
advise them” would be thwarted by
telling a corporation that it cannot dis-
close the resulting reports to the SEC if
it wishes to maintain their confidential-
ity.61

Significantly, the court left open the possibility that a
party could “insist on a promise of confidentiality
before disclosure to the SEC” as a means of protecting
attorney work product from future disclosure by third
parties.62

At least four other federal appellate courts have
endorsed these rulings, declining to recognize the selec-
tive waiver doctrine with respect to both the attorney-
client privilege and the work product doctrine. More-
over, the Third and the Sixth Circuits have refused to
do so even where the disclosure to the government
occurred pursuant to a confidentiality agreement.63

C. The Second Circuit

The Second Circuit is somewhat more receptive to
the notion of selective waiver of evidentiary privileges
but only under very specific circumstances. In re Stein-
hardt Ptrs., L.P., addressed the question “whether disclo-
sure of attorney work product in connection with a
government investigation waives the privilege in later
discovery.”64 In 1991, Steinhardt was the target of an
SEC investigation concerning alleged manipulation of
the market for Treasury notes.® In response to a request
from the Enforcement Division of the Commission,
Steinhardt voluntarily produced a memorandum draft-
ed by its counsel that addressed the facts, issues, and
legal theories relevant to the company’s participation in
the Treasury market.t¢ Although the materials Stein-
hardt submitted were marked “FOIA Confidential
Treatment Requested,” the company had not, in fact,
negotiated an agreement that the SEC would maintain
the confidentiality of the memorandum.®” Subsequently,
when Steinhardt was named as a defendant in a consol-
idated securities class action, it refused to produce the
work product.®8 Ruling on a motion to compel Stein-
hardt to produce the requested discovery, the district
court held that because Steinhardt had voluntarily dis-
closed its work product to an adversary, it had waived
the protection of the work product doctrine in the civil
action.®?

The Second Circuit agreed. Writing for the panel,
District Judge Tenney, sitting by designation, explained
that the work product doctrine shields a lawyer’s
thought processes from opposing counsel, and once a
litigant allows an adversary to share them, “the need
for the privilege disappears.””0 The fact that Steinhardt
had cooperated with the SEC did not transform its rela-
tionship with the agency from “adversarial to friend-
ly.”71 The court found “determinative” the fact that
“Steinhardt knew that it was the subject of an SEC
investigation, and that the memorandum was sought as
part of this investigation.”72

As had both the Third and the District of Columbia
Circuits, the court explicitly rejected the Eighth Circuit’s
policy justification for selective waiver.”3 The court cau-
tioned that the waiver doctrine “allows a party to
manipulate use of the privilege through selective asser-
tion” and that “selective assertion of privilege should
not be merely another brush on an attorney’s palette,
utilized and manipulated to gain tactical or strategic
advantage.”7* The Court of Appeals reasoned that com-
panies have incentives to cooperate in investigations
quite apart from any legal ramifications of a disclosure
of their internal findings:

Voluntary cooperation offers a corpora-
tion an opportunity to avoid extended
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formal investigation and enforcement
litigation by the SEC, the possibility of
leniency for prior misdeeds, and an
opportunity to narrow the issues in any
resulting litigation. These incentives
exist regardless of whether private
third party litigants have access to
attorney work product disclosed to the
SEC.75

The Second Circuit also rejected the argument that its
decision would leave a corporation subject to a Hob-
son’s choice between waiving work product protection
through cooperation or incurring the wrath of enforce-
ment authorities: “An allegation that a party facing a
federal investigation and the prospect of a civil fraud
suit must make difficult choices is insufficient justifica-
tion for carving a substantial exception to the waiver
doctrine.”76

While it declined to apply the selective waiver doc-
trine on the facts presented, the court made clear that it
was not adopting “a per se rule that all voluntary disclo-
sures to the government waive work product protec-
tion.”7”7 It suggested that no waiver would occur where
there existed a reasonable expectation that the disclo-
sure would remain confidential and not fall into the
hands of an adversary. More specifically, the Court of
Appeals identified as viable settings for the selective
waiver doctrine “situations in which the disclosing
party and the government may share a common inter-
est in developing legal theories and analyzing informa-
tion,” and “situations in which the SEC and the disclos-
ing party have entered into an explicit agreement that
the SEC will maintain the confidentiality of the dis-
closed materials.””8

D. Steinhardt and Beyond

As a practical matter, the common interest excep-
tion envisioned by the Second Circuit is rarely tenable
because the fact that a company voluntarily cooperates
with government investigators “does not transform the
relationship from adversarial to friendly.””” Indeed,
sovereign investigators have generally been found
to be adversaries of the subjects and targets of their
inquiries.80

In Bank of America, N.A. v. Terra Nova Ins. Co. 8! rein-
surer Terra Nova voluntarily disclosed to the New York
State Insurance Department and the U.S. Attorney’s
Office for the Southern District of New York a report
prepared by outside investigators$2 concerning the
activities of one of its agents. It later asserted that in so
doing, it had not waived its work product protection
because the governmental authorities had not been in
“an adversarial position” at the time of the disclosure.83
Terra Nova had initiated its dialogue with the enforce-

ment officials, and was not the subject of any probe
when it produced its report.8* The Southern District
nevertheless found that the Insurance Department was
“at least a potential adversary” of Terra Nova.8 In
reaching its decision, the court observed that Terra
Nova’s motive in contacting officials was to forestall or
narrow any enforcement investigation by highlighting
the exculpatory evidence it had unearthed.8 According-
ly, the relationship between the parties was “appropri-
ately characterized as that of potential adversaries,”
necessitating a finding of waiver of work product pro-
tection.8”

The Delaware Court of Chancery likewise
addressed this question, concluding that voluntary
cooperation with investigators “does not transform the
relationship from adversarial to friendly.”#8 In essence,
that court reasoned that incentives to cooperate do not
render “common” or “harmonious” interests that are
otherwise adverse:

Even though they may be considered
foes, a party under investigation has
significant incentives to cooperate with
authorities. The disclosing party often
decides that the benefits of cooperation
outweigh the possible damage that may
be caused by the information it disclos-
es. Such benefits often include more
lenient treatment, avoidance of exten-
sive formal investigation and enforce-
ment litigation, and an opportunity to
narrow the issues. By yielding to these
formidable opponents in order to mini-
mize future damages, a disclosing party
does not make those opponents its
friend. It merely concedes that it prefers
not to anger such a foe.®

But a recent opinion from the Court of Appeals of
Georgia suggests that a disclosing party might share a
common interest with government investigators where
inquiry focuses on rogue former officers and employees
rather than on current officers and employees or the
corporation itself.?0 While it is unclear whether this dis-
tinction will be endorsed by other courts, it certainly is
consistent with the case law in this area.

As previously noted, while the Third and Sixth Cir-
cuits have expressly held that a confidentiality agree-
ment does not validate an assertion of selective waiver,
some district court decisions in the Second Circuit sug-
gest otherwise. Several opinions rejecting selective
waiver of work product protection expressly found rele-
vant the absence of a written agreement of confidential-
ity with government investigators.”? And recently, in
Maruzen Co., Ltd. v. HSBC USA, Inc., the District Court

10
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for the Southern District of New York held that a
party’s voluntary disclosure of an internal investigation
to the U.S Attorney’s Office, the SEC, and other govern-
ment authorities does not waive work product protec-
tion because of an extant confidentiality agreement.?2
There, the disclosing party convinced Judge Owen that
it had an oral confidentiality agreement with govern-
ment investigators based on a declaration by its attor-
ney and a letter from the U.S. Attorney confirming that
his office had agreed to treat the information as confi-
dential .98 Thus, the court was able to conclude that
because the disclosing party had “explicit confidentiali-
ty agreements with the authorities satisfying Stein-
hardt,” it had not waived its work product protection.

More recently, the application of the selective waiv-
er doctrine has been explored in some depth in three
cases, from disparate jurisdictions, arising out of a high-
profile corporate accounting scandal. In January 1999,
McKesson HBOC, Inc. (“McKesson”) was formed
through the merger of McKesson Corporation and
HBOC & Company.?> Some three months later,
McKesson announced the first of several downward
revisions of its actual financial information for the prior
several years,% and its board of directors authorized an
audit committee and outside counsel to conduct an
investigation of its accounting practices. The SEC, in
turn, launched a formal investigation of the company,
which also was soon defending 80 securities civil
actions.?” In May 1999, McKesson negotiated confiden-
tiality agreements with the SEC and U.S. Attorney’s
Office for the Northern District of California pursuant
to which the company agreed to produce its investiga-
tive report. In executing the agreement, McKesson
expressly declined to waive any of its privileges.”8 Liti-
gants subsequently demanded that McKesson produce
the report and McKesson resisted, asserting various evi-
dentiary privileges. The rulings to date make clear that
the selective waiver doctrine promises to remain a
strategic minefield for companies and their counsel.

In McKesson HBOC, Inc. v. Adler,% the Court of
Appeals of Georgia found “some evidence” in support
of McKesson's contention that it was not the adversary
of the SEC, noting that the focus of the Commission’s
investigation was McKesson's former officers and
employees, rather than current officers and employees
or the company itself, and that the disclosure was made
pursuant to a confidentiality agreement.1® Indeed, the
SEC went so far as to argue that it shared “certain inter-
ests” with the new managers of the corporation, who
had obtained their positions largely in reaction to the
allegations of wrongdoing by former officers and
employees.101 Unable to resolve what it considered
material factual issues in the record, the court remand-
ed the matter to the trial court to determine whether the

fact that McKesson was not the focus of the investiga-
tion indicated that McKesson and the SEC shared a
common interest.102

In Saito v. McKesson HBOC, Inc., the Delaware Court
of Chancery rejected the notion that McKesson and the
SEC shared a common interest, but found that the com-
pany’s voluntary disclosure to the SEC had not waived
work product protection in view of the confidentiality
agreement.103 Indeed, the court explicitly adopted “a
selective waiver rule for disclosures made to law
enforcement pursuant to a confidentiality agree-
ment.”104 In reaching its decision, the court carefully
analyzed all facets of the relevant public policies, noting
that while the subject of a government investigation has
incentives to cooperate with authorities, that coopera-
tion often requires it to divulge sensitive and incrimi-
nating information. Consequently, a company must bal-
ance whether it should “air its dirty laundry in
exchange for mercy or whether to force the law enforce-
ment agency to do its own legal work (and possibly
overlook or fail to discover some of the incriminating
evidence) at the cost of more stringent treatment.”105 If
courts “amplify the risk of disclosure” by allowing pri-
vate plaintiffs to obtain the information and materials
produced to enforcement authorities, “the scales begin
to tip further in favor of corporate noncompliance.”106
Moreover, by encouraging full cooperation, the doctrine
enables the SEC to resolve a higher volume of investi-
gations with greater speed and efficiency. This, in turn,
enhances the protection of investors because “the
integrity of the capital markets is preserved at a lower
cost to society.”107 In short, the court concluded that it is
“inconsistent to deny a selective waiver rule and expect
continued cooperation with law enforcement agencies
when a confidential disclosure is such a double-edged
sword for the corporation.”108

By contrast, in United States v. Bergonzi, the District
Court for the Northern District of California rejected
both the common interest and confidentiality agree-
ment theories and found that McKesson had waived its
work product protection by disclosing its internal
report to the SEC.10 As for the common interest excep-
tion, the court determined that McKesson and the Com-
mission did not share a “true common goal,” because
the SEC could seek to impose liability on the compa-
ny.10 The court was also troubled by the fact that
McKesson's confidentiality agreement was “not uncon-
ditional.”11 Because the agreement authorized the SEC,
in its discretion, to disclose the materials as “required
by federal law or in . . . discharge of its duties and
responsibilities,” the court found that McKesson could
not have had a reasonable expectation of
confidentiality.112
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Ill. The Partial Waiver Doctrine

Another question that arises in this setting is
whether disclosing a portion of a protected communica-
tion waives protection as to the remaining portions of
the same communication. Generally, “[w]hen a party
discloses a portion of otherwise privileged materials
while withholding the rest, the privilege is waived only
as to those communications actually disclosed, unless a
partial waiver would be unfair to the party’s adver-
sary.”113 If a partial waiver does disadvantage an adver-
sary—for example, by presenting a one-sided story to
the court—the privilege is deemed waived as to all
communications on the same subject matter.14 Central
to this analysis is the “fairness doctrine,” which seeks to
prevent the “prejudice to a party and distortion of the
judicial process that may be caused by the privilege-
holder’s selective disclosure during litigation of other-
wise privileged information.”11> For example, in In re
Subpoena Duces Tecum, Judge Martin found subject mat-
ter waiver where a disclosing party attempted to use
the attorney-client privilege as both “as both a sword
and shield” by relying on an audit report to disclaim
liability while refusing to reveal the factual basis of the
report.!16 In the same vein, in Bank of America, Magis-
trate Judge Gorenstein found it “only fair” to require
disclosure of the salient facts underlying the disclosure
to government investigators.11”

Courts in the Second Circuit have now made clear
that a broad subject matter waiver occurs “only when
confidential communications are selectively disclosed in
the course of an ongoing litigation to gain tactical advan-
tage.”118 While information revealed publicly loses its
confidentiality, “there exists no reason in logic or equity
to broaden the waiver beyond those matters actually
revealed.”119 The Court of Appeals has explained that
even though public disclosures may be misleading, so
long as they remain “extrajudicial,” “there is no legal
prejudice that warrants broad court-imposed subject
matter waiver,”120 since even one-sided public disclo-
sures create no risk of legal prejudice “until put at issue
in . .. litigation by the privilege holder.”12! While the
Southern District has suggested, in dicta, that disclosure
to the SEC might qualify as “extrajudicial,” and, there-
fore, is not susceptible to subject matter waiver,!22 other
courts have observed that disclosures to government
investigators are sufficiently “testimonial” to be subject
to the limitations on the partial waiver doctrine.123

IV. Current Enforcement Oversight Policies

Against the ever-evolving case law, clients and their
counsel must weigh the often inconsistent policies and
practices of regulatory enforcement and legislative
oversight authorities as detailed below.

A. United States Department of Justice

In January 2003, then Deputy Attorney General
Larry D. Thompson within the United States Depart-
ment of Justice (“DOJ”) distributed a memorandum
revising previously established principles governing the
prosecution of corporations.!?* Among the factors a
prosecutor must consider in deciding whether to charge
a company is “the corporation’s timely and voluntary
disclosure of wrongdoing and its willingness to cooper-
ate in the investigation of its agents, including, if neces-
sary, the waiver of corporate attorney-client and work
product protection.”125 In evaluating a company’s coop-
eration and its disclosures, prosecutors may request “a
waiver of the attorney-client and work product protec-
tions, both with respect to its internal investigations
and with respect to communications between specific
officers, directors and employees and counsel.”126 While
waiver is not an “absolute requirement,” prosecutors
“should consider the willingness of a corporation to
waive such protection.”12” Even though the memoran-
dum notes that waiver should normally be limited to
factual investigations and contemporaneous advice of
counsel, in “unusual circumstances,” prosecutors may
seek a waiver “with respect to communications and
work product related to advice concerning the govern-
ment’s criminal investigation.”128

The Antitrust Division of DOJ (the “Division”) has
established a voluntary disclosure program that also
places a premium on corporate waivers of attorney-
client and work product protections. Under that policy,
a company can avoid criminal prosecution “by confess-
ing its role in illegal activities, fully cooperating with
the Division, and meeting other specified condi-
tions.”129 The Division has adopted the very firm posi-
tion that “[o]nly the first corporation to come forward
with regard to a particular violation may be considered
for leniency as to that violation.”130 With minor differ-
ences depending on whether a company makes its vol-
untary disclosures before or after the Division begins its
investigation, a key condition for receiving leniency is
whether the corporation “reports the wrongdoing with
candor and completeness and provides full, continuing
and complete cooperation” in the inquiry.13!

To offer cooperating companies contractual protec-
tion against waiver assertions and adverse rulings, the
Division’s model conditional leniency letter provides
that the disclosure is made in furtherance of an applica-
tion for amnesty and “will not constitute a waiver of
the attorney-client privilege or the work product privi-
lege.”132 Further, as explained by Former Deputy Attor-
ney General Gary R. Spratling, “the Division will not
consider disclosures made by counsel in furtherance of
the amnesty application to constitute a waiver of the
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attorney-client privilege or work product privilege.”133
Similarly, the former United States Attorney for the
Southern District of New York, James B. Comey, recent-
ly emphasized that DO]J does not require waiver, and
does not even require cooperation.134 Indeed, “if a cor-
poration that chooses to cooperate can do so fully with-
out waiving any privileges, that is fine. Waiver is not
required as a measure of cooperation.”135

If DOJ convicts a company of one or more criminal
offenses, self-policing and self-reporting again become
relevant. The Federal Sentencing Guidelines Manual for
the Sentencing of Organizations establishes detailed
rules determining the fines to impose on corporations
that have been convicted of wrongdoing.13¢ In a nut-
shell, after calculating a “base fine” amount, based on
the nature and circumstances of the crime, a court must
assess a set of factors to determine the company’s “cul-
pability score,” which, after application to the base fine,
will determine the actual range of monetary penalties
that may be imposed.137 A trial court is permitted to
reduce the culpability score—and, therefore, lower the
range of potential fines—if the corporation: (1) reported
the violation to authorities soon after learning of it and
before an “imminent threat” of disclosure; (2) fully
cooperated with the government investigation; and (3)
affirmatively recognized and accepted responsibility for
its criminal conduct.138

B. The SEC

The Commission has its own leniency policy aimed
at rewarding companies for their cooperation. In a 2001
Report of Investigation,!3? the SEC declined to take
enforcement action against a corporation for the
accounting irregularities of one of its employees,
explaining its reasoning as follows:

The company pledged and gave com-
plete cooperation to our staff. It provid-
ed the staff with all information rele-
vant to the underlying violations.
Among other things, the company pro-
duced the details of its internal investi-
gation, including notes and transcripts
of interviews . . .; and it did not invoke
the attorney-client privilege, work
product protection or other privileges
or protections with respect to any facts
uncovered in the investigation.140

Then, in January 2003, the SEC withdrew a proposed
rule that would have provided that disclosures made to
the Commission pursuant to a confidentiality agree-
ment, “shall not constitute a waiver of any otherwise
applicable privilege or protection as to other per-
sons.”141 Nevertheless, the SEC has remained sensitive
to the privilege concerns of cooperating corporations.

While recognizing that the desire for leniency may
cause some companies to consider not asserting the
attorney-client privilege or the work product doctrine,
the SEC has acknowledged that these protections “serve
important social interests” and that waiver is not “an
end in itself” but only a “means (where necessary) to
provide relevant and sometime critical information to
the Commission staff.”142 Accordingly, the SEC follows
a policy of “entering into confidentiality agreements
where it determines that its receipt of information pur-
suant to those agreements will ultimately further the
public interest, and will vigorously argue in defense of
those confidentiality agreements where litigants argue
that the disclosure of information pursuant to such
agreements waives any privileges or protection.”143

The Commission quite clearly honors its obligations
in this regard. By way of example, in McKesson HBOC,
Inc. v. Adler, the SEC submitted an amicus brief arguing
that McKesson’s voluntary disclosure to the Commis-
sion should not have been deemed a waiver of work
product protection.!44 The SEC advised the court that it
enters into confidentiality agreements with disclosing
parties “only when it has reason to believe that obtain-
ing the work product will significantly improve the
quality and timeliness of its investigations.”145 It further
noted that it had executed twenty such agreements
between 1998 and 2001 and only when it believed that
the documents sought “would enable the Commission
to save substantial time and resources in conducting
investigations and/or provide prompt monetary relief
to investors.”146

The Commission then explained why McKesson’s
work product qualified for confidential treatment. First,
it allowed the SEC to complete its investigation “signifi-
cantly earlier” than it otherwise would have.14” Second,
McKesson had demonstrated that it was likely to pro-
duce reliable work product because the officers who
had committed the wrongdoing were no longer with
the firm and the company had hired an independent
law firm to determine the nature, extent, magnitude,
and persons responsible for the illegality.!48 As a matter
of public policy, the Commission stated that it seeks to
enlist the support of the courts in upholding the provi-
sions of its confidentiality agreements because the SEC
“cannot compel parties to produce work product, and
parties are much less likely to produce work product if
they believe producing it to the Commission will give
private litigants access to the documents.”14?

C. The United States Department of Defense

The United States Department of Defense (“DOD”)
also has a voluntary disclosure program that creates
incentives for defense contractors “to adopt a policy of
voluntarily disclosing potential civil or criminal fraud
matters affecting their corporate contractual relation-
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ship” with DOD.1% It recognizes that “voluntary disclo-
sure, coupled with full cooperation and complete access
to necessary records, are strong indications of an atti-
tude of contractor integrity even in the wake of disclo-
sures of potential criminal liability.”151

DOD has addressed sensitive privilege issues in its
model voluntary disclosure agreement (known as the
“XYZ Agreement”), in which DOD acknowledges that
the disclosing entity may assert both the attorney-client
privilege and the work product doctrine. While DOD
reserves the right to agree or disagree with any such
assertion, it agrees “not to contend that the . . . produc-
tion . . . will constitute a waiver of the attorney-client
and work product privileges.”152

D. The United States Department of Health and
Human Services

The Office of the Inspector General (the “OIG”) of
the United States Department of Health and Human
Services has adopted a voluntary disclosure program to
“promote a higher level of ethical and lawful conduct
throughout the health care industry.”153 In establishing
guidelines for conducting internal investigations and
voluntary disclosures, the OIG addressed its need to
verify voluntary submissions as follows:

In the normal course of verification, the
OIG will not request production of
written communications subject to the
attorney-client privilege. There may be
documents or other materials, however,
that may be covered by the work prod-
uct doctrine, but which the OIG
believes are critical to resolving the dis-
closure. The OIG is prepared to discuss
with the providers’ counsel ways to
gain access to the underlying informa-
tion without the need to waive the pro-
tections provided by an appropriately
asserted claim of privilege.154

The OIG expects “diligent and good faith cooperation
throughout the entire process,” and anything falling
short is “considered an aggravating factor” in assessing
the appropriate resolution of the matter, which could
include referral to the DOJ or other federal agencies,
criminal or civil sanctions, or exclusion from participa-
tion in federal health care programs.13

E. The United States Environmental Protection
Agency

The United States Environmental Protection Agency
(“EPA”) also has a long-standing voluntary disclosure
program intended to encourage companies “to volun-
tarily discover, promptly disclose and expeditiously
correct” violations of federal environmental require-

ments.156 As with other agencies, EPA offers mitigation
of enforcement for companies that meet specified crite-
ria. Chief among them is the expectation that the corpo-
ration “must cooperate as required by EPA and provide
the Agency with the information it needs” to determine
program applicability.15” While the program has not yet
dealt with privilege waivers, it quite clearly envisions
production of otherwise protected information and doc-
uments:

In criminal cases, entities will be
expected to provide, at a minimum, the
following: access to all requested docu-
ments; access to all employees of the
disclosing entity; assistance in investi-
gating the violation, any noncompli-
ance problems related to the disclosure,
and any environmental consequences
related to the violations; access to all
information relevant to the violations
disclosed, including that portion of the
environmental audit report or docu-
mentation from the compliance man-
agement system that revealed the viola-
tion; and access to that individuals who
conducted the audit or review.158

F.  Congressional Investigations

While congressional committees and subcommit-
tees have not sought to create any meaningful incen-
tives for corporations to cooperate in their inquiries,
their general refusal to recognize evidentiary privileges
creates a similar risk with respect to a subsequent find-
ing of a waiver. Often within hours of the announce-
ment of a high-profile crisis or scandal, one or more
congressional committees issue subpoenas requiring
companies to produce not only commercially and legal-
ly sensitive records, but testimony at hastily convened
hearings that typically precede the more comprehensive
regulatory enforcement investigations as well as class
actions and debarment proceedings. Under such cir-
cumstances, corporations must make a clear record that
they are asserting, and not waiving, the privileges in
question.

V. Conclusion

Regrettably, the current unsettled case law offers
companies and their counsel little in the way of con-
crete protection when confronting the question of
whether to make a voluntary disclosure to enforcement
authorities without waiving evidentiary privileges in
future proceedings. Consequently, the first step in the
analysis is to review recent rulings in all potentially rel-
evant jurisdictions. If senior management or the board
of directors (or a committee thereof) concludes that the
potential benefits of a disclosure outweigh the risks,
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Rules, Guidelines, and Personal Preferences:
Commercial Division Judges Discuss Procedural Issues

in Complex Litigation

What follows is a panel discussion among ten New York State Supreme Court justices held at the Spring 2003 Meeting of the
Commercial and Federal Litigation Section. The first part of the discussion focuses on the variations in the rules and their applica-
tion across the Commercial Division. The second part focuses on issues common to complex litigation. The panel included ten
Supreme Court justices in the Commercial Division: Hon. Leonard B. Austin, Nassau County; Hon. Louis C. Benza, Albany Coun-
ty; Hon. Elizabeth H. Emerson, Suffolk County; Hon. Carolyn E. Demarest, Kings County; Hon. Ira Gammerman, New York Coun-
ty; Hon. Richard B. Lowe III, New York County; Hon. Joseph G. Makowski, Erie County; Hon. Kenneth W. Rudolph, Westchester
County; Hon. Thomas A. Stander, Monroe County; Justice Beatrice Shainswit, New York County (ret.); and Hon. Ira B. War-
shawsky, Nassau County. The discussion on rules and guidelines was moderated by Robert L. Haig, a partner at Kelley, Drye &
Warren LLP. The second part of the discussion focused on practices and procedures and was moderated by Mark C. Zauderer, a part-

ner at Piper Rudnick LLP.

Part I: Rules and Guidelines

MR. HAIG: Let me start with a brief introduction
to the topic of rules. You may say rules are not all that
interesting and not all judges adhere to their rules on
absolutely all occasions. I do think, though, that the
rules in the Commercial Division probably have as
much visibility outside the state of New York and
maybe inside the state of New York as any other set of
rules. For example, the definition of a commercial case
in New York is something that has been debated literal-
ly all over the United States.

And they are also important here. They are impor-
tant because there are some basic questions we hope to
address today: Should the rules benefit the bar? Should
they benefit the judiciary? Should they benefit the
clients? How are they being applied? Are they fair? Are
they efficient? Are they being used consistently? If
departures are made, does the bar understand them?

I'm going to ask the judges a number of questions.
I've done a little bit of due diligence and have attempt-
ed to find out about particular rules that both the bench
and the bar have expressed some unhappiness about.

Let me start with a basic issue of adherence to the
rules. Judge Makowski, you have got some local rules
in Erie County. How rigidly do you adhere to your
court rules?

JUSTICE MAKOWSKI: You know, they are there
to set the table in terms of how we move cases and
process cases in Erie County. I adhere to them—I won't
say rigidly, but routinely. I try not to hurt lawyers
through the rules. So if somebody has got a problem,
then we’ll sit down and talk about whether he or she
wants a continuance or figure out how are we going to
deal with this problem. I will adhere to them if I think a

lawyer is trying to go outside the rules. Example, giving
me surreply papers, which are prohibited, and trying to
throw them at me at the bench on the day of oral argu-
ment, or trying to get around trial orders.

In Erie County, I consider it one big symbiotic part-
nership, you have your job, your opponent or oppo-
nents have their job, and I have my job. It is hard
enough to get to the merits, so I try not to let the rules
become an obstacle or an impediment to the process.
But they are there.

Now, having said that, periodically something will
happen and I'll just waive my rule. And it is my rule, so
why can’t I waive it? I'll just waive it, and people are
always stunned. One lawyer came out and said to me:
You can’t do that. And I said, well, I just did; take me

up.

The bottom line is that the rules are a framework on
how we get cases processed in the Commercial Divi-
sion. I like the lawyers to be aware of them, but they are
not a club. I don’t try to beat people up with them. I
don’t want people ignoring them or trying to take
advantage, but Rule of Reason is the order of the day.

MR. HAIG: Judge Gammerman, you really don’t
use the Commercial Division rules in your part. And
arguably, you really don’t have any set rules. If that’s
not a fair statement, I will stand corrected.

JUSTICE GAMMERMAN: I have some rules, but
they give me much more flexibility. First of all, I don’t
use the rules because I'm not familiar with them. My
feeling is that by and large the lawyers are highly
skilled, highly professional, and they really need very
little guidance as to how to handle the case. When I
meet the lawyers for the first time, generally either on a
motion or a preliminary conference, I'll tell them how
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the case is going to be handled and I expect them to fol-
low what I tell them. And if there are problems, either
we schedule a conference or I deal with it over the tele-
phone. Sometimes the lawyers don’t realize that the
rules don’t apply in my part, and they submit names of
witnesses and they prepare trial books, which are very
helpful. I would say they do it in most cases. Indeed,
before the rules were ever enacted, lawyers who were
skilled litigators prepared the exhibits, and worked
with their adversaries to mark the exhibits.

Indeed, I don’t think I like the rule about motions
in limine. My own view is that in non-jury cases
motions in limine are totally unnecessary. You can
decide what’s admissible as the trial is being conducted.
And in a jury case, I like the lawyers to discuss the evi-
dentiary issues right before the selection of the jury. I
think the rules just generate paper, and I think we have
far too much paper as it stands.

MR. HAIG: Let me pursue the motion in limine.
There is a rule in New York County, it is Rule 29, and it
says that motions in limine have to be made at least five
days prior to the trial. People who are involved in the
managing attorneys’ offices say they have no idea
whether opposing papers are permitted, whether reply
papers are permitted and, if so, when those papers are
to be submitted. They also complain that they don’t
know whether the motion in limine is supposed to go
to the court office or to the individual judge, and they
don’t really understand how the court tracks motions in
limine. Maybe I could ask the judges, when are the
opposing papers due? And are reply papers permitted?

JUSTICE AUSTIN: In my part what we do is when
in limine motions are made, an opposing attorney will
invariably call me and say what do I do? What I'll gen-
erally do is give him or her the option. You may put in
opposing papers, since it is only five days notice, or
come in and argue it, and we will just take argument
before the trial begins, with or without papers. The
motion is calendared and we just take it at the begin-
ning of the trial. I give the attorney the option as to
whether or not to oppose it in writing.

JUSTICE LOWE: I try for the most part to handle
motions in limine by way of oral argument. One side
will present what they are trying to limit or what they
are trying to have the court rule on, the other side will
oppose it. I try to make a decision at that juncture,
unless it’s a complicated matter. But if that is the case
that should have been done long before the five days
before trial. I try to do it when we have the pretrial con-
ference, before the trial date is set, or when the trial
date is set. That is when I talk about all of the things
that have to be cleaned up before we actually start the
trial.

MR. HAIG: Is there a sense that it is appropriate to
handle these kinds of motions differently for different
judges depending on their preference, or do you have a
sense that maybe this ought to be codified a little bit
more, so that the bar will know how motions like this
are supposed to be handled?

JUSTICE RUDOLPH: In Westchester we have a
ten-day filing period, and perhaps at some point in the
future I think all these rules may get some degree of
similarity.

I would certainly defer to Judge Gammerman. But
in my view, the reason I want the motions in limine as
far in advance of the trial as practicable is because
every week I either set up two non-jury trials and one
jury trial or two jury trials and no non-jury trial with
the hope that something is going to settle. By having
the motion in limine ten days in advance of the trial, I
have an opportunity to see what those issues are. I find
most of them are rather complicated or complex or seri-
ous issues of evidence that must be decided, and they
must be decided, in my opinion, certainly in a jury case,
before the jury is selected.

If I get the motion in limine on the day the trial is
scheduled, then everyone is going to be delayed, and
possibly they won't even be able to select a jury if I'm
in the middle of something else. I'm a one-man show in
Westchester County, like a lot of the other counties that
are here, and I think it is kind of important that be
done.

I do see a problem starting to unfold. While
motions in limine must be filed ten days before, the
lawyers often make the motion returnable on the day of
the trial. That has to be tightened up a little so that
reply papers and so forth arrive prior to the date that
people come to trial.

Where to file the papers is the only other point I
want to mention. It doesn’t really make much of a dif-
ference to the attorneys whether they file the motion
with a court clerk or the central processing part of the
court. However, as far as the judge is concerned, at least
in Westchester County, if you don’t file the motion with
the central motion part, then the judge cannot get credit
for the motion. If you file your motion in limine in
Westchester County, please file it across the street so I
can get credit for the work I do.

Rule 16—Pre-Trial Conferences

MR. HAIG: Let me raise another rule with you all
that I've heard some unhappiness about, and that’s
Rule 16 of the New York County Rules having to do
with conferences. There are three judges, Judge
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Moscowitz, Judge Friedman and Judge Ramos, who
have adopted a version of Rule 16 that flatly says no
adjournments of conferences are permitted. It doesn’t
have any exception for good cause or anything like that.
There are some members of the bar that have said that
they don’t like the sound of that. Other people say
maybe it is not particularly realistic, and yet others say
well, they do grant adjournments from time to time,
and if you are going to grant adjournments, why would
you have a rule that says no adjournments under any
circumstances? It raises questions about inconsistency
and potential unfairness. I wonder how you all feel?

JUSTICE LOWE: I think that what’s behind this
rule is that very often, lawyers will agree to adjourn or
to delay or to go beyond the parameters of the discov-
ery rules that have been set out. You get together for
your discovery conference and you set the dates for
your document discovery, for your EBTs, etcetera, and
then they, the lawyers, will call each other and say well,
we’ll delay that. All of a sudden you'll get a stipulation
sent to your chambers that we’ve agreed to extend the
note of issue date to whatever.

JUSTICE EMERSON: We call those self-help
adjournments.

JUSTICE LOWE: I think the rule is really trying to
say you don’t have the right to agree to violate a court-
ordered requirement. You can call and say, Judge, for
whatever the reasons, we would like to extend this date
or extend that date or extend this conference, and then
set forth your reasons. I don’t think there’s a judge here
who would not grant the request if he or she felt that it
was reasonable. But it’s the self-initiated decision that
we can agree to adjourn, without even notifying the
court, and that may be behind that particular rule.

JUSTICE EMERSON: The other big issue I'm sure
for all of us is scheduling, particularly with conferences
where we're blocking out a significant part of our
schedule to be able to deal with a particular matter. It
becomes difficult, if not impossible, to reschedule things
that you have tried to put aside enough time for so that
you're efficient.

I do not think that any judge would never adjourn
a conference, but when you're running a calendar,
when you have trials and conferences and other matters
all booked together, you need to be very cognizant that
you handle everything appropriately.

JUSTICE BENZA: That's a perfect example of why
you have to have commercial rules. If you take a look at
the commercial rules in Albany County and the court
rules of the court itself, the court rules allow for this
self-help adjournment, but the commercial calendar
does not.

The commercial judge is trying to get all of his or
her time lined up, so that it’s used beneficially. Judges
have a tight schedule and when they fit something into
it, they like to see that the schedule is kept. If lawyers
keep playing around with it like that, you're never
going to get anything done.

JUSTICE AUSTIN: One of the other things you
have to remember is that looking at these conferences in
a vacuum is not really an appropriate point of refer-
ence. It is a conference that’s on the continuum that’s
leading you to trial.

I know in Nassau, at the time of the preliminary
conference, we set the trial date, and those trial dates
tend to be rather inviolate. If you're going to keep
pushing off the conference for certification, status con-
ferences, compliance and the like, then sooner or later
we are going to get that phone call that says we need to
push the trial date. And that becomes very problematic.

I've got a trial calendar that’s set into December of
2004. And I'm going to then have to play with this trial
because the conferences kept getting adjourned. Of
course, within reason, if you need another couple of
weeks or whatever, we build that into the schedule,
that’s not a big deal. But ultimately it comes down to
the trial date. That’s the problem.

JUSTICE MAKOWSKI: It comes down to the age-
old problem: Who is driving this bus? Who is managing
this case? Who is managing this calendar? I think my
calendar is about 250 cases, give or take, and I'm sure
the other judges have calendars the same size or larger.
You have X hours in a day, X hours in a week and
somebody has to drive the bus. So am I going to drive
the bus? Am I going to let the lawyers drive the bus? Or
are we going to drive the bus together? I have to man-
age cases. That’s what they have to do. That’s the way
the system is set up. Under Standards and Goals, you
get these nice little memos, if you don’t get your deci-
sions in a certain amount of time. This is all very real
stuff. It goes to quality of life. My quality of life. And so
we do take it seriously. I don’t know about no adjourn-
ments. Maybe they are trying to set a tone. But from my
perspective, I go back to that partnership concept:
you've got to manage the cases. If you don’t manage
the cases, you don’t get them disposed of.

For me it is about case management and not having
a whip and a chair but using the tools that are avail-
able. Preliminary conference orders, compliance confer-
ences, discovery conferences, as Judge Austin says, we
are all here trying to move cases down the continuum.

JUSTICE EMERSON: The last thing I would say is
a lot of times when we put a case on a calendar, other
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than a PC or certification conference, it is because
there’s something we want to achieve, something has
come up in motion conference, or we have looked at
something and we have an issue we want to resolve,
explore, and get the case ready. So there’s a substantive
reason you got a notice saying to appear on day X or Y
for a conference.

Now can we adjust that? Absolutely, everyone has
his or her individual schedule. But when we put you on
the calendar, we are not only looking at where you are,
but where everyone else is as well. We are trying to
manage everybody appropriately.

Unifying the Rules Across the Commercial Division

MR. HAIG: Let me move onto another topic for a
minute. We have got eight different counties, and the
rules vary fairly substantially in some respects. Is that
something that is being considered?

JUSTICE AUSTIN: My view is, and I think I share
the view with many of my colleagues, that the time is
coming when the Commercial Division becomes
statewide, and attorneys from one county are going to
be coming into another county and practicing commer-
cial law. I believe there is a need for a common set of
rules. Many of us have rules that are parallel, at least
from an organizational perspective, but then each of
our rules can have their own nuances attached to them.
We should be trying to cut those nuances as best we can
so that a commercial practitioner going into Suffolk, or
Albany, or wherever is going to know the playing field.
Obviously knowing whatever the local needs are or
needs of that particular judge can be very advanta-
geous, and we are going to try and change that.

JUSTICE MAKOWSKI: We have got to take a look,
is this a procedural rule or is this rule having something
to do with the types of cases you're going to hear? I
recently broke the plane on commercial foreclosures
with large complex buildings. I may be the only judge
to do it. But I have a lot of distressed real estate in Buf-
falo, New York. The bar said we would really like
somebody who is paying attention to the preservation
of our assets. I think if it is procedural, you may well
see this commonality. My thresholds will always be
lower than Nassau County. I'm in Buffalo, New York,
why wouldn’t they be?

JUSTICE EMERSON: I would just add that the
local issues are the ones that are probably going to be
the most complex to sort through. I had the opportunity
and the privilege to visit many of the working commer-
cial divisions before we started to establish the one in
Suffolk, and it allowed me to explore the differences
between the divisions and to compare the ways that we
handle ourselves administratively.

While at first blush you assume that both Nassau
and Suffolk are similar, we have very different adminis-
trative approaches. We still work off of a TAP system,
and it is a very healthy and viable TAP system near and
dear to the hearts of our Bar Association. And it does
create differences in the way we select, assign and han-
dle our Commercial Division cases. I also carry a full
civil calendar as well as the Commercial Division calen-
dar. So you have to blend those things into the proce-
dural aspects of the Commercial Division itself. I think
that will be a challenge to uniform rules—respecting
and working with the local needs of the different divi-
sions.

JUSTICE DEMAREST: I would like to throw some-
thing back at the Bar Association itself. I'm the new kid
around here, Kings County. We are just starting out,
and we started out using other counties’ rules, and then
we invited the bar to come in and discuss with us how
they preferred things to be done. But my question to the
attorneys is whether they would rather have the judges
formulate uniform rules of their own and dictate what
to do, or does the bar want input?

JUSTICE SHAINSWIT: I've been sort of troubled
about just that point. I don’t really understand why we
are ignoring the rest of the court. There are rules
regarding all the judges in our court, and the lawyers
grow up learning all the rules. I'm not quite convinced
of the need for a separate batch of rules, especially rigid
rules of the kind where you can’t under any circum-
stances get an adjournment. I never really had rules of
my own, because I thought the rules of the court were
perfectly fine rules, and the lawyers would know that I
would enforce them, not severely but with honor and
discretion. And the more I hear about this, the more
troubled I am from the viewpoint of the bar and all
these new rigid rules they have to abide by.

JUSTICE BENZA: Well, I think we need the rules
because lawyers have to know what cases go into the
commercial part. The rules of the court don’t tell you
that. That’s one of the reasons why the commercial part
has their own rules. The courts tell you what the juris-
dictional limit is, and they tell you what type of cases. I
guess that from then on we, the judges, just made up
some other rules hoping to make it easier to get the
cases moving. Maybe we should take another look at
that part. But you have to have rules. You have to know
what cases go into the part, and you have to know the
jurisdictional limitations.

JUSTICE STANDER: I always thought the reason
for the rules was the protection of the bar. There are a
lot of attorneys that come to Rochester from New York
County, and they know there are Commercial Division
rules. They look them up on the Internet and know
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how I run my court. So they are prepared to come to
Rochester, knowing that I have rules.

But the reason for the rule is that I have a calendar
call, and if you don’t respond to the calendar call, the
case gets marked off. Everyone should know that he or
she can respond electronically; they don’t have to come
to Rochester to respond to a calendar call. I feel better
marking it off having called it, after not hearing any-
thing in two years about a case, because I've warned all
the attorneys that I have this regular calendar call that
can be answered on the Internet. I think that’s protec-
tion for the attorneys if they want to take the time, ener-
gy and effort to look at the rules.

The rules are there as a guideline for everybody.
Yes, they may be broken in some cases, but they are
also there so that we can run our court as efficiently as
possible. And frankly, attorneys come in and quote rule
numbers to me, and I don’t know what they are. I just
know how I run my court, and I'm trying to share that
with you, so that you can better perform for your client
in front of me.

JUSTICE MAKOWSKTI: Certainly in “99 when the
Commercial Division was created in Erie using the
model rules, my colleague, Justice Nemoyer and myself
sat down with the commercial bar, literally, to put the
rules together for Erie County. And every time I'm
thinking about a rule change or modification or a new
rule, it is only after a dialogue with the local commer-
cial bar, through the Bar Association, and in consulta-
tion with my administrative judge, that we make the
decision to change this rule or not.

I think it is a two-way street, or it can be a two-way
street if you want it to be a two-way street. I think that
it is a very healthy thing, because we are here to service
the commercial bar. So that is the way we have done it
in Erie, and I think that’s the way we’ll continue to do
it.

JUSTICE AUSTIN: I think there’s a certain realistic
approach that has to be taken. And for all of you out
there, you know as well as we do that, for the most
part, these are not the ten exhibits and half-a-day trial
cases. These are cases that encompass exhibits that are
higher than the pile of books that we got as part of the
program here this weekend. The amount of paper, the
amount of effort, the complexity of the issues, all man-
date that judges with limited resources do the best they
can to manage what is a very difficult, very complex,
very heavy calendar and type of case. To do it without
rules—making it something like the Wild West—is
going to just confuse us, bog us down and not give us
the opportunity to be able to effectively manage your
case. You want us to be able to do that, and your clients

certainly want us to be able to do that. So we all operate
under a set of rules that enable us to accomplish that.

Motions for Discovery

MR. HAIG: Let me move onto another topic having
to do with motions and pre-motion conferences and the
recent decision of the Appellate Division in the First
Department. Why should a lawyer making a discovery
motion be required to contact the court first?

JUSTICE BENZA: Well, again, it is the congestion
that exists in the calendar, and nobody needs motion
practice when they don’t have to make a motion. I can’t
remember the last discovery motion that was made.
What I tell the lawyers in our conference is that if you
have a discovery problem, don’t make a motion, call
me. I don’t tell him or her you can’t make the motion. I
say call me before you make a motion. And I've been
able to successfully stave off any discovery issues and
decide right then and there. Usually the parties agree.
Otherwise I'll call them in for a conference, have each
lawyer argue his or her side, and decide it right then
and there without the necessity of the motion.

JUSTICE AUSTIN: I think it is fair to say none of
us like discovery motions. They should be unnecessary.
And dealing with them informally is really the best and
most efficient way to accomplish it.

JUSTICE STANDER: You have to understand,
when you're talking about a discovery motion, there’s
usually six pages of “we need this” and seven pages of
“answers,” and you've got to match them all up. It is
very difficult to do that on the bench. I don’t have the
same rule requiring a lawyer to call me. But what I do
is take the application for a discovery motion, and I
hold a conference, without reply papers, to see if we
can resolve the issues in conference. If we can’t, then I'll
set it for a return date.

Sometimes there are true discovery issues that need
a decision and may go up on appeal. But most of the
time the lawyers get to conference and resolve their
issues. So to clog up all our calendars with discovery
motions and regular return dates doesn’t make any
sense. And it doesn’t work even if it gets there, because
it takes too much time on the bench to sort through
what has been provided, what wasn’t answered, and
what’s really in dispute.

JUSTICE MAKOWSKI: You can make a motion.
But what I do is I immediately send it to my court attor-
ney or to my judicial hearing officer or to my law clerk
to try to resolve it. And then if they can’t get it done,
then I'll hear it. The point is that we try to get them
resolved.
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Now, a caveat on motions. Some motions are very
important. I mean people start asserting the
attorney/client privilege, the work product privilege,
and it really matters. Then I have to pay attention,
because that’s going to shape that case. But do I want to
sit there and say whether or not you were responsive to
interrogatory 59C? No. But if it is a big important dis-
covery motion, like whether you played straight on the
expert disclosure under 3101, then I should be making
that call. But the routine he or she didn’t turn it over
and we know she’s got it? No, go away. But big discov-
ery motions with really important technical issues do
merit my time.

JUSTICE WARSHAWSKY: I think it is very clear
that we don’t have the time or the staff to handle what
you're used to as discovery motions. We all know the
CPLR controls. We know you can make your motions
legally. The point is that there is not a discovery issue, I
believe, that can’t be decided by a conference call or by
a conference. One of the problems I understand is that
you write your letter and you don’t get a call back from
chambers in some cases. Well, there are sometimes rea-
sons—there are always reasons, sometimes it just slips
through the cracks. But for the most part in my cham-
bers, when you get an attorney who seems to be billing
on the basis of how many letters he writes or how
many faxes he sends and the court is inundated by a
particular attorney on a particular case, well, maybe we
start ignoring that attorney’s letters. It is the old boy
who cries wolf situation. I have found out by speaking
to my law secretary that she did that on occasion. I said
we can’t do that. We have a rule; we have to follow it.
But that’s why I think sometimes that happens. But yes,
we are going to have the rule, and we are going to have
a letter rule. If you request the opportunity to make the
motion, then we must respond to it, or we have to
change the rule.

JUSTICE AUSTIN: I think the genesis of the rule is
that we want the chance to resolve the issue before for-
mal motion practice is necessary. Hochberg v. Davis is
very clear: We can’t stop you from making the motion.
We all understand that, but if you give us the chance to
narrow the issues, resolve the issues, look how much
we’ve all saved. And if we can’t resolve the issues, then
with our calendar issues, at least give us the chance
to schedule a motion so that it is not going to be ad-
journed six times and clog up our calendars that way.
We'll ask you how long you need to make the motion.
How long do you need for your response? And we can
set a return date that’s convenient for your schedule
and ours and be able to dispose of the motion in a
much more efficient manner within the context of the
scheduling that we have.

But we want and need that opportunity. Not that
we are ever going to say no you can’t. But at least do it
within a framework that gives us the opportunity to say
maybe you don’t need to, or let’s do it in a way that we
can all work together on it.

JUSTICE DEMAREST: One of the things we can
do is conference calls. My fairly limited experience at
this point is to get everybody on the same call and just
flesh out what the problem is. It is more efficient than
all the papers and the delay. And you're reading words
on a piece of paper, but you all know that you can get a
lot more out of a direct conversation, even if it is on a
telephone, than you can by written communications,
where people sometimes obfuscate the real issues. So I
think it is a lot more efficient, and it should be benefi-
cial to you as well.

JUSTICE LOWE: Looking at the genesis of this
question, the bar is primarily responsible. Rightfully so,
the bar asked to have the Commercial Division created,
for very valid reasons: to have complex litigation han-
dled in one area of the courts or one court (depending
on the location), so that it could speed up, streamline
and unify the litigation of these kinds of cases. These
rules were created in order to facilitate that objective.

I want to echo two things that were said about dis-
covery motions. One, 90 percent of them should be
resolved by the lawyers themselves. One of the most
annoying things is to have lawyers come in and bicker.

The second thing is we expected and we were told,
that the caliber of the bar that would be practicing
before us was going to be significantly higher. And it is.
But there are some practitioners who belie that perspec-
tive, and it manifests itself most often in the area of dis-
covery. These are issues that shouldn’t take our time.
When they file a motion, and it goes to motion support,
and from there they schedule it, and there’s an answer,
and it comes back to us, that’s an enormous waste of
time on issues that could be resolved by the attorneys
themselves.

JUSTICE GAMMERMAN: There’s no need for a
motion, and indeed a record on discovery issues unless
there is going to be an appeal. I tell the lawyers I'm
going to decide it, and that if you're going to appeal it,
we’ll make it a record. If you're not going to appeal it,
then let’s move on. There are some matters that take a
great deal of time. I've been fortunate enough to get the
lawyers to agree to hire somebody to supervise discov-
ery in these cases involving, let’s say, a hundred thou-
sand documents in which attorney/client privilege is
claimed for 35,000. And that certainly relieves me of the
responsibility of doing that. I would never do it, but
somebody in the court would do it. Unless there is
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going to be an appeal there is no need for discovery
motions at all.

Rule 25(a)—Letter to the Court

MR. HAIG: Let me move onto another question.
Judge Warshawsky, you mentioned this a minute ago,
and that is the requirement—I think it is in 25(a)—
which is the subject of the recent Appellate Division
decision. Now, Judge Warshawsky said there are some
lawyers out there who write too many letters. Clearly
that’s true. But how about a lawyer that’s got a merito-
rious motion, he or she writes a letter to the court, and
the court just doesn’t respond to the letter. And there
may be time considerations, it may be related to other
things that are going on in the case. Is a requirement
like that appropriate? And if so, shouldn’t the judge
respond to those letters within some period of time?

JUSTICE MAKOWSKTI: It goes to how you
respond. I don’t have time to sit down and write letters.
So I'll get these letters, whatever they are, and I'll
schedule a conference call, and we will discuss it. But
what am I going to do, sit there and answer every piece
of correspondence that comes in? I have to move cases.
I may say to Pam, [ want these lawyers in here in the
next two days. Let’s get a conference call scheduled.
Let’s do something. Get my court attorney to do some-
thing. Being a judge, I can respond to communications
any way I want. I often choose to pick up the phone
and say I got your letters, let’s sit down and talk about
this, or do it on conference call. It is a little bit unfair to
say the judge didn’t respond to my letters. We generally
respond. We just respond in different ways.

JUSTICE EMERSON: Bob, one thing that might be
helpful is the information contained in the letter. Some-
times you get a nine-page letter that goes through all
the various problems. It is very hard to sort through
that and figure out what it is you're being asked to do
as well as what you should be doing given your role in
the case. One thing that I think would be helpful is if
what you're looking for is the opportunity to either
have a conference call with the judge or to have a con-
ference with the judge, to confine your request to that.
We have an issue, it is an urgent issue. In some respects
I don’t even think we need to know what the issue is.
We would benefit from a conference. If both sides agree,
I can’t imagine that anyone up here wouldn’t put the
case down for an immediate conference. If there’s a dis-
pute, maybe you need to give a little bit of information
as to the dispute and/or why it would benefit from a
conference. But again, the problem is—and I can think
of one case in particular, there is not a day that goes by
when I don’t get five or six pieces of paper from each
side. And those are the cases in which you do start to
say maybe I should put a no-correspondence-rule in

effect for this case. A succinct request that can be easily
disposed of or responded to would be helpful for us
and probably helpful for the bar.

JUSTICE STANDER: And what is particularly inef-
fective is at the bottom of correspondence going back
and forth between counsel to say “and by copy of this
letter I am asking the Judge to . ..” I don’t pay any
attention to correspondence not written directly to me. I
don’t respond. I don’t even set a conference. If they are
writing each other, they can copy me all they want and
I glance at them and put them in the file. But if you
want a response from the court, direct your correspon-
dence to the court.

JUSTICE AUSTIN: I invariably tell lawyers that I
am not their pen pal. And when it just keeps escalating,
what I will do is one of three things. When I get a letter
seeking some relief, I will either write a note on it to tell
my secretary to set a phone conference, and I usually
do my phone conferences from 4:30 to 5:30 in the after-
noon; I will tell her to get the parties in within two or
five days; or I will pick up the phone myself, call the
writer of the letter and say get your adversary on the
phone in twenty minutes, and we will just deal with
this. Also, if it is important enough, I'll get a court
reporter in there and do it on the record, and we deal
with it very, very quickly. If you're going to send a let-
ter, we have some emergency, we need to see you right
away, we need to address this, at least in your letter
please include the next date you are scheduled to be
before us. I just dealt with one and got them in, and the
lawyer said well, I guess our conference for two days
from now doesn’t have to happen. I said we hustled
like this to get this all together, and we were going to
see you in two days anyway? That’s not right. At least
let us know the next time we are scheduled to see you,
so we can determine whether or not we need to expe-
dite.

JUSTICE EMERSON: I don't think people realize
how many letters we get where we truly can’t figure
out what people want. It is not for want of verbiage. Do
you want me to do something? Are you complaining
about your adversary? Do you want me to know that
the other side is not doing what they are supposed to
be doing? You obviously know what you want, but it is
not always clear to all of us.

JUSTICE MAKOWSKI: And the root cause is that
a lot of these letters get written out of frustration
because the other side isn’t giving you the materials in
discovery or didn’t show up for depositions or didn’t
do something. So you're not playing nice, so you want
us to do something about it. And we will do something
about it, because we have got to manage the case. But
you really have to take a step back and say is the real
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problem the lawyer on the other side, or can I sit down
and work it out with him or her before I go and ask the
court to do something?

JUSTICE GAMMERMAN: I don’t read the letters.
They are read, but I don’t read them. My law secretary
reads the letters, and she brings to my attention every
two or three days things she thinks should be brought
to my attention based on what’s in the letter. We have
everything on the computer. The first thing she will ask
me is when is this case on again, so we don’t have that
problem. If I see the parties are coming in to see me
within a week or so, we ignore the letter completely
and we will discuss it with them when they come in. If,
based on what she tells me, some action has to be taken,
I tell her what action has to be taken. Generally, it is a
phone conference, and either she will call both sides
and try to resolve the issue, or if necessary, I will call.

JUSTICE AUSTIN: That’s why there’s a two-page
limit on those letters.

JUSTICE WARSHAWSKY: I received a letter that
was bound with a plastic thing. It was twenty pages
long, and this was a letter requesting the right to make
a motion. I mean please, that’s just not right.

MR. HAIG: What are your thoughts about the
recent decision of the First Department on pre-motion
conferences? I think some people have the sense that
the First Department was extending the Commercial
Division a very substantial amount of discretion and
latitude out of appreciation for the job that the Com-
mercial Division judges are doing in general in New
York County, and out of a recognition that they are dif-
ficult cases and that they require a fairly aggressive case
management approach.

JUSTICE AUSTIN: I think we need to be able to
keep some control as to the flow of what comes in to be
able to respond appropriately and timely. Rule 25(a), to
the extent that it says you may not make a motion, is
incorrect. That’s clear case law. However, I don’t believe
that the First Department was telling us that we can’t
control our calendar or that we can’t try to resolve mat-
ters before it gets to the motion stage. I know there are
some judges who will take a motion that comes in with-
out a pre-conference and use that as a request for a con-
ference, and then not schedule the motion until signifi-
cantly later. The effect is the same thing. We need to be
able to have the opportunity to conference and resolve
things before it gets to the point that we have to review
the motion papers and write.

JUSTICE RUDOLPH: I think that the root of the
problem here is not the decision of the First Department
or permission to make a motion or reading the letters
that you send. I think the problem is somewhat analo-

gous to the discussion that’s sort of developing about
the uniformity of rules. There has to be some uniformi-
ty of resources. The Commercial Division, as it was cre-
ated, has mushroomed and developed into a very liti-
gious part. The average judge, at least from what I see,
receives about 20 to 25 motions a week, excluding dis-
covery motions. So we are talking about a judge and his
law secretary, who are dealing with somewhere be-
tween 800 and 1,000 motions a year. While the judge’s
law secretary is locked in his room, the judge is in the
trial part, handling the trials, jury and non-jury, motions
in limine, etcetera. At times, when the judge has some
spare time, he also pitches in with the law secretary to
help out on drafting decisions. So the last thing a judge
wants to do is (a) read a letter or (b) handle a discovery
motion, which you certainly are entitled to in many,
many instances, as has been pointed out today. I think
that while the bar would like to see some uniformity of
rules, and I can certainly appreciate that, and I think
there should be, there should also be greater resources
provided to the Commercial Division to support the
commercial litigation that is presented to us on these
many complex issues.

JUSTICE MAKOWSKI: There is an important
point in the First Department’s decision, and it’s some-
thing, frankly, under the pressure of the moment, trial
judges forget. When you write these rules, they are
process rules. But you cannot affect a substantive right
or right of access or cut off a party. And sometimes you
really have to sit back and say what is this rule
designed to do. One of my colleagues had recently writ-
ten to a trial lawyer and said, disclose your witnesses.
Somebody came in with a witness that wasn’t on the
trial list. And the judge said, well, not on the trial list,
go away, he can’t testify. The Fourth Department said
that this is wrong, an abuse of discretion, and reversed
the verdict. So the party trying to get their case in gen-
erally couldn’t get the witness in, and it was outcome-
determinative. It wasn’t a harmless error. Because they
made an offer of proof and the whole nine yards. So
this is an important point here, but a subtle point. The
process cannot adversely impact access to justice or the
outcome. We have to be careful when we write these
rules so that we are not doing that.

Dispositive Motions and the Stay of Disclosure

MR. HAIG: Let me mention two other rules. One of
them is Rule 12 of the Judges Commercial Division in
New York County that says that a dispositive motion
will not stay disclosure unless the judge directs. And
Judge Cahn has got a special version of that. I think
he’s the only judge that does this, which says a disposi-
tive motion shall not stay production of documents
under any circumstances. And as to other kinds of dis-
closure, the Judge will consider them on a case-by-case
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basis. I would like to raise that to you. And then the
final one is Rule 19(a), again of the Judges of the Com-
mercial Division in New York County, which says that
on a summary judgment motion you have to submit a
statement of undisputed facts. I toss both of those up
for any comments that you may have.

JUSTICE AUSTIN: Well, Rule 19(a) is no different
from Rule 56 in the federal practice. And it gives us the
opportunity to discern very quickly where the issues
really are. Again, it is a management issue more than
anything else. It gives us the ability to get to the heart
of the issue in a much more efficient manner. If they
don’t want to come to us, okay. We have got plenty of
business.

JUSTICE EMERSON: It is a generalization, but
many times you find with these cases it is not so much
the underlying facts or the result those facts dictate.
People are not denying the existence of certain events.
Rule 19(a) is a very efficient way of getting to the heart
of the matter. And as you would in a trial, you would-
n’t want to prove things that you don’t need to or that
aren’t relevant to the issue to be decided. The same
thing with a summary judgment motion. If you can’t do
it, obviously everyone understands. If there are truly
facts in dispute, then they need to be resolved in the
proper fashion. But if you don’t dispute that something
happened on Wednesday, those are the kind of things
that you don’t want us worrying about.

JUSTICE DEMAREST: It is issue-framing. It just
makes sense. It saves a lot of time for us in trying to
wade through people saying things in different ways
and arguing points that don’t have to be argued at all.

JUSTICE LOWE: With regard to the first rule, in
terms of dispositive motions not staying discovery, I
think most of us would agree that that’s the general
rule. And the reason for it is that a good 90 percent of
dispositive motions do not dispose of the case. The time
delay from the filing of that motion until its ultimate
decision can often be extensive. Very often I will stay
discovery after the oral argument, because my sense is
that the motion is going to dispose of the case. Again, it
is a question of: one, resources, and two, trying to make
sure that that case stays on track and doesn’t lose a
great deal of time. Because as was mentioned before,
we have the sword of Damocles over our heads, and it
is Standards and Goals. Believe it or not, we have to
deal with that. We get these letters from OCA, from the
administrative judges, asking us to explain why these
cases have not reached whatever particular stage it is
supposed to be at. And we have to take time to write a
letter of explanation. So the objective of these rules, as
I've tried to say before, is to assist in getting these cases
from point A to point Z.

JUSTICE AUSTIN: I think the discovery thing is
something of a tempest in a teapot. In my part, we
won’t take dispositive motions until discovery is com-
plete. Because I don’t want to deal with a 3212(f) situa-
tion. How can you decide summary judgment, Judge?
We still have discovery to do. In that case, if the attor-
ney insists on making the motion, I'll take the motion
and adjourn it sine die until discovery is complete.

Part Il—Other Practices and Procedures

Introduction of the Hypothetical

MR. ZAUDERER: Let me pose this hypothetical to
set up our discussion. The W.T. Smith Company is a
small company that operated for some 70 years in a
walk-up loft building in the west 20s in New York City.
And it had a specialized product called paper folders. It
is a little device that is made with some simple tools
that are used to wrap wire, which in turn is sent to the
cable and wire industry which completes the produc-
tion of insulated electrical cable and wiring. It is a small
company. It was started by W.T. Smith early in the 20th
century, and had over the years reached 20 or 25
employees. Beginning in the late 40s, a young man
named Baker began working for the owner and worked
his way up until he eventually took over the ownership
of the business when Mr. Smith retired. His wife, who
had some accounting background in college, would
come in from time to time and assist with the book-
keeping. The business profited modestly for many,
many years into the 1990s. It had some 40 customers in
the wire and cable industry, very loyal customers who
bought the paper folders that were made. Unfortunate-
ly, in the latter part of the 1990s Mr. Baker became ill.
He was diagnosed with cancer. And indeed, since the
business certainly had been the love of his life, even in
his struggling terminal illness, he managed to come in
three days a week and walk up these steep stairs. Fortu-
nately, he had the assistance of an office manager, and
actually a grandson of the founder, W.T. Smith. His
name was Michael Smith. Michael knew the whole
business, knew the customers and certainly appeared to
be of great assistance in this time of struggle for Mr.
Baker. Then, unfortunately, in the late 1990s, Mr. Baker
died. Mrs. Baker, not wanting this business to fall by
the wayside, came in and started to look at the books.
She saw that for the last year or two the business had
declined some 25 or 30 percent. It was a puzzle to her.
As she began to look further into this, she focused on
one customer, the Acme Cable Company, whom she
knew. She didn’t understand it. She called up the buyer
there and said, what happened to your business? The
person said they had received instructions some time
ago to send all payments to the Smith Company at an
address in Brooklyn. She began to look further and
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looked at some of the shipping records in the company,
and she saw indeed there had been shipments charged
to the Federal Express account of the company for ship-
ments made from Brooklyn. Befuddled at first, she later
approached Michael Smith, who had been managing
things while her husband was ill, and said what’s going
on here? And he had not much of an answer for it. One
thing led to another, and Mr. Smith quit and walked
out. Now, Mrs. Baker, putting two and two together,
realized she had a serious problem on her hands and
believed that Mr. Smith was the cause of it. In fact, she
hired a lawyer, went to court and she started a lawsuit.
She accused Michael Smith of violating his duties of
employment and taking customers in violation of his
responsibilities, his obligations to the company. In con-
nection with that lawsuit, which found its way to the
Commercial Division, an application was made for a
temporary restraining order and a preliminary injunc-
tion. In particular, the temporary restraining order
application sought to stop Michael Smith from solicit-
ing customers of the W.T. Smith Company and continu-
ing business with any customers he may have taken in
violation of his obligations of employment.

Now, Justice Rudolph, this application comes
before you by the lawyer for the plaintiff, and a tempo-
rary restraining order is sought ex parte to that effect,
and you were told this is an emergency. My company is
bleeding. Will you hear that ex parte?

Temporary Restraining Orders

JUSTICE RUDOLPH: I would. I know my rules
differ in this particular area. Many, if not most of the
cases that we receive originate with an order to show
cause seeking a temporary restraining order. In those
types of cases I examine the papers very carefully. In
this case, I'm sure Mrs. Baker would have a detailed
affidavit and probably a number of exhibits which
would lend credence to her action, and demonstrate
that there was a serious reason and cause for issuance
of a TRO. I would issue the TRO based on the fact pat-
tern that we just heard, but I would give it a short
return date, perhaps the next available motion calendar
which would be every Friday. So if this was a Monday, 1
would make it returnable Friday and then arrange for
expediting service of process. My philosophy is, if the
papers warrant the issuance of TRO ex parte without
notice to the adversary, I would issue it under the prin-
ciple that I want to make sure things are held in
abeyance and the issues are in place and locked. I don't
want the horse to leave the barn before I close the door.
I do not issue a TRO in every case I handle. I will strike
the TRO if I don’t think it is warranted. But if I think it
is warranted, I will issue the TRO ex parte and I will
arrange for a short return date on the motion to give the
other side the opportunity to be heard.

JUSTICE BENZA: I usually call up the opposing
party and say, I got an order to show cause here with a
restraining order. I want you to come in and take a look
at the papers or give me a submittal within four or five
hours, or I'll call both of them in and hear oral argu-
ments and then make a decision based on that.

MR. ZAUDERER: Well, Judge Benza, here we have
no opposing party. We have Michael Smith and nobody
else. Nobody has appeared. He’s just been sued. Who
do we call?

JUSTICE BENZA: I'll call the party, say you'd bet-
ter get a lawyer and come on down with him.

JUSTICE STANDER: I would do pretty much what
Justice Benza did. It doesn’t seem there is any horse
leaving the barn here in terms of a day or two. But if it
is truly urgent, if, by giving notice, something is going
to happen or more damage will be done, then I'll issue
the TRO ex parte. Otherwise I try to get the parties in
the next day, if not earlier to see if I can find out what
the rest of the story is.

JUSTICE WARSHAWSKY: There’s no way I would
get on the phone or have my law secretary or secretary
get on the phone and call any side. The way we work is
the party who is bringing an ex parte application, or any
application that has a TRO in it, has the responsibility
of notifying the other side with 24 hours notice and say-
ing: “I'm bringing this action tomorrow afternoon at
4:00 o’clock before Judge Warshawsky. If you want to
come it is your right.” That’s the way we normally
work it, but on very rare occasions we will do an ex
parte TRO.

JUSTICE RUDOLPH: [ think this is a typical case
that really cries out for an ex parte TRO. And I disagree
with my colleagues. Here, we have Michael Smith who
has a bogus company; I think you said it was in Brook-
lyn, and he’s working for this widow, who has his trust
and confidence, and based probably on the relationship
with his grandfather, he is actually receiving money
from clients, and he is shipping the goods from the Bak-
ers’ company. Goods are being shipped, payments are
being diverted. You have a classic case of defalcation
here. If you notify Mr. Smith, he’s going to clean out the
bank accounts. And there are a number of things that
Mr. Smith can do while I'm waiting for Mr. Smith to
show up with his lawyer. And I'm not going give him
that opportunity. Now, not every case is as dramatic as
the case that has been presented by the moderator. I
agree with that. So this happens to fall right into my lap
as far as why you may consider an ex parte application.
Most cases are not of the nature that would cry out for
this emergency relief. And as I said, there has been
some discussion on uniformity of rules, and I'm recon-
sidering my point of view. But even if I reconsider that
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and do go and adopt the same view as the majority of
the judges who appear in the Commercial Division, I
think that cases like this should cry out for an immedi-
ate exception.

JUSTICE STANDER: My problem is when I have
that conference that afternoon or the next day, the other
side comes in and says well, Mr. Baker, before he died,
signed a purchase agreement with me, and I have every
right to do this. And this is a transition period, I have
that clear right to ship and receive, and he didn’t want
to tell Jill because he was on his death bed. So the clear
papers that appear before you in the first instance are
often not quite so clear when you have that conference.

JUSTICE AUSTIN: Basically, what will happen in
Nassau is you'll bring your papers in and you'll see a
clerk downstairs named Wanda. You're not going to get
past Wanda without having notified your adversary,
normally a letter or the like, even if it is to the party.
However, if you can give a good argument as to why
this one shouldn’t be on notice, then she’ll send it up
and ask what we think. In a situation like this I may
well grant the TRO and make it returnable the next
morning. But you have to at least make the effort to
either communicate with the other side or give a rea-
sonable explanation as to why not, either in your
papers or just in a discussion so that we know that at
least there’s the opportunity for the other side to be
heard.

JUSTICE MAKOWSKI: These are always very
tough calls, because TROs ex parte are kind of unfair
ways to start lawsuits, particularly since you're getting
only one side. First question, is there counsel on the
other side of this thing? And if the answer to that is no,
did they just come in Friday at 2:00?

JUSTICE STANDER: 4:00.
JUSTICE WARSHAWSKY: 4:00.

JUSTICE MAKOWSKI: Why do you all time them
that way? I look at the papers and immediately think
irreparable injury, and clear and convincing evidence. I
try to do all of these kinds of mental gymnastics on
these papers, and then apply logic, reason and experi-
ence.

But what I am asking when I do all this is who am I
hurting when I do this? Is there some customer that
expects to get these folders on Monday, and have I've
screwed that up? You've really got to think very care-
fully about what the temporary relief is. Are there inno-
cent parties that I may hurt here? And then like anyone
else, it is Friday, you can’t get a hold of anyone else. It
looks strong enough. You sign the thing, hold your
breath and try to get these people in on Monday. Now,

what I might do is tell my law clerk to see if he can get
this party on the phone. Tell them I've just signed a
temporary restraining order, and make sure they have a
copy of these papers. Tell them I'm hearing it in court
Monday at 2:00 o’clock. So you don’t have someone
coming in and saying, well, they violated your TRO,
and then hit them with contempt. So you have to use a
lot of common sense so you make sure the people who
you are restraining know they are being restrained and
they can swing back as quickly as possible.

Preliminary Injunctions and Determining the
Amount of the Bond

MR. ZAUDERER: I think Justices Stander and
Makowski have had an interesting premonition.
Adding to the hypothetical, as we get past the TRO
stage, and there is a motion for preliminary injunction,
of course noticed. Now Mr. Smith appears by an attor-
ney and puts in an interesting set of papers. The papers
say essentially three things: number one, I don’t know
anything about Brooklyn. Number two, I have left the
employment. I have no employment contract. Had no
employment contract. And number three, indeed I am
doing business with customers who were formerly cus-
tomers of the W.T. Smith Company, but I did not solicit
them while I was there. I left, I knew these people, and
it is a free country. It's America. They have a right to do
business with me.

And by the way, the plaintiff says in her application
that the identity of the customers are trade secrets. In
fact, there are no trade secrets. The customers, that is,
those in the wire and cable industry, are all listed in the
yellow pages. Everybody knows who they are.

And of course, there’s a reply affidavit put in by the
plaintiff that says with regard to the trade secret issue,
well, of course, customers are in the phone book, every-
body knows that. That’s not the trade secret. It is who is
the purchasing agent? How much do they buy? When
do they want these products delivered? You can’t find
this in a phone book. This is truly, truly a trade secret.
Now, the court has these papers, moving papers,
answering papers, reply affidavit.

How do you resolve this now and what do you do?

JUSTICE LOWE: The issue of trade secrets is one of
the thorny facts that come before us. And oftentimes it
comes down to how you characterize it, what is it that
they are seeking to protect and/or characterize as that
which is not in the public domain. I would look at what
efforts the plaintiff company took to protect those issues
or facts that they are now claiming are within the
knowledge only of the plaintiff’s company. I would
look toward how those customers became his cus-
tomers, how they gave up 20 years of service with the
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plaintiff’s company. I would look to see if he’s got affi-
davits from those companies that “we were not solicit-
ed by him.” My decision on the preliminary injunction
would be affected by the responses to those inquiries.

MR. ZAUDERER: Well, let me follow up with you,
Judge Lowe, if I may on that. You've got the papers
before you, you've got the lawyers there, the plaintiff is
saying we are bleeding. The defendant is saying, I'm
going to be put out of my legitimate business if this is
granted. How are you going to make your inquiry?
Who are you going to inquire of? Would you hold a
hearing? How would you resolve that issue?

JUSTICE LOWE: Well, the application for prelimi-
nary injunction is pursued by way of a hearing. I will
take testimony and evidence on the issues in order to
make a determination. I'm simply not going to make a
ruling without it. I would have the questions indicated
earlier answered by way of either testimony or submis-
sions, and then, after balancing the equities, and evalu-
ating the likelihood of success on the merits and the
weighing of any irreparable harm, rule on the injunc-
tion.

JUSTICE EMERSON: I may do something a little
bit differently, although ultimately, we will all be doing
the same thing. If a hearing is required, we will all be
conducting a hearing. But the fact pattern that you've
described sounds like a perfect time to not only imme-
diately get the attorneys in but also the parties them-
selves, because they are the people who are in the best
position to know what their immediate concerns are,
the types of arrangements that they can live with, the
type of—for lack of a better way to describe it—busi-
ness deal that they can exist under in the interim.

So while the law, of course, requires a formal hear-
ing and may direct us in a particular result, there are a
variety of different solutions that may allow us to pre-
serve the status quo while we prepare ourselves to
resolve the ultimate legal issue, if, in fact, we even need
to do so. Because what sometimes happens, as you put
the business solution in place, some of the more formal
issues start to resolve themselves either in their entirety
or sometimes to a point where you're looking at just a
narrower issue or a far more manageable focus. So
again, for me to have a conversation with just the attor-
neys, there are going to be a lot of facts that you're not
going to have at your command. It is going to be your
clients who are going to say okay, well, maybe we cull
out customer X, deal with it separately. We can do a
lockbox for this kind of revenue, so we know you don't
have a credit issue or something. There are lots of dif-
ferent solutions that we could never order in a formal
context.

JUSTICE MAKOWSKI: Picking up on that, what
you'll try to do is sift through in your mind, can I do
this thing on papers or not? Do I need to decide that
this is a trade secret? What I try to do, and I think
everybody that does a lot of this type of work tries to
do, is get the lawyers in and say, can we do a stipulated
order, can we figure something out here that will create
equilibrium in this case, and then we’ll move forward
from there. I want to determine what this TRO will look
like if it is going to stay in effect. You've lost these cus-
tomers; they are gone, but how do I not hurt these cus-
tomers? You really have to sit there and kind of parse it
out as to what has happened, what damage has been
done and what are you trying to prevent in the future.
Sometimes it works and sometimes it doesn’t. I did one
recently from the bench at oral argument. And we sat
down over two and a half hours in the conference room
on a Friday, and we worked out a stipulated order.
That’s an ideal situation. At least you're trying to get
the people talking to each other. Trying to get some
insight as to what this case is really about, what’s
important to the parties. That allows a dialogue to be
created. If you can’t get it done, you can’t get it done.
But at least you've tried. If it is controverted, and you
can’t make these factual decisions, clear the calendar
and call your witnesses. Let’s get this thing started on
Thursday.

JUSTICE BENZA: What about the bond?

MR. ZAUDERER: Contrary to federal practice, in
which a bond is required at both the TRO and the pre-
liminary injunction stage, a TRO bond is not required
under state law. It may be imposed by the court on the
TRO, but it is mandatory on the preliminary injunction.
So practitioners ask, we have a case, in which the very
underpinnings are sharply disputed on the preliminary
injunction motion. The court has to act quickly and
make a decision on what bond must be set. The situa-
tion is further complicated by the fact that if it is ulti-
mately determined that the preliminary injunction
should not have been issued, or to put it the other way,
the party was not entitled to the relief, the damages are
limited to the amount of the bond. So it is a very seri-
ous matter. Justice Benza, how do you determine the
amount of the bond?

JUSTICE BENZA: Well, it’s not easy, but you try
and figure out what they are alleging as the damages
and try to reach some scope in there, and post the bond
at about that amount.

MR. ZAUDERER: Well, how do you figure what
that amount is, and how do you figure the damages?

JUSTICE BENZA: I use that bond a lot to get to a
stipulated order.
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JUSTICE EMERSON: We just had to do one, and
we did it on the submission of the parties. We were
looking for information that would allow us to make an
informed determination as to what amount made sense
in terms of the cost, the effort involved, and a clear
understanding on the ultimate relief being limited by
the amount of the bond. The submissions I got were
that the bond should be zero and the bond should be a
hundred million.

MR. ZAUDERER: Now, do you split the differ-
ence?

JUSTICE BENZA: I'll give you an exact case. We
had a psychiatric nurse working for a doctor, and all of
the patients wanted to go to her for treatment. The doc-
tor took on another nurse, there was a disagreement
between the nurses and the first nurse left. When she
left, all of the patients went with her.

The doctor brought on a TRO to stop her from tak-
ing the patients. With health care there are some specif-
ic problems about the right of a patient. But we man-
aged to determine the number of patients that went to
the new clinic. We allowed those patients to continue
there, because after all, they have the right to do that.
But I had the clinic keep a special record on the amount
of money that was being generated as a result of those
patients. I restrained any other patient from going to
that other clinic unless they reached some sort of an
agreement whereby the new clinic kept a record of
those patients.

JUSTICE AUSTIN: Two things. First of all, the
thing that I do with regard to undertakings is I ask the
attorneys what they think the appropriate amount is
and invariably one of the attorneys puts a number on it.
I ask the defending attorney first how much should the
bond be. There are cases where I think the bond should
be next to nothing, and if the defending attorney says
$50,000, I'll grant it.

The second thing is that these hearings are, in
effect, going to deal with the same exact issues that you
have at trial. What I will generally do is say to the attor-
neys, “Why are we going to do it twice?” I'll give you
four weeks. Do your depositions. Each of you will have
two depositions to take, and at the end of the four
weeks, come in, you'll have your trial on the prelimi-
nary injunction and the merits of the case as well. That
has been an accepted procedure. They’ll do that, and
normally by the third week the case is settled.

JUSTICE RUDOLPH: I recently inherited a case
that was reversed on a preliminary injunction, and
therefore, we had to try the issue on damages. In this
particular case that I tried there were two defendants;
one was a municipality, and the other was a vendor that

the municipality had engaged to build a sports and ten-
nis complex. They were prevented from going forward
with the development of that project, and there were
substantial damages for both the municipality and the
vendor, which was demonstrated by the evidence
which included the continuation of the project after the
Appellate Division made its decision. As a point of
interest, since it wasn’t my case from the beginning, I
searched the record after the case was concluded to find
out what information was presented to the original
court as far as the request for appropriate bonding. In
this particular case, I couldn’t find anything from the
defendants on that issue.

But I would say, based on my experience in this
particular case, if you were representing the defendant
on the issue of a preliminary injunction, it is very
important in protecting your clients that you ask the
court for a bond that would reasonably protect your
client’s interest in the event the court should issue the
injunction and then ultimately you would be successful
on an appeal in turning that around. I think that that’s a
very important matter you may want to consider. I
think that that ultimate concern outweighs the negative
effect of discussing the bond with the court in the first
instance.

AUDIENCE MEMBER: I have a question regarding
the bond. The bond, it seems to me, is kind of a strange
concept in a preliminary injunction. Because plaintiff is
coming in and saying it is more likely than not that I'm
going to win, and I'm getting irreparably harmed. So
now I have to put up money to protect the defendant.
The thing to keep in mind is the bond is a policy in a
civil action. The plaintiff has to deposit money with the
county treasurer’s office, so if they are not rich, they
lose.

JUSTICE AUSTIN: Well, first of all, with regard to
bonds, finding a bonding company truly is a problem.
Generally, what I'll do is let the attorneys create a joint
interest-bearing escrow account. And yes, the merits do
come into play in terms of determining what the bond
should be. However, if the judge does not grant a bond
on granting a preliminary injunction, that is per se
reversible. You must grant a bond. So we have to con-
sider it. If I think the movant has an absolute slam
dunk, there’s no way the defendant is ultimately going
to show that the injunction was improvidently granted.
Then I will set a very low bond. I'll set $500, $1,000,
nothing much more. However, where there is a real
question and the movant has persuaded me that there
should be the injunction, but one never knows in the
course of litigation, then the bond will be higher.

First question is: Is there a right to the preliminary
injunction? I'll only address the bond as the secondary
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issue if I've determined that the answer to the first
question is yes. And they are two very separate issues
and analyzed from two very separate perspectives.

JUSTICE MAKOWSKI: I wouldn’t want the tail to
wag the dog on that, Judge. You can come in and say
well, I'll put the half a million dollars bond down, and
it gives you this comfort, but you might lose sight of
what’s the real question here. Should I be granting the
injunction? While it might be a nice advocacy tool, I
think it is a two-prong analysis.

Electronic Discovery

MR. ZAUDERER: Going back to the W.T. Smith
case, we are past the preliminary injunction phase, and
of course the plaintiff has submitted their document
requests to the defendant. One of the things that’s been
asked for are any communications, including e-mails
between Mr. Smith and the various customers that are
at issuance. Documents are produced. There are e-
mails, and all the e-mails and communications with the
customers post-date the time when he has quit the com-
pany, and they are all very, very recent. And the plain-
tiff looking at this developing evidence and speaking to
some customers is sure that there must be e-mails that
predate, but they haven’t been produced. And plaintiff
raises this with the defendant, and defendant says look,
we have been able to give you everything we have been
able to punch out of the computer. The plaintiff says
that’s not sufficient. I don’t know what you've deleted.
The plaintiff comes in to you, Justice Emerson, and says
look, based on the evidence here we would like to bring
in a forensic group to take a photograph of the hard
drive, and we want to look at the hard drive of Mr.
Smith’s computer from his house where we think this
business was going on.

JUSTICE EMERSON: We are following on an earli-
er conversation of several weeks ago, counsel. The
answer is it depends. We are going to go through the
appropriate discussion of the balancing of the various
elements that have been identified in the relevant task.
We are going to figure out what it is you need, why you
need it, what the cost is. To analyze the burden, as was
just described, in a recent decision by, I guess it was,
Judge Schendlin. So the answer is, it is very fact-specif-
ic, but we will treat it as a serious request and attempt
to come up with an appropriate response. But without
more of the facts to make that determination, I think
that’s as far as we can go.

MR. ZAUDERER: Has anybody come closer to
making up their mind here?

JUSTICE WARSHAWSKY: Based upon the original
facts that you've set forth, he’s going to produce that
hard drive. It is going to get cloned, going to cost from
$3,000 to $5,000 to clone a hard drive. I'll use an inde-

pendent forensic examiner, and that examiner will be
given specific guidelines on what he is to pull out of

that machine. Because, of course, we want to protect

Mr. Michael Smith’s confidential client list, but any e-
mails that predate the date that he left that company,
that exist on his hard drive will be produced.

MR. ZAUDERER: Anybody have a problem with
that?

JUSTICE AUSTIN: No, I will include with that
order a TRO that Mr. Smith would keep his computer
intact.

JUSTICE WARSHAWSKY: And what if he says my
computer had a fire? The batteries on my laptop caught
fire and burned up my hard drive three days after I left
the company.

JUSTICE BENZA: Well, take a look at your backup
material.

JUSTICE GAMMERMAN: I've had that case. Not
a fire, but one in which the expert went to the computer
and not only examined the hard drive but determined
that the defendant had deleted material that should not
have been deleted. And a motion was made based on
that activity for an interim judgment, and I struck the
answer and entered a judgment against the defendant.
So it seems to me that’s an appropriate area of discov-
ery, what is on the computer and what was eliminated.

JUSTICE WARSHAWSKY: Normally deletion
doesn’t work, so a true forensic examiner is going to
find deleted, so to speak, material the way we delete
material. But they can actually go in and use another
program they load into the computer to really delete
material from anyone’s site. And that will leave traces.
So you will at least be able to find that they used a pro-
gram to absolutely delete and cleanse that computer.

MR. ZAUDERER: So Judge Warshawsky, may we
assume, based on what we have just heard, that in com-
mercial litigation, if we make a document request, and
let us assume nothing is wrong with the request and it
is relevant to the issues in the litigation, then, as a mat-
ter of course, the requesting party may ask the respond-
ing party to produce the hard drive, perhaps at its own
cost; is that correct?

JUSTICE WARSHAWSKY: Yes.

MR. ZAUDERER: Anybody have a problem with
that? We can all do this now in litigation, ask for the
hard drive?

JUSTICE BENZA: I don’t know about the cost. I
don’t know who is going to pay the cost.

MR. ZAUDERER: Well, who is going to pay the
cost, Justice Benza?

NYSBA NYlLitigator | Fall 2004 | Vol. 9| No. 1

31



JUSTICE BENZA: I would think maybe the plain-
tiff would pay for the cost because they are the one ask-
ing for reproduction of the materials not created in the
ordinary course of business.

JUSTICE WARSHAWSKY: This is the ordinary
course now. This has become the ordinary course of
business. This is the way business is run as far as I'm
concerned. I may apply or direct the plaintiffs to bear
the initial cost, and if I then determine, during the
course of trial, that the defendants have proceeded in
their own fashion to obstruct discovery by failing to
turn over what they should have turned over through
normal paper requests or interrogatories or “please give
me the e-mail,” whatever that was, then I can switch
the burden or split the burden of the costs.

JUSTICE BENZA: Well, then you give a judgment
to the other side, like Judge Gammerman did?

JUSTICE WARSHAWSKY: Well, that's when we
can’t get it at all.

MR. ZAUDERER: Judge Benza, should Mrs. Baker,
who is struggling to keep this company from sinking
and barely was able to get a lawyer who would take
this case on a partial contingency, have to fork up
$5,000 to hire somebody to get these e-mails from Mr.
Smith’s hard drive?

JUSTICE BENZA: Well, yeah, if there’s no extrinsic
proof that shows he was hiding something, and it’s
only because she suspects that because of her conversa-
tions with the employees, I think she would have to
pay for it. You know, that’s one of the problems in this
electronic discovery age. We are not talking about $500
or $1,000; we are talking about $200,000 or $300,000 or
maybe a half a million dollars. And somebody is going
to have to pay for it.

JUSTICE LOWE: Understand something, the origi-
nal question was whether or not the plaintiff is entitled
to this type of discovery. It seems to me once you make
a determination that it’s relevant or that there’s a basis
for ruling in favor of that request, then I think that the
solution with regard to the cost is not very difficult.

I think it is a very reasonable approach to have the
initial cost be borne by the requesting party. Then
depending on the results of that, the production of that,
if indeed, it does appear that there has been an inten-
tional attempt at not providing discoverable material,
then you can switch the cost, or factor that into the
damages.

JUSTICE MAKOWSKI: You've got to think about
the way these cases have come in and what’s been
requested. If you've requested all e-mails which predate
termination or resignation, if you make the right

request, and it is not produced and you say: we think it
is there, give us an expert, we want to do a forensic test,
we will sign a confidentiality agreement, we’ll do all the
right stuff, and then the materials are there, then I think
you're in a different ball game. Then I think you are in a
cost reversal situation, because we asked you to turn
the stuff over and you didn’t.

JUSTICE EMERSON: I was just going to say that’s
why the original answer is, it depends. You have a lot
of predicate questions that need to be answered in
order to get the result that was indicated.

JUSTICE BENZA: It’s called equity.

JUSTICE AUSTIN: The whole question of cost is
really a red herring in my opinion. There’s no difference
between the cost of having a forensic expert delving
into a computer hard drive and having 20 associates
going through a warehouse to find 300,000 documents.
It is the same thing. And in fact, I dare say it is cheaper
to do it with a computer than otherwise. But that’s the
cost of discovery; you're trying to find it. As long as it is
made available and accessible, then the party that
wants it, at least at first blush, pays. And then you deal
with it as the matter unfolds.

JUSTICE MAKOWSKI: What if it is a mainframe?
What if its got 20 million pieces of information in it?
What if you've got to tie up 18 to 20 IT staff members
looking for this stuff? I mean, you know, it depends—it
depends how big the case is. And how big is this defen-
dant? And are you in effect going to paralyze the ability
of this defendant to do business? Are you going to tie
up their IT department for four weeks, six weeks, a
month? These are very real questions when you get into
big electronic E-discovery cases. The judge has to be on
top of his or her game.

MR. ZAUDERER: I can’t resist. Judge Demarest,
let’s say Mr. Smith has not simply been working out of
his home, but has gone to the IBM Corporation—just to
pick a name. Now we know that he’s been sending e-
mails, has his business on the side. The plaintiff says we
want all of IBM’s mainframe server searched for any e-
mails that were sent. Doesn’t that sound like a reason-
able request?

JUSTICE DEMAREST: No. Doesn’t IBM have any-
thing to say about this? You're saying they are willing
to disclose everything in their existence? As I just said
to Justice Emerson, the answer is settle. The point is,
you've already far exceeded the value of this lawsuit by
the cost of litigation. And any responsible jurist would
say hey, come on, this is ridiculous because you're play-
ing it out for an emotional value and not any real dam-
age return here at all. So yes, that’s a glib answer, but
really it is true.
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JUSTICE WARSHAWSKY: I don’t work with
mom-and-pop corporations, but when you have AT&T
on one side, Sundance on another side, and a third cor-
poration who is, let us say, the one who has to produce
the material, the discovery issue comes in on a third-
party motion and the third party says, wait a minute,
we can produce, to you, our experts who will tell you
that in order for us to do the search that you want us to
do, Judge, it is going to cost us somewhere in the vicini-
ty of $25,000 per day for approximately three months.
That’s when you turn to the plaintiff and say all right,
counsel, now how relevant is all of this?

JUSTICE MAKOWSKI: How bad do you want this
stuff?

JUSTICE BENZA: Should the fact that a party pur-
posely makes it very difficult to retrieve information be
taken into consideration when we determine who
should pay?

JUSTICE GAMMERMAN: Oh, absolutely.
JUSTICE WARSHAWSKY: Certainly.

Oral Arguments

MR. ZAUDERER: On that note, let me go to my
final point . . . Oral argument on motions. I think we
can all agree as a matter of principle, and as advocates,
we certainly feel that oral argument helps to sharpen
the issues. But some practitioners have raised the con-
cern that an enormous amount of preparation goes into
the amount of oral argument, we don’t know what the
judge will be interested in and it is our job to be pre-
pared. It could be days spent on oral argument. If we
are fortunate, we have caught the attention of a judge
on a particular issue, but we know that in many cases,
given the way the court must work, the decision is writ-
ten by the very, very fine law secretaries that the court
is privileged to have. However, the law secretaries are
not present at the oral argument, may not have heard
the argument, will not have heard the argument, cannot
have heard the argument. And there is a concern that
perhaps whatever impression the judge had or view the
judge has may not be fully communicated in the
research and writing of that decision. And by the time
the decision comes back to the judge for review, some
of the finer and interesting points of that oral argument
may have been forgotten, given the press of business. Is
that a legitimate concern, Judge Lowe?

JUSTICE LOWE: I have oral argument on all of my
motions, and at the end of the motions, I require the
minutes to be ordered. And they are attached to the file.
So that if I do it, I review the papers and I review the
oral argument to find out the points that the attorneys
feel are significant for me to concentrate on. If it is a
case that goes to the Law Department, I attach those

minutes before the case goes to the Law Department for
the same reason. So oral argument is significant to me.

JUSTICE DEMAREST: The only thing I can say is
whether you make your own notes, or you have a con-
versation with your law clerk, or you do what Judge
Lowe just described, the bottom line is that the judge
has to sign the ultimate decision, and in some fashion
you've preserved what you found to be relevant in that
oral argument. And I think you have to trust, as you do
in the entire context of the judicial system, the integrity
of the system and that the judge is going to be aware of
the concerns and has made a decision about it.

JUSTICE MAKOWSKI: When I first became a
judge in 1999 and really up through the end of last year,
I thought oral argument was terrific. And then I
thought it was taking too long, so I set time limits. I fig-
ured that if you go to the United States Supreme Court,
they give you 30 minutes. I mean, what’s the deal? And
a lot of times you are developing the facts as you go
along. So this year, I said no oral argument unless you
ask, and here are the timelines. If I'm going to do oral
argument, [ have my law secretary in the courtroom for
that argument. If she’s not available, then I sit down,
and I do a core dump with her at the end of the session,
so we go through all the salient points.

At least in the Commercial Division, I really try to
triage the motion. Is this one where I really need oral
argument or not? Because this stuff takes forever, and
you can be out there for four or five hours. And then it
all kind of blends together, and you're looking at your
notes. And then I'm worried about what I'm doing at
2:00 o’clock. If there is going to be oral argument, crisp-
ness is the order of the day. It really is.

JUSTICE AUSTIN: Generally, when a motion
comes in, all of our motions are submitted. If we want
oral argument, we’ll advise counsel. And in that case,
my law secretary will prepare a bench memo for me
along the lines of how I think the motion should go
from the papers that are submitted. If it does go that
way, I'll use the bench memo as my template, and I'll
decide the motion from the bench, basically dictating
and adding in as is appropriate from oral argument.
However, if oral argument moves me in a different way,
then I'll reserve decision, get the minutes and make the
decision based on that.

JUSTICE EMERSON: We don’t do oral argument
on our motions. Only if you really want it. But I will
conference the motion, which means I've read the
papers, and we have either reached the conclusion and
basically are drafting it out and want to explore the
conclusion before we commit it to a final order or we
have some questions. If you need to make a record, i.e.,
conduct a formal argument on the record, we will
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always afford you that opportunity. But ours is a sub-
mit calendar only.

JUSTICE GAMMERMAN: I agree. Based on the
oral argument I generally know whether I'm going to
decide the motion. And I decide it right then and there
and dictate a decision. So there’s no intermediate step
between the decision and the argument. Occasionally, if
there is an argument, and I haven’t decided it and
someone else is going to draft an opinion, that’s some-
thing that is discussed before any work is done on the
case.

JUSTICE STANDER: First of all, I have oral argu-
ment. But I thought the question you were going to ask
was: “We put all that time into organizing our argu-
ment, then you issue your decision from the bench
obviously from some prepared notes; why do I bother
to come over and give oral argument?”

MR. ZAUDERER: Let me ask that question.

JUSTICE STANDER: Well, I don’t know. First of
all, I don’t know how the other judges do it on submis-
sion only. That means you have to write on every
motion. I could never get through my calendar if I had
to write on every single motion. So dictating from the
bench, you get the basic point, you do the order, and it
is done. What I think it does is it gives you a second
bite at the apple, and it gives you a chance to see if I'm
on the same page as you. And I can tell you that invari-
ably, not every term, but, at least once a month, I'll take
a prepared order and slip it back in the pile, and say
I'm going to write on this because I'm not real sure that
I understand this issue. And I'm going to go back with
my law clerk, who is sitting in the courtroom with me,
and we are going to hash this out again. It gives us a
second bite. It is to your advantage.

AUDIENCE MEMBER: In reviewing motion
papers and having oral argument, have you ever con-
sidered writing to the litigants and saying look, I've
reviewed your papers, and here is the question or here
is the issue that I believe is most important? Because I
know I've argued a number of cases where the very last
question from the judge was a fact issue that wasn’t
understood or there was an issue that I had missed that
the judge was interested in. Wouldn’t oral argument be
more meaningful if after reviewing the papers—and I
know it is a burden but if you did want to have oral
argument—wouldn’t that be a more meaningful way
for the litigants to approach oral argument?

JUSTICE WARSHAWSKY: Look, the answer is yes
and yes. I have a submit calendar, unless oral argument
is requested. And I don’t always grant it, but when I do
grant it, 've got everything in front of me. And I have
frequently had my law secretary convey to the parties
that the judge wants you to address the following.
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A Discovery Road Map for Complex

Financial Services Litigation

By Joel Finard

The successful conduct of
discovery in complex financial
services litigation requires the
incorporation of a sophisticated
understanding of the people,
process, and technology
employed within the industry.

The growing size, complexi-
ty and geographic span of glob-
al financial institutions has
introduced into financial services litigation an unprece-
dented set of challenges that defy traditional litigation
practices and require the development of new
approaches and tools. Discovery, in particular, is com-
plicated by the difficulty of locating and identifying the
people, processes and technology within the institution
that are relevant to the litigation. Furthermore, drafting
requests has become an increasingly perilous exercise:
financial institutions are “document factories” and have
the potential to respond to over-broad requests with a
document avalanche, defeating a plaintiff’s efforts to
find the relevant evidence and destroying the econom-
ics of litigation. Avoiding these pitfalls requires the
development and integration of a discovery plan based
upon a sophisticated understanding of the people,
process, and technology employed within the industry.

This article outlines a Discovery Road Map (DRM),
a tool facilitating the development of a discovery plan
and conducting a highly focused and efficient discovery
within a financial institution. Part I provides necessary
background information on financial services, industry
litigation and financial institutions. Part II presents a
DRM for conducting discovery of a financial institution.
Part III discusses the highly targeted discovery function
within the DRM. Finally, Part IV offers a summary and
conclusion.

Part I—Introduction

The size and complexity of financial service indus-
try! litigation has grown in proportion to the number of
institutions themselves. The number of cases filed and
the dollar value of claims in financial services industry
litigation are unprecedented. Federal securities class
action litigation suits increased by 31% between 2001
and 2002, rising from 171 to 224 filings.2 The companies
sued in 2002 also lost more than $1.9 trillion in marked
capitalization during the class periods, a 24% increase
over the comparable figure for companies sued in

2001.3 The previous numbers do not include the “IPO
Allocation” securities class action filings.4 In 2001, 312
cases were filed naming securities analysts and invest-
ment banks as defendants.> Among the largest and
most complex claims facing the industry are those aris-
ing from what is now commonly referred to as “the
Enron debacle”® and “the IPO securities litigation.””
These cases represent claims in the billions of dollars
and include as parties a virtual “Who’s Who” of the
largest and most complex commercial and investment
banks.8

For anyone not an industry insider, identifying the
actors and understanding the events that take place
inside the banks is a formidable task. Moreover, the mil-
lions of “documents”® and “communications”10 created
and maintained by banks provide ample opportunity to
exhaust the resources of a plaintiff unwary enough to
deliver broad, “shotgun” document requests. The Dis-
covery Road Map outlined in this article is designed to
assist plaintiff attorneys in identifying and targeting the
relevant actions and actors and in conducting highly
focused discovery.

Financial Institutions Are “Paper Factories”

The global deregulation of financial institutions!!
has resulted in an industry dominated by large and
complex entities, providing a dizzying array of financial
products and services.12 Their primary role has evolved
from intermediating between lenders and borrowers to
the origination, distribution and participation in both
the traditional and sophisticated capital markets prod-
ucts and service areas.!3 The volume and complexity of
transactions processed by these institutions is truly
remarkable, requiring the development of highly com-
plex and interrelated processes and procedures.!# In
addition, the oversight of such significant volume
demands a sophisticated monitoring and control infra-
structure. Laid over this institutional control infrastruc-
ture is a patchwork of global, national, state and other
regulatory requirements designed to ensure the safety
and integrity of the overall financial system.!> Together
these management and control systems generate mil-
lions and millions of electronic and paper documents
and records.

The quantity of transactional volume managed by
global financial institutions is extraordinary. A picture
of just how large this volume is can be gleaned by
examining the transactions flows of just a few key mar-
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kets depicted below in Chart 1: the foreign exchange,
derivatives, and U.S. public and private debt markets.

Chart 1

Foreign Exchange Volume

“On average, the equivalent of about $1.2 trillion in dif-
ferent currencies is traded daily in the FX market around
the world.”16

Derivatives Volume

“[In 2001], the notional amount of derivatives outstand-
ing measured some $100 trillion—a 38% increase over
the past three years. Even more remarkable than the speed
of the market’s growth is the change in the composition of
derivatives activity, as newer products become more wide-
Ly used.”17

U.S. Public and Private Debt Outstanding

In 2001, the total amount of public and private debt in
the United States, of which the financial institutions are
the main underwriters as well as the primary and second-
ary market makers, stood at over $18.5 trillion.18

The figures in Chart 1 help to paint a picture of the
transactional volume flowing through the industry as a
whole. As would be expected, the larger institutions
manage the lion’s share of market volume.l® An exami-
nation of the balance sheets of some of the largest insti-
tutions demonstrates this point.20 In 2001, for example,
the notional principal of derivatives?! and foreign
exchange outstanding at those institutions was:

JPMorgan Chase $24 Trillion
Bank of America $9 Trillion

Lehman Brothers $5.4 Trillion
Merrill Lynch $5 Trillion22

Financial institutions and their regulators have
imposed a disciplined control infrastructure in order to
manage the large volume of transactions. This is impor-
tant to a litigator because each business line and each
transaction has a discoverable paper trail of White
Papers, New Product Approvals, Risk Reports, Opera-
tional Policy and Procedures Manuals, Status Reports,
Audit Reports, Regulatory Examination Reports, Credit
Reports, Customer Reports, etc. Financial institutions
are indeed “Documentation Factories.” This reality car-
ries both significant positive and negative implications
for the plaintiff attorney. On the positive side, it is
almost certain that the institution possesses the docu-
ments needed to prove a well-founded allegation. How-
ever, the negative side is that discovering these docu-
ments can be like looking for “a needle in a haystack.”
Even more significant, during discovery, the defense
attorney may attempt to bury the plaintiff attorney in
the heaps of paper.

The successful plaintiff attorney will keep discovery
highly focused and, whenever possible, will identify

and request the exact documents desired.23 This result
can be achieved by using the financial institution DRM
outlined in this article.

Part Il—"Discovery Road Map"” for Financial
Institutions

Introduction

The use of the Discovery Road Map (DRM) can
assist the plaintiff’s attorney to identify and locate the
desired documents and communication. Conceptually,
the tool can be used like MapQuest, which guides the
traveler to a specific level of detail.2* The MapQuest
“zoom” function allows the traveler to view the desired
location from multiple levels—zooming out to see the
state of the location, zooming in to identify the adjacent
streets.2

The Discovery Road Map identifies three features of
the financial institution’s “landscape” to guide the liti-
gator’s discovery:

(1) People—Who were the people (department,
function, title, name) involved in the actions at
issue?

(2) Process—What did they do? What were their
roles?

(3) Technology—Where is the information stored? In
what format?

Financial institutions structure and organize themselves
according to their products and services, each of which
has, at its core, a transaction with a “life cycle”26 having
three phases: (1) Pre-Deal; (2) Deal; and (3) Post-Deal.2
Each of the three transaction phases in the product life
cycle will have distinct and operational characteristics:
People, Processes, and Technology. Therefore, in creat-
ing a high-level DRM, the first step will be to create a
matrix with the transaction life cycle on one axis and
the operational characteristics (people, process, and
technology) on the other axis. The matrix framework
can be seen in Exhibit 1 below:

Exhibit 1
Pre-Deal Deal Post Deal
People
Process
Technology

The Discovery Road Map matrix shown above will
need to be created for each specific product line and/or
business line. It can be used at a high level in directing
discovery. For example, the DRM can be used to assist
the plaintiff’s attorney to understand the details of a
product throughout its life cycle, articulating the roles
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of the people, processes and technology in supporting
the specific product line. The DRM can also be used to
progressively narrow down the focus of discovery
through a single field in the matrix, such as the technol-
ogy used to develop and present a product in the “Pre-
Deal” phase. The Discovery Road Map functions both
as an exhaustive checklist of all available discovery
options and as a tool to support discovery focused on
the particular elements of an attorney’s interest.

For illustrative purposes, we will present an exam-
ple of a litigation team’s use of the Discovery Road
Map to direct a focused discovery related to derivative
transactions at a bank. This is shown in Exhibit #2 on
page 39. As presented, the initial, high-level DRM pres-
ents a detailed, yet somewhat basic, understanding of
derivatives transactions.28 The next level of “magnifica-
tion” will examine a specific financial institution, and
will lead to an increasingly detailed and specific identi-
fication of details, down to the level required to discov-
er the evidence necessary to build the case. While the
overall structure of the DRM will remain the same, each
type of transaction will require a unique DRM. An
examination of equity underwriting, fixed income
transactions, or syndications would each require a
uniquely designed DRM to facilitate discovery. More-
over, a more detailed DRM can produce a more focused
request. Some examples of this progressive movement,
from the general to the specific, follow.2

Pre-Deal

Process

The pre-deal process includes the development of a
new product or the mutation of an existing product.
Included in this phase is the generation of the idea, and
the shaping of it into a marketable product. This
involves working with bank clients to determine their
product needs and the features or constraints necessary
to make a product viable.

While the creation of a new financial product goes
through a series of developmental stages, all must go
through a new product approval process. This is a high-
ly structured and documented review, which includes a
wide range of functions in the financial institution. The
new deal process can be extremely valuable in demon-
strating what an individual and, by extension, the
financial institution “knew or should have known,” and
documenting pre-existing knowledge of a transaction.

Once a product has made it through the new prod-
uct approval cycle, it must gain “Transaction Authori-
ty.” Transaction Authority creates and delegates author-
ity to execute these new deals, including any
constraints such as transaction size or the type of insti-
tutions with which to trade. It is not, however, the
authority to execute a specific deal.

People

There are numerous people involved in the Pre-
Deal process located throughout the organization. Once
an opportunity is spotted and nurtured by line manage-
ment, it moves through the New Product Committee.
The membership of this committee is typically com-
prised of senior executives from several departments
(each of which can be the subject of a detailed DRM),
including operations, product control, risk manage-
ment, legal, compliance, audit, credit, and financial con-
trol. After submission, the proposal is reviewed and the
committee members make recommendations for any
modifications necessary before they grant their
approval. Final approval of the product often requires
review and signature by senior management.

Once approved as a new product, authority for a
specific transaction is typically controlled by senior
management. For example, the head of trading for the
relevant trading desk will either approve or reject a
new trading product such as a new Derivative, Foreign
Exchange or other trading product. In addition, global
risk management and compliance will typically be
required to give their approval to execute a transaction
of a certain size or duration (maturity), or for a given
type of customer. Discovery in the Pre-Deal process
establishes that certain types of deals were widely
reviewed and approved, and individual transactions
were authorized by department or trading desk heads.

Technology

Technology used in the Pre-deal process tends to be
very flexible and includes spreadsheets or other front
office30-designed analytics that facilitate product cus-
tomization. This type of technology allows for numer-
ous (discoverable) product iterations to meet the cus-
tomer’s needs. Once approved by the New Product
Approval Committee, often one-off, customized tech-
nology is created to structure and price the transactions.
The institution will likely wait to determine the success
of product before it invests heavily in technology to
make routine pricing and booking. Documentation of
the New Product Approval Committee and the Transac-
tion Authority will be available in standard databases
such as e-mail and in customer information systems
such as C.R.M. systems (Customer Relationship Man-
agement). These approval processes will also have digi-
tal and paper trails in the risk management system, as
well as standard document repositories.

Deal

Process

The Deal process covers three important areas: (1)
client management; (2) deal approval and execution;
and (3) trade processing. Client management is a critical
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step in the life cycle3! of the deal. As part of client man-
agement the transaction is described, presented and
ultimately sold to the client. Depending upon the size
and structure of the product, this will involve a series of
meetings with the client and follow-up discussions
before the client is ready to execute a transaction. Next
is the execution of the trade. At the point of trade exe-
cution, the client relationship manager is required to
obtain authorization of the specific transaction. Transac-
tion approval may require sign-off by senior manage-
ment or may simply require the examination of credit
exposure using a database to determine if an appropri-
ate credit line exists.

Once approval is gained, the front office will exe-
cute the trade. The process of trade execution varies
substantially and depends upon the type of transaction.
For example, execution is simple for the purchase of
currency (Foreign Exchange or FX), which is conducted
over a telephone, or it can be a complicated execution
involving a web of highly structured transactions. Upon
execution, the trade will then be processed in the inter-
nal systems that are used to track all aspects of the deal.

People

The “Deal” stage, like the Pre-Deal stage, involves a
wide variety of people from various groups within the
financial institution. Client Management represents the
front line, or sales, of the institution. Each product area
will have a group of people who are focused on client
management. The larger institutional relationships have
both a sales person for each product area and a senior
Relationship Manager (RM).32 The RM is charged with
understanding and managing the client’s relationship
throughout the institution. She maintains contact with
the senior management of the customer and also facili-
tates transactions between the client and the institution.
The RM for a given client can be an important target for
discovery. She is not only a central warehouse of the
institutional information, but is also likely to have
attended all important internal and external client meet-
ings, and therefore, is a valuable source of discoverable
information.

Both deal approval and execution involve the par-
ticipation of a broad range of individuals at the institu-
tion. When a trade is to be executed, depending upon
the size and complexity of the trade, bankers from trad-
ing, credit, and risk management are involved. The
trader, who plays a different role from that of the sales-
person, is responsible for pricing, execution, warehous-
ing and hedging the deal. Risk management, including
the market risk and credit risk areas, as well as product
control, will oversee trade execution and the manage-
ment of the resulting risk from any trade.

Once the execution is complete, middle office and
operations personnel will take over to process the trade.

These individuals will make sure the trade is confirmed
and that it is documented in the appropriate systems.

Technology

The three sub-stages in the deal process (pre-deal,
deal and post-deal) require different types of technolo-
gy. The systems used in the deal stage are likely to be
robust and sophisticated. At this stage industrial-
strength tools are required to manage the enormous
volume and complexity of trades handled by the organ-
ization. In addition to the standard e-mail and recorded
phone lines, which are found throughout the entire Dis-
covery Road Map, client management will draw heavi-
ly on a Customer Relationship Management (CRM) sys-
tem/database. The CRM system/database warehouses
and catalogs institutional information about the cus-
tomer. Depending upon the system, it will contain call
reports, credit reports, and documentation of who visit-
ed the customer and when the visit occurred. This is
likely to be a very important database in the discovery
process. System type and functionality will vary greatly
among institutions because of the high cost of integrat-
ed, institution-wide CRM systems.

As the transaction moves to the execution phase, a
wide variety of systems will be used. Depending upon
the product, any of several front-office trading modules
may be used. In addition, several different risk systems
will be used, including a credit system to make sure
that the transaction is within credit limits and a risk
measurement system to measure the outstanding mar-
ket exposure. At the point of trade processing, the new
transaction will be placed into a system that is specific
to each type of transaction. In addition, other systems
likely to be used include Collateral Management sys-
tems and Confirm Management systems.

Post-Deal

Process

Two areas of the Post-Deal process are potentially
rich targets of discovery: risk reporting3 and books-
and-records systems.3* Risk reporting includes the
active measurement and analysis of the executed trans-
actions. During this time the trades will be reviewed to
make sure they fall into the required limits and that
appropriate procedures have been followed. The last
stage of the Post-Deal Process is when the transaction is
entered into the books-and-records systems of the insti-
tution.

People

The Post-Deal process involves a more limited set
of people than the previous two stages. In the Risk
Reporting stage, Global Risk Management, Credit Risk
and Product Control are involved in analyzing the risk
of the transaction. In the final stage the back office and
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accounting areas deal with each transaction to ensure
correct processing.

Technology

Several different risk systems may be used at the
Post-Deal stage, and in addition, a books-and-records
system may be utilized. These systems may draw upon
a centralized database for the information requirements,
or the information may have to be manually reproces-
sed into the final set of systems. Often these systems are
used for aggregation purposes and cannot handle the
peculiarities of complicated transactions. Therefore, for
non-traditional assets, books-and-records systems are
not likely to be a valuable source for Discovery.

Part lll—The Discovery Road Map “Zoom”
Function—Highly Focused Discovery

While the DRM can guide the plaintiff attorney to
the correct area, it is a gateway, rather than an end, for
highly targeted discovery. In order to further focus dis-
covery, the “zoom” function of the DRM, like the
MapQuest zoom function, must be used. At any point
along the “deal process,” a substantial drill-down can
and should be used to pinpoint the discovery requests.

An example will help to illustrate this point.
Assume the plaintiff attorney is attempting to gather
evidence about highly structured derivative transac-
tions sold by a financial institution that contributed to
its client’s demise. The plaintiff attorney must first
understand the deal phases (pre-deal, deal, and post-
deal) and the people, processes and technology that
were used in these transactions for drafting Requests
for Production (RFP). The attorney concludes that a key
piece of evidence is necessary to demonstrate that the
institution, at its most senior levels, not only under-
stood the details of the derivative product, but also
understood the implications of the derivative transac-
tion. We apply this as an example to a hypothetical
New Product Approval Process.

Example—New Product Approval Process

At this point, the attorney concludes that a drill-
down of the New Product Approval Process would
demonstrate knowledge of these derivative transactions
and of their implications. The attorney then requests a
“zoom” of the New Product Approval Process (NPAP),
an example of which is shown in Exhibit #2. The zoom
of the NPAP demonstrates both the people and the
processes associated with creating these transactions, as

Exhibit 2
Discoveﬂf Methodolog_y: People, Process and T echnology
Global Derivatives - Transaction Process
Pre-Deal Deal
People
eRelationship eSenior Mgmt i eFront-Office eTrading eMiddle *GRM eProduct Controllers
Management  eRelationship oCredit Office oCredit eMiddle Office
el egal Management *GRM eTax/Accounting
eProduct eCompliance
Controllers
eOperations
eTax/Accting
Process
eProduct eTrading oClient eDeal eMark-to eRisk eBooks & Records
Development Authorities Management Approval -Market Reporting eAccounting
& Execution & VaR eTax
Technology
eSpreadsheets  ePaper Trail oClient eTrading *Risk System eRisk Sys  eGeneral Ledger
eFront Office ePolicies Database System * Securities eCredit Sys eReg Reporting
Analytics eCredit eGlobal Client eCredit Processing eVaR Sys eAccounting
eRisk Systems Tracking Reporting System ¢ Confirm Mgt
System Systems eRisk * Collateral Mgt
System e Accting/
Processing
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well as the approvals necessary to allow these types of
transactions to be executed by the given institution.

The flow chart shows a typical NPAP. The idea for a
new product typically starts in the front office. The next
step is to draft a written description of the product/
new business. This written proposal is then taken to the
New Product Approval Committee. If it is determined
that the idea has merit and should be taken to the for-
mal committee, the written proposal is distributed to all
its members. The Committee has a broad functional
representation as shown in Exhibit #2. They then meet
to discuss the proposal. During that meeting the prod-
uct is reviewed and may be altered. The entire Commit-
tee, or one of its subgroups, may be required to meet
again in order to address concerns which may have
arisen subsequent to the aforementioned meetings. The
written proposal of the product then moves into the
approval stage in which all functional areas of the
group will sign off on the product. Although Exhibit #2
shows a typical New Product Approval Process, each
institution is likely to have specific requirements that
are unique to their institution. The details of these
unique requirements, as well as the names of the specif-
ic reports, should be contained in the New Product
Approval Policy Manual.

Understanding the details of the NPAP would
allow the plaintiff attorney to conclusively demonstrate
that senior management clearly understood the implica-
tions of the derivative transaction in question. Further-
more, in the minutes and documentation of the NPAP,
there will probably be detailed explanations of the
product’s uses and of its potential risks. The plaintiff
attorney may effectively use this information to help
prove the case.

Part IV—Summary and Conclusion

Modern global financial institutions have obtained
a size and complexity that render traditional discovery
methodologies obsolete. A litigation team can easily
become lost in a wilderness of complex technologies,
financial products, and business processes. The eco-
nomic benefits of representing a client in a financial
services litigation are easily destroyed by the costs
incurred in managing the flood of documents and with
identifying and organizing their relevant content. This
article presents examples of how the Discovery Road
Map can provide a scalable framework and a disci-
plined approach to the conception, formulation and
conduct of discovery—from framing document requests
through organizing and coding documents for proof at
trial. Beginning at the highest level of organization
through a “nine-box” matrix of the people, processes
and technology employed at each of the three character-
istic phases in the “life cycle” of each transaction, the

DRM methodology facilitates a progressively deeper
focus that allows the litigation team to obtain, identify
and link documents to each element of each cause of
action for each defendant. The resulting organization of
documents can then be employed to support the proof
at trial. The Discovery Road Map reduces waste by
allowing discovery to be surgical in its focus, linked to
specific elements of the cause of action and then coded
and organized to ensure completeness and efficient
presentation at trial.
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Who's in Charge?

The Lead Plaintiff Provisions of the PSLRA

Come of Age

By Jeffrey A. Klafter

l. Introduction

The Private Securities Liti-
gation Reform Act (the
“PSLRA”) established an elabo-
rate procedure for the appoint-
ment of the lead plaintiff(s)
charged with prosecuting a class
action. These provisions of the
PSLRA arose from Congress’
concern, expressed in the
House, Senate and Conference Committee Reports on
the bill, that class action securities litigation had become
a “lawyer-driven” enterprise in which law firms sought
to bring cases and then sought out nominally interested
plaintiffs in the hope of obtaining quick settlements.!
Congress sought to end this practice and protect
investors who join class actions by increasing “the like-
lihood that parties with significant holdings in issuers,
whose interests are more strongly aligned with the class
of shareholders, will participate in the litigation and
exercise control over the selection and actions of plain-
tiff’s counsel.”2

The statutory language, however, which was enact-
ed in 1995 as part of the Republican Party’s “Contract
with America,” is hardly a model of clarity. For much of
the last eight years, courts have had to wrestle with its
provisions with no guidance from the appellate courts.
In the last two years, however, both the Third and
Ninth Circuits have written extensive opinions on the
subject. In addition, while there is still lower court dis-
agreement on a number of provisions of the statute, cer-
tain of the previously unsettled areas appear to have
been settled. Auctions and unwieldy groups are out
and so is the appointment of “niche lead plaintiffs” to
cover additional securities or offerings. The two circuit
courts have also made it clear that the inquiry is a
sequential one, starting with the lead plaintiff candidate
with the largest financial interest, rather than a compar-
ative one. The type of evidence necessary to rebut the
presumption afforded the prospective lead plaintiff can-
didate with the largest financial interest has also been
addressed by a number of courts. Clearly, the law is not
settled on the lead plaintiff provisions, but the law has
certainly matured during the last eight years and is well
on its way to adulthood.

Il. The Circuits Speak

After years of refusing to consider lead plaintiff
issues on the grounds that such orders are not final
orders,3 both the Third and Ninth Circuits have now
had occasion to write extensive opinions on the subject.
While the Third Circuit decision arose from an appeal
of the attorneys’ fees awarded following a settlement of
the action, the Ninth Circuit broke with precedent to
issue a writ of mandamus vacating the district court’s
selection of lead plaintiff and counsel.

A. Cendant

In In re Cendant Corp. Litig.,* the Third Circuit Court
of Appeals took the opportunity to discuss the entire
statutory framework for the appointment of lead plain-
tiff. It clarified the approach to be utilized by district
courts in determining which movant is entitled to the
statutory presumption of “most adequate plaintiff” and
in determining whether the presumption has been
rebutted. In addition, as the lower court had utilized an
ex ante auction procedure to establish the attorney
award on appeal, the court dealt with the appropriate-
ness of employing an auction process under the
PSLRA.5 On a related matter, the court ruled on the rel-
evance of the fee arrangement reached between the
movant and its chosen counsel and of pay-to-play alle-
gations. Finally, the court staked out a well-reasoned
standard for appointing a group as lead plaintiff.

Finding the statutory language to be far from clear,
the court concluded that a district court must first
determine which movant has the “largest financial
interest” and then assess whether that movant “other-
wise meets the requirements of Rule 23.” The latter
inquiry, the court found, is simply whether the movant
has made a prima facie showing as to typicality and ade-
quacy. Once the presumption has been afforded to the
proper movant, the other movants (and not the defen-
dant) have the opportunity to either show that the pre-
sumptively most adequate plaintiff “will not fairly or
adequately protect the interests of the class” or “is sub-
ject to unique defenses that render such plaintiff inca-
pable of adequately representing the class.”® This
inquiry, the court emphasized, is not a relative one:
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[Olnce the presumption is triggered,
the question is not whether another
movant might do a better job of pro-
tecting the interests of the class than the
presumptive lead plaintiff; instead, the
question is whether anyone can prove
that the presumptive lead plaintiff will
not do a “fair[ ] and adequate[ ]” job.”

The court further properly held that if the presump-
tion has not been rebutted, the inquiry ends and the
presumptive most adequate plaintiff should be appoint-
ed lead plaintiff. If, on the other hand, the presumption
has been rebutted, the process must be renewed for the
next movant with the largest financial interest.8

With regard to fee arrangements, the Third Circuit
reasoned that the statutory scheme left little room for a
district court to delve into the fee arrangement between
the lead plaintiff and its chosen lead counsel. While the
court acknowledged that the willingness and ability of
the prospective lead plaintiff to select competent coun-
sel and negotiate a reasonable retainer agreement with
that counsel is relevant to the Rule 23 inquiry, it empha-
sized that the inquiry is a limited one:

We stress, however, that the question at
this stage is not whether the court
would “approve” that movant’s choice
of counsel or the terms of its retainer
agreement or whether another movant
may have chosen better lawyers or
negotiated a better fee agreement;
rather, the question is whether the
choices made by the movant with the
largest losses are so deficient as to
demonstrate that it will not fairly and
adequately represent the interests of the
class, thus disqualifying it from serving
as lead plaintiff at all.?

Applying these precepts, the court held that the dis-
trict court had properly rejected a challenge to the
appointment of the CalPers group, consisting of the
three largest public pension funds in the country, on the
grounds that the challengers had negotiated a more
favorable fee to the class.19 This fact, without more,
was, according to the court, insufficient to rebut the pre-
sumption. Only if the CalPers group failed to offer any
objectively adequate explanation for their choice of
counsel or fee agreement, however, might the presump-
tion have been rebutted.!! As the CalPers group clearly
had an objective basis for their choice of counsel and
had negotiated an extensive fee grid that was not
patently unreasonable, the district court was correct in
concluding that the presumption had not been rebutted
on this ground.12

The Third Circuit also considered whether the pre-
sumption had been rebutted by allegations that plain-
tiffs” counsel had made campaign donations to one of
the members of the CalPers group. While there was no
dispute that the campaign donations had been made,
there was no evidence that they played any role in the
selection of counsel.’3> Where, however, such allegations
could be substantiated, the Third Circuit made it clear
that the presumption would be rebutted.!4

On the subject of auctions to select counsel, the
Third Circuit emphatically ruled them impermissible
except in the rarest of circumstances.!> The PSLRA, the
court found, puts the choice of counsel squarely in the
control of the lead plaintiff, providing that “[t]he most
adequate plaintiff shall, subject to the approval of the
court, select and retain counsel to represent the class.”16
The district court’s role is only one of approval.l” This
conclusion, the Third Circuit found, is supported by not
only the statutory language, but also the legislative his-
tory that reflects a judgment on the part of Congress
that large investors are better equipped than the courts
to select appropriate counsel.!8

In reaching this conclusion, the Third Circuit
expressly rejected the rationale employed by Judge
Shadur in In re Banc One Shareholders Class Actions'® to
justify an attorney auction under the PSLRA. Judge
Shadur had reasoned that the presumption would be
rebutted for a prospective lead plaintiff who intended
to foist a fee agreement on the class that was not as
favorable as the fee agreement obtained by the court by
means of a bidding process. In this circumstance,
according to Judge Shadur, the presumption would be
rebutted unless the prospective lead plaintiff agreed to
the terms of the winning bid or to the counsel that prof-
fered the winning bid.20 In contrast, the Third Circuit
concluded that the prospective lead plaintiff would be
disqualified only if it could not offer a persuasive rea-
son for the terms on which it retained counsel. Then,
the selection process would shift to the movant with the
next largest financial interest that otherwise satisfied
the requirements of Rule 23.21 A district court has no
authority, the Third Circuit found, to then simply
appoint the movant whose lawyer offered to work for
less or condition the appointment of the presumptively
most adequate plaintiff on its agreement to accept as
counsel the winner of the bidding process or agree to
the winning bid terms with its own counsel. This, the
court found, is at odds with the PSLRA’s vesting of the
selection of counsel in the hands of the most adequate
plaintiff, not the court.22 Accordingly, the Third Circuit
concluded, the mere fact the court can obtain better fee
arrangement than counsel is not, in and of itself, suffi-
cient to rebut the presumption.?3
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A district court’s inquiry is limited, according to the
Third Circuit, “to whether the lead plaintiff’s selection
and agreement with counsel are reasonable on their
own terms.”24 To assess this, the court proffered the fol-
lowing non-exhaustive list of factors for the district
court to consider:

(1) the quantum of legal experience and
sophistication possessed by the lead
plaintiff; (2) the manner in which the
lead plaintiff chose what law firms to
consider; (3) the process by which the
lead plaintiff selected its final choice;
(4) the qualifications and experience of
counsel selected by the lead plaintiff;
and (5) the evidence that the retainer
agreement negotiated by the lead plain-
tiff was (or was not) the product of seri-
ous negotiations between the lead
plaintiff and the prospective lead coun-
sel.25

The court went on to state that:

We do not mean for this list to be
exhaustive, or to intimate that district
courts are required to give each of these
factors equal weight in a particular
case; at bottom, the ultimate inquiry is
always whether the lead plaintiff’s
choices were the result of a good faith
selection and negotiation process and
were arrived at via meaningful arms-
length bargaining. Whenever it is
shown that they were not, it is the
court’s obligation to disapprove the
lead plaintiff’s choices.26

The only circumstance in which the Third Circuit
indicated an auction could be permissible is remote at
best. The court hypothesized that where a prospective
lead plaintiff was repeatedly derelict in its duty to select
counsel and there is an absence of any other qualified
lead plaintiff, it would be appropriate for a court to
become involved in the counsel selection process and,
among other things, employ an auction.?” Applying
these principles, the Third Circuit reversed the lower
court’s decision to hold an auction, finding that there
was no evidence that the CalPers group’s process for
selecting counsel was inadequate.28

B. In re Cavanaugh

Largely following the Third Circuit’s lead, in In re
David Cavanaugh,? the Ninth Circuit found numerous
vices in the district court’s approach to the selection of
the lead plaintiff. Judge Vaughn R. Walker had appoint-
ed the lead plaintiff based on a comparison of fee agree-
ments as well as each movant’s knowledge of the case,

the extent of negotiations with their chosen law firm,
and their ability to monitor their chosen counsel’s per-
formance.30 Specifically, although the so-called
Cavanaugh group was presumptively the most ade-
quate plaintiff, the district court found the presumption
rebutted because a competing movant, Barton, had
negotiated a better fee arrangement.3!

The Ninth Circuit described the lead plaintiff selec-
tion process as a “simple three-step process.”32 First,
notice comporting with 15 U.S.C. § 78u-4(a)(3)(A)(i)
must be disseminated. Second, the presumptive lead
plaintiff must be determined, and third, the other
movants must have the opportunity to rebut the pre-
sumption.3? Similar to the Third Circuit, the Ninth Cir-
cuit described step two as involving a non-adversarial
prima facie showing and the third step as involving an
adversarial process. Also, consistent with the Third Cir-
cuit, the Ninth Circuit described the appointment
process to be sequential rather than comparative.3* In
contrast, the Ninth Circuit described the district court’s
approach as “a freewheeling comparison of the parties
competing for lead plaintiff, questioning them about
their business acumen, their knowledge of the lawsuit
and, especially, their fee arrangements with their
respective lawyers.”% Such a “beauty contest,” the
Ninth Circuit declared, is not permissible under the
PSLRA.36

The only permissible comparison is to weigh the
financial losses of the competing movants. Once the
movant with the largest financial interest has been
determined, the focus shifts to whether that movant
otherwise meets the requirements of Rule 23 and
whether the presumption afforded that movant has
been rebutted.?” That is not to say that the presumptive
lead plaintiff’s retention of counsel is irrelevant. The
Ninth Circuit stated that a district court has latitude as
to what information it considers in determining
whether the movant with the largest financial interest
“otherwise meets the requirements of Rule 23,” and
may examine counsel arrangements, but only for limit-
ed purposes.?® According to the Ninth Circuit, such
purposes would include “ensuring that the plaintiff is
not receiving preferential treatment through some back-
door financial arrangement with counsel or proposing
to employ a lawyer with a conflict of interest.”3 The
focus, however, according to the Ninth Circuit, is
whether the agreement “so reek][s] of self-dealing or
other impropriety as to suggest that the plaintiff may
have sold out the class’s financial interests to the
lawyer. . . .”40 Absent such extreme circumstances, a
prospective lead plaintiff has wide latitude in entering
into a fee agreement with its chosen counsel.#! Thus,
how advantageous a fee arrangement the proposed lead
plaintiff negotiated is not a proper inquiry and not a
basis for disqualification.*2
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Such pre-appointment arrangements, the Ninth Cir-
cuit observed, are poor indicators of a movant’s ade-
quacy as they are “inherently hypothetical and contin-
gent” and because a movant, knowing that a court will
ultimately have to approve a reasonable fee, may be
more concerned with retaining the best counsel than
obtaining the lowest fee.#3 There is nothing inherently
wrong, the Ninth Circuit reasoned, for a prospective
lead plaintiff to hire a law firm best equipped to intimi-
date defense counsel even though they may demand a
greater fee schedule.#* In contrast, Judge Walker’s
approach, the Ninth Circuit noted, would put pressure
on movants to retain counsel offering the lowest fees
rather than counsel believed to be able to do the best
job.45

Thus, with the Ninth Circuit’s decision in In re
Cavanaugh and the Third Circuit’s decision in Cendant,
fee arrangements with counsel, if objectively reasonable
and the product of negotiation, should not provide any
basis for a court to disqualify an otherwise appropriate
lead plaintiff. Moreover, these Circuits have settled the
question of whether an auction can be conducted in a
PSLRA case and whether a court can otherwise engage
in comparisons of the adequacy and typicality of the
competing movants. Since these decisions and since the
writing of this article, no district court has employed an
auction in a PSLRA case and no court has used an
arrangement with counsel to disqualify an otherwise
qualified movant. Therefore, although only two Circuits
have weighed in on these issues, they appear to have
been settled. As discussed below, however, there remain
other areas of disagreement among the courts.

lll. Making Sense of the Lower Courts

A. The Certification Requirement

Section 21 (D)(a)(2)(A) of the Exchange Act, 15
U.S.C.A. § 78u-4(a)(2)(A), and section 26(a)(2)(A) of the
Securities Act, 15 U.S.C.A. § 77z-1(a)(2)(A), state that
“each plaintiff seeking to serve as a representative party
on behalf of a class shall provide a sworn certification,
which shall be personally signed by such plaintiff and
filed with the complaint . . .” This seemingly straight-
forward provision has led to much controversy.

Shortly after the enactment of the PSLRA, in Greebel
v. FTP Software, Inc.,*6 Chief Judge Tauro of the District
of Massachusetts was called upon to decide whether,
and to what extent, a defendant is entitled to challenge
compliance with this requirement, and whether all con-
tenders for lead plaintiff status are required to file a cer-
tification. Finding that the failure to file a certification
with a complaint is “fatal” to the maintenance of a class
action, the court reasoned that “defendants have the
same interest in demanding compliance with these pro-
visions as they have with other requirements relating to

certification of a class.”4” The court further reasoned
that the provision embodying the certification require-
ment stands in contrast to section 21(D)(a)(3)(B), which
affords a right to rebut the presumption that the
movant with the largest financial interest who other-
wise satisfies the requirements of Rule 23, but only on
the part of other members of the class.4

On the issue of who needs to file a certification, the
court found the statutory language, which only requires
a certification to be filed with a complaint, to be deter-
minative.4® In contrast, the court observed, a contender
for lead plaintiff status is not required to file a com-
plaint, but can seek appointment by filing a motion.50
The court also found the issue resolved by the Senate
Committee Report and the Conference Committee
Report, both of which expressly state that a certification
need not be filed with a motion for appointment as lead
plaintiff.51

Two years later, departing from Greebel somewhat,
the court in Carson v. Merrill Lynch, Pierce, Fenner &
Smith, Inc.52 concluded that the failure to file a certifica-
tion with a complaint was not fatal to the maintenance
of a class action. Rather, the court concluded, that such
failure could be cured with the filing of an amended
complaint.53 The circumstances before the court in Car-
son, however, appear to have been sui generes. For some
reason, the class action had been initiated without any
effort to comply with the requirements of the PSLRA
and Carson was seeking to be replaced by new named
plaintiffs who would in turn comply with the certifica-
tion and other requirements.>*

More relevant to the import of the certification
requirements is Burke v. Ruttenberg.> In that case, the
court rejected the plain language of the statute to hold
that the certification requirement applies to all con-
tenders for lead plaintiff, regardless of whether they
filed a complaint.5¢ In so doing, the court relied on the
court’s decision in Chill v. Green Tree Financial Corp.,>”
which had relied solely on the selective portions of the
legislative history to bolster its conclusion. Congress,
according to these courts, had expressed a desire that
“basic information about the lead plaintiff should be
provided at the outset of the litigation.”>8 Putting aside
the import of a Senate Report, that very report confirms
that the certification requirement runs with the filing of
a complaint.?® These courts also found it “anomalous, if
not perverse to require sworn certifications from only
the plaintiffs named in a complaint, but then allow
other persons to be appointed as Lead Plaintiffs. . . . 760
These and other policy arguments advanced by these
courts carry some weight but ignore the statutory lan-
guage that speaks otherwise. As this area is unsettled,
the safest course of action is to submit a certification
regardless of whether the movant is filing a complaint.
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Adding more confusion to a seemingly clear provi-
sion is the recent decision in In re Eaton Vance Corp.
Securities Litigation.! There, the court held that a named
plaintiff added to an amended complaint after the com-
pletion of the lead plaintiff appointment process could
not serve as a class representative because he had not
served a certification with the amended complaint. This
decision is unprecedented and at odds with several
courts, which have held that the appointment of lead
plaintiffs and the certification of a class are separate and
distinct inquiries.62

B. Determining the Largest Financial Interest

In most lead plaintiff contests, the financial interests
of the prospective lead plaintiffs are neither close nor in
dispute. Rather, the selection of the lead plaintiff is
determined on other grounds. Certain contests, howev-
er, have required an analysis of just what the “largest
financial interest” means. Chief among them is the dis-
pute that arose between the New York City Pension
Funds (“NRCPF”) and New York State Common Retire-
ment Funds (“NYSCRF”) for control of the In re
McKesson HBOC, Inc. Securities Litigation.

Each of these movants took the position before the
district court that they had the largest financial interest
in the relief sought. In order to permit a meaningful
analysis of their contentions, the court required each of
these movants to exchange trading data and file a joint
submission covering the following four perspectives on
losses:

(1) The number of shares purchased during the class
period;

(2) The number of net shares purchased during the
class period;

(3) The net funds expended during the class period;
and

(4) Approximate losses from the alleged fraud.®3

The parties had varied interpretations of each of
these seemingly straightforward calculations due to the
merger that occurred in the midst of the class period.
As a result, HBOC shares were purchased prior to the
merger, exchanged for McKesson HBOC shares in the
merger, and McKesson HBOC shares were purchased
following the merger. Due to these circumstances, the
court found the first two factors of little help in assess-
ing the relative financial interests of these two movants.

With regard to the third factor (net funds expend-
ed), the court found that NYSCRF had expended a net
total of $15,006,015 and that NYCPF had net receipts of
$681,298. Although not dispositive, the court reasoned
that a net purchaser would have a greater interest in the
litigation as they purchased shares during the class
period and were left “holding the bag.”¢* A net seller,

the court observed, has arguably profited more from
the fraud than it has been injured.®> Other courts have
similarly declined to resolve this issue.

Turning to the last factor (the approximate losses
from the fraud), NYCPF and NYSCRF had offered dif-
fering standards for evaluating it. NYCPF urged that all
economic losses be considered, while NYSCRF main-
tained that only damages caused by the alleged fraud
should be included.t¢ Finding the legislative history to
be devoid of any insight on this dispute, the court
noted that a dictionary definition of the phrase “finan-
cial interest” would support the latter interpretation,
but found it unnecessary to resolve this issue, as it con-
cluded that NYSCRF’s economic loss and damages
exceeded those of NYCPFE.6”

Other courts have similarly avoided delving deeply
into this issue. For example, in In re Critical Path Securi-
ties Litigation,®8 the district court concluded that the
analysis must focus on the “potential recovery” and
that assuming the inflation were constant during the
class period, the number of net shares purchased would
be determinative.®® The court went on, however, to hold
that these damages must be supplemented by in-and-
out damages, but offered no methodology for comput-
ing them.”0 Indeed, to afford in-and-out damages is
contrary to the court’s presumption that inflation was
constant during the class period.”!

As the district court noted, other courts have
appointed in-and-out traders as lead plaintiffs.”2 None
of these decisions, however, employed an appropriate
damage analysis to determine whether the in-and-out
traders had recognizable damages. Rather, their losses
were simply included in determining the overall losses
of the movant.

In Royal Ahold, the court noted two methods for
ascertaining the largest financial interest, the “net/net”
method and the “FIFO” method. The former, the court
stated, involves consideration of, among other things:
“(1) the number of shares purchased by the movant
during the class period; (2) the total net funds expended
by the plaintiffs during the class period; and (3) the
approximate losses suffered by the plaintiffs.”73 The lat-
ter method is determined by adding “(1) shares pur-
chased and sold during the class period; (2) shares pur-
chased during the class period and sold during the
90-day look-back period; and (3) shares purchased dur-
ing the class period and retained after the 90-day look-
back period.”7* Declining to resolve which method to
employ, the court stated that it would assume one of
the movants had the largest financial interest and
resolve the lead plaintiff issue on other grounds.”>

The apparent unwillingness of courts to conduct
anything other than a rudimentary damage analysis is,
in all likelihood, a product of the complexities involved
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in a full-blown damage analysis and the cause of exten-
sive potential for disagreement. For example, two
equally qualified damage experts can reach dramatical-
ly different conclusions on whether particular events
during the class period either caused any inflation or
reduced the inflation. There can also be disagreements
on whether the proper approach to inflation should
involve constant inflation throughout the class period
or something else. Further, as these issues are best con-
sidered on a fully developed record, the lead plaintiff
stage of the action seems to be a particularly inappro-
priate time to engage in such an analysis. Thus, we can
expect courts to continue to make use of the four-factor
test set forth above and basic damage principles in
determining which movant has the largest financial
interest in the relief sought. The recent wave of mutual
fund cases, however, may sorely test the ability of
courts to utilize the same principles. The appropriate
measure of damages to investors is far from clear, and
losses may be wholly unrelated to the improper trading
at issue on those cases. The movants have argued that
the dollar amount invested is the determinative factor.
Whether the courts will embrace that standard remains
to be seen.

C. The Extent to Which Groups Are Still
Permissible

Following Cendant, which involved a group of three
institutional investors, those lower courts that have had
the opportunity to address the propriety of groups have
appointed groups consistent with the Third Circuit’s
standard. Thus, in Janovici v. O’Hanlon,’6 the court
appointed the Cedar Street Group, consisting of the
Cedar Street Fund and the Cedar Street Offshore
Fund—two related institutional investors, and an unre-
lated individual investor. Similarly, in Royal Ahold, the
court appointed The Public Employees Retirement Sys-
tem of Colorado (“CoPERA”) and Generic Trading of
Philadelphia, LLC (“Generic”).”7 In contrast, no court
since Cendant has appointed any unwieldy group to
lead a securities class action.”8

The courts have also rejected attempts by lead-
plaintiff movants to be added as a lead plaintiff to
ensure that the lead plaintiffs have standing to assert all
of the claims at issue in the litigation. The courts have
characterized this argument as the “niche plaintiff”
argument. In each decision, rather than appointing mul-
tiple lead plaintiffs comprised of competing movants,
the courts have opted for the appointment of a single
strong lead plaintiff with authority to add additional
name plaintiffs to the action as needed to represent sub-
classes. In Weinberg v. Atlas Air Worldwide Holdings,
Inc.,” for example, the court refused to add one of the
movants as a lead plaintiff, even though the presump-

tive lead plaintiff lacked individual standing to assert
Securities Acts claims or sue a particular defendant.80 In
addition to finding this argument to have been rejected
by at least two courts within the Southern District,8! the
court reasoned that appointing multiple lead plaintiffs
would “fracture the litigation” and be inconsistent with
the purposes of the PSLRA .82

Similarly, in Enron, various movants sought
appointment as co-lead plaintiffs to represent pur-
chasers of preferred stock, bonds, and notes issued by
Enron. Framing the issue as one of typicality, the court
found that identity of claims is not required and that
there is ample authority for the ability of purchasers of
one security issued by a defendant to represent pur-
chasers of other securities issued by that defendant.83
The court further concluded that to appoint multiple
lead plaintiffs to represent each purportedly disparate
interest “would fracture this litigation into hundreds of
classes or subclasses and obstruct any efficient and con-
trolled progress” and that this result must give weight
to the appointment of a single strong lead plaintiff.84

Nevertheless, recognizing that certain of the “niche
plaintiff” arguments may have a place at the class certi-
fication stage, the court gave leave to raise these issues
again at such time.8 Thus, the emerging view appears
to be that absent a clear conflict or jurisdictional imped-
iment, a court is unlikely to appoint competing mov-
ants as co-lead plaintiffs.

D. Rebutting the Presumption

The PSLRA provides that the presumption in favor
of the most adequate plaintiff “may be rebutted only
upon proof by a member of the purported plaintiff class
that the presumptively most adequate plaintiff . . . will
not fairly and adequately represent the interests of the
class.”86 In recent years, creativity has not been lacking
in means to demonstrate the requisite proof. Extensive
investigatory efforts have been devoted by competing
movants in the hope of unearthing some conflict or
other incapacitating fact. These efforts, however, have
met with mixed results.

1. Jurisdictional Defenses

The facts of Royal Ahold are illustrative. Union Asset
Holding AG (“Union”), a Dutch company, and the Gen-
eral Retirement System of Detroit (“Detroit”) sought
appointment as co-lead plaintiffs over the action and
asserted that this group was presumptively the most
adequate plaintiff. Although the Union/Detroit group
arguably had greater losses, CoPERA and Generic
argued that Union suffered from substantial conflicts of
interest and jurisdictional defenses which rendered it
atypical of the members of the class.
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Specifically, CoOPERA and Generic maintained that
one of Union’s owners, Rabobank, acted as an under-
writer or co-manager for offerings of Ahold securities,
rendered research reports on Ahold, acted as a member
of the syndicate that provided loans to Ahold, and
therefore had access to non-public information during
the class period. Moreover, CoOPERA and Generic con-
tended that Union is a foreign entity that purchased for-
eign securities of Ahold on a foreign exchange and is
therefore subject to jurisdictional defenses. On a related
point, CoPERA and Generic argued that Union faced
unique issues in certifying a class including similar for-
eign purchasers on foreign exchanges because foreign
jurisdictions may not give res judicata effect to an opt-
out notice.

The court agreed with the latter two arguments and
found them sufficient to rebut the most adequate plain-
tiff presumption.8” Noting that subject matter jurisdic-
tion for claims of a foreign purchaser on a foreign
exchange must rest on the “conduct” test,8 the court
observed that while a portion of the alleged fraud
occurred at Royal Ahold’s U.S. Foodservice subsidiary,
the statements at issue were disseminated by Royal
Ahold in the Netherlands. Moreover, the alleged fraud
also involved Royal Ahold’s foreign joint ventures and
conduct at an Argentine subsidiary of the company.8?
These facts, the court found, raised a unique defense
that threatened to divert a substantial amount of time
and effort from the prosecution of the class’s claims and
that created an incentive to avoid proving purely for-
eign wrongdoing.?0 The court also agreed with the
argument advanced by CoPERA and Generic that for-
eign purchasers may not be included in any certified
class because foreign jurisdictions might not enforce a
judgment predicated on an opt-out notice.!

2. Relationships Between the Lead Plaintiff or Its
Owners and the Defendant

The court in Royal Ahold also addressed CoPERA
and Generic’s arguments concerning the relationship
between Union and Rabobank, but held, however, that
mere financial ownership, absent any direct transfer of
non-public information, is not a disqualifying factor.2

Similarly, in A.F.1K. Holding SPRL v. Fass,” the
court held that the presumption had not been rebutted
by evidence that the grandparent company of one of
the proposed lead plaintiffs had loans outstanding of
almost $20 million. According to the objectors to the
lead plaintiff’s appointment, the lead plaintiff’s incen-
tive was to recover its grandparent company’s $20 mil-
lion rather than its $650,000 in losses.?* Although the
court found that this relationship created a “nascent
conflict,” it concluded that it was akin to the type of
conflict a continued holder of securities in the defen-
dant issuer has.% Such a conflict, however, the court

noted, has been held by the Third Circuit in Cendant not
to raise a disabling conflict.”¢ Accordingly, the court
concluded, even a loan directly from the lead plaintiff
to the defendant issuer in and of itself would not rebut
the presumption. It would require, according to the
court, not only evidence of direct contact between the
prospective lead plaintiff and the defendant, but also
evidence that the lead plaintiff had been privy to non-
public information and traded on it.%7 This, of course, is
virtually impossible to prove absent discovery, and
courts will not likely permit discovery on this issue as it
could substantially delay the appointment of the lead
plaintiff.

3. Contributory Negligence

New Jersey’s entry into the lead plaintiff arena has
also spawned new case law on what type of evidence is
sufficient to rebut the most adequate plaintiff presump-
tion. In two recent cases, competing movants to New
Jersey argued that New Jersey was subject to unique
defenses concerning its investments in the subject secu-
rities because New Jersey officials had criticized the
state’s Department of Investment and blamed it for the
state’s losses.?8 Both decisions rejected this argument,
finding that New Jersey’s investments in each subject
security were never publicly criticized, and that even if
New Jersey was negligent, contributory negligence is
not a defense to securities fraud.”

4. The Selection of Counsel

Both decisions also involved challenges to New Jer-
sey’s adequacy based upon its manner of selecting
counsel. In Craig, the court noted that the Ninth Circuit
and Third Circuit are in agreement that the inquiry con-
cerning choice of counsel is a limited one, focused sole-
ly on whether the lead plaintiff’s choice is so devoid of
any reasonable basis. It observed, however, that district
courts in Illinois and elsewhere have disagreed.® Con-
cluding that it had some latitude on this issue, since the
Seventh Circuit has not reached this issue, the court
found it appropriate to require New Jersey to make
supplemental submissions addressing the five factors
that the Securities and Exchange Commission suggest-
ed should be addressed before appointing a lead plain-
tiff.101

In Motorola, the court addressed the same type of
“pay-to-play” allegations concerning the selection of
counsel that were found lacking in Cendant. Although
the Bergen Record had reported that Governor
McGreevey’s administration considered hiring firms
that made political contributions to the governor, the
court found no evidence of impropriety, as the article
made no mention of Motorola or the firms selected to
represent New Jersey in the litigation.102 In addition,
the court noted, the chosen counsel for New Jersey had
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submitted a sworn affidavit that neither the individual
lawyers nor their firm had made or caused others to
make political contributions to Governor McGreevey.103
Given this uncontroverted evidence, the accusations to
the contrary carried no weight.104

5. Investment Advisers, Day-Traders and Hedge
Funds

As Congress intended, public pension funds have
not been the only contenders for lead plaintiff status.
Investment advisers, day-traders and hedge funds have
come forward in select cases, but have been met with a
plethora of challenges to their typicality.

In Suprema Specialties, the movant with the largest
financial loss, StoneRidge Investment, was an invest-
ment adviser that had invested in Suprema itself as well
as on behalf of twenty-two clients.1% The court found
several grounds for disqualifying StoneRidge as lead
plaintiff. First, StoneRidge had not submitted any evi-
dence that it had obtained permission from its clients to
seek lead plaintiff status on its behalf or was attorney-
in-fact for its clients.106 Moreover, unlike other account
managers who had been held to be adequate lead plain-
tiffs, StoneRidge did not function as a “single investor”
with its clients.107 Further, the court found that Stone-
Ridge could not qualify as a group since no certifica-
tions had been submitted by its clients, and that even if
they had, the group would be unwieldy and barred by
the Cendant decision.108

Taking a different track from the district court in
Suprema Specialties, the district court in HPL Technologies
appointed an investment adviser whose losses dwarfed
those of the other movants as lead plaintiff.10 There,
the investment adviser did not retain beneficial owner-
ship of the shares purchased and had complete invest-
ment authority, but there was no evidence before the
court that it had authority to commence suit on behalf
of its clients.110 The court, however, found the invest-
ment adviser to be the “real party in interest” as it
made the actual purchases at issue and, based upon the
submissions made to the court, “had complete discre-
tion over its clients” accounts.”!11 Perhaps, the court’s
conclusion was influenced by the fact that the invest-
ment adviser was the only institutional plaintiff seeking
lead plaintiff status and its losses dwarfed those of the
other movants. Judge Walker has previously expressed
a preference for institutional investors.112

The district courts have also reached differing con-
clusions as to whether hedge funds and day traders can
serve as lead plaintiffs. The district courts in both In re
Microstrategy Inc. Securities Litigation113 and In re Bank
One Shareholders Class Action'4 declined to appoint such
entities, finding their trading strategies to be atypical.
The better reasoned approach is embodied by the

majority of decisions which have aptly recognized that
even sophisticated investors can be the victims of
fraud.115

IV. Conclusion

While two circuit courts have provided some con-
sistent clarity on the lead plaintiff appointment process,
and the district courts have reached agreement on such
issues as what types of groups may be appointed as
lead plaintiffs, there remains much disagreement at the
district court level on many of the issues which arise in
the typical case. Thus, although the lead plaintiff provi-
sions of the PSLRA have matured somewhat, at age
eight, they clearly have more room for growth. Absent
the unusual case which will present an opportunity for
another circuit court to address these issues, this
growth will necessarily be driven by lower court deci-
sions which hopefully will reach some consensus on
more of the relevant issues.
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See also In re Milsetone Scientific Sec. Litig., 183 ER.D. 404, 414
n.11 (D.N.]J. 1998) (suggesting section 10(b) damage standards
would govern lead plaintiff appointment). Cf. In re Ribozyme
Pharmaceuticals, Inc. Sec. Litig., 192 ER.D. 656, 659-61 (D. Colo.
2000) (rejecting use of PSLRA damage limitations in determin-
ing the largest financial interest, finding “retention losses” to be
the determinative factor).

156 F. Supp 2d at 1108 (citing In re Cirrus Logic Sec., 155 ER.D.
654, 661-662 (N.D. Cal. 1994) (finding in/out traders can recover
damages and can serve as class representatives)); Green Tree Fin.
Corp., 181 ER.D. at 411 (including in/out losses in “financial
interest” for selection of lead plaintiff); see also In re Royal Ahold
N.V. Sec. and ERISA Litig., 219 ER.D. 343 (D. Md. 2003) (appoint-
ing Generic Trading as co-lead plaintiff even though it is a day-
trader).

219 ER.D. at 349.

Id.

Id. at7.

2003 U.S. Dist. LEXIS 22315 (E.D. Pa., Nov. 25, 2003).

See also A.F1.K. Holding SPRL v. Fass, 216 ER.D. 567, 576 (D.N.].
2003) (appointing two-member group consisting of an unrelated
individual and institution); In re Crayfish Company Sec. Litig.,
2002 U.S. Dist. LEXIS 10134 (S.D.N.Y. 2002) (finding seven-mem-
ber group not to be cumbersome and appointing as lead plain-
tiff); In re Orthodontic Centers of America, Inc. Sec. Litig., 2001 U.S.
Dist. LEXIS 21816 at *13-16 (E.D. La., Dec. 19, 2001) (appointing
group of four unrelated individuals and a church as co-lead
plaintiff).

See, e.g,. Smith v. Suprema Specialties, Inc., 206 F. Supp. 2d 627, 635
(D.N.J. 2002) (refusing to appoint aggregation of twenty-two
unrelated plaintiffs).

216 ER.D. 248 (S.D.N.Y. 2003).
Id. at 253.

In re Crayfish, 2002 U.S. Dist. LEXIS 10134 (S.D.N.Y. 2002) and In
re Initial Public Offerings Sec. Litig., 214 FR.D. 117, 122-23
(S.D.N.Y. 2002) (finding addition of class representatives to rep-
resent sub-classes to be consistent with the PSLRA).

Weinberg, 216 ER.D. at 254.

83.
84.
85.

86.
87.
88.

89.
90.
91.

92.
93.
94.
95.
96.
97.
98.

99.

206 FR.D. at 445-46.
Id. at 451.

Id.; see also In re McKesson HBOC, Inc. Sec. Litig., 79 F. Supp. 2d
1146, 1150-151 (N.D. Cal. 1999) (finding niche plaintiffs had not
met burden of showing a conflict to rebut the statutory pre-
sumption); cf. In re Cendant Corp. Sec. Litig., 182 ER.D. 144
(D.NJ. 1998) (finding conflict on the part of the lead plaintiffs
(stock ownership in one of the defendant underwriters) required
separate representation for preferred share purchasers); see also
Cable & Wireless, 217 FER.D. 372 (appointing both foreign institu-
tion and domestic individual movants, concluding that foreign
movant could not represent domestic purchasers and domestic
movant was not an institution); cf. Royal Ahold (appointing
domestic institution as sole lead plaintiff rather than foreign
institution); see also Laborers Local 128 Pension Fund v. Campbell
Soup Co., 2000 U.S. Dist. LEXIS 5481 *11 (D.N.J. 2000) (appoint-
ing individual and institutional competing movants as co-lead
plaintiffs to promote diversity); In re Oxford Health Plans, Inc.,
182 FR.D. 42, 51 (S.D.N.Y. 1998) (same).

15 U.S.C. § 78u-4(a) (3)(B)(iii)(II) (emphasis added).
Royal Ahold, 219 ER.D. at 350-354.

The “conduct” test focuses on whether conduct in the United
States had a role in the perpetration of a fraud on foreign
investors. Id at 351.

Id. at 352.
Id.

Id. at 354. The court distinguished Cable & Wireless on the
ground that in that case, the only qualified domestic purchaser
was not an institution, while in Royal Ahold, all of the relevant
movants were institutions. Id.

Id. at 353.

216 FR.D. 567 (D.N.]. 2003).

Id. at 574.

Id. at 575.

Id. (citing Cendant, 264 F.3d at 243-44).
216 FR.D. at 576.

In re Motorola Sec. Litig., 2003 U.S. Dist LEXIS 12651 (N.D. IIL
July 23, 2003); Craig v. Sears Roebuck & Co., 253 F. Supp. 2d 1046
(N.D. I11. 2003).

Motorola, 2003 U.S. Dist LEXIS at *15-16; Craig, 253 F. Supp. 2d
at 1048.

100. Craig, 253 F. Supp. 2d at 1050.

101. According to the court, these factors are :

(1) What procedures did the plaintiff follow to identi-
fy a reasonable number of counsel with the skill and
ability necessary to represent the class in the pending
matter? (2) What procedures did the plaintiff follow
in inviting competent counsel to compete for the right
to represent the class? (3) What procedures did the
plaintiff follow to negotiate a fee and expense reim-
bursement arrangement that promotes the best inter-
est of the class? (4) On what basis can the plaintiff
reasonably conclude that it has canvassed and active-
ly negotiated with a sufficient number of counsel and
obtained the counsel that is likely to obtain the high-
est net recovery to the class? (5) Did the plaintiff
make inquiries into the full set of relationships
between proposed lead counsel and the plaintiff and
the other members of the class, and did the plaintiff
reasonably conclude either that there are no such rela-
tionships or that they did not adversely affect the
exercise of the plaintiff’s or counsel’s fiduciary obliga-
tions to the class?
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102.
103.
104.

105.
106.

107.

108.

NEW YORK STATE

B

253 F. Supp. 2d at 1049 (citing Third Circuit Task Force Report on
Selection of Counsel, 74 Temple Law Review 689, 765 (2001)).

Motorola, 2003 U.S. Dist LEXIS at *18-19.
Id. at 19.

See also Casden v. HPL Tech., Inc., 2003 U.S. Dist. LEXIS 19606, *26
(N.D. Cal., Sept. 29, 2003) (analysis of counsel did not support
conclusion that “the presumptive lead plaintiff’s choice of coun-
sel was so irrational, or so tainted by self-dealing or conflict of
interest, as to cast genuine and serious doubt on that plaintiff’s
willingness or ability to perform the functions of lead plaintiff.”
(quoting In re Cavanaugh, 306 F.3d at 732-33)).

206 F. Supp. 2d at 633-34.

Id. at 634 (citing Ezra Charitable Trust v. Rent-Way Inc., 136 F.
Supp. 2d 435, 441 (W.D. Pa. 2001)) (asset manager should pro-
vide evidence that it “acts as attorney-in-fact for its clients and
is authorized to bring suit to recover for, among other things,
investment losses”).

206 F. Supp. 2d at 634. The court contrasted StoneRidge with the
Connecticut funds under the sole control of the state Treasurer
appointed in In re Waste Mgmt., Inc., 128 F. Supp. 2d 401 (S.D.
Tex. 2000) and the group of “affiliated pension funds or mutual
funds under common management” appointed in Sakhrani v.
Brightpoint, Inc., 78 E. Supp. 2d 845, 84647 (S.D. Ind. 1999).

Id. at 635.

109.
110.
111.
112.
113.
114.
115.

2003 U.S. Dist. LEXIS at *26-27.

Id. at *27.

Id. at *30-31.

See In re Cavanaugh, 306 F.3d at 731.

110 E. Supp. 2d 427 (E.D. Va. 2000) (options trader).
96 E. Supp. 2d 780 (N.D. Ill. 2000) (hedge fund).

See Royal Ahold, 219 FR.D. at 354 (“where false information and
misleading omissions pollute the market, all types of investors
are injured”); In re Oxford Health Plans, Inc. Sec. Litig., 199 ER.D.
119, 123 (S.D.N.Y. 2001) (“a difference in the amount of dam-
ages, date, size, or manner of purchase will not render the claim
atypical.”); Saddle Rock Partners, Ltd. v. Hiatt, 2000 U.S. Dist.
LEXIS 11931 at *10-11 (S.D.N.Y., Aug. 21, 2000) (rejecting argu-
ment that trading strategies, including being a day-trader, ren-
dered candidate atypical); In re CMS Energy Sec. Litig., 312 F.
Supp. 2d (E.D. Mich. 2004) (finding length of time shares are
held does not affect the typicality of the claim); cf. Motorola, 2003
U.S. Dist. LEXIS at *15-16 (contributory negligence not a
defense to securities fraud).

Jeffrey A. Klafter is a founding partner of Klafter

& Olsen LLP and has been prosecuting securities class
actions on behalf of investors for over twenty years.
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The Elusive Definition of Primary Liability Under
Section 10(b) of the Securities and Exchange Act of 1934

By Anthony J. Harwood

I. Introduction: Central
Bank Rejects Aiding and
Abetting Liability
In Central Bank of Denver,

N.A. v. First Interstate Bank of

Denver, N.A.,! the Supreme

Court eliminated aiding and

abetting liability in private civil

litigation under section 10(b) of
the Securities and Exchange Act
of 1934. In doing so, the Court adhered to its policy of
strict statutory construction of the securities laws,
under which it refuses to imply liabilities based on
broad policy considerations which do not find expres-
sion in the language of the statute. As the Court stated:

We reach the uncontroversial conclu-
sion, accepted even by those courts rec-
ognizing a § 10(b) aiding and abetting
cause of action, that the text of the 1934
Act does not itself reach those who aid
and abet a § 10(b) violation. Unlike
those courts, however, we think that
conclusion resolves the case. It is incon-
sistent with settled methodology in §
10(b) cases to extend liability beyond
the scope of conduct prohibited by the
statutory text.

* % ¥k

As in earlier cases considering conduct
prohibited by § 10(b), we again con-
clude that the statute prohibits only the
making of a material misstatement (or
omission) or the commission of a
manipulative act. See Santa Fe
Industries, 430 U.S., at 473, 97 S.Ct., at
1301 (“language of § 10(b) gives no
indication that Congress meant to pro-
hibit any conduct not involving manip-
ulation or deception”); Ernst & Ernst,
425U.S.,, at 214, 96 S.Ct., at 1391
(“When a statute speaks so specifically
in terms of manipulation and deception
..., we are quite unwilling to extend
the scope of the statute”). The proscrip-
tion does not include giving aid to a
person who commits a manipulative or
deceptive act. We cannot amend the

statute to create liability for acts that
are not themselves manipulative or
deceptive within the meaning of the
statute.?

The Court, however, warned against an expansive
interpretation of its ruling, stating:

The absence of § 10(b) aiding and abet-
ting liability does not mean that sec-
ondary actors in the securities markets
are always free from liability under the
securities Acts. Any person or entity,
including a lawyer, accountant, or
bank, who employs a manipulative
device or makes a material misstate-
ment (or omission) on which a purchas-
er or seller of securities relies may be
liable as a primary violator under 10b-
5, assuming all of the requirements for
primary liability under Rule 10b-5 are
met.3

Congress limited Central Bank by restoring aiding
and abetting liability in SEC actions only.# However, in
private securities litigation, the days of aiding and abet-
ting liability are over.

In applying Central Bank’s prohibition of aiding and
abetting liability, the courts have struggled in attempt-
ing to define the difference between primary liability
and aiding and abetting liability. There are at present
three different tests that the courts employ. These differ-
ent tests are discussed below.

Il. The Three Definitions of Primary Liability
A. The Substantial Participation Test

One of the first courts to address the issue of pri-
mary liability after Central Bank was the Ninth Circuit
Court of Appeals in In re Software Toolworks Inc.5 In that
case plaintiff sued the issuer of a secondary offering, its
accountants (Deloitte) and underwriter for violations of
section 10(b). Plaintiff sought to hold Deloitte liable for
misrepresentations made in two letters that the issuer
filed with the SEC in response to questions that the SEC
raised before the offering became effective. The first let-
ter stated that it had been prepared after extensive
“review and discussions” with Deloitte and referred the
SEC to two Deloitte partners for further information. In
addition, plaintiffs presented evidence that Deloitte had
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played a significant role in drafting the second letter.
The court held this sufficient to establish primary liabil-
ity under section 10(b).

As the Ninth Circuit explained in a later decision,
“substantial participation or intricate involvement in
the preparation of fraudulent statements is grounds for
primary liability even though that participation might
not lead to the actor’s actual making of the state-
ments.”” In In re ZZZZ Best Securities Litigation, the
court found support for this result in the text of SEC
Rule 10b-5, which the SEC adopted pursuant to section
10(b) of the Securities and Exchange Act.” Rule 10b-5
makes it illegal:

(a) To employ any device, scheme, or
artifice to defraud,

(b) To make any untrue statement of a
material fact or to omit to state a mater-
ial fact necessary in order to make the
statements made, in the light of the cir-
cumstances under which they were
made, not misleading, or

(c) To engage in any act, practice or
course of business which operates or
would operate as a fraud or deceit
upon any person in connection with the
purchase or sale of any security.10

As explained in In re ZZZZ Best, Rule 10b-5(a) and
(c) permit claims against a person who does not make a
misrepresentation or omission under 10b-5(b), if that
person engages in a scheme, device, practice or course
of business in violation of 10b-5(a) or (c).! In ZZZZ
Best, the court found a violation of 10b-5(a) and (c)
based on the defendant accounting firm’s “direct assis-
tance” in preparing its client’s public statements, even
though those statements were not attributed to the
accounting firm.12

The substantial participation test has been followed
in a number of other district court decisions in the
Ninth Circuit and in a few district court decisions in
other circuits.13 However, as discussed below in point B,
it has been rejected in a number of other circuits, and
criticized for resurrecting aiding and abetting claims in
violation of Central Bank.14 In addition, it has been criti-
cized for providing inadequate guidance to participants
in securities offerings because it leaves unresolved the
question of how much participation is sufficiently sub-
stantial.’>

B. The Bright Line Test

The Second Circuit, the Tenth Circuit and the
Eleventh Circuit Courts of Appeals have adopted what
has come to be known as the bright line test.1¢ As artic-
ulated by the Second Circuit in Shapiro v. Cantor:

‘a defendant must actually make a false
or misleading statement in order to be
held liable under Section 10(b). Any-
thing short of such conduct is merely
aiding and abetting, and no matter how
substantial that aid may be, it is not
enough to trigger liability under Sec-
tion 10(b)."1”

In Shapiro, the plaintiff alleged that the accounting
firm for the issuer had “participated” in the preparation
of the offering memorandum and had provided finan-
cial projections containing material misrepresentations
and omissions that were attached to the offering memo-
randum. However, the accounting firm did not issue an
opinion or certification. The court affirmed the dis-
missal of the complaint, holding that these allegations
amounted to aiding and abetting in violation of Central
Bank. The court stated:

e

Allegations of “assisting,” “participat-
ing in,” “complicity in” and similar
synonyms used throughout the com-
plaint all fall within the prohibitive bar
of Central Bank. A claim under § 10(b)
must allege a defendant has made a
material misstatement or omission indi-
cating an intent to deceive or defraud
in connection with the purchase or sale
of a security.18

The court further held that to have primary liability the
defendant must have or should have known that its
statements would be distributed to investors.1®

In Wright v. Ernst & Young LLP, the Second Circuit
elaborated on the bright line rule adopted in Shapiro. In
Wright, plaintiffs alleged that Ernst & Young recklessly
approved the issuer’s press release which misrepresent-
ed the issuer’s financial condition. The press release
made no mention of Ernst & Young. In affirming the
district court’s dismissal of the complaint the court
held:

a secondary actor cannot incur primary
liability under the Act for a statement
not attributed to that actor at the time
of its dissemination. Such a holding
would circumvent the reliance require-
ments of the Act, as “reliance only on
representations made by others cannot
itself form the basis of liability.” . . .
Thus, the misrepresentation must be
attributed to that specific actor at the
time of public dissemination, that is, in
advance of the investment decision.20

The Tenth Circuit’s Anixter case is an example of a
statement attributable to a secondary actor giving rise
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to liability under the bright line test. There, the defen-
dant accountant had issued certifications and opinion
letters. The Tenth Circuit held that the accountant had
primary liability.2!

These bright line decisions make it clear that there
is no primary liability for misrepresentation or omis-
sions unless there is a statement attributed to the defen-
dant. But as discussed above, subdivisions (a) and (c) of
Rule 10b-5 create liability for deceptive schemes and
business practices that do not involve misrepresenta-
tions or omissions. In two cases, the Second Circuit has
held that there is primary liability even for persons who
do not make misrepresentations or omissions under
subdivisions (a) and (c) of Rule 10b-5 if those persons
participated in the fraud.

In SEC v. First Jersey Securities, Inc.,22 the CEO of the
defendant securities firm, who himself made no state-
ments containing misrepresentations or omissions, was
held primarily liable under section 10(b) because he had
“’knowledge of the fraud and assisted in its perpetra-
tion.””23 The court further based its finding of primary
liability on the CEO’s role as a control person, who
planned and orchestrated the fraud by directing others
under his employ to make misrepresentations. The Sec-
ond Circuit in Wright distinguished First Jersey on this
ground, stating;:

We held Brennan [the CEO] liable for
securities fraud in his capacity as a
“controlling person,” that is, for fraud
planned and directed by upper level
management. . . . Here, we confront
alleged fraud by accountants—second-
ary actors who may no longer be held
primarily liable under § 10(b) for mere
knowledge and assistance in the
fraud.2*

The Second Circuit again held that there could be
primary liability without a misrepresentation attributed
to the defendant in SEC v. U.S. Environmental, Inc.25
There, the defendant was a stock trader who, at the
direction of a stock promoter, participated in a scheme
to manipulate the price of a company’s stock by effectu-
ating buy and sell orders. The court held that the trader
could be liable, even though he made no misrepresenta-
tions or omissions. The court distinguished Shapiro and
Central Bank, stating:

Romano [the trader], in contrast, did
not simply fail to disclose information
when there was no duty to do so, as in
Shapiro, or fail to prevent another party
from engaging in a fraudulent act, as in
Central Bank, when there existed no
duty to prevent such. Rather, Romano
himself “commi[tted] a manipulative

act,” . .. by effecting the very buy and
sell orders that manipulated USE’s
stock upward.

* ok %

Like lawyers, accountants, and banks
who engage in fraudulent or deceptive
practices at their clients’ direction,
Romano is a primary violator despite
the fact that someone else directed the
market manipulation scheme. The
Supreme Court in Central Bank never
intended to restrict § 10(b) liability to
supervisors or directors of securities
fraud schemes while excluding from
liability subordinates who also violated
the securities laws.26

As First Jersey and U.S. Environmental demonstrate,
there can still be primary liability under the bright line
test (at least in the Second Circuit) without a statement
by the defendant containing a misrepresentation or
omission, but only in limited circumstances where
either: (1) the defendant directs and plans the misrepre-
sentations of subordinates; or (2) the defendant engages
in some other type of manipulative act.2” However, as
the Wright decision seems to indicate, there is no liabili-
ty in the Second Circuit under subdivisions (a) and (c)
of 10b-5 for merely helping to prepare a statement con-
taining misrepresentations or omissions attributed to
another actor.28 This is different from the substantial
participation test applied in the Ninth Circuit, under
which participation in drafting statements for others
that contain misrepresentations or omissions gives rise
to primary liability under all three subdivisions of
10b-5.22 Whether other exceptions to the requirement of
a statement attributed to the defendant will be recog-
nized under the bright line test remains to be seen.

The SEC has criticized this bright line test because it
provides ““a safe harbor from liability for everyone
except those identified with the misrepresentation by
name.””30 The SEC’s concern is that ““[c]reators of mis-
representations could escape liability as long as they
concealed their identities.””3! Because of this concern,
the SEC has proposed a third test for primary liability
that was adopted in Enron Securities Litigation as dis-
cussed in point C below.32

C. The SEC's Test as Adopted in Enron Securities
Litigation

In In re Enron Securities Litigation., the District Court
for the Southern District of Texas adopted a third test,
which the SEC had proposed for determining primary
liability. In doing so, the court took heed of criticisms of
both the bright line and substantial participation tests,
and gave deference to the SEC as the agency to which
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Congress expressly granted rule-making authority
under section 10(b). Under the SEC’s test, a person who
creates a statement containing a misrepresentation or
omission, but does not sign the statement and is not
otherwise publicly identified as the maker of the state-
ment, can be liable as a primary violator.33

‘when a person, acting alone or with
others, creates a misrepresentation [on
which the investor-plaintiffs relied], the
person can be liable as a primary viola-
tor...if ... he acts with the requisite
scienter. . . . Moreover it would not be
necessary for a person to be the initia-
tor of a misrepresentation in order to be
a primary violator. Provided that a
plaintiff can plead and prove scienter, a
person can be a primary violator if he
or she writes misrepresentations for
inclusion in a document to be given to
investors, even if the idea for those mis-
representations came from someone
else.” . .. Furthermore, ‘a person who
prepares a truthful and complete por-
tion of a document would not be liable
as a primary violator for misrepresenta-
tions in other portions of the document.
Even assuming such a person knew of
misrepresentations elsewhere in the
document and thus had the requisite
scienter, he or she would not have cre-
ated those misrepresentations.’3*

The court’s application of this test to the law firm
defendants is instructive. It held that Enron’s counsel
was liable as a primary violator because of its role in
drafting disclosure documents and legal opinions.3> The
opinion does not make clear whether the legal opinions
were distributed to investors with the law firm’s knowl-
edge. If they were, then the law firm would probably
have been held liable as a primary violator even under
the more restrictive bright line test. However, it appears
that the disclosure documents were attributed to Enron,
not the law firm, despite the law firm’s role in drafting
them. The court concluded that this was a basis for pri-
mary liability.3¢ Under the bright line test, this would
not give rise to primary liability.

The court, however, held that there was no primary
liability for the law firm that represented the Special
Purpose Entities (“SPEs”) that participated in the
allegedly manipulative transactions. Although counsel
for the SPE’s, like counsel for Enron, allegedly helped
structure manipulative transactions and drafted docu-
ments for those transactions,3” the court held that there
was no primary liability because none of the disclosures
or opinion letters that the firm drafted reached the

investors or public generally, and all the allegations
were conclusory and general.38

The Enron court also addressed primary liability for
participating in a manipulative or deceptive con-
trivance, course of business or scheme to defraud under
10b-5(a) and (c).?® The court held that there can be pri-
mary liability under subdivisions (a) and (c) in the
absence of a misrepresentation provided that the plain-
tiff can prove:

(1) that it was injured (2) in connection
with the purchase or sale of securities
(3) by relying on a market for securities
(4) controlled or artificially affected by
defendants’ deceptive and manipula-
tive conduct, and (5) the defendants
engaged in the manipulative conduct
with scienter.40

In holding that secondary actors can be liable for
primary violations through a scheme to defraud,
manipulations or deceptive business practices, the court
followed and quoted from the Second Circuit’s decision
in SEC v. U.S. Environmental, Inc. Thus, while the deci-
sion in In re Enron clearly deviated from the Second Cir-
cuit’s bright line test as it relates to misrepresentations
or omissions, it applied the same standard to schemes
to defraud. However, it carried the standard into new
terrain, holding that Enron’s counsel was liable for par-
ticipating in a scheme to defraud because it structured
manipulative transactions and prepared documents for
manipulative transactions.! The Second Circuit deci-
sions discussed above, which endorsed primary liability
for participation in a scheme to defraud or other decep-
tive or manipulative business practices, did not impose
liability based on the role of attorneys, accountants or
bankers in structuring transactions. Whether the Second
Circuit or any other courts would find primary liability
under 10b-5(a) or (c) under circumstances similar to
those before the Enron court is an open question.

Conclusion

The circuit courts have adopted two conflicting
tests for defining primary liability after Central Bank,
and the SEC has persuaded two district courts to adopt
a third definition. This is an issue that will likely remain
unresolved until there is another ruling from the
Supreme Court.

Endnotes
1. 511 US. 164 (1994).

2. Id. at 177-78. Although the Court relied principally upon the
language of the statute, it also found support for its holding in
the legislative history, the text of other securities provisions that
create express liability without providing for aiding and abet-
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SLUSA Preemption and the PSLRA Discovery Stay:
The Evolving Application of Federal Preemptive
Concepts to Securities Class Action Claims

By Douglas C. Conroy

Inter-circuit and intra-circuit
conflicts over the interpretation
of fundamental liability concepts
have pervaded federal securities
litigation for at least the last
twenty-five years. Developments
since the passage of the Private
Securities Litigation Reform Act
(“PSLRA”) in 1995 and the Secu-
rities Litigation Uniform Stan-
dards Act (“SLUSA”) in 1998
prove that legislative initiatives simply provide addition-
al opportunities for such conflicts. Congress, through
passage of the PSLRA, sought to impose discovery limi-
tations on securities plaintiffs which, in conjunction with
stricter pleading standards, would lead to a higher inci-
dence of early dismissals. In reaction to a perceived
increase in state court filings in reaction to the PSLRA,
Congress sought, through passage of SLUSA, to create
preemption and removal mechanisms with respect to
state law securities class action claims, and other state
court filings, to assure that the perceived purpose of
these discovery limitations was achieved and the pre-
dominance of other federal concepts in “covered class
actions” was fully realized.

While practitioners readily acknowledge the
dichotomies which the PSLRA created in the various cir-
cuits” approaches to the issue of what constitutes ade-
quate pleading of scienter, similar variances exist with
respect to many of the more procedural aspects of these
“reforms” envisioned by the architects of the SLUSA and
PSLRA. This discussion will highlight just two of the
areas in which conflicts have arisen and have not been
definitively resolved concerning the meaning and extent
of these reforms: first, the extent and operation of
SLUSA'’s removal and preemption provisions, and sec-
ond, the continuing battles over discovery “fishing expe-
ditions” which the PSLRA hoped to prevent.

. The Evolving Impact of SLUSA

SLUSA was enacted in 1998 primarily in response to
a marked increase in state court class action securities
fraud filings following on the heels of the passage of the
PSLRA.! One effect of these state filings was frequently
to allow plaintiffs” counsel early discovery for later or
parallel federal claims, and to avoid the impact of both

Rule 9(b) of the Federal Rules of Civil Procedure and the
heightened standards on pleading “scienter” which Con-
gress had sought to implement by passage of the PSLRA.
Additionally, plaintiffs’ counsel had launched renewed
efforts in state courts to seek recognition of the “fraud-
on-the- market” presumption for purposes of state law
class action claims.?

SLUSA operates through removal and preemption
mechanisms, the thrust of which are to bring many, if not
most, securities class actions under federal court supervi-
sion, control and standards.3 SLUSA provides:

No covered class action based upon the
statutory or common law of any State or
subdivision thereof may be maintained
in any State or Federal court by any pri-
vate party alleging

(A) a misrepresentation or omission of a
material fact in connection with the pur-
chase or sale of a covered security; or

(B) that the defendant used or employed
any manipulative or deceptive device or
contrivance in connection with the pur-
chase or sale of a security.#

As stated in Behlen v. Merrill Lynch:5

Congress passed the SLUSA which . . .
made federal court, with limited excep-
tions, the sole venue for class actions
alleging fraud in the purchase and sale
of covered securities. Congress further
mandated that such class actions would
be governed by federal law rather than
state law. To that end, the SLUSA pre-
empts certain state law claims, allows
for removal of state actions to federal
court, and required immediate dismissal of
“covered lawsuits.” (emphasis added).6

From a defendant’s standpoint, the plaintiffs are sub-
jected to both the PSLRA's stay of discovery and to the
higher Rule 9(b) and PSLRA pleading standards
employed in the federal courts. In addition, state law
theories of recovery which may give rise to punitive
damage claims, such as claims for breach of fiduciary
duty, vanish based on SLUSA’s preemptive mechanisms.
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In practice, the dismissal is subject to the ability of plain-
tiffs, following removal, to state sufficiently detailed facts
to constitute a federal securities fraud claim involving
the purchase or sale of a “covered” security.

By its terms, SLUSA does not apply to cases pending
in state courts before its effective date. It has been held to
apply to pre-enactment conduct alleged in post-SLUSA
filings.” However, the fact that there is conflicting case
law on this issue within a single district amply illustrates
the evolving and sometimes conflicting nature of SLUSA
interpretation.8

There are exceptions that can arise because of the
explicit requirement of 15 U.S.C. § 78bb(f)(i) that the mis-
conduct be “in connection with the purchase or sale of a
security.” One recent California decision lays out one
type of claim that may avoid SLUSA removal. The Cali-
fornia Supreme Court, in Small v. Fritz Companies, Inc.,?
held that common law fraud claims for securities fraud
could be based on declines in value of stock that plain-
tiffs allege they continued to hold after purchase based
on subsequent misrepresentations or failures to disclose.
The court refused to adopt the rationale of Blue Chip
Stamps v. Manor Drug Stores,10 which requires purchases
or sales in reliance for purposes of a Rule 10b-5 claim, as
a prerequisite for a California common law securities
fraud claim. However, the court also held that plaintiffs
seeking such a recovery must allege actual reliance on
misstatements or omissions with specificity, making class
actions more difficult.l! Institutional plaintiffs such as
pension funds with large holdings of a California-based
issuer would appear to be ideally situated to take advan-
tage of the opening offered by this holding to bring
actions in state court and argue against removal.12

Although the primary effect of SLUSA’s preemption
mechanism is to preempt state statutory and common
law securities fraud claims that fall within its definitional
scheme, it does so only with respect to certain “covered
class actions” as defined in SLUSA.13 The “covered class
actions” involve both securities traded on national
exchanges and NASDAQ!4 and other types of securities
issued by listed companies, including debt securities
which do not qualify for a registration exemption.1>
SLUSA also encompasses securities issued by registered
investment companies even though not traded on a
national exchange.16 SLUSA apparently does not cover
securities traded through such mechanisms as the “pink
sheets,” and there are other exceptions, including con-
tractual actions between indenture trustees and issuers,
individual actions, derivative actions, and the so-called
Delaware “carve out.”1”

Under 15 U.S.C. § 78bb(f)(5)(B) “class actions” need
not be denominated as such as long as they involve
claims by or on behalf of 50 or more persons.1® Under 15
U.S.C. § 78bb(f)(5)(D), partnerships, pension funds and

other entities are generally treated as one person. Fur-
thermore, 15 U.S.C. § 78bb(f)(5)(B) provides that state
and municipal pension plans are exempt from SLUSA if
they bring claims on behalf of similar plans with those
plans’ authorizations. These exceptions allow another
opportunity for large sophisticated investors to take
advantage of both state statutory and common law
claims.

One of the evolving procedural questions posed by
the SLUSA removal process is the extent to which tradi-
tional removal concepts apply in the SLUSA context. Is
SLUSA an attempt by Congress to completely preempt
certain types of state claims or, alternatively, should fed-
eral courts give deference to plaintiffs” pleadings under
the “master of the complaint” doctrine recognized in
Caterpillar Inc. v. Williams?1 On the other side of the
equation, plaintiffs are generally not allowed to avoid
complete federal preemption through creative surgical
pleading, and the courts have held that, in such
instances, the courts may—and should—look beyond the
pleadings.?0 This level of analysis is often critical since
removing defendants have in effect only “one bite at the
apple” to justify removal. It is settled that these types of
remand orders are not reviewable by the appellate
courts.2!

Some decisions have found SLUSA preemption
unavailable for state court claims for violations of only
the 1933 Act, finding SLUSA did not preempt the concur-
rent jurisdiction for such claims provided by the original
1933 Act, as reflected in 15 U.S.C. § 77v(a). Here again,
there are direct conflicts in the case law.22 If one views
SLUSA as a follow-on to the Reform Act and a reaction
to the post-Reform Act migration to state courts by the
plaintiffs” bar, which seldom filed 1933 Act claims in
state courts prior to 1998, SLUSA removal of such claims
seems to be the proper outcome and is consistent with
the legislative intent.23 The language of 15 U.S.C. §
78bb(f)(1)(A), which refers generally to “a misrepresenta-
tion or omission of a material fact,” is also susceptible to
a construction covering 1933 Act claims under sections
11 and 12(a)(2) of the Act.24

Plaintiffs have also used other stratagems to avoid
preemption. Certain decisions have dealt with the issue
of whether a removed case should be remanded because
it did not seek damages. Courts seem to have seen
through this stratagem and found removal proper, find-
ing in effect that the failure to demand damages was an
effort to use the state court action for discovery with the
intent of amending later.2> There is also an ongoing dis-
pute as to which categories of defendants can take
advantage of SLUSA’s preemptive scheme, i.e., whether
it applies to defendants other than issuers or their affili-
ates.26 A significant number of cases hold that securities
brokers can invoke SLUSA.27
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What SLUSA has assured is the predominance of
federal concepts in the vast majority of class actions
against issuers, officers and directors, underwriters,
other investment professionals, and auditors charging
material misrepresentations or omissions in purchases or
sales of securities. However, that has not lessened the
initial extensive motion practice over whether the action
is a “covered class action” for purposes of SLUSA. For
purposes of making that determination, courts common-
ly look to the patchwork of conflicting case law defining
the essentials of a Rule 10b-5 violation with all the poten-
tial problems inherent in reconciling those cases. A great
deal of the SLUSA decisional law deals with these recur-
ring issues.

Il. Issues Commonly Litigated in SLUSA
Removal Proceedings

A. The “In Connection With” Requirement

SLUSA removal regularly generates a variety of con-
troversies concerning whether an action raises claims of
misrepresentations or omissions “in connection with” the
purchase or sale of a security. Satisfaction of the “in con-
nection with” requirement is obviously critical for both a
finding of federal jurisdiction under section 10(b) of the
Exchange Act and SLUSA removal. Given the explicit
language of 15 U.S.C. § 78bb(f)(i), many SLUSA opinions
deal with the ongoing interpretation of leading Supreme
Court decisions on Rule 10b-5 liability. Among these
decisions are Blue Chip Stamps v. Manor Drug Stores,?8
dealing with the requirement that there be a purchase or
sale in reliance and Santa Fe Industries v. Green,?® which
holds that mere claims of mismanagement or fiduciary
breaches, without more, are insufficient to state 10b-5
claims. In 1971, the Supreme Court also admonished, in
Superintendent of Ins. v. Bankers Life & Cas. Co., that sec-
tion 10(b) of the 1934 Act be read “flexibly, not technical-
ly and restrictively,” and that the scope of the “in con-
nection with” qualifier required that the plaintiff only
need to have “suffered an injury as a result of deceptive
practices touching its sale of securities. . .”30 While these
decisions provide general guidelines, the decisions of
lower courts, both as to the “in connection with a pur-
chase or sale” requirements and what constitutes a “fidu-
ciary” claim, have left a great deal of room for disagree-
ment.

In the intervening 25 to 30 years, a large body of
jurisprudence has evolved around these cases, most par-
ticularly around the “in connection with” requirement.
The Second Circuit recently summarized numerous cases
from a variety of circuits interpreting Bankers Life as
standing for the inherently vague proposition that the
misrepresentations must at a minimum “affect or ‘touch’
the actual purchase made by plaintiffs.”3! Certainly, the

Supreme Court’s most recent pronouncement in S.E.C. v.
Zandford 32 albeit in the broker-customer context as will
be discussed, appears to bring into serious question
many of the earlier decisions discussed below which had
found the “in connection with” requirement not satis-
fied. As a result, Zandford in particular may enable more
frequent successful invocation of SLUSA removal and
preemption. The ironic corollary is that plaintiffs’ coun-
sel will seek to narrow the application of Zandford.

Successful invocation of Zandford by defendants will
prevent application of state securities laws, with some-
times lower thresholds of proof, to class actions. In addi-
tion, potentially more dangerous state law punitive dam-
age claims are eliminated. What is critical to keep in
mind is that a great deal of earlier case law, while not
explicitly overruled by Zandford, is now problematic.

1. The Traditional “In Connection With"”
Interpretation

For purposes of Rule 10b-5, a misrepresentation or
omission must be made “in connection with” the pur-
chase or sale of the security. The definition of a “securi-
ty” for purposes of removal analysis is far-reaching and
generally beyond the scope of this article. A statement
made after a purchase is, by definition, not “in connec-
tion with” that purchase. For that reason, a 10b-5
claimant cannot recover based upon a later misstate-
ment.33 Many cases held that there needed to be a “trans-
actional nexus” between the purchase or sale in question
and the allegedly misleading statement, while other
cases used narrower language holding that the misrepre-
sentation involved in the alleged fraud “must relate to
the securities alleged to satisfy the purchase or sale
requirement, and not just to the transaction in its entire-
ty.”34 The rationale for requiring a misrepresentation as
to the “value” of the shares was stated as follows:

The purpose of § 10(b) and Rule 10b-5 is
to protect persons who are deceived in
securities transactions—to make sure
that buyers of securities get what they
think they are getting and that sellers of
securities are not tricked into parting
with something for a price known to the
buyer to be inadequate or for a consider-
ation known to the buyer not to be what
it purports to be.%

Similarly, courts regularly held that the misrepresen-
tation or omission must in some way relate to the value
of the securities in question or the interest in the corpora-
tion the securities represent. The “misrepresentations
must pertain to the value of securities purchased or
sold.”36 Other cases framed the requirement in terms of
the misrepresentation relating to the consideration
received.?”
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The decision in Manufacturers Hanover Trust v. Smith
Barney38 was also instructive on the then-prevailing rea-
soning on this issue, summarizing and relying upon Sec-
ond Circuit jurisprudence that narrowly construed the
“in connection with” requirement. The court dismissed a
Rule 10b-5 claim against a broker, Smith Barney, which
allegedly assisted in perpetrating a fraudulent conver-
sion of securities. The convertor was an employee of
Manufacturers Hanover Trust, the transfer agent, which
cancelled shares on the books and issued new certificates
in the names of two confederates, who then sold the
shares through accounts at Smith Barney. The plaintiffs
argued that the “alleged scheme could not have been
carried out without the transfers of the embezzled stock
to [his confederates] as owners of record and the sale of
the embezzled stock on the NYSE through the brokerage
accounts.” The court rejected this theory and dismissed
the action against Smith Barney, holding that a plaintiff
must plead “something more than a ‘de minimis’ rela-
tionship between the fraudulent scheme and the pur-
chase or sale of securities.”3 The viability of these more
traditional cases is questionable given the Supreme
Court’s holding in Zandford.

The Third Circuit espoused a broader, and arguably
contrary, view which encompassed not only issues of
value but also the “trading process “—which seems
more consistent with the later Zandford approach.*0 The
Seventh and Fourth Circuits adopted an “investment
value” approach.*! One lower court in the Fourth Circuit
suggested several different possible approaches, constru-
ing the “in connection with” requirement as requiring
“misrepresentations made in connection with the value
of securities or a course of dealings in securities. . .”42

2. The “In Connection With” Requirement Under
Zandford

The Supreme Court’s recent decision in S.E.C. .
Zandford*3 has given a broader construction to the “in
connection with” requirement in the broker-dealer/cus-
tomer context, which seems to bring into question much
of the earlier case law. Zandford involved a broker who
was alleged to have breached his fiduciary duty and vio-
lated Section 10(b) by engaging in a fraudulent scheme
in which he sold a client’s securities for his own benefit.
The broker argued the sales were lawful and that subse-
quent misappropriation of the proceeds, though fraudu-
lent, did not have the requisite “connection.” The
Supreme Court, reversing, disagreed, holding that when
a breach of fiduciary duty coincides with a sale of securi-
ties, the “in connection with” requirement is satisfied.*
Courts have not limited Zandford’s application to the bro-
ker-dealer context and have already picked up on this

liberal interpretation of the “in connection with” require-
ment to deny remand following SLUSA removal.4>

3.  Allegations that Arguably Still Do Not Satisfy
the “In Connection With” Requirement

The case law has also long recognized that simple
allegations of mismanagement are not actionable under
section 10(b) and Rule 10b-5 under the so-called Santa Fe
Industries rationale.46 Allegations of mismanagement,
incompetence or “disarray” are usually treated
similarly.#” Nor may fiduciary duty claims be “boot-
strapped” into 10b-5 claims by alleging merely a failure
by directors to disclose such a breach.#8 Similar ratio-
nales have also been extended to claims under sections
11 and 12(a)(2) of the 1933 Act.#?

Mere subsequent breaches of contract following the
purchase or sale also usually do not satisfy the “in con-
nection with” requirement absent a showing that a
defendant entered into the agreement with no intention
of honoring the promises made. Zandford has not under-
cut this analysis.>0

Other cases have found the requirement for SLUSA
preemption not satisfied because the allegations dealt
only with holding securities—as opposed to purchases
or sales—therefore not satisfying Blue Chip Stamps, or
because the alleged misrepresentations followed a pur-
chase.5! Some cases find that the allegations sound in
breach of fiduciary duty.52

4. The Impact of “In Connection With”
Jurisprudence on SLUSA Removal

Numerous SLUSA decisions analyze removal from
the perspective of whether a securities fraud claim is
necessarily stated, finding, for a variety of miscellaneous
reasons, that it is not.53 Cases can also sometimes be the
subject of more than one removal petition, depending on
the evolution of the pleadings.>* As a result, numerous
extremely close and, arguably, contrary distinctions con-
tinue to be made by the district courts given the non-
reviewability of remand orders, providing a ready stock
of case law ammunition for most removal/remand dis-
putes.5

Finally, even remand may not provide plaintiffs with
a safe harbor and can on occasion provide the “second
bite at the apple” not provided by appellate review of
remand decisions. Recently, a state trial court, following
receipt of a file based on a successful remand motion,
found itself not bound to follow the earlier unappealable
federal court order remanding the case. It dismissed
the remanded complaint based on its reading of SLUSA’s
provisions.5”
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lll. The Impact of The PSLRA's Automatic Stay
of Discovery on Threshold Motion Practice

A statutory development which permeates federal
securities fraud litigation post-1995 is the creation by
Congress, in the PSLRA, of a statutory stay of discovery
during the pendency of motions to dismiss. 15 U.S.C. §
78u-4(b)(3)(B) provides:

In any private action arising under this
chapter, all discovery and other proceed-
ings shall be stayed during the pendency
of any motion to dismiss, unless the court
finds upon the motion of any party that
particularized discovery is necessary to
preserve evidence or to prevent undue
prejudice to that party. (emphasis added)

As noted, exceptions are provided where the court finds
it necessary to prevent “undue prejudice” or to preserve
evidence.

Congress also anticipated that the plaintiffs’ bar
might seek discovery in related state court actions. Sec-
tion 15 U.S.C. § 78u-4(b)(3)(D) provides:

Upon a proper showing, a court may
stay discovery proceedings in any pri-
vate action in a State court, as necessary
in aid of its jurisdiction, or to protect or
effectuate its judgments, in an action
subject to a stay of discovery pursuant
to this paragraph.

House Report 105-640 set forth the rationale behind
this provision, stating, in pertinent part:

[Section 78u-4(b)(3)(D)] amends Section
27(b) of the Securities Act of 1933 to
include a provision to prevent plaintiffs
from circumventing the stay of discov-
ery under the Reform Act by using State
court discovery proceedings in any pri-
vate action in a State court as necessary
in aid of its jurisdiction, to protect or
effectuate its judgments. . . . Because
circumvention of the stay of discovery
of the Reform Act is a key abuse that
this litigation is designed to prevent, the
Committee intends that the courts use
this provision liberally, so that the
preservation of the State court jurisdic-
tion of limited individual securities
fraud claims does not become a loop-
hole through which the trial bar can
engage in discovery not subject to the
stay of the Reform Act.

A stated purpose of this language was to eliminate
cases in which plaintiffs engaged in “fishing expedi-
tions,” and imposed associated, and often astronomical,
discovery costs on defendants. As recently stated by one
court,%® while allowing limited document production
based on the “unique circumstances” before it:

The legislative history of the PSLRA
indicates that Congress enacted the dis-
covery stay in order to minimize the
incentives for plaintiffs to file frivolous
securities class actions in the hope either
that corporate defendants will settle
those actions rather than bear the high
cost of discovery, see H.R. Conf. Rep.

No. 104-369, at 37 (1995), reprinted in
1995 U.S.C.C.A.N. 730, 735, or that the
plaintiff will find during discovery some
sustainable claim not alleged in the com-
plaint, see S.Rep. No. 104-98, at 14 (1995),
reprinted in 1995 U.S.C.C.A.N. 679, 693.
See also In re Lernout & Hauspie Sec. Litig.,
214 F. Supp. 2d 100, 106 (D. Mass. 2002).

Many experienced practitioners will readily admit that
the second problem was acute, particularly in accounting
cases, with pre-PSLRA amended complaints often bear-
ing only faint resemblance to the initial filings after
plaintiffs” counsel combed through documents and often
came up with different or additional violations.

This stay, unlike SLUSA preemption, has been held not to
be limited to just class action claims. Here, again, there is
disagreement among the courts. There are cases holding
the stay applicable to individual securities claims, which
is consistent with the language used in the PSLRA
amendments.> However, there are cases limiting the stay
to class actions or questioning its applicability to individ-
ual securities actions.®0

From its inception, most courts have given the dis-
covery stay a liberal reading.t! However, some courts
have distinguished between the status of various parties
defendant in deciding on application of the stay, looking
at which parties have triggered the stay by filing or
intending to file, motions to dismiss, and whose motions
remain undecided.62 Courts have also, by and large,
rejected efforts to find ways around the stay. This
includes extending the stay to related state court pro-
ceedings and pendent state claims.®? In at least one
instance, the stay has been extended to related ERISA lit-
igation.®* However, exceptions have been made, particu-
larly in more notorious situations, to require the produc-
tion of documents previously provided to government
agencies.
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There are many cases refusing to allow relief under
the “undue prejudice” standard.®® There are also cases
applying the stay to evidence in the hands of a third
party.6” Nevertheless, as with other provisions of the
PSLRA, conflicts have arisen and certain exceptions have
been made, either by way of invoking the “undue preju-
dice” provision or a more narrow reading of the
statute.®8 Even in cases where some relief from the auto-
matic stay is allowed, the relief granted can be limited in
scope and plaintiffs’ counsel may encounter later prob-
lems with assertions that their discovery exceeded the
bounds contemplated. In one recent case,® the court ini-
tially allowed discovery of third-party individuals where
a confidentiality agreement executed in connection with
merger negotiations had inhibited access. However, in an
opinion a year later, dismissing all of the plaintiffs’
amended claims, the court found their counsel had vio-
lated the narrow earlier order allowing discovery to add
additional theories of recovery, which were, in any event,
also found deficient as a matter of law.”0

Other decisions may turn on the nature of related
state claims, although this issue only comes up with
individual securities actions not subject to SLUSA federal
law preemption and, therefore, susceptible to additional
state law claims.”! One court discussed this issue in a
non-class action context where both diversity jurisdiction
and the federal securities laws were invoked as a basis
for jurisdiction. The common law claims included fraud,
breach of contract and other claims. The court found that
discovery should go forward on the state claims under
those circumstances, noting and disagreeing with a con-
trary opinion.”?

While these exceptions have been carved out, and
courts have disagreed on various constructions or appli-
cations of the PSLRA discovery stay provisions, the stay
remains in effect in most cases. The practical effects of
this stay, combined with the Reform Act provisions relat-
ing to scienter, have been multifaceted. The “race to the
courthouse” mentality which characterized pre-PSLRA
practice by plaintiffs’ counsel has abated, and plaintiffs
generally do more spadework in preparing their com-
plaints to withstand the almost inevitable motion to dis-
miss. Complaints are longer and purport to be highly
detailed, sometimes to the point where they raise issues
of compliance with Rule 8 of the Federal Rules of Civil
Procedure. As a corollary, motion practice at the pleading
stage has become more important, and decisions volumi-
nous and detailed, as judges see themselves occupying
more of a legislatively-mandated gatekeeper function.
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Committee Report—Eliminating a Trap for the Unwary:
A Proposed Revision of Federal Rule of Civil Procedure 50

By Gregory K. Arenson and Thomas McGanney

Introduction

Federal Rule of Civil Procedure 50, now entitled
“Judgment as Matter of Law in Jury Trials; Alternative
Motion for New Trial; Conditional Rulings” (hereinafter
“Rule 50”), was extensively amended in 1991. The 1991
amendment eliminated the terminology of “directed ver-
dict” and “judgment notwithstanding the verdict (here-
inafter “judgment n.o.v.”) and substituted the term “judg-
ment as a matter of law” for both. The rule provides that
“motions for judgment as a matter of law may be made at
any time before submission of the case to the jury.”! The
motion is no longer required to be made when a party
has completed its case and formally rested, but may be
granted at any time when “a party has been fully heard
on an issue.”2 It is relatively rare that such a motion is
granted; the trial court usually either reserves decision or
denies such a motion, and leaves the initial determination
to the jury. “[A]ppellate courts have often indicated that
in general the better and safer practice is for trial courts
to wait for a verdict and rule on the sufficiency of the evi-
dence in a post-verdict motion for judgment.”3

The rule retains the requirement that, in order for
judges to consider a motion for judgment made after the
verdict, there must have been a motion made for judg-
ment “at the close of all the evidence.”# Thus, even if a
party has made a motion for judgment at the end of the
opposing party’s case (or when the opposing party has
been heard), but fails to renew it at the close of the evi-
dence, such party cannot make a motion for judgment
after the verdict is rendered. Instead, under the language
of Rule 50, that party is limited to a motion for a new trial
under Rule 59.

The Advisory Committee stated in 1991 that it is
desirable for the motion for judgment to be made before
the case is submitted to the jury “so that the responding
party may seek to correct any overlooked deficiencies in
the proof.”> However, the Advisory Committee did not
address why such a motion must again be made at the
close of all the evidence, if it has already been made at a
time when the responding party has been fully heard.

Numerous commentators have criticized the struc-
ture of Rule 50 in this regard as “a trap for the unwary.”®
Both New York and California have abolished the rule
that a pre-submission motion must have been made as a
prerequisite to entering judgment for a party despite a
jury verdict in favor of the other party.” California Proce-
dures refers to the prior procedure as “a useless and
annoying formality.”® The New York Advisory Commit-
tee stated in its 1958 Report:

The motion at the close of the evidence is
a mere formality today which does not
give either the court or litigants any fair
notice in time to cure defects. It seems
only a trap for the unwary or inadver-
tent which should not be an absolute
condition for judgment notwithstanding
the verdict.10

Perhaps more significantly, several federal appellate
and trial courts have refused to enforce Rule 50 as written
in this regard, finding that the procedure has no practical
justification. Other courts do enforce the rule as written,
creating uncertainty within and among the various cir-
cuits as to the state of the law.

The varied and unpredictable approach of the courts
to the procedure under Rule 50 creates a problem that
should be addressed. At least four significant alternatives
present themselves:

(1) Rule 50 should be enforced as written.

(2) Rule 50 should be amended to eliminate the
requirement for any pre-verdict motion to be
made as a prerequisite to a post-verdict motion for
judgment.

(3) Rule 50 should be amended to eliminate the need
for making a motion for judgment “at the close of
all the evidence” as a prerequisite to making a
post-verdict motion, if a motion for judgment in
accordance with Rule 50(a) has already been made
prior to that time.

(4) The issue should be decided by weighing the prej-
udice to each side based on the facts of the case.

For the reasons discussed below, the Section concludes
that alternative 3 should be adopted.

Discussion
A. Constitutional Background

The procedure under Rule 50 (and its predecessors)
has been shaped by Supreme Court decisions interpreting
the Seventh Amendment. The Supreme Court in 1913
held that a motion for judgment notwithstanding the ver-
dict could not be granted in federal courts because its
grant would have the effect of depriving the victorious
party of his right to a jury trial. The Court found no ana-
logue to the motion in the pre-Constitution common law
procedure. The Court made specific reference to the
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clause of the Seventh Amendment that provides that “no
fact tried by a jury shall be otherwise re-examined in any
court of the United States.”!! The Court did not hold in
that case that the trial court had erroneously denied a
directed verdict motion, but held that the appropriate
remedy was a new trial.

Twenty-two years later, in Baltimore & Carolina Line,
Inc. v. Redman,!2 the Court found a way around Slocum.
The Court held that if the district court expressly
reserved the point whether a directed verdict should be
granted, both it and the appellate court were thereby
empowered to enter judgment n.o.v., if they determined
that the directed verdict motion should have been grant-
ed.

Rule 50(b), as it was promulgated in 1937, eliminated
the need for a formal reservation by the district court.
The Rule provided that the court was “deemed” to have
reserved the determination of legal issues whenever a
pre-verdict motion for a directed verdict was not granted.
The language has been modified, but the same concept is
embodied in the current version of Rule 50(b). The
Supreme Court has upheld post-verdict judgment as a
matter of law pursuant to Rule 50 as consistent with the
Seventh Amendment.13

The Fed. R. Civ. P. 50, 1991 Advisory Committee Note
to Subdivision (a) makes clear that the Advisory Commit-
tee considers the constitutional thinking of Slocum
anachronistic:

[A]ction taken under the rule is a per-
formance of the court’s duty to assure
enforcement of the controlling law and is
not an intrusion on any responsibility for
factual determinations conferred on the
jury by the Seventh Amendment. . . .

However, the historical development of the Supreme
Court cases and Rule 50 does indicate that there may be a
constitutional objection to eliminating the requirement
that at least one pre-verdict motion for judgment be
made. If such a motion has not been made at all, then
there would be nothing upon which to base the fiction!4
that decision has been reserved. In light of this, alterna-
tive (2)—the procedure adopted in New York and Califor-
nia—cannot easily be adopted in the federal courts. The
question remains as to whether there is any justification
for requiring renewal of the motion if it has once been
made.

B. The Advisory Committee’s Rationale for
Requiring Pre-Verdict Motions

The Advisory Committee in 1991 addressed the prac-
tical justification for requiring a pre-verdict motion in
several places. In commenting on subdivision (a), the
Advisory Committee Note states:

Paragraph (a)(2) retains the requirement
that a motion for judgment be made
prior to the close of the trial, subject to
renewal after a jury verdict has been ren-
dered. The purpose of this requirement
is to assure the responding party an
opportunity to cure any deficiency in
that party’s proof that may have been
overlooked until called to the party’s
attention by a late motion for judgment.

The Note also refers to the second sentence of Rule
50(a)(2), which requires that the moving party articulate
the basis on which a judgment as a matter of law might
be rendered. The Note goes on to say that the “revision
thus alters the result in cases in which courts have used
various techniques to avoid the requirement” that a pre-
verdict motion be made as a predicate for a motion
notwithstanding the verdict. This provision does require
that at least one such pre-verdict motion be made; it does
not, however, provide a rationale for the position that the
motion, once made, has to be renewed. The Note then
quotes from Farley Transp. Co. v. Santa Fe Trail Transp. Co.15
and Benson v. Allphin,'6 both discussed below.

A similar comment is made by the 1991 Advisory
Committee with respect to Subdivision (b):

Subdivision (b). This provision retains
the concept of the former rule that the
post-verdict motion is a renewal of an
earlier motion made at the close of the
evidence. One purpose of this concept
was to avoid any question arising under
the Seventh Amendment. Montgomery
Ward & Co. v. Duncan, 311 U.S. 243
(1940). It remains useful as a means of
defining the appropriate issue posed by
the post-verdict motion. A post-trial
motion for judgment can be granted only
on grounds advanced in the pre-verdict
motion. E.g., Kutner Buick, Inc. v. Ameri-
can Motors Corp., 868 F.2d 614 (3d Cir.
1989).

Again, this statement does not address the issue of why it
should be necessary to renew a motion for judgment at
the close of all the evidence.

C. The Conflicting Case Law

Prior to the 1991 amendment, the then-Advisory
Committee Reporter, Paul Carrington, in an article in the
University of Pennsylvania Law Review,'7 commented on
the status of the case law under Rule 50:

The concern with Rule 50 is not that it
sends too many or too few cases to a
jury, or that too many or too few verdicts
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are being disregarded at the point of
judgment. The concern is rather that
Rule 50 and the practice under it are
anachronistic, too complex, and a trap
for the unwary.

An old rule of questionable value
requires a motion for directed verdict
under Rule 50(a) as a predicate for a
motion for judgment notwithstanding
the verdict under Rule 50(b). The rule
rests on the fiction that denial of a
motion for directed verdict automatically
reserves the issue for reconsideration
when the post-verdict motion is made.
Courts interpreted a 1913 decision to
require the fiction, but a 1935 holding
substantially undermined the 1913 rul-
ing. Also questionable is the old rule,
possibly abiding, that a party waives a
motion for directed verdict by presenting
evidence.

These otherwise anachronistic rules pro-
tected opposing parties from being sur-
prised by a motion for a judgment
notwithstanding the verdict based on a
legal theory or a factual contention not
previously raised or considered. Absent
these provisions, parties might have
been tempted to save an objection to the
legal sufficiency of an adversary’s case
until it was too late to cure the defect by
submission of additional evidence on a
fact not previously recognized by the
adversary as material.

On the other hand, requiring a formal
motion for directed verdict has several
unfortunate consequences. It is a trap:
Failing to make a timely motion that a
judge very likely would have denied
could force a party to undergo a new
trial. The refusal to consider a motion for
judgment notwithstanding the verdict on
the sole ground that the party did not
make a motion for directed verdict is an
empty formalism out of keeping with
the Rules. Moreover, the requirement
forces some parties to make motions
contrary to their own tactical interests; in
doubtful cases, litigants may prefer
sending their cases to the jury in the
hope of a favorable factual termination
rather than risking a reversal of a direct-
ed verdict resulting in yet another trial.
A number of courts have used tech-
niques designed to avoid the effect of the

requirement and in the process they
have created some complex doctrine.
(footnote omitted).

Despite Professor Carrington’s views, the Advisory Com-
mittee maintained the requirement of a pre-verdict
motion for making a post-verdict motion.

As Professor Carrington noted, one of the results of
literal enforcement of the rule is that noncompliance can
mean that a party, which may deserve judgment as a
matter of law, is limited to seeking the relief of a new
trial.18 This result is intolerable to many courts, and they
have devised ways to avoid this result.

As a practical matter, if a party is entitled to judg-
ment as a matter of law, it makes little sense to require
another trial to present factual evidence, when the result
is foreordained by the resolution of the legal issue.

A note in the Michigan Law Review of March 199319
collects numerous cases and compares the approach of
the various circuits to the requirements of Rule 50. This
survey detailed five or six different rules applied in ten
different circuits. No cases were then found in the D.C.
Circuit or the Fourth Circuit. As further discussed below,
since that time the Fourth Circuit has adopted a lenient
approach to Rule 50, but the Seventh Circuit has criti-
cized its previous decisions and adopted a strict
approach.

(1)  The Third and the Eleventh Circuits have taken
a literal, strict approach. Even if a directed ver-
dict motion is made, a post-verdict motion for
judgment as a matter of law will not be consid-
ered if the motion is not renewed at the close
of all the evidence.?0

(2)  Four circuits—the First, Sixth, Eighth and
Tenth—have held that the post-verdict motion
could be entertained, even if the directed ver-
dict motion had not been renewed if two con-
ditions were met: (1) the district judge, at the
time of hearing the directed verdict motion,
had somehow specifically indicated that the
failure to renew the motion at the close of the
evidence would not result in a waiver; and (2)
the evidence put on by the moving party after
denial of the directed verdict motion was not
extensive.?1

(3)  The Fifth Circuit also permitted consideration
of post-verdict motions where there has been
no renewal of the directed verdict motion, but
formulated the test somewhat differently: (1)
the district judge need only have “reserved”
decision on the motion—it was not necessary
that the judge give specific assurance to the
moving party that its rights were being pre-
served; and (2) the evidence introduced after
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4)

reservation of the directed verdict motion may
be substantial, so long as it is essentially unre-
lated to the motion.22

The Second Circuit articulated a variant of the
Fifth Circuit rule that: (1) required that the trial
judge indicate that the movant’s rights were
preserved; but (2) phrased the test relating to
the evidence introduced after the motion as
being of such a nature that the opposing party
could not “reasonably have thought that the
moving party’s initial view of the insufficiency
of the evidence had been overcome and there
was no need to produce anything more in
order to avoid the risk of judgment n.o.v.”23
The Second Circuit has also held that it will not
enforce the strict provisions of Rule 50 if the
opposing party fails to raise the issue in the
district court.24

The Ninth Circuit has held that it was permis-
sible to entertain a post-verdict motion for
judgment, so long as the district court had
taken an earlier motion for a directed verdict
under advisement, rather than deciding it.2> In
a later case, the Ninth Circuit held that the
motion had to be renewed at the close of the
evidence, when the district court had denied a
prior motion for judgment made after plain-
tiff’s opening statement.26 The court noted that
plaintiff had called six witnesses and defen-
dant one witness, after the motion was made.

Prior to the 1991 amendments, the Seventh Cir-
cuit had adopted a rule that depended upon a
showing of prejudice by the opposing party. If
the movant had made a motion for a directed
verdict, even if the district court had denied it
outright, the movant was entitled to renew the
motion post-trial if there was no prejudice to
the other party.2” However, in Downes v. Volk-
swagen of America, Inc.,?8 the Seventh Circuit
held that since the Advisory Committee had
the chance to revise Rule 50 in 1991, but
instead had retained the requirement of renew-
ing a pre-verdict motion for judgment, Benson
should not be followed.?? Other Seventh Cir-
cuit decisions have followed Downes.30

The Fourth Circuit, which had not taken a
position prior to 1991, adopted a lenient
approach in Singer v. Dungan.3! In that case, the
court, after quoting from Moore’s Federal Prac-
tice32 and noting the decisions of various
courts applying a limited approach to Rule
50(a), determined that defendant’s motion for
judgment should have been granted, despite
defendant’s failure to renew the motion at the

close of the evidence, “because the spirit
behind Rule 50 was served” in that case.3

One conclusion that can be drawn from this survey is
that a large amount of judicial effort has been expended
to determine whether the literal requirements of Rule
50(a) should be enforced, and as a result, this rule has
quite different application in various federal courts
throughout the United States.

Conclusion

In 1991, the Advisory Committee articulated a practi-
cal justification for the procedure of requiring a motion
for judgment to be made before submission to the jury. It
found the justification to be “that the responding party
may seek to correct any overlooked differences in the
proof.” The Advisory Committee cited to decisions in the
Ninth and Seventh Circuits3* which had articulated these
justifications. However, the holdings of both these cases
were to excuse the failure to renew, before submission to
the jury, a directed verdict motion.

The Advisory Committee’s rationale does not sup-
port a requirement that a directed verdict motion must be
renewed at the close of all the evidence, as Rule 50(b)
now requires. At most, it supports the position that at
some time prior to submission to the jury, a motion for judg-
ment as a matter of law should be made and the basis for
the motion clearly articulated. Such motions can be made
after the non-moving party has been fully heard on the
issue, or after it has rested.

We do not believe that the question of whether the
motion should be reserved should be resolved on a case-
by-case basis by weighing the comparative prejudice to
each party. Nor do we believe that the complicated for-
mulations adopted by some courts on this issue are help-
ful; indeed they seemed designed to encourage further
litigation directed to procedural, not substantive, issues.
There should be a clear rule which makes practical sense.

We thus suggest that the first sentence of Rule 50(b)
be amended to add the italicized phrases:

If, for any reason, the court does not
grant a motion for judgment as a matter
of law made after the non-moving party
has been heard on an issue or rested, or at
the close of all the evidence, the court is
considered to have submitted the action
to the jury subject to the court’s later
deciding the legal questions raised by
the motion.

We believe that such an amendment satisfies the purpose
of Rule 50—to give notice to the non-moving party of
correctable deficiencies in its case—but lessens the poten-
tial of the rule to be simply a “trap for the unwary.”
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Committee Report on Rule 30(b)(6)

By Gregory K. Arenson and James A. Beha I

Rule 30(b)(6) of the Federal Rules of Civil Proce-
dure was introduced in 1970 to make specific changes
in how information could be obtained from a corpora-
tion or other organization by deposition.! Where, previ-
ously, the examining party designated some officer or
managing agent as the witness, taking the risk that the
deponent might not have the desired information (and,
incidentally, the risk that the person who did possess
the information might not be an officer or managing
agent whose testimony could “bind” the entity), Rule
30(b)(6) changed the process. The examiner’s burden
now is to identify by notice the topics on which testi-
mony was sought with “reasonable particularity” (here-
after a “Notice”), at which point the burden shifts to the
corporation to designate for examination one or more
persons who would be prepared to convey the corpora-
tion’s knowledge on the topics, speaking on behalf of
the corporation (hereafter a “Corporate Witness”).

This Report discusses the burdens on the examining
party in terms of the specificity of the Notice and the
obligation of the deponent corporation in terms of the
preparation of the Corporate Witness. This Report also
considers the proper scope of a Rule 30(b)(6) examina-
tion, particularly the extent to which it may be used to
elicit contentions or trial positions of a corporate party,
giving particular attention to the much-cited 1996 case
of United States v. Taylor, decided by Magistrate Judge
Eliason of the Middle District of North Carolina.2 The
Report also addresses the evidentiary significance of
Rule 30(b)(6) testimony, the extent to which such testi-
mony should be given preclusive effect, the attorney
work-product issues that are often presented in the
preparation and examination of a Rule 30(b)(6) witness,
and current practice (as reflected in reported cases) with
respect to the imposition of sanctions where the witness
presented is unable to fulfill the testimonial duties
imposed by the Rule.

The Report then sets forth a series of recommenda-
tions for practice under the Rule as well as a recom-
mendation for amendment of the Rule to eliminate the
use of such depositions as a device to discover legal
arguments, contentions, and trial positions.

A. The Rule and An Overview of Common Practice
Issues

Rule 30(b)(6) currently provides:

A party may in the party’s notice and
in a subpoena name as the deponent a
public or private corporation or a part-
nership or association or governmental

agency and describe with reasonable
particularity the matters on which
examination is requested. In that event,
the organization so named shall desig-
nate one or more officers, directors, or
managing agents, or other persons who
consent to testify on its behalf, and may
set forth, for each person designated,
the matters on which the person will
testify. A subpoena shall advise a non-
party organization of its duty to make
such a designation. The persons so des-
ignated shall testify as to matters
known or reasonably available to the
organization. This subdivision (b)(6)
does not preclude taking a deposition
by any other procedure authorized in
these rules.

The Rule was adopted as “an added facility for dis-
covery, one which may be advantageous to both sides
as well as an improvement in the deposition process.”3
The Rule offers a streamlined procedure for extracting
information that may be dispersed throughout a corpo-
ration, and, in practice, proves especially useful early in
a case when locating particular information, identifying
potential witnesses on particular points, or obtaining
explanatory information about particular documents
that may be essential to mapping out a pretrial plan.
The requirement that the Corporate Witness shall “testi-
fy as to matters known or reasonably available to the
organization” requires a well-prepared deponent, and
thereby seeks to eliminate the prior situation in which
an examining party had to proceed through a series of
deponents who each professed that the person who
knew the answer was someone else.* In complex cases,
very specific Notices may also prove the only practica-
ble method for extracting information about docu-
ments, policies or decisions that have emerged as signif-
icant in the case (such as accounting treatment of a
particular event or a company policy), but for which
individual deponents have not been knowledgeable or
helpful. The burden on the corporation to produce a
witness who “shall testify as to matters known or rea-
sonably available to the organization” can be an invalu-
able tool for forcing a filling-in of blanks where memo-
ries seem to have failed the witnesses so far examined.

Anecdotal reports from practitioners indicate that
Notices are often framed as seeking factual support for
matter in the pleadings (e.g., “all facts that plaintiff con-
tends support the allegations of paragraph x of the
Complaint” or “the factual basis for defendant’s asser-
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tion of a defense of estoppel,” etc.). Even where the
Notice is not framed in evaluative terms, Corporate
Witness responses (and witness preparation) in the con-
text of a Rule 30(b)(6) deposition also constantly present
issues about privileged communications and work
product, since counsel handling the case typically has
the most thorough knowledge of the facts.>

Occasionally, too, parties may seek to force a corpo-
ration to take a litigation position with respect to specif-
ic issues or events through the medium of a Rule
30(b)(6) deposition. Since the Corporate Witness must
“speak” for the corporation on the designated topics to
the extent information is “reasonably available” to the
corporation, it is argued, the witness may be asked for
the corporation’s “position” on factual questions,
including, where testimony from other witnesses at
deposition has proven to be conflicting, which version
of events the corporation credits.6 (Q: I have presented
you with the depositions of Witness One and Witness
Two [both, say, former employees] with respect to the
circumstances surrounding the denial of plaintiff’s
application for promotion. Which version of such
events does the company adopt?)

Use of Rule 30(b)(6) to seek “positions” that might
alternatively be sought by requests to admit or con-
tention interrogatories effectively requires the corpora-
tion, through its witness, to map out litigation positions
in an oral exchange with adversary counsel with only
minimal assistance from counsel—who would have
been heavily involved in framing responses to written
discovery. Questions of specificity, scope and protection
of work product are obviously interrelated: the more
areas of inquiry and the more scope to ask about “posi-
tions,” the more likely that counsel preparing a witness
to answer “fully” will have to share not only factual
information but counsel’s assessment of the facts.

The Taylor decision and a number of others have
approved the practice of seeking corporate “positions”
from the Corporate Witness, often expressing a prefer-
ence for compelling a corporation to speak through an
individual employee rather than allowing counsel to
present the corporation’s position.” Other courts reject,
or at least strongly disfavor, the use of a Rule 30(b)(6)
deposition for this purpose, and Sinclair and Fendrich
condemn the practice as a “very common misuse.”8
Although concerns about this practice may be mitigated
by requiring very specific advance warning in the Rule
30(b)(6) notice, in the context of an ongoing deposition
(and in the context of very strong judicial disfavor of
instructions to a witness not to answer), counsel for the
corporation—and the witness—can be at a great disad-
vantage in a factually complex case if such questions
are permitted—a disadvantage several times com-
pounded if the court treats the scope of Rule 30(b)(6)
answers as preclusive of other evidence.?

7

Disputes about the use of Rule 30(b)(6) will surface
in reported cases only in the context of motions to com-
pel (or for sanctions), motions to preclude, or motions
for protective orders.10 Such cases will necessarily pres-
ent a distorted view of practice under the Rule. More-
over, as some commentators have pointed out, analysis
of decisions in such cases must sort out the court’s gen-
eral pronouncements about the Rule and the parties’
obligations thereunder from the actual relief (including
any sanctions) directed.

Common, often interrelated, subjects in such dis-
putes include the following:

1. How specific must the Notice be, and to what
extent may a Rule 30(b)(6) witness be examined
on matters outside the scope of a designated
topic?

2. Where the Corporate Witness lacks personal
knowledge (or sufficient personal knowledge) on
the designated topic for which the witness is
proffered, how much preparation is required,
particularly as to (i) details of information avail-
able somewhere within the corporation, and (ii)
information that might be “reasonably available”
if the corporation is required to obtain informa-
tion from former employees or from third par-
ties?

3. Must a witness be prepared when the informa-
tion is available to the corporation only through
the investigative work of counsel (including both
work product and attorney-client communica-
tions from former employees); if a witness must
be prepared, how can this be managed consistent
with protection of attorney work product?

4. To what extent may the witness be asked to take
a position for the corporation with respect to
third-party testimony, to summarize the corpora-
tion’s evidence on a particular point, to muster
evidence in support of pleadings that have been
framed by counsel, or to state the corporation’s
current “interpretation” of documents or events,
or the like?

5. What should be the relationship of Rule 30(b)(6)
questions and other discovery devices, particu-
larly contention interrogatories?

Responses to these questions reflect a continuum of
views, from a position that Rule 30(b)(6)’s central func-
tion is to provide reliable leads to the identity of per-
sons with actual knowledge on the topic (and perhaps
to provide specific factual information about corporate
documents) to the position that Rule 30(b)(6) may be
used to require the Corporate Witness to assemble all
critical information about the corporation’s case and
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then to elicit corporate contentions and admissions lim-
iting the proof at trial.

B. Particularity in the Notice and the Scope of the
Examination

The requirement of reasonable particularity is the
counterbalance to the corporation’s duty of preparation
and the role of the witness as spokesperson. When
sanctions are sought for the shortcomings in the testi-
mony of the Corporate Witness, courts are likely to start
their analysis by testing the particularity of the Notice,
concluding that if answers must be given “fully, com-
pletely, and unevasively” (the standard formulation),
then “the requesting party must take care to designate,
with painstaking specificity, the particular subject areas
that are intended to be questioned, and that are relevant
to the issues in dispute.”1!

It is perhaps not surprising that a number of courts
have been asked to consider whether introducing the
list of noticed topics with the phrase “including but not
limited to” renders the entire notice defective. While
perhaps the corporation’s counsel could simply have
announced that the list of topics would be deemed
exclusive, courts have indeed stricken such notices.1?
This construction is necessary because, on the one hand,
the corporation is only required to prepare the Corpo-
rate Witness with the “corporation’s” knowledge with
respect to noticed topics but, on the other hand, exam-
iners generally are permitted to go beyond such topics
where the witness has knowledge on other relevant
matters.13 The distinction generally made is that on
such other lines of questioning the witness testifies in
his individual capacity; the effect of such testimony
depends on that capacity rather than the effect of this
Rule.1* Accordingly, counsel for the corporation proper-
ly insists that the notice be both reasonable and particu-
lar and during deposition may want to state positions
as to whether a particular line of questions falls within
the notice.’> Thus, a Rule 30(b)(6) witness may be ques-
tioned on topics outside the scope of the Notice and
thereby be required to give such information as the wit-
ness may have on such matters, but there is no duty to
prepare the witness with the “corporation’s” knowl-
edge outside the enumerated topics.

A Rule 30(b)(6) Notice has been held unduly bur-
densome where it seeks a witness to identify relevant
documents, and all nonprivileged documents that have
already been produced. In Magistrate Judge Katz’s
felicitous phrasing:

No Rosetta stone is necessary to unlock
their mysteries. Defendant and his
counsel can read them and determine
which documents pertain to an allega-

tion, and to what degree, directly or
indirectly.16

Presumably a witness might still be required for
authentication or to establish business record status, if
not stipulated to, and a Rule 30(b)(6) examination might
still seek additional information about specific docu-
ments, suitably identified in the Notice.

Requiring particularity also allows better considera-
tion of the potential burden of the notice in the context
of the litigation as a whole. The Rule does not set an
express limit on the number of topics, but Rule 26
allows the court to limit all manner of discovery.l”

The balancing of the variety of noticed topics and
the burden of response takes on additional complica-
tions where there are presumptive limitations on the
number of depositions.!® The more complex the case,
the more likely that different persons are the best source
of information on particular topics, and the corporation
may well prefer to designate several witnesses who
have knowledge on different points rather than seek to
prepare one witness for topics of which the witness is
otherwise ignorant. On the one hand, the general rule
has been that examination of multiple deponents pro-
duced in response to a single Rule 30(b)(6) notice is
counted as one deposition. However, for purposes of
the presumptive seven-hour time limit on a deposi-
tion!® the Advisory Committee’s position is that each
witness supplied in response to a Rule 30(b)(6) Notice
should be treated as a separate witness.

This situation provides an incentive for a corpora-
tion to prepare a single witness to be minimally ade-
quate on all noticed topics (thus preserving the seven-
hour limit), rather than provide several witnesses better
qualified on different aspects of the Notice (thereby per-
mitting the examiner multiples of seven hours for
examination), an incentive which is inconsistent with
the purposes of Rule 30(b)(6). Applying the presump-
tive seven-hour limit retains a meaningful restraint on
the scope of the topics noticed, and it should not matter
significantly to the examiner (who has, after all, chosen
the topics) whether the corporation provides responsive
information through one or more than one witness, so
long as the witness is properly prepared as to the par-
ticular topic.20 The examining party should, however,
be allowed to reserve any unused time for subsequent
Rule 30(b)(6) examinations.2! Rule 30(d)(2) would still
require the court to allow additional time whenever
necessary “for a fair examination of the witness” or if
the examination is impeded or delayed.

Finally on this point, the general practice appears to
be that, where a witness is designated as a Rule 30(b)(6)
representative and is also examined separately, the pre-
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sumptive seven-hour limit applies separately to each
portion of the examination.?2

C. Sufficiency of Preparation of, and Performance
by, the Corporate Witness

The Corporate Witness must be properly prepared
by the corporation with the information reasonably
available to the corporation. How do the courts assess
the witness’s performance—and by inference the suffi-
ciency of preparation? A related question, addressed in
a subsequent section, is what the consequences will be
at trial if the corporation’s counsel seeks to introduce
evidence or arguments relating to the noticed topics
which were not mentioned by the Corporate Witness.23

Although the rhetoric of the courts in setting out
what is expected of the corporation and the Corporate
Witness is stern and expansive, the decisions indicate
that, with rare but important exceptions, the relief or
sanctions ordered when the Corporate Witness falls
short of the pronounced standards have been modest
and mild. Sinclair and Fendrich exhaustively review
cases under the Rule and repeatedly note that broad
rhetoric is typically followed by narrowly focused,
restrained relief. Where the witness is thoroughly
unprepared to address noticed topics, courts may treat
the situation as a failure to appear.2* The case for sanc-
tions may seem overwhelming in such circumstances,
but even then, most reported cases seem to give the
entity a second chance with only a warning so long as
the witness adequately responded on at least some top-
ics.

Review of reported cases suggests that the imposi-
tion of any procedural sanction other than ordering
additional discovery has been rare. One court has com-
mented:

The Court should diligently apply sanc-
tions under Rule 37 both to penalize
those who have engaged in sanction-
able conduct and to deter those who
might be tempted to engage in such
conduct in the absence of such a deter-
rent.2>

Nonetheless, and notwithstanding the near-mandatory
language of Rules 37(a)(4) and (d), Fed. R. Civ. P, mon-
etary awards are quite uncommon. In some courts’
view:

In order for the court to impose sanc-
tions, the inadequacies in a deponent’s
testimony must be egregious and not
merely lacking in desired specificity in
discrete areas.26

Where imposed at all, monetary awards usually are
limited to either a modest allowance for the cost of the

motion or some portion of the cost of unproductive
time at the initial deposition.?” Indeed, some reported
monetary sanctions appear so light that it is difficult to
imagine them serving as a deterrent,?8 and courts do
not seem to have resorted at all to Rule 37(c), Fed. R.
Civ. P. (allowing “other appropriate sanctions” for fail-
ures to disclose), in connection with unsatisfactory per-
formances at Rule 30(b)(6) depositions.

Disputes about preparation of the witness tend to
fall into three groups:

(1) whether the “most knowledgeable” witness
must be produced and what remedies are avail-
able where the witness is sufficiently prepared to
answer many of the questions posed but lacks
information on some particulars;

(2) to what extent the witness must be prepared
with information “reasonably available” to the
corporation from outside sources, particularly
former employees or existing discovery in the
case; and

(3) how the preparation of the witness interplays
with attorney work product and with privileges.

As Magistrate Judge Schenkier of the Northern Dis-
trict of Illinois advised practitioners in a recent article,
“you can search high and low in Rule 30(b)(6) and not
find a requirement that the corporation produce the
‘most knowledgeable witness.””2? Indeed, there is no
requirement that the corporation produce a witness
with firsthand knowledge, even when it has one.30
More generally, the examining party cannot select the
witness to speak for and bind the Corporation by oper-
ation of Rule 30(b)(6) by naming a specific person in the
Notice; the Rule plainly allows the corporation to select
the witness to be tendered for these purposes.

What is required is that the witness have a suffi-
cient grasp of the information available to the corpora-
tion to give responsive answers on the noticed topics.
Where the court feels the corporation has not adequate-
ly prepared the witness, it may order a new examina-
tion with specific preparation mechanisms.3! As the
cases cited in the preceding footnotes demonstrate,
however, if the witness can give responsive answers
much of the time and point to other persons who can
address very detailed questions, most courts will find
that sufficient compliance; if the witness does well
enough in most areas but lacks knowledge on a particu-
lar topic when the court considers the topic important
and the record insufficient, a court is likely to direct
production of an additional witness or the use of alter-
native discovery devices, but the court may well not
impose any sanctions. Despite constant repetition of the
“full” and “complete” tests, moreover, a number of
decisions have denied sanctions and refused to order
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additional preparation or a new witness where,
although there were questions the witness could not
answer, taking the deposition as a whole, the witness’s
knowledge on each topic appeared reasonably adequate
and his testimony included leads about where more
detailed information could be obtained.32

By the Rule’s terms, the witness need only know of
“matters known or reasonably available to the organi-
zation.” What non-privileged information held by third
parties or former employees is “reasonably available”
to the corporation? Several cases indicate that if the
only source of information on a topic is a former
employee, the corporate designee must not merely pro-
vide that “lead,” but attempt to gather the information
from the employee. Indeed, a few cases suggest that if
information pertaining to a topic has been made avail-
able elsewhere in discovery, in other depositions for
example, the corporate designee must both be familiar
with such testimony and be prepared to state the corpo-
ration’s “position” with respect thereto (i.e., take a posi-
tion as to the truthfulness, accuracy and completeness
of the testimony). Several courts have stated that “rea-
sonably available” information includes that which can
be obtained from former employees.3 This certainly
implies that if the witness does not interview the for-
mer employees himself, he must be prepared with
responsive information gathered by counsel.3

Cases recognize that even after exhausting what is
“reasonably available,” a corporation may have no
information on topics counsel has included in the
Notice, or have some information but be unable to
answer as to some specifics. The resulting balancing act
is demonstrated in an opinion involving discovery of
the Iranian government:

Iran has not proffered any witnesses
regarding these items. If Iran is unable
to locate, after a proper effort, any wit-
nesses able to testify as to these issues,
then so be it. However, the court may
subject Iran to sanctions, such as a pro-
hibition on the presentation of evidence
on this issue, if Iran later discovers
proper witnesses and fails to offer a
sufficient explanation to the court.
Accordingly, Iran should engage in a
genuine and thorough effort to identify
an adequate deponent with regard to
these items.35

Setting the scope of “reasonable particularity” for
the notice, on the one hand, and what is “reasonably
available” to the corporation’s witness (or witnesses),
on the other hand, can take on an entirely different level
of complexity when the information lies with third par-

ties or former employees, or is “available” to the corpo-
ration solely through the investigations of counsel. Con-
sider the following hypothetical posed by Sinclair and
Fendrich:

... assume that an entity has been
noticed for a deposition under the Rule.
The events giving rise to the claims, let
us assume, are complex and involve the
actions of any number of participants
over a course of time. Assume further
that the events which are central to the
lawsuit occurred long ago, so that some
number of the people who were agents
of the entity are no longer under its
control. Other participants in the events
may be dead or missing. Still others are
third parties who are not, and perhaps
were never, under the control of the
organization. Documents that bear
upon the events are extremely volumi-
nous, scattered, and often ambiguous—
especially when their authors or recipi-
ents do not remember them, not to
speak of when they are no longer avail-
able to interpret them. Counsel for the
entity is now faced with the task of
helping the client select and prepare
one or more designees to testify on its
behalf on what is “known or reason-
ably available” about the subjects
which have been identified in a Rule
30(b)(6) notice.36

In such cases attorney work product is inevitably at
risk, as may be privileged communications from former
employees to counsel, since such information is in some
sense “reasonably available” to the client. (We return to
the subject of witness preparation and work product
below in Part E).

This Report focuses on the use of Rule 30(b)(6) in
discovery of a corporate party to a litigation, although
much of the discussion about witness preparation,
specificity, and privilege applies equally where the cor-
porate deponent is a subpoenaed non-party. There is
one distinction which should be noted at this point.
Because the Corporate Witness testifies “on behalf” of
the corporation, the deposition testimony is treated as
admissible at trial against the corporation even if the tes-
timony is given without direct personal knowledge (i.e.,
the witness is not personally competent but is convey-
ing information supplied to the witness for purposes of
the deposition).3” What should be the admissibility of
such incompetent or hearsay testimony gathered from a
non-party corporation via Rule 30(b)(6)?
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This question was presented very recently in the
context of a summary judgment motion decided by
Judge Casey, when the defendant moved to strike the
testimony of a third-party Corporate Witness as not
based on personal knowledge.38 Judge Casey denied
the motion to strike and referred to other decisions
holding that a Rule 30(b)(6) witness is not required to
have “personal knowledge on a given subject, so long
as they are able to convey the information known to the
corporation.”?® Judge Casey’s opinion appears to be the
only reported case on this point, and we must respect-
fully suggest that it is wrongly decided.

Cases certainly do routinely hold that the corpora-
tion may fulfill its Rule 30(b)(6) deposition obligations
by providing a witness who can answer the pertinent
questions but lacks personal knowledge. Hearsay testi-
mony is obtained in all sorts of deposition contexts,
however, and nonetheless will be admissible in court
only if an evidentiary exception applies. Rule 30(b)(6)
does not purport to create an evidentiary exception,
although in almost all cases the fact that the corporate
deponent is a party makes the testimony an evidentiary
admission admissible against that party at trial. When
the witness is not a party, however, or the testimony is
otherwise offered against a party other than the corpo-
ration deposed (and thereby against a party that did not
make the evidentiary admission), the rules about com-
petence and hearsay should be applicable.

D. Taylor and the Trial Consequences of Rule
30(b)(6) Testimony

The decisions just discussed present a view of Rule
30(b)(6) as an exploratory tool of the examining party
and focus on getting the examining party the informa-
tion it reasonably needs. In this context, courts rarely
consider what the consequences should be if the corpo-
ration seeks to offer at trial evidence not mentioned by
its designee. Because that was one of the two considera-
tions about Rule 30(b)(6) most famously discussed in
Taylor, we turn now to a discussion of that case. Because
so much is often made of Taylor as a seminal case on the
application of this Rule, it is worth reviewing in consid-
erable detail what actually happened in that case.

Union Carbide (“UCC”) was a defendant in a CER-
CLA “Superfund” environmental clean-up case in
which the government asserted that UCC was legally
responsible both for its own contribution to the site’s
condition and for the conduct of a division, Grower Ser-
vice, which had been sold years before the litigation
commenced and as to which no current UCC employ-
ees had knowledge. Faced with a Notice from the gov-
ernment, UCC argued that it should only be required to
provide its current internal corporate knowledge; to
identify former employees who might have knowledge
of earlier events; and to “leave it up to the government”

to pursue that knowledge. UCC also sought to have the
court rule in advance that UCC could call such witness-
es (or others) at trial and argue from their evidence,
even though the Corporate Witness had provided no
information about the substance of such testimony.

Magistrate Judge Eliason held that it was UCC’s
obligation to gather all evidence reasonably available to
it on the noticed topics, including information from
past employees and information already available in
discovery. Furthermore, Judge Eliason held that absent
an explanation (such as later discovery of information
despite initial due diligence), UCC would not be per-
mitted to offer at trial evidence or argument, direct or
rebuttal, on topics as to which its Corporate Witness
had denied knowledge or not taken a position.*0 Thus,
while most cases addressing Rule 30(b)(6) only consider
whether the corporation has sufficiently “appeared” by
a knowledgeable witness, Magistrate Judge Eliason
took the further step of setting out a preclusive scheme
that, absent explanation, limited the party’s trial case to
what was disclosed at the Rule 30(b)(6) deposition.

The Magistrate Judge expressly acknowledged that
Rule 30(b)(6) testimony was not the equivalent of a
judicial admission.4! He cited earlier cases stating that a
Rule 30(b)(6) witness must convey the “subjective
beliefs and opinions” of the corporation and present its
“opinion” on the noticed topics.*2 The Magistrate Judge
also acknowledged that ascertaining a party’s “posi-
tion” might be handled by contention interrogatory and
that deciding which method “is more appropriate will
be a case-by-case factual determination.”43 Nonetheless
the Magistrate Judge concluded that if a corporation

wishes to assert a position based on tes-
timony from third parties, or their doc-
uments, the designee still must present
an opinion as to why the corporation
believes the facts should be so con-
strued. The attorney for the corporation
is not at liberty to manufacture the cor-
poration’s contentions. Rather, the cor-
poration may designate a person to
speak on its behalf and it is this posi-
tion which the attorney must advo-
cate.4

Few would quarrel with the first basic premise of
the Taylor opinion, that the information “reasonably
available” to a corporation on a particular topic
includes what can be learned from prior employees,
whether in interviews or in deposition transcripts, at
least where the notice has been sufficiently specific as to
topic. But many would challenge the clear message
that, within the confines of the Notice, the Corporate
Witness must be prepared to recite every bit of evidence
the party’s attorney will offer and to explain and justify
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every “position” counsel will take, even if such evi-
dence was never known to the corporation until
unearthed by counsel in discovery. That this was
indeed how the Magistrate Judge viewed the situation
is evidenced by the following response to UCC’s argu-
ment that it could rely at trial on, or at least make argu-
ments about, “the documents and testimony of others”
where the Rule 30(b)(6) witness had offered “no knowl-
edge or position”:

This suggested procedure assumes that
the attorneys can directly represent
UCC’s interest on their own as opposed
to merely being a conduit of the party.
This, of course, is not true. If a corpora-
tion has knowledge or a position as to a
set of alleged facts or an area of inquiry,
it is its officers, employees, agents, or
others who must present the position,
give reasons for the position, and, more
importantly, stand subject to cross-

examination. . . . Otherwise, it is the
attorney who is giving evidence, not
the party.+5

Most trial attorneys would not accept the proposi-
tion that they are “merely being a conduit of the party,”
but one can sense the point the Magistrate Judge was
trying to make. Where most trial lawyers would surely
disagree with the Magistrate Judge, however, is on the
description of how the corporation’s position will be
presented at trial: most trial lawyers would agree that
the corporation cannot call the Corporate Witness to
testify as to topics or “positions” covered at the deposi-
tion outside the deponent’s competent, personal knowl-
edge. The corporation’s counsel will have to call com-
petent witnesses, and counsel will indeed present
“positions” in the processes of briefing and jury presen-
tations. Moreover, while the adversary may use the
Rule 30(b)(6) testimony insofar as the Rules permit, we
have located no case allowing the adversary to call the
Corporate Witness at trial in order to cross-examine the
witness about the hearsay bases for the “positions”
taken.

As noted, Taylor did not introduce the reading of
Rule 30(b)(6) as allowing questions about the corpora-
tion’s “position.” However, it arguably misread the ear-
lier cases, and it surely did suggest that position-seek-
ing be given a wider ambit than in any preceding case.
Rule 30(b)(6) requires testimony and that testimony is
supposed to convey educated corporate knowledge;
nothing is said about “positions.” The angry tone of the
response by Sinclair and Fendrich suggests just how
much is at issue in terms of how a case may be proved
at trial:

... there is no basis for imposing a
requirement that the corporation take a
“position” on all deposition testimony
in a case. . . . [TThe proper mission of a
deposition under the rule should be to
provide the discovering party with
advance warning about what persons
within the entity know. It is not a
device intended to provide reactions to
or assessments of the myriad assertions
in all depositions given by other wit-
nesses . . .

* % ¥

There are obviously many cases in
which there are competing and incon-
sistent pieces of evidence. The notion
that when the corporation has no
knowledge through employees and
documents in its possession, custody, or
control, the company must select from,
say, three nonparty witnesses’ versions
of the events the one it adopts as its
knowledge or position is glib at best. To
require the deposition designee to con-
sider adversary witness testimony as
part of the corporation’s knowledge
base is even less defensible.46

To be fair, Magistrate Judge Eliason several times
stated that a corporation is not obligated to take a
“position” as to every “set of alleged facts or area of
inquiry;” his position was only that if a corporation
passed on a particular topic, it should not be allowed at
trial to present evidence or argument on that topic. And
in response to the Sinclair and Fendrich hypothetical, if
the testimony of the three non-party witnesses concerns
relevant conduct of the corporation, perhaps it is not
unreasonable to require the corporation to take a “posi-
tion” as to what it did or did not do that is informed by
such evidence—although whether that position should
be expressed in a deposition response or an interrogato-
ry answer may be a different question.

Again, few would quarrel with the proposition that
counsel should not be permitted to offer factual evi-
dence on specific topics concerning the corporation’s
conduct where the deponent pleaded ignorance (e.g.,
Did the manager approve this advance? Who prepared
this memorandum?) without a clear explanation why
such information was not “reasonably available” to the
corporation at the time of the deposition, or that it was
only inadvertently omitted.#” On the other hand, given
the availability of contention interrogatories, it is diffi-
cult to see what purpose is served by limiting the scope
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of trial evidence to what the Rule 30(b)(6) witness mas-
ters of the evidence, particularly evidence counsel
expects to obtain from third parties who are not former
employees, or limiting argument to “positions” taken
by that witness on matters other than the factual char-
acterization of the conduct of the Corporation.
Nonetheless, in addition to the square holding in Taylor,
several cases state in passing that the party will not be
allowed to add information or “change its position.”48
Such blanket preclusive language appears inconsistent
with the status of Rule 30 (b)(6) testimony as an eviden-
tiary admission but not a judicial admission.4’

There is an important distinction between the rules
for interrogatory responses and those for depositions,
moreover: the obligation to update the response. Rule
30(b)(6) imposes no obligations to follow up with infor-
mation learned subsequent to the deposition, and many
of these depositions occur at the early stages of a case.
There is no provision for these (or other) depositions
that is comparable to Rule 26(e)(2), Fed. R. Civ. P, deal-
ing with the updating of responses to interrogatories,
requests for production and requests to admit. Certain-
ly, there could be disputes about whether the informa-
tion had been “reasonably available” to the corporation
at the time of the deposition, but there may be sound
reasons why it was not.>0 A party may even conclude
that the “position” taken by the witness was incorrect
in light of subsequent information. This may be embar-
rassing at trial, but there appears to be no requirement
that notice of the change of view be given (although
one would expect that in practice something in the pre-
trial order would force disclosure).51 A disclosure
process (with mea culpa) is what Magistrate Judge Elia-
son put into place prior to resuming the Rule 30(b)(6)
deposition process in Taylor—but perhaps, absent UCC
forcing the issue early on, this would have been dealt
with there too in the pre-trial order.

The more complex the case, the more dispersed the
information, and the more mixed the matters of fact
and law, the more difficult these questions become. We
appreciate that many local rules, including S.D.N.Y.
Local R. 33.3, place interrogatories about “claims and
contentions” at the end of the case, whereas a litigant
may feel it critical at an early stage in the case to nail
down the bases for a particular claim by the adversary
or to find out what position an adversary will take on a
critical factual issue. This is not, we argue, a reason to
allow questions at a Rule 30(b)(6) examination which, if
propounded as interrogatories, would be deferred until
the close of discovery; rather it is a good argument in
the particular case for accelerating the use of interroga-
tories on those particular points.

There is, moreover, a bit of irony in the professed
concern that trial counsel not be able to ambush an
adversary at trial with evidence or arguments not

revealed at the Rule 30(b)(6) deposition. As several
courts have pointed out, there are several pretrial mech-
anisms for blunting this threat, including contention-
type interrogatories and pretrial orders. The real unfair-
ness lies in expecting a witness who lacks direct
knowledge to retain comprehensive memory of, and
accurately regurgitate in the context of oral questions
and answers, all the witness has been told about a
noticed topic in deposition preparation and perhaps
also to handle questions, anticipated or unanticipated,
about “interpretations,” “opinions” or “positions” of
the corporation in the litigation. At best, a miscue or
misunderstanding becomes something that, once reme-
died, comes back as impeachment material, even
though the witness had no direct knowledge and testi-
fied based on double hearsay. At worst, the statement
has some preclusive effect.

Moreover, the practical reality is that it can be
extremely difficult to put reasonable objections about
scope (is the question within the notice or not, and
therefore “binding” or not) or privilege before the court
while a deposition proceeds, and it is usually easier to
rule on the sufficiency of objections and answers (and
perhaps give answers preclusive effect) when interroga-
tories have been carefully propounded and responsibly
answered.

Many courts have adopted at least the language of
Magistrate Judge Eliason’s opinion in Taylor, and that
case has been repeatedly cited and quoted in rulings on
Rule 30(b)(6) issues.>2 For example, in one recent case
Magistrate Judge Pittman wrote:

The Rule 30(b)(6) designee does not
give his personal opinions. Rather, he
presents the corporation’s “position” on
the topic. Moreover, the designee must
not only testify about facts within the
corporation’s knowledge, but also its
subjective beliefs and opinions. The
corporation must provide its interpreta-
tion of documents and events. The
designee, in essence, represents the cor-
poration just as an individual repre-
sents him or herself at a deposition.
Were it otherwise, a corporation would
be able to deceitfully select at trial the
most convenient answer presented by a
number of finger-pointing witnesses at
the depositions. Truth would suffer.5

Magistrate Judge Pittman made similar statements
about the scope of Rule 30(b)(6) in another case a few
months later.>* It should be noted that in neither of
these cases did Magistrate Judge Pittman actually com-
pel a corporate witness to take a “position,” provide
“subjective beliefs and opinions,” or offer “interpreta-
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tion of documents and events.” In Marvel, a corporate
witness was required to produce an additional depon-
ent with knowledge relating to specific items about a
subsidiary. In AIA, Magistrate Judge Pittman required a
corporation to produce a Rule 30(b)(6) witness even
though its “principal” had already been deposed,
unless the corporation could show that “its corporate
knowledge is no greater than that of its principals.”
However, other courts have followed similar language
to the conclusion that “[g]enerally, inquiry regarding a
corporation’s legal positions is appropriate in a Rule
30(b)(6) deposition,” at least where there are mixed
“legal and factual component[s].”5>

Such statements about the scope and use of Rule
30(b)(6) might be contrasted to these recent words from
Judge Rakoff:

In a nutshell, depositions, including
30(b)(6) depositions, are designed to
discover facts, not contentions or legal
theories, which, to the extent discover-
able at all prior to trial, must be discov-
ered by other means.56

This view finds strenuous support from Sinclair and
Fendrich, who argue from analysis of the Advisory
Committee Notes to the various 1970 amendments that
the deposition device was a minor convenience being
created to avoid unnecessary guesswork at the outset of
a case when the party litigating against the entity may
lack information as to which of many officers and
employees has personal knowledge of topics relevant to
the lawsuit.5” Those authors contrast the discussion of
this change in the 1970 Notes and related discovery
reports to the “extensive discussion of the difficulties
attending contentions in the Rule 33 amendments” con-
sidered and adopted at the same time, after “years of
bickering over contention interrogatories,” and con-
cluded that, with nary a mention of contentions in the
Notes to Rule 30(b)(6), the Committee could not have
intended that oral depositions be used for this
purpose.58

The corporation’s “subjective beliefs and opinions”
as these existed in connection with the controversy
being litigated (e.g., evaluations of an employee, beliefs
about the knowledge of the party with whom a contract
was being negotiated, etc.) are themselves matters of
fact at the time of trial. In the context just discussed,
however, the discovery is directed to current beliefs,
evaluation of the evidence of witness credibility or liti-
gation positions. Rule 30(b)(6) should be amended to
eliminate questioning of this sort, both because of the
practical concerns discussed above and to protect attor-
ney work product. This recommendation is discussed
further after turning to the subject of work product.

E. Extent of Preparation—Work Product
Considerations

Of course factual information possessed by corpo-
rate personnel is not privileged merely because it was
communicated by counsel,® but often only trial counsel
(or—very often—only trial counsel and the in-house
attorneys with whom trial counsel is working) has gath-
ered, and possesses, the information. It may well be
that much of this factual information will eventually be
disclosed in responding to interrogatories, but counsel
in that context (i) only has to assist the client in
responding to questions posed in advance, rather than
having to prepare an otherwise uninformed witness
with sufficient information to respond to a range of
questions on a topic; and (ii) has the opportunity to
craft good-faith responses, which minimize interference
with privileges. Moreover, it is far more efficient to
present the court with privilege issues in reviewing
written responses to interrogatories than on the fly as
oral questions are posed.

Rule 612(2), Fed. R. Evid., makes writings used
prior to testifying “to refresh memory” discoverable “if
the court in its discretion determines it is necessary in
the interests of justice.”69 Assuming the Corporate Wit-
ness is not testifying from personal knowledge, one
could argue that showing attorney work product (such
as investigative or interview memoranda) cannot
“refresh” his recollection. Some courts have opined that
showing work-product documents to a Rule 30(b)(6)
witness does not make those documents discoverable.6!
Certainly there would be an apparent unfairness in
requiring counsel to educate the witness with the fruit of
counsel’s investigation and then holding that, by com-
plying, counsel has waived protection for the work
product used in the process.

If a Rule 30(b)(6) deposition is to be used to elicit
“positions” on disputed issues of fact where direct cor-
porate knowledge is limited, or to ascertain the “bases”
for pleaded claims or defenses, particularity if the
Notice becomes critical, because in practice the corpo-
rate witness (in a perversion of Taylor’s logic) must
become the conduit for the attorney! As Sinclair and
Fendrich note:

In the case of litigation, the discovery
and collation of what needs to be
known is characteristically undertaken
by lawyers. It is the lawyer who inves-
tigates the facts, reviews a mosaic of
documents, weeds through recollec-
tions of participants in the central
events, and then attempts to put
together a coherent account of “what
really happened.”¢2
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If the attorney is going to have to educate the witness
not only on factual matters but also on “positions” the
corporation will want to take at trial, attorney work
product considerations will have to be parsed carefully.
Requiring a very high level of specificity in the notice is
reasonable in such circumstances to allow such consid-
erations to be addressed in advance and to enable the
court, if the corporate party seeks its aid, to determine
whether the route of a contention interrogatory is
preferable.

A number of decisions involving discovery of gov-
ernmental agencies have denied Rule 30(b)(6) discovery
of information gathered by attorneys or their investiga-
tors on behalf of the agency.®® Private organizations,
however, have been less successful in seeking protective
orders on such grounds.®* Sinclair and Fendrich ques-
tion the assumption:

that questions asking a witness about
what facts she was aware of which sup-
ported a particular allegation in a claim
or defense do not improperly tend to
elicit the mental impressions of the
entity’s lawyers who participated in the
preparation of the witness or advice to
the company . . . 6

Whether a fact “supports” a contention, claim, or
defense is almost always a question that the witness can
answer only by obtaining and revealing attorney work
product. The Corporate Witness” view of what “sup-
ports” an allegation is almost certainly rooted in coun-
sel’s analysis of the case and counsel’s selection of evi-
dence and organization of issues. Addressing such
questions to the witness is an “easy window into what
the attorney for the entity thinks is important. . . .”66 As
one court pungently put it, either the attorney thought
the fact important “or, presuming rationality, the attor-
ney would not have communicated the fact to the
client.” 67

The examining party is entitled to discover facts
(whether or not, incidentally, those facts “support” a
particular contention), but the examining party should
not be able to force counsel to supply evaluative work
product to the client or the client to reveal such work
product in order to comply with Rule 30(b)(6). Hence,
questions properly seeking facts should not be phrased
in a manner that potentially calls for evaluative work
product.

Questioning what “supports” a particular allega-
tion or defense can usually be rephrased to reduce
offense to the work-product protection while still elicit-
ing the necessary factual information. Questions about
“positions” or the legal significance of documents, how-

ever, really are seeking case strategies. By and large, to
the extent trial counsel eventually decides to take cer-
tain positions at trial, such conclusions are discoverable
before trial to avoid unfair surprise or “sandbagging.”
As Magistrate Judge Eliason recognized, however, there
may be many factual or other issues as to which the
corporation decides not to take a position at trial and
therefore decides not to reveal counsel’s analysis. Writ-
ten discovery near the close of the process allows coun-
sel to formulate “positions” or take a pass on an issue
and live with the consequences. Oral depositions, and
particularly such depositions early in the case, do not
allow time for considered judgments before, what was
work product, becomes a disclosed “position,” and the
deposition context makes it difficult in practice to seek
the court’s guidance on the line to be drawn. Other dis-
covery tools provide a more balanced mechanism for
spelling out claims and contentions, particularly if the
responses are to have preclusive, or even impeachment,
effect.

Rule 30(b)(6) should be amended to remove from
the scope of such depositions questioning that evaluates
the legal significance of facts, elicits positions or con-
tentions, or pursues similar lines.®8 This change, cou-
pled with greater flexibility in the timing of contention
interrogatories where appropriate, will still permit
appropriate and timely discovery of trial positions and
contentions without the awkwardness, and potential
prejudice, of pursuing such information in an oral dep-
osition where the person who is charged with shaping
trial strategy—the party’s counsel-—cannot properly
assist the witness.

In the absence of such an amendment, questioning
of this sort should be disfavored and permitted only
where the nature of the questions had been clearly spec-
ified in the Notice so that the corporation’s counsel will
have had an opportunity to raise work product con-
cerns with the court.

F. Recommendations

Our recommendations fall into four general cate-
gories: (a) notices and burden of preparation; (b) sanc-
tions; (c) the use of Rule 30(b)(6) to elicit a party’s
“positions” in contradistinction to contention interroga-
tories; and (d) the potential preclusive effect of Rule
30(b)(6) testimony.

(a) Notices and Preparation

(1) Absent stipulation or order, all Rule 30(b)(6)
examinations of a party should be treated as one
deposition with a presumptive cumulative limit
of seven hours, whether the corporation tenders
one or multiple witnesses to respond on its
behalf and whether only one or more than one
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such deposition is sought during the course of
discovery.

(2) When the phrase “including but not limited to”

is used in a Notice, the words “but not limited
to” should be deemed surplusage.

(3) The obligation of Rule 30(b)(6) witness prepara-

tion should not generally extend to the review of
testimony or documents from other parties or
non-parties unless these are from present or for-
mer employees or agents of the corporation.
Notwithstanding this, the examining party
should be permitted to direct attention in the
Notice to specific testimony about, or documents
concerning, the corporation’s conduct.

(b) Sanctions

(4) Courts should impose meaningful sanctions

where counsel (i) routinely instructs a deponent
not to answer questions directed to factual infor-
mation because the deponent learned the factual
information from counsel, and (ii) where the
Corporate Witness is ill-prepared to answer fac-
tual questions about a noticed topic for which
the witness was tendered.

(c) “Positions” and Contentions

(5) Rule 30(b)(6) should be amended to insert the

word “factual” before “matters” in the fourth
sentence and thereby establish that such deposi-
tions should not be a vehicle for seeking discov-
ery of legal arguments, “contentions” or “posi-
tions” that are not simply factual statements, but
seek evaluations of the legal significance of facts.
In order to allow parties timely disclosure of liti-
gation positions or contentions, this change may
require greater flexibility in allowing contention-
style interrogatories at early stages of discovery,
but this is preferable to allowing contentions to
be explored by oral examination of a witness.

(6) Even in the absence of the proposed amendment,

Rule 30(b)(6) notices should be stricken (and
questions at such examinations should be
deemed presumptively improper) as violative of
the protection of attorney work product where it
seeks evaluation of the evidentiary significance
of factual information (e.g., “support,” “prove,”
etc.), as it bears on a claim or defense. Examining
counsel is entitled to full disclosure of factual
information, but competent counsel can find
many other avenues to elicit factual information
relevant to a particular topic without framing
questions that depend on the adversary coun-
sel’s evaluation of the facts.

(7) While Rule 30(b)(6) examinations may properly

inquire about a corporation’s “subjective opin-
ions” insofar as these constitute facts relevant to
the litigation, the use of this discovery mecha-
nism for inquiring into litigation positions and
the application of law to the facts conveyed,
even in the absence of the proposed amendment,
should be disfavored. In the absence of the pro-
posed amendment, this should not preclude the
examining party from specifically identifying in
the Notice a factual issue on which the corpora-
tion’s position or version of events is sought.
Such advance specification allows the corpora-
tion, if it chooses, to offer alternative mecha-
nisms of response (e.g., voluntarily tendering a
statement to be treated as an interrogatory
answer or response to written question) or to
seek the court’s intervention as to the discovery
device.

(d) Preclusion

(8) So long as the court is persuaded that the Rule

30(b)(6) witness was properly prepared to pro-
vide responsive answers, Rule 30(b)(6) testimony
generally should not be treated as preclusive
with respect to either evidence or arguments.
Rule 30(b)(6) testimony is not a judicial admis-
sion (and hence may be contradicted or
rebutted), and the failure of a Corporate Witness
to mention particular information, absent bad
faith, should not be grounds to preclude the sub-
sequent proffer of such information. Whether an
omission was inadvertent or the evidence was
only subsequently developed, the better view of
a Rule 30(b)(6) deposition is that it is an
exploratory tool, and other devices are better
suited to limiting the evidence at trial. Notwith-
standing this, because Rule 30(b)(6) testimony
constitutes an admission, the omission of infor-
mation or interpretations from a Corporate Wit-
ness’s response may still be probative at times,
e.g., to evidence when the corporation became
aware of certain information or first took a cer-
tain position.

(9) If the Corporate Witness inadvertently omitted

factual information that was reasonably avail-
able to the corporation at the time of the deposi-
tion, and this information is not otherwise dis-
closed during the discovery process (or if a court
concludes that the omission or the extent of the
delay in providing the information was a delib-
erate litigation tactic), the court should then con-
sider preclusive sanctions under Rule 37(c), Fed.
R. Civ. P, particularly where other parties have
been prejudiced.
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Endnotes

1.

10.

11.

Rule 30(b)(6) applies to a variety of entities (“a public or private
corporation, or a partnership, or association, or governmental
agency”); we use “corporation” here as a shorthand. In 1971,
Rule 30 was further amended to make clear that deposition dis-
covery of third-party entities by subpoena would follow a paral-
lel procedure.

United States v. Taylor, 166 ER.D. 356 (M.D.N.C.) (Eliason, M.].),
aff'd, 166 ER.D. 367 (M.D.N.C. 1996) (“Taylor”).

Rule 30(b)(6) Advisory Committee’s Notes (1970 Amendments).

Id. (referring to the practice as “bandying”). See generally Jerold
Solovy & Robert Byman, Discovery: Invoking Rule 30(b)(6), NAT'L
L.J., Oct. 26, 1998, at B13 (arguing that if a witness is not proper-
ly prepared and lacks knowledge, which others in the corpora-
tion do have (e.g., as to what happened in a negotiation), the
corporation should thereafter be bound by the professed lack of
knowledge—in opposing summary judgment, for example.)

See, e.g., Protective Nat'l Ins. Co. of Omaha v. Commonwealth Ins.
Co., 137 ER.D. 267, 279-80 (D. Neb. 1989) (“Protective Nat'l")
(although documents may be protected work product, a Rule
30(b)(6) witness must be prepared with “facts” contained in
them and divulge such facts at deposition; questions as to which
facts “support” particular allegations did not necessarily seek
counsel’s mental impressions, and a deposition rather than con-
tention interrogatories was an acceptable method insofar as it
addressed allegations that were not simply legal conclusions).
But see Am. Nat’l Red Cross v. Travelers Indem. Co., 896 F. Supp. 8,
13 (D.D.C. 1995) (in a complex case with extensive document
discovery, requiring a description of documents that “support”
affirmative defenses was barred by work-product doctrine).

See Kent Sinclair & Roger P. Fendrich, Discovering Corporate
Knowledge and Contentions: Rethinking Rule 30(b)(6) and Alterna-
tive Mechanisms, 50 ALA. L. Rev. 651, 699 (1999) (“Sinclair &
Fendrich”).

See, e.g., Canal Barge Co. v. Commonwealth Edison Co., 2001 WL
817853, at *2 (N.D. IlL. July 19, 2001) (“Canal Barge”) (“Generally,
inquiry regarding a corporation’s legal positions are appropriate
in a Rule 30(b)(6) deposition” (citing Taylor); although in some
cases contention interrogatories may be the preferred method, in
this case “there is both a legal and factual component to the
interpretation of these contracts,” so that a deposition was pre-
fterred); Ierardi v. Lorillard, Inc. 1991 U.S. Dist. LEXIS 11887, at *5
(E.D. Pa. Aug. 20, 1991) (“lerardi”) (with respect to documents,
plaintiffs were “entitled to discover the interpretation [defen-
dant] intends to assert at trial” and since such “interpretation”
was factual, a Rule 30(b)(6) deposition was preferable to con-
tention interrogatories).

Sinclair & Fendrich, 50 ALA. L. REv. at 700.

See Solovy & Byman, supra note 4 (arguing for this result). Com-
pare Taylor, 166 ER.D. at 365 (Rule 30(b)(6) testimony precludes
additional evidence or argument absent showing of “extremely
good cause” for omission from testimony) with Arkwright Mut.
Ins. Co. v. Nat’l Union Fire Ins. Co., 1993 U.S. Dist. LEXIS 1163, at
*8 (S.D.N.Y., Feb. 4, 1993) (Francis, M.].) (“Arkwright”) (Rule
30(b)(6) testimony would not limit trial evidence since witness
need not have “comprehensive” knowledge; contention inter-
rogatories would be used to ensure full disclosure prior to trial).

Reported cases that consider the preclusive effect of Rule
30(b)(6) testimony appear to be extremely rare. The issue was
presented in Taylor only because the corporation sought an
advance ruling that its Corporate Witness’s testimony would
not limit the scope of proof and argument at trial.

Prokosch v. Catalina Lighting, Inc., 193 ER.D. 633, 638 (D. Minn.
2000) (“Prokosch”).

12.

13.

14.

15.

16.

17.

18.
19.
20.

21.

22.

23.
24.

25.

See, e.g., Reed v. Nellcor Puritan Bennett & Mallinckrodt, 193 ER.D.
689, 692 (D. Kan. 2000). See also Innomed Labs, LLC v. Alza Corp,
211 ER.D. 237, 240 (S.D.N.Y. 2002) (Ellis, M.].). Wasteful disputes
about such terminology might be avoided by a Local Rule
deeming “but not limited to” to be surplusage for purposes of a
Notice.

See, e.g., Detoy v. City and County of San Francisco, 196 ER.D. 362,
366-67 (N.D. Cal. 2000).

See, e.g., Primavera Familienstifung v. Askin, 130 E. Supp. 2d 450,
551 (S.D.N.Y. 2001) (Sweet, ].) (corporation “not limited” by tes-
timony of Rule 30(b)(6) witness on topic outside specifics of
notice). There seems to be disagreement as to whether the bind-
ing effect of Rule 30(b)(6) testimony is simply that accorded any
“officers, directors, or managing agents” of a corporation
(whether or not the Corporate Witness is one), or is to some
degree more preclusive. See, e.g., In re Vitamins Antitrust Litig.,
216 ER.D. 168, 174 (D.D.C. 2003) (“While the government sub-
missions constitute admissions by Bioproducts, its Rule 30(b)(6)
deposition is a sworn corporate admission that is binding on the
corporation.”); but see In re Puerto Rico Electric, 687 F.2d 501, 503
(Ist Cir. 1982) (noting misconception that Rule 30(b)(6) testimo-
ny is conclusively binding). See also Sinclair & Fendrich, 50 ALA.
L. Rev. at 730; S.I. Schenkier, Deposing Corporations and Other Fic-
tive Persons: Some Thoughts on Rule 30(b)(6), LITIGATION, v. 29 note
2 (American Bar Ass'n, Winter 2003) 20, 62 (citing cases in both
directions). See also discussion of Taylor in Part D below.

Counsel may also want to ensure in preparing the witness that
counsel has only conveyed additional information to the wit-
ness with respect to the specific topics in the notice. Thus, if the
questioner strays outside the notice the deponent may truthfully
convey only such information as the witness already possessed.
In one case, the notice called for “a witness to testify as to any
statement of fact set forth in the amended complaint to which
defendant has denied,” and the court struck the notice for insuf-
ficient particularity. Skladzien v. St. Francis Reg’l Med. Ctr., 1996
U.S. Dist. LEXIS 20621, at *2 (D. Kan., Dec. 19, 1996).

United States v. Dist. Council, 1992 U.S. Dist. LEXIS 12307, at *43
(S.D.N.Y,, Aug. 14, 1992) (Katz, M.].) (“Brotherhood of Carpen-
ters”).

Cf. Sinclair & Fendrich, 50 ALA. L. Rev. at 682 (urging use of the
“balancing and triage provisions of Rule 26 when considering
the appropriate scope of burdens” on the corporation).

Rule 30(a)(2)(A).
Rule 30(d)(2).

An alternative, counting examination of multiple Rule 30(b)(6)
witnesses provided in response to a single Notice as multiple
depositions, each of a presumptive-seven hour length, would
encourage tactical maneuvers by the corporation to eat into the
presumptive ten-witness limit of Rule 30(a)(2)(A). A balance
must be struck here, and the one presented in the text seems
preferable.

It is often good practice to seek additional Rule 30(b)(6) exami-
nations at later stages in a case where very specific questions
about documents or events have not been resolved by other wit-
nesses.

See, e.g., Sabre v. First Dominion Capital L.L.C, 2001 U.S. Dist.
LEXIS 20637, at *4 (S.D.N.Y., Dec. 12, 2001) (Pittman, M.].).

Cf. Rule 37(c), Fed. R. Civ. P. (failures to disclose).

See, e.g., Resolution Trust Corp. v. Southern Union Co., 985 F.2d 196
(5th Cir. 1993).

T&W Funding Company XII, L.L.C. v. Pennant Rent-a-Car Midwest,
Inc., 210 ER.D. 730, 733 (D. Kan. 2002) (affirming award of both
motion costs and expenses of new deposition).
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26.

27.

28.

29.
30.

Zappia Middle East Constr. Co., Ltd. v. Emirate of Abu Dhabi, 1995
U.S. Dist. LEXIS 17187 at *25-26 (S.D.N.Y., Nov. 17, 1995) (Fran-
cis, M.J.).

See, e.g., In re Vitamins Antitrust Litig., 216 ER.D. at 174-75 (costs
of motion); Mattel, Inc. v. Robard’s Inc., 139 F. Supp. 2d 487, 498
(S.D.N.Y. 2001) (ordering an additional deposition and awarding
expense of motion); Arctic Cat, Inc. v. Injection Research Special-
ists, Inc., 210 ER.D. 680, 683-84 (D. Minn. 2002) (small portion of
costs of first deposition). However, in Turner v. Hudson Transit
Lines, Inc., 142 ER.D. 68, 78-80 (5.D.N.Y. 1991), Judge Leisure
awarded full motion costs plus the time and expense of the ini-
tial deposition and made counsel jointly liable with the client for
payment of the sanctions.

See, e.g., Koken v. Lederman, 2001 U.S. Dist. LEXIS 628, at *1 (E.D.
Pa., Jan. 22, 2001) ($350 sanction for wrongfully terminating
Rule 30(b)(6) deposition when questioning was proper).

Schenkier, supra note 14, at 20.

Solovy & Byman, supra note 4. See Gucci America Inc. v. Exclusive
Imports Int’l, 2002 WL 1870293, at *10 (S.D.N.Y., Aug. 13, 2002)
(Casey, J.) (upholding Magistrate Judge Maas’s determination
that, where a witness was “marginally adequate,” plaintiff was
not required to produce a witness with actual knowledge); Cruz
v. Coach Stores, Inc., 1998 U.S. Dist. LEXIS 18051, at *17 (S.D.N.Y.,
Nov. 18, 1998) (Rakoff, ].) (finding that rule requires prepared
witness, not one who is “most knowledgeable”). But see Reilly v.
Natwest Mkts. Group Inc., 181 F.3d 253, 268-69 (2d Cir. 1999)
(although defendant produced a Rule 30(b)(6) witness, it was
proper for the trial court to preclude testimony from other wit-
nesses not produced in response to a Notice).

41.

42.

The court described it as “a statement of the corporate person
which, if altered, may be explained and explored through cross
examination,” but noted that the designee could make admis-
sions against interest “which are binding on the corporation.”
Taylor, 166 ER.D. at 361 n.6. In many cases (including Taylor) the
use of the term “binding” only heightens confusion, since the
testimony of a corporate designee under Rule 30(b)(6) is already
admissible as the statements of an officer or managing agent;
whether such are evidentiary admissions “against interest”
(Fed. R. Evid. 804(b)(3)) would seem to be beside the point. See
also Industrial Hard Chrome, Ltd. v. Hetran Inc., 92 F. Supp. 2d 786,
791 (N.D. I11. 2000) (Rule 30(b)(6) testimony “is not a judicial
admission that ultimately decides an issue”; it can be both con-
tradicted and used for impeachment); W.R. Grace v. Viskase
Corp., 1991 WL 211647 at *2 (N.D. 1L, Oct. 15, 1991) (Rule
30(b)(6) testimony is an evidentiary, not a judicial, admission
and may be contradicted).

Id. at 361. Taylor cited Lapenna v. Upjohn Co., 110 ER.D. 15, 20
(E.D. Pa. 1986), for the proposition that a Rule 30(b)(6) inquiry
could reach the corporation’s “subjective beliefs and opinions,”
but the comment in Lapenna is an abbreviated aside and does
not make clear whether this means relevant beliefs and opinions
held in the context of the initial dispute (e.g., what did Y’s
supervisor think of Y’s job performance) or opinions reached in
the litigation (e.g., which witness is telling the truth). Ierardi is
cited for the proposition that the corporation “must provide its
interpretation of documents and events,” but in fact lerardi said
merely that when the defendant argued that a document “could
be interpreted in different ways . . . plaintiffs are entitled to dis-
cover the interpretation [defendant] intends to assert at trial”
1991 U.S. Dist. LEXIS 11320, at *5 (emphasis added). Finally,

- igell E;%é l(jédlgmé DEPOTSSEﬁS{F%;g tv ' C'g Butc};er, 1-1;1 FRD. 136’ although Massachusetts Finance is cited for the proposition that a
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oxpense). 43. 166 ER.D. at 362 n.7.
32.  Cf. Equal Opportunity Comm’n v. Am. Int'l Group, Inc., 1994 WL 44, Id. at 361-62.
376052, at *3 (S.D.N.Y,, July 18, 1994) (Ellis, M.].) (Rule 30(b)(6) 45.  Id. at 362-63 (emphasis added).
examination is not a “memory contest”); Barron v. Caterpillar . L.
Inc., 168 ER.D. 175, 178 (E.D. Pa. 1996) (in absence of bad faith, 46. 50 Ara. L. REv. at 694-95 (emphases in original).
shortcomings would be handled by other discovery devices); 47.  An interesting variation on this point is presented in Newport
United States v. Mass. Indus. Fin. Agency, 162 FER.D. 410, 412 (D. Elect., Inc. v. Newport Corp, 157 F. Supp. 2d 202, 219-20 (D. Conn.
Mass. 1995) (“Massachusetts Finance”) (same). 2001). There, the corporate defendant opposed summary judg-
33.  See, e.g., Bank of New York v. Meridian Biao Bank Tanzania, Ltd., ment with an affidavit frgm the person vyho had ‘peen its Rl,ﬂe
171 ER.D. 135, 151 (S.D.N.Y. 1997) (sources for matters reason- 30(],3)(6) designee; ﬂ}? affidavit §upp11ec1. information on topics of
ably available include “documents, past employees, or other which, at the deposition, the witness said he lacked knowledge.
sources”); Prokosch, 193 ER.D. at 639. Several cases raise The court cited the Second Circuit practice that on a Rule 56
the threshold bys t:ating that x.Nit’ness.preparation on noticed motion a material issue of fact cannot be created by affidavit tes-
topics must include prior fact witness deposition testimony, timony that contradicts the affiant’s previous (?leposition testi-
although—except in Taylor itself—results do not seem to turn on mony; and conclud.ed t.hat _the Rule. 30(b)(6) w1tnes§ was 'not at
whether preparation went that far. liberty to delay reviewing information on these topics until after
Prep ’ the deposition” and later contradict his then-proffered lack of
34.  See Calzaturficio S.C.A.R.P.A., s.p.a. v. Fabiano Shoe Co., Inc., 201 knowledge.
ER.D. 33, 37 (D. Mass. 2001 iting that i t). .
(D- Mass ‘ ) (refl ing that requirement) 48.  Canal Barge, 2001 WL 817853, at *2; lerardi, 1991 WL 158911, at *8.
35.  McKesson Corp. v. ISZ“WC Republic of Iran, 185 ER.D. 70, 81 See Solovy & Byman, supra note 4 (arguing that where informa-
(D.D.C. 1999) (“Republic of Iran”). tion available to a corporation is omitted by a Corporate Wit-
36. Sinclair & Fendrich, 50 ALA. L. REv. at 699 n.259. ness the corporation should be prevented from offering other
37. In substance, the deposition testimony is treated as an eviden- testimoriydonhtheg Ogltf)' Bc}ll contras;,dig Mlﬁs sachgsetts PT ance the
' X o e K court ruled that the defendant wou e allowed at trial to pres-
tl.ary admission of the corporgte pa.rty (but not a judicial admis- ent “its position through witnesses who have already been
sion). See note 41 below for discussion. deposed by the United States,” even though the deponent
38.  Gucci America, Inc. v. Ashley Reed Trading Inc. 2003 WL 22327162 apparently had not “sorted out” that testimony. 162 ER.D. at
(S.D.N.Y., Oct. 10, 2003). 412. In Arkwright, Magistrate Judge Francis concluded that the
39, Id, 2003 WL 22327162 at *3 (internal citation omitted) testimony of a sufficiently prepared Rule 30(b)(6) witness would
' v ' not limit the corporation’s presentation of evidence at trial
40. The opinion does not provide much information about the con- because the witness need not have “comprehensive” knowl-
tent or particularity of the Notice. edge; other discovery devices could be used to nail down the
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49.
50.

51.

52.

53.

54.

55.
56.

57.
58.
59.

60.

61.

corporation’s positions prior to trial. 1993 U.S. Dist. LEXIS 1163,
at *8. See also In re Ind. Serv. Org. Antitrust Litig., 168 ER.D. 651,
654 (D. Kan. 1996) (discovering “supporting facts” and mar-
shalling proof not an appropriate use of Rule 30(b)(6); any legiti-
mate discovery interests best accommodated by other methods).

See cases cited at note 41.

Cf. Republic of Iran, 185 ER.D. at 81, where the court warned of
potential sanctions “if Iran later discovers proper witnesses and
fails to offer a sufficient explanation” as to why these witnesses
had not been consulted “in a genuine and thorough effort” to
respond to the Notice.

In Otis Eng’g Corp. v. Trade & Dev. Corp., 1994 U.S. Dist. LEXIS
3132, at *2-3 (E.D. La., Mar. 16, 1994), the Corporate Witness
was the lead design engineer, a person with knowledge. Some
months after her testimony, Otis informed defendant of a
change in her view about the cause of the machine failure.
Denying a motion to preclude the deponent from offering testi-
mony at trial that differed from the deposition, the court held
that the trier of fact should deal with credibility; the witness
could be impeached with her prior testimony, but would not be
precluded from changing it.

By contrast, the actual remedy adopted in that case—barring a
corporation from offering evidence obtained from third parties
in counsel’s trial preparation to the extent such evidence was
not disclosed at the Rule 30(b)(6) deposition absent an in limine
showing of good cause—does not appear to have been adopted
by other courts. Sinclair and Fendrich describe Taylor as “setting
a record for expansive reading of the rule.” 50 ALA. L. REv. at
746.

A.LA. Holdings, S.A. v. Lehman Brothers, Inc., 2002 U.S. Dist.
LEXIS 9218, at *15-16 (S.D.N.Y., May 20, 2002) (citations omit-
ted).

Twentieth Century Fox Film Corp. v. Marvel Enter. Inc., 2002 U.S.
Dist. LEXIS 14682, at *6-7 (S.D.N.Y., Aug. 6, 2002).

Canal Barge, 2001 WL 817853 at *2.

J.P. Morgan Chase Bank v. Liberty Mut. Ins. Co., 209 ER.D. 361, 362
(S.D.N.Y 2002).

50 ALA. L. REv. at 718.
Id.

Upjohn Co. v. United States, 449 U.S. 383, 395-96 (1981). Sinclair &
Fendrich, 50 Ala. L. Rev. at 719; Wright, Miller & Marcus, Feder-
al Practice and Procedure: Civil 2d § 2023 at 330-33 (1994) (col-
lecting cases).

The House Judiciary Committee wrote that it intended “that
nothing in the Rule be construed as barring the assertion of a
privilege with respect to writings used by a witness to refresh
his memory.” Notes of the Committee on the Judiciary, H.R.
Rep. No. 650, 93rd Cong., 1st Sess. 8 (1973), reprinted in 1974 U.S.
Code Cong. & Admin. News 7051, 7086.

See, e.g., Federal Deposit, Ins. Corp. v. Butcher, 116 ER.D. at 200.
Butcher appears consistent with the cases that hold generally
that attorney work product communicated to a witness, includ-
ing the selection of documents, is not discoverable—although, it
bears repeated emphasis, factual information that thereby
becomes known to the witness will be discoverable. See, ¢.g.,
Sporck v. Peil, 759 F.2d 312 (3d Cir. 1985) (selection of docu-
ments); Ford v. Philips Electrs. Instruments Co., 82 ER.D. 359 (E.D.

62.
63.

64.

65.
66.
67.
68.

Pa. 1979) (may obtain witness knowledge but not counsel’s
impressions or evaluation of significance of facts); but see, e.g.,
James Julian, Inc. v. Raytheon Co., 93 ER.D. 138, 144, 146 (D. Del.
1982) (binder of selected documents used to educate company’s
witnesses discoverable; work-product protection waived), and
Sinclair & Fendrich 50 ALA. L. Rev. at 7226 (“the argument exists
that the examining counsel has a basis for requesting to know
what material was reviewed”).

50 ALA. L. REv. at 656.

SEC v. Rosenfeld, 1997 U.S. Dist LEXIS 13996, at *6 (S.D.N.Y., Sep.
10, 1997) (Patterson, J.) (where examinations of a Rule 30(b)(6)
deponent prepared by SEC legal staff would reveal counsel’s
“legal and factual theories as regards the alleged violations . . .
and their opinions as to the significance of documents,” work
product protection should be afforded); SEC v. Morelli, 143
ER.D. 42, 47-48 (S.D.N.Y. 1992) (Leisure, ].) (Notice impermissi-
bly sought attorney work product when it “intended to ascer-
tain how the SEC intends to marshall the facts” and defendant
sought to discover inferences SEC believes “properly can be
drawn from the evidence it has accumulated”); Brotherhood of
Carpenters, 1992 U.S. Dist. LEXIS 12307 at *43. But see Federal
Deposit. Ins. Corp. v. Butcher, 116 ER.D. at 200 (if only way to
prepare FDIC deponent was to use protected investigative
memoranda, FDIC nonetheless must prepare a witness and pre-
pare that witness to answer “fully”).

See, e.g., Protective Nat'l, 137 ER.D. at 280 (appropriate to ask
deponent for facts learned from counsel); In re Vitamins Antitrust
Litig., 216 ER.D. at 172 (corporation obligated to educate witness
on facts even if facts are in documents that are attorney work
product).

50 ALA. L. REv. at 720.
Id.
Protective Nat’l, 137 FER.D. at 280.

Again, opinions or evaluations that existed in connection with
the events being litigated (such as employee evaluations) are
facts in the context of the later litigation.
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Dvbp/VIDEO REVIEW:

Preparing the Lay Witness for Deposition

With David A. Sonenshein and John Chesney

National Institute for Trial Advocacy, 114 Minutes, DVD or Two Videotapes

Reviewed by Michael S. Oberman

If a picture is worth a thousand words, how many
words should a two-hour DVD be worth? It is precisely
this sort of question that led me to major in history
rather than in math—but it is a question that I must
confront to complete this review.

NITA has released on DVD a program called Prepar-
ing the Lay Witness for Deposition, originally issued in
2002 on videotape. The running time is close to two
hours. The program features David A. Sonenshein, Pro-
fessor of Law at Temple University, and John Chesney, a
partner at Drinker Biddle & Reath. Included with the
DVD or videotapes is a 57-page, double-spaced
brochure called “Video Support Materials.”

The program focuses almost entirely on the stan-
dard instructions given to a lay witness in deposition
preparation. As listed in NITA’s press release, the sub-
ject areas include:

* “A general description of the deposition process,
the physical setting and basic rules

¢ Explaining the goals of the witness

* The theory of the case

* Objections, instructions and lawyer’s tricks
¢ Correcting errors in testimony

¢ Consulting with your lawyer during the deposi-
tion

* How to handle documents

* Covering a witness’s personal history
* Redirect examination

* ‘Moot court’ practice time”

The program offers both demonstrations of how to
prepare a witness and commentary about witness
preparation, in alternating segments. It is a filmed CLE
presentation, not an interactive product. Sonenshein
plays the part of a lawyer preparing a witness. There
are about a dozen separate scenes set in a conference
room, showing Sonenshein in shirtsleeves meeting with
a witness. After the demonstration of a topic (e.g., how
to handle documents), Sonenshein and Chesney—sit-
ting side-by-side in what appears to be a reception

area—give pointers on how to cover that topic with a
witness as a reinforcement and an amplification of what
the demonstration teaches.

As the lawyer preparing the witness in the mock
vignettes, Sonenshein is an excellent role model. He
comes across as confident, courteous, approachable,
articulate and attentive to the witness. The standard
witness instructions are provided with great clarity.
They include helpful guidance on how to testify at a
videotaped deposition. Sonenshein ably shows how to
engage the witness in the preparation session, both by
maintaining a pleasant demeanor and by asking the
witness about any concerns she might have about the
upcoming deposition.

Sonenshein’s treatment of each topic with the wit-
ness is extremely thorough: the viewer will surely take
away all that might be said to a witness about a particu-
lar topic. Yet—as recommended in the course
brochure—attorneys who try to follow this program
might want to condense some of the instructions, for
the mock discussion of the topics takes in the aggregate
about an hour.

What the vignettes do not include is the substance
of witness preparation. While the program begins with
a case hypothetical, the facts of the case are incidental
to the demonstrations. This program does not show, for
example, how to help a witness deal with the difficult
contents of a particular document (as opposed to show-
ing us how to tell the witness to read a document
before answering questions). Nor does the program
demonstrate how to help a witness give nuanced
answers (by drawing on details of a case). This program
is pure and simple “Deposition Preparation 101" —wit-
ness preparation guidelines. I do not mean to minimize
the importance of these guidelines, but I do mean to say
that the presentation of these guidelines is often not the
most important part of witness preparation. Because the
vignettes do not focus on the facts of the hypothetical
case, neither the demonstrations nor the commentary
reaches the often challenging strategy and ethical issues
inherent in preparing a witness to testify about what
occurred.

The commentary by Sonenshein and Chesney, com-
ing between each vignette, tells the viewer what Sonen-
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shein was attempting to accomplish with the witness.
This helps nail down the points to be absorbed. There
are some useful suggestions in how to deal with differ-
ent witnesses. Chesney explains, for example, that it is
often more difficult to get a senior executive (as
opposed to a lower-level corporate employee) to accept
the need to answer questions by saying “I don’t know”
or “I don’t recall” and to accept that his role is not to try
to win the case in the deposition—placing the executive
in a role at variance with the command position he
occupies on a daily basis.

There are a few times where I think the commen-
tary teaches a better lesson than the demonstration.
Sonenshein tells us in the commentary that it is helpful
to teach a witness how not to volunteer by framing an
example from the facts of the case, to make the example
memorable. On the other hand, in the demonstration,
the question Sonenshein uses is, “Where did you go to
college?” The witness says: “I got an associate’s degree
from NITA Community College in 1982.” The witness is
kindly chided for volunteering the year of graduation.
As suggested in the commentary, I think a witness is
better assisted by showing how excessive information
related to the merits of the case could lead to extended
questioning, rather than focusing on a piece of back-
ground information which the witness probably shares
in her actual life outside the deposition room.

The commentary also includes important reminders
about trends in litigation. In one mock session, Sonen-
shein takes the witness through every imaginable objec-
tion that he might make at the deposition, explains the
reason for that type of objection, and expressly and
repeatedly tells the witness how the statement of the
objection at the deposition (e.g., objection; lacks founda-
tion) will provide a clue for the witness. The brochure
explains that this detailed discussion of the grounds for
objections is now needed since “speaking objections”
are generally prohibited. The commentary cautions
that, in some jurisdictions, even the statement of the
basis for objections—which might serve to coach a wit-
ness—is no longer permitted. Similarly, the commen-
tary admonishes attorneys to check local rules to deter-
mine whether it is permissible to speak to the witness
about the substance of the testimony during the course
of the deposition, since some rules now prohibit any
substantive discussion, even during breaks or over-
night, once the deposition has begun and until it is con-
cluded. The commentary does not go on to explain how
these recent trends affect the overall process of witness
preparation—such as the heavier burden on the role of
preparation when consultation during the deposition is
prohibited.

The commentary in the program largely matches
the text of the brochure, and I did not find that the oral
presentation was more effective than the written word.

In part, this relates to the production of the video. The
background set for the commentary has an oversized
oriental vase separating Sonenshein and Chesney,
which sometimes appears as the focus of the picture.
And the way Sonenshein and Chesney are positioned
side-by-side interferes with any sense of a free-flowing
conversation between them. While the camera shows
Chesney talking on the left side of the screen, for exam-
ple, the camera also catches Sonenshein on the right
side of the screen nodding vigorously and, at least to
me, excessively. Sonenshein and Chesney also repeat
each other too often; the brochure is more concise
(except for a surplus of footnotes).

The DVD or videotapes cost $400, which is expen-
sive for training materials on deposition conduct. But
one factor offsets the price: attorneys eligible to receive
CLE credit for self-study can earn 2.2 credits for com-
pleting this program, and NITA will sign certificates for
no extra cost for each firm lawyer who completes the
program. Although the DVD format does permit the
viewer to quickly get to any desired topic from the
main menu, the DVD has none of the special features
that are now common on movie DVDs. For example,
the DVD could contain the program as videotaped with
the commentary, and a separate version of the prepara-
tion sessions presented in sequence without the com-
mentary. In this way, a viewer could read the brochure
and watch or re-watch all or some of the demonstra-
tions without having to fast-forward or scroll past the
commentary.

Is this video program worth more than a standard
text on witness preparation? Words in a handbook can
only tell a lawyer how to conduct a witness prepara-
tion; a video program allows the lawyer to see how it is
done. For a lawyer who has had no chance to observe a
more experienced lawyer prepare a witness, this pro-
gram should provide a useful teaching tool. For the
novice deposition defender, the DVD is worth more
than a deposition handbook. For more experienced
attorneys, an article on pointers for deposition prepara-
tion would be a more efficient way of obtaining the few
nuggets of information that might be new and of inter-
est to veteran litigators.

Michael S. Oberman is a partner in the Litigation
and Intellectual Property Departments of Kramer
Levin Naftalis & Frankel LLP. He has served as a
member of the Executive Committee of the Commer-
cial and Federal Litigation Section of the New York
State Bar Association since the Section’s formation in
1989 and of the predecessor Committee on Federal
Courts from 1977 to 1989. He has also served as a
member of the Commercial Courts Task Force, which
created the Commercial Division of the New York
State Supreme Court.
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BRIEFLY NOTED:

Taking and Defending Depositions

By Stuart M. Israel

American Law Institute—American Bar Association, 2004, 321 Pages

Reviewed by Michael S. Oberman

ALI-ABA has just released into the crowded field of
deposition “how-to” books a new title, Taking and
Defending Depositions, by Michigan lawyer and mediator
Stuart M. Israel. According to its forward, “Taking and
Defending Depositions is an easy-to-read, handy guide
for anyone who litigates. This book will help all
lawyers—from recent law school graduates and trial
practice novices to more seasoned pros—succeed in
handling depositions . . . Stuart Israel gives real-world
advice concerning depositions and practical guidance
about how to avoid common errors. Readers will partic-
ularly benefit from his detailed lists.” Does the book
deliver on the promises of its forward?

1. The book is easy to read; I completed its 252
handbook-sized pages of text during part of a
transcontinental flight. However, I found one
facet of its style to be distracting (although oth-
ers might be amused): Israel too often injects
jokes in the middle of practical advice. For exam-
ple, in writing that the deposition of a party may
be used at trial for any purpose under Fed. R.
Civ. P. 32(a)(2), he adds: “Well, not quite any pur-
pose—you can’t roll up the transcript and smack
a party, as much as he may deserve it.” (P. 21).
Similarly, in discussing what circumstances
might warrant additional time above one day of
seven hours, Israel offers the following: “[J]ust to
prime the pump, I suggest they may include
earthquakes, tsunamis, terrorism, pestilence,
locusts, and sewer back-up.” (P. 66).

2. I'would not recommend this book as my first
choice to “recent law school graduates and trial
practice novices.” For a basic how-to manual
with extensive practical guidance, I continue to
prefer The Deposition Handbook—Fourth Edition,
by Dennis R. Suplee and Diana S. Donaldson
(reviewed in NYLitigator, Winter 2003 at 28).
Many of the chapters in Taking and Defending
Depositions appear to be stand-alone articles pre-
senting a compilation of points—such as “Seven-
teen Deposition Objectives” and “Nine Advan-
tages and Five Drawbacks of Depositions.” The
Deposition Handbook does a better job of taking

the reader’s hand and walking him through each
step of a deposition, and it provides citations to
cases and secondary authorities. Some parts of
Israel’s book are too advanced for a beginner
(e.g., a lengthy exploration of memory and truth,
drawing on the writings of psychologists). How-
ever, a young lawyer would do well to read
Chapter 11 (“Taking Depositions (Part 1)—Orga-
nization and Mechanics, Client Participation,
and Beginning Depositions”) and Chapter 12
(“Taking Depositions (Part 2)—Questions, Tran-
script Awareness, Objections, Problem Witnesses,
And Ending Depositions”) of Israel’s book,
which provide a very good introduction in nar-
rative form and “real-world advice” on how to
prepare for and then conduct a deposition.

Nor would I recommend this book to the most
experienced litigators. For a book published in
2004, Taking and Defending Depositions virtually
ignores important practice challenges with
which veteran lawyers are currently grappling,
such as the most effective use of synchronized
videotaped depositions and transcripts at trial;
the evolving law on Rule 30(b)(6) depositions;
and the implications of court rules limiting the
phrasing of objections or conferring with a wit-
ness during a deposition.

There is, on the other hand, a large group to
whom I would recommend this book: litigators
who are skilled in the basics and are stretching
to master the art of taking or defending a deposi-
tion. For this group, Israel’s compilations of
points might click. And sections of the book
present with clarity and insight subjects that any
seasoned litigator must consider. In particular,
Chapter 7 (“Truth, Memory and the Ethical
Boundaries of Coaching”) and Chapter 8 (“Wit-
ness Anxiety”) warrant close study—articles
about aspects of deposition practice that are
always present but are less-often treated with
equal sophistication in “how-to” deposition
guides.
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3. This brings me to the “detailed lists”: Israel gives
us most notably “The 162 Essential Rules for
Deponents” as well as “Sixty-Seven Suggestions
for Defending Discovery Depositions.” Those
who enjoy Israel’s jokes might appreciate how he
slices standard witness guidelines into 162 pieces
and then follows with an explanation of why he
omitted from the list “Do not spit tobacco juice
into a Styrofoam cup while testifying.” (P. 148).
The lists surely give a litigator enough to work
with, but I found the length of the lists excessive
for sharing with a witness or even for use as a
checklist. Certain items provide insufficient
guidance (e.g., “33. Don’t volunteer. 34. When
appropriate, volunteer.”), while others are sim-
ply overwritten (e.g., “45. Give short concise
answers. Don’t be long-winded, prolix, otiose, or
pleonastic. Eschew the superfluous, extraneous,
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duplicative, redundant, superrogatory, and
unnecessary. Be succinct. Be brief.”). The DVD
Preparing the Lay Witness for Deposition (see the
review on page 86 in this issue) is a better guide
for less-experienced litigators on how to teach a
witness the standard guidelines.

Michael S. Oberman is a partner in the Litigation
and Intellectual Property Departments of Kramer
Levin Naftalis & Frankel LLP. He has served as a
member of the Executive Committee of the Commer-
cial and Federal Litigation Section of the New York
State Bar Association since the Section’s formation in
1989 and of the predecessor Committee on Federal
Courts from 1977 to 1989. He has also served as a
member of the Commercial Courts Task Force, which
created the Commercial Division of the New York
State Supreme Court.

Where do you fit into this schedule?
The New York State Bar Association’s
Lawyer Assistance Program understands
the competition, constant stress, and
high expectations you face as a member
of the legal community.

Dealing with these demands and
other issues can be overwhelming,
which can lead to substance abuse and
depression. Finding a balance between
your career and your personal life is not
a luxury, but a necessity.

NYSBA's Lawyer Assistance
Program is committed to helping you
achieve that balance. We offer free and

b [ — - S e
confidential support. Confidentiality is

NEW YORK STATE BAR ASSOCIATION
Lawyer Assistance Program
1.800.255.0569 lap@nysba.org

protected under Section 499 of the
Judiciary Law.
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Book REVIEW:

Electronic Discovery and Evidence

By Michael R. Arkfeld
Law Partner Publishing, 2003, 418 Pages

Reviewed by Heather Kamins

Surely by now every litigator grasps the make-or-
break impact a smoking-gun e-mail can have on a case.
Think Microsoft, Monica Lewinsky and Arthur Ander-
sen. But finding that e-mail amid the haystack of mes-
sages a company sends and receives each day or pro-
tecting your clients in the face of such an inflammatory
e-mail can be a harrowing task given that current evi-
dentiary rules have yet to adjust to accommodate the
electronic age.

Discovering electronic evidence may be an especial-
ly daunting task for the novice computer user still skep-
tical that sent e-mail will arrive at its designated desti-
nation. It is these computer-green litigators who stand
to benefit most from Michael R. Arkfeld’s new practice
manual, Electronic Discovery and Evidence, which the
author markets as a resource in navigating the unchart-
ed territories of electronic discovery.

The book’s forward offers no promises, but plainly
sets forth the challenges litigators face in discovery now
that “we have changed from a paper-based to an elec-
tronic-based information society.” Arkfeld writes, “As
practitioners, we are being challenged to apply proce-
dural rules and case law to the discovery and subse-
quent admission of electronic information. It will not be
an easy transformation.” He continues to spell out the
specific hurdles lawyers face: understanding how elec-
tronic information is generated, stored and retrieved;
deciphering authentication, hearsay and other obstacles
for admission; and managing disclosure and duty to
retain.

The author closes the preface with a statement of
his modest vision for the text. He writes, “Without a
doubt, electronic discovery is here to stay. We will not
be going back to earlier paper-based discovery—we are
firmly entrenched in the future. My hope is this book
will assist, in some way, to lessen the changeover obsta-
cles to electronic discovery. If so, then my efforts will
have been rewarded.” If this was his aim, then it is fair
to say Arkfeld’s efforts have been successful. The book
offers a broad foundation of technical knowledge for
the computer neophyte and a solid starting point for
the more computer-savvy litigator commencing the
conversion to electronic discovery.

The text presents a broad overview of the electronic
discovery process, starting with understanding the
components of a computer to the admissibility of elec-
tronic evidence. Arkfeld is a civil litigator practicing in
Arizona, serves on the Electronic Discovery Committee
for the State Bar of Arizona, and is a self-described
computer enthusiast. His depth of computer knowledge
is evidenced by the text’s detailed anatomical discus-
sion of computers and other electronic devices, to
which more than one-third of the book is dedicated.
The first three sections lay out the what, why and how
of electronic discovery, explaining the new crucial role
electronic evidence plays in litigation and providing a
comprehensive and clear discussion of how electronic
evidence is created and stored. Arkfeld states that in
order to understand how electronic evidence can most
effectively be utilized in the discovery process, lawyers
will have to understand how electronic information is
generated, stored and retrieved. Thus, he begins with
the basics—the definition of hardware—and continues
logically for the next 120 pages with detailed yet under-
standable explanations of virtually every feature of a
computer. Even the novice computer user will quickly
be able to distinguish between bits and bytes and WAM
and LAN.

The book continues with an explanation of the role
computer forensic experts and “electronic discovery”
experts can play in assisting, gathering and deciphering
the electronic information requested during discovery;
establishing the chain of custody; and testifying to its
authenticity. Arkfeld provides a lengthy list of issues to
consider when choosing a forensic expert and includes
information on how to locate an expert.

The second half of the book explains how to “har-
vest” electronic information, how to produce your own
client’s electronic information in response to discovery
requests and how to use electronic information at trial.
These sections make up the legal core of the book, and
they include discussions of how to manage evidentiary
issues as well as case-specific examples that document
innovative ways to use electronic discovery to reduce
discovery costs, recover lost data and simplify the task
of quantifying damages.
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Overall, Arkfeld’s writing is clear and straightfor-
ward, although at times it is a bit repetitive. At its best,
the book is a cheerleader and motivator, encouraging
litigators to understand the fundamentals of computers,
to welcome the progress electronic discovery brings, to
create comprehensive electronic discovery procedures
and to maximize the beneficial elements of electronic
data. Each chapter includes relevant case citations and
“Discovery Pointers,” which include practical advice
for making requests and ensuring electronic data is not
destroyed or altered. The case law presented is certainly
not exhaustive, but offers a good starting point for fur-
ther research. In addition, Arkfeld provides purchasers
of the book a free one-year subscription to a member-
protected website, offering content updates, practice
forms and additional case summaries.

Arkfeld dedicates too many pages to laying out the
Federal Rules of Evidence, and should shorten or at
least better integrate those sections. For example, he
discusses the evidentiary rules of hearsay for six pages,
but includes only one paragraph that applies the rule to
electronic evidence. In this context, further discussion of
how different types of electronic evidence fall under
hearsay exceptions would be more helpful.

My only other suggestion for the book comes from
the book’s preface. Arkfeld states in the preface that
“[e]ventually, electronic discovery standardization will
occur. Just as standards and procedures were developed
for the taking of videotaped depositions, so will the dis-
covery and disclosure process for electronic discovery.”
Arkfeld presents case law to suggest how courts are
construing the unique problems related to the advent of
electronic discovery, including, for example, the ability
to recover deleted e-mails. This discussion is extremely
valuable for the practitioner, and further delineation of
where and how current discovery law will have to bend
would be of great interest to the reader.

Heather Kamins is a litigation associate at Piper
Rudnick LLP in New York. She was editor-in-chief of
The Michigan Daily. Her articles have appeared in the
Chicago Tribune, The Boston Globe, The Sydney Morn-
ing Herald, and The Tampa Tribune.
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