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Message from the Outgoing Section Chair

One year
ago, when
I wrote my
message as
the incoming
Section Chair,
I'said I was
fortunate to
follow a long
line of terrific
chairs who
left the Section in fantastic shape.
Now, I am pleased to report that I
am equally fortunate to precede a
line of stellar chairs, vice chairs and
a secretary who will keep the Section
in wonderful shape and will continue
to carry on the Section’s mission of
providing first-rate continuing legal
education programs, books and
materials, creating and advancing a
cooperative and collegial real estate
Bar, proposing and monitoring leg-
islation affecting real estate and real
estate lawyers, and developing fair,
just, necessary and appropriate real
property law in New York State.

Ben Weinstock, the incoming Sec-
tion Chair, has already distinguished
himself by planning, organizing, and
overseeing our 2012 Summer Meet-
ing and our 2013 Annual Meeting.
Both meetings were truly sensational
and the Summer Meeting was the
first meeting to produce a significant
profit for the Section. David Ber-
key, the incoming First Vice-Chair,
has already broken important new
ground for the Section. David cre-
ated, nurtured and leads our student
intern program, lining up half a
dozen law schools around the State to
provide law student interns, specifi-
cally interested in real estate law, to
work with active real estate lawyers
in large and small law firms, which
David recruited to participate in the
program. Leon Sawyko, having faith-
fully and accurately kept detailed
minutes of our Executive Committee
meetings, now moves up the ladder
to become Second Vice-Chair, and
he is already deep into planning our

2014 Summer Meeting. Our new,
incoming Secretary, Mindy Stern, has
been one of the most active members
of our Section, having served most
recently as co-chair of our Commit-
tee on Not-For-Profit Entities and
Concerns, as Chair of our Task Force
on Attorney Escrows, as a member of
our Diversity Committee and as the
Chair of our Lorraine Power Tharp
scholarship award committee. Finally,
we continue to benefit from the long-
time service of Spencer Compton, as
our watchful and protective Budget
Officer. A superb team indeed.

During the past year, several
members have rendered service to
our Section well above and beyond
the call of duty. I particularly rec-
ognize and thank Karl Holtzschue,
winner of our most recent Profession-
alism Award, for his continuing lead-
ership of our Legislation Committee
and his organization and leadership
of our annual Lobby Day in Albany
(where we regularly meet with mem-
bers of the State Senate and Assembly
and where George Haggerty has
enabled us to meet with the Governor
as well), the father-son team of John
and Tom Hall, who continue to vol-
unteer, respectively, as leaders of our
Task Force on Publications and our
always active Title and Transfer Com-
mittee, Larry Wolk and Joe Walsh for
their superb service in organizing and
arranging our many well-attended
CLE programs and events, Harry
Meyer for promoting both increased
membership and diversity for our
Section and for serving as a mentor to
many younger members, Brian Lust-
bader and Ken Block for making our
relatively new Real Estate Construc-
tion Committee a resounding suc-
cess, Vince Di Lorenzo, Bill Colavito,
Marvin Bagwell and Bill Johnson
for obtaining articles and producing
and publishing our N.Y. Real Prop-
erty Law Journal, and Mike Berey for
wearing several hats as Chair of our
Task Force on e-Recording Legisla-
tion and overseeing our website/

blog. I also thank our many other
Committee chairs, Jerry Antetomaso,
Joel Binstok, Lauren Breen, Peter
Coffey, Nancy Connery, Anne Copps,
Karla Corpus, Lew Creekmore, Joe
DeSalvo, Ed Filemyr, Richard Fries,
Matt Fuller, Garry Graber, Dennis
Greenstein, Laureen Harris, Jimmy
Lathrop, Linda Margolin, Laura Ann
Monte, Greg Pressman, Chip Russell,
Frank Sarratori, Richard Singer, Sam
Tilton, Gino Tonetti, Stacy Wallach,
Nick Ward-Willis, David Zinberg, and
Bob Zinman. They have all arranged
and conducted numerous commit-
tee meetings, keeping the Section
active, vital and interesting for all of
our members. We have also been the
beneficiaries of the special assistance,
particularly with membership and
recruitment, of our thirteen District
Representatives, all of whom are
listed on p. 36 in this Journal and to
whom we extend our sincere thanks
and appreciation.

Also in the past year, we have
significantly increased our role with
the NYSBA through the activities of
our representatives to the House of
Delegates. Ira Goldenberg parlayed
his position as one of our four del-
egates into the Chair of the Caucus
of Section Delegates and, from there,
he was unanimously selected to
serve as one of the first two Section
representatives on the Executive
Committee of the NYSBA. Ira now
represents all of the many Sections of
the NYSBA and makes all of our own
Section members proud of his work
and our association with him. At the
same time, our four delegates have
become active members of the Section
Delegates Caucus, with Joel Sachs,
Trish Watkins, Larry Wolk and Sam
Tilton accepting membership on the
continuing legal education, member-
ship and finance committees of the
Caucus.

On the legislation front, one
long-awaited success we achieved
was with the legislation making the
unlicensed practice of law a felony.

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2013 | Vol. 41 | No. 2



Several of our members, George Hag-
gerty (now the Deputy Secretary for
Financial Services under Governor
Cuomo in Albany), Karl Holtzschue,
John Hall and Harry Meyer promoted
this legislation for several years and
their success resonates well beyond
our Section; it is a benefit to all law-
yers in New York State.

On the financial front, after three
years of running annual deficits,
we returned to a significant surplus
thanks to the groundwork laid by
Heather Rogers, my immediate pre-
decessor as Chair, and the help of Ben
Weinstock, my immediate successor
as Chair.

In January, we awarded the
Lorraine Power Tharp scholar-
ship to Alyssa Fortuna, a third-year
student at Buffalo Law School. I am
also pleased to report that since our
Section has returned to generating a
surplus, we were able to take the im-
portant step of increasing the amount
we will provide to the New York Bar
Foundation for the awarding of both
of our sponsored scholarships— the

Follow NYSBA
on Twitter

Lorraine Power Tharp scholarship
and the Mel Mitzner scholarship.

We now expect to be able to provide
meaningful assistance to those stu-
dents to whom these scholarships are
awarded.

I have truly enjoyed my three
years serving as an officer of the Sec-
tion and working closely with all of
our officers, committee chairs, task
force chairs and district representa-
tives. I also appreciate the attention,
assistance and participation we've
received from Seymour James, Jr.,
immediate past President of the
NYSBA, and from Rich Martin, Lori
Nicoll, and Vincent Titus, all of whom
work for all of us in Albany, and
from Tom Myers, our liaison with the
NYSBA Executive Committee. There
is, however, one person who is truly
the absolute best, Tiffany Bardwell. I
have especially enjoyed and benefited
from her wonderful work as our liai-
son and meetings coordinator at the
NYSBA in Albany. She is always there
for our Section, watching out for us
and watching over us.

Please be sure to keep July 11-13,
2013 on your calendar and join us
at the gorgeous Mohonk Mountain
House in New Paltz, New York for
our 2013 Summer Meeting. The facili-
ties are amazing; we are arranging
some new, unique activities (fly fish-
ing, for example), and David Berkey
has assembled a superb line-up of
speakers to deliver an educational
and enjoyable two days of continuing
legal education, including presenta-
tions on 1031 exchanges, current
mortgage financing and foreclosure
issues, the right to enter upon neigh-
boring property for construction,
lease escalation clauses, a panel on
real estate broker issues, and Anne
Copps’s chocolate-covered course on
ethics.

In closing, I thank you for my
tenure as an officer of the Section. I
am honored and delighted to have
been given the opportunity to serve
you. I thank you all for enriching my
life with this experience.

Steven M. Alden

Visit

www.twitter.com/

nysbha

and click the link to follow us and

stay up-to-date on the latest news
from the Association
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Message from the Incoming Section Chair

It is with a tremendous sense of
pride and honor that I embark upon
my new role as Real Property Law
Section Chair of the New York State
Bar Association. It has been a privi-
lege to be actively involved for many
years in a Section that is, by the num-
ber of its members, among the largest
in the Bar. More significant than its
size, however, is the fact that it is the
most active. Our committee chairs
and members are devoted to improv-
ing the proficiency of our profession
by offering so many continuing legal
education programs and other edu-
cational presentations. The number
and variety of scholarly and practical
articles, books and other communi-
cations published by the brightest
minds in our profession is staggering.
Our members teach, mentor and pro-
vide internships. They readily serve
in pro-bono positions and devote
their time and energy to helping oth-
ers without the expectation of recog-
nition or gain. They actively review
and comment on existing and pend-
ing legislation, and offer guidance to
public officials, judges and the media
on the principles and precedents of
real property law.

Our Section is very well repre-
sented at all levels of NYSBA's gov-
ernance and our members help shape
the policies of the entire State Bar.

Above all, our
members lead
by example
with wisdom,
humor, grace,
dignity and

a unique
camaraderie

Every new
year brings
challenges and shared goals. Para-
mount is the growth our Section’s
membership. We value our long-
standing existing members and look-
forward to welcoming new members
and their active participation. Several
significant legislative issues are pend-
ing that we must address decisively.
We are firmly committed to the ex-
pansion of the internship program
and dedicated to enhancement of
diversity in our Section generally,
and on our Executive Committee
specifically.

My thanks go out to each Com-
mittee Chair, member at large and
district representative for their de-
voted service to our Section. There-
fore, I express on behalf of the entire
State Bar a collective thank you for a
job well done and a prayer that they
remain encouraged to continue to
serve for the good of the public and
our profession

Looking for Past Issues of the
N.Y. Real Property

Law Journal?

Our outgoing Chair, Steve Al-
den, deserves special recognition
and thanks. [ am astounded by his
nearly immediate response to Section
emails. It’s not just the speed that
is so impressive. The wisdom and
thoughtfulness of his decisions and
recommendations are uniquely note-
worthy. He astutely identifies the core
of the issue and lasers in on a solution
instantaneously.

The work that that our Section
has accomplished is exceptional, and
it is due to the stellar work of the of-
ficers in charge. David Berkey, our
First Vice-Chair, has planned a terrific
Summer Meeting and is already plan-
ning the Annual Meeting for January.
Second Vice-Chair, Leon Sawyko,
has the most compelling soft-spoken
style of reasoning that I have ever
encountered. Finally, our incoming
Secretary, Mindy Stern, brings broad
knowledge and keen insight to the
table. I have high expectations for the
increased success of our Section due
to their leadership.

With our collective expertise
and dedication I look forward to
the achievement of our goals and a
productive tenure as Chair. I look for-
ward to greeting you and spending
time with each of you at our upcom-
ing summer meeting.

Benjamin Weinstock
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New York’s Mortgage Tax Partially Securing
Multiple Obligations

By Michael J. Berey

New York State’s Department of
Taxation and Finance (the “Depart-
ment”) has issued a Bulletin on ap-
plying the State’s mortgage recording
tax to a mortgage partially securing
multiple obligations.! A commercial
mortgage may secure term loans,
revolving credit loans, agreements to
reimburse lenders issuing letters of
credit, and guarantees of loans made
to someone other than the mortgagor.

Mortgage recording tax is pay-
able in New York on the amount of
principal indebtedness which is, or
under any contingency may be, se-
cured on the execution of a mortgage
or at any time thereafter, unless a
mortgage is exempt from imposition
of the tax. The applicable mortgage
tax rate, as much as $2.80 for each
$100.00 of principal indebtedness
in The City of New York, is the rate
in effect in the county? in which the
mortgage is to be recorded. If less
than the proper amount of mortgage
recording tax due is paid, the mort-
gage and the note it secures, even if
the mortgage is not recorded, cannot
be enforced.’ Mortgage tax is payable
only through the recording process.

In 1993, the Department issued
an Advisory Opinion on the imposi-
tion of mortgage recording tax on a
mortgage securing a portion of a sin-
gle, larger obligation. In such a case,
mortgage recording tax can be lim-
ited by stating the maximum amount
secured, or “cap,”® by providing that
the mortgage partially secures a large
obligation, and by adding a so-called
“last dollar” clause, stating that the
secured amount is the last dollars of
the loan to be repaid.® If the loan is
revolving credit, the last dollar provi-
sion will also provide that only the
amount above the cap will revolve, in
effect rendering the secured portion
of the loan a term obligation.” The

Department has informally advised
that it interprets the 1993 Advisory
Opinion, setting forth mortgage text
that the “[s]ecured amount repre-
sents only a portion of the first sums
advanced,” as requiring that such a
mortgage also identify the first sums
advanced, or a portion thereof, as the
amounts to be secured. The partial
securing of multiple obligations by a
single mortgage has not previously
been addressed.

When a mortgage secures more
than one obligation, and the stated
maximum amount to be secured on
which the mortgage recording tax is
paid is less than the sum of the obli-
gations or, alternatively, the mortgage
does not contain a distinct maximum
amount clause and separate “last dol-
lar” text for each obligation, mort-
gage tax will be payable on the stated
maximum amount secured when
the mortgage is recorded. However,
under the Bulletin, the maximum
amount secured, absent an express
allocation of the cap amongst the
obligations partially secured, is to be
deemed allocated amongst the vari-
ous obligations.

Further, if an obligation, which is
one of multiple obligations partially
secured by a mortgage, is paid down
below its allocated portion of the cap,
additional mortgage recording tax
can be paid to enable the mortgage
to be enforced as to an additional
portion of that obligation up to the
amount of the allocated cap.

As stated in the Bulletin: 8

Unless the mortgage
provides otherwise, when
different notes or bonds
are secured by the same
mortgage, the holders

of the various notes or
bonds share proportion-

ately in the proceeds of the
mortgage security in any
foreclosure action. Thus,
when a mortgage given as
security for multiple debts
or obligations contains

a maximum-amount-
secured provision, the
mortgage must identify
the fraction of the cap that
applies to each debt.
Otherwise, the cap will be
prorated based on the bal-
ance of each debt over the
total balance of all debts at
the time the mortgage is
executed.

This approach also ensures
that the proper mortgage
recording taxes related

to each secured debt are
paid when the mortgage

is recorded, and that the
mortgage is enforceable
against each debt. It is also
necessary to determine

the portion of the cap that
applies to each debt in
order to determine if one
or more of the secured
debts is paid down below
the secured amount, and

a supplemental instru-
ment is recorded reflecting
further advances subject to
mortgage recording tax.

The following are drawn from
examples in the Tax Bulletin.?

ABC Bank and XYZ Bank each
make a separate $10,000,000 term
loan to the mortgagor. A mortgage,
under which the lenders are co-mort-
gagees, is recorded with a maximum
amount clause of $10,000,000 on
which amount mortgage tax is paid.
The mortgage recites that it secures
the first sums advanced and the last
and final amounts repaid. The mort-
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gage does not identify the amount of
the cap that applies to each loan. Ac-
cordingly, the mortgage secures and
is enforceable only as to $5,000,000
of the loan made by ABC Bank and
$5,000,000 of the loan made by XYZ
Bank.

A mortgagor obtains a term loan
of $6,000,000 and a revolving line of
credit for $4,000,000 with the same
lender, both loans being secured by
a single mortgage. The maximum
amount secured, on which amount
mortgage tax is paid, is $6,000,000.
The mortgage recites that it se-
cures the first sums advanced and
the last and final amounts repaid.
The mortgage does not identify
the amount of the cap that ap-
plies to each loan. The maximum
amount secured is therefore allo-
cated. $3,600,000 of the cap applies
to the term loan ($6,000,000 cap X
$6,000,000 term loan/$10,000,000
total loans), and $2,400,000 ap-
plies to the revolving line of credit
($6,000,000 cap X $4,000,000 credit
line/$10,000,000 total loans). The
mortgage is enforceable as to the term
loan up to $3,600,00, the amount of
the $6,000,000 cap allocated to that
obligation. The mortgage is enforce-
able as to the revolving credit loan
up to $2,400,000, the amount of
the $6,000,000 cap allocated to that
obligation.

If the outstanding balance of the
term loan falls below $3,600,000, to
enforce the mortgage as to additional
amounts advanced under the term
loan, mortgage tax must be paid on
the difference between the cap and
the outstanding balance of the term
loan. The term loan will then again
be enforceable up to the amount of
the cap. If, for example, the term loan
is paid down to $2,000,000 and the
lender has or is to advance addi-
tional amounts under the term loan
which it wishes to enforce under the
mortgage, mortgage tax is payable
on $1,600,000 (the $3,600,000 cap less
$2,000,000, the outstanding balance
of the term loan), and the mortgage
would again be enforceable up to
$3,600,000.

A mortgage is executed to
secure a guarantee of a term loan
of $45,000,000 and a guarantee of
the borrower’s obligations under a
revolving credit facility under which
$15,000,000 can be outstanding at
any one time. The maximum amount
secured under the mortgage, on
which amount mortgage tax is paid,
is $50,000,000. The mortgage secures
the first $50,000,000 of the guaranteed
obligations advanced and the last
and final amounts to be repaid. The
guarantee of the term loan is secured
and the mortgage is enforceable as
to that obligation up to $37,500,000
($50,000,000 cap X $45,000,000 term
loan/$60,000,000 total loans). The
guarantee of the revolving line of
credit is secured and the mortgage
is enforceable as to that obligation
up to $12,500,000 ($50,000,000 cap X
$15,000,000 line of credit/$60,000,000
total loans).

If the guaranteed revolving line
of credit is paid down below the al-
located cap of $12,500,000, to enforce
the guarantee mortgage as to addi-
tional advances, further mortgage tax
computed on the difference between
the allocated cap and the outstanding
amount of the credit line is pay-
able. Once paid, the mortgage will
again be enforceable as to advances
made under the credit line up to the
amount of the cap. To secure addi-
tional amounts under the mortgage
as to the guaranteed term loan when
a payment on the term loan is made,
additional mortgage tax is payable
computed on the difference between
the allocated cap of $37,500,000 and
the outstanding amount of the term
loan. Once paid, the mortgage will
again be enforceable as to the term
obligation up to the amount of the

cap.

Accordingly, when a mortgage
partially secures more than one obli-
gation, that is, when mortgage tax is
not paid on the entire amount of all
obligations intended to be secured or
when there is not a separate maxi-
mum amount clause and “last dollar”
provision as to each debt, the Depart-

ment requires that the mortgage (a)
contain a maximum amount secured
provision on which mortgage tax will
be paid on recording, (b) identify the
portion of each obligation that may
be enforced under the maximum
amount provision (or there will be

a deemed allocation), (c) include a
statement that the mortgage secures
the first sums advanced or a portion
thereof, and (d) include the “last dol-
lar” text stating that the mortgage se-
cures the last amounts to be repaid.!”

The Bulletin cannot address all
situations. When a mortgage se-
cures both a direct obligation of the
mortgagor and an obligation which
is primarily secured by a separate
mortgage on which mortgage tax was
paid, will the Department allocate the
cap between the obligation primar-
ily secured by the new mortgage and
the obligation which is collaterally
secured, notwithstanding that the
mortgage tax was previously paid
on the collateral obligation? Absent
formal guidance on this issue, it will
be prudent to separately secure the
collateral obligation by a different
mortgage executed for that purpose,
claiming in a Tax Law Section 255
affidavit, that the collateral mortgage
is exempt from mortgage tax as a
“supplemental” instrument.

The Bulletin needs to be reviewed
when a mortgage will be executed
to partially secure multiple obliga-
tions. An experienced title insurance
underwriter will be able to assist in
its application.

Endnotes

1. N.Y. Dep’t Tax & Fin. Taxpayer Guidance
Div. Tax Bull. MR-580 (TB-MR-580) (Jan.
7,2013), available at http:/ /www.tax.
ny.gov/pubs_and_bulls/tg_bulletins/
mrt/multiple_obligations.htm (one of
the series of Bulletins being issued by the
Department on mortgage recording tax,
the state’s transfer tax and Mansion Tax.);
see, e.g., Tax Bulletin TB-MR-30 (June
5,2012) (“Application of the Mortgage
Recording Tax to Breakage Costs Secured
Under Interest Rate SWAP Agreements.”
The Bulletins are posted at www.tax.
ny.gov/pubs_and_bulls/tg_bulletins/
default.htm).
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2. Except in the City of Yonkers, in which
mortgage tax is imposed at the rate of
$1.80 per $100; a rate greater than the rate
of $1.30 per $100 is otherwise imposed in
Westchester County.

3. Commonwealth Land Title Ins. Co. v
Lituchy, 161 A.D.2d 517, 518, 555 N.Y.S.2d
786, 787 (1st Dep’t 1990).

4. BT Commercial Corp., N.Y. Dep’t Tax &
Fin. Tech. Servs. Bur. Adv. Op., TSB-A-93
(15) R (Sept. 3, 1993), available at http://
www.tax.ny.gov/pdf/advisory_
opinions/mortgage/a93_15r.pdf.

5. 20 N.Y. Comp. CODES RULES & REGS. §
648.2(a)(2)(1994).

6.  See Michael J. Berey, The Last Dollar
Endorsement and Capping the New York
Mortgage, N.Y. L.J., Oct. 11, 1995.

10.

See N.Y. Tax Law § 253-b (McKinney
2013) (exempting certain revolving
credit mortgages from mortgage tax on
re-advances); see also Michael J. Berey,
Commercial Credit Line Mortgages and
Mortgage Recording Tax, N.Y. L.]., July 27,
2011, at 4; Michael . Berey, Credit Line
Mortgages in New York, N.Y. L.J., Feb. 17,
1999.

Tax Bull. MR-580, supra note 1, at 2,
available at http:/ /www.tax.ny.gov/
pubs_and_bulls/tg_bulletins/mrt/
multiple_obligations.htm.

See id. at 3-6.

The relevance of “last dollar” text to a
mortgage partially securing multiple
obligations is not clear, but it is required
by the Bulletin.

Michael J. Berey is Senior Vice-
President and Chief Underwriting
Counsel at New York First American
Title Insurance Company, Chair-
person of the Law Committee, and
President-elect of the New York
State Land Title Association.

The views and opinions expressed

in this article are solely those of the
author, and do not necessarily reflect
the views, opinions, or policies of the
authors” employer, First American
Title Insurance Company.

A Pro Bono Opportunities Guide
For Lawyers In
New York State

Online!

Looking to volunteer? This easy-to-
use guide will help you find the right
opportunity. You can search by county,
by subject area, and by population
served. A collaborative project of the
New York City Bar Justice Center, the
New York State Bar Association and
Volunteers of Legal Service.

probono.net

You can find the Opportunities Guide on the

Pro Bono Net Web site at www.probono.net,
through the New York State Bar Association
Web site at www.nysba.org/probono, through
il the New York City Bar Justice Center's Web
site at www.nycbar.org, and through the
Volunteers of Legal Service Web site at
www.volsprobono.org.

NYSBA

NEW YORK
STATE BAR

ASSOCIATION

"
CITY BAR
JUSTICE
CENTER
I

VOLS

Volunteers of
Legal Service

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2013 | Vol. 41 | No. 2



New York Lien Law Notice of Lending

By Lance Levine

Like Rip Van Winkle awakening
from a long sleep to find a changed
world, New York construction lend-
ers are arousing from their recession-
induced slumber to find certain
subtle yet significant transformations
to the landscape since their last forays
into construction lending. One such
change in New York concerns when
a construction lender is required to,
or for prudence sake should, file a
Notice of Lending (NOL) under New
York’s Byzantine Lien Law.

Prior to the middle of the last
decade, construction lenders, already
faced with a cumbersome filing
process unique to New York, rarely
felt the need to file a NOL. In fact, the
practice of filing a NOL was gener-
ally limited to the scenario where
the construction lender, prior to the
initial advance of its construction
loan, had already disbursed funds
to the borrower for costs associated
with the applicable project. However,
an unexpected ruling by New York’s
highest court in Aspro Mechanical Con-
tracting Inc. v. New York City Housing
Authority,! handed down just prior to
the pricking of the 2000s” real estate
bubble, necessitates that the prudent
New York construction lender now
consider filing a NOL for all or most
of its construction loans.

The primary purpose of New
York’s Lien Law is to reduce the
number of projects in which labor-
ers and materialmen are not paid for
their work and/or the materials they
supply, and to eliminate the practice
of “pyramiding,” in which develop-
ers use the loans or payments ad-
vanced in the course of one project to
complete another. The New York Lien
Law affords a contractor, subcontrac-
tor, materials supplier, laborer and
certain others (for simplicity sake in
this article I shall collectively refer to
such parties as “contractors”) three
essential protections: the right to file
a mechanic’s lien against the prop-
erty for failure to receive payment,

the right to constructive notice of the
amount of loan proceeds that will be
available to pay contractors’ claims,
and the right to be designated as a
beneficiary of a trust imposed over
the loan or sales proceeds from the

property.

“Like Rip Van Winkle
awakening from a

long sleep to find a
changed world, New

York construction lenders
are arousing from their
recession-induced slumber
to find certain subtle yet
significant transformations
to the landscape since
their last forays into
construction lending.”

The first benefit granted to con-
tractors by the New York Lien Law
is that a contractor may file a me-
chanic’s lien as an encumbrance on
the real property and any improve-
ments thereon improved by the work
or materials supplied by such lien
filer for failure to receive payment. A
notice of lien may be filed at any time
during the progress of work and/
or furnishing of materials or within
eight months after the completion of
the final contract, final performance
of the work or the final furnishing of
materials (unless the improvement is
single family dwelling, in which case
the eight-month time frame is re-
duced to four months). The mechan-
ic’s lien is effective for one year from
filing, unless an action is commenced
and a notice of pendency is filed
within such period. New York pro-
hibits the execution of mechanic’s lien
waivers and such waivers are there-
fore void and unenforceable unless
executed on or after the date payment
is due.? A properly filed mechanic’s
lien has priority over any construc-
tion loan mortgage filed against the

property and any loan advances
secured thereby, except for prior ad-
vances made pursuant to a properly
filed building loan agreement.

This leads us to the second
benefit afforded to contractors by
the New York Lien Law: notice. The
provisions at the heart of New York’s
Lien Law, §13 and §22, through their
filing requirements, were designed
to incentivize construction lend-
ers into providing contractors with
constructive notice as to the amount
of the construction loan proceeds
that will be available to the owner
for payment of contractors’ claims.
As aresult of the New York Lien Law
requirements, construction lenders
bifurcate their loans. A first priority
loan is issued pursuant to a building
loan agreement, and the proceeds
of this building loan may be used
solely to fund “costs of the improve-
ment.”3 Unlike garden variety loan
agreements, the building loan agree-
ment must be filed of record with the
county clerk’s office for the county
where the property is located.* In
addition to filing its building loan
agreement, the construction lender
is also required to file a §22 affida-
vit, signed by the borrower under
oath, which states the amount of the
building loan, subtracts from that
amount the consideration paid for the
building loan (the commitment fee, if
any), and further subtracts all other
“soft” costs and expenses that are still
nonetheless properly deemed “costs
of the improvement” (such as real
estate taxes, architect’s fees, recording
fees, lender’s legal fees and interest
on the building loan). The difference,
which is also stated in the affidavit, is
the amount of building loan proceeds
available for payment of the contrac-
tors. In theory, then, for any given
project a contractor can review the
building loan agreement and §22 af-
fidavit filed of record before starting
work to get a sense of whether there
will be adequate available funds to
make payment in full.®
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If the construction lender satis-
fies the foregoing New York Lien
Law requirements, the advances
it makes pursuant to the building
loan agreement receive priority over
subsequently filed mechanic’s liens,
although building loan advances will
have priority over a filed mechanic’s
lien only to the extent made before
the lien is filed (hence the need to do
a title update every time an advance
is made as assurance before making
such advance that no new mechanic’s
liens have been filed).® The result
of not following these requirements
or filing a materially false lien law
affidavit is that the building loan
mortgage will be subordinated to
even subsequently filed mechanic’s
liens, thus creating a strong incentive
for the construction lender to comply
with the New York Lien Law notice
requirements.

The second priority loan, which
funds expenses related to the project
that are not “costs of the improve-
ment” (such as marketing expenses
and borrower’s legal fees), is issued
pursuant to a project loan agree-
ment that does not have to be filed
of record; however, advances made
pursuant to the project loan agree-
ment do not have priority over
subsequently filed mechanic’s liens.”
The concept behind the project loan
is that this portion of the construction
loan is being used to fund costs that
are not directly connected to the im-
provements and as a result the project
loan mortgage does not deserve to
have priority over a mechanic’s lien
filed by a contractor for payment in
respect of work or materials that were
integral to the improvements.?

As a third benefit to contractors,
the New York Lien Law, in Article
3-A, entitles contractors to a trust
claim arising out of the improve-
ments.” Unlike the right of a contrac-
tor to file a mechanic’s lien, which
is a right granted by most or all of
the states and therefore generally
well appreciated by construction
lenders and their counsel, the trust
fund concept as a means to protect
contractors is virtually unheard of
outside New York and is therefore

arguably the least understood of the
rights granted to contractors. Still,
New York’s Lien Law makes it clear
that the funds received by an owner
for or in connection with an improve-
ment—including the proceeds of a
construction loan and the proceeds
from the sale of the property or a por-
tion thereof—form a separate trust
fund, with the property owner the
trustee of such trust.!” The import of
this designation is that the proceeds
from a construction loan or the sale of
the property, as trust assets, must first
be used by the owner to pay for costs
of the improvement associated with
the development project. In order

to insure the owner complies with

its obligations as trustee, New York
requires that a construction lender
insert into its:

building loan mortgage
and every mortgage re-
corded subsequent to the
commencement of the im-
provement and before the
expiration of the period...
for filing of a notice of lien
after the completion of the
improvement...a covenant
by the mortgagor that he
will receive the advances
secured thereby and will
hold the right to receive
such advances as a trust
fund to be applied first for
the purpose of paying the
cost of the improvement,
and that he will apply the
same first to the payment
of the cost of the improve-
ment before using any part
of the total of the same for
any other purpose.!!

This covenant is known as the “trust
fund covenant.”

It is to establish a defense against
a claim that trust assets—loan or sales
proceeds—were improperly diverted
that a construction lender will file a
NOL.' The relevant section of the
New York Lien Law provides with
respect to NOLs:

In any action against a
person to whom trust as-
sets have been transferred,

to recover assets diverted
from the trust or to recover
damages from the diver-
sion, a transferee named
in an...[NOL]...shall be
entitled to show by way of
defense that the transfer
was made as security for
or in consideration of or

in repayment of advances
made to or on behalf of
the trustee in accordance
with such...[NOL]...and
that prior to making of
such advance the trans-
feree procured from the
trustee the written agree-
ment of the trustee that he
will receive the advances
and will hold the right

to receive such advances
as trust funds to be first
applied to the payment of
trust claims..., and that

he will apply the same to
such payments only, be-
fore using any part of such
advances for any other
purpose.!3

Prior to the Aspro Mechanical case,
it was generally thought that, for
a typical construction loan, filing a
building loan agreement and §22 af-
fidavit and recording a building loan
mortgage with the trust fund cov-
enant constituted all that a construc-
tion lender needed to do to preserve
the priority of its building loan
advances over any subsequently filed
mechanic’s liens. More to the point,
construction lenders believed that
they were not required to file a NOL
or take any other action specifically
to comply with the trust provisions of
Article 3-A of the New York Lien Law
(other than to include the trust fund
covenant in the building loan mort-
gage to insure the borrower’s compli-
ance). The borrower, as a recipient of
loan proceeds, to be sure, was treated
as a trustee of those funds and there-
fore needed to be concerned about
the fiduciary duties that implied, but
the lender who, after all was advanc-
ing loan proceeds, not receiving
them, had no reason to believe that it
also would be treated as a trustee.'*
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Moreover, because repayment of the
building loan is legitimately consid-
ered a “cost of the improvement,” it
was generally believed by the real es-
tate bar that so long as a construction
lender complied with the require-
ments of §13 and §22 of the New York
Lien Law, any payments made to the
construction lender by its borrower in
respect of repayment of the building
loan were permissible payments of
trust assets by the borrower/trustee.

It did become common practice,
however, for construction lenders to
file a NOL in one situation: when the
lender had made an unsecured loan
advance for costs of improvements
prior to execution of the building loan
agreement. In a typical scenario, the
construction lender is asked to make
an unsecured loan to the borrower
to pay for pre-development costs,
such as architect’s fees and survey-
ing costs, prior to the time when both
parties are ready to enter into the
construction loan. After making the
initial unsecured pre-development
loan, the construction lender will
subsequently enter into a building
loan that, in addition to funding con-
struction of the project, will be used
to repay the earlier unsecured loan
amount. The construction lender thus
becomes a direct transferee of the
construction loan proceeds/trust as-
sets. So that the use of building loan
proceeds to repay the earlier loan will
not be deemed a diversion of trust
assets by the borrower/trustee, the
construction lender will file a NOL
at the time it makes the initial unse-
cured loan, ' thereby establishing the
defense codified in New York Lien
Law §73(2). Absent these particu-
lar circumstances, however, no one
found a need to file a NOL.

Aspro Mechanical has forced those
of us representing construction lend-
ers to rethink that position. The case
arose with respect to a government
assisted project in Brooklyn, New
York developed by Berry Street Corp.
The developer entered into a turnkey
contract of sale with the New York
City Housing Authority (NYCHA)
pursuant to which the developer
agreed to acquire certain real prop-

erty in Brooklyn owned by NYCHA,
construct multifamily buildings on
such land and then re-convey title of
the improved land back to NYCHA
in consideration for payment of a
purchase price. The project was to

be developed in stages. Fleet (now
part of Bank of America) provided
first priority construction financing
for the project. Fleet made a building
loan, filed a §22 lien law affidavit and
inserted into its building loan mort-
gage the trust fund covenant required
by §13 of the New York Lien Law,
none of which were challenged dur-
ing the course of the case. As part of
its security for the construction loan,
Fleet received a collateral assignment
of the turnkey contracts. As buildings
were completed and re-conveyed to
NYCHA, NYCHA paid the purchase
price directly to Fleet for application
to repayment of the building loan.
While the mortgage contained a refer-
ence to the collateral assignment of
the turnkey contracts, the assignment
itself was not recorded.

The court, not surprisingly,
found that the funds NYCHA owed
the developer under the turnkey
contract were trust assets, that the
contractors working on the job were
beneficiaries of that trust and that the
developer was a trustee of the trust.
The court went on to find, however,
that when Fleet accepted the collat-
eral assignment of the developer’s
rights in the turnkey contracts, it
stepped into the developer’s shoes,
and as a result Fleet had become a
statutory owner-trustee that owed
a duty to the contractors as trust
beneficiaries. Suddenly, a construc-
tion lender could be considered a
trustee under New York’s Lien Law.
The court then concluded, “In these
circumstances, Fleet’s application of
the trust assets to repay its loans to
Berry Street—without acknowledg-
ing its status as trustee and provid-
ing notice to trust beneficiaries of
the transfer—constituted a breach of
fiduciary duty.”'® Fleet’s attempted
defense that it had complied with §12
and §22 of the New York Lien Law,
in the court’s opinion, “overlooks the
important fiduciary considerations

adopted by the Legislature to safe-
guard beneficiaries. Potential trust
beneficiaries might have been able to
ascertain Fleet’s claim of priority as a
secured mortgage lender but nothing
in the mortgage documents identi-
fied Fleet as a trustee of the Article
3-A assets.”!” Significantly, the court
reached this conclusion even though
Fleet had filed a building loan agree-
ment and §22 affidavit and recorded
a mortgage with a trust fund cove-
nant. The problem was that “[e]ven if
[the contractors] had surmised Fleet’s
role as the trustee by examining the
mortgage documents, those filings
would not have informed beneficia-
ries that Fleet planned to use trust
assets to repay itself.”1®

What could Fleet have done to
protect itself? The court went on to:

conclude that the filing

by Fleet of a Notice of
Lending—although not
necessarily the only device
available—would have
satisfied Fleet’s fiduciary
duty to provide notice to
the trust beneficiaries of its
use of trust assets to dis-
charge Berry Street’s debt.
Such a filing would fulfill
the legislative purposes of
Article 3-A and eliminate
any taint of self-dealing
by a trustee who is also a
trust beneficiary. Notably,
had Fleet filed a notice of
lending regarding its use
of the trust assets to repay
itself, the beneficiaries
could have ascertained
that (1) the trust assets
were being depleted and
(2) Fleet was a trustee act-
ing as both transferor and
transferee of those funds."”

While allowing that there may have
been devices other than filing a NOL
that could have saved Fleet under the
circumstances, the Aspro Mechanical
court unfortunately did not set forth
what those other options might be,
meaning construction lenders want-
ing to be sure of complying with
Aspro Mechanical’s dictates have no
real choice but to file a NOL.

12
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The Aspro Mechanical court may
have placed too much reliance on
the benefits afforded by a construc-
tive notice filing.?’ As with the filing
of the building loan agreement and
§22 affidavit, it is highly question-
able whether contractors will actu-
ally search for and review the NOL
prior to starting work on a project.
One could reasonably ask whether
a NOL's only practical benefit to a
contractor is that its absence is now
another piece of ammunition afford-
ed to the contractor in a lawsuit filed
after the fact when the project has
already gone bad.

Following Aspro Mechanical,
when exactly does a construction
lender need to file a NOL? Since the
decision in Aspro Mechanical, there
has been a paucity of new case law on
the topic that might provide guid-
ance. You can be sure, however, that
contractors’ counsel have read Aspro
Mechanical backwards and forwards
and that they are hard at work devis-
ing creative arguments as to why
Aspro Mechanical should be applied
broadly to cover any situation where
the construction lender is repaid out
of cash proceeds from the property,
even if that means construction lend-
ers will never, or virtually never, be
able to satisfy their New York Lien
Law requirements simply by filing a
building loan agreement and §22 affi-
davit and recording a mortgage with
the trust fund covenant. Virtually the
first question a contractor’s counsel
will now ask when retained on any
New York project gone bad is wheth-
er the construction lender properly
filed a NOL in addition to its build-
ing loan agreement and §22 affidavit.
Keeping that in mind and given the
loss of priority that noncompliance
with the trust fund provisions entails
and the relative ease of filing a NOL,
many commentators and counsel
have started advising construction
lenders to simply file a NOL on all of
their New York construction loans as
a matter of pre-emptive protection.?!

Still, even though the filing of
NOLs has become more common
today than it was prior to Aspro Me-
chanical, it has hardly become univer-

sally accepted practice to file a NOL
on all New York construction loans,
perhaps because the filing of a NOL is
not without potential peril or added
work for the construction lender.
While the filing of the NOL itself is
fairly straightforward, a mechanic’s
lien claimant is also entitled to receive
from any construction lender who has
filed a NOL, within ten days of writ-
ten demand, a verified statement as
to the construction lender’s advances.
If the construction lender fails to
comply in a timely manner it will lose
the benefit of the NOL.22 The burden
of complying with the statement of
advances needs to be added to the
equation for determining whether a
NOL should be filed.

Today, in addition to any transac-
tion where building loan advances
will be used to fund repayment of
prior loan advances, a construction
lender should without hesitation file
a NOL in any transaction where it
will be taking a collateral assignment
of the borrower’s right to receive
sales proceeds, such as for a turnkey
project (like the one at the heart of
the Aspro Mechanical case) or a typical
condominium construction project
(where the proceeds of the sale of in-
dividual units are used to pay down
the construction loan). Additionally, if
the borrower has entered into a com-
mitment for take-out financing that is
collaterally assigned to the construc-
tion lender, the construction lender
will want to file a NOL.

What if the construction loan is
for an office building or shopping
center where the construction lender
expects to be repaid partially out of
excess operating cash flow once the
project is open for business and then
ultimately in full when its borrower
refinances through a permanent loan?
What if the project develops problems
during construction, the borrower
defaults under its obligations and the
initial construction lender ends up
getting taken out by a new construc-
tion lender willing, for whatever rea-
son, to take on the troubled project, a
scenario no one expected at the outset
of the initial construction loan but
which was always a foreseeable pos-

sibility? The argument could be made
that in each of these cases the initial
construction lender has not taken an
assignment of the right to funds from
its borrower, is therefore not stepping
into the borrower’s shoes as a trustee
and as a result filing of a NOL is
unnecessary. On the other hand, the
construction lender cannot be sure
that future court decisions will hold
that the mere knowledge that the
borrower will or might be repaying
the loan out of funds that otherwise
could have been used to pay contrac-
tors (without the added weight of
the construction lender having taken
an assignment of a sales contract) is
insufficient to require the filing of

a NOL. Until future case law or the
New York state legislature provides
clear answers to these questions, the
prudent practitioner needs to weigh
the burden of filing the NOL and

the verified statement of advances
against the comfort of knowing the
client, by filing a NOL in addition

to satisfying the requirements of §13
and §22, has taken every step possible
to fend off a future claim that repay-
ment of its loan was not an improper
diversion of trust assets.
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Five Issues in Bankruptcy with Which a Real Estate
Attorney Should Be Familiar

By Thomas A. Glatthaar

Having worked as a title attorney
for many, many years now, I have
seen my share of bad real estate mar-
kets. I started in the business in 1981,
and those of you who were around
in those days remember that things
were bad then. I worked my way
through the steep but short recession
of 1990-91 and the little downturn in
1999-2000, and have had the pleasure
of participating in the Great Reces-
sion and its aftermath. I would like
to think that I have learned a lot from
these experiences, but if there is one
thing I have learned from these expe-
riences it is this: there is a connection
between bankruptcy and real prop-
erty law, and it is helpful when prac-
ticing one to have at least a working
understanding of how the other one
affects what you do.

Coming fresh off of several recent
title matters where the owner was in
bankruptcy and where I had to wade,
once again, into the bankruptcy wa-
ters, I thought it a good opportunity
to visit on five situations that com-
monly arise in a bankruptcy context
with the hope of giving a basic ex-
planation of how these play out. I
tried to hit on situations where, in my
experience, the bankruptcy lawyers
and the title lawyers seem to speak
different languages, hoping, perhaps,
to bridge a gap or two. The issues,
and my discussion of each of them,
are set forth below.

Is My Transaction in Bankruptcy
(Sale or Mortgage) Exempt from
Transfer Tax or Mortgage Tax?

The bankruptcy code contains a
provision at 11 U.S.C. Section 1146(a)
that exempts “the issuance, trans-
fer, or exchange of a security, or the
making or delivery of an instrument
of transfer under a plan confirmed
under section 1129 of this title” from
“a stamp or similar tax.” Courts have
defined a “stamp or similar tax” as a

tax having all or most of the follow-
ing characteristics:

1. the amount of tax is determined
by the consideration recited in
the document;

2. the taxes must be paid as a
prerequisite to recording the
document;

3. the use of a stamp or other de-
vice to conveniently provide
for clear and visible evidence of
payment;

4. the tax relates to a written
document;

5. the written documents to which
the tax relates are recognized in
law as important evidence of the
enforcement of legal rights.!

Under that criteria, the New
York State Real Estate Transfer Tax
(the “NYSRETT”), the New York
City Real Property Transfer Tax (the
“NYCRPTT”) and the New York
Mortgage Recording Tax (the “Mort-
gage Tax”) have all been viewed as
stamp or similar taxes;? the now-
repealed Tax on Gains Derived from
Certain Real Property Transfers (New
York Tax Law Article 31-B) was not.?

In addition, in order to assert this
exemption the transfer must be made
pursuant to a confirmed plan of re-
organization under 11 U.S.C. Section
1129. The requirement that the trans-
fer be a transfer under a plan does
not mean that the transfer be men-
tioned or authorized under the plan
of reorganization,4 but it does require
that the transfer be one over which
the bankruptcy court has jurisdiction.
Accordingly, a mortgage that was ex-
ecuted and recorded by a purchaser
from a debtor, the proceeds of which
were used to fund that purchase, was
not exempt under 11 U.S.C. Section
1146(a) since the mortgage was argu-
ably an event over which the court
lacked jurisdiction and since bank-

ruptcy courts generally lack jurisdic-
tion to determine the tax liability of a
non-debtor.

Provisions contained in the
statutes imposing the NYSRETT,
NYCRPTT and the Mortgage Tax,
or the regulations promulgated pur-
suant thereto, all reinforce or even
expand the exemption in 11 U.S.C.
Section 1146(a). Pursuant to Section
1405(b)(8) of the New York Tax Law,
conveyances made “pursuant to the
federal bankruptcy act” are exempt
from New York State Real Estate
Transfer Tax.® This exemption applies
whether the bankruptcy is a Chapter
7,11 or 13, or whether or not the con-
veyance is made pursuant to a con-
firmed plan.” The regulations relating
to the Mortgage Tax affirm but do not
expand on the 1146(a) exemption.

There is no exemption contained
in the NYCRPTT, or in the regulations
promulgated thereunder. In the past,
the New York City Department of Fi-
nance had expressed a willingness to
allow deeds executed and delivered
pursuant to a bankruptcy court order
to sell under 11 U.S.C. Section 363 to
be recorded without payment of the
NYCRPTT before the confirmation
of a plan provided that (i) the bank-
ruptcy was a Chapter 11 proceeding,®
(if) the bankruptcy court order ap-
proving the sale exempted the trans-
fer from NYCRPTT, (iii) the bankrupt
agreed to promptly cause a plan of
reorganization to be confirmed, and
(iv) adequate security was posted to
make certain that the tax was paid
should the conditions not be fulfilled.
That procedure went by the wayside,
however, only after the U.S. Supreme
Cou