Faith in the System: The Court’s Role in Determining
Custody with Religious Considerations
By Allyson D. Burger
It has long been held that
the Bench should refrain from
placing itself in a position of
interpreting religious texts.
The landmark case of Avitzur v. Avitzur stands for the
principle that in adjudication
of matters touching upon religious concerns, courts “should
not resolve such controversies
in a manner requiring consideration of religious doctrine.”1
The Court of Appeals informs
that judicial involvement is permitted, but only to the
extent that it can be accomplished in purely objective,
secular terms. What then are the present limitations as to
the Court’s ability to bridge the divide between Church
and State in the context of custody determinations?

Preference for Custodial Arrangements That
Promote Religious Exposure
Generally, Courts do consider a parent’s religiousness as a factor in rendering an appropriate legal custody
determination. Historically, religion has been considered
“so closely interwoven in the lives of most people that
it is difficult to say whether good moral character could
be molded in a child without some religious training.”2
When faced with a custody battle between a devout
parent and a parent who does not believe in organized
religion, the Courts lean in favor of religious exposure
until “there will come a time when the infant will be able
to choose for himself which, if any, religion he wishes to
pursue.”3
In C.C.W. v. J.S.W., the Court directed that the plaintiff-mother would have decision-making authority in
the area of religion when her testimony discussed taking
the children to church regularly, while the extent of the
father’s participation in the religious upbringing of the
children was unclear. The mother was cautioned that
her right to exercise religious decision-making was not
intended to prevent the father from exposing his religion,
if any, to the children.4 Additionally, the Second Department has intervened and modified a visitation agreement
of parties in order to allow for a child to participate in
Hebrew School, opining that the “best interests of the
children would be served by permitting them to attend
religious instruction with other children of their own age
and to allow them to participate in the activities that the
religious school provides.”5
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Issuing a Custody Determination When Parents
Ascribe to Two Conflicting Religions
The New York State Courts appear consistent in their
rendering of custody determinations that suggest a child’s
exposure to religion is generally consistent with their best
interests, over non-exposure. However, when conflicting
religions are at the forefront of a custody battle, how deep
must the Court’s inquiry delve into the parents’ respective
religions in determining the best interests of the child?

“It has long been held that the Bench
should refrain from placing itself in a
position of interpreting religious texts.…
What then are the present limitations as
to the Court’s ability to bridge the divide
between Church and State in the context
of custody determinations?”
In Aldous v. Aldous, the Appellate Division, Third Department affirmed an Order of the Family Court, Otsego
County, which awarded custody of the parties’ eight- and
ten-year-old daughters to the plaintiff-mother, an Episcopalian. In rendering its decision after a hearing, the Family
Court opined that the father’s newfound lifestyle choice
to be completely immersed in the Greater Glen Falls Bible
Church was “not what the children want or need at this
stage,” and concluded that “if he were to be awarded
custody, their entire lifestyle would have to change to suit
him and his new beliefs.”6
On appeal, the father alleged that the Family Court
had inappropriately and unconstitutionally conducted an
inquiry into religious doctrine and made an evaluation of
the parties’ respective religious activities in rendering a
determination as to the best interests of the children. The
Court opined that while religion alone may not be the
only determinative factor in adjudging the best interest
of a child, religion may well be considered a factor in a
custody dispute when a religious belief poses a threat
to a child’s well-being.7 In affirming the lower court’s
determination of custody, the Third Department actually
acknowledged that the Family Court’s consideration of
religion might well have been impermissible. However,
the Court excused this possible impropriety by stating
that additional factors found in the record negated the
“implication that religion, as an issue, tainted the final
determination of custody or caused an abuse of discretion
by the court.”
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The New York County Family Court was faced with
the rare question of how to reconcile a custodial parent’s right to determine the child’s religious upbringing
with the non-custodial parent’s right to free exercise
of his religion during visitation periods. In Matter of
S.E.L. v. J.W.W., the parties’ Stipulation of Settlement
and subsequent Judgment of Divorce determined that
the mother, S.E.L., would have exclusive custody of the
parties’ daughter, Natalie. Defendant-father made an
application to modify the custody arrangement, which
in part asserted that the existing schedule impinged
upon his First Amendment right to expose the child to
his Jehovah’s Witness training. The Family Court held
that Constitutional rights can be freely waived, and that
J.W.W. essentially waived his right to “free exercise” once
he acquiesced that custody would be with S.E.L. In its
decision, the Court reiterated “the right to free exercise of
religion guarantees that a court will not make, inter alia, a
custody decision, based on its view of the respective merits of two religions. [The Court] further guarantees that a
non-custodial parent’s right to practice his or her religion
will not be abrogated when the child visits except to the
extent necessary to prevent any harm to the child.”
In denying the father’s application, the Court ordered that the father may be permitted to take Natalie to
Jehovah’s Witness services on Sunday but that he may
not involve her any further other than to answer casual
questions which she might ask him. The Court specifically directed the father not to expose Natalie to any
additional Jehovah’s Witness doctrine and activities, because it would amount to a “harm” of strain and conflict
to the child. The father failed to demonstrate that allowing him to expose Natalie to his religion would not be
harmful to her, after the Court found credible testimony
indicating that the father did not want the child to study
her mother’s Catholicism (despite testimony offered by
the father that he would welcome the child’s exposure to
both religions).8

Issuing a Custody Determination When Parents
Ascribe to Two Different Sects of the Same
Religion
The ability of the Court to essentially render a decision as to the children’s religion in accordance with the
best interest standard is the same with regard to custody
matters when parents share the same religion but ascribe
to different sects. The Court may intervene and choose
one sect, in order to protect the children from confusion
and upset brought about by virtue of their parents’ religious disagreement.
In Marjorie G. v. Stephen G., the New York County
Supreme Court held that the de facto custodial parent
(the mother) could enroll the children at a Reform Jewish
school against the wishes of the non-custodial father, a
passionate and involved Conservative Jew. In recognizing
this sectarian dispute among parties of the same religion
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and sympathizing with the father’s sincere desire for
the children to learn his religious practices, Justice Saxe
determined that the mother has the right to determine the
place and manner of the children’s religious training, but
the father should be permitted (during his visitation periods) to engage in the traditional and cultural observances
associated with Conservative Judaism. In citing S.E.L., the
Court did caution that the father may not attempt to indoctrinate the children with any theological or ideological
principles that are unacceptable to the Reform movement.
Justice Saxe wrote, “as the Court has no desire to enmesh
itself in or even to create an artificial tension between the
parties’ respective religious beliefs, by recognizing the de
facto custodial parent’s absolute right to raise the children
as Reform Jews, while further permitting the non-custodial parent to freely and comfortably practice Conservative
Jewish religious and cultural traditions with the children,
the best interests of the children are amply served.”9

Has the Court’s Inquiry into Religious Upbringing
of Children Stepped Too Far Beyond the
Principles of Avitzur?
Unquestionably, the Courts seek to ameliorate the
harm caused to children by virtue of being inserted in
their parents’ ideological conflicts. But at what price
will the Courts prioritize the need for a child’s religious
consistency?
A recent decision rendered by the Rockland County
Family Court has caused a great deal of public controversy, with various publications attacking the Court for overstepping in the analysis of three young boys’ religious
needs. In Matter of Gribeluk v. Gribeluk,10 the subject family
had been living in the Satmar enclave, a Chasidic community in upstate Monsey, for the duration of the children’s
lives. The mother raised various allegations of physical
and sexual abuse of the parties’ three boys, throughout
the course of much contested custody litigation. The
mother vowed to remove the three boys out of the Satmar
community and raise them in a secular Jewish community
elsewhere. The father maintained that all such allegations
were false and that the mother was simply engaging in a
continued course of conduct to alienate the children from
him and the Satmar community, the only home the children had ever known. Mr. Gribeluk additionally claimed
that the mother was flaunting an ongoing extra-marital
affair with his nephew in front of the children.
Despite the children’s (ages five, seven and eight)
articulated desire to remain in their mother’s care, the
Court ruled that the best interests of the parties’ children
would be to remain at Satmar. The Court opined that, “if
the Mother were to ignore the rules and requirements that
the children are forced to follow to remain in their current
[religious] community and school while with the children,
it could lead to catastrophic consequences for children
who are already clearly struggling with a multitude of
issues.”
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Curiously, the Gribeluk decision has seemingly disappeared from all publication following the onset of the
media frenzy. The Jewish Week reports that the Gribeluk
children are presently living in foster care in their Chasidic Community pending a Rockland County Child
Protective Services investigation.11 An outpour of sympathizers have started campaigns to help restore custody of
the Gribeluk children to their mother.

Endnotes

Perhaps the Court has stepped too far beyond the
secular bounds prescribed by Avitzur in its attempts to
determine the best interests of these children. Did the
Family Court err in deciding that maintaining the children’s religious consistency at Satmar would be in their
best interest, amid abuse allegations and over the stability consistent with remaining in their mother’s care? The
matter is now pending on appeal in the Appellate Division, Second Department.12

Conclusion
Since Avitzur, when presented with questions that
are entirely interwoven with religion, the Courts have
looked for secular justifications for intervention, even
where issues of constitutionality are raised. This trend
has had far-reaching effects into other areas of the law
beyond Family and Matrimonial Law, when questions of
law are predicated on religiosity.13
Without assessing the relative merits of Gribeluk and
its predecessors, it appears as though the Court is authorized to favor the religion of one parent over the other
where the conflict of dueling ideologies present a “harm”
to the subject child. Although the Courts are charged
with upholding a standard of the best interests of the
child, the line between Church and State is blurred when
a Court is instilled with the authority to choose a child’s
religion, even when equipped with a secular justification.
It may appear that there are a limited number of
cases referenced on the subject of the Court’s role in
determining custody matters when faced with a question of religion. To date, there has been very little Appellate guidance post-Avitzur to practitioners as to how
to navigate religious conflicts within custody matters.
Accordingly, it is incumbent upon counsel to be creative
in representing clients through relatively uncharted territory, and raise constitutional challenges when applicable.
Be aware, however, that in order to preserve the ability to
raise a constitutional challenge, notice of the anticipated
challenge to the Office of the Attorney General must be
provided.14
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