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  November 5, 2013 

The Honorable Mark Mazur 
Assistant Secretary (Tax Policy) 
Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington, DC 20220 

Daniel I. Werfel 
Acting Commissioner 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 
 

The Honorable William J. Wilkins  
Chief Counsel  
Internal Revenue Service  
1111 Constitution Avenue, NW  
Washington, DC 20224  
 

 

Re: New York State Bar Association Tax Section Report on the Role of the 
 Step Transaction Doctrine in Section 355 Distributions: Control 
 Requirement and North-South Transactions 

Dear Messrs. Mazur, Werfel and Wilkins: 

 I am pleased to submit this report of the New York State Bar Association 
Tax Section that addresses the appropriate role of the step transaction doctrine in 
determining the U.S. Federal income tax consequences of certain transactions 
involving stock distributions intended to qualify as tax-free under section 355.  

 Specifically, the report addresses two areas upon which the Service 
announced in January 2013 that it will no longer issue private letter rulings, 
pending study and the issuance of guidance.  First, the report focuses on the 
requirement that the distributing corporation possesses section 368(c) control of 
the controlled corporation immediately before the section 355 distribution. The 
Service announced it will not rule if, in anticipation of the distribution of its stock, 
the distributing corporation acquires or retains putative control of the controlled 
corporation through the use of classes of shares having different voting powers. 
Second, we focus on whether a transaction involving a contribution of property in 
connection with distribution of property (so-called “north-south” transactions) 
should be respected as separate transactions or collapsed and treated as an 
exchange.  If a north-south transaction that is undertaken as part of an intended 
section 355 distribution is treated as an exchange, the stock distribution may be 
rendered taxable. 
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Mr. Mazur 
Mr. Werfel 
Mr. Wilkins 
November 5, 2013 
 
 These no-rule areas are drafted broadly and, consequently, cover a broad range of transactions.  The 
report does not undertake to make recommendations for all of the transactional patterns that are covered, but 
instead discusses a range of possible transactions and provides recommendations for certain transactions where 
it is clearest that the application of the step transaction doctrine is not necessary to give effect to the relevant 
section 355 policies. 

 For the control requirement, the report makes recommendations to exclude certain transactions from 
the areas under study and to provide guidance confirming the results so that taxpayers will not need to seek 
confirmation in PLRs.  Other transactions covered by the control requirement no-rule raise questions that 
require analyzing various policies, which questions have not been resolved by existing guidance.  This report 
provides a comprehensive analysis of the relevant policies and considerations that we hope will aid Treasury 
and the Service in their formulation of guidance that will address these fact patterns, and recommends safe 
harbors as an interim solution to address certain cases while the broader study is undertaken. 

 For the north-south no-rule, the report makes recommendations only for transactions where the “north” 
transaction is a spin-off.  While the north-south no-rule encompasses many other types of transactions in its 
scope, we believe the resolution of cases that implicate other Internal Revenue Code provisions should be 
decided upon the policies unique to those provisions.  Because of the breadth of the north-south no-rule and the 
frequency with which north-south transactions can occur as a result of restructurings that are required to 
separate businesses, we respectfully urge Treasury and the Service to issue guidance in this area expeditiously.     

 We very much appreciate your consideration of our recommendations and would be happy to 
discuss them with you or provide additional assistance. 

Respectfully submitted, 

 
David H. Schnabel 
Chair 

 
Enclosure 

cc: Erik Corwin 
Deputy Chief Counsel (Technical) 
Internal Revenue Service 

 William D. Alexander 
Associate Chief Counsel (Corporate) 
Internal Revenue Service 

 Alison Burns 
Deputy Associate Chief Counsel (Corporate) 
Internal Revenue Service 
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Mr. Mazur 
Mr. Werfel 
Mr. Wilkins 
November 5, 2013 
 

 Emily McMahon 
Deputy Assistant Secretary (Tax Policy) 
Department of the Treasury 

 Lisa Zarlenga 
Tax Legislative Counsel 
Department of the Treasury 

 Krishna Vallabhaneni 
Attorney Advisor 
Department of the Treasury 

 

 
 
3 

 
 


	DAVID H. SCHNABEL Chair Debevoise & Plimpton LLP
	919 Third Avenue
	New York, NY 10022-3904 212/909-6336
	DAVID R. SICULAR
	First Vice-Chair 212/373-3082
	STEPHEN B. LAND
	Second Vice-Chair 212/692-5991
	MICHAEL S. FARBER
	Secretary
	212/450-4704
	COMMITTEE CHAIRS:
	Bankruptcy and Operating Losses Stuart J. Goldring
	Linda Z. Swartz
	Compliance, Practice & Procedure Elliot Pisem Bryan C. Skarlatos
	Complexity and Administrability Edward E. Gonzalez Joel Scharfstein
	Consolidated Returns Andrew H. Braiterman Kathleen L. Ferrell
	Corporations
	Lawrence M. Garrett Vadium Mahmoudov
	Cross-Border Capital Markets S. Douglas Borisky Andrew Walker
	Cross-Border M&A Ansgar A. Simon Yaron Z. Reich
	Employee Benefits Eric Hilfers Andrew L. Oringer
	Estates and Trusts Alan S. Halperin Laura M. Twomey
	Financial Instruments William L. McRae
	“Inbound” U.S. Activities of Foreign
	Taxpayers Lee Allison Peter J. Connors
	Individuals
	Sherry S. Kraus Joseph Septimus
	Investment Funds
	Marcy G. Geller Amanda Nussbaum
	New York City Taxes Maria T. Jones Irwin M. Slomka
	New York State Taxes Paul R. Comeau Arthur R. Rosen
	“Outbound” Foreign Activities of
	U.S. Taxpayers Peter F.G. Schuur Philip Wagman
	Partnerships John T. Lutz Eric Sloan
	Pass-Through Entities James R. Brown Matthew Lay
	Real Property Robert Cassanos
	Elizabeth T. Kessenides
	Reorganizations Joshua Holmes Eric Solomon
	Securitizations and Structured
	Finance Jiyeon Lee-Lim Lisa A. Levy
	Spin Offs Deborah L. Paul Karen Gilbreath Sowell
	Tax Exempt Entities Stuart Rosow Richard R. Upton
	Treaties and Intergovernmental Agreements David R. Hardy Andrew P. Solomon



Accessibility Report



		Filename: 

		1292letter.pdf






		Report created by: 

		


		Organization: 

		





[Enter personal and organization information through the Preferences > Identity dialog.]


Summary


The checker found problems which may prevent the document from being fully accessible.



		Needs manual check: 0


		Passed manually: 2


		Failed manually: 0


		Skipped: 3


		Passed: 26


		Failed: 1





Detailed Report



		Document




		Rule Name		Status		Description


		Accessibility permission flag		Passed		Accessibility permission flag must be set


		Image-only PDF		Passed		Document is not image-only PDF


		Tagged PDF		Passed		Document is tagged PDF


		Logical Reading Order		Passed manually		Document structure provides a logical reading order


		Primary language		Passed		Text language is specified


		Title		Passed		Document title is showing in title bar


		Bookmarks		Passed		Bookmarks are present in large documents


		Color contrast		Passed manually		Document has appropriate color contrast


		Page Content




		Rule Name		Status		Description


		Tagged content		Passed		All page content is tagged


		Tagged annotations		Skipped		All annotations are tagged


		Tab order		Passed		Tab order is consistent with structure order


		Character encoding		Passed		Reliable character encoding is provided


		Tagged multimedia		Passed		All multimedia objects are tagged


		Screen flicker		Passed		Page will not cause screen flicker


		Scripts		Passed		No inaccessible scripts


		Timed responses		Passed		Page does not require timed responses


		Navigation links		Passed		Navigation links are not repetitive


		Forms




		Rule Name		Status		Description


		Tagged form fields		Passed		All form fields are tagged


		Field descriptions		Passed		All form fields have description


		Alternate Text




		Rule Name		Status		Description


		Figures alternate text		Passed		Figures require alternate text


		Nested alternate text		Passed		Alternate text that will never be read


		Associated with content		Passed		Alternate text must be associated with some content


		Hides annotation		Passed		Alternate text should not hide annotation


		Other elements alternate text		Passed		Other elements that require alternate text


		Tables




		Rule Name		Status		Description


		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot


		TH and TD		Passed		TH and TD must be children of TR


		Headers		Skipped		Tables should have headers


		Regularity		Failed		Tables must contain the same number of columns in each row and rows in each column


		Summary		Skipped		Tables must have a summary


		Lists




		Rule Name		Status		Description


		List items		Passed		LI must be a child of L


		Lbl and LBody		Passed		Lbl and LBody must be children of LI


		Headings




		Rule Name		Status		Description


		Appropriate nesting		Passed		Appropriate nesting







Back to Top


