Real Estate Closing Disclosure: What’s “Consummation”
Got to Do With It?
By Vincent G. Danzi
One of the main effects of the
Dodd Frank Act,was the creation of
the Consumer Financial Protection
Bureau (“CFPB”). At the outset of its
existence, the CFPB was given the
mandate to promulgate new forms
which would combine the overlapping disclosures presently required
under the Real Estate Settlement
Procedures Act (“RESPA”) and the
Truth in Lending Act (“TILA”). This
culminated in the, “Know Before You
Owe” rule, also known as the “TILA
RESPA Integrated Disclosure” rule,
or, “TRID” rule for short. Although
the title insurance and lending industries have been diligently working to
prepare for the substantial changes
to be wrought by the TRID rule, one
particular wrinkle has hidden in plain
sight from many of us in New York
State. To put it succinctly: the delivery of the so called “Closing Disclosure” is tied to, “consummation,” of a
transaction rather than the, “closing”
or “settlement” of a transaction.
If you read through the TRID
rule itself, you will see that the word
“consummation” is used in the
rule throughout, and in many cases
where one would have otherwise
expected to see the word, “closing,”
or “settlement” used. This seems to
be a byproduct of the majority of the
TRID rule being placed within the
Truth in Lending Act’s Regulation
Z, rather than the Real Estate Settlement Procedures Act’s Regulation X.
Whereas RESPA’s focus has long been
to clearly show the settlement costs of
RESPA-covered transactions,1 TILA’s
focus has been to show the costs of
credit,2 and a different nomenclature for the terms of art has evolved,
responsive to the needs of the respective statutes.
Although the integrated Loan
Estimate and Closing Disclosure
forms are creatures of TILA’s Regulation Z, and that pedigree is immediately visible when one examines
the forms, many of the figures which

are disclosed on them, and many of
the rules for correcting those figures,
were imported from present constructs found in RESPA’s Regulation
X, where the time of “settlement”
or “closing” is the fulcrum around
which such provisions work. TRID
provisions such as “changed circumstances affecting settlement charges,”
and “delayed settlement date on
a construction loan” are modified
imports from Regulation X’s parallel provisions. These and some other
traces of RESPA genes in the DNA
of the TRID rule are only viable in
practice if one engages in the fiction
that “consummation” has the same
meaning as “closing” or “settlement”
as found in RESPA’s Regulation X.
However, RESPA’s Regulation X definition of “settlement” is fundamentally distinct from TILA’s definition of
“consummation.”
Settlement means the
process of executing
legally binding documents
regarding a lien on property that is subject to a
federally related mortgage
loan. This process may
also be called “closing”
or “escrow” in different
jurisdictions.3
Consummation means
the time that a consumer
becomes contractually obligated on a credit
transaction.4
Unlike Regulation X’s definition
of “settlement,” aka “closing,” or
“escrow,” Regulation Z’s definition
of “consummation” requires further
interpretation as to the point in time
when a consumer becomes “contractually obligated on a credit transaction.” For many years Regulation Z’s
commentary has instructed that that
point in time is a question of state
law.5 While New York State does not
have a statutory law definition of this
event, case law in New York State
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which predates the TRID rule, and in
some cases even predates the Truth
in Lending Act itself, indicates that
in New York State, “consummation,”
happens when the borrower accepts a
loan commitment, and thereby agrees
with the creditor upon the essential
terms of the credit to be extended at
the closing.6
However, certain aspects of the
TRID rule seem to have been presented from the presumption that “closing” is operationally equivalent to
“consummation.” Indeed, in a recent
blog post published on the website of
the CFPB, the agency which created
the TRID rule, the following news
is provided: “One of the important
requirements of the rule means that
you’ll receive your new, easier-touse closing document, the Closing
Disclosure, three business days before
closing” (emphasis added).7 However, this is not what the TRID rule
actually states. The TRID rule in fact
states that “the creditor shall ensure
that the consumer receives the disclosures required under paragraph (f)(1)
(i) of this section no later than three
business days before consummation”
(emphasis added).8 However, since,
“consummation” is derivative of state
law, in some jurisdictions, “consummation” may not occur at the same
time as “closing.” New York State is
one such jurisdiction.
A prominent example of the use
of the word “consummation” in place
of the word “closing” is found in Regulation Z, §1026.19(e)(3)(iv)(F), in a
section labeled “Delayed Settlement
Date on a construction loan” (emphasis added), which reads as follows:
In transactions involving
new construction, where
the creditor reasonably
expects that settlement
will occur more than 60
days after the disclosures
required under paragraph
(e)(1)(i) of this section
5

are provided pursuant to
paragraph (e)(1)(iii) of this
section, the creditor may
provide revised disclosures to the consumer if
the original disclosures
required under paragraph
(e)(1)(i) of this section state
clearly and conspicuously
that at any time prior to
60 days before consummation, the creditor may
issue revised disclosures.
If no such statement is
provided, the creditor may
not issue revised disclosures, except as otherwise
provided in paragraph (f)
of this section.9
The Regulation X provision
which the above is modelled upon
uses the term “closing” where
the above provision uses the term
“consummation.”10 Both provisions
preface the exception upon a likelihood that settlement may occur more
than 60 days hence. Of course, in
Regulation X “closing” is an explicit
synonym of “settlement.”

loan estimate, exceed the accuracy
thresholds established as the measure
of “good faith” for the type of charge,
thereby obligating the creditor to reimburse the consumer for the amount
of the excess within a specified time.
Unlike the above example where
both regulations prefaced the exception to the rule upon a likelihood that
settlement may occur more than 60
days after providing the loan estimate,
the CFPB took a different approach
in adapting provisions for curing
tolerance violations and extended the
number of days a creditor has to correct tolerance violations from 30 days
from settlement under Regulation X to
60 days from consummation under Regulation Z in recognition that settlement may occur after consummation.
In discussing the CFPB’s rationale for
promulgating a 60-day period from
consummation for the correction
of tolerance violations, rather than
continuing the current 30-day period
from settlement for correction, as is
now the case under Regulation X, the
CFPB, in the full TRID rule text, states
as follows:

Indeed, the CFPB’s Small Entity
Compliance Guide for the TRID rule
also makes the distinction between
“consummation” and “closing”
explicit, and advises creditors and
settlement agents to consult state
law on the question of whether these
events are simultaneous in their
jurisdiction.13
The event of consummation has
always been important to lenders in
refinancing transactions because it is
one of the events that could trigger
the beginning of the borrower’s TILA
right of rescission.14 The other events
are (i) the delivery of the TILA disclosures and (ii) the receipt by the borrower of the required notice form to
use to rescind the transaction itself.15
This beginning of the right of the
rescission period, i.e., the time when
the last of these events happens, practically speaking, starts at the closing,
and refinance transactions in New
York State are not an exception. This
is why title closers have to revisit a
bank attorney’s office to pick up refinance closing documents days after a
closing, once the rescission period has
expired. However, “consummation”
is just one of those events, and since it
is the last of these three events to occur that trigger the beginning of the
right of rescission window, it could
lead to a practical assumption that
“consummation” “settlement” and
“closing” are the same, though they
are not. Lenders and title insurance
professionals have not had to deal
with this difference in this way previously because the other rescission period triggers besides consummation
do occur at the closing, and furthermore, purchase money transactions,
which could not work with a right of
rescission that began at closing, are
exempted from the right of rescission
in the first place.16

A cogent example in the regulation of an to attempt to reconcile the
difference between these terms rather
than implying their equivalence is
found in how Regulation X’s rules for
curing “tolerance violations” were
adapted into Regulation Z. A “tolerance violation” occurs when one
or more charges which are actually
incurred by the consumer, as measured against the estimated amounts
therefor previously depicted on the

Comment 19(e)(3)(i)-2
clarifies that, for purposes
of § 1026.19(e), a charge
“paid by or imposed on
the consumer” refers to
the final amount for the
charge paid by or imposed by the consumer at
consummation or settlement, whichever is later.
Thus, in jurisdictions
where settlement occurs
after consummation, some
tolerance violations may
not be known until some
time after consummation. The Bureau believes
creditors in those jurisdictions should be permitted
to have sufficient time to
provide refunds for tolerance violations that may
not be known until after
consummation, and that
a 60-day period after consummation will account
for jurisdictions in which
settlement occurs after
consummation.12

6

NYSBA N.Y. Real Property Law Journal | Winter 2016 | Vol. 44 | No. 1

It might therefore seem that such
guidance and regulatory text had
been drafted with the thought that
“consummation” can always be substituted for “settlement” or “closing,”
and vice versa. Were the TRID rule
completely consistent in this equivalency, we might expect some simple
clarification of the issue in future
guidance. However, the TRID rule
contains other provisions which indicate that the drafters of the TRID rule
do perceive that “consummation” is
not the practical equivalent of “settlement”11 and may sometimes occur at
different times.

In Murphy v. Empire of America,
FSA, the U.S. Court of Appeals,
Second Circuit, had to analyze when
under New York law “consummation” took place in order to establish
whether the proposed borrowers
had timely submitted their notice of
rescission.17 As the court held:

By executing and returning the commitment letter
to Empire on or about
November 18, 1983, along
with the non-refundable
commitment fee of $715,
the Murphys obligated
themselves to accept the
loan and conform to the
terms of the commitment
contract, subject only to
their right under § 125(a)
of TILA to rescind.
…
Appellant’s contention
that the “consummation
of the transaction” does
not occur until it is closed
by execution of a note and
mortgage confuses the
term “consummation”
with the parties’ “performance” of the obligations
that are the subject of the
transaction. The transaction is consummated when
the lender and borrower
sign a contract obligating
them, respectively, to lend
and to borrow the funds.
The signing of the contract is the event of central
significance.18
So is this difference in the meaning of terms simply tilting at windmills? If the new construction and
tolerance cure provisions are somehow reconcilable with the event of
consummation, is “consummation”
in New York State really unworkably
different from “closing” or “settlement,” in connection with providing
the Closing Disclosure? Reviewing
the timing rules in the TRID rule
indicates there could be a problem
even so.

three business days before
consummation.19
The loan estimate must be delivered seven business days before
consummation:
The creditor shall deliver
or place in the mail the
disclosures required under
paragraph (e)(1)(i) of this
section not later than the
seventh business day before consummation of the
transaction.20
In short, applying TILA’s definition of “consummation” to the above
creates temporal paradoxes and/or
ambiguities in interpretation for both
terms. As regards new construction,
the terms “settlement” and “consummation” seem to be used interchangeably whereas elsewhere in the rule
they are explicitly distinguished from
one another. As regards the timing of
curing tolerance violations, the event
of “settlement” seems to be presumed
to occur simultaneously with, or
shortly after, “consummation.” Indeed the TRID rule seems to require
such a presumption. As regards the
delivery of the closing disclosure, the
name of the disclosure itself seems at
odds with the requirements established for its delivery, as it requires
a statement of closing costs prior to
even a commitment to lend.
Luckily for title insurance professionals, they are a step removed from
direct liability for this, and the lenders (creditors) are the ones who must
ultimately come up with a practical
approach to this issue. Nevertheless,
this is something that could cause
confusion and will perhaps cause
mischief down the road. The fact is
that it is hard to conceive of the new
integrated disclosures actually working around the date when the borrower accepts the loan commitment,
which is what “consummation” has
come to mean in New York State.
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