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About a century ago, 
my granddad owned a 
cabin overlooking Ridgeway, 
Colorado. Of all the places 
he ever lived, he loved that 
place the best. And what he 
loved most of all was a small 
grove of young quaking as-
pens right outside his front 
door. He loved how their 
leaves quivered at the slight-
est breeze and how they 
turned bright gold every fall. 

He had just one problem. Occasionally—not too 
often, but occasionally—a bear would come down 
from the mountains and raid his chicken coop, killing 
one or two chickens. But what really irritated him was 
the fact that he couldn’t catch that bear. He set traps, 
but the bear ignored them. He’d stay up at night with 
his rifl e, but the bear wouldn’t come. So fi nally he took 
a whiskey barrel, drove spikes at a downwards angle 
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around the top, placed a honey comb in the bottom, 
and set the barrel in the midst of the aspen grove. Still 
the bear didn’t come. 

Then one night when my granddad was away 
hunting, the bear came. Sure enough, he stuck his head 
down inside that whiskey barrel to get at the honey 
comb. And, sure enough, he couldn’t get his head out 
because of the spikes. The bear went berserk. And 
in his rage he ripped apart every tree in that aspen 
grove. When my granddad returned the next day, sure 
enough, the bear was gone, never to return again. But 
the stand of quaking aspens was no more. In ridding 
himself of a small nuisance, my granddad had de-
stroyed what he loved most about his home.

The moral of this story for municipal attorneys is 
clear: we must never let the perfect be the enemy of the 
good.1 This adage guides the Section, particularly in its 
proposals for municipal ethics reform, the topic of this 
column.

For decades the Section has proposed amendments 
to Article 18 of the General Municipal Law, the state 
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• Consistent with Article 18, a city building inspec-
tor inspects a building owned by his brother.

• A large local university that regularly has mat-
ters before the town board, town ZBA, and town 
planning board—but does not currently have 
any such matters—gives free season passes for 
university football games to members of those 
bodies and an additional 25 passes to the town 
supervisor for distribution to town employees as 
she sees fi t, gifts that may be permissible under 
Article 18, although the law’s gift permission is 
so vague that offi cials are left to guess whether 
they may accept these gifts or not. 

• A village trustee, as allowed by Article 18, votes 
to hire his wife as the village clerk.

• A town board member receives $10,000 in com-
pensation for appearing as an architect before 
the town planning board on behalf of a private 
developer, in violation of Article 18, and even 
invoking his town offi ce during that representa-
tion; but in the absence of any town ethics board 
with the power to impose civil fi nes, no action is 
taken against the board member.

Any good, sensible ethics code would not counte-
nance these results. Article 18 desperately needs a dra-
matic overhaul, as the Section and the Association have 
long sought.

But in seeking that overhaul, one must, again, 
never let the perfect be the enemy of the good. Thus, 
for example, one should not refuse to support an eth-
ics law merely because it permits relatively small gifts 
to offi cials by those doing business with others in their 
municipal agency, even though the better practice 
would call for an outright prohibition on all such gifts. 
That said, no ethics reform is better than ethics reform 
that violates the most fundamental principles of gov-
ernment ethics. Bad ethics reform is worse than no eth-
ics reform at all.

Reform of Article 18 has long been a priority of 
the Section, and remains so. But any chance of success 
depends upon a united front—among the Association, 
the Governor’s Offi ce, the Comptroller’s Offi ce, the At-
torney General’s Offi ce, the civic groups, and the mu-
nicipal associations. If you have an interest in joining 
us in this endeavor, please let us know by contacting 
me at davies@coib.nyc.gov or our Section liaison, Beth 
Gould, at bgould@nysba.org; and we will put you in 
contact with our Government Ethics and Professional-
ism Committee.

Endnote
1. The admonition is attributed to Voltaire, La Bégueule (1772) 

(“Dans ses écrits, un sage Italien/ Dit que le mieux est l’ennemi 
du bien” (“In his writings, a wise Italian said that the best is the 
enemy of good”)).

Mark Davie s

law establishing statewide minimum ethical standards 
for municipalities and municipal offi cials in New York 
State outside New York City. Article 18 was enacted 
in 1964 and substantially amended in 1970. But apart 
from the addition of fi nancial disclosure mandates in 
1987 for certain municipalities, that law has not been 
updated in over 40 years, despite repeated attempts by 
the Commission on Government Integrity, the Tempo-
rary State Commission on Local Government Ethics, 
the Comptroller’s Offi ce, and the State Bar Associa-
tion. As a consequence of the state’s rejection of those 
efforts, Article 18 remains injurious to municipalities, 
devoid of guidance to honest public servants, and a 
trap for unwary and wary offi cials alike. 

Space does not permit the detailing of the mani-
fold sins and wickedness of Article 18, but the follow-
ing examples illustrate its perniciousness:

On the one hand, Article 18 renders unlawful cer-
tain interests that would seem to be reasonable under 
certain circumstances. For example: 

• The wife of a trustee of a rural village is a 
four-percent partner in the only hardware store 
within a 20-mile radius. The hardware store 
supplies the village with about $10,000 of small 
equipment and supplies each year. The village 
seeks three quotes on every purchase from the 
hardware store over $100; the trustees recuses 
himself from any involvement in the purchases; 
and the wife forgoes for herself any profi t from 
the sale of any items by the store to the village. 
Under Article 18, the trustee has committed a 
misdemeanor, and the purchases are void ab 
initio.

• A town board member in the Southern Tier 
owns the only dump in the area for bulk items. 
Article 18 requires that the town cart the items 
to Pennsylvania to dispose of them, at consider-
able additional expense to the town; sealed bids 
and recusal would not mitigate the violation.

On the other hand, Article 18 often does not pro-
hibit problematic or questionable actions. For example:

• A town planning board member votes today to 
approve a major subdivision in the town and, as 
permitted by Article 18, goes to work tomorrow 
for the developer, working on the subdivision.

• The mayor of a small city, consistent with 
Article 18, “requests” that his subordinates in 
the mayor’s offi ce buy tickets, at $50 each, to a 
fundraiser for his son’s hockey team.

• A small town hires both a town attorney and 
a separate attorney, from another law fi rm, for 
the ZBA and planning board. As permitted by 
Article 18, the town attorney appears before the 
ZBA on behalf of a private client.
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readers to the science of 
fracking in terminology 
accessible to non-scientists. 
They discuss recent data 
on fracking-related envi-
ronmental impacts and 
identify benefi ts and costs to 
be weighed when deciding 
whether fracking should be 
allowed and, if it is allowed, 
what measures should be 
taken to protect the public 
and the environment. 

The second article, by Jordan Lesser, examines 
the New York legal landscape with respect to land 
use regulations of fracking. As his article explains, the 
Court of Appeals in Norse v. Town of Dryden will decide 
whether state regulatory programs governing oil and 
gas development preempt local ordinances that prohib-
it fracking on the lands within the local government’s 
jurisdiction. Mr. Lesser discusses the statutory analysis 
and precedent likely to shape the Court’s decision as it 
examines potential limits on local lawmaking.

The third article, by Evan Zablow, provides an 
overview of federal, state and private responses to 
the disclosure of fracking chemicals and wastewater. 
Mr. Zablow’s article addresses various approaches 
state lawmakers and private parties are adopting in 
response to the absence of federal regulation on the 
discharge of hydrofracking fl uids and wastewater, 
focusing specifi cally on the issue of disclosure of the 
contents of these discharges. 

Fracking presents a familiar environmental law 
problem: how do we balance the costs of drilling, ex-
traction, and the use of natural gas with the benefi ts to 
the general public of a relatively inexpensive increase 
in our energy supply and an arguably cleaner fuel than 
coal and oil? In New York City, Mayor Michael Bloom-
berg has attempted to rethink the costs associated with 
day-to-day public health concerns, such as smoking 
and obesity. Rodger Citron and Paige Bartholomew 
discuss Mayor Bloomberg’s efforts to regulate the size 
of containers in which sugary drinks, such as soda, are 
served. Thus far the proposed rule has been blocked by 
litigation. 

Law develops outside the realm of news head-
lines, of course, and we have two articles that describe 
current legal doctrine. Alyse Terhune examines when 
claims under the Religious Land Use and Institutional-
ized Persons Act (RLUIPA) are justiciable. In particular, 
she focuses on the doctrine of ripeness as a possible 

It should come as no 
surprise that matters of 
municipal law occasion-
ally engender controversy. 
Municipal law issues affect 
our daily lives and often 
generate strong views when 
there is disagreement over 
an issue. In this issue, we 
explore a number of contro-
versial legal issues currently 
facing the municipal bar. 
These issues range from the 
technically complex subject of hydraulic fracturing (or 
“fracking”) to the arguably easily understood concerns 
raised by the City of New York’s efforts to regulate the 
size of containers for sodas and other sugary drinks. 
What seems consistent in these controversies is that 
they are driven by the law’s efforts to keep up with 
developments in science and technology. Not surpris-
ingly, sometimes it is diffi cult for law and regulation 
to keep up with these changes. With the articles in this 
issue, we hope to do our part in helping you keep up 
with these developments as they related to municipal 
law. 

Mark Stulmaker is to be applauded for wading 
into perhaps the most complicated legal development 
of the past few years, the Affordable Care Act (ACA). 
His article explores the possibilities for entities, includ-
ing municipalities, to self-insure their health plans 
under the ACA. As he explains, there were incentives 
to self-insure before the ACA, and now there are more 
under the new law. However, he also notes that self-
insurance creates fi nancial risks for any employer and 
raises issues under New York law that are unique to 
municipal employers. 

No less controversial than the ACA, it would 
seem, is fracking, which has been hailed as an effi cient 
solution to our energy concerns and disparaged as a 
dire environmental and public health threat. Frack-
ing is not new. But it has become more popular—and 
controversial—because of technological developments 
that have improved the yield of natural gas or oil, sub-
stantially decreased its cost, and increased its appeal. 

As debate continues to rage on whether New York 
should lift its moratorium on hydrofracking and as 
New Yorkers (and jurisdictions around the world) 
await a New York Court of Appeals ruling on whether 
local governments can regulate fracking within their 
jurisdictions through local zoning controls, we devote 
three articles to fracking in this issue. The fi rst article, 
by Drs. Robert Michaels and Randy Simon, introduces 
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obstacle for plaintiffs seeking to bring claims under 
the Act.

Karen Richards writes about a potentially costly 
inconsistency in the Title VII “Rules of the Road” of 
the Vehicle and Traffi c Law, at least as interpreted by 
the Fourth Department and affi rmed by the Court 
of Appeals. Among other things, this law provides 
that “it is a traffi c infraction for any person to do any 
act or fail to perform any act” required by Title VII, 
although, as she notes, certain notable exceptions 
have been carved out. Ms. Richards discusses a recent 
case that dramatically narrowed one of these excep-
tions. She warns that a consequence of this decision is 
that, while road workers are exempt from following 
the rules of the road unless their conduct evinces a 
reckless disregard for the safety of others, emergency 
responders, who must make split-second decisions 
when responding to an emergency, are held to a 

higher standard unless their conduct falls within very 
limited statutorily enumerated exemptions. 

In our last issue, Mark Davies, Steven G. Leventhal 
and Thomas J. Mullaney provided the fi rst part of an 
abbreviated history of government ethics law. This 
issue presents the second and fi nal part, which focuses 
on New York City and the United States. 

Finally, Howard Protter discusses the New York 
State Bar Association’s Committee on Mass Disaster 
Response. As he explains, the purpose of the Com-
mittee is to provide free, short-term legal assistance to 
victims in the immediate aftermath of a disaster and 
prevent unlawful solicitation of victims. His article 
provides an overview of the Committee’s work and 
procedures and also provides guidance on some of the 
most frequently asked legal questions that arise when a 
mass disaster incident occurs. 

Sarah Adam s-Schoen and Rodger D. Citron
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ment, by which the employer contracts with a health 
insurance company or Health Maintenance Organiza-
tion (“HMO”) to assume these risks.6 

Self-funded plans are most prevalent among large 
employers that can spread the risk of large claims over 
a greater number of participants. Of those employed 
by employers with 200 or more employees in 2012, 81% 
received their health benefi ts from plans in which the 
employer directly assumed some or all the risk, versus 
only 15% of those employed by employers with less 
than 200 employees.7 Overall, 72% of all employees 
employed by a state or local government were covered 
by a plan in which their employer self-insured some of 
the risk.8

“[S]elf-insurance creates financial risks 
for any employer and raises issues 
under New York law that are unique to 
municipal employers.”

In the past, consultants and actuaries have recom-
mended that employers consider a self-funded ar-
rangement when they have 1,000 or more employees.9 
Claims become more predictable at that level, and 
any one large claim is not a material fi nancial risk. 
The New York State Comptroller recommends that 
municipal employers should consider a self-insured 
health plan only if they have 500 or more employees.10 
However, as noted above, the majority of employers 
with 200 or more employees now self-insure at least a 
portion of their health benefi t programs.11

Smaller employers can purchase stop-loss insur-
ance to protect themselves against the risk of large 
claims. Stop-loss coverage reimburses the insured em-
ployer for claims exceeding a set attachment point for 
individual large claims and is also available to insure 
against a large number of claims over a single plan 
year.12 In 2012, 58% of workers covered by self-insured 
plans were in plans covered by stop-loss insurance.13

While stop-loss insurance reduces the fi nancial risk 
associated with self-insuring health benefi ts, it does 
not eliminate those risks.14 Consultants and human 
resource professionals report that “lasering”—the prac-
tice of excluding high-risk individuals from coverage 
under the stop-loss policy—is often a problem, espe-
cially in a tight insurance market.15 

Further, stop-loss insurance may create cash fl ow 
problems for an employer. Beginning in 2014, the ACA 
prohibits health plans from imposing an annual cap on 
essential health benefi ts for any individual.16 Claims 

Over the past decade, 
there has been steady 
growth in the percentage 
of employees covered by 
health plans that are self-
insured by their employers.1 
Rising health care costs, 
state-mandated coverage 
requirements, and premium 
taxes have encouraged 
many large employers to 
evaluate their plans and 
to opt out of the insurance 
market in favor of the self-funding of their benefi t pro-
grams. The Patient Protection and Affordable Care Act 
(ACA)2 contains additional incentives for employers, 
both large and small, municipal and private, to self-
insure their health benefi t programs and will likely ac-
celerate this trend.3

However, self-insurance creates fi nancial risks for 
any employer and raises issues under New York law 
that are unique to municipal employers. For example, 
New York’s General Municipal Law prohibits the es-
tablishment of a reserve fund to accumulate money for 
the payment of uninsured health care expenses. It also 
regulates the contractual relationship that a municipal-
ity may have with an administrator of a self-insured 
program.4 Furthermore, New York law specifi cally 
recognizes only two funding arrangements for a self-
insured plan sponsored by a government employer: a 
municipal cooperative health benefi t plan authorized 
by article 5-G of the General Municipal Law and regu-
lated under Article 47 of the Insurance Law, and a col-
lectively bargained welfare fund recognized by case 
law and Article 44 of the Insurance Law. Both of these 
funding arrangements require complicated legal and 
bargaining relationships that may not coincide with a 
municipality’s own goals and fi nances.

This article begins with a description of self-
funded health plans. It then briefl y outlines the federal 
mandates and requirements that apply to those plans 
before discussing in detail those changes to be ushered 
in by the ACA. The article then turns to the special 
considerations of New York municipalities in connec-
tion with offering a self-insured health plan, including 
the funding options available to municipalities for 
such plans. 

Self-Funded Health Plans
A self-funded health plan is an insurance arrange-

ment in which an employer directly assumes the risk 
of paying the health expenses incurred by participants 
in the plan.5 This contrasts with an insured arrange-

Self-Insurance and the Affordable Care Act
By Mark L. Stulmaker
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Although no one of these factors appear to drive 
employers to leave the insurance market for a self-
insured plan, the combination seems to have moved 
employers over time.29

More recently, federal mandates have begun to 
even the regulatory environment surrounding self-in-
sured and fully insured health plans. The Consolidated 
Omnibus Budget Reconciliation Act of 1985 (COBRA)30 
improved access to coverage by allowing an employee 
or dependent who has lost his or her coverage to elect 
to continue the same benefi ts by paying a monthly pre-
mium. The Health Insurance Portability and Account-
ability Act (HIPAA)31 limited the extent to which a 
health plan could exclude preexisting conditions from 
coverage, and limited premium variations based on 
health conditions.

Among the additional federal requirements im-
posed on health plans are those included in the New-
borns’ and Mothers’ Health Protection Act of 1996,32 
mandating minimum covered hospital stays after child 
birth; the Women’s Health and Cancer Rights Act33 
requiring the coverage of reconstructive surgery after a 
mastectomy; and the Mental Health Parity and Ad-
diction Equity Act of 2008, requiring mental health ben-
efi ts on a par with benefi ts for physical health.34 

The ACA continues this trend, requiring that chil-
dren be covered up to the age of 2635 and that certain 
preventative services be provided without a deductible 
or co-pay.36

ACA Changes to the Small Insured Plan Market
But the ACA also brings changes to the small 

insured plan market and adds new fees, and it is these 
changes that may have unexpected results. 

Small insured plans will be required to include a 
set of essential health benefi ts covering ten categories 
of claims, to be defi ned by Health and Human Services. 
These must include prescription drug coverage and 
mental health and substance abuse disorder services.37 
In order to improve access to coverage, the ACA im-
poses new rating requirements on plans in the small 
group market. The ACA defi nes a small employer as 
one that employs an average of at least one but not 
more than 100 employees on business days during the 
preceding calendar year.38 The ACA requires that all 
fully insured, small group plans (other than plans that 
have been grandfathered) not vary the premiums they 
charge except for variations caused by the value of the 
benefi ts offered by the plan, the family size covered, 
the geographic location of those covered, and tobacco 
use status.39 Any rating variation based on health sta-
tus or claim history is prohibited.

 Beginning January 1, 2014, a health insurance 
issuer that offers health insurance coverage in the 
individual or group markets (regardless of whether the 
coverage is offered in the large or small group market) 

from any single illness will only grow larger and the 
stop-loss contract may require the employer to lay out 
these claim dollars, even to the extent they exceed the 
policy’s attachment point, prior to being reimbursed 
by the insurance company after a determination pro-
cess. Some policies provide for these reimbursements 
to be advanced by the insurer as claims are paid and 
reconciled at year-end.17 Clearly, such a provision 
would be benefi cial to an employer concerned that 
available cash may fall short of what is needed to 
timely pay health care providers.

Finally, employers relying on the protection af-
forded by stop-loss insurance must be aware of the 
fi nancial condition of the company issuing the policy. 
Stop-loss insurance is not covered by any of New 
York’s guaranty funds, which protect those insured by 
life, health, property and casualty insurance compa-
nies from a company’s insolvency or default.18

Federal Mandates and the Affordable Care Act
The Employee Retirement Income Security Act of 

1974 (“ERISA”)19 regulates non-governmental, self-
insured health plans. Any state regulation of these 
health plans is preempted by ERISA.20 States may 
regulate the content of any insurance policy issued 
to provide the benefi ts of a health plan,21 but a state 
cannot “deem” an employer plan or trust to be an in-
surance company in order to mandate the benefi ts the 
employer provides.22 For these reasons, employers can 
self-insure their health plans to customize and limit 
their health plan offerings and those employers oper-
ating in more than one state can avoid the expense of 
complying with multiple states’ regulations.

Plans that are established or maintained by the 
government of the United States, by the government 
of any state or political subdivision, or by any agency 
or instrumentality of any of the foregoing, are exclud-
ed from coverage by ERISA.23 While this exception for 
governmental plans would seem to allow more regu-
lation by state legislatures, to date, New York has only 
mandated benefi ts offered through group insurance 
contracts,24 and this seems to be the case with other 
states as well.25 

New York, like many states, mandates insurance 
coverage for a number of benefi ts, including substance 
abuse, chiropractic, and autism-related services.26 It 
imposes a number of fees and taxes for health services, 
some of which can be avoided by self-insured plans.27 

Self-insured plans also avoid administrative 
charges and risk charges associated with insurance 
products. While most self-insured plans have admin-
istrative costs of their own, large employers frequently 
determine that they can administer the plan either on 
their own or hire a third-party administrator to do it 
on a cheaper basis.28
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that transactions are recognized only when they occur, 
either when an expense is paid or when revenue is re-
ceived.52 An expense incurred late in a prior fi scal year, 
such as a medical bill, is budgeted for payment in the 
subsequent fi scal year, when the bill is paid. This is in 
contrast with an accrual method of accounting, gen-
erally used for a municipality’s fi nancial statements, 
where the medical bill incurred in the prior fi scal year 
would be recorded as a liability in that prior year.53

The budget process for health care expenses under 
an insured arrangement is quite simple. Premium 
rates are provided by the insurance company before 
the fi scal year, and the budget process is completed by 
estimating the number of employees who will qualify 
for insurance.54

When budgeting for a self-funded program, the 
employer must estimate claims that have been in-
curred during the prior fi scal year that will need to be 
paid in the subsequent fi scal year. These incurred but 
not reported (IBNR) claims usually amount to 20-25% 
percent of total annual claims, meaning that during the 
fi rst three months of the fi scal year payments will need 
to be made for claims incurred in the prior fi scal year.55 

In the fi rst year of a self-insured plan, the employ-
er does not have an obligation for insurance premiums 
so it can take the opportunity in the fi rst few months to 
begin to set aside funds that will be needed in subse-
quent years. Unfortunately, New York law does not 
allow the municipality to set aside a reserve for these 
claims. Under the various budget provisions, revenues 
received in one fi scal year may be reserved and carried 
over into a subsequent fi scal year only for “stated pur-
poses pursuant to law.”56 Fund balances may be car-
ried over to subsequent fi scal years only if established 
as a legal reserve fund.57 

Article 2 of the General Municipal Law does al-
low for local governments to establish reserve funds 
for certain purposes, but none would apply here. In 
particular, General Municipal Law Section 6-n autho-
rizes municipal corporations to establish an insurance 
reserve fund, but this type of fund explicitly carves out 
payments for claims for which a municipal corporation 
can obtain insurance. Further, General Municipal Law 
Section 6-p authorizes the establishment of an “em-
ployee benefi t accrued liability reserve fund.” In this 
case, employee benefi ts are defi ned to mean payments 
for the monetary value of accrued but unused and un-
paid sick leave, personal leave, holiday leave, vacation 
time, and time allowances granted in lieu of overtime 
compensation. These are payments in the nature of 
wages and not reimbursements for health claims.

There is no provision under New York law allow-
ing for a reserve by a municipal corporation for the 
payment of health care costs.58 While this may not 
be an issue on an on-going basis, it can severely limit 
a municipality’s options in the future. Should a mu-

is required to accept every employer and individual in 
the state that applies for that coverage.40 This is called 
guaranteed issue, and it removes a big concern for em-
ployers considering a move to a self-insured plan. Af-
ter January 1, 2014, if a small employer’s health claim 
experience is worse than that of the community’s, it 
can always return to a community-rated policy. 

For plan years beginning before January 1, 2016, 
each state may elect to defi ne a small employer as an 
employer with less than 50 employees on business 
days during the preceding calendar year.41 New York 
continues to defi ne a small employer as one in this 
manner and the Governor’s proposed legislation di-
rects the New York Health Benefi t Exchange to deter-
mine whether to increase the size of small employers 
to not more than 100 employees prior to January 1, 
2016.42

The ACA has created a series of new fees to help 
fund various aspects of the law.43 The most signifi cant 
is an annual fee on insurers and certain multiple-em-
ployer welfare arrangements.44 The amount payable 
by each insurance company for a calendar year is the 
company’s proportionate share of the aggregate fee 
based on net premiums written. The aggregate fee is 
set by statute and will be $8 Billion in 2014. The fi rst 
fee payment is due by September 30, 2014, and it has 
been estimated to add 2.5-3% to premiums in years 
2014 to 2018.45

In 2016, the ACA’s guaranty-issue requirements 
will apply to employers with less than 100 employees. 
As a result, there is concern that the move to self-in-
surance may accelerate.46 The concern is that younger, 
healthier groups will leave the insurance market, 
thereby increasing average claims and premiums for 
those left behind.47 Stop-loss insurance with low at-
tachment points can blur the line between insurance 
and self-insurance, and carriers have begun to market 
these products.48

In New York, stop-loss insurance cannot be sold to 
a small employer group.49 This should forestall move-
ments by groups under 50 to self-insured products. It 
has been recommended that the law be amended in 
2016 to provide that stop-loss insurance not be pro-
vided to employers with less than 100 employees.50 
Smaller towns and villages should be careful to moni-
tor legislation if they are self-funded or are considering 
such a move.

The end result of these mandates and fees is to 
encourage consultants and their clients, regardless of 
size, to seriously consider self-insurance.

Special Funding Considerations of New York 
Municipalities 

The annual budget process for municipalities in 
New York is governed by statute.51 Budgets are pre-
pared under the cash method of accounting, meaning 
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Special Contractual Considerations of New 
York Municipalities

In addition to funding restrictions placed on mu-
nicipalities by New York law, New York law also regu-
lates the contractual relationship between the employer 
sponsor of a self-funded health plan and its contract 
administrator. Paragraph 6 of Section 92-a of the Gener-
al Municipal Law requires that any such agreements be 
entered into pursuant to competitive bidding, or writ-
ten requests for proposals, in accordance with Section 
104-b of the General Municipal Law.

In addition, GML Section 92-a prescribes provi-
sions that must be included in any agreement with a 
health plan’s contract administrator. They include:

• a statement that payment of services will be 
made only after the services are rendered;

• a provision that the contract administrator will 
be liable to the public corporation for any loss or 
damage that may result from any failure of the 
contract administrator to discharge their duties, 
or from any improper or incorrect discharge of 
those duties, and reserves to the public corpora-
tion all legal rights are set off;

• a requirement for the contract administrator to 
hold the public corporation harmless from any 
loss occasioned by or incurred in the perfor-
mance of its services for the public corporation;

• a requirement that the administrator post a 
surety bond, letter of credit or other security to 
secure its performance under the agreement;

• a requirement that the contract administrator 
undergo an annual audit by an independent cer-
tifi ed public accountant of its accounting proce-
dures and controls; and

• a limit on the term of the agreement of fi ve years 
but allowing the municipal corporation to termi-
nate the agreement upon 30 days’ notice.63

These provisions will likely be at odds with the 
standard service agreement to be proposed by a third-
party administrator. These administrators invariably 
ask for a “gross negligence” standard with respect to 
imposing liability for their mistakes. Further, the need 
for an independent audit will eliminate smaller com-
panies that do not currently undergo that process. In 
order to be sure that their service agreement conforms 
to General Municipal Law requirements, the employer 
should enclose a proposed service agreement, with the 
required provisions, in its requests for proposals from 
third-party administrators.

Funding Options
New York does recognize two arrangements that 

will allow for the appropriate funding for a self-in-
sured health plan. 

nicipality wish to switch back to an insured arrange-
ment, it would have a liability for claims incurred in 
the prior year that would need to be paid in the fi rst 
part of its next plan year, together with its liability 
for insurance premiums. If not funded in advance, 
the municipality would start with a 20-25% percent 
increase in health care costs.

The only possible funding for claim run-outs are 
those amounts that may be set aside as part of the un-
appropriated, unreserved fund balance. A “reasonable 
amount” of unappropriated, unreserved fund balance 
may be carried each year if consistent with prudent 
budgeting practices and if necessary to ensure the 
orderly operation of government.59

While towns, villages and counties are permitted 
to retain a “reasonable amount” of any remaining es-
timated, unappropriated, unreserved fund balance for 
each of their legal funds, school districts are limited 
to retaining 4% of the current school budget in unre-
served, unappropriated fund balance.60

In making a determination of a “reasonable” 
amount, the following factors may be considered by a 
town, village or county:

• the size of the fund (a set percentage may not be 
appropriate);

• cash fl ow requirements (the timing of receipts 
and disbursements in an ensuing fi scal year);

• the certainty with which revenues and expendi-
tures may be estimated (the greater the uncer-
tainty, the greater the need may be for unappro-
priated funds); and

• the government’s experience in prior fi scal 
years.61

There is no guidance from the State Comptroller 
as to what portion, if any, of a municipality’s health 
claim liability might be funded through unappropri-
ated fund balance.

 Prudent fi nancial planning would suggest that 
the IBNR liability be monitored and set aside to insure 
that a big increase in appropriations is not needed if 
the municipality wishes to change funding arrange-
ments in the future. Municipal employers should be 
ready to document claim payments and trends to 
support any reserve balances they may wish to retain. 
They may need to retain a consultant to provide an 
independent report in support of added reserves, 
especially in the early years of a self-funded arrange-
ment. The State Comptroller has provided links to 
state procurement contracts for actuarial consulting 
services in its guidance for the fi nancial reporting of 
post-employment health costs.62
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Union welfare funds are governed by Article 44 
of the New York Insurance Law and are defi ned to in-
clude any trust fund established or maintained jointly 
by one or more employers together with one or more 
labor organizations.72 Unlike in the private sector, 
where such funds must be governed by a joint board 
with an equal number of representatives from employ-
ers and unions, many of these welfare funds estab-
lished by municipal unions are administered solely by 
union-designated trustees.73

“While many public employers may be 
enticed to consider self-funding their 
health benefit plans to control costs 
in the new regulatory environment 
brought about by the Affordable Care 
Act, the fiscal controls placed on these 
employers by New York law make 
budgeting and planning for these 
changes difficult and compound the 
risks that apply to any employer that 
self-insures.”

Because welfare funds administered only by 
union trustees are exempt from registration with the 
State, there is little information on the number of these 
welfare funds and the assets they hold.74 Jointly ad-
ministered welfare funds must fi le annual fi nancial 
statements with the New York State Department of 
Financial Services.75 As of 2012, there were twenty-two 
such welfare funds registered with the State.76

Article 44 of the Insurance Law does not contain 
any reserve requirements or any other requirements 
as to premiums or funding similar to those imposed 
on municipal cooperative health benefi t plans. The 
bargaining parties must agree upon contribution levels 
that will cover current costs and maintain adequate 
reserves. For that reason, any employer that contrib-
utes to such a fund should obtain assurances that the 
fund has adequate reserves to pay any claim run-outs 
so that employees are adequately protected.

In order for a welfare fund to be considered as 
maintained pursuant to collective bargaining agree-
ment, the Department of Financial Services looks to 
federal regulations.77 These regulations only allow 10% 
of the employees covered by the fund to be non-union 
employees.78 Therefore, this arrangement may not be 
an option for the employer’s entire workforce.

Conclusion
While many public employers may be enticed to 

consider self-funding their health benefi t plans to con-
trol costs in the new regulatory environment brought 
about by the Affordable Care Act, the fi scal controls 

Article 47 of the New York State Insurance Law 
allows for the establishment of a municipal coopera-
tive health benefi t plan (MCHBP), a shared funding 
arrangement among municipalities to provide health 
benefi ts for their employees. The standards for estab-
lishing a MCHBP are set forth in detail in Article 47.

Article 47 requires that at least three municipal 
corporations participate in the plan and that there be 
at least 2,000 covered employees (including retirees, 
but not including dependents).64 The plan must have a 
written commitment for stop-loss insurance and must 
have premium rates established by an actuary, evi-
dencing that its premiums will be suffi cient to meet its 
contractual obligations and satisfy reserve and surplus 
requirements.65

A MCHBP must have a reserve fund for the pay-
ment of claims and related expenses reported but not 
yet paid, and claims and related expenses incurred but 
not yet reported, no less than 25% of the expected in-
curred claims and expenses for the current plan year.66

Section 4706 of the Insurance Law allows a MCHBP 
to reduce the 25% minimum reserve based upon a dem-
onstration by a qualifi ed actuary that a lesser amount 
would be adequate. The Superintendent of the Insur-
ance Department must approve the application for a 
lower reserve.67

Because of the need to pre-fund these reserves 
prior to the establishment of a MCHBP, there are cur-
rently only eleven of these certifi ed plans in New 
York State. Only one, the Greater Tompkins County 
Municipal Health Insurance Consortium, has been 
certifi ed since 2003. As a result, the Department of 
Financial Services issued a report on the impact of the 
claim reserve requirements under Section 4706 of the 
Insurance Law, recommending additional fl exibility 
in the initial reserves required.68 That report recom-
mends separate reserve determinations by actuaries 
for medical claims and prescription drug claims and a 
reserve of no less than 17% of incurred claims for med-
ical claims and no less than 5% for prescription drug 
claims. To date, the Insurance Department (now the 
Department of Financial Services) has agreed to reduce 
the 25% reserve minimum to a level no less than 17% 
of expected incurred claims and expenses for all but 
two MCHBPs now operating in the state.69

The second method by which a municipality may 
set aside funds to self-insure benefi ts is through pay-
ments, pursuant to a collective bargaining agreement, 
to a union welfare fund that would provide those ben-
efi ts to its members.70 The State Comptroller has recog-
nized that municipalities may contract to make fi xed 
contributions under a collective bargaining agreement 
to a union fund for the purchase of health insurance 
benefi ts.71 
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placed on these employers by New York law make 
budgeting and planning for these changes diffi cult 
and compound the risks that apply to any employer 
that self-insures. The lack of an established fund-
ing mechanism for reserves needed for incurred but 
unpaid medical claims and possible changes in the 
stop-loss insurance market should make employers 
cautious. Existing funding arrangements permitted by 
New York Insurance Law require the employer to af-
fi liate with other employers or unions and may not fi t 
the employer’s needs.
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cause of the emergence of 
shale gas as an economical 
resource for large-scale pro-
duction. Shale gas is natural 
gas that is trapped within 
formations of shale, which 
are fi ne-grained sedimen-
tary rocks that can contain 
large amounts of gas and oil. 
The existence of extensive 
deposits of shale gas has 
been known for decades, but 
extracting it was uneconomi-
cal until development of 
horizontal drilling and hydraulic fracturing technolo-
gies in the 1980s and 1990s. Indeed, shale gas accounted 
for only 1.6% of U.S. natural gas production in 2000.2 
Development of new technologies under government-
sponsored programs and a successful demonstration 
project in the Barnett Shale in north Texas together fu-
eled a boom in shale oil production around the world. 
In the U.S., the Marcellus Formation, spanning much 
of the Appalachian Basin, propelled a major expansion 
of the U.S. gas industry starting in 2008. By 2010, shale 
gas accounted for more than 20 percent of U.S. natural 
gas production and, by the end of 2011, it reached 34 
percent.3

The term “hydrofracking” denotes forceful injec-
tion of fl uid at high temperature and pressure to break 
up (“fracture”) deep bedrock, and thereby extract 
trapped natural gas. The term is a euphemism, because 
‘hydro’ implies misleadingly that the injected fl uid is 
just water. Actually it is a mixture of water (98-99.5 per-
cent) and a proprietary cocktail of organic and inorgan-
ic additives including sand and fl uids (0.5-2.0 percent): 
acids to improve gas fl ow, biocides to prevent clogging, 
corrosion and scale inhibitors to prevent leaks, gels or 
gums to add viscosity, and friction reducers to maintain 
pressure from surface pumps to the furthest reaches 
of the wells.4 These fl uids may include toxic chemicals 
that are linked to cancer and other adverse health and 
environmental effects.5 The specifi c composition of 
fl uids is unknown, however, because the gas drilling in-
dustry has guarded the composition of fracking fl uids.

New technologies now enable horizontal drilling in 
all radial directions, like spokes of a bicycle wheel, from 
the base of a vertical shaft, producing a shaped array of 
horizontal shafts miles beneath groundwater aquifers 
to deliver fracking fl uids explosively. The same shafts 
then collect natural gas from all directions in an area of 
approximately 640 acres6 (or more if horizontal shafts 
extend up to several kilometers7) delivering it to the 

Introduction
“Fracking,” short for 

“hydrofracturing,” in New 
York State would enable 
drillers to extract gas from 
vast deposits in the Mar-
cellus Shale, which also 
extends into Pennsylvania, 
West Virginia, and Ohio. 
The Southern Tier and 
Western New York State 
include a high proportion 
of economically depressed 
areas that might benefi t 
from fracking if done correctly.1 Exploitation of these 
gas deposits in Pennsylvania and beyond already has 
nurtured a profi table industry. The costs, however, 
have included adverse impacts on public and envi-
ronmental health (described below), and on the social 
fabric and economic life of affected communities. 
Alarmists prejudge these adverse impacts as being 
intrinsic to fracking, and therefore inevitable, based 
upon past experience. We believe that a more realistic 
view is that early phases of implementation in many 
industries, such as aviation, reveal problems that are 
often mitigated with further development.

“Without prejudging whether fracking 
can be undertaken safely, we discuss 
the science of fracking, and explore 
whether it can be accomplished with 
minimal negative impacts.”

The magnitude of gas reserves in the Marcellus 
and other shale formations is controversial. Estimates 
made at the beginning of the shale boom recently have 
come down substantially. Nonetheless, the era of large-
scale exploitation of this resource is well under way, 
and has brought the issues of health and environmen-
tal impacts of fracking to the forefront. Rapid expan-
sion of fracking technology adds urgency to issues 
raised by its use.

Without prejudging whether fracking can be un-
dertaken safely, we discuss the science of fracking, and 
explore whether it can be accomplished with minimal 
negative impacts.

Background
The role of natural gas in the overall U.S. and 

global energy portfolio has grown dramatically be-
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motive transportation, will reduce the climate effects 
of greenhouse gas emissions. If methane leakage from 
fracking is excessive, it might not. Greenhouse gases 
are released not only from using natural gas, but also 
from leakage of natural gas during production. Most 
of this leaked gas is methane, the primary constituent 
of natural gas. Unfortunately, investigators have failed 
to reach consensus on either the magnitude of the 
methane release problem or its variation among gas 
fi elds and among well operators. Estimates of methane 
leakage range from as little as 1% to as much as 10% of 
what is being extracted from natural gas wells.12

Methane release from fracking contributes to total 
release of methane and, more broadly, to total release 
of greenhouse gases. In 2009, with fracking on the rise 
but the U.S. economy in recession, methane consti-
tuted only a small fraction of total U.S. greenhouse gas 
emissions according to the U.S. Energy Information 
Agency (EIA).13 Even when increased to equivalent 
CO2 to account for its greater greenhouse warming 
potency, methane constituted only 11.1 percent of the 
total. However, this value cannot and should not be 
accepted uncritically. Data on methane leakage from 
fracking are incomplete and variable. 

The preponderance of greenhouse gas effects is ex-
erted by CO2, which accounted for 81.5 percent of U.S. 
greenhouse gas emissions in 2009, if EIA’s methane 
leakage value is correct. The EIA reported that, in early 
2012, CO2 emissions reached a 20-year minimum,14 
constituting approximately 70 percent of CO2 emission 
reductions targeted by the Kyoto Protocol relative to 
future forecasts that were made in 1998. This reduc-
tion of carbon emissions relating to energy consump-
tion EIA attributed to increased shale gas production, 
largely accomplished via fracking. The implication is 
that increased methane emission due to fracking may 
be the price of decreasing CO2 emissions, with net 
benefi t regarding global climate change.

A different picture, however, emerges from exten-
sive modeling of climate impacts of large-scale replace-
ment of coal with natural gas obtained by fracking. 
The models assume a variety of methane release rates. 
Models incorporating high methane release rates pre-
dict a greater rise in global temperatures than if coal 
burning continued. That is, methane leakage would 
contribute more to global warming than the gases that 
would have been emitted by burning coal. Likewise, 
a study published in the Proceedings of the National 
Academy of Sciences concluded that methane leakage 
rates would have to be below 1.6 percent for natural-
gas-powered cars to exert less effect on climate change 
than cars running on gasoline.15

A recent study by the Environmental Defense 
Fund (EDF), published in the Proceedings of the 
National Academy of Sciences,16 quantifi es methane 
leakage at 190 on-shore natural gas sites. The EDF’s 

central vertical shaft that conveys gas upward, through 
aquifers, to the surface. In a perfect world, natural 
gas is collected for sale, and toxic fracking fl uids are 
recycled. Residual gas and fracking fl uids remain in 
the fractured bedrock, but are safely sequestered miles 
beneath the surface, never to pollute air, surface soil, or 
water. The real world and real bedrock, however, are 
imperfect.

Natural gas and fracking fl uids must be contained 
reliably within lined well shafts, from which leakage of 
gas and fracking fl uids otherwise can occur if con-
tainment is inadequate. Leakage, especially near the 
surface, can contaminate groundwater, surface water, 
surface soils, and air. If recovered fracking fl uids are 
stored in open lagoons, they can leach into soils and 
groundwater and vaporize into air. Contaminated 
groundwater or surface water used for residential or 
institutional drinking supplies also can pose risks to 
public health.8 In Pennsylvania, some homes were 
reported to have gas emanating from water faucets, 
causing odors and posing risks of fi re and even explo-
sion, though the linkage to fracking has been diffi cult 
to verify.9

Global Issues
The main global issue is whether fracking will 

generate more planetary greenhouse warming than its 
energy alternatives. Greenhouse gas generation from 
nuclear power, for example, is virtually nonexistent, 
and the potential for harnessing clean energy from 
sustainable solar, geothermal, wind, tidal, and other 
renewable sources is enormous. The current politi-
cal and economic environment, however, is hostile to 
nuclear power; and renewables, for a combination of 
technical and economic reasons, are not yet in a posi-
tion to provide for the majority of our energy needs. 
Thus, for a substantial period of time, we must rely 
heavily upon fossil fuels.

Natural gas is cleaner to burn than coal, oil, or 
gasoline. Coal is used to generate 80 percent of the 
world’s electricity, and constitutes the largest man-
made source of greenhouse gas emissions. Replace-
ment of coal plants by natural gas plants would cut 
carbon dioxide (CO2) emissions by 30-50 percent, and 
virtually eliminate emissions of mercury and other tox-
ic metals, nitrogen oxides, and acid gases such as sul-
fates that contribute to acid rain.10 Replacing gasoline 
or diesel fuel with natural gas in vehicles would yield 
a 10-30 percent reduction in CO2 emissions.11 Clearly, if 
natural gas can be extracted without negative conse-
quences, its use as a replacement for other fossil fuels 
would benefi t pubic health and the environment.

The salient question is therefore whether substan-
tial substitution of fracking-derived natural gas for 
coal and oil in power generation, and for oil in auto-
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policy on fracking. The Obama Administration, how-
ever, appears to be seeking to restore some Federal 
oversight, despite gas industry opposition. Indeed, 
current Energy Secretary Ernest J. Moniz, a former 
M.I.T. physics professor, is an advocate of accelerating 
replacement of oil and coal with natural gas,19 much 
if not most of which would be obtained via fracking, 
and the EPA is conducting a major study of its potential 
impacts on drinking water supplies.20

New York State Issues
New York State is grappling with the question of 

whether, and under what conditions, fracking might 
be permitted.21 Based on the reports of environmental 
and public health concerns from other states, New York 
should consider, at a minimum, imposing conditions 
on fracking. For example, New York should provide 
incentives for the industry to prevent accidents by 
establishing a fracking “superfund” to cover damage, 
if it occurs. More generally, fracking should be regu-
lated like any technology that potentially poses signifi -
cant public health and environmental risks. Drillers 
should be required to avoid sensitive locations such as 
drinking-water reservoirs, and avoid damaged bed-
rock, such as previously drilled areas. They should be 
required to disclose the composition of fracking fl uids 
that will be used, thereby assuring that detected con-
tamination patterns can be matched to their source(s). 
Permits should specify use of Best Management Prac-
tices (BMPs) and Best Available Control Technology 
(BACT). BMPs and BACT for fracking should include 
monitoring equipment capable of detecting contami-
nant releases before they become unmanageable, which 
could include double-hull piping to detect leaks in the 
inner tube that would be contained by, and detected 
within, the outer tube pending repair or replacement. 
The regulatory package also should prohibit open, un-
lined lagoons, instead requiring closed containers for 
storing, recycling, and transporting fracking fl uids.

Local Issues
At the local level, communities must balance be-

tween competing collective versus individual interests. 
Individuals may have an interest in selling mineral 
rights or rights-of-way to gas drillers. Communities, 
in contrast, typically have an interest in controlling 
the pace and direction of development and preventing 
environmental and public health problems. 

Mechanisms for regional coordination of com-
munities have been developed, for example, to select 
and permit a deep geological repository for long-term 
storage of low-level radioactive waste from nuclear 
power plants.22 But, as may eventually be the case with 
fracking wastes, the problem of long-term storage of 
so-called “rad-wastes” remains a major obstacle to 
siting nuclear power plants, notwithstanding their neg-

conclusion is that extracting gas via fracking, when 
done properly, releases less methane than previously 
thought: only one percent leakage was reported. These 
results, however, do not necessarily document what is 
happening in the preponderance of fracking sites, as 
other recent studies have found dramatically higher 
methane leakage levels.17 Nonetheless, the EDF results 
do demonstrate that the fracking industry feasibly can 
reduce methane leakage to a very low level, if provid-
ed with economic and regulatory incentives to do so.

Transitions from mature technologies to emerg-
ing technologies often are characterized by relatively 
high environmental and public health impacts of the 
emerging technology, which may abate as the technol-
ogy matures. Given the urgent time constraints for 
controlling global climate change, this transition in the 
case of fracking must be controlled more effectively 
than has been achieved during previous transitions. 
One approach that could help accomplish this goal 
would be to require the gas industry to continue 
quantifying methane leakage from shale wells, and to 
develop and implement a program to hold methane 
leakage to acceptable emission rates.

All methods of natural gas extraction result in 
some level of methane release into the atmosphere. 
This also is true of coal mining and other fossil fuel 
extraction activities. If shale gas is to continue to be a 
major source of energy, it must be extracted in a man-
ner that substantially retains the environmental ben-
efi ts of natural gas, and thereby mitigates the impacts 
of extracting and using coal and oil.

U.S. National Issues
The main national issue relating to fracking is the 

need to develop energy self-suffi ciency and strategic 
independence from uncertain foreign energy sources. 
Our energy portfolio of domestic resources currently 
is dominated by coal. The abundance of coal and 
its resultant low price have provided a strong eco-
nomic incentive for its continued use despite negative 
environmental and health consequences. Recently, 
however, fracking has reduced the price of natural gas, 
and strong demand for coal, especially in China, has 
increased its price domestically. As a result, reliance on 
gas has overtaken reliance on coal for energy in New 
York State.18 Coal is less versatile than natural gas, as 
shown by unsuccessful efforts to convert it to a vehicle 
fuel. These factors have in turn prolonged U. S. depen-
dency on foreign oil. Thus, the U.S. may have a strong 
national interest in promoting the use of more versa-
tile natural gas, even if obtained from environmentally 
costly fracking.

The costs of reliance upon foreign energy sources 
include political, economic, and military costs. These 
considerations may have led to a hands-off national 
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nected smart grid that can shuttle power effectively to 
where it is needed on demand. Even the most optimis-
tic studies, however, suggest that complete transition 
to renewable energy will take 20 to 30 years.26 In that 
time, the damage to public health and the environment 
caused by, for example, the planned 1,000 or more ad-
ditional coal burning plants (many in China)27 might 
be overwhelming.

“We must evolve, therefore, toward 
efficiency, moderation, and adoption 
of a sustainable ‘portfolio’ of energy 
sources.”

Human societies will continue to increase their use 
of energy. We must evolve, therefore, toward effi ciency, 
moderation, and adoption of a sustainable ‘portfolio’ 
of energy sources. We must invest heavily in renewable 
energy sources so they eventually will suffi ce for our 
energy needs. At best, therefore, natural gas displace-
ment of other fossil fuels, most notably coal, may rep-
resent a bridge between our near-term energy needs 
and long-term goal of meeting those needs sustainably. 
If we fail to do this in a proactive and timely manner—
that is, immediately—it will be “a bridge too far,” and 
our options for addressing global climate change will 
close quickly and irrevocably.28 All of this means, most 
essentially, that continued development of depletable, 
non-renewable, non-sustainable energy sources such 
as natural gas from fracking requires adoption of the 
safest practices now, and a fi rm exit strategy that will 
assure a sustainable future.
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restricting truck traffi c to certain routes, as long as it 
does not wholly impede delivery, or entering into road 
use agreements to repair damaged hauling routes are 
viable options for localities to manage transportation 
impacts.

However, many communities across the state 
have not wanted to simply mitigate shale gas drilling 
impacts, but instead use local ordinances to prevent the 
process from going forward at all on the lands under 
their jurisdiction. These local ordinances potentially 
confl ict with state regulatory programs governing oil 
and gas development. In order to resolve such dis-
putes, the courts must evaluate if an individual ordi-
nance is preempted based on the exact language of the 
ordinance, and the degree of confl ict with state law. 

One of the highest profi le examples of an oil and 
gas zoning ordinance preemption lawsuit, Norse v. 
Town of Dryden, was decided by the New York Appel-
late Division, Third Department in May 2013.3 The case 
was on appeal following a ruling by Judge Rumsey of 
the Tompkins County Supreme Court in favor of the 
Town of Dryden in February 2012.4 During pendency 
of the appeal, Norse Energy Corporation USA ac-
quired the Dryden leases of the predecessor in interest, 
Anschutz Energy Corp., and was substituted in the 
proceeding. However, most of the 22,000 acres held 
by Anschutz were allowed to expire, and Norse only 
took over “a few” leases to retain standing in the case.5 
Again, the plaintiff on appeal seeks to invalidate a local 
zoning ordinance that bans oil and gas drilling, and 
related development, as a prohibited “heavy industry” 
use.

In New York, local governments have been granted 
a broad range of powers “to adopt and amend lo-
cal laws not inconsistent with the provisions of [the] 
constitution or any general law relating to its property, 
affairs or government” under Article IX of the state 
constitution. These powers, enshrined in the constitu-
tion, have been affi rmatively granted to municipalities 
by the New York legislature, including the express 
authority to regulate land use through zoning laws.6 
In Dryden, the Appellate Division considered whether 
the town’s zoning ordinance banning all activities 
related to the exploration, production and storage of 
natural gas and petroleum was unenforceable due to 
either 1) express preemption, or 2) implied preemp-
tion.7 Addressing the parameters of land use authority 
in New York, the court noted that “one of the most 
signifi cant functions of a local government is to fos-

In a relatively short 
period of time since 2008, 
the United States has seen a 
huge increase in oil and gas 
drilling activity. Through 
the use of a new technol-
ogy, known as horizontal 
high-volume hydraulic 
fracturing, or “fracking,” 
large reserves of previ-
ously noneconomic oil and 
gas trapped in tight shale 
rock formations are now 
commercially exploitable. As the world’s population 
increases exponentially, and increasing wealth across 
the world leads to higher energy usage, the ability to 
extract a new source of energy has led to a “land rush” 
across the United States. Historically low natural gas 
prices, and the abundance of gas replacing some con-
ventional coal-fi red power plants across the country, 
have led extraction companies to target for leasing 
many communities overlying potentially profi table 
shale formations.1 Yet even as the leases are secured, 
the process remains controversial, as concerns over the 
possibility of groundwater contamination, air pollu-
tion and industrialization of rural environs persist. In 
response to citizens’ environmental and “community 
character” objections, many local governments have 
enacted bans or moratoria on oil and gas development 
within their jurisdiction. 

As part of a comprehensive plan, municipalities 
may identify gas drilling or heavy industry of any 
kind as incompatible with the stated long-term land 
use planning goals of the community. Local govern-
ments use several different strategies to plan for and 
manage the impacts of the drilling process as well as 
associated pre-drilling and post-drilling impacts. On 
the one hand, existing local laws of general applicabil-
ity are sometimes insuffi cient to address the effects of 
large-scale drilling operations. On the other hand, such 
laws, enacted to protect the health, welfare and safety 
of residents, sometimes cover many areas of concern 
related to drilling operations, such as light, noise, 
dust and odor pollution; storm water management 
regulations; wetland provisions; land use provisions 
concerning industrial uses; erosion control regula-
tions; identifi cation of critical environmental areas; 
and tree cutting regulations.2 While these laws must be 
enacted in a timely manner, and cannot target any one 
industry in particular, they can provide mitigation and 
protection for communities that do so. Additionally, 
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Conservation (DEC) is the intent of the ECL. The most 
recent 1981 amendments, at issue in this case, explain 
the purpose of the amendments as “establishing new 
fees to fund additional regulatory personnel for the 
industry and to provide a fund to pay for past and 
future problems which resulted [from] the industry’s 
activities [and] establish[ing] a uniform method of real 
property taxation for oil and natural gas lands.”15 The 
sponsor’s memorandum of support states the industry 
“will benefi t from the expeditious handling of permits 
and improved regulation” especially because “the 
recent growth of drilling in the State has exceeded the 
capacity of [DEC] to effectively regulate and service the 
industry.”16 

Following its review of the legislative history of 
ECL §23-0303(2) and the 1981 amendments, the court 
found that the intent of the legislature was to pro-
vide uniform statewide standards with respect to the 
technical operations of the oil, gas and solution mining 
industries.17 The court concluded that “we fi nd noth-
ing in the language, statutory scheme or legislative 
history of the statute indicating an intention to usurp 
the authority traditionally delegated to municipalities 
to establish permissible and prohibited uses of land in 
their jurisdictions.”18 The court harmonized the state 
and local laws at issue by interpreting ECL § 23-0303(2) 
as preempting only those local laws that affect the 
operation, process and technical details of oil and gas 
development, and not—in the absence of clear legis-
lative intent to the contrary—local land use controls 
more generally.19 

In addition to the preemption analysis, Court 
of Appeals precedent concerning a nearly identical 
provision in the Mined Land Reclamation Law (MLRL) 
supports the Appellate Division’s ruling. In Frew Run 
Gravel Prods. v. Town of Carroll, the Court of Appeals 
faced a similar supersession provision in the MLRL, 
which stated at that time that “this title shall supersede 
all other state and local laws relating to the extractive 
mining industry.…”20 Here, the Court looked to the 
plain language meaning of the phrase “relating to the 
extractive mining industry” and construed that the 
MLRL did not preempt zoning law, as it does not relate 
to the regulation of the mining industry, but rather 
to an entirely different subject matter and purpose 
for the regulation of land use generally.21 Only local 
regulations that confl ict with the actual operations and 
process of extractive mining confl ict with the purpose 
of the MLRL, which is to streamline mining operations 
through standardized state-wide regulation.22 While 
zoning ordinances may affect the mining industry in an 
incidental manner, the Court concluded that local laws 
related to land use do not frustrate the legislative intent 
of the MLRL.23

Accordingly, the Appellate Division’s assessment 
of the plain language meaning of the ECL superses-

ter productive land use within its borders by enact-
ing zoning ordinances.” The court also recognized, 
however, that preemption “represents a fundamental 
limitation on home rule powers.”8 The gravamen of 
the preemption complaint relies on interpretation of 
the supersession clause of the Oil, Gas and Solution 
Mining Law (OGSML) within New York’s Environ-
mental Conservation Law (ECL), §23-0303(2), which 
provides that the OGSML “shall supersede all local 
law relating to the regulation of the oil, gas and solu-
tion mining industries; but shall not supersede local 
government jurisdiction over local roads or the rights 
of local governments under the Real Property Taxation 
Law.…” Proper analysis requires a careful look at the 
legislative intent of the statute, beginning with a plain 
language textual examination.9

In relevant part, ECL § 23-0303(2) prohibits munici-
palities from passing local laws “relating to the regulation 
of the oil, gas and solution mining industries” (empha-
sis in original).10 But, what limits does this supersedure 
clause place on municipal zoning authority? As no 
defi nition of “regulation” appears in the ECL, the court 
invoked a standard dictionary defi nition to conclude 
that a “regulation” is “an authoritative rule dealing 
with details or procedure.” Here, the zoning ordinance 
at issue does not seek to affect the technical details or 
procedure of oil and gas drilling in New York, as gov-
erned by the state ECL regulatory program, but rather 
establishes permissible and prohibited uses of land 
generally.11 Citing Court of Appeals precedent concern-
ing analogous zoning authority over gravel mining, 
the Appellate Division stated that  “[w]hile the Town’s 
exercise of its right to regulate land use through zoning 
will inevitably have an incidental effect upon the oil, 
gas and solution mining industries, we conclude that 
zoning ordinances are not the type of regulatory provi-
sion that the Legislature intended to be preempted by 
the OGSML.”12

The court premised its preemption determination 
on a comprehensive assessment of the legislative histo-
ry of ECL § 23-0303(2). In the original 1963 enactment, 
the legislature crafted the fi rst offi cial policy to govern 
oil and gas development in New York. After a careful 
review the Appellate Division found “[n]otably, the 
provisions of the enactment focus on matters that are 
regulatory in nature, such as well spacing, delinea-
tion of pools and procedures for obtaining permits.…
They do not address any traditional land use issues 
that would otherwise be the subject of a municipality’s 
zoning authority.”13 Subsequent amendments to the 
ECL in 1978 altered the language governing OGSML 
policy, clarifying that the intent was “to regulate the 
development, production and utilization of natural 
resources of oil and gas.…”14 This shift in language, 
replacing “to foster, encourage and promote” in the 
original enactment with “to regulate,” clarifi ed that 
regulation by the Department of Environmental 
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velopment in their towns, and New York’s ruling will 
be closely scrutinized.
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objectives underlying the ECL, and Court of Appeals 
precedent interpreting the similar MLRL supersession 
provision led the Dryden court to hold “that ECL § 
23-0303(2) does not serve to preempt a municipality’s 
authority to enact a local zoning ordinance prohibit-
ing oil, gas and solution mining or drilling within its 
borders.”24

The court also dismissed an implied preemp-
tion argument, which sought to invalidate municipal 
zoning over oil, gas and solution mining based on a 
confl ict with specifi c ECL well spacing provisions.25 
Although implied preemption will overturn any local 
law found to be inconsistent with constitutional or 
general law, here the court found that the Town’s zon-
ing ordinance does not confl ict with either the lan-
guage or the policy of the ECL.26 The court found that 
well spacing provisions are technical and operational 
aspects of drilling that are separate and distinct from 
traditional zoning considerations such as land use 
compatibility and permissible uses. The court noted 
that the two “may harmoniously coexist; the zoning 
law will dictate in which, if any, districts drilling may 
occur, while the ECL instructs operators as to the prop-
er spacing of the units within those districts in order to 
prevent waste.”27 Continuing, the Appellate Division 
discussed spacing provisions that encourage preven-
tion of waste and a policy declaration to “maximize 
recovery,” clarifying that “this does not equate to an 
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is present, regardless of the land uses existing in that 
local.”28 Furthermore, the ECL also directs that oil and 
gas development be conducted in such a manner that 
“the rights of all persons including landowners and 
the general public may be fully protected.”29 This pur-
pose, the court holds, is achieved when municipalities 
can determine if oil or gas development is compatible 
with their communities.30

Norse Energy Corp., USA fi led a Motion for Leave 
to Appeal to the New York State Court of Appeals on 
May 31, 2013. On August 28, 2013 the New York Court 
of Appeals agreed to take the case.31

While courts in New York have, to this point, ruled 
in favor of upholding a municipality’s zoning author-
ity over oil and gas development, the legal battle is 
ongoing. With a Court of Appeals ruling expected 
sometime in 2014, the issue will become settled law. 
New Yorkers, and jurisdictions across the world, will 
be watching for the fi nal ruling, as local government 
control promises to shape the course of the natural gas 
extraction industry. The exercise of local democracy 
and decision making over industrial uses in one’s 
community has captured the public’s interest in a way 
rarely seen. Local zoning control affords the citizenry 
ultimate public input over the future of oil and gas de-
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preempts all local control over oil and gas drilling, per ECL 
§ 23-0303(2). However, the ordinance provided clear data on 
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proposed alterations to its regulations that would re-
quire hydraulic fracturing fl uid disclosure to the DEC, 
but allow information to be protected from public 
disclosure as trade secrets.13 An alternate proposed bill, 
Senate Bill 1234, would have also required disclosure 
of hydrofracking materials to the New York State De-
partment of Environmental Conservation.14

“Debate continues to rage regarding 
whether New York should lift its 
moratorium on hydrofracking, and, 
if (and when) it does, whether and 
to what extent New York should 
require disclosure of the contents of 
hyrdofracking fluids and wastes.”

On March 6, 2013, the New York State Assembly 
signed, by a margin of 103 to 40, Assembly Bill 5425-
A.15 This bill would suspend the issuance of permits 
for natural gas extraction in areas such as the Marcel-
lus and Utica shale formations until May 15, 2015 and 
also require a school of public health within the state 
university of New York system to conduct an extensive 
comprehensive health impact assessment to examine 
the potential public health impacts of hydrofracking.16 
This bill still needs to gain a majority vote in the Senate 
and be signed by the Governor before it becomes law.17 
Assembly Speaker Sheldon Silver notes that the bill is 
intended to provide the Legislature time to review the 
fi ndings of the DEC once they are completed.18 Speaker 
Silver reasoned that there is plenty of time to carefully 
examine the benefi ts and consequences of hydrofrack-
ing despite a “struggling upstate economy,” national 
energy crisis, and need for energy independence.19 Sil-
ver further reasoned that the gas is not going anywhere 
and industry profi ts should not take priority over the 
health and well-being of the State’s people.20

Debate continues to rage regarding whether New 
York should lift its moratorium on hydrofracking, 
and, if (and when) it does, whether and to what extent 
New York should require disclosure of the contents of 
hyrdofracking fl uids and wastes. To this end, this ar-
ticle provides an overview of federal, state and private 
responses to the disclosure of fracking chemicals and 
wastewater. 

Introduction
Hydraulic fractur-

ing well stimulation, also 
known as hydrofracking, 
is not a new development; 
it was used as early as the 
1940s.1 What is compara-
tively new, however, is the 
combination of hydrofrack-
ing with horizontal drill-
ing.2 Horizontal drilling is a 
drilling technique in which 
a horizontal well is drilled 
to stem from a vertical well.3 Both the frequency 
of hydrofracking and the yield of natural gas or oil 
per use have increased due to the coupling of these 
techniques.4 A study by MIT predicts that natural gas 
will double from 20 to 40 percent of America’s energy 
resources in a few decades.5 

While supporters of hydrofracking claim that 
hydrofracking is safe, opponents argue that the advent 
of the two techniques is too recent for its synergy to be 
properly assessed.6 What is certain, however, is that 
the increased use of fracking has created a ripple effect 
that infl uences the price of fuel, the creation of jobs, 
and energy independence or security, among other 
things.7 

An absence of federal regulation combined with 
the rapid expansion of hydrofracking has forced states 
to deal with regulation of not only the hydrofrack-
ing process, but also the disclosure issues resulting 
from the release into the environment of hydrofrack-
ing fl uids and the copious amount of wastewater that 
hydrofracking generates.8 State laws concerning the 
public disclosure and protection from disclosure of the 
content of the fl uids used in the hydraulic fracturing 
process are a growing component of hydrofracking 
regulations.9 

In December 2010, Governor David Paterson is-
sued Executive Order 41.10 It banned new permits for 
drilling in order to allow time to update New York 
regulations to take into account new technologies 
and practices.11 This moratorium was continued by 
Governor Andrew Cuomo’s Executive Order No. 2 in 
January 2011 and is still in effect.12 The New York State 
Department of Environmental Conservation (DEC) 

Any Colour You Like, as Long as It’s Frack: 
The Disclosure of Fracking Fluid Constituents as Long 
as They Are Not Trade Secrets
By Evan Zablow
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through” the POTWs because of the disruptions that 
wastewater causes.37 The EPA has warned municipal 
sewage plants not to treat and discharge wastewater 
into waterways for these reasons.38 There is a serious 
need to fi nd an effi cient way to treat fracking wastewa-
ter as the amount of wastewater produced by fracking 
grows exponentially.

Regulation of the Disclosure of Fracking 
Chemicals and Flowback

Once a state allows hydrofracking, one point of 
contention is the degree of disclosure of the fracking 
chemicals required by state law.39 Public disclosure 
of the type and volume of fracking chemicals is not 
required in most states.40 However, the new wave of 
state hydrofracking regulations requires some public 
disclosure of the composition of fracking fl uids.41 

Proponents of disclosure argue that regulations 
involving public disclosure need to be enhanced in 
response to public concern.42 The Shale Gas Produc-
tion Subcommittee of the Secretary of Energy Advi-
sory Board contends that public disclosure of as much 
information about natural gas production as possible 
will improve regulations, environmental safety, and 
help alleviate public concerns.43 A federal disclosure 
requirement could provide uniformity and impose a 
fl oor for all states, thereby ensuring best practices.

A. Public Disclosure and Trade Secret Protection

Neither federal law nor many state laws require 
full disclose of the composition of the hydrofracking 
fl uids. Rather, many of these laws offer protection as 
trade secrets to at least some of the contents.44 

The Uniform Trade Secrets Act defi nes a trade 
secret as “information, including a formula,…method, 
technique, or process,…” where its owner reasonably 
protects its secrecy and generates economic value or 
potential because it is not “generally known…” by 
or “readily ascertainable by…other persons.”45 Many 
states have enacted the Uniform Trade Secrets Act.46 
Others provide their own defi nition of trade secrets in 
their applicable regulations.47 

New York uses comment (b) to § 757 of the Restate-
ment of Torts to defi ne trade secrets.48 The Restatement 
defi nes a trade secret as “any formula, pattern, device 
or compilation of information which is used in one’s 
business, and which gives him an opportunity to ob-
tain an advantage over competitors who do not know 
or use it.”49 New York also adheres to the factors that 
the Restatement suggests to consider when deciding 
whether information is a trade secret.50 Those factors 
are: 

(1) the extent to which the information 
is known outside of [the] business; 
(2) the extent to which it is known by 

Background 
Hydraulic fracturing involves the injection of 

fl uid into underground wells to release natural gas 
from rock formations. This fl uid is mostly composed 
of water, but it also contains chemical additives and 
propping agents, such as sand and aluminum.21 This 
mixture increases effi ciency and safety because it 
reduces friction and prevents bacterial growth that 
could be dangerous to the extraction operation.22 The 
composition of the fracking fl uid at each well is tai-
lored to optimally operate within the depth and type 
of rock in each unique formation.23 In recent years, 
scientifi c developments have led to fracking fl uids that 
require fewer additives.24 

The propping agents remain in the target forma-
tion to keep the gaps between rocks open once the 
pressure from the fracking process releases trapped 
natural gas from between the rocks.25 This propping 
effect allows the newly released natural gas and at 
least some of the injected fracking fl uid to be extracted 
from the formation.26 The retrieved fracking fl uid is 
called wastewater or “fl owback” and much contro-
versy surrounds its disposal.27 

The Clean Water Act sets standards for industrial 
wastewater discharges.28 Wastewater from fracking 
is typically transported to publicly owned treatment 
works (POTWs) because the effl uent guidelines for oil 
and gas extraction prohibit on-site discharge of waste-
water into the waters of the United States.29 Treatment 
of wastewater is a burdensome issue for regulators 
because it potentially provides an economic stake in 
hyrdofracking for municipal water treatment plants, 
which may wish to take part in the lucrative endeavor 
of treating the exponentially increasing amount of 
wastewater.30

Wastewater has some of the chemical additives 
from the fracking fl uid, cadmium and benzene, which 
are both known carcinogenics, and Total Dissolved 
Solids (TDS).31 TDS contains salt and minerals from 
the underground shale.32 Wastewater with TDS can 
be fi ve times saltier than sea water and while TDS is 
not directly harmful to people, this salty sediment can, 
among other things, disrupt and corrode machinery in 
sewage treatment plants and other utility companies, 
cause household dishwashers to malfunction, and 
“change the color[,] taste and odor of drinking wa-
ter….”33 Further, TDS’ constituents cause process inhi-
bitions at POTWs: sulfates disrupt anaerobic digestion 
processes and chloride disrupts nitrifi cation processes 
and biological treatment units.34 These constituents 
cause these errors at levels that are signifi cantly lower 
than what are found in shale gas wastewater.35 Pre-
treatment of wastewater is necessary because most 
POTWs do not signifi cantly remove TDS.36 In addi-
tion, POTWs may violate their permits because there 
is a “signifi cant possibility” that wastewater will “pass 
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argued that a “one size fi ts all” federal regulation 
would be inappropriate,65 federal regulation could 
help ensure some uniformity and consistency, particu-
larly in the area of disclosure of fracking chemicals 
and wastewater constituents. A federal law requir-
ing disclosure of fracking fl uids and additives would 
ensure a fl oor of best practices and help deter a regula-
tory race to the bottom because states could no longer 
attract industry by enacting less strenuous regulations 
than other states. The EPA and environmental groups 
like Earthworks and the Sierra Club argue that federal 
regulations will foster uniformity and assure “that 
all developers follow established ‘best practices’ for 
drilling, to catch up with companies that are already 
doing so.”66 However, any federal regulations ought to 
be drafted so that states and local municipalities will 
not be preempted if they decide to take the goals of the 
federal regulation further. 

One such proposed federal bill, the Fracturing 
Responsibility and Awareness of Chemical Act (FRAC 
Act), was introduced to both the House of Representa-
tives and the Senate in 2011.67 The bill drew support 
from 72 of 435 possible cosponsors in the House of 
Representatives68 and only 11 of the possible 100 seats 
in the Senate;69 neither total is near the majority need-
ed to pass.70 Opponents of the FRAC Act claimed that 
it would have added burdensome and unnecessary 
requirements because the current scheme, in which 
states have their own regulations, best allows the gas 
industry to develop.71

Despite its failure to gain acceptance, the FRAC 
Act had four noteworthy parts. First, it would have 
undone § 322 of the Energy Policy Act of 2005 by add-
ing hydraulic fracturing back into the SDWA.72 Sec-
ond, the SDWA would have been further amended to 
require the disclosure of chemical additives of fracking 
fl uid to respective state agencies, which would in turn 
have had to post all information that is not subject 
to trade secret protection on an internet website.73 
Third, the bill contained a medical emergency provi-
sion which would have required even information 
that is protected by trade secret to be disclosed when 
“the proprietary chemical formula of a chemical used 
in hydraulic fracturing operations is necessary for 
medical treatment” of a medical emergency.74 Finally, 
the FRAC Act would have set a minimum level of 
regulation to which all states must adhere, but would 
not have preempted the states from adding additional 
regulations.75

C. Patchwork of State Regulations

Although public disclosure of the type and volume 
of fracking chemicals is not required in most states,76 
states are increasingly requiring some public disclosure 
of the composition of fracking fl uids.77

employees and others involved in 
[the] business; (3) the extent of mea-
sures taken by [the business] to guard 
the secrecy of the information; (4) 
the value of the information to [the 
business] and [its] competitors; (5) the 
amount of effort or money expended 
by [the business] in developing the 
information; (6) the ease or diffi culty 
with which the information could be 
properly acquired or duplicated by 
others.51

Trade secret protection prevents scientists, regula-
tors, and those who live near fracking sites from know-
ing what substances are possibly endangering ground-
water.52 Therefore, investigations into fracking’s link to 
water contamination cannot properly be conducted.53 
Aside from protection of proprietary information, the 
Shale Gas Production Subcommittee found no eco-
nomic reason to prevent public disclosure of fracking 
fl uid contents;54 Exxon Mobil agrees.55 

B. Federal Regulation 

Those who oppose federal regulation of fracking 
argue that current regulations of fracking are suffi cient 
and that expanded federal regulations will only slow 
the growth of this increasingly important industry.56 
They reason that the current state regulatory schemes 
have yielded lower fuel prices, more domestic jobs, 
and have led toward national energy independence 
and security.57 Supporters of federal regulation, on 
the other hand, claim that an added federal regula-
tory component will not unduly hinder the already 
booming gas industry and will ensure that concerns 
over public safety, namely drinking water quality, are 
addressed.58 

Many federal regulations currently do not cover 
hydrofracking. Most notably, the Energy Policy Act of 
2005 amended the Safe Drinking Water Act (SDWA) to 
exclude hydraulic fracturing from its protection.59 This 
has colloquially become known as the Halliburton 
Loophole because Halliburton has large economic in-
terests in fracking as well as infl uence in Washington.60 
Drilling fl uids and other liquid waste are exempt from 
the federal Solid Waste Disposal Act.61 Air emissions 
created by the drilling process are not subject to regu-
lation by the Clean Air Act.62 Similarly, the Clean Wa-
ter Act excludes hydrofracking fl uids left in wells from 
its otherwise expansive defi nition of “pollutants” as 
long as the state has approved of the well and the state 
determines that the fl uid will not degrade ground or 
surface water.63 The result: states shoulder the majority 
of the burden of regulating hydraulic fracturing and 
the states’ share of responsibility is likely to increase.64

While the Secretary for Pennsylvania’s Depart-
ment of Environmental Protection Michael Krancer 
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secret pursuant to title six § 616.7 of the Compilation 
of Codes, Rules and Regulations of the State of New 
York.96 The information protected as trade secrets 
would only have to be described by their chemical fam-
ily on FracFocus.org.97 Section 616.7 of title six is nearly 
identical to comment (b) to section 757 of the First 
Restatement of Torts.98

E. FracFocus.org: Can a Medium Operated by 
Industry Adequately Facilitate Disclosure?

FracFocus calls itself “the national hydraulic 
fracturing chemical registry.”99 It is operated by the 
Groundwater Protection Council, a group of state 
water regulatory offi cials,100 and the Interstate Oil and 
Gas Compact Commission, a multi-state government 
agency.101 It receives funding from America’s Natu-
ral Gas Alliance and the API, two Washington-based 
industry groups and recent grants of close to $4 million 
from the U.S. Department of Energy with more than $2 
million on its way in 2014.102 

Pennsylvania,103 Colorado,104 North Dakota,105 
and Texas106 require chemical information to be posted 
directly to the public on FracFocus or a comparable 
website. On the other hand, Arkansas,107 Idaho,108 
Michigan,109 New Mexico,110 West Virginia,111 and Wy-
oming112 require disclosure to state agencies only. Some 
of those states then give the agencies the choice to post 
that information online.113 The disclosure requirements 
in Louisiana114 and Montana115 are satisfi ed when in-
formation is either disclosed directly to the state agency 
or posted online. A handful of states require disclosure 
on an unspecifi ed Internet website.116 

Opponents argue that FracFocus is not a proper 
medium for disclosure, but is merely propagated by 
industry as a fi g leaf.117 Among eight states from April 
to December, 2011, energy companies only reported on 
FracFocus three of every fi ve wells that they fracked.118 
The data in this study suggests that, not only is disclo-
sure on a voluntary basis not a great enough incentive, 
disclosure is still inadequate even in states that require 
disclosure to FracFocus.119 From April 11, 2011 through 
December 31, 2011, two out of every fi ve wells in those 
eight states and more than half of the new wells in 
Texas, Oklahoma, and Montana were not reported on 
FracFocus.120 This is despite the fact that two of those 
eight states, Texas and Colorado, require reporting to 
FracFocus.121

The Natural Resources Defense Council (NRDC) 
attacks FracFocus for not being fl exible enough to 
disclose all that is required by state rules.122 The 
FracFocus disclosure form contains limited subsets of 
information that states require.123 Further, FracFocus 
does not report all chemical constituents, but only 
those that would appear on Material Safety Data Sheets 
(MSDS).124 Therefore, FracFocus allegedly does not 
allow the state disclosure requirements to be fulfi lled 

Wyoming was the fi rst state to require disclosure 
of fracking chemicals.78 However, Wyoming, like 
many other states, offers protection from disclosure to 
“trade secrets, privileged information and confi den-
tial commercial, fi nancial, geological or geophysical 
data….”79 Arkansas also limits disclosure by protect-
ing additives as trade secrets.80 Moreover, while dis-
closure of the “types and volumes” of fracking fl uids 
that are not protected as trade secrets is required,81 
the disclosure is limited because only the general type 
of the additive—such as acid or proppant—must be 
disclosed.82 Arkansas is different in that it chooses to 
defi ne trade secrets under the Emergency Planning 
and Community Right-To-Know Act, 42 U.S.C. § 11042 
(b).83 A proposed bill in Arkansas would have made 
public disclosure of chemical additives a require-
ment, but it was subsequently withdrawn.84 Texas 
also exempts trade secrets from its disclosure law.85 
For additives that are not trade secrets, Texas requires 
disclosure of each additive in the hydraulic fractur-
ing fl uid and the concentration of those additives. To 
protect trade secrets, Texas allows disclosure of the 
chemical family name only of the additive, unless that 
too “would disclose information protected as a trade 
secret.”86 Texas is an outlier in that it relies on its com-
mon law and the Restatement of Torts to defi ne trade 
secrets.87

Michigan’s regulations encourage a greater 
amount of disclosure than other states because con-
fi dentiality of trade secrets is not extended to infor-
mation about chemicals used in gas exploration or 
production.88 Fracking companies that operate in 
Michigan are required to disclose where they ob-
tain the water they use in the fracking process and 
the amount of water recovered from the operation 
(also known as “fl owback”), and must post informa-
tion about the chemical additives and their poten-
tial impacts.89 Michigan also requires disclosure of, 
among other things, concentrations of hydrofracking 
chemicals.90

D. Proposed New York Regulations

New York does not have any regulations in effect 
as a moratorium on new permits has been imposed.91 
The Department of Environmental Conservation 
(DEC) has proposed a set of new regulations.92 How-
ever, there is political pressure to wait for a compre-
hensive study of hydrofracking before any regulations 
are enacted.93

New York’s proposed regulations would require 
the owner or operator to provide information about 
the fracking fl uid’s composition such as the “proposed 
volume of each product to be used—” and the iden-
tifi cation of each additive to the DEC94 and also to 
FracFocus.org, the chemical disclosure registry.95 The 
department would then disclose all the information 
that the owner or operator did not claim was a trade 
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even more effi cient because industry could identify 
best practices by comparing performance at different 
wells.132 On the other hand, industry may lose out on 
the competitive advantages that trade secret laws were 
enacted to protect. Financial gain should not take pri-
ority over environmental degradation that can perma-
nently affect generations to come in either case. 

“If federal regulations on hydrofracking 
are added, it is vital for optimal 
productivity that some powers be 
reserved in the states.”
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Conclusion
It is understood that federal regulation will not 
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the point of federal oversight. Hydrofracking is too 
productive and too important to our nation’s energy 
supply to be banned. The only caveat is that it must 
be performed responsibly. While federal implementa-
tion is not necessary for these objectives, it appears 
to be the most effective way of doing so. Further, if 
state enforcement of its own regulations is “woefully 
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regulation. Federal oversight would free up time, mon-
ey, and manpower for states to enforce their remain-
ing regulations. Moreover, federal oversight could 
promote uniformity and suppress a regulatory race to 
the bottom. If federal regulations on hydrofracking are 
added, it is vital for optimal productivity that some 
powers be reserved in the states.130

However, the exemptions for fracking in federal 
laws and the failure of federal legislation like the 
FRAC Act suggest that it will be some time before 
federal oversight occurs (if ever). Municipal treatment 
plants bear too much responsibility and need guidance 
from either the Federal or New York Legislature. Either 
set of laws or regulations should encourage fracking 
to be practiced in a responsible and safe manner. This 
can be accomplished many ways; if, for example, laws 
or regulations impose best practice for ensuring well 
casing integrity, medical emergency provisions protect 
the public and ease their concerns, disclosures that 
occur both before fracking to establish baseline tests 
and after to allow for amended information, uniform 
disclosure and information withholding standards, or 
a chemical registry that can properly display all of the 
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Uniform, full (or nearly full) disclosure would 
facilitate regulators’ and lawmakers’ ability to evalu-
ate enforcement trends,131 develop the public’s trust 
in hydrofracking and, arguably, make gas production 
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will refer to the rule in ques-
tion as the “soda container 
rule.”) 

As will be discussed, the 
disagreement over how to 
frame this dispute illustrates 
the nature of the judgment 
the courts have made thus 
far. In determining whether 
the Board of Health has the 
authority to promulgate 
the soda container rule, 
the courts have applied the 
four-factor test set out by 
the Court of Appeals in Boreali v. Axelrod in order to 
draw the “diffi cult-to-demarcate line” between permis-
sible agency rulemaking and impermissible legislat-
ing.5 In making this determination, the courts engage 
in something akin to a gestalt judgment—not only is 
the application of the Boreali factors discretionary, but 
some factors require nothing more than an exercise 
of classifi cation or judgment. Thus far, the petitioners 
have been more successful than the City in persuading 
the courts that their view of the soda container rule—
and of the governing separation of powers principles—
is correct. 

Promulgation of the Rule
The soda container rule was developed by two 

City agencies: the Board of Health and the New York 
City Department of Health and Mental Hygiene 
(DOHMH). To understand the authority of the Board 
of Health, it is necessary to fi rst understand the author-
ity of DOHMH. As the First Department summarized: 
“DOHMH is an administrative agency that is charged 
with regulating and supervising all matters affecting 
health in the city, including conditions hazardous to 
life and health, by regulating the food and drug supply 
of the City, and enforcing provisions of the New York 
City Health Code.”6 

The Board of Health “is empowered to amend 
the Health Code with respect to all matters to which 
the power and authority of DOHMH extend.”7 This 
includes Article 81 of the Health Code, which sets out 
the rules regulating City food service establishments 
(FSEs).8

On May 30, 2012, Mayor Michael Bloomberg an-
nounced the soda container rule, a proposed amend-
ment to Article 81 that would require FSEs to cap at 
sixteen ounces the size of cups and containers used 

Among the most 
controversial actions taken 
by a municipality in recent 
years was New York City’s 
(the City) efforts to restrict 
restaurants, movie theaters, 
and other food-service 
establishments from serv-
ing sugary drinks in sizes 
larger than sixteen ounces. 
The City adopted the rule as 
part of its efforts to address 
rising rates of obesity. The 
measure received extensive 
news coverage, drew dueling newspaper editorials, 
and thus far has been blocked by litigation.1

The rule in question has been referred to as the 
“Soda Ban.”2 In fact, it does not ban soda. It only regu-
lates the size of the container in which soda or other 
sugary drinks may be served. The “Portion Cap Rule,” 
as it has been labeled by the City, was adopted by the 
New York City Board of Health (Board of Health) in 
September 2012 and was scheduled to go into effect in 
March 2013. 

Before that occurred, however, the rule was chal-
lenged in court. In 2013, the New York County Su-
preme Court held that the rule was not valid, and this 
decision was affi rmed by the First Department of the 
Appellate Division.3 As detailed below, both courts 
essentially held that the Board of Health did not have 
the authority to adopt the rule and therefore violated 
separation of powers doctrine in doing so. 

As this article went to press, the City was pursu-
ing an appeal of the First Department’s decision in the 
Court of Appeals.4 This article discusses the litigation 
over the City’s efforts to restrict the size of sugary 
drink containers. It provides a history of the rule, from 
its promulgation by the Board of Health to the Appel-
late Division’s decision invalidating the rule. 

The article also comments on the dispute between 
the parties over how to frame the rule. Opponents of 
the rule, including the parties who fi led suit to block 
the rule, characterize the measure as an unwarranted 
and unprecedented incursion of consumer choice and 
personal freedom. They decry the “Soda Ban.” On the 
other hand, proponents of the “Portion Cap Rule,” 
including the City, view the rule as a modest measure 
intended to address obesity, a signifi cant—even alarm-
ing—public health issue. (For the rest of this article, we 

The Soda Ban or the Portion Cap Rule? Litigation Over the 
Size of Sugary Drink Containers as an Exercise in Framing
By Rodger Citron and Paige Bartholomew

Paige BartholomewRodger Citron



30 NYSBA  Municipal Lawyer  |  Fall 2013  |  Vol. 27  |  No. 3 

invalidate the soda container rule.16 The petitioners 
claimed that the Board’s adoption of the Portion Cap 
Rule usurped the role of the City Council and imposed 
social policy by executive fi at, contending that the 
Board “may not bypass the legislature, under the guise 
of public health, and make fundamental policy choices 
and establish far-reaching new policy programs all by 
themselves, no matter how well-intentioned they may 
be.”17 

The Supreme Court declared the regulation in-
valid, primarily on the ground that the Board of Health 
exceeded its authority and violated the separation of 
powers doctrine set out in Boreali v. Axelrod.18 It also 
found that the rule itself was arbitrary and capricious.19 

The First Department’s Decision—Boreali as a 
Controlling Case

The principal issue on appeal was whether the 
Board of Health exceeded the bounds of its authority 
as an administrative agency when it promulgated the 
soda container rule. The First Department held that the 
Board of Health exceeded the bounds of its lawfully 
delegated authority as an administrative agency when 
it promulgated the rule and therefore affi rmed the 
Supreme Court decision.20

The court fi rst pointed out that the starting point 
for analyzing whether the rule violates the separation 
of powers doctrine is the New York State Court of Ap-
peals’ landmark decision in Boreali v. Axelrod.21 Boreali 
depended upon and articulated a type of delegation 
doctrine. A state administrative agency not only is a 
creature of the legislature, it also “may not, in the ex-
ercise of rulemaking authority, engage in broad-based 
policy determinations.”22 The court acknowledged that 
the line between permissible rulemaking authority 
and impermissible policy determination is “diffi cult to 
demarcate.”23

In Boreali, which involved regulations promulgated 
by the Public Health Council (PHC), the Court relied 
on four factors to determine whether an agency acted 
beyond the bounds of its delegated authority and en-
gaged in impermissible legislative policymaking: 

First, the Court found that the PHC 
had engaged in the balancing of 
competing concerns of public health 
and economic costs, “acting solely on 
its own ideas of sound public policy.” 
Second, the PHC did not engage in 
the “interstitial” rule making typi-
cal of administrative agencies, but 
had instead written “on a clean slate, 
creating its own comprehensive set 
of rules without benefi t of legislative 
guidance.” Third, the PHC’s regula-
tions concerned “an area in which the 
legislature had repeatedly tried—and 

to serve sugary beverages. The stated purpose of the 
rule was to address rising obesity rates in the City. 
In a news article about the announcement, Mayor 
Bloomberg said, “Obesity is a nationwide problem, 
and all over the United States, public health offi cials 
are wringing their hands saying, ‘Oh, this is terrible.’” 
He added, “New York City is not about wringing your 
hands; it’s about doing something.”9

A day later, “14 members of the City Council 
wrote to the Mayor opposing the [proposed rule] and 
insisting that, at the very least, it should be put before 
the Council for a vote.”10 However, the proposed soda 
container rule never was put before the City Council 
for a vote.

Instead, DOHMH presented the proposed amend-
ment to the Board of Health in June 2012 and a public 
hearing on the soda container rule was held on July 
24, 2012. According to the First Department: “Of more 
than 38,000 written comments received prior to the 
public hearing, approximately 32,000 (84 percent) 
supported the proposal and approximately 6,000 (16 
percent) opposed it. In addition, New Yorkers for 
Beverage Choice submitted a petition opposing the 
proposal, signed by more than 90,000 people.”11

The DOHMH made no changes to the initial pro-
posal submitted to the public. Instead, the DOHMH 
provided the Board with a memorandum summariz-
ing and responding to the written comments. In the 
memorandum, the DOHMH pointed out that “the 
scientifi c evidence supporting associations between 
sugary drinks, obesity, and other negative health con-
sequences is compelling.”12

The DOHMH also noted that the proposed rule 
would have a “material impact” on consumption of 
sugary drinks because “patterns of human behavior 
indicate that consumers gravitate toward the default 
option.” Thus, the DOHMH concluded, “if the pro-
posal is adopted, customers intent upon consuming 
more than 16 ounces would have to make a conscious 
decision to do so.”13 In response “to the critics’ asser-
tion that the rule would result in economic hardship 
for certain businesses, the agency responded that the 
freedom to sell large sugary drinks ‘means little com-
pared to the necessity to protect New Yorkers from the 
obesity epidemic.’”14

On September 13, 2012, the Board of Health 
voted to adopt the rule, and a “Notice of Adoption of 
Amendment (§ 81.53) to Article 81 of the Health Code” 
was published in the City Record. The rule was sched-
uled to go into effect on March 12, 2013.15

Litigation in the Supreme Court 
Before the rule went into effect, it was challenged 

by a number of groups who brought an action in 
the Supreme Court of New York County seeking to 
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The First Department found that the fi rst Boreali 
factor was satisfi ed in this case. The DOHMH and 
the Board members themselves indicated that they 
weighed the potential benefi ts against economic fac-
tors during the public comment period and public 
hearings.32 Just as in Boreali, the exemptions and excep-
tions to the soda container rule also evince a compro-
mise of social and economic concerns as well as private 
interests, the First Department held.33 The rule does 
not apply to all FSEs, nor does it apply to all sugary 
beverages.34

The court also found that the soda container rule 
“looks beyond health concerns, in that it manipulates 
choices to try to change consumer norms.”35 In es-
sence, the rule was inherently a policy decision that 
refl ected a balance between health concerns, an indi-
vidual consumer’s choice of diet, and business fi nan-
cial interests in providing the targeted sugary drinks.36 
Such a policy decision is suited for legislative determi-
nations, the court stated, because it involves “diffi cult 
social problems” that must be resolved by “making 
choices among competing ends.”37 In sum, the court 
held that the fi rst Boreali factor was met because the 
selective restrictions enacted by the Board of Health 
reveal that the health of New York City residents was 
not its sole concern.38

The second Boreali factor—whether the Board of 
Health exceeded its authority by writing on “a clean 
slate” rather than using its regulatory power to fi ll in 
the details of a legislative scheme—was also met in 
the soda container case. Administrative agencies may 
engage in what is known at “interstitial rule making,” 
or the process of fi lling in the details of a broad legisla-
tive mandate and making that legislation operational.39 
An agency exceeds the limits of its authority when the 
agency’s action goes beyond fi lling in the details of a 
broad legislative scheme.40

In Boreali, there was no legislation authorizing the 
PHC to regulate smoking in public places. Thus, the 
PHC “wrote on a clean slate, creating its own compre-
hensive set of rules without the benefi t of legislative 
guidance.”41 Similarly, the First Department found that 
in the soda container case the Board’s actions did not 
constitute the type of interstitial rule making described 
in Boreali. Here, the Board of Health did not fi ll in the 
gaps of an already existing legislative scheme, but in-
stead wrote on a clean slate. In the First Department’s 
view, the Board’s actions were not the sort of intersti-
tial rule making that typifi es administrative regulatory 
activity.42

The Board of Health insisted that it possessed 
the authority to act, citing the City Charter’s grant of 
broad authority to regulate “all matters affecting health 
in the City.”43 The court held that although the Board’s 
power is broad in scope, the City Charter did not au-
thorize the Board’s actions.44 Such an exercise of power 

failed—to reach an agreement in the 
face of substantial public debate and 
vigorous lobbying by a variety of 
interested factions.” The separation of 
powers principles mandate that elect-
ed legislators, rather than appointed 
administrators “resolve diffi cult social 
problems by making choices among 
competing ends.” Fourth, the PHC 
had overstepped its bounds because 
the development of the regulations 
did not require expertise in the fi eld of 
health.24 

The First Department also relied on Matter of 
Campagna v. Shaffer, in which the Court of Appeals 
explained that “[a] key feature of the Boreali case…
was that the Legislature had never articulated a 
policy regarding public smoking.”25 According to the 
First Department, subsequent to Boreali, “courts have 
consistently held that so long as an action taken by an 
administrative agency is consistent with the policies 
contemplated by the Legislature, the action taken will 
survive constitutional scrutiny under the doctrine of 
separation of powers.”26

The First Department’s Decision—Applying 
Boreali

The First Department noted that the Board of 
Health, although delegated a broad range of powers 
that are essentially legislative in nature, has no inher-
ent legislative power.27 Accordingly, the court stated, 
the Board derives its power to establish rules and regu-
lations directly and solely from the City Council. The 
court then went on to assess the factors enunciated in 
Boreali. In doing so, it found that all four Boreali factors 
indicative of the usurpation of legitimate legislative 
functions are present in this case.28 A brief summary of 
the analysis of each factor follows.

The fi rst Boreali factor is whether the agency has 
balanced competing concerns of public health and 
economic costs. In Boreali, the court found that the 
PHC’s inclusion of exceptions and exemptions that 
refl ected the agency’s own balancing of economic 
and social implications of the regulations was clear 
evidence that the regulatory scheme was inconsistent 
with the agency’s legislative authority.29 The PHC had 
exempted certain establishments, such as bars and 
certain restaurants, from the indoor smoking bans. 
According to the court, this effort to “strike the proper 
balance among health concerns, costs and privacy 
interests…is a uniquely legislative function.”30 In 
Boreali, the presence of exemptions was telling because 
such exemptions did not refl ect the agency’s charge to 
protect public health but instead refl ected the agency’s 
own policy decisions with respect to the balance be-
tween protecting public health and ensuring economic 
viability of certain industries.31 
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broad legislative grant of authority to develop a “sim-
ple code” that banned indoor smoking and exempted 
certain groups.58 The Boreali court found that no techni-
cal competence or agency expertise was necessary to 
develop this code.59 This indicated to the court that the 
agency had engaged in unauthorized policy-making 
rather than interstitial rulemaking.60

In the soda container case, the court found that the 
Board of Health did not exercise any special expertise 
or technical competence in developing the soda con-
tainer rule.61 Rather, the rule was drafted and proposed 
by the Offi ce of the Mayor and submitted to the Board, 
which enacted it without making any substantive 
changes.62 This factor, although less compelling than 
the others, also weighed in favor of invalidating the 
rule, according to the First Department.63

After applying the four-factor test set forth in Bo-
reali, the court concluded that the Board of Health had 
overstepped the boundaries of its authority by violat-
ing the state principle of separation of powers. The 
court did not address the argument that the regulation 
was arbitrary and capricious.64

Framing the Dispute in the Appellate Division
The litigation over the soda container rule has 

involved a number of disputes over how to frame the 
controversy. As an initial matter, as noted earlier, the 
petitioners referred to the rule in their brief before the 
First Department as “the Ban”65—a term that sug-
gests an authoritarian edict that deprives consumers 
of certain beverages. It frames the dispute as a zero-
sum contest in which the Board of Health undeniably 
denies consumers the opportunity to purchase soda. 
The City, by contrast, defends what it calls “the Portion 
Cap Rule”—a phrase that is meant to be neutral and 
scientifi c and indicates an effort to clothe the rule in the 
garb of scientifi c expertise. There is no explicit mention 
of soda or sugar and no suggestion that consumers are 
being deprived of choices. In determining whether the 
Board has engaged in the broader task of policymak-
ing or the more limited act of interstitial rulemaking, it 
surely makes a difference in how the Board’s rule is de-
fi ned and described. The Soda Ban suggests the former 
while the Portion Cap Rule connotes the latter. 

In their briefs before the First Department, the par-
ties also engaged in a framing dispute over the extent 
to which the case involved an abstract question of law 
or a practical matter of policymaking. The petitioners 
adopted a formalistic approach, insisting that there 
should be no discussion of science or policy unless the 
Board of Health, as a threshold matter, possesses the 
authority to adopt the soda container rule. The pre-
liminary statement of their brief begins: “This case is 
not about obesity in New York City of soft drinks. It is 
about whether the Mayor and his Board of Health can 
usurp the authority of the City Council and decide for 

would be an “unfettered delegation of legislative 
power.”45 In addition, the First Department stated the 
City Charter provides that the Board of Health may 
exercise its power to modify the health code as long as 
it is “not inconsistent with the constitution,” or with 
the laws of the state and the City Charter.46 The court 
held that the City Charter’s Enabling Act, granting the 
Board of Health explicit power to establish, amend, 
and repeal the Health Code, was clearly intended by 
the legislature to provide the agency with the discre-
tion to engage in interstitial rule making designed to 
protect the public from health hazards.47 Thus, the 
court found that because Board of Health did not des-
ignate soda consumption as a health hazard per se, the 
Board of Health’s action in curtailing its consumption 
was not the type of interstitial rule making intended 
by the legislature.48

The third Boreali factor focused on the fact that 
the legislature had repeatedly tried to pass legislation 
implementing indoor smoking bans, yet had failed 
to do so.49 In the Boreali court’s view, this refl ected 
the legislature’s inability to agree on the “goals and 
methods that should govern in resolving” the issue.50 
There, the agency’s attempt to impose a solution of its 
own was improper. The court also distinguished the 
case of failed legislative action from mere inaction, 
holding that mere legislative inaction on a particular 
issue should not satisfy this factor.51

With respect to the soda container rule, the First 
Department noted that both the City and State leg-
islatures have unsuccessfully attempted “to target 
sugar-sweetened beverages.”52 The City Council 
rejected several resolutions such as warning labels, 
prohibiting food stamp use for purchase, and taxes on 
such beverages.53 The State Assembly has introduced, 
but not yet passed, bills prohibiting the sale of sugary 
drinks on government property and prohibiting stores 
with ten or more employees from displaying candy or 
sugary drinks at the check-out counter or aisle.54 The 
court found that although the rule employed different 
means of targeting sugary beverages, it nevertheless 
pursued the same end and thus addressed the same 
policy area in which measures had been rejected by 
both the State and City legislatures.55 According to the 
Court this was a strong indication that the legislature 
remains unsure of how best to approach the issue of 
sugary beverage consumption.56 The First Department 
concluded that the legislature’s inaction demonstrated 
that the legislature had been unable to reach an agree-
ment on the goals and methods that should govern in 
resolving a society-wide health problem.57

The fi nal Boreali factor in determining whether an 
administrative agency has exceeded the bounds of its 
legislative authority is whether any special expertise 
or technical competence was involved in the develop-
ment of the regulation. In Boreali, the PHC used its 
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themselves what the law should be.”66 For the peti-
tioners, the dispute was one that should be resolved 
within the confi nes of black letter law.

The City, by contrast, sought to persuade the court 
that obesity is a crisis that demands governmental 
action. The preliminary statement of the City’s brief 
states: “The Portion Cap Rule regulates how business-
es serve a product whose overconsumption is driving 
an epidemic.”67 Before addressing the legal issues 
raised by the petitioners, the City devoted nearly two 
pages of its preliminary statement to describing the ex-
tent of the obesity “health crisis” and the role of sugar 
and soda in causing obesity; it then explained how 
the soda container rule “is a measured response” to 
that crisis.68 Confronted with such an alarming health 
concern, the brief suggests, surely the Board of Health 
has the authority to act—especially when its actions 
are modest and supported by suffi cient data. 

The last framing dispute has been, thus far, the 
most consequential. And that dispute is over the 
authority invested in the Board of Health. Is the Board 
wrongly claiming, as the petitioners insist, that it is 
“unique among all State and City agencies” and there-
fore “not bound by constitutional limitations imposed 
by the separation of powers”?69 Or is the City correct 
in asserting that the Board is not “typical” and in fact 
“is empowered to issue substantive rules and stan-
dards in public health matters,” with the authority to 
protect “the health of New Yorkers from chronic and 
preventable diseases and conditions”?70 Thus far, the 
petitioners have persuaded the courts to accept their 
view of the Board’s authority. 

The First Department acknowledged that the New 
York City Charter “explicitly grants” the Board of 
Health “the power to supervise and regulate the safety 
of the water and food supplies” in order to address 
“inherently harmful matters,” but found that mere 
“soda consumption” did not constitute such a “health 
hazard.”71 Rather, the court stated, “the hazard arises 
from the consumption of sugary soda in ‘excess quan-
tity.’”72 Therefore, the First Department reasoned, the 
Board’s “action in curtailing its consumption was not 
the kind of interstitial rulemaking” permitted under 
Boreali. This discussion accords with how the petition-
ers have framed the dispute.

However, if it is accepted that obesity is a crisis 
that results, in large part, from the consumption of 
sugary soda in excess quantities—that is, if excessive 
soda consumption is found to be a “health hazard”—
and it is accepted that the soda container rule does not 
ban the consumption of soda but only regulates how it 
may be sold to consumers, then isn’t the soda con-
tainer rule the sort of interstitial rulemaking allowed 
under Boreali? The answer depends, it would seem, on 
how the rule is framed by the parties and, ultimately, 
by the Court of Appeals. 
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ants have standing to sue and have brought the action 
within the required statute of limitations, the court 
must then decide mootness and ripeness. With respect 
to mootness, the court must determine whether some 
other action or failure to act has stripped the court 
of jurisdiction. For example, the court must exam-
ine whether a change in circumstance rendered the 
controversy moot, such as a challenge to a residential 
use variance after construction has been substantially 
completed.7 With respect to ripeness, the court must 
decide whether the decision is “fi nal.” A question 
often implicated in the fi nality inquiry is whether 
the petitioner has exhausted available administrative 
remedies. Whether an RLUIPA claim is justiciable often 
turns on the doctrine of ripeness.

Ripeness Defense in RLUIPA Claims
Unlike facial challenges, which “are generally ripe 

the moment the challenged regulation or ordinance is 
passed,”8 “[an RLUIPA] claim does not become ripe at 
the fi rst whiff of government insensitivity or whenever 
a government offi cial takes an adverse legal position, 
even if one potential response is to curtail protected 
activities.”9 In RLUIPA cases, as in many land use 
matters, it is not unusual for defendants to move to 
dismiss on ripeness grounds, arguing that the decision 
was not fi nal or that the plaintiff has not exhausted its 
administrative remedies. Plaintiffs survive the mo-
tion if they can offer persuasive proof that a defi nitive 
position on the issue has been reached and the decision 
infl icted an actual concrete injury in the fi rst instance, 
or further pursuit of an application or administrative 
remedy would have been futile in the second instance.

Ripeness Under Williamson
Courts faced with a ripeness defense in land use 

cases, including RLUIPA cases, often turn to the fi rst 
prong of a two-prong test articulated by the Supreme 
Court in Williamson County Regional Planning Commis-
sion v. Hamilton Bank of Johnson City.10 In Williamson, 
the Supreme Court overturned damages awarded by 
the Sixth Circuit to a landowner as just compensation 
after the Sixth Circuit concluded that the application of 
zoning regulations amounted to a “taking” in violation 
of the Fifth Amendment. The Supreme Court reversed, 
fi nding the claim was not ripe for review because the 
government entity charged with implementing the 
regulations had not reached a fi nal decision regarding 
the application of the regulations to the property. The 
Court concluded the claim was not ripe because (1) 

In the Fall 2012 issue 
of the Municipal Lawyer, I 
reviewed the fi ve principles 
applied by New York courts 
when deciding Religious 
Land Use and Institutional-
ized Persons Act (RLUIPA)1 
cases2 and sounded a note 
of warning that environ-
mental review under the 
State Environmental Qual-
ity Review Act (SEQR)3 can 
run afoul of RLUIPA when 
used as the “primary vehicle for making a zoning deci-
sion.”4 Here, I will consider the issue of justiciability 
in as-applied RLUIPA claims. I will leave the issue of 
facial challenges for another day. 

Before a court reaches the merits of an RLUIPA 
claim, it must fi rst decide whether it has jurisdiction 
to decide the case. As a threshold matter, the issues 
involved must be issues that can be decided by a court, 
not by a political body or agency,5 and the complain-
ants must have standing to bring the case. In order to 
establish Article III standing, the plaintiff must estab-
lish three things: 

First, the plaintiff must have suffered 
an “injury in fact”—an invasion of a 
legally protected interest which is (a) 
concrete and particularized, and (b) 
‘actual or imminent, not ‘conjectural 
or hypothetical.’” Second, there must 
be a causal connection between the 
injury and the conduct complained 
of—the injury has to be “fairly…
trace[able] to the challenged action of 
the defendant, and not…th[e] result 
[of] the independent action of some 
third party not before the court.” 
Third, it must be “likely,” as opposed 
to merely “speculative,” that the 
injury will be redressed by a favorable 
decision.”6

If there is no remediable injury in fact fairly trace-
able to the defendant, then there is no “case or contro-
versy” and the complainants do not have standing to 
bring the suit.

But the jurisdictional inquiry does not end there. 
Once the court has established that the issues pre-
sented are legal and not political, that the complain-

When Is an RLUIPA Claim Justiciable?
By Alyse Terhune
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intent, the court concluded that it was not necessary to 
distinguish the RLUIPA claim from the Free Exercise 
claim to determine ripeness in the RLUIPA context. 
The court reasoned that RLUIPA was Congress’s at-
tempt to codify existing Free Exercise jurisprudence, 
even though “[o]ur decision today does not require 
us to determine whether Congress in fact succeeded 
in this endeavor.”21 Therefore, although the burden to 
show fi nality (or futility) is “somewhat relaxed” when 
determining whether a Free Exercise First Amend-
ment claim is ripe, the Second Circuit found that it was 
not necessary to relax the doctrine when determining 
an intertwined Free Exercise and RLUIPA claim. This 
decision was consistent with earlier (and later) Second 
Circuit decisions.22

The court applied the “less relaxed” Williamson 
ripeness test to the Murphy facts and concluded the 
RLUIPA and Free Exercise claims were not ripe for 
judicial review. Under the fi rst prong of Williamson, the 
Murphys were required to (1) obtain a fi nal decision 
from the land use authority, and (2) exhaust the vari-
ance or waiver process so that the court could know 
exactly how the regulation was applied to the Mur-
phys’ land, which would also (3) foreclose the possibil-
ity that administrative relief could decide the issue on 
non-constitutional grounds, thus keeping the federal 
courts from “becoming the Grand Mufti of local zoning 
boards.”23

In addition, by not appealing the order, the Mur-
phys did not establish a factual record upon which 
the court could act. As a result, the court could not 
answer key questions, to wit: Had the zoning law been 
applied in a discriminatory manner? Was attendance 
also limited at regularly scheduled secular events or 
had variances been granted for such events? How did 
New Milford arrive at less than “25” as the threshold 
number of non-family members who could attend the 
prayer meetings before a violation occurred? Could 
the prayer meetings have been accommodated in some 
way without snarling neighborhood parking? Without 
an appeal, and the record it produces, the court was be-
ing asked to resolve constitutional claims that hinge on 
factual circumstances not fully developed.

Furthermore, the court pointed out that an appeal 
would have immediately stayed the cease and desist 
order under Connecticut General Statutes, § 8-9,24 and 
that, even if the Murphys had done absolutely nothing, 
New Milford did not have the authority to impose civil 
fi nes or imprisonment without fi rst fi ling suit in Con-
necticut Superior Court.25 Therefore, the order alone 
did not impose an immediate injury on the Murphys.

Finally, in the absence of a factual record that 
would have been established had the Murphys ex-
hausted the administrative remedies available to them, 
the Second Circuit found that it could not determine 

the property owner had not exhausted its administra-
tive remedies by seeking variances or waivers that 
would have allowed it to develop its land, thus there 
had been no “fi nal” decision11 and (2) the property 
owner failed to seek just compensation through state 
procedures provided for that purpose.12 The Court 
determined that it did not have jurisdiction to decide 
the case because the claim was not ripe under either 
of these two independent prongs.13 Of the two prongs, 
“[t]he central question in resolving the ripeness issue, 
under Williamson County and other relevant decisions, 
is whether petitioner obtained a fi nal decision from 
the [land use authority] determining the permitted 
use for the land.”14 Thus, under Williamson, a takings 
claim would not reach the second prong of the ripe-
ness test absent a fi nal decision under the fi rst prong.15

The Finality Prong of Williamson in
“As-Applied” RLUIPA Cases

Although Williamson involved a Fifth Amendment 
takings claim, the Second Circuit and other courts 
have employed the fi rst prong of the Williamson test, 
known as the “prong-one ripeness” test,16 to deter-
mine justiciability in as-applied challenges under 
RLUIPA, the First Amendment, the Equal Protection 
Clause, and the Due Process Clause.17 This is also 
known as the “fi nality” prong of the ripeness doctrine. 
Under Williamson’s fi nality analysis a land use claim is 
not ripe for judicial review unless “the initial deci-
sion maker has arrived at a defi nitive position on the 
issue that infl icts an actual, concrete injury” and the 
injured party has exhausted available administrative 
remedies.18

Williamson’s fi nality test was applied in the semi-
nal Second Circuit case, Murphy v. New Milford Zoning 
Commission.19 In Murphy, the New Milford Zoning 
Commission issued a cease and desist order after 
neighbors complained that Robert and Mary Murphy 
were holding weekly prayer meetings in their home 
for 25 or more non-family individuals, fi nding that the 
meetings were not a customary accessory use in the 
single-family residential zone. The Murphys did not 
appeal the order to the zoning board, as they could 
have, but instead fi led RLUIPA and First Amend-
ment Free Exercise claims in federal district court. 
The district court determined that the RLUIPA claim 
was ripe for review because “only institutions such 
as a church…[and] not individuals” had to appeal a 
local land use decision to a zoning board of appeals or 
apply for a variance before commencing a federal ac-
tion.20 The district court reserved decision on the Free 
Exercise claim.

The Second Circuit reversed, holding that the case 
was not ripe under the fi rst prong of the Williamson 
ripeness test. In an interesting foray into congressional 
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comes transgress RLUIPA or either the federal or state 
constitutions.”28

Even though the First Circuit arguably reached a 
similar conclusion as the Second Circuit might have 
reached under Williamson, the First Circuit relied on 
traditional notions of ripeness rather than the “spe-
cialized Takings Clause ripeness doctrine” formulated 
in Williamson to determine that the facial challenge 
was ripe but the as-applied challenge was not. The 
court explained that traditional ripeness analysis 
focuses on two factors, “fi tness” and “hardship.” On 
the one hand, fi tness is determined based on its own 
two-prong analysis (1) whether there is jurisdiction 
(a case or controversy) and (2) whether it is prudent 
to decide the case or whether it should be postponed 
until further administrative action might dispel the 
constitutional issues. On the other hand, the hardship 
inquiry is wholly prudential in nature—i.e., has there 
been a concrete injury? Thus, under the traditional 
ripeness analysis employed by the First Circuit, the 
mere enactment of the ordinance was justiciable under 
the two-prong “fi tness” test because it created a contro-
versy and subjected certain of RCB’s religious canons 
to secular oversight. But, the plaintiff failed to meet the 
“hardship” prong because, in the absence of an ap-
plication, the court could not know how the ordinance 
would be applied to the RCB. 

Likewise, the Eleventh Circuit has declined to ap-
ply the severe fi nality prong of Williamson to RLUIPA 
cases where it found that the mere enactment of the 
law infl icted injury. In Temple B’Nai Zion, Inc. v. City of 
Sunny Isles Beach,29 the court explained: 

[W]here…the plaintiff alleges that 
the mere act of designating his or her 
property historic was motivated by 
discriminatory animus, Williamson 
is inappropriate because the injury 
is complete upon the municipality’s 
initial act, and staying our hand would 
do nothing but perpetuate the plain-
tiff’s alleged injury. In such cases, we 
think traditional notions of ripeness 
provide the appropriate mode of 
analysis, and so we apply them here.

The dispute arose in Temple B’Nai when, due to 
falling attendance, the Temple aligned its religious 
beliefs away from Conservative Judaism, “a modern 
approach to the religion that seeks to conserve tradi-
tional elements of the faith but nonetheless permits 
for some degree of modernization,” to Orthodox 
Judaism, which applies “a rather strict interpretation 
and application of Talmudic law.”30 The Temple, a 
former Lutheran Church, had a footprint in the form 
of a triangle to symbolize the Christian Holy Trinity 
and a fl oor plan in the shape of a crucifi x. In order to 

whether New Milford’s cease and desist order served 
a “compelling government interest” and was the “least 
restrictive means of furthering that compelling govern-
ment interest” as is required under RLUIPA.26

Departures from Williamson
Not all circuit courts apply Williamson’s severe fi -

nality test when determining ripeness in land use and 
RLUIPA cases. If the court determines that the mere 
enactment of a land use law harms the plaintiff, the 
court will address the merits of the case regardless of 
whether a fi nal decision has been reached.

For example, in Roman Catholic Bishop v. City of 
Springfi eld,27 decided July 22, 2013, the First Circuit 
considered whether a city ordinance that placed a 
restriction on one, and only one, church parcel in a 
historic district violated RLUIPA and the Free Exer-
cise clause. The ordinance was enacted four months 
after the Roman Catholic Bishop of Springfi eld (RCB) 
announced that it would close Our Lady of Hope 
Church, built in 1925. Under Roman Catholic canon 
law, the church had to be “deconsecrated” before the 
building could be used for another purpose. Decon-
secration required the Bishop to protect religious 
ornamentation and, in extreme cases, demolish the 
church if the ornamentation could not be removed or 
otherwise protected before the building was put to a 
“profane” use, i.e., any use that was detrimental to the 
good of souls. Placing Our Lady of Hope Church in a 
historic district required the RCB to subject its “de-
consecration” plans to the city’s historic commission 
before doing anything to the outside of the building. It 
was clear on the facts that the ordinance was enacted 
to prevent the RCB from demolishing the church, if it 
came to that.

The day after the ordinance went into effect, RCB 
fi led First Amendment Free Exercise, RLUIPA, and 
state constitutional claims. On appeal, the First Circuit 
ruled that only the facial challenge was ripe, fi nding 
that RCB’s deconsecration planning, otherwise gov-
erned by religious canon, was subject to decision mak-
ing by the city historic commission.

However, in the absence of an application and sub-
sequent record, the court found that the mere enact-
ment of the ordinance did not impose a substantial 
burden on religious practice under RLUIPA or show 
that the RCB was treated differently than non-religious 
institutions. Thus, the as-applied challenge did not 
meet the ripeness test because the RCB had taken 
no action with regard to deconsecration and had not 
made even one submission to the historic commission. 
The court determined that in the absence of an applica-
tion RCB’s “claims lack[ed] the requisite concreteness 
to warrant resolution of whether hypothetical out-
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further develop the record to answer the constitutional 
issue of “whether the City designated the Temple to be 
a historic site for discriminatory reasons” because “the 
record is suffi ciently developed so as to render that 
issue fi t for judicial resolution.” In fact, “that issue be-
came as ripe as it will ever be the moment the Temple 
was initially designated a landmark.”32 

The Eleventh Circuit cited to the First Circuit’s 
reasoning in Roman Catholic Bishop of Springfi eld when 
it determined that the Temple’s allegations were ripe 
for review. Certainly, the two cases have a similar fact 
pattern. Both buildings were given single-site historic 
landmark designation in an effort to prevent possible 
demolition. Also, the plans for historic landmark des-
ignation were set in motion by members of the former 
congregation of Our Lady of Hope Church, and–argu-
ably–the City Commission of Sunny Isles where three 
of the fi ve Commissioners who designated the build-
ing a historic landmark (the Mayor and two others) 
were former members of the Temple’s Conservative 
congregation.33

The Public Face of Government
In these two cases the “public face” of the govern-

ment–offi cials’ deeds and words–infused the records 
with a veneer of fi nality suffi cient to satisfy traditional 
notions of ripeness, even in the absence of a “fi nal” 
land use decision as required under Williamson. For 
example, in addition to the alleged name-calling and 
expletive used by the Mayor of Sunny Isles Beach, the 
Temple B’Nai court specifi cally relied on two lengthy 
quasi-judicial public hearings held before the Preser-
vation Board and the City Commission to determine 
that the issue was “clearly primed and at the ready for 
judicial review.”34 During the public hearing before the 
City Commissioners, Gerry Goodman, a member of the 
former congregation and current commissioner, asked 
the Rabbi why the Temple was closed on certain days, 
restricting Goodman’s visits to a loved one’s memo-
rial plaque. Goodman also asked the Rabbi whether 
the Rabbi had called the commissioner an anti-Semite 
in the local newspaper. Immediately following Coun-
cilman Goodman’s questions, Commissioner George 
“Bud” Scholl, who identifi ed himself as the former 
chairman of the historic preservation board and “the 
only non-Jew on the Commission,” characterized the 
argument for adopting an ordinance that would “bur-
den [Temple B’Nai’s] property rights” as “emotional” 
and “a little fl imsy.” The Eleventh Circuit quoted his 
comments at length. “Despite Commissioner Scholl’s 
comments” the ordinance was adopted. Councilman 
Scholl cast the only dissenting vote.35 

Similarly, in Roman Catholic Bishop of Springfi eld, the 
First Circuit found that the City Council’s actions were 

conform to Orthodox beliefs, the Temple building had 
to be reconfi gured so that the seating area faced west 
towards Jerusalem and men and women sat in sepa-
rate sections. The required changes led to the decision 
to demolish the building and construct a new Temple 
that adhered to Orthodox precepts. 

The former Temple congregation, including the 
Mayor, objected to the proposed demolition. The 
Mayor had been instrumental in organizing a reunion 
at the Temple for approximately 200 local Holocaust 
survivors. The reunion was held in March 2004. The 
Temple became Orthodox later that same year and the 
Mayor left the Temple congregation. When Temple 
representatives met with the Mayor to discuss the ex-
pansion plans, the Mayor was anything but receptive, 
allegedly referring to the Sephardic Jewish community 
as a “bunch of pigs” and using an expletive when the 
Rabbi asked if the Mayor could be quoted on that.31

It went downhill from there, if that is possible. The 
City unsuccessfully tried to buy the property, which 
was next to City Hall. The Mayor directed the City’s 
code enforcement offi cer to inspect the Temple and 
12 separate violations were issued over a 17-month 
period between 2007 and 2009. Multiple building and 
demolition permits were denied and a temporary 
moratorium on all permits for the demolition of any 
non-residential structures was enacted pending the 
City’s study of potential additions to the City’s regis-
ter of historic places. Finally, in June 2010, the City’s 
historic preservation board designated the Temple, 
built in 1964, as a historic landmark, based in part 
upon the 2004 Holocaust survivor reunion. Although 
the historic preservation board had considered other 
properties for inclusion, including the City’s fi rst 
4-story hotel, the Golden Strand, built in 1946 and 
host to visitors from Grace Kelly to members of the 
Dupont, Vanderbilt and Guggenheim families, as well 
as the last Florida residence of Babe Ruth, only the 
Temple was honored with historic site designation. In 
fact, the Temple was the City’s fi rst and only historic 
landmark. Designation as a historic site meant that the 
Temple could not be demolished. The Temple com-
menced a lawsuit claiming RLUIPA, Free Exercise, and 
other state and federal constitutional violations.

Like the First Circuit in Roman Catholic Bishop 
of Springfi eld, decided a month earlier, the Eleventh 
Circuit declined to apply Williamson’s prong-one fi nal-
ity ripeness test to determine whether Temple B’Nai’s 
claims were ripe for review. Instead, the court focused 
on the “fi tness” and “hardship” inquiries imbedded 
in traditional ripeness principles. The court found that 
the Temple’s RLUIPA, Free Exercise, and other con-
stitutional claims were justiciable because the Temple 
suffered a concrete injury stemming from the initial act 
of designating it a historic site. It was not necessary to 
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deciding whether federal challenges to the application 
of land use regulations, including RLUIPA claims, are 
ripe for review.

As recently as October 16, 2013, the Second Circuit 
upheld the application of Williamson to an RLUIPA dis-
pute. In St. Vincent De Paul Place v. City of Norwich,36 St. 
Vincent’s de Paul Place and St. Joseph’s Polish Roman 
Catholic Congregation (together, the “Church”) fi led 
RLUIPA, and federal and state constitutional claims 
when the City denied the Church’s application for a 
special use permit to provide services to the homeless. 
The Church wanted to relocate a soup kitchen and 
shelter to a former religious school building located 
at 120 Cliff Street that had been used by the Roman 
Catholic Diocese from 1925 until 2010. The Church 
had obtained a temporary six-month zoning permit to 
use the Cliff Street property after it had been construc-
tively evicted from a location it had leased in down-
town Norwich because the downtown building had 
been structurally compromised. Although the Church 
diligently searched for other property to buy or lease 
during the term of the temporary permit, it found no 
feasible alternative to the Cliff Street location. 

The Church applied to the City for a special use 
permit, which was denied on December 18, 2012, 
“despite extensive evidence during multiple sessions 
of the public hearing that denial of St. Vincent’s ap-
plication would leave St. Vincent with no alternative 
location to operate.”37 On January 4, 2013, eight days 
before the temporary permit was due to expire, the 
Church sued the City in Connecticut District Court. 
The City issued violations on January 14, 2013, sub-
jecting the Church to civil penalties. On February 1, 
2013, the Church appealed the violations to the Zoning 
Board of Appeals (the “ZBA”) and applied for a vari-
ance to operate the Cliff Street property.

The district court granted the City’s motion to 
dismiss, fi nding that the Church failed the fi rst prong 
of the Williamson ripeness inquiry, which “conditions 
federal review on a property owner submitting at least 
one meaningful variance application…which is neces-
sary to determine whether a plaintiff will be granted 
an administrative exception to the normal land use 
requirements.”38 No such application had been fi led 
at the time the action was commenced. Nor had the 
Church “demonstrated that application for a variance 
would be futile or merely remedial.”39 The Church 
urged the district court to apply the more relaxed ripe-
ness inquiry established for First Amendment claims 
in Dougherty v. Town of North Hempstead Board of Zoning 
Appeals.40 The Church argued that a variance applica-
tion and fi nal land use determination was not a prereq-
uisite of judicial review under Dougherty. However, the 
district court declined to apply Dougherty, where, as 

suffi cient to infer unconstitutional intent. For example, 
on at least two occasions RCB’s attorney warned the 
City Council that creating the single-parcel historic 
district might violate RCB’s constitutional rights. 
Although the ordinance was referred to the City’s law 
department, the City Council acted before waiting for 
a response. In fact, during the public hearing, the City 
Council called in the City solicitor and asked whether 
the law department had reviewed the ordinance. 
The solicitor stated that the review had not yet been 
completed and offered to consult with the Council in 
executive session. The offer was refused. Not only had 
the City Council acted before it heard from its law de-
partment, it also voted without the benefi t of a report 
from the Council subcommittee to which the ordinance 
had been referred for study. Finally, the court noted 
that during the public hearing, one member of the City 
Council asked RCB’s attorney why parishioners had 
not been invited to participate in the pastoral planning 
process. When the attorney responded that they had, 
the councilman accused him of lying. Taken together, 
the First Circuit concluded that the City Council’s 
actions implied unconstitutional animus toward the 
RCB.

However, the facts of these two cases diverge in 
one important area. In Roman Catholic Bishop of Spring-
fi eld, the RCB fi led its lawsuit one day after the chal-
lenged ordinance was enacted without fi ling even one 
land use application. RCB’s as-applied challenges were 
dismissed because they were based on speculative fu-
ture harm, although, as discussed above, its facial chal-
lenges were considered ripe for review. In contrast, the 
Temple B’Nai Zion had fi led several land use applica-
tions and each had been denied. Even so, the Eleventh 
Circuit did not base its decision on the denial of those 
applications or the failure to seek a fi nal resolution 
of how the property would ultimately be affected by 
the historic landmark designation, which would have 
been an essential element under Williamson; rather, the 
court determined that the alleged discriminatory des-
ignation of the property as historic infl icted a present 
injury under the traditional “fi tness” and “hardship” 
doctrine of ripeness.

Thus, at least two circuit courts have declined to 
apply the severe Williamson prong-one “fi nality” ripe-
ness test to RLUIPA challenges where the complainant 
can reasonably show discriminatory animus on the 
part of the land use authority. Unfortunately, some 
individuals serving on municipal governing boards 
continue to make that showing relatively easy.

Williamson Redux
Notwithstanding the First and Eleventh Circuit 

decisions, the Second Circuit continues to rely on the 
fi nality prong of the Williamson ripeness test when 
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istrative appeal was available. The Court invoked the 
“two independent prudential hurdles” under William-
son County: (1) fi nal decision, and (2) just compensation 
procedures. The Court found that fi nality was satisfi ed 
because there was no question that Suitum could not 
develop her land and the regional plan did not pro-
vide for variances or exceptions. The only remaining 
ripeness issue required the Court to determine whether 
the plaintiff’s failure to market her “Transferable De-
velopment Rights (TDRs)” to others before fi ling suit 
constituted a failure to obtain a fi nal decision as to the 
number and value of the TDRs. On this issue, the Court 
determined that although the parties “contest the rel-
evance of the TDRs to the issue of whether a taking has 
occurred, resolution of that legal issue will require no 
further agency action of the sort demanded by William-
son County.”48 

Likewise, in Hoehne v. County of San Benito,49 the 
Ninth Circuit held that the takings claim was ripe un-
der Williamson because the county board of supervisors 
was required to reject subdivision plans that did not 
comply with the county’s general land use plan. The 
court stated: 

It would have been futile for the 
Hoehnes to seek a zoning variance to 
accommodate their application be-
cause the supervisors, by legislative 
act, changed the zoning designation 
from a minimum lot size of fi ve acres 
to one of forty acres. The record does 
not show that any other type of vari-
ance was available to the Hoehnes. The 
County indicates that the landowners 
could have sought a variance from the 
General Plan policy against develop-
ment on slopes greater than thirty 
degrees. However, variance is not 
available for exceptions to the require-
ments of the General Plan.50

Thus, where the local zoning authority has no dis-
cretion to grant a variance, waiver or some other relief, 
the futility exception is a viable defense to the fi nality 
prong of the Williamson ripeness analysis. 

The absence of administrative relief is a straight-
forward exception to the fi nality requirement. The 
more diffi cult claim is that administrative relief is futile 
because the zoning authority has “dug in its heels,” es-
pecially where government obfuscation is not obvious. 
In fact, even though “[g]overnment authorities may not 
burden property by imposing repetitive or unfair land-
use procedures in order to avoid a fi nal decision,”51 the 
futility exception has been applied narrowly and some 
courts have even held that “no amount of delay or hos-
tility alone is enough to trigger the futility exception.”52 
No better example of government delay can be found 

here, no First Amendment retaliation claim was made 
by the Church.

The decision was appealed to the Second Circuit.41 
The Church again argued that the lower court should 
have applied Dougherty, not Williamson, to the ripe-
ness inquiry.42 However, on May 14, 2013, before the 
circuit court could decide the merits, the ZBA denied 
the Church’s application for a variance and the court 
asked for letter briefs from the parties on the implica-
tions of the ZBA’s determination to their positions. On 
October 16, 2013, the Second Circuit vacated the lower 
court’s dismissal and remanded the case for a deci-
sion on the merits. The Second Circuit acknowledged 
the district court’s reliance on Williamson and clari-
fi ed its holding in Dougherty that a First Amendment 
retaliation claim is afforded a relaxed ripeness inquiry 
where, like Dougherty, the plaintiff suffers an immedi-
ate injury and where pursuing additional administra-
tive remedies would not clarify or develop the record 
as to the alleged injury.43 The court found that the 
ZBA’s determination rendered the issue ripe “even 
under the more stringent ripeness inquiry of William-
son County.”44

Therefore, as of now, there does not appear to be 
a movement away from Williamson in the Second Cir-
cuit. Whether and to what extent other federal appel-
late courts, including future Second Circuit decisions, 
move away from Williamson toward a more relaxed 
fi nality analysis when determining RLUIPA and Free 
Exercise claims is yet to be seen.

Exceptions to the Finality Doctrine
The Williamson ripeness test is not mechanically 

applied and is subject to certain fact-based excep-
tions. Plaintiffs are excused only where they can show 
futility, i.e., that there is no available administrative 
remedy, or that the zoning authority has “dug in its 
heels and made clear that all such applications will be 
denied.”45 An alternative way zoning authorities “dig 
in their heels” is to exercise delay and obstruction, 
rather than outright disapproval, to deny the project.46 

RLUIPA plaintiffs often plead futility. Again, the 
resolution of this issue is informed by Fifth Amend-
ment takings claims that invoke Williamson County and 
its progeny’s ripeness analysis. In the fi rst instance, 
futility is generally rejected unless at least one applica-
tion has been fi led and administrative remedies to an 
adverse decision have been sought and rejected. How-
ever, if there is no administrative discretion to grant 
relief, then the futility exception applies.

For example, in Suitum v. Tahoe Regional Planning 
Agency,47 the Supreme Court ruled that the plaintiff’s 
takings claim was ripe for review where the land-
owner’s Lake Tahoe property could not be developed 
because it was located in a watershed and no admin-
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including freedom of religion, freedom to petition, sub-
stantive and procedural due process, equal protection 
and a taking without just compensation.55 The Town 
moved to dismiss. 

Incredibly, given the record, the court granted the 
town’s motion, fi nding that the claims were unripe 
under Williamson’s prong-one ripeness analysis be-
cause, even after 11 years of trying, the plaintiff had 
not received a fi nal decision. Apparently, seemingly end-
less administrative hoop-jumping does not constitute futility 
unless the plaintiff can prove the proverbial brick wall at the 
end of its travails. “At the end of the day, Plaintiff still 
has not developed his property, has not derived any 
monetary gain from it, and, more importantly, has not re-
ceived a fi nal decision on his plans.”56 The court explained 
that:

[Even though] the ripeness doctrine 
does not require litigants to engage in 
futile gestures such as to jump through 
a series of hoops, the last of which 
is certain to be obstructed by a brick 
wall, the presence of that brick wall 
must be all but certain for the futil-
ity exception to apply…Here, all that 
is known is that Plaintiff has jumped 
through many hoops—more, perhaps, 
than sound policy should require—
and there are one or more hoops in 
the future. The inference that there 
is a brick wall at the end is hard to 
establish, and it is not established here, 
though it is a close case.57

Therefore, because there was no fi nal decision and 
because the plaintiff could not show that all develop-
ment plans would be rejected, the court dismissed the 
proceeding.

Sherman was decided by the district court on 
March 20, 2013, and—not surprisingly—is on appeal. It 
is likely that the Second Circuit will be asked to more 
clearly defi ne what constitutes governmental “heel-
digging” and when delay constitutes a “fi nal” decision 
under the Williamson prong-one “fi nality” standard. 
The Second Circuit’s decision on appeal will have wide 
implications for land use cases, including those claim-
ing RLUIPA violations. Stayed tuned.

Endnotes
1. 42 U.S.C. § 2000cc.

2. The fi ve general principles are: (1) religion is benefi cial to 
public welfare; (2) a court will not second-guess legitimate, 
sincerely held professed religious practice; (3) local boards 
must make every effort to accommodate religious use; (4) 
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than Sherman v. Town of Chester.53 In Sherman, the plain-
tiff purchased a 398-acre tract of land in 2000 for $2.7 
million and applied to the planning board for subdivi-
sion approval for a 385-unit residential development 
that would include an equestrian facility, baseball 
fi eld, tennis courts, clubhouse, on-site restaurant, and a 
golf course. Over the next 11 years, the town followed 
a course of action that included, among other things:

1. The imposition of a moratorium on develop-
ment made retroactive to the exact date of 
plaintiff’s application; 

2. The adoption of a new master plan during 
SEQR review of the project; 

3. The modifi cation of the zoning regulations six 
times during the review of the project without 
alerting the plaintiff—each zoning modifi cation 
affected the plaintiff’s development plan and 
necessitated substantial and costly modifi ca-
tions to the project; meanwhile, the plaintiff 
was busy amending the plan and his SEQR 
documents to comply with the last amended, 
soon-to-be-obsolete zoning law;

4. The refusal of the Town to consider the plain-
tiff’s application while it considered another 
developer’s application;

5. The appointment to the Planning Board of op-
ponents to the plan;

6. The replacement of the Town engineer and 
subsequent cost to bring a new engineer up to 
speed;

7. A delay of months, apparently without reason, 
before the Planning Board would set a public 
hearing, which was then conditioned on paying 
$25,000 in consultant fees, for which invoices 
were not provided in a timely manner; and, 

8. Subsequent review was conditioned on another 
payment of $40,000 in consultant fees. 

In approximately year eight of the review, the 
plaintiff partnered with a business whose representa-
tive was obviously an observant Orthodox Jew, after 
which the town became, according to the plaintiff, 
even more hostile. The plaintiff claimed multiple im-
permissible intentions including that the Town wanted 
to make his property a de facto nature preserve, retali-
ation for commencing lawsuits and “because Plaintiff 
is Jewish, one of his business associates is Jewish…
the Town residents are worried about Plaintiff creat-
ing a Hasidic community.”54 The plaintiff argued that 
the town had reached a “[s]ecret fi nal decision” to 
block him from developing his property and alleged 
violations of several constitutionally protected rights, 
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When § 1103(b) was originally enacted, it was si-
lent on the standard of care, but in 1974, the legislature 
added “reckless disregard” language to the statute.6 
The 1974 amendment provides that the provisions of 
the statute

shall not relieve any person, or team 
or any operator of a motor vehicle or 
other equipment while actually en-
gaged in work on a highway from the 
duty to proceed at all times during all 
phases of such work with due regard 
for the safety of all persons nor shall 
the foregoing provisions protect such 
persons or teams or such operators 
of motor vehicles or other equipment 
from the consequences of their reckless 
disregard for the safety of others.7

This language was added “to soften the outright ex-
emption of vehicles engaged in road work from the 
rules of the road, allowing them to drive at any speed 
or in any manner ‘which suits their fancy, without any 
prohibition from the Vehicle and Traffi c Law.’”8 It im-
posed a “minimum standard of care”—reckless disre-
gard—on drivers of such vehicles.9 

Reckless disregard requires more than a momen-
tary lapse in judgment. As one court stated:

[It] demands more than a showing 
of a lack of due care under the cir-
cumstances—the showing typically 
associated with ordinary negligence 
claims. It requires evidence that the 
actor has intentionally done an act of 
an unreasonable character in disregard 
of a known or obvious risk that was 
so great as to make it highly probable 
that harm would follow and has done 
so with conscious indifference to the 
outcome.10

The Joint Legislative Committee that convened to 
revise the Vehicle and Traffi c Law expressed concern 
about granting vehicles engaged in road work the 
benefi t of the same lesser standard of care enjoyed by 
emergency vehicles. The committee observed that the 
“reason for extending emergency privileges to non-
emergency vehicles…is not apparent…The danger to 
highway users and true emergency vehicles is greatly 
increased by the special status which is unnecessarily 
given to non-emergency vehicles.”11

In 1957, the legislature 
created a uniform set of 
traffi c regulations by en-
acting what is now “Title 
VII—Rules of the Road” 
of the Vehicle and Traffi c 
Law.1 Although this statute 
provides that “it is a traffi c 
infraction for any person to 
do any act or fail to perform 
any act” required by Title 
VII, certain notable excep-
tions have been carved out.2 

Often the benefi ciaries of these exceptions to the rules 
of the road are municipalities. A Fourth Department 
decision, affi rmed by the Court of Appeals, has dra-
matically narrowed one of these exceptions.3

“Despite the broad statutory language, 
courts have narrowly construed 
the situations in which a municipal 
defendant is afforded the reckless 
disregard standard of care.”

Vehicle and Traffi c Law § 1103
The fi rst such exception appears in Vehicle and 

Traffi c Law § 1103. Section 1103(a) exempts the “driv-
ers of all vehicles owned or operated by the United 
States, this state, or any county, city, town, district, or 
any other political subdivision of the state” from the 
rules of the road.4 Section 1103(b) further specifi es the 
exception:

[u]nless specifi cally made applicable, 
the provisions of this title… shall not 
apply to persons, teams, motor ve-
hicles, and other equipment while ac-
tually engaged in work on a highway 
nor shall the provisions of subsection 
(a) of section twelve hundred two ap-
ply to hazard vehicles while actually 
engaged in hazardous operation on or 
adjacent to a highway but shall apply 
to such persons and vehicles when 
traveling to or from such hazardous 
operation.5 

Disregarding Rules of the Road: Emergency Vehicles 
Finish Behind Road Work Vehicles
By Karen M. Richards
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not apply to a driver who is traveling from one work 
site to another.”19 Therefore, the standard of care to be 
applied at trial was ordinary negligence.20

There is no doubt that § 1103 affords drivers of 
road work vehicles, and the municipalities that are vi-
cariously liable for their conduct, a substantial defense 
to injury-causing conduct that does not comply with 
the rules of the road. Liability is limited to reckless 
disregard for the safety of others if they were actually 
engaged in work on or adjacent to a highway at the 
time of an accident. However, if the vehicles were not 
engaged in such work, the lower ordinary negligence 
standard of care applies.

Vehicle and Traffi c Law § 1104
Vehicle and Traffi c Law § 1104 does not afford 

drivers of “authorized emergency vehicles” engaged in 
an “emergency operation” as much freedom to disre-
gard rules of the road as § 1103 gives to drivers of road 
work vehicles.21 In fact, § 1104(b) specifi cally allows 
emergency drivers, when engaged in an emergency 
operation, to disregard only the following rules of the 
road:

1. Stop, stand or park irrespective of [Vehicle and 
Traffi c Law provisions];

2. Proceed past a steady red signal, a fl ashing red 
signal or a stop sign, but only after slowing 
down as may be necessary for safe operation;

3. Exceed the maximum speed limits so long as 
doing so does not endanger life or property; 
and,

4. Disregard regulations governing directions of 
movement or turning in specifi ed directions.22

Notwithstanding the exemptions provided to 
emergency vehicles in § 1104, the statute further cau-
tions emergency vehicle drivers that “[t]he foregoing 
provisions shall not relieve the driver of an authorized 
emergency vehicle from the duty to drive with due 
regard for the safety of all persons, nor shall such 
provisions protect the driver from the consequences 
of his reckless disregard for the safety of others.”23 
Thus, if the conduct causing the accident does not fall 
within one of the categories of privileged conduct set 
forth in § 1104(b), the standard of care for determining 
civil liability is governed by the principles of ordinary 
negligence.24 

In 2011, the Court of Appeals in Kabir v. County 
of Monroe analyzed the circumstances under which 
the reckless disregard standard of care provided in § 
1104(e) applies to drivers of authorized emergency ve-
hicles.25 In Kabir, the accident occurred when a police 
deputy was responding to a radio call of a possible 

Despite the broad statutory language, courts have 
narrowly construed the situations in which a munici-
pal defendant is afforded the reckless disregard stan-
dard of care. For example, “the exemption turns on 
the nature of the work being performed (construction, 
repair, maintenance or similar work)—not on the na-
ture of the vehicle performing the work.”12 In Guzman 
v. Bowen, the plaintiff was allegedly injured when the 
vehicle she was driving came into contact with a gar-
bage truck owned by the City of New Rochelle.13 The 
court noted that “Vehicle and Traffi c Law § 1103(b) ap-
plies only to vehicles ‘actually engaged in work upon 
a highway,’ which is limited to vehicles performing 
‘construction, repair, maintenance or similar work.’”14 
At the time of the accident, the garbage truck was en-
gaged in ordinary municipal refuse collection, which 
was not construction, repair, maintenance or similar 
work. Therefore, the statute was inapplicable and the 
ordinary negligence standard applied in this action.15

To be entitled to the § 1103 exemption, a mu-
nicipality must also have a responsibility to perform 
the road work. In Niro v. Village of Lake George, the 
defendant was employed by the Village as acting 
superintendent of highways.16 He was permitted to 
take a village truck to his home in a nearby town be-
cause, as the acting superintendent, he was on call 24 
hours. While home, he used the village truck to plow 
his own driveway. After backblading snow from his 
driveway into the street and then plowing the snow 
out of the street, he backed up to reenter his driveway 
and collided with the plaintiff’s vehicle, causing in-
juries to the plaintiff. The court found that the acting 
superintendent was not acting within the scope of his 
village employment and neither he nor the Village of 
Lake George were entitled to the reckless disregard 
standard of care because they had no responsibility 
for snow removal in another municipality’s territorial 
limits. His status at the time of the accident “was no 
different from any private snow removal contractor 
plowing a client’s driveway.”17

Moreover, § 1103(b) is applicable only if the vehicle 
was actually performing work on a highway at the 
time of the accident. In Hofmann v. Town of Ashford, the 
plaintiff sustained injuries when her vehicle collided 
with a snowplow at an intersection.18 At the time of 
the collision, the snowplow driver was not engaged in 
plowing his assigned route, but rather, was traveling 
from one part of his route to another by way of a road 
that he was not responsible for plowing. The sole is-
sue in this case was whether the snowplow driver was 
actually engaged in work on a highway at the time of 
the collision. The court reasoned that inclusion of the 
phrase “actually engaged in work on a highway” indi-
cated that the § 1103(b) exemption applies only when 
such work was in fact being performed at the time of 
the accident. It concluded that “[t]he exemption does 
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ry judgment. Post-Kabir it would appear that the courts 
must deny any similar motions.

In another case decided prior to Kabir, Palmer v. 
City of Syracuse, a police offi cer was responding to a 
radio call to assist another police offi cer.31 As the as-
sisting offi cer approached an intersection with lights 
and sirens activated, his direction of travel had a red 
stop light. He stopped before entering the intersection, 
then inched forward into the lane but collided with the 
plaintiff’s vehicle. The municipal defendants success-
fully demonstrated that this conduct did not amount 
to the reckless disregard for the safety for others, and 
the case was dismissed against them. It is unlikely the 
court would have made the same decision following 
Kabir.

In a post-Kabir case, LoGrasso v. City of Tonawanda, 
the conduct of the vehicle was similar to that in Palmer, 
and yet, the court in LoGrasso held that the reckless 
disregard standard, the standard applied in Palmer, 
did not apply.32 In LoGrasso, the plaintiff allegedly sus-
tained injuries when the vehicle he was driving was 
struck by a police vehicle being driven by a detective. 
While engaged in an emergency operation, the detec-
tive stopped and looked both ways before entering the 
intersection and striking the plaintiff’s vehicle. Since 
stopping and looking both ways before entering into 
the intersection was not specifi c conduct exempted 
from the rules of the road, the Fourth Department 
concluded that the detective’s injury-causing conduct 
was governed by the principles of ordinary negligence. 
Thus, the caution exercised by the detective worked in 
favor of the plaintiff, but against the detective.

Similarly, in another post-Kabir case, the conduct 
in question was also governed by ordinary negligence 
principles. In Gonzalez v. City of New York, a fi re truck 
being driven to the scene of an emergency collided 
with a van, injuring one of its passengers.33 The driver 
of the fi re truck had stopped at an intersection and was 
turning right with the traffi c light in his favor when 
the collision occurred. The court found that the fi re 
truck driver “was not stopping, standing or parking 
in violation of the rules of the road, proceeding past a 
red signal or stop sign, speeding, or proceeding in the 
wrong direction or making an unlawful turn”—con-
duct permitted by § 1104(b). Accordingly, it ruled that 
his conduct was not governed by the reckless disregard 
standard of care in Vehicle and Traffi c Law § 1104(e).34

By contrast to LoGrasso and Gonzalez, the injury-
causing conduct in Spencer v. Astralease Assoc., Inc., 
decided after Kabir, was privileged.35 As the vehicle 
driven by the infant plaintiff’s mother proceeded 
through an intersection with a green light in her favor, 
it was struck by an ambulance responding to an emer-
gency situation. “The evidence established that [the 
ambulance driver] activated his siren and emergency 

burglary in progress. He momentarily took his eyes 
off the road to glance down at his mobile data termi-
nal to ascertain the location of the burglary. When he 
lifted his gaze, he realized that traffi c had slowed, and 
although he immediately applied his brakes he was 
unable to stop before rear-ending the vehicle in front 
of him. Although he may arguably have been involved 
in an emergency operation, taking his eyes off the road 
to glance down at his mobile data terminal was not 
conduct that fell within one of the specifi ed categories 
of § 1104(b).26 Thus, the applicable standard for deter-
mining the defendants’ liability was the standard of 
ordinary negligence.27

In reaching its conclusion, the majority in Kabir 
reasoned that if the legislature wanted to create a 
safe harbor from ordinary negligence for emergency 
vehicles, it could easily have done so by structuring § 
1104(a) and (b) the same as § 1103(b) to exempt emer-
gency vehicles from all the rules of the road, subject to 
any statutory exceptions.28 Inasmuch as the legislature 
did not see fi t to do so, the Court determined that the 
reckless disregard standard of care in § 1104(e) must 
be limited to accidents or incidents caused by an au-
thorized emergency vehicle involved in an emergency 
operation while engaged in one of the four enumer-
ated categories of privileged conduct exempt from the 
rules of the road. 

However, the decision in Kabir was not unani-
mous. Justice Graffeo, in her dissent, in which Justices 
Ciparick and Smith concurred, wrote:

By concluding that the conduct of a 
driver of an emergency vehicle in-
volved in an emergency operation 
should be assessed under the reck-
less disregard standard of care under 
Vehicle and Traffi c law § 1104(e) only 
when the driver is engaged in one 
of the activities privileged in section 
1104(b), the majority reads a limita-
tion into section 1104(e) that I believe 
is unworkable, incompatible with our 
precedent and unwarranted given the 
language in the statute.29

Prior to Kabir, cases were dismissed even though 
the injury-causing conduct of the driver was not 
listed in § 1104(b). For example, in Hughes v. Chiera, a 
case where the facts closely resemble those in Kabir, 
a police offi cer driving a patrol car responded to an 
emergency operation following his receipt of a police 
dispatch.30 While replacing the microphone into its 
holder, he looked down, and the patrol car rolled into 
the intersection where it collided with another vehicle. 
The municipal defendants established as a matter of 
law that the offi cer’s conduct did not rise to the level 
of reckless disregard, and accordingly, the Fourth De-
partment reversed the lower court’s denial of summa-
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will be applied to virtually all accidents involving 
vehicles engaged in road work but only a subset of ac-
cidents involving emergency responders.”38

“Unless the legislature amends § 1104
to comport more closely to the 
language in § 1103, municipalities may 
find that the injury-causing conduct of 
their emergency vehicle drivers could 
potentially result in costly liability to the 
municipalities.”

Following Kabir, cases that might previously have 
been dismissed against a municipality are now being 
tried, giving plaintiffs the opportunity to prove that 
they sustained a “serious injury” within the meaning 
of New York’s No-Fault Law as a result of a collision 
with an authorized emergency vehicle. Unless the 
legislature amends § 1104 to comport more closely to 
the language in § 1103, municipalities may fi nd that 
the injury-causing conduct of their emergency vehicle 
drivers could potentially result in costly liability to the 
municipalities.
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lights prior to the accident and hit the ambulance’s air 
horn several times and slowed his rate of speed as he 
approached the intersection.”36 He thus had a quali-
fi ed privilege to proceed through the red light because 
Vehicle and Traffi c Law § 1104(b)(2) provides that the 
driver of an authorized emergency vehicle, such as an 
ambulance, may, after slowing down, proceed past a 
steady red signal. Accordingly, the court found that 
since there was no evidence that the ambulance driver 
acted with reckless disregard for the safety of others 
during an emergency operation, the owner of the am-
bulance and the driver of the ambulance were entitled 
to summary judgment.

The decisions in LoGrasso, Gonzalez, and Spencer 
underline the concerns voiced by Justice Graffeo in 
Kabir:

The majority’s new rule is also incon-
sistent with the public policy underly-
ing section 1104 because it creates an 
unjustifi able distinction that extends 
the protection of qualifi ed immunity 
only to police, fi re or ambulance per-
sonnel who speed, run a red light or 
violate a handful of other traffi c laws 
while responding to emergency calls. 
Thus, the majority holding has the 
perverse effect of encouraging conduct 
directly adverse to the public policy 
of requiring emergency responders to 
exercise the utmost care during emer-
gency operations.37

The result of Kabir is that an emergency responder 
who chooses to follow the rules of the road and ex-
ercises caution when proceeding to an emergency is 
now faced with the possibility that the exercise of cau-
tion may give rise to civil liability under the ordinary 
negligence standard. On the other hand, if a driver of 
an emergency vehicle engages in conduct permitted 
by § 1104(b), conduct inconsistent with the rules of the 
road, he may not be liable unless he acts in reckless 
disregard for the safety of others.

Conclusion
Road workers are exempt from following the rules 

of the road and are liable for conduct that evinces a 
reckless disregard for the safety of others. Emergency 
responders, on the other hand, who must make split-
second decisions when responding to an emergency, 
are held to the reckless disregard standard only if their 
conduct falls within very limited statutorily enumer-
ated exemptions. As dissenting Justice Graffeo wrote 
in Kabir, “Because road workers are exempt from all 
of the provisions of the Vehicle and Traffi c law (except 
DWI and DWAI), the end result [of the majority’s deci-
sion in Kabir] is that the ‘reckless disregard’ standard 
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After a detailed study of the ethics provisions of 
the Charter in 1957 and 1958, the state legislature and 
the Council in 1959 enacted major changes to the City’s 
ethics laws, including most of the substantive provi-
sions of the City’s current confl icts of interest law in 
Charter Chapter 68, and established the Board of Ethics 
to render advice to public servants on the provisions of 
the ethics code.6 That Board of Ethics consisted of the 
Corporation Counsel, the Director of Personnel, and 
three public members appointed by the mayor who 
were to serve without compensation.7 In the Charter 
amendments of 1975, these provisions were expanded 
and shifted to a new Chapter 68 of the Charter.8 Finally, 
in 1988 and 1989, Chapter 68 was amended to create 
the fi ve-member Confl icts of Interest Board as an inde-
pendent body and to add to that body’s responsibilities 
confl icts of interest training, administration of annual 
disclosure, and enforcement.9

Moving from municipal government to the federal 
government, we see that the real watershed in ethics 
laws in the United States occurred at the federal level 
during the Civil War Era.

The Civil War
The Civil War caused a major procurement ef-

fort by the federal government and a correspond-
ing amount of corruption by various providers. The 
word “shoddy” came into use during the Civil War to 
describe the many inferior and defective goods pur-
chased by the federal government for use by Union 
soldiers. The term applied to everything from rifl es 
and tents to shoes, blankets and uniforms.10

Revulsion against such fraud led to the passage 
of the False Claims Act on March 2, 1863.11 The False 
Claims Act, also known at the time as the “Lincoln 

This is the second part 
of an article providing 
an abbreviated history of 
government ethics laws. 
In the fi rst part, which ran 
in the previous issue of 
the Municipal Lawyer, we 
spanned the centuries and 
the globe, starting with 
the code of Hammurabi, 
promulgated by the King 
of Babylon in the 18th 
century B.C.E., and con-
cluding with the Empire 
Public Offi cials Law of 1873 in Bismarck’s Germany. In 
this part, we focus our attention on New York City and 
the United States, starting with municipal ethics laws 
and then turning to the relevant federal laws. And, as a 
reminder of the relative youth of the United States, our 
survey covers less than two centuries, as we start with 
a law imposing restrictions on New York City’s Board 
of Alderman in 1830.

We reiterate a major caveat to this article: none of 
the authors is a historian, let alone a legal historian or 
philosopher or theologian. We therefore welcome any 
corrections or additions to the examples cited in this 
article, corrections and additions that they will seek to 
post on the Section’s website. 

NYC’s Board of Alderman Restrictions of 1830
Starting with New York City in 1830, one notes the 

enactment of a law prohibiting members of the New 
York City Board of Aldermen and Board of Assistants 
from having any direct or indirect interest in any con-
tract, the expense or consideration of which was to be 
paid under an ordinance of the Common Council.2 The 
Board of Aldermen, together with the Board of Coun-
cilmen, formed the Common Council, the forerunner 
of the City Council.3

This provision was expanded over the years. By 
1901, it included a prohibition on buying one’s City 
offi ce, in language virtually identical to today’s N.Y.C. 
Charter §§ 2604(b)(10) and 2606(c).4 The 1938 revi-
sion to the Charter expanded the provision further to 
prohibit certain appearances before City agencies or 
against the interests of the City, the forerunner of cur-
rent Charter §§ 2604(b)(6)-(8), as well as the acceptance 
of gratuities, the forerunner of Charter § 2604(b)(13).5

An Abbreviated History of Government Ethics Laws—
Part II1

By Mark Davies, Steven G. Leventhal and Thomas J. Mullaney
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Act also prohibited retaliatory discharge or demotion 
of government employees for political reasons, and 
prohibited solicitation of campaign contributions on 
federal government property.

The Pendleton Act also created the United States 
Civil Service Commission. Initially, the Act applied 
to about ten percent of the federal civilian workforce. 
However, by 1896, a provision allowing outgoing presi-
dents to protect their patronage appointees by con-
verting their jobs to civil service positions led to most 
federal employees holding civil service titles. One such 
outgoing president was Arthur, who lost the support of 
his party due to his support of civil service reform.

In an 1887 essay entitled “The Study of Adminis-
tration,”19 Woodrow Wilson said that: 

…we must regard civil-service reform 
in its present stages as but a prelude 
to a fuller administrative reform. We 
are now rectifying methods of ap-
pointment; we must go on to adjust 
executive functions more fi tly and to 
prescribe better methods of executive 
organization and action. Civil-service 
reform is thus but a moral prepara-
tion for what is to follow. It is clearing 
the moral atmosphere of offi cial life 
by establishing the sanctity of public 
offi ce as a public trust, and, by mak-
ing service unpartisan, it is opening 
the way for making it businesslike. By 
sweetening its motives it is rendering 
it capable of improving its method of 
work. 

In 1889, President Benjamin Harrison appointed 
Theodore Roosevelt as United States Civil Service 
Commissioner, based on Roosevelt’s support of the 
New York State Civil Service Act of 1883, as well as his 
enthusiasm and effectiveness in challenging political 
corruption in New York. After only one week in offi ce, 
Commissioner Roosevelt recommended the removal of 
examination board members in New York for selling 
test questions to the public for $50. Later, he had sup-
porters of President Harrison arrested for buying votes 
in Baltimore.20

The assassination in 1901 of another president, 
William McKinley, resulted in the elevation of then 
Vice-President Theodore Roosevelt to President of the 
United States. As President, Roosevelt signifi cantly 
expanded the federal government and introduced 
reforms that evolved into the modern merit system. 
Roosevelt-era reforms included the adoption of a defi -
nition of “just cause” for dismissal, stricter enforcement 
of restrictions against political activities by federal 
offi cials, prohibitions against the payment of illegally 

Law,”12 made it a criminal offense to submit any false 
or fraudulent bill or claim for the purpose of obtaining 
payment from the United States. Punishment was by 
fi ne or imprisonment as a court martial may adjudge, 
excepting only the death penalty. The law also con-
tained a “qui tam” provision,13 which allowed any 
person to bring a suit in his own name, as well as that 
of the United States, to recover the amount of a false 
claim against the government. If the suit was success-
ful, the plaintiff would receive half of the forfeiture 
and the other half would be paid to the United States.

Various other statutes enacted during or about the 
time of the Civil War also addressed the avoidance of 
fraud and confl icts of interest. On February 26, 1853, 
Congress enacted “An Act to Prevent Frauds upon the 
Treasury of the United States,” which forbade any of-
fi cers of the U.S., and any members of Congress, from 
accepting any payment, or any share in a claim against 
the U.S., in exchange for aiding the prosecution such 
claims.14 The same statute also made it a crime to offer 
anything of value to a member of the Senate or House 
of Representatives with intent to infl uence his vote 
or decision on any question and also criminalized the 
acceptance of such a payment. The penalties included 
fi ne and imprisonment, as well as forfeiture of one’s 
public offi ce and permanent disqualifi cation from 
holding public offi ce in the United States. In response 
to further ethical abuses during the Civil War, the 
statute was extended and applied to a wider range of 
matters and proceedings.15

On July 16, 1862, Congress enacted another statute 
that forbade any member of Congress from accepting 
anything of value in exchange for his aid to anyone in 
procuring any contract, offi ce or place from the U.S. 
government. It provided for punishment by fi ne and 
imprisonment, and also provided that a contract so 
obtained may be declared null and void at the discre-
tion of the President. Furthermore, that member of 
Congress or offi cer would be disqualifi ed from hold-
ing any offi ce under the U.S. government.16

From the Civil War to Watergate: The “Reform 
Era”

The Civil War era corruption in procurement and 
abuses of the spoils system led to a reform move-
ment that continued through the middle of the 20th 
Century. 

The assassination of James Garfi eld in 1880 by a 
disappointed offi ce seeker rallied public support for 
civil service reform.17 Garfi eld’s successor, Chester 
Arthur, embraced the cause and the Pendleton Civil 
Service Reform Act was enacted in 1883.18 The Pend-
leton Act provided for merit appointment in federal 
employment based on competitive examinations. The 
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sponsibility itself. The public and the profession took 
note of the fact that virtually all of the leading partici-
pants in the Watergate scandal were lawyers, including 
the President, the Attorney General, and many of their 
top assistants. By one count, twenty-nine lawyers were 
the subjects of disciplinary proceedings as a result of 
Watergate.26

“The Watergate scandal resulted in 
two main categories of changes in the 
fields of ethics and government.”

This scandal led to important reforms in the fi eld 
of ethics by the profession itself. In 1974, the year 
when President Nixon resigned, the American Bar As-
sociation (ABA) amended its standards to require all 
accredited law schools to offer mandatory instruction 
in professional responsibility.27 The ABA also started 
the process of revising what would become the Model 
Rules of Professional Conduct. Many state bar examin-
ers added professional responsibility to the subjects 
tested on the bar examinations.28 It should be noted 
that these changes were not enacted by the federal 
government, but by members of the legal profession 
itself through the ABA, state courts, and various state 
bar associations.

The second major category of changes resulting 
from Watergate involved federal legislation designed 
to remedy perceived abuses of governmental powers.29 
Such changes included the 1974 amendments to the 
Freedom of Information Act, the Privacy Act, the Eth-
ics in Government Act (including its special prosecutor 
provisions), the Civil Service Reform Act (including 
its “whistleblower” provisions), the Tax Reform Act of 
1976 (including its tax information disclosure provi-
sions), and the Right to Financial Privacy Act. 

Many of these changes dealt with perceived abuses 
with respect to the gathering or use (of both) of infor-
mation by the government. The 1974 amendments to 
the Freedom of Information Act were designed to force 
the government to reveal more information about itself 
to the public.30 They required in camera inspection of 
records sought to be withheld for national defense 
and foreign policy reasons, and also limited the bases 
for invoking the “investigatory records” exception. 
The Privacy Act of 197431 controlled what the govern-
ment could do with information that it gathered about 
private citizens, as did the disclosure provisions of the 
Tax Reform Act of 1976.32 The Right to Financial Pri-
vacy Act of 197833 limited the government’s access to 
fi nancial records held by banks and other institutions.

The Ethics in Government Act34 required fi nancial 
disclosure by public offi cials, limited their outside 
employment and lobbying, and created the Offi ce of 

appointed civil servants, and the classifi cation of posi-
tions based on their duties.21

Twenty-four years and a World War separated the 
presidencies of Republican Theodore Roosevelt and 
his fi fth cousin, Democrat Franklin Roosevelt. 

President Franklin Roosevelt’s urgent focus at the 
time of his fi rst inauguration in 1933 was economic 
recovery, which, in Roosevelt’s view, was rooted in 
ethical considerations. After assuring Americans that 
the only thing to they had to fear was fear itself, Roo-
sevelt said that material wealth was a false standard 
of success. He decried the false belief that public offi ce 
and high political positions were to be valued only by 
“the standards of pride of place and personal profi t.” 
Roosevelt called for an end to conduct in the fi elds 
of banking and business that gave “a sacred trust the 
likeness of callousness and wrongdoing.” Confi dence, 
Roosevelt stated, “thrives only on honesty, on honor, 
on the sacredness of obligations, on faithful protec-
tion, on unselfi sh performance; without them it cannot 
live.” Restoration of public confi dence called for more 
than “changes in ethics alone.” The Nation, Roosevelt 
said, called for “action, and action now.”22

Roosevelt sparked the Nation into action in the 
form of numerous government programs, collectively 
referred to as the New Deal. The implementation of 
the New Deal programs, the armament and wartime 
preparations, and the United States’ subsequent entry 
into the Second World War dramatically expanded the 
size and role of the federal government, the military 
and American industry. In his famous farewell address 
of 1961, President Eisenhower warned of the dan-
gers of concentrated power in the military-industrial 
complex.23

On July 4, 1966, President Lyndon Johnson signed 
the Freedom of Information Act into law.24 A signing 
statement by the President demonstrated that the leg-
islation sprang from “one of our most essential prin-
ciples: a democracy works best when the people have 
all the information that the security of the nation will 
permit” but noted the need for confi dentiality in mat-
ters of national security and personal privacy.25 The 
scope of the Freedom of Information Act has expanded 
through subsequent legislative enactments, includ-
ing reforms enacted in 1974, following the Watergate 
scandal.

Watergate
The Watergate scandal resulted in two main 

categories of changes in the fi elds of ethics and 
government.

The fi rst major change was a new and increased 
emphasis on the fi eld of ethics and professional re-
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Government Ethics. But the Act’s most direct response 
to Watergate was that, in its original form, it subjected 
various government offi cials to mandatory investi-
gation of any information received by the Attorney 
General regarding a violation of federal law. Prosecu-
tion by a special prosecutor would follow unless the 
Attorney General certifi ed to a court that there were 
no grounds for proceeding. (These matters are now 
governed by 28 C.F.R. Part 600—General Powers of 
Special Counsel.)

“Conflicts of interest, corruption, and 
unethical conduct among government 
officials have haunted humankind 
since the dawn of government itself. 
And for almost as long, or so it would 
seem, laws, rules, regulations, and 
precepts have sought to contain such 
misconduct.”

Among other reforms of federal employment 
practices, the Civil Service Reform Act of 197835 
protected federal employee “whistleblowers” who 
disclosed information that they reasonably believed 
provided evidence of “a violation of law, rule or regu-
lation, gross mismanagement, a gross waste of funds, 
an abuse of authority, or a specifi c and substantial 
danger to public health and safety.” This was obvi-
ously designed to increase the level of scrutiny on the 
operations of the federal government, and to maxi-
mize the chances that dishonesty would be revealed.

Conclusion
Some two decades ago, a story circulated at ethics 

and anti-corruption conferences about three world 
leaders who, upon dying, each posed a question to the 
Creator. President Kennedy asked if the United States 
would ever put a man on the moon. “Sooner than you 
think,” the Creator replied. Chairman Khrushchev 
asked if his nation would ever be able to feed itself. 
The Creator responded, “Yes, with time.” Finally, 
Prime Minister Gandhi asked when corruption would 
fi nally be eliminated. Shedding a tear, the Creator 
answered, “Not in my lifetime.”

Confl icts of interest, corruption, and unethical 
conduct among government offi cials have haunted 
humankind since the dawn of government itself. And 
for almost as long, or so it would seem, laws, rules, 
regulations, and precepts have sought to contain such 
misconduct. As municipal attorneys, we are called to 
continue that struggle.
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2. Procedures and Protocol Under Federal Law

The Committee responds to local disasters caused 
by accident or incident, and not to those affecting 
larger geographic areas resulting from storm damage, 
fl ooding and the like.1

Established in the aftermath of the crash of TWA 
Flight 800 in 1996, as noted earlier, the Committee has 
since responded to the following disasters: the Amtrak 
crash in Syracuse in January 2001; the terrorist attacks 
on September 11, 2001, in New York City; the crash 
of American Airlines Flight 587 in New York City in 
November 2001; the Charter bus crash in Rochester 
in January 2005; the Continental Airlines Flight 3407 
crash in Buffalo in February 2009; the American Civic 
Center shooting in Binghamton in April 2009; and the 
Bronx bus crash in April 2011. 

The Committee responds at the offi cial request 
of the National Transportation Safety Board (NTSB), 
New York State Offi ce of Emergency Management 
(NYSOEM), Federal Emergency Management Agency 
(FEMA), New York State Police (NYSP), Port Author-
ity of NY & NJ (NY/NJPAPD), or the New York City 
Offi ce of Emergency Management (NYCOEM), as well 
as other government disaster relief or law enforcement 
agencies. In addition, the NYSBA President (or Pres-
ident-Elect) or his/her designee has the discretion to 
implement the Response Plan without a formal request 
from a government agency. 

The NTSB is an independent federal agency 
charged by Congress to investigate all civil aviation 
accidents in the United States and signifi cant accidents 
in other modes of transportation, including railroad, 
highway, marine and pipeline. The NTSB determines 
the probable cause of accidents and issues safety rec-
ommendations aimed at preventing future accidents. 
The NTSB functions independently from the Depart-
ment of Transportation (DOT) and agencies such as the 
Federal Aviation Administration (FAA).

The NTSB operates in the context of the following 
legal landscape. In 1996, the Aviation Disaster Family 
Assistance Act2 was enacted following several major 
aviation accidents in which air carriers, local respond-
ers, and federal agencies did not provide an effective 
coordinated effort to meet the needs of family mem-
bers and survivors. The legislation requires air carri-
ers to have plans detailing the notifi cation to family 
members about an accident, the handling of manifests, 
the training of support personnel, the management of 

The New York State 
Bar Association (NYSBA) 
Committee on Mass Disas-
ter Response was formed in 
the aftermath of the crash 
of TWA Flight 800 off Long 
Island in 1996. Two hun-
dred and thirty people were 
killed in that tragic accident. 
For the legal profession, 
there were painful and 
sobering lessons learned, 
including, fi rst, an unseem-
ly readiness of some lawyers to unlawfully exploit 
such tragic circumstances for professional gain; and, 
second, a lack of organization on the part of voluntary 
bar associations to help. With no legal organization in 
place to prevent unlawful solicitation or to explain the 
legal process and answer legal questions raised by the 
victims and their families, families and friends of the 
crash victims continued to experience confusion and 
frustration in the aftermath of the accident.

The NYSBA formed its Committee on Mass Disas-
ter Response to address these problems. This article 
provides an introduction to the Committee. The fi rst 
part of the article provides an overview of the Com-
mittee, describing the purpose of the Committee and 
the procedures governing its actions. In the second 
part, the article discusses some of the frequently asked 
questions that arise when a mass disaster incident 
occurs and provides summary answers and resources 
available to address those questions.

Part One: An Overview of the Committee on 
Mass Disaster Response

1. Mission Statement

The mission statement of the NYSBA Committee 
on Mass Disaster Response states that the Committee 
seeks to aid victims of mass disasters by (1) providing 
free, short-term legal assistance to victims in the imme-
diate aftermath of the disaster; and (2) preventing un-
lawful solicitation of victims. The Committee’s mission 
is to respond to the needs of a vulnerable population 
in the long tradition of pro bono service, thus helping 
to remind the public and members of the legal pro-
fession that lawyers are deeply committed to human 
welfare and to the higher goal of serving others.

An Introduction to the New York State Bar Association 
Committee on Mass Disaster Response
By Howard Protter
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In addition, a Joint Family Support Operations 
Center (JFSOC) is established at the same location and 
will serve as the focal point for coordination between 
representatives from federal agencies and local gov-
ernment emergency services. Information for daily 
family briefi ngs is obtained through the JFSOC. These 
briefi ngs update families on the progress of the inves-
tigation and allow for questions to be asked of the IIC, 
other NTSB personnel, the medical examiner or coro-
ner, and other parties to the investigation. 

Under these Acts, the NTSB designated the Red 
Cross as the “independent nonprofi t organization” to 
provide for the emotional well-being of the survivors 
and the families of those who have perished or were 
injured in a disaster. Red Cross-trained personnel are 
deployed to the site and to the local/state government 
emergency operations center. They provide physical 
and emotional support in a nonintrusive and respectful 
manner. Canteen services may be provided for family 
members and rescue and recovery workers. The Red 
Cross is commissioned to establish and to implement 
a system to control and manage volunteers who arrive 
at the scene (and are often referred to as “spontaneous 
volunteers”) and other voluntary organizations that 
wish to assist in the response. The Committee works 
closely with the Red Cross and is stationed at the Fam-
ily Assistance Center.

Mass disasters are newsworthy events. Experience 
has shown that Committee members quickly learn of 
disasters through the media. The Committee Chair (or 
Vice-Chair), with the prior approval of the State Bar 
President, is authorized to reach out to government 
agencies, including, but not limited to, NYSOEM and 
NYCOEM, to offer assistance. Because NYSOEM is in 
immediate contact with law enforcement and disaster 
relief agencies on the scene, the Committee frequently 
relies on NYSOEM to relay the Committee’s offer of 
assistance and to enable the Committee members to be 
allowed access to the site. There is no requirement that 
NYSOEM be used as a conduit if other relationships 
make a direct offer of assistance preferable, such as 
with County Emergency Managers or local law en-
forcement offi cials. In the case of an air or rail disaster 
the Committee Chair will reach out to NTSB to arrange 
for access at the earliest possible time to any Family 
Assistance Center that is established. 

3. NYSBA Responsibilities and Functions

Committee members are issued NYSBA photo IDs, 
as well as an offi cial NSYBA “Disaster Response Team” 
insignia, and business cards. (The individual members’ 
personal business cards are not used.) The Committee 
makes arrangements with the governmental agency 
controlling the disaster response to gain admission to 
the family assistance center. Typically, that entity will 
issue to each responding Committee member a disas-

personal effects, and the coordination of memorials. 
It also tasks the NTSB with coordinating the efforts of 
the air carrier, local responders, and federal agencies 
for the family assistance response. This includes coor-
dination for the recovery and identifi cation of victims 
and the release of accident investigation information 
to family members while at the accident location and 
during the investigative process. The legislation ap-
plies to any domestic or foreign commercial aviation 
accidents occurring within the United States, its ter-
ritories, possessions, and territorial seas that result in a 
major loss of life.3

In 2008, Congress enacted similar legislation fo-
cusing on rail passenger accidents. The Rail Passenger 
Disaster Family Assistance Act sets out comparable re-
quirements for Amtrak and future intra- and interstate 
high-speed passenger rail operators and the NTSB.4 

Upon notifi cation of a major accident, the NTSB 
launches a “Go-Team.” On 24-hour alert, this team of 
experienced NTSB personnel brings focused technical 
knowledge to the accident investigation. In an avia-
tion accident, a Go-Team is led by the investigator-in-
charge (IIC) and typically includes specialists trained 
in witness interviews, aircraft systems and structures, 
maintenance, operations, air traffi c control and meteo-
rology. An NTSB Board Member often accompanies 
the team and serves as the Board spokesperson. Trans-
portation Disaster Assistance specialists coordinate the 
resources of the various agencies assisting families. 
Media interactions are organized by an NTSB Public 
Affairs Offi cer. 

The Aviation Disaster Family Assistance Act of 
1996 requires the NTSB to coordinate the disaster 
response resources of federal, state, local, and volun-
teer agencies. The Board’s staff of experienced disaster 
responders works closely with these agencies and the 
airline to meet the needs of aviation disaster victims 
and their families. Family counseling, victim identifi -
cation and forensic services, communicating with for-
eign governments, and translation services are some 
of the services the Board coordinates.

Soon after an accident, the air (or rail) carrier will 
establish a Family Assistance Center (FAC), which is 
managed by Offi ce of Transportation Disaster Assis-
tance (TDA), and is typically located in a hotel, con-
ference center, or similar setting agreed upon by the 
airline and the TDA Director.5 Consideration is given 
to security, quality of rooms and facilities, and privacy 
for family members when selecting the FAC location. 
The FAC is a secure meeting place for accident sur-
vivors, family members, and friends to receive infor-
mation regarding the accident investigation, victim 
identifi cation process, management of personal effects, 
and the provision of disaster crisis counseling services. 



56 NYSBA  Municipal Lawyer  |  Fall 2013  |  Vol. 27  |  No. 3 

are aware that a court could fi nd that an attorney-client 
relationship was formed, notwithstanding the writ-
ten disclaimer.7 Further, since victims are approach-
ing Committee members in their capacity as lawyers 
and are seeking legal advice, NYSBA Counsel is of the 
opinion that communications between victims and 
Committee members should be treated as privileged.8

Were a Committee member to be sued for legal 
malpractice for action within the scope of his or her 
duties as a Committee member, no policy of insurance 
maintained by the NYSBA provides a defense or in-
demnifi cation. Each member maintains his or her own 
malpractice insurance, either individually or through 
his or her respective employer.

Although there are a number of “Good Samaritan” 
laws in New York, none appear to cover the antici-
pated activities of Committee members. However, the 
Volunteer Protection Act provides in relevant part that 
no volunteer of a nonprofi t organization shall be liable 
for harm caused by an act or omission, if the volun-
teer was acting within the scope of the volunteer’s 
responsibilities and the harm was not caused by willful 
or criminal misconduct, gross negligence, reckless 
misconduct, or a conscious, fl agrant indifference to 
the rights or safety of the individual harmed by the 
volunteer.9

Committee members are trained to be aware of the 
structural, functional, practical and ethical limitations 
on providing legal assistance to victims (not to men-
tion their own substantive competence) and tailor their 
answers accordingly. In all circumstances, it is appro-
priate for a Committee member to say that he or she 
does not have an immediate answer to a question, but 
will endeavor to secure one, either from another source 
or by referring them to an attorney referral program. 
Experience at family assistance centers reveals that 
Committee members are viewed more broadly as prob-
lem solvers than as lawyers, not only by the victims 
but also by responding agencies. 

As also noted earlier, the other important responsi-
bility of the Committee in responding to a mass disas-
ter occurrence is to discourage and prevent unlawful 
solicitation of victims and their family members. The 
Committee’s experience in responding to aviation and 
rail disasters has shown that personal injury lawyers 
and their agents or employees arrive at the disaster 
scene (or where families are gathering) before the 
police and other authorities restrict access. As a result, 
Committee members must respond quickly, even 
within the fi rst hours of a disaster. A prompt response 
enables Committee members to begin the process of 
monitoring for unlawful solicitation, posting signs in 
an effort to prevent solicitation, advising victims and 
law enforcement of the ethical and legal prohibitions 
regarding lawyer solicitation, and issuing strong public 
statements warning against such solicitation.

ter-specifi c credential that authorizes access to areas 
where victims and their family members are gathered.

As noted earlier, a primary responsibility of the 
Committee is to provide a rapid response to disasters 
and to provide short-term pro bono legal assistance 
outside of an attorney-client relationship. The Com-
mittee does not represent victims and does not serve 
as their lawyers. The victims are not pro bono clients 
of Committee members and they also cannot be or 
become fee-paying clients. If victims have legal needs 
that require specialized knowledge or ongoing as-
sistance, the Committee is authorized to refer them to 
traditional pro bono services, including lawyer refer-
ral services maintained by NYSBA, the American Bar 
Association Young Lawyers Division if they respond 
to the disaster, or local bar associations. Committee 
members on their own do not make referrals to an 
individual lawyer or law fi rm. 

Committee members are normally called upon 
to answer specifi c questions about such specialized 
matters as the issuance of death certifi cates, competing 
claims by family members to the release of the remains 
or property of the decedent, estate, guardianship 
and family law issues, landlord-tenant issues, motor 
vehicle questions and immigration concerns. Typically, 
Committee members will staff a table or a room at a 
family assistance center and be available to address the 
broad range of legal questions that may come up. The 
Committee member’s response will depend on the na-
ture of the questions presented, the knowledge of the 
Committee members and other volunteer lawyers on 
site, and the ability to access specialized knowledge of 
NYSBA volunteers or attorney referral services main-
tained by the NYSBA and other bar groups. 

The Response Plan contemplates that Committee 
members will do screening, intake, and referral, where 
possible, in order to ensure that attorneys with the req-
uisite knowledge will answer legal questions. Commit-
tee members may obtain the information for the victim 
(serving as a conduit) or may make arrangements for 
the victim to contact other lawyers through appropri-
ate channels. If a question falls within a Committee 
member’s area of practice or the member believes 
he or she can answer the question, the member may 
provide an answer. In any such instance, the member 
makes clear to the victim that the member is not serv-
ing as the victim’s lawyer, and that the information 
should be confi rmed with the victim’s own lawyer.

Counsel for the NYSBA has rendered an opinion 
that the provision of legal assistance in the context of 
a free legal clinic as contemplated by the Response 
Plan is unlikely to create an attorney-client relation-
ship, at least where a written disclaimer of any such 
relationship is provided to the victim.6 The actions of 
Committee members should not give rise to exposure 
for legal malpractice liability. However, those involved 
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and practices, and a small number of non-lawyers who 
bring special skills and experience in working with 
victims of mass disasters. Committee members serve 
minimum three-year terms and receive training specifi -
cally designed to help victims of disasters. Committee 
members are trained in the National Incident Manage-
ment System (NIMS) and attend a three-day course on 
Family Assistance Centers at the National Transporta-
tion Safety Board’s Training Center in Virginia.16

Part Two: Frequently Asked Questions (FAQs)
The Committee has operated for more than a de-

cade and has responded to a number of mass disaster 
occurrences. Over time, it has consistently encountered 
a number of issues and questions. This part of the ar-
ticle discusses those issues and questions and provides 
some guidance and answers. 

1. Multiple Languages

Past experience has shown that many victims and 
their families will be fl uent in a language other than 
English. In the World Trade Center attack on 9/11 and 
American Airlines Flight 587 crash, the Committee 
relied upon members of the New York City Bar who 
were fl uent in dialects spoken by victims. The Commit-
tee also availed itself of bilingual attorneys and others 
to construct warnings, no solicitation signs, and bro-
chures in the language common to the victims, which 
were placed throughout the assistance center. 

2. General Status Information

Many family members approach Committee mem-
bers as a source of general information, which may or 
may not be legal in nature. In prior disaster occurrenc-
es, such as 9/11 or the airplane crashes noted earlier, 
it was necessary for Committee members stay up to 
date on all briefi ngs given at the site by the control-
ling agencies. This enabled members to communicate 
updates to anyone inquiring about status or whose 
inquiry arose from an issue presented at the briefi ngs. 
It was equally important to be in personal contact with 
all agencies at the site in order to direct family mem-
bers to appropriate agency for further information of a 
specifi c nature.

3. Death Certifi cates

This is a common issue that must be addressed. 
Who issues death certifi cates? In the case of violent 
death, depending on the jurisdiction, either the medi-
cal examiner or coroner has the legal authority to issue 
a death certifi cate. The death certifi cate is usually 
issued following a positive identifi cation of remains. 
However, the identifi cation process can be very slow 
if there are multiple fatalities. If the identifi cation can 
only be made by DNA testing, the process can take 
months. Where no remains are identifi ed, the medical 

In taking these actions, Committee members act in 
accordance with New York laws and Rules of Profes-
sional Conduct. Under New York State Judiciary Law, 
it is a crime (an unclassifi ed misdemeanor) to solicit 
legal business “in person” or by telephone. This means 
that an attorney, or anyone working for the attorney, is 
prohibited from engaging in an unsolicited communi-
cation with a victim or the victim’s representative for 
the purpose of obtaining legal work.10

New York’s Rules of Professional Conduct prohibit 
lawyers and their agents from solicitation relating 
to a specifi c incident involving a potential claim for 
personal injury or wrongful death prior to the thirtieth 
day after the incident, unless a fi ling is made within 
thirty days of the incident as a legal prerequisite to the 
particular claim, in which case no unsolicited com-
munication shall be made before the fi fteenth day after 
the incident.11 A similar provision prohibits contact by 
lawyers or their associates, agents, employees or other 
representatives who represent actual or potential de-
fendants or entities that may defend and/or indemnify 
such defendants.12

New York law does allow lawyers to solicit clients 
by mail and to run general advertisements targeting 
specifi c disasters after the thirty-day ban has been 
passed. In addition, general advertisements that do not 
specifi cally refer to an incident are permissible, even 
during the thirty-day period. Any such solicitations 
must comply with the fi ling, disclosure and record 
retention requirements of Rules 7.1 and 7.3.

New York Judiciary Law applies to any lawyer or 
agent, not just those admitted to practice in New York 
or living in New York. It governs the conduct of law-
yers and agents where the act of solicitation occurs in 
New York, i.e., the attorney/agent is physically present 
in New York, or the attorney/agent telephones a pro-
spective client who is physically present in New York. 
Similarly, New York Rule of Professional Conduct Rule 
7.3(i) extends its application to a lawyer or members 
of a law fi rm not admitted to practice in this state who 
solicit retention by residents of this state.13

In the case of aviation and rail disasters, federal 
law preempts state law with respect to solicitation. 
Pursuant to the Aviation Disaster Family Assistance 
Act of 1996, attorneys and those on their behalf may 
not engage in any form of unsolicited communication 
until forty-fi ve days after the aviation disaster oc-
curred.14 And pursuant to 49 U.S.C.A. § 1139, the forty-
fi ve day solicitation ban is applied to rail disasters.15

4. Members

The New York State Bar Association Committee 
on Mass Disaster Response consists of approximately 
eighteen volunteer lawyers, geographically dispersed 
throughout the state, with varying legal backgrounds 
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Erie County Surrogate Barbara Howe regarding the 
Committee’s efforts. We learned that she had indepen-
dently started to assess procedures so that letters of 
administration could be issued on an expedited basis. 
However, this would apply only to estates within her 
jurisdiction, i.e., for family members of victims that 
were domiciled in Erie County. This would not address 
the needs of the families of victims not domiciled in 
that county.

Therefore, members of the Committee took steps to 
draft documents that could be used by the Surrogate in 
order to facilitate the issuance of a death decree. That 
decree would be relied upon by the medical examiner 
in order to issue a death certifi cate, on an expedited 
basis, for those families of decedents not domiciled in 
Erie County. As the investigation proceeded, it became 
clear that victim identifi cation would take days, not 
weeks. Therefore, there was no need to resort to the 
expedited process proposed by our team.

It is a long-term plan of the Committee to explore 
whether these draft papers for expedited issuance of 
death certifi cates can be adopted by the Offi ce of Court 
Administration as an approved form. That would 
mean that if a Surrogate in any of the state’s sixty-two 
counties is faced with a mass disaster situation that 
involves long delays in victim identifi cation, then there 
will be a process in place that will permit the Surrogate 
to grant expedited assistance to the families.

4.  Estates Issues

Family members ask about kinship priorities with 
respect to the victims, access to their bodies, property 
and estates. While the Committee impresses upon the 
families the immediate need to attend to burials, it gen-
erally advises that Surrogate’s Court will ultimately de-
cide the priority and entitlement to the victim’s assets. 
With respect to American Airlines Flight 587, families 
were told that they would have to provide documen-
tation to establish priority kinship such as proof of 
marriage, birth or baptismal certifi cates, deeds, utility 
bills, bank statements, wills—basically, any document 
that showed that the interested party resided or had a 
combined relationship with the victim to accompany 
any applications that they eventually would present to 
the courts through a qualifi ed estate attorney.

5. Access to Property Issues

Questions that have arisen in the aftermath of a 
mass disaster include how to access the victim’s funds 
to pay rent, mortgage or other bills; freeze credit cards; 
secure the victim’s car; gain access to home or apart-
ment; care for minor or elderly survivors (guardian-
ship); gain access to safety deposit boxes to recover 
documents; and secure immediate funds or aid to help 
in above items. Typical insurance questions include: 
How to discover victims’ assets and policies? Who 
has standing to pursue? Committee members provide 

examiner or coroner does not have jurisdiction to issue 
a death certifi cate except as discussed below.

There will likely be one governmental agency that 
will have jurisdiction over the issuance of death certifi -
cates. For instance, with respect to American Airlines 
Flight 587, the New York City Medical Examiner’s 
offi ce was the issuing agency.

How do you obtain a death certifi cate if remains 
are not found? The New York Estates, Powers and 
Trust Law specifi cally authorizes the Surrogate’s Court 
to issue a decree that a person is dead, even if a body 
has not been found. As a result of the 9/11 disaster, 
New York City instituted a procedure whereby fami-
lies had the opportunity to meet with attorneys, who 
assisted them in fi lling out affi davits that would be 
submitted to the court for a decree. For each missing 
person, two affi davits had to be completed; one attest-
ing to personal information about the missing person; 
and the second to be completed by (1) the missing per-
son’s employer, or (2) in the event of an airline crash, 
by the airline. If all the information was in order, a 
court appearance would not be necessary.17

Where employment records were not available 
or if the missing person was visiting the World Trade 
Center, family members or others with personal 
knowledge of the missing person’s whereabouts were 
required to fi le affi davits attesting that the missing 
person was at the location in question and had not 
reappeared since. The court might hold a hearing 
regarding the individual’s disappearance in order to 
determine that the missing person was at the disaster 
location and to establish the efforts that were made 
to locate that person. If the court granted the decree, 
the medical examiner issued a death certifi cate and 
sent it to the New York City Department of Health for 
registration. New York City provided ten copies of the 
death certifi cate to the designated family member.18

a. Where to obtain a copy of the death 
certifi cate?

For a death within New York County, copies are 
obtained from the New York City Department of 
Health and Mental Hygiene.19 Outside of New York 
City, a copy of a death certifi cate will be obtained 
from the city, town or village clerk where the death 
occurred.20

b. What about delays in connection with the 
issuance of death certifi cates?

At the early stage of the Committee’s involve-
ment in Flight 3407, which occurred in Erie County, 
it appeared that identifi cation of the victims would 
be a several-week process. As a result, it was decided 
that the team would make the local Surrogate aware 
of what steps could be taken to expedite the issuance 
of a death certifi cate. Early contact was made with the 
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Committee members were then able to direct them to 
the proper channels to fi nd answers to their specifi c 
concerns and used the website to provide the families 
with the required forms. American Airlines agreed to 
cover some of the application fees associated with the 
INS fi lings.

9. Interim Financial Needs

In the responses to the airlines crashes (American 
Airlines Flight 587 and Continental Flight 3407), each 
victim’s family was provided with funds by the airline 
to cover immediate expenses. (This voluntary practice 
has been the trend.) In addition, the Department of 
Social Services, Red Cross and the Small Business Ad-
ministration may be able to provide assistance.

10. Employment Issues

Victims who lose employment because of a disas-
ter may be able to apply for Disaster Unemployment 
Assistance, which provides fi nancial assistance to 
individuals whose employment or self-employment 
has been lost or interrupted as a direct result of a 
major disaster declared by the President of the United 
States. The following website provides more guidance: 
http://ows.doleta.gov/unemploy/disaster.asp. 

11. Proof of Identity

Obtaining a replacement passport, visa, driver’s 
license or other form of identifi cation is of particular 
importance when surviving victims cannot travel be-
cause their documentation has been lost, destroyed, or 
is in a location to which access is being denied.21 

Conclusion
In 2003, the Committee received the Governor’s 

Award for Excellence in Emergency Management at 
that year’s New York State Disaster Preparedness 
Conference. The committee is proud of the work it 
performs and strives to continue the efforts of those 
prior committee members who set the example of self-
less service. That work cannot succeed without the pro 
bono assistance of the State Bar’s substantive law sec-
tions. On many occasions, the Committee has reached 
out to a Section’s executive committee’s leadership for 
assistance or a referral to aid us in providing informa-
tion and guidance to family members and victims. 
Frequently, all it has required is a telephone confer-
ence, and State Bar members have risen to the occa-
sion when asked. The membership of the State Bar can 
rightly share in the pride we feel in the work we do. 

Endnotes
1. The New York State Bar Association’s disaster plan defi nes a 

“mass disaster” as “an unanticipated and unexpected event 
that causes injury, death, or property damage on a scale 
that may give rise to complex legal issues and/or massive 
compensation for the victims and/or their families. Examples 

general advice in response to these questions. In ad-
dition, occasionally, questions have arisen concerning 
orphaned pets. One valuable resource for the Commit-
tee is the State Bar’s Standing Committee on Animals 
and the Law, which has offered to serve as a resource 
in this area.

6. Housing

The Small Business Administration, Red Cross and 
United States Department of Housing were available 
during 9/11 to do intake in order to help persons with 
temporary or immediate help for their business losses 
and rental obligations. The Red Cross and the local 
county’s Child Protective Services are usually on hand 
to assist with temporary or immediate needs for food, 
clothing and shelter. If the disaster is a transportation 
accident, the airline, railroad or bus company will have 
personnel on hand to arrange for lodging and meal 
accommodations, along with funds for necessary and 
personal items.

7. Custody of Surviving Minors

Family members of deceased victims, who were 
custodial parents of surviving minors, including 
former non-custodial parents, grandparents, aunts, 
uncles, and adult siblings have questions concerning 
priorities and procedures for obtaining legal guardian-
ship and custody. It is also not uncommon for surviv-
ing minors, particularly teenagers, to have questions 
about the extent to which they have rights or input in 
the decision-making process.

In response to the Binghamton shooting, a volun-
teer attorney (past NYSBA president, Kathryn Grant 
Madigan) agreed to serve as pro bono counsel for 
guardianship issues involving two children. Contact 
was also made with Child Protective Services and 
Catholic Charities.

8. Travel to the United States for Burial or 
Retrieval

A major issue for the Committee members re-
sponding to the Binghamton shooting was assisting 
with the efforts to bring family members into the 
United States from foreign countries for retrieval of 
next of kin or to attend a memorial service. A useful 
resource is the website of the U.S. Citizenship and Im-
migration Services (USCIS) (http://www.uscis.gov/
portal/site/uscis). In the American Airlines Flight 587 
crash, family members wanted to accompany a body 
to a foreign country for the funeral but some of the 
extended family members feared that they could not 
meet re-entry requirements back to the United States 
after the funeral. The Committee communicated with 
American Airlines and USCIS agents who were at 
the site for an overview of requirements and advised 
family members that it would be diffi cult to re-enter 
the United States without meeting the requirements. 
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injury or wrongful death by an attorney prior to the forty-fi fth 
day following the date of the accident); see also 49 U.S.C.A. § 
1155 (West 1996) (providing various aviation penalties).

15. See 49 U.S.C.A. § 1139 (g)(2) (West 2008) (providing assistance 
to families of passengers involved in rail passenger accidents). 

16. Current Committee Roster, Committee on Mass Disaster Response, 
New York State Bar Ass’n, http://www.nysba.org/wcm/
committeeroster?commId=A16700.

17. Procedure for Issuance of Death Certifi cates For Individuals 
Currently Missing At The World Trade Center, http://
www.9-11summit.org/materials9-11/911/acrobat/27/
C9TheLegalAftermath/WTCDeathCertifi cateProcedures.pdf.

18. Id. 

19. Birth and Death Certifi cates, The New York City Dep’t of Health 
& Mental Hygeine, available at http://www.nyc.gov/html/
doh/html/services/vr.shtml.

20. See also, http://www.health.state.ny.us/vital_records/death.
htm. 

21. See Replace a Social Security Card for an Adult, The Offi cial 
Website of the U.S. Social Security Admin., available at http://
www.socialsecurity.gov/ (explaining how to replace a lost 
social security card); see also Lost or Stolen Passports, U.S. 
Dep’t of State, available at http://travel.state.gov/passport/
lost/lost_848.html (explaining how to replace a lost or stolen 
passport); see also Lost and Stolen Passports, Visas, and Arrival-
Departure Records (Form I-94), U.S. Dep’t of State, available 
at http://travel.state.gov/visa/temp/info/info_2009.
html#I-94 (explaining how to replace lost arrival or departure 
documents); see also Replacing a Lost New York Drivers License, 
DMV.org: the DMV Made Simple, available at http://www.
dmv.org/ny-new-york/replace-license.php#Replacing-a-
New-York-Drivers-License-or-ID; see also Replacing Your 
Vital Documents, USA.gov, available at http://www.usa.gov/
Citizen/Topics/Family-Issues/Vital-Docs.shtml (providing 
details on how to request a variety of documents).

Howard Protter is a partner with the law fi rm 
of Jacobowitz and Gubits, LLP in Walden NY and 
a member of the fi rm’s Municipal Law and Busi-
ness teams. His primary practice has been devoted 
to municipal law and litigation, representing local 
governments and municipal offi cials in the Hudson 
River Valley since 1983 in various types of municipal 
litigation, labor relations, disciplinary proceedings, 
land use and environmental matters. 

of such events are aircraft and train crashes, hurricanes/
tornadoes/fl oods, hotel fi res, explosions, chemical spills/
environmental damages, civil disturbances, and blackouts/
brownouts. Not every event that meets the defi nition of a 
mass disaster will warrant the invocation of the Response 
Plan and its delivery of immediate, short-term pro bono legal 
services. Certain catastrophes may occur that will not give 
rise to immediate legal needs and likewise do not create a risk 
of improper solicitation. For such disasters, traditional pro 
bono legal services provided through local bar associations 
may be the appropriate response.” The New York State Bar 
Association Mass Disaster Response Plan, available at http://
www.americanbar.org/content/dam/aba/migrated/barserv/
disaster/newyork.authcheckdam.pdf.

2. Aviation Disaster Family Assistance Act of 1996, PUB L. NO. 
104-264, 110 Stat. 3264 (codifi ed as amended at 49 U.S.C.A. § 
1136 (West 2003)). 

3. See 49 U.S.C.A. § 1136 (West 2003) (providing assistance to 
families of passengers involved in aircraft accidents); see also 
49 U.S.C.A. § 41113 (West 2003) (providing various plans to 
address needs of families of passengers involved in aircraft 
accidents); see also 49 U.S.C.A. § 41313 (West 2003) (providing 
plans to address the needs of families of passengers involved 
in foreign air carrier accidents).

4. See 49 U.S.C.A. § 1139 (West 2008) (providing assistance to 
families of passengers involved in rail passenger accidents); 
see also 49 U.S.C.A. § 24316 (West  2008) (providing plans 
to address needs of families of passengers involved in rail 
passenger accidents). 

5. If it is thought that the incident was the result of criminal 
conduct, the Federal Bureau of Investigation becomes 
responsible for managing the FAC. See generally http://www.
ntsb.gov/tda/doclib/Mass%20Fatality%20Incident%20
Family%20Assistance%20Operations.pdf.

6. Op., N.Y. State 664 (1994).

7. Id.

8. Memorandum from Kathleen R. Mulligan Baxter, Counsel, 
Executive Offi ces, to Steven C. Krane, Esq., Proskauer Rose, 
LLP (Apr. 22, 1998) (on fi le with author). 

9. 42 U.S.C.A. § 14503 (West 1997).

10. N.Y. Jud. Law §§ 479-82, -85 (McKinney 2013).

11. See N.Y. Rules of Prof’l Conduct R. 7.3 (amended 2013). 

12. See N.Y. Rules of Prof’l Conduct R. 4.5 (amended 2013).

13. See N.Y. Rules of Prof’l Conduct R. 7.3(i) (amended 2013).

14. See 49 U.S.C.A. § 1136(g)(2) (West 2003) (prohibiting unsolicited 
communication concerning a potential action for personal 
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