In the Red:
Decedent’s Creditors and Non-Probate Assets
By Timothy M. Ferges and Dana L. Mark
Traditionally, wills were the primary vehicle under
which wealth was transferred to heirs. A will generally
contains an express declaration that the executor satisfy
the testator’s debts. Very generally, the executor or administrator is not merely the representative of the decedent’s estate, but also a representative of the rights of
the decedent’s creditors. It is clear that the decedent’s
probate assets (assets controlled by the decedent’s will
or by intestacy) must be used to pay the decedent’s
debts. But there is less clarity about the responsibilities of a personal representative with respect to the
decedent’s non-probate property assets, i.e., property
transfers at death not controlled by a decedent’s will or
by intestacy, to the extent, if any, the same may be used
to satisfy those same debts.
There has been a substantial increase in the use
of non-probate transfers. The cost and time involved
in probate administration and privacy concerns have
prompted many individuals to transfer their property
via testamentary substitutes. In particular, transfers
may occur by beneficiary designations through vehicles such as life insurance, retirement plans, and
transfer on death accounts. These are non-probate
transfers unless the designated beneficiary is the decedent’s estate. Such transfers mean that an individual,
who at his death has assets with a date of death value
substantially in excess of his debts, may leave an insolvent probate estate. However, as Surrogate Preminger
noted, “[t]he proliferation of testamentary substitutes…
has left the law in a state of confusion over the rights of
creditors to other assets that do not pass under the will
or as part of intestate administration.”1
It is the personal representative’s duty to pay the
decedent’s debts to the extent that the decedent’s probate assets are subject to such claims.2 If the fiduciary
distributes assets to beneficiaries while debts are unpaid or fails to recover assets from transferees subject
to the decedent’s debts, he or she may be personally
liable if the remaining probate assets are insufficient to
pay debts.
Statutes and other guidance govern the extent to
which the decedent’s non-probate assets may be used
to satisfy creditors’ claims. Certain non-probate assets, such as pension benefits3 under the Employee
Retirement Income and Security Act of 1974 (ERISA),
tax-qualified retirement accounts,4 annuity, and life
insurance proceeds5 payable to a beneficiary other than
the decedent’s estate are generally exempt from the
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claims of the decedent’s creditors under federal or state
statutes.
To the extent that the decedent maintained control
over certain other non-probate assets upon his or her
death, such as Totten trust accounts, payable on death
accounts, revocable trusts, joint accounts, and the like,
the assets may be reached by creditors of the decedent
even if not payable to the decedent’s estate.
Other assets over which the decedent maintained
no control at the decedent’s death, i.e., assets that were
irrevocably conveyed, may, except as described below,
also generally be secure from creditors.
A personal representative’s responsibility is not
limited to the identification of probate assets, i.e., assets
that are, or may be, subject to his or her control. In reviewing lifetime transfers made by the decedent vis-àvis creditor claims, the personal representative should
also consider when an asset was conveyed. If a transfer
was made while the decedent was insolvent, if the
conveyance caused the decedent’s insolvency, or if the
decedent made the conveyance with the expectation
that the decedent would become insolvent, the transfer
may be deemed a “fraudulent conveyance.”6 Under
such circumstances, a creditor may have an enforceable
claim to the asset even if the asset is otherwise statutorily exempt or if the decedent irrevocably conveyed
the property during his or her lifetime without retained
rights or control.

I.

The Decedent’s Personal Representative
Must Consider the Nature of Non-Probate
Property

A.

Certain Statutorily Exempt Non-Probate Assets
Are Not Subject to Creditors’ Claims

Certain non-probate assets are statutorily safeguarded from the claims of creditors. Some of these
assets are protected under federal law, while others are
protected under New York law.7
Under federal law, ERISA imposes a strict prohibition on the assignment, alienation and garnishment of
covered pension plans,8 subject to limited exceptions.9
ERISA’s alienation prohibition exempts a decedent’s
covered pension plan benefits from the claims of the
creditors of the decedent and the decedent’s estate.10
ERISA governs “top-hat” plans, i.e., unfunded
pension plans that are maintained primarily for the
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purpose of providing deferred compensation for a
select group of management or highly compensated
employees.11 They are not subject to ERISA’s alienation
prohibition.12
ERISA, however, does not govern plans benefiting
only owner-employees and their spouses,13 or plans
sponsored by state or local governments.14 Although
not protected by ERISA or its alienation provisions,
these assets may be protected from creditors’ claims
under state law or other federal law.15
Estates, Powers & Trusts Law (EPTL) 13-3.2 prevents the decedent’s personal representative from
impairing the benefit rights of a beneficiary of several
specified non-probate assets, including pension plans,
retirement accounts, death benefits, annuities, stock
bonuses, profit sharing plans, and life insurance proceeds. This provision provides that the beneficiary’s
right to such property “shall not be impaired or defeated by any statute or rule of law governing the transfer
of property by will, gift or intestacy.”16 A personal
representative therefore may not seek to use any of
these statutorily exempt assets to satisfy the decedent’s
debts,17 other than for the payment of their share of
estate taxes under EPTL 2-1.8. Nor may creditors of the
decedent enforce their debts against any of these beneficiaries, unless there was a fraudulent conveyance.18
In line with EPTL 13-3.2’s general prohibition, various New York State anti-alienation provisions protecting the assets described in the EPTL have been enacted—for example, New York State employee retirement
plans (New York Retirement and Social Security Law
§ 110), and New York State teachers’ retirement plans
(New York Education Law § 524). These protections
apply to both the beneficiaries described above and
the participants accruing the benefits, and also prevent
creditors from wresting benefit distributions from the
recipients.19
To the extent that non-probate assets are protected
by these provisions, whether federal or state, claims of
the decedent’s creditors may not be satisfied with such
protected assets.
B.

Non-Probate Assets Controlled by the
Decedent Upon the Decedent’s Death Are
Subject to Creditors’ Claims Absent an Explicit
Statutory Exception

To the extent that any of the decedent’s nonprobate assets were subject to the decedent’s control
upon his or her death, such assets may be reachable
by the decedent’s creditors, absent an explicit exemption, such as those for ERISA pension plans subject to
the alienation prohibition and for tax-qualified pensions plans both discussed above, or for life insurance
proceeds.20 “The test used by the New York courts for
creditors’ access to non-probate assets is whether the

decedent maintained the power to dispose of the asset
during his or her lifetime.”21
Revocable trusts are perhaps the most common
non-probate property over which decedents maintain
control. Under New York law, as well as under the law
of most other jurisdictions, such a trust could not protect a decedent’s assets from his or her creditors. The
public policy reason behind this law is easy to understand. Absent this law, debtors could very easily evade
their obligations while retaining the use and enjoyment
of their assets.22
Under this same rationale, Totten trusts and payable on death accounts may be subject to creditors’
claims. Totten trust accounts are typically revocable
by the decedent until his or her death.23 They remain
subject to the decedent’s control and are thus subject to
creditors’ claims.24
Likewise, to the extent a joint account consists of
funds that were deposited by the decedent, the joint
account is subject to the claims of the decedent’s creditors.25 However, funds that are deposited in a joint account by the other account holder may be protected.26
A personal representative should consider nonprobate assets over which the decedent maintained
control as a joint tenant with rights of survivorship
separate and apart from other non-probate assets over
which the decedent maintained control. New York
courts have held that to the extent other non-probate
assets without joint ownership with right of survivorship exist (such as Totten trust accounts), the proceeds
of those other non-probate assets should be available
to the personal representative prior to the proceeds of a
joint bank account.27
On the other hand, assets over which the decedent maintained no control or in which the decedent
retained no beneficial interest upon his or her death,
such as the assets of an irrevocable trust,28 generally29
may not be used to satisfy the debt of the decedent/
grantor.30

II.

The Personal Representative Must
Consider the Timing of the Decedent’s
Lifetime Transfer of Property

The analysis does not end with a determination
that an asset is otherwise statutorily exempt from
creditors’ claims or that the asset was irrevocably conveyed during the decedent’s lifetime without retention
of control. The personal representative should also
consider the circumstances that existed when the asset
was conveyed.
If a decedent made a conveyance knowing or expecting that his outstanding debt will ultimately cause
him to become insolvent, the conveyance is deemed
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fraudulent and the asset conveyed may be susceptible31
to the claims of creditors.32 A fraudulent conveyance
might be characterized as the attempt to transform a
non-exempt asset into an exempt one.
Moreover, even if there is no fraudulent intent, a
conveyance may be deemed fraudulent. If the conveyance occurred when the decedent was insolvent or if
the conveyance caused the decedent to become insolvent and therefore unable to satisfy his or her existing
debts, it is deemed “fraudulent,” regardless of the decedent’s actual intent.33 Such a “conveyance” includes
“every payment of money, assignment, release, transfer, lease, mortgage or pledge of tangible or intangible
property, and also the creation of any lien or encumbrance.”34 Beneficiary designations are not included
in the definition of “conveyance” under New York’s
Debtor and Creditor Law.35
If the conveyance is deemed “fraudulent,” the nature of the asset may be irrelevant and the conveyance
may be subject to creditors’ claims. Thus, an irrevocable
conveyance under which the decedent maintains no
ownership or control rights becomes susceptible to
creditor claims if the conveyance is deemed “fraudulent” under the New York Debtor and Creditor Law.
Such an asset, which absent application of the Debtor
and Creditor Law could not be reached by creditors, is
no longer immune from creditors’ claims.36 Assets that
are otherwise statutorily exempt under New York law
likewise remain subject to §§ 273 and 275 of the New
York Debtor and Creditor Law and are susceptible to
the claims of creditors.37
ERISA, on the other hand, preempts the application of state legislation related to any employee benefit
plan regulated by ERISA.38 Thus, ERISA preempts
New York’s Debtor and Creditor Law, which would
otherwise operate to determine the payment of benefits
from a plan governed by ERISA.39 While the New York
Court of Appeals has held that a creditor of an ERISA
plan participant could compel an ERISA pension plan
to pay the creditor the participant’s benefit if the plan’s
very creation was fraudulent,40 the courts have since
held that while a creditor may collect a debt from the
participant or beneficiary of the plan, it may not reach
the plan itself.41 These rulings addressing the preemption of state law collection actions against ERISA plans
are in line with later United States Supreme Court
rulings that rejected equitable exceptions to ERISA’s
alienation prohibition.42 There is considerable disagreement about whether creditors may enforce their claims
against the recipient of benefits distributed from a
pension plan subject to the alienation prohibition,43 although as discussed above, a decedent’s creditors may
not generally wrest survivor benefits that were paid to
the decedent’s beneficiary under the terms of tax-qualified pension plan, stock bonus plans, profit-sharing
plans, or life insurance and annuity policies.
6

Thus, the timing of a transfer is crucial. If a creditor
seeks satisfaction of a debt through a non-probate asset
or an asset that was irrevocably conveyed during the
decedent’s lifetime, the personal representative must
consider when that debt was incurred. If the debt was
existing on the date of the transfer, was the transfer
made when the decedent was insolvent? Did the transfer cause the decedent to become insolvent? Was the
transfer made when the decedent anticipated that he
or she would become insolvent? If the answer to any of
these questions is yes, the property may be susceptible
to the creditor’s claims.

III.

Satisfaction of the Duty of a Personal
Representative to the Decedent’s Creditors

As set forth above, the personal representative has
a duty to the decedent’s creditors to satisfy his or her
debts with probate assets.44 However, if the personal
representative has identified specific non-probate
assets or other property transferred during the decedent’s lifetime that is indeed subject to the claims of the
decedent’s creditors, and if the fiduciary has actual or
constructive notice of such claims, what is his or her
fiduciary responsibility to recover these assets and satisfy those claims?
New York law does not definitively describe the
extent of a personal representative’s obligation, if any,
to bring an action to recover non-probate assets over
which the decedent maintained control45 at death. New
York courts have recognized that personal representatives are authorized to pursue claims to recover nonprobate assets on the estate’s behalf to satisfy claims.
However, whether the personal representative has an
affirmative duty to initiate an action to recover such assets is not clearly stated under New York law.46
Although New York has not adopted the Uniform
Probate Code or the Uniform Nonprobate Transfers on
Death Act, they may be instructive as to how a New
York court might react to these issues. Under these acts,
it is ultimately the creditor’s own obligation to have
its claim determined as part of the probate administration.47 Case law demonstrates that creditors may
likewise initiate actions before New York’s Surrogate’s
Courts to compel fiduciaries of insolvent estates to satisfy their claims with non-probate assets.48
To the extent a probate estate’s assets are insufficient to satisfy all of the decedent’s creditors, the
personal representative should join the creditors as
interested parties in a formal accounting proceeding.
The proceeding would include a proposal for the allocation of the assets remaining in the estate among
the creditors and/or a request for a judicial determination of same. Judicial settlement of the fiduciary’s
account would allow for the release of the fiduciary
and the avoidance of potential personal liability by the
fiduciary.49 The account should fully disclose the non-
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probate assets and the fiduciary’s efforts to ascertain all
relevant information about those assets, e.g., the validity of the beneficiary designations, the identity of the
designated beneficiary, the timing of the transfer, any
encumbrances on any such assets, such as a security interest in a payable on death brokerage account, etc.
With respect to assets that are deemed “fraudulently” conveyed during the decedent’s lifetime, New York
law is clear: the personal representative may, but is not
obligated to, pursue recovery of these assets. Under
EPTL 13-3.6 “(a) fiduciary may, for the benefit of creditors or others interested in property held in trust, treat
as void any act done, or disposition or agreement made
in fraud of the rights of any creditor, including himself,
interested in such property…” (emphasis added). The
creditor may similarly make such a claim.50
To the extent that no probate administration is
pending through which a creditor may pursue its claim
(for example, if the decedent died leaving no probate
estate) or if no personal representative has been appointed, the creditor itself may seek administration by
applying for letters of administration as a person interested in the decedent’s estate.51
Finally, the personal representative must consider
the source of the payment of the decedent’s funeral
expenses and expenses incurred with the administration of the decedent’s estate. If the probate estate is
insufficient to pay these expenses, noting that these
expenses are a priority,52 it would appear equitable for
the beneficiaries of the non-probate assets, including
the exempt assets, to pay their pro-rata share of any
shortfall. However, not all beneficiaries may be eager
to contribute and it may be necessary to include the
reluctant takers in any accounting proceeding brought
by the fiduciary. The administration expenses will
likely include attorney and/or accountants’ fee and a
cautious service provider should consider the source
of payment of his or her fees and expenses before undertaking representation of an estate which appears to
have no probate assets of substantial value.

have to ascertain what additional fiduciary responsibilities are imposed because of the personal representative’s duty to the decedent’s creditors.
Although a decedent’s creditors may enforce
their claims against (1) the decedent’s interest in some
testamentary substitutes, such as payable on death
accounts, but not others, such as life insurance proceeds, and (2) those assets that the decedent conveyed
fraudulently, the representative appears to have no
obligation under New York law to enforce the creditor’s claims against such assets. If the decedent’s debts
exceed the value of the decedent’s probate assets, it is
advisable that the personal representative make reasonable efforts to identify the decedent’s testamentary
substitutes and their beneficiaries, any assets that may
have been fraudulently conveyed by the decedent, and
any encumbrances on those non-probate assets. The
personal representative should disclose such information in the course of a formal accounting so that any
creditors whose debts remain unpaid may decide on
their next steps and the representative may be released
from any personal liability with respect to such creditors.
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at http://www.uniformlaws.org/Act.aspx?title=Probate%20
Code) and under the Uniform Nonprobate Transfers
on Death Act § 102(g) (UNTDA) (available at http://
www.uniformlaws.org/Act.aspx?title=Nonprobate%20

Transfers%20on%20Death%20Acthttp://www.uniformlaws.
org/Act.aspx?title=Nonprobate%20Transfers%20on%20
Death%20Acthttp://www.uniformlaws.org/Act.
aspx?title=Nonprobate%20Transfers%20on%20Death%20Act),
the creditor must make a written demand on the personal
representative to bring a proceeding to enforce its claim against
the nonprobate transferee. It is the personal representative’s
choice to bring this proceeding or to decline to bring such
an action. UNTDA § 102(g). If the personal representative
declines to bring the action, he is absolved of liability as long
as he or she declines in good faith. UNTDA § 102 cmt. 12 (“It
reflects sensitivity for the dilemma confronting a probate
fiduciary who, acting as required of a fiduciary, concludes that
the costs and risks associated with a possible recovery from a
nonprobate transferee outweigh the probable advantages to
the estate and its claimants”). If the personal representative
declines to bring the action, the creditor may bring its own
action in the name of the decedent’s estate at the creditor’s
own expense (not at the expense of the estate). Id.
48.

See, e.g., In re King, 196 Misc. 2d 250, 252, 764 N.Y.S.2d 519 (Sur.
Ct., Broome Co. 2003).

49.

See Surrogate Court’s Procedure Act 2210 (SCPA) (providing
that upon judicial settlement of the fiduciary’s account, process
must be issued to “(a)ll unpaid creditors or persons claiming to
be creditors of the decedent”).

50.

EPTL 13-3.6.

51.

SCPA 1002.

52.

SCPA 1811.
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