FOIL 101: An Inside Route to Better Discovery
By Anthony Fasano

Despite its power and scope,
New York’s Freedom of Information
Law (FOIL)1 is an often under-utilized attorney tool when seeking access to records from New York State
or its local municipalities.2 Although
the disclosure parameters of the Civil
Practice Law and Rules (CPLR)3 provide an attorney with a broad range
of discovery options, the law does
have its limits. FOIL, however, provides a workaround.

through
discovery.9
However, attorneys should
be mindful of
using FOIL requests for “improper purposes, such as harassment and
delay,” during
litigation.10

At its core, FOIL “imposes a
broad duty of disclosure upon [State
or local] agencies” to ensure government transparency.4 To that end,
FOIL allows any individual to submit
a request for an agency record unless
an exception exists.5 Under FOIL, a
“record” is:

Once a person submits a FOIL
request and an agency’s record access officer receives it, the agency
has five business days to grant that
request, deny it in writing, or provide a written response indicating
an approximate date when it will
respond—generally within 20 business days.11 The type and number of
records requested will usually dictate
whether the request is granted or denied in the first five business days.

[A]ny information kept,
held, filed, produced or
reproduced by, with or
for an agency or the state
legislature, in any physical form whatsoever including, but not limited
to, reports, statements,
examinations, memoranda, opinions, folders,
files, books, manuals,
pamphlets, forms, papers,
designs, drawings, maps,
photos, letters, microfilms,
computer tapes or discs,
rules, regulations, or
codes.6
The requirements of the CPLR
and FOIL differ on the standard by
which documents must be produced.
This difference is critical; juxtaposing
FOIL and the CPLR, a CPLR discovery demand denied or contested may,
nevertheless, be granted if requested
through FOIL.7 Uniquely, there is often a greater right to records through
FOIL than under the CPLR,8 and
there is no prohibition from making
a FOIL request for the same or similar records as previously requested
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If the agency denies a request
or otherwise fails to respond, an
appeal may be brought within 30
days,12 to which the agency must
respond within 10 business days.
If the agency’s final determination
is a denial, that determination may
be challenged through an Article 78
proceeding.13
In seeking documents through
FOIL, attorneys should know that
FOIL requires that the request
“reasonably describe”14 the sought
records. A common issue that can
delay production is when the request
does not. Records are reasonably
described “when an agency has the
ability to locate and identify [the
requested] records with reasonable
effort. Often pertinent is the means
by which an agency maintains, files,
indexes or retrieves its records.”15
When seeking records in a short
time frame, attorneys should take
care to ensure that the request can be
granted within the first five business

days of the request—or a reasonable
period of time thereafter. When requests are especially voluminous, the
agency may simply furnish a written
statement indicating that it cannot
comply within 20 business days and
state a prospective date by which the
request will be granted or denied.16
To prevent receiving a protracted
response, requests should focus on
specifically needed documents. Save
burdensome requests for discovery
and use FOIL for records needed
immediately, or for those that cannot otherwise be acquired through
discovery.
Another particular benefit of
FOIL is that requests may be made
at any time—including prior to the
commencement of an action. Absent
a court order, to take advantage of
discovery through the CPLR there
must be a commenced action. However, when a client cannot provide an
attorney with sufficient details of a
potential claim, this can lead to a deficient complaint or notice of claim.
FOIL can help remedy this familiar
problem by providing a cost-effective, informational bridge.
For example: A client informs her
attorney that her employer, a city
authority, has violated a policy pertaining to the investigation of harassment. However, her fear of retaliation prevents her from requesting the
policy herself. In this instance, her
attorney can FOIL the policy,17 alleviating his client’s fears and without
tipping his hand. Once the attorney
receives the policy, he can use it to
draft a complaint or notice of claim.
He can also use it to further evaluate
his client’s case.18
While FOIL provides an additional avenue for attorneys to gain
access to records, it is most effective
when combined with the CPLR. As
many of FOIL’s advantages over
Article 31 are lost when requests
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are burdensome or complex, FOIL
should not be used as the primary
tool to gain State or local government
records. Rather, attorneys will most
often find FOIL most beneficial when
requests under the law supplement
CPLR discovery demands.
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