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MR. CARTER: I understand
these remarks are being recorded so I
am going to be uncommonly careful
in my new role. Not. Too many of you
know me too well.

worked with in many, many difficult
cases over the one hundred days I
have been on the job, that I have not
met a lawyer who I wanted to replace,
so please stop sending the resumés.

So this is kind of a record for
me because I think this is the latest I
have ever started a speech. So this is a
special responsibility. More often than
not when you are speaking before
dinner, you apologize for keeping
people away from dinner. Tonight,
knowing that many of you have
driven for 2 hours and 45 minutes to
get here, and it is already 9:10, I have
to avoid the embarrassment of a loud
bump as someone’s forehead hits the
table midway through my remarks.
So I am going to try to keep it, hopefully, interesting but
also blissfully short.

One of the reasons why, though, I
think so many people, particularly in
private practice, have been attracted
to work in the Law Department and
kind of envy the opportunity that I
have to return to public service is that
there is just something different about
the meaning and impact that you can
have as a lawyer in public service.

First of all, I want to thank Paul Sarkozi for inviting
me. We have played golf occasionally at Bonnie Briar
where we both belong in Larchmont, and it is a pleasure,
as always, to see him. And I thank the Commercial and
Federal Litigation Section for inviting me to share some
observations about the profession and particularly my
experience in the short time that I have served as corporation counsel.
In some respects, it gives me an opportunity to gain
some efficiency in my life because many of you whom I
know ask me individually, what is it like to be corporation counsel? All right.
Now I can kill a lot of birds with one stone because
nobody asks me how my daughter is doing in college
anymore. They do not ask about my golf handicap. They
always ask me, what is it like to be corporation counsel?
So I will get that out of the way right now.
For me, frankly, particularly given my advanced age,
I regard this as my last chance to save the world. I never
stopped being the 18-year-old semi-radical in college, and
I miss the opportunity to be in public service and to try to
have an impact. And I realize that I am not alone because
I get so many resumés from folks at or near my age. And
I will set aside time to interview any of you who sent
resumés that I have overlooked.
The last time I spoke I delivered the disappointing
news to some that I have had such uniformly positive
experiences with the extraordinary lawyers that I have
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I mean, the reality of private litigation, to be frank, is that our clients
in private practice do not necessarily
want fairness, they want advantage,
right? Sometimes fairness and advantage are the same
thing, but often they are not. And I think that in public
service, at least the way I regard the responsibilities of a
government attorney in civil practice, our responsibilities are somewhat different than those of an advocate in
private practice for this reason.
The Law Department of the City of New York brings
and defends cases in the name of the people of the City
of New York. Ninety percent of the time the folks on the
other side of the V are some subset of that client group;
and because of that persistent reality of that gentle conflict, I think we have an obligation to never be indifferent
to the fairness of the ultimate result. It does not mean that
we do not zealously protect the interests of the City, but
we have to always be mindful of the fact that in the long
run the City’s interests are best protected when there is a
fair outcome that has credibility with the public.
Now, I have had an opportunity to have that principle tested because I believed that before I took this job,
I believed it when I was United States Attorney for the
Eastern District of New York and I had a third of my office
devoted to civil practice, but it never has been tested as
much as it has in the time that I have been corporation
counsel.
I have been involved in the reversal of so many litigation positions since the new administration took over that
I have come to call myself Captain U-turn. And I am very
proud of the fact that the attorneys, many of whom have
been in the office for decades and who have been invested
in high-profile controversial cases, have accepted the fact
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of our democracy, that elections do have consequences;
that it is part of our democratic process; that policies reflect the will of voters; and that, to the extent that we can,
consistent with the rule of law, we must support the policies of an elected chief executive. To the extent that that
requires some modification of position, we are prepared
to do that.
Now, I am very proud of the fact that the Law
Department has a long history of independence from
politics. That is something to be very proud of. But there
is a difference between being independent from politics
and being independent from policy. Being independent
from politics is noble. Being independent from policy is
arrogant.
No one elected the Law Department or the corporation counsel. They elected the Mayor of the City of New
York, and to the extent that he reflects the aspirations
of the majority of voters and reflects the policies that
they had hoped that he would institute, then we have a
responsibility in the Law Department to provide the legal
architecture, whenever the law permits, to support those
policies and that is what we attempt to do.
But one of the things that is a challenge in trying to
achieve that justice, that I think we have a responsibility
to squeeze out of the law whenever we can, is that the
law forces us to use language in filing claims, particularly
in the area of civil rights, that do not necessarily reflect
what we really mean. And I will give you a couple of
examples in cases that we have been confronted with
in situations in which we have reversed legal positions
in order to support new policy positions. And these are
cases that are all a matter of public record and that are
already resolved and so I feel free to talk about them.
So the case involving the fire department—the
employment discrimination case, the class action, that
was brought in the Eastern District of New York that
was pending before Judge Garaufis. You know that the
central allegation was
that there was a willful
under-representation
of African-Americans
and Latinos on the
City Fire Department.
We are talking about
representation in the
low single digits, and
you know that, given
the demographics of
this City, it is kind of
hard to fathom why
that would be. And
some might leap to the
conclusion that, well,
maybe that is just a
factor of there not beNYSBA NYLitigator | Fall 2014 | Vol. 19 | No. 2

ing sufficiently qualified African-Americans or Latinos to
fulfill the responsibilities of that job. Maybe the test that
the Vulcan Society, the fraternal group that represented
African-American firefighters, protested as being discriminatory, maybe it is just weeding out those who are not
qualified to do the job.
And I thought about that last year when I was not a
part of the administration and just viewing this litigation
from afar, I thought about it, and I said let us think about
what it takes to be a first-rate firefighter. You have to be
reasonably athletic. You have to be physically strong so
that you can carry heavy equipment up flights of stairs.
You have to be sufficiently strong to occasionally carry
people out of a burning building. You have to have the
quality of physical courage that will permit you to risk
serious physical injury or even death. You have to be
sufficiently intelligent to process complicated directions,
sometimes on the fly because one day you may be putting out a simple house fire, the next day you might be
in a multi-story skyscraper, and you have to have a team
orientation and a capacity to work with others.
Now, did I not just describe an NFL football player?
Any shortage of African-Americans in the NFL? All right.
So you start with what I regard as an indefensible position when you find the kind of inadequate representation
of African-Americans on the department. So you ask
yourself how could the administration resist the claims
of the claimants; how could they use the kind of rhetoric
that was used sometimes to disparage the court in its
supervision of that case? And what I would suggest is
this, the civil rights laws sometimes force plaintiffs to use
language that signals more than they really intend.
Now, I served as the Chairman of Mayor Bloomberg’s
Judicial Selection Committee for twelve years. If I believed that he was a racist, anyone who knows me knows
that I would not have served in that capacity for one
minute.
So why was there
this resistance? Well,
when the civil rights
laws require you to accuse someone of intentional discrimination, it
feels like an accusation
of bigotry. It feels like
an accusation that you
are wearing a white
robe and carrying a
burning cross, and that
just does not feel good.
Anyone who has that
kind of accusation leveled at them is going
to react viscerally, and
that reaction is human.
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What I believe really happened with respect to the
fire department is that there was a system of legacy that
was perpetuated from generation to generation in which
members of the tribe of the prevailing racial demographic felt entitled to pass those jobs on from father to son or
uncle to nephew. Interestingly, the group that has been
most in opposition to the Vulcans in their lawsuit call
themselves “merit matters” in their zest to preserve their
system of legacy.
Well, I think that system of legacy represents not
necessarily bigotry but what I call discrimination by
alternative preference. So there is one slot left in the fire
department, and I am a white commander who has responsibility for recruitment. And I have got Leroy Jones,
an African-American candidate, sitting in front of me,
and he seems like a fine fellow, seems to measure up. I
have nothing against him. But I prefer the guy who looks
like me. I prefer the guy who may be related to me.
Now, does that make me a KKK card carrying bigot?
No. It makes me someone who is engaged in exercising
an alternative preference. But Leroy Jones is just as much
out of a job as if I had been carrying a noose.
But in terms of getting to a resolution of that case, the
language that we have to use in the civil rights context
supercharges and overheats the discussion so much that
you cannot get to a civil resolution. And sometimes what
is required is that a judge, without overreaching, asserts
his influence in a way that gets the combatants to the
table to try to come to a civil and sensible resolution—in
the way that Justice Garaufis did in this case. That is just
the nature of the process.
In the case of stop and frisk, similarly, the prior
administration’s resistance to calls of members of the
African-American and Latino communities that perhaps
the use of stop and frisk was having a disproportionate
impact on young African-American and Latino males.
And what I remember reading in the press around stop
and frisk was how so many, speaking for the City, were
struck with wonder at how the African-American community, whose kids were over-represented in the victim
class in shootings and assaults in neighborhoods that
were beset by crime, how could they possibly be more
concerned about stop and frisk than gun violence?
Well, what I would suggest, and again, a case in
which the language of litigation does not help to advance
civil discussion, but actually serves to divide. What I
think was not understood was that the practice of stop
and frisk did not occur on a blank slate.
I am 64 years old, and as a matter of habit and reflex,
I still cling to my store receipts when I am in a CVS or in
a corner store or even a department store out of concern,
out of residual concern, some might suggest paranoia,
but paranoia from habit that I might be challenged as a
shoplifter. And there are people who do not look like me
who will never be subjected to that.
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So stop and frisk is a practice that rubbed salt in an
open wound. The same people who were subjected to
unreasonable suspicion that they might be up to no good,
that criminality might be afoot, who might get passed
up by a yellow cab on a rainy night. That aggravates
the already open wound. So we are not talking about a
population that is oversensitive. We are talking about
people who are responding to the reality that we are not
quite in post-racial America. Somebody should tell Justice
Roberts.
What I hope to accomplish as corporation counsel,
and I have been, frankly, pleasantly surprised at my success so far, is to get our lawyers comfortable when it is
appropriate and when a litigation implicates important
public policy, and when a resolution might be in sight
that corrects practices that are in need of correction, that
they take off their litigation hats, and encourage their adversaries to take off their litigation hats, in order to solve
the underlying policy or operational problem. That is a
difficult thing to do because we are all good lawyers here.
We all fall in love with our theories of defense or
prosecution of our claims. And it is hard to let that go and
to have the kind of discussion that advances public policy
in a sensible way, because those of us who are in litigation, our tools are, comparatively speaking, meat cleavers and sledgehammers. And what you need to really
fine-tune public policy is scalpels, and those tools are not
available in litigation.
And so what I have tried to get the lawyers in my
department and in the Law Department comfortable with
is the notion that there is a purpose beyond winning the
litigation contest. That winning gets redefined as accomplishing a broader policy purpose in the long-term best
interest of the City.
And I hope that by doing that, that there are areas of
litigation, that there are individual litigations, particularly
with respect to those that have public policy implications,
that get dealt with as matters that are ripe for policy resolution, rather than litigation combat. And I have been surprised at the extent to which that has been embraced by
people who have been in mortal combat for a long time;
very, very fine lawyers who realize that they can have the
fulfillment that comes with not only winning the litigation, but delivering reform that may be needed within the
agencies that we represent.
So that is the reason why I came back to public service. That is the reason why I get flooded with resumés
and that is the reason why I am having the time of my life
as corporation counsel for the City of New York.
So thank you for inviting me to share my experience,
and I hope you enjoy the rest of the weekend.
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