Litigation Proliferates Over the Streaming of Broadcast
Television: American Broadcasting Companies, Inc. v.
Aereo, Inc. and Fox Television Stations, Inc. v. BarryDriller
Content Systems, PLC
By Peter J. Pizzi
The numerous suits arising out of the streaming of
broadcast television over the Internet—complete with different outcomes within the Ninth Circuit and the Second
Circuit—place on display an array of civil procedure
tactics. Some of these litigation strategies may influence the
ultimate outcome on the merits. The issue in the various
cases is whether the streaming of broadcast television
content violates copyright laws, despite the widespread
appeal of the idea of being able to watch favored TV
programs or sports events on a tablet or laptop, anywhere,
without need of a cable provider or an Internet Service
Provider (ISP) account. The concept of streaming seems
rather irre-sistible: if the content is digital, why should it
matter how or where the user experiences all those 1s and
0s?
Broadcasters have tried to use copyright laws and
litigation in the federal courts to stifl e Internet streaming,
because broadcast television, of course, consists of content
created and copyrighted by networks or other providers.
Section 111 of the Copyright Act contains a compulsory
license regime permitting cable systems to retransmit signals of copyrighted television programming to
subscribers, if they pay royalties at government-regulated
rates and abide by the statute’s procedures.1 Streaming
suppliers like Aereo, Inc., however, pay no licensing or
retransmis-sion fees and have no license to broadcast
television con-tent. Broadcasters perceive Aereo and its
competitors as an existential threat. It is prosaic to note
how the Internet has transformed countless industries,
breaking long-estab-lished business models and bringing
powerful enterprises to their virtual knees. Broadcasters
have no interest in serving as yet another example of this
phenomenon. They have fi led multiple lawsuits against
two different stream-ing operators, on opposite coasts of
the United States, and achieved confl icting results.
The outcome in the fi rst litigation, in New York federal court, went against the broadcasters and in favor of
the start-up venture streaming on-air television content
within New York City. The decision in the second case, in
Los Angeles federal court, resulted in an injunction
against the new technology, limited geographically to the
Ninth Circuit. The Ninth Circuit is now considering the
appeal of that injunction. Still other suits have been fi led
in other forums where the streaming operators have
begun to mar-ket services. The victorious fi rm in the fi rstfiledNewYorkcaseisnowseekingtotransfertoNew
York the later fi led cases so that confl icting precedent
from other courts does not emerge and the Second
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Circuit ruling may predominate. The prospect of a circuit
split, and eventual review by the Supreme Court of the
United States, looms, unless Congress acts fi rst to change
the copyright statute in favor of one side or the other.

I.

Aereo

In March 2012, some seventeen broadcast television
networks sued Aereo, Inc. (“Aereo”)2 in the Southern District of New York, alleging copyright infringement based
upon the latter’s business of streaming broadcast television3 content over the Internet. Aereo was founded by
Chet Kanojia and received a much-publicized capital infusion from IAC/InterActiveCorp., the assembly of internet
properties led by Barry Diller.4 At the point in time that
the Aereo action was filed, the Aereo streaming service was
available only in New York City.
At the heart of Aereo’s technology—and its raison
d’etre—are micro-antennas assigned to each individual
subscriber of its service. These micro-antennas (each “the
size of a dime”) capture broadcast signals; the antennas are
arrayed in “large antenna boards” located at the company’s
server farms.5 As each user logs into his or her account,
the system assigns a single antenna to that user, either on a
static or dynamic basis.6 The antenna retrieves the broadcast signal over the air, which the system then buffers, copies, and streams to the user’s computer, tablet or mobile
device.7 A DVR-like service permits the user to record a
broadcast program for future viewing.8 Each recorded program is stored in a directory assigned only to the viewer
choosing to record it.9
A.

The Betamax and Cablevision Decisions

Two important copyright legal precedents, Sony Corp.
of Am. v. Universal City Studios, Inc.,10 commonly referred to
as the “Betamax” decision, and Cartoon Network LP, LLLP v.
CSC Holdings, Inc. (“Cablevision”),11 informed the creation of
the Aereo technology. The Betamax decision rejected copyright owners’ efforts to block distribution of Sony’s early
version of the VCR, holding that, where the Copyright
Act is silent, it is generally for Congress, not the courts, to
craft rules balancing new technologies against the limited
monopoly granted copyright owners.12 Thus, “time-shifting”—the act of recording a show for later viewing—was
held not an infringement upon the copyright held by the
network or broadcast enterprise responsible for creating
that televised content.13
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The issue in Cablevision was whether Cablevision’s
remote server digital video recorder (RS-DVR) infringed
upon broadcasters’ copyrights in broadcast television
content.14 The broadcasters’ argument in Cablevision referenced 17 U.S.C. § 106(4), which provides the definitions of
“public performance” and “transmit,” both of which come
into play in addressing the broadcasters’ claims against
Cablevision:
To perform or display a work “publicly”
means…to transmit or otherwise communicate a performance or display of the work…
to the public, by means of any device or
process, whether the members of the public capable of receiving the performance
or display receive it in the same place or
in separate places and at the same time or
different times.
***
To ”transmit” a performance or display
is to communicate it by any device or
process whereby images or sounds are
received beyond the place from which
they are sent.15
In particular, the focus in Cablevision was the “Transmit
Clause” of the “public performance” definition: “[t]o
perform or display a work ‘publicly’ means…to transmit
or otherwise communicate a performance or display of the work
…to the public.”16 The Second Circuit parsed that phrase
in favor of the cable operator’s technology, holding that
the RS-DVR merely permitted the home viewer to record
content for later viewing, using Cablevision’s device
instead of a VCR sitting atop a home television.17 In so
doing, the Cablevision Court harkened back to the act of
time-shifting permitted by the Betamax decision: “Because
each RS-DVR playback transmission is made to a single
subscriber using a single unique copy produced by that
subscriber, …such transmissions are not performances
‘to the public,’” and therefore do not infringe upon the
exclusive right of public performance granted to each
copyright holder.18 The Supreme Court declined to review
the Second Circuit’s decision in Cablevision.19
B.

American Broadcasting Companies v. Aereo

In American Broadcasting Companies v. Aereo, the networks again relied upon the “transmit clause” to attack
the Aereo system.20 The broadcasters claimed that, by
distributing broadcast content without a license, Aereo
was infringing upon the right to perform the copyrighted
work “publicly.”21 Relying on Cablevision,22 Aereo asserted
that its system did not violate copyright law, arguing that
users of the Aereo system were merely retrieving broadcast signal using an antenna provided by Aereo instead of
one affixed to the user’s home or apartment building, and
then recording that signal for contemporaneous or later
viewing.23
NYSBA NYLitigator | Winter 2013 | Vol. 18 | No. 2

In July 2012, Judge Nathan ruled on the broadcasters’
application for a preliminary injunction, holding that, but
for Cablevision, the plaintiffs would have likely prevailed,
but, given the precedent of Cablevision, the Court was
bound to deny the plaintiffs’ request for an injunction.24
The Court noted that the Aereo system created “a unique
copy of each television program for each [user] who requests to watch that program, saved to a unique directory
on Aereo’s hard disks assigned to that user.”25 Further,
each transmission that Aereo makes to a user is from the
unique copy.26 Finally, each transmission is made solely to
the user who requested it, no other user is capable of accessing that copy, and no transmissions are made from that
copy except to the user who requested it.27 In other words,
under Cablevision, each performance was not a public performance under the Copyright Act because the transmission itself was not public.
One precedent Aereo had to deal was WPIX, Inc. v. ivi,
Inc. (“WPIX”).28 In WPIX, the streaming operator made
available copyrighted broadcast content to viewers, and
did not contest the issue of “public performance.” Instead,
the operator sought to be classified as a cable system entitled to a compulsory license under the Copyright Act, 17
U.S.C. § 111.29 At the time of the argument before Judge
Nathan in Aereo I, only Judge Buchwald’s ruling in WPIX
had been issued, and that ruling denied the defendant’s
status as a cable system.30
Judge Nathan accepted Aereo’s argument that its system was different from that of ivi, Inc., because Aereo’s
system permits each viewer to make a unique copy of
the broadcast content and that copy is available only to
that viewer.31 Judge Nathan held: “Such cases, however,
have generally not considered the impact of the creation
of unique copies—the focus of Cablevision’s analysis—on
whether internet streaming transmissions involve a public
performance and thus did not address the question currently before the Court.”32
Noting that her analysis could have been halted after
having addressed the critical merits issues, Judge Nathan’s
decision went on to address the irreparable harm and
balance of hardships factors considered on a preliminary
injunction application, in the event the appellate court
were to reach a different outcome on liability.33 Judge
Nathan found merit to the broadcasters’ argument that
the outcome could destabilize the industry by impairing
networks’ ability to monetize their copyrighted content:
“Aereo will damage Plaintiffs’ ability to negotiate with
advertisers by siphoning viewers from traditional distribution channels, in which viewership is measured by Nielsen
ratings, into Aereo’s service which is not measured by
Nielsen, artificially lowering these ratings.”34
Following Judge Nathan’s ruling, an immediate appeal
to the Second Circuit followed, with expedited briefing
and an oral argument in December 2012.35 An abundance
of amicus briefs were filed in advance of oral argument,
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including submissions by professional sports leagues, major motion picture studios, law professors, music publishers, the former Register of Copyrights, and the Electronic
Frontier Foundation, to name just a few.

formity of the court’s decisions, citing to the WPIX decision
in which the court held that the streaming of programming
constituted a public performance and retransmissions were
held illegal public performances under the Copyright Act.47

On April 1, 2013, the Second Circuit issued its split
decision, upholding Judge Nathan’s decision and finding
Cablevision the decisive precedent.36 Judge Droney, writing for the majority, found the analogy to the Cablevision
RS-DVR technology apt: “[J]ust as in Cablevision, the potential audience of each Aereo transmission is the single
user who requested that a program be recorded.”37 Judge
Denny Chin, who was the district judge whose decision
was reversed in Cablevision, dissented, finding the Aereo
system an artifice designed to avoid liability: “The [Aereo]
system is a Rube Goldberg-like contrivance, over-engineered in an attempt to avoid the reach of the Copyright
Act and to take advantage of a perceived loophole in the
law.”38

At the heart of the dissent’s argument was the contention that Cablevision was wrongly decided.48 Judge Chin
urged the Court to “reconsider Cablevision’s interpretation
of the transmit clause because the decision conflicts with
the text of the statute….”49 Judge Chin emphasized the
confusion between the terms “transmission” and “performance” as a result of Cablevision, noting that there was
no reason to assume the terms have the same meanings,
among other examples.50 Ultimately, Judge Chin dissected
the text of Copyright Act, arguing that Cablevision went
wrong in its application of the Act, and urging an outcome
of what should have been (or, what should be) done. The
dissent recognized, however, that in the event Cablevision
was found to be good law, it is fact specific, involving a
defendant that was already paying retransmission fees,
and should not apply to technology like that of Aereo.51
Judge Chin urged that a court’s inquiry into a violation of
the Copyright Act in this regard should not focus on how
the services actually work.52 The focus, rather, should be
whether “[t]he device or process transmit[s] a copyrighted
performance or display to the public?”53 According to
Judge Chin, Aereo’s service certainly does so.54

Reaction from broadcasters to the Second Circuit’s
decision was immediate and harshly critical. A few days
after the decision was issued, Rupert Murdoch, Chairman
and CEO of 21st Century Fox and Executive Chairman of
News Corp., threatened that, if the Aereo Second Circuit
decision became the law of the land, the Fox Broadcasting
Company would take drastic measures, such as removing its network content from broadcast spectrum.39 In
May 2013, Senator John McCain (R-Ariz.) responded to
such threats, proposing legislation which, in rough terms,
seeks to compel broadcasters to make available via broadcast the same content delivered to cable systems, so that
streaming services such as Aereo could not be starved of
broadcast signal to stream.40 That legislation, which also
would require cable operators to make channels available
on an “a la carte” basis, recently gained a second sponsor,
Richard Blumenthal (D-Conn.), but the bill is given small
chance of passing given the seismic impact it would have
on the industry.41
Following the Second Circuit’s ruling, the broadcast
industry promptly sought an en banc hearing aimed at
ending Cablevision as a precedent in the Second Circuit or
limiting the decision to its unique facts.42 Only a couple
of cases are selected for en banc review annually. On July
16, 2013, the Second Circuit denied the networks’ request for en banc hearing.43 Judge Denny Chin, joined by
Judge Richard C. Wesley, dissented in a lengthy opinion,
frustrated with the Second Circuit’s refusal to reconsider
Cablevision.44
In his dissent, Judge Chin presented several reasons
for why an en banc hearing would be beneficial in the case
of Aereo. Judge Chin argued that an en banc hearing was
appropriate pursuant to Federal Rules of Appellate Procedure 35(a)(2) because the case “’involve[d] a question of
exceptional importance[,]’”45 citing the impact the decision
has already had on the entertainment industry and the
imminent geographic expansion of Aereo’s services and
technology.46 The dissent stressed the importance of uni32

II.

Aereokiller

As Aereo was in progress in the Southern District of
New York and the Second Circuit, litigation against an operator of a similar service was proceeding in Los Angeles.
The case, Fox Television Stations, Inc. v. BarryDriller Content
Systems, PLC (“Aereokiller”),55 involved a streaming television service confusingly dubbed “Aereokiller” and offered
by a confusingly named company, BarryDriller Content
Systems, PLC, an entity backed by billionaire Alki David.56
The Aereokiller product now goes by the name FilmOn.
Aereokiller appeared functionally equivalent to Aereo’s:
“[subscribers] use an individual mini digital antenna and
DVR to watch or record a free television broadcast.”57
Though substantially similar services, the Central District
of California came up with a substantially different ruling.
Judge George H. Wu granted the preliminary injunction in favor of the plaintiffs.58 Though the suit was
brought in California, defendants relied heavily upon Second Circuit precedent, including Cablevision and Aereo.59
The court ruled that these cases were not Ninth Circuit law
and that Ninth Circuit law did not support rationale of
each precedent.60 The court also ruled that transmissions
do not have to be “public” to infringe upon the right of
public performance because the Aereokiller service sent
out a signal which was received by the public at a place
beyond which it originated. Thus, it could reasonably be
held to be a public performance, thereby parting company
with the analysis in Cablevision and Aereo.61 In other words,
Judge Wu explained that there was another possible defini-
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tion of “public performance” under the Transmit Clause of
the Copyright Act, 17 U.S.C. § 106(4):
The definition…sets forth what constitutes a public performance of a copyrighted work, and says that transmitting
a performance to the public is a public
performance. It does not require a “performance” of a performance.
***
The statute provides an exclusive right to
transmit a performance publicly, but does
not by its express terms require that two
members of the public receive the performance from the same transmission.62
Ultimately, the court found that the violation of but one
of the exclusive rights given by copyright—e.g., the right
of public performance—was sufficient for infringement,
enabling plaintiffs to show a likelihood of success on the
merits.63
The court also found irreparable harm. The Aereokiller
service threatened to “damage [p]laintiffs’ ability to negotiate favorable retransmission consent agreements with
cable, satellite and telecommunications providers.”64
The service also competed with the development of plaintiffs’ internet distribution channels, like Hulu.com and
iTunes.65 The request for a preliminary injunction was
granted based on the likelihood of success on the merits
and the irreparable harm.66 As of this writing, the Aerokiller
defendants filed a notice of appeal and, shortly thereafter,
further litigation in the trial court was stayed pending
appeal.67
As matters now stand, Aereo’s service, and that of
FilmOn (formerly Aereokiller), are available based upon
the geographic location of the subscriber. Before creating an account, Aereo users must indicate their location
by inputting a zip code. In the case of the Aereo system,
once the user conveys this information, the system advises
whether the Aereo service is available in the provided location. Aereo is currently available to users located in Boston, New York and Atlanta. FilmOn differs such that users
are only prompted to provide geographic information
once an account is created, and users may access network
television shows, both live and recorded, on any computing device. FilmOn is also a free service whereas Aereo
costs between $8 and $12 per month.

III.

More Litigation Challenges

Following the Second Circuit decision and prior to the
court’s ruling on the en banc hearing, Aereo announced
plans to launch its service in Boston and Atlanta.68 As
Aereo’s expansion plans were announced, an executive
with CBS, one of the networks participating in the suit
against Aereo, remarked that his company would sue
Aereo wherever it went in order to stop what it perceived
as copyright infringement on a mass scale.69
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A.

Aereo, Inc. v. CBS Broadcasting, Inc.

Aereo responded by suing CBS in the Southern District
of New York (“Aereo v. CBS”), alleging forum shopping
by the industry and arguing that res judicata and like principles prohibited the networks from seeking a better result
in a different forum.70 The Aereo v. CBS complaint alleges
that CBS’s “follow-on suits would be an attempt to avoid
or evade…the Second Circuit’s affirmance of the denial of
the preliminary injunction motion, by seeking ‘do-overs’ in
other courts.”71 Aereo thus seeks a declaratory judgment
requesting the court rule that Aereo’s technology does not
infringe on CBS’ copyright and that it does not violate the
Copyright Act.72 Aereo believes that it has “reasonable apprehension” CBS will bring additional lawsuits against it
upon expansion into different cities, based on the public
statements by CBS executives.73 Furthermore, Aereo contends that any disputes in relation to its technology should
be decided by Judge Nathan, due to that court’s familiarity
with the technology and copyrights at issue.74
Presently pending in Aereo v. CBS is the defendants’
motion to dismiss, arguing that Aereo’s case is an “improper anticipatory filing” and Aereo cannot maintain “concurrent duplicative actions.”75 In opposition to the motion to
dismiss, Aereo argued that a declaratory judgment is appropriate because there is a “substantial dispute” between
the parties, it is the most efficient method to resolve the
dispute, and the action is not anticipatory.76 As of this writing, there has been no ruling on the dismissal motion.
B.

Hearst and WCVB-TV v. Aereo

Following Aereo’s expansion of its services to the Boston market, Hearst Stations Inc. (“Hearst”), an operator of
Boston broadcast station WCVB-TV (“WCVB”), filed an
action seeking a preliminary and permanent injunction
prohibiting Aereo from providing programming work
from its television station to Aereo users in Boston, Massachusetts.77 Hearst’s allegations aren’t anything new for
Aereo—the complaint alleges copyright infringement
“arising out of Aereo’s unauthorized retransmission of
WCVB’s over-the-air broadcast programming in Boston.”78
Hearst cites to the Aereokiller district court decision, where
the court stated that the statute “does not ‘require that two
members of the public receive the performance from the
same transmission’”79 to constitute a public performance,
an attempt to refute Aereo’s position that its “transmissions are actually private in nature”80 as a result of the
individualized antenna transmissions. Further, Hearst
contends that Aereo violates WCVB’s exclusive right to
prepare derivative works whenever “it technological[ly]
alters and compresses one of WCVB’s television programs
from its original digital broadcast format into a different
digital format that is suitable for the internet,”81 which can
corrupt the quality of the original programming and is
thus an unauthorized translation which is considered an
illicit derivative work.82 Hearst cites several cases that have
answered the question of whether a broadcast organization in Hearst’s position would suffer irreparable harm in
33

the positive, finding services like Aereo threaten the free
broadcast industry as it currently stands.83
Aereo has responded to the Hearst complaint with a
motion to transfer venue to the Southern District of New
York,84 a court familiar with the controversy and convenient to Hearst, which is headquartered in New York.

IV.

Conclusion

Aereo faces a litigation onslaught not unlike that
which has confronted other new Internet services at their
inception. It carefully constructed its system on the Second
Circuit’s Cablevision precedent. Thus far, Aereo has succeeded in each litigation challenge, but a competitor obviously beyond Aereo’s control has created adverse precedent.85 Aereo now faces the prospect of repeated lawsuits
in other markets as it continues to expand. The outcome in
the long run is far from certain. The fate of firms streaming
broadcast television hinges on whether a circuit conflict
emerges which winds up in the Supreme Court or whether Congress takes up the subject and alters the copyright
laws to address this new phenomenon.
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