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Message from the Section Chair

This fall has been a heady
time in employment and labor
relations. Government workers
were furloughed across the coun-
try while Congress wrestled with
the government shutdown. The
Affordable Care Act’s employee
notice and insurance exchange
provisions went into effect, with
major tech issues for healthcare.
gov. Same-sex marriages blos-
somed, with significant implica-
tions for employee benefits. In New York, the New York
City Council enacted the Pregnant Workers Fairness Act,
expanding job protections for pregnant employees. A
federal court in New York held that unpaid interns are
not employees for purposes of sexual harassment claims
under the New York State and City Human Rights Laws.
And in Tennessee, there was a possible harbinger of
significant changes in labor-management relations: man-
agement at a new Volkswagen plant sought to establish
a “waorkers council,” based on the European model in
which employees share in management of the enterprise.

We are at a critical juncture over how our work-
places work. Union membership is at its lowest level
in 97 years—little more than 11 percent. In 2012, union
membership dropped by 400,000, even as employment
grew by 2.4 million jobs. According to studies analyzed
in a recent article in The Atlantic, when it comes to in-
come inequality—the gap between the super-wealthy, the
wealthy, and the rest of the population—we are at a ratio
comparable to the scores of Rwanda and Uganda. China
actually does better on this scale than we do.!

The eminently successful capitalist Warren Buffet
says that “the American populace as a whole has not
come back (from the 2008 recession). Inequality is getting
wider[.]"?

You don’t have to be a dogged liberal to be concerned
when the middle class is insecure. Low wages may help
employers make short-term profits, but historically, when
the middle class struggles, the likelihood of political insta-
bility and political extremism gets stronger.

Ideological battles aside, why does this matter to us
as labor and employment lawyers? Whatever side we
practice on, it’s in our clients’ interests that employers’
and employees’ interests are fairly aligned—so the work
gets done, and employees are well-treated and well-
motivated. While dissatisfied employees may generate
litigation which produces recoveries for plaintiffs and
legal fees for lawyers, an unstable workplace isn’t good

for anyone. Ironically, clients on both sides often con-
clude that employment laws and the judicial system are
skewed to favor the opposition.

While we as lawyers can’t fix these structural prob-
lems, we can work to educate each other and advocate
about the issues involved in workplace conflicts, while
advancing our clients’ goals. Our Section’s CLE programs
and committees provide a way to do this.

Our Fall Meeting in Niagara-on-the-Lake succeeded
in presenting a great variety of CLE programs, in a beau-
tiful setting. We had more than one hundred registrants.
Our panels covered the use of medical information when
employees request leave or accommodations; the NLRA’s
new decisions affecting at-will employment, internal
investigations and the use of social media; immigration
issues impacting employment law; ethical issues in FLSA
cases; best practices in labor arbitration; judicial review
of PERB and public sector arbitration decisions; and labor
laws affecting military service members. Thanks to CLE
Chairs Sharon Stiller and Seth Greenberg for all their
hard work in planning the meeting, and to Beth Gould
and Cathy Teeter for all their great work on logistics.
Thanks also to Rachel Santoro and Genevieve Peeples,
who coordinated the pairing of volunteer mentors for
every first timer at the meeting.

I particularly want to highlight the work of the Com-
munications Committee, which, in conjunction with John
Gaal, fully updated the Section’s website, which also
has a new design in line with the redesign of the NYSBA
website. The Committee is posting papers from the Fall
Meeting on the site. The Committee urges members to
use the website to publicize activities, and to post blog
entries on the LENY blog. Please contact Mark Risk about
posting announcements and David Reilly about the blog.

Finally, welcome and thanks to two new Committee
chairs: Allyson Bellovin (Labor Relations) and Nathaniel
Lambright (Public Sector Labor Relations).

The CLE Committee has been planning our Annual
Meeting for January 31, with a great mix of panels. | hope
to see you there.

Best wishes for a good 2014.

Endnotes

1. See http://www.theatlantic.com/international/archive/2011/09/
map-us-ranks-near-bottom-on-income-inequality/245315/.

2. http://www.youtube.com/watch?v=V4o0J_X_bPCo.

Jonathan Ben-Asher
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Equal Employment Opportunity and the Multinational
Employer: Drafting and Enforcing Global Human Resources
Policies on Discrimination, Harassment, and Diversity

By Donald C. Dowling, Jr.

As U.S. multinationals internationally align an ever-
increasing list of human resources policies and “offer-
ings,” cross-border efforts at promoting fairness in the
workplace have become increasingly vital. Equal employ-
ment opportunity initiatives like human resources poli-
cies, code of conduct provisions and training modules on
discrimination, harassment and diversity have long been
vital to domestic American employers. Now, in the global
economy, the EEO issue has gone global.

In the U.S., a “zero tolerance” stand against illegal
workplace discrimination and harassment is an aggres-
sive, tough and compliant approach to assuring equal
employment opportunities. And stateside, affirmatively
to champion workplace diversity is important. Interna-
tionally, though, discrimination and harassment laws
vary widely, and in many countries diversity is not an is-
sue. These differences complicate the EEO initiatives that
American multinationals might otherwise be inclined to
launch across global operations. Multinationals ready
to fight discrimination and harassment and to cham-
pion diversity on a global scale need subtlety, nuance,
strategy and finesse. A one-size-fits-all American-style
approach to EEO compliance does not work globally
because American laws on discrimination, harassment
and diversity are unique in the world. American employ-
ers’ homegrown EEO initiatives, when exported, can be
culturally inappropriate and legally problematic.

This article is a toolkit for a U.S.-based multina-
tional’s headquarters that needs to expand or improve its
EEO (discrimination, harassment, diversity) initiatives
regionally, or around the world. We discuss how U.S.
headquarters needs to adjust its strategies and policies
when driving a top-down global EEO compliance initia-
tive—policy, code of conduct provision, training mod-
ule—that would impose, internationally, internal rules
against workplace discrimination and harassment, or that
would affirmatively promote workplace diversity. In part
one we address global discrimination programs generally.
Then in parts two and three we cover a pair of particu-
larly troublesome discrimination sub-topics—global age
discrimination compliance and global pay discrimination
compliance. In part four we address global initiatives for
combating workplace harassment. Finally, in part five we
address global workplace initiatives regarding diversity.

Part One: Fighting Workplace Discrimination on
a Global Scale

Discrimination law in the United States is more
evolved than anywhere else on Earth. The leading trea-
tise on U.S. employment discrimination law?! runs to two
volumes and 3,300 pages. By now, decades after Amer-
ica’s civil rights movement gave rise to tough, ground-
breaking workplace discrimination laws, American
jurisprudence has refined discrimination law concepts
more complex than analogous doctrines anywhere else.
Stateside employment discrimination disputes can im-
plicate ideas as esoteric as “gender stereotyping,” “third-
party retaliation,” “sex plus” discrimination against a
protected “sub-class,” “differential,” “single-group” and
“situational” validity in statistical adverse-impact analy-
sis, and the requirement of a causal connection between
an adverse employment action and a claim of “retaliatory
animus.”

In response to increasingly rarefied doctrines of U.S.
discrimination law, American employers have engineered
sophisticated tools to help eradicate illegal discrimination
from their workplaces. These days, U.S. employer best
practices for fighting discrimination include, for example:
imposing increasingly tough work rules against work-
place discrimination, offering comprehensive discrimi-
nation training, implementing detailed reporting and
whistleblowing mechanisms, isolating alleged targets
from alleged discriminators, running statistical adverse-
impact analyses, and project-managing internal investi-
gations into specific allegations and incidents.

Because sophisticated anti-discrimination tools like
these have evolved to such an advanced state in the U.S.,
an American multinational might assume that its kit of
state of the art anti-discrimination tools is ready for ex-
port to countries with simpler, less-evolved employment
discrimination rules. After all, these days most countries
do impose some laws against workplace discrimination,
but no country’s body of employment discrimination law
is as intricate as that of the United States, and enforce-
ment of discrimination laws in many countries is weak.
As one example, a recent posting to an online human re-
sources forum by someone calling himself “Tokyo-Based
HR Consultant” pointed out that “we know companies
are not supposed to” discriminate in Japan, but “in real-
ity, everybody knows...that such discriminatory practices
exist here....”?
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So surely a carefully thought-out, robust American-
style approach to fighting workplace discrimination must
be a best practice everywhere around the world—right?
Perhaps not. Prohibiting illegal workplace discrimination
is of course a vital and valid objective in every country.
Common-law jurisdictions, in particular, impose sophis-
ticated laws that ban employment discrimination in ways
reminiscent of our U.S. approach. Indeed, these days
even civil law jurisdictions, particularly the Continental
European states subject to EU anti-discrimination direc-
tives, impose strict workplace discrimination laws that
in some respects are even stricter than corresponding
American laws. As one example, a French law?® requires
employers of 50 or more employees to implement written
gender equity action plans.

Still, the challenge in exporting U.S. anti-discrimina-
tion practices and policies to countries with less-devel-
oped equal employment opportunity doctrines is that
discrimination statutes and cultural perspectives outside
the U.S. differ, in their particulars, from the U.S. domestic
approach. This can make a multinational’s U.S.-crafted
anti-discrimination toolkit, when exported, inappropriate
and even suspect. Sending U.S. discrimination compli-
ance tools to foreign workplaces is a bit like a Swiss
watchmaker bringing his watchmaking equipment along
on a campout: Overly refined tools can be useless in a
less nuanced environment.

When adapting U.S.-honed anti-discrimination tools
for use abroad (or globally), account for three issues:
Context, protected status and “extraterritorial” effect. The
rest of our discussion in this part one on cross-border an-
ti-discrimination initiatives addresses these three issues.

A. Context

The first step in exporting or “internationalizing” any
American-style approach to fighting workplace discrimi-
nation is to adapt the U.S. approach to different environ-
ments overseas. Workplace discrimination laws loom
unusually large in the U.S. context; the other side of that
coin is that overseas, discrimination laws tend to be less
central in day-to-day human resources. Adjust accord-
ingly. Be sensitive to local context. Keep discrimination
compliance in local perspective.

Three matters specific (if perhaps not unique) to the
U.S. environment explain why discrimination compliance
is less of a priority outside the states—employment-at-
will, demographics, and history:

 Employment-at-will. The U.S. is the world’s only
notable employment-at-will jurisdiction. U.S.
employment law tends not to offer unfairly fired
workers any viable cause of action for wrongful
discharge.* American-style employment-at-will
is in essence a legal vacuum, and nature abhors
a vacuum. What rushed in to fill this particular
vacuum is U.S. discrimination law. Indeed, some

American lawyers argue that discrimination law
now amounts to a sort of de facto U.S. wrongful ter-
mination regime. That is, there is a thesis that the
U.S. employment-at-will doctrine fuels discrimina-
tion litigation in the employment dismissal context.
As support for this thesis, look east to Bermuda or
north to Canada. Bermudian and Canadian “hu-
man rights” laws, on paper, are quite similar to
U.S. employment discrimination statutes. But the
percentage of contested and litigated Bermudian
and Canadian employment dismissals that lead to
“human rights” claims is tiny when compared to
the percentage of American employment dismissal
lawsuits that assert a discrimination theory. For an
aggrieved fired Bermudian or Canadian, having

to meet the burden to prove a “human rights” or
discrimination claim is much tougher than merely
establishing a wrongful dismissal/inappropriate
notice claim.

= Demographics. America’s unusually heterogeneous
population makes for broad racial diversity in U.S.
job applicant pools and workplaces. In the U.S.
context, demographic diversity makes laws against
racial and ethnic employment discrimination vital.
Legislative history shows that the U.S. Congress
adopted our discrimination laws to “stir” the
American “melting pot.”® But many other coun-
tries have homogeneous populations. There is no
“melting pot” in most (albeit not all) countries in
Asia, Africa, Europe and Latin America. Countries
from Finland to Haiti to Paraguay to Mali to China,
Japan, Korea and beyond are essentially just one
race. Because race discrimination in these countries
is not a widespread social problem, fighting work-
place race discrimination in these countries is not a
top human resources priority.

e History. America’s unusually troubled past with
its overt racial and ethnic discrimination—slavery,
lynchings, displacements, massacres of indigenous
people—is a conspicuous scar on our history and
sparked our civil rights movement that led to our
employment discrimination laws. But American
history is unique to the U.S. The historical under-
pinnings of American discrimination laws simply
are a non-issue abroad.

The point is that American-style employment-at-will,
demographics and history make our U.S. discrimination
laws vital, but these issues are much less significant in
most places abroad. Therefore, foreign workplace dis-
crimination laws carry correspondingly less baggage, and
discrimination compliance plays a more modest role in
foreign human resources administration. American mul-
tinationals operating abroad might ratchet down their
U.S. discrimination law compliance strategies to account
for this very different context.
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B. Protected Status

In any discrimination policy or provision, protected
status is everything. After all, every employer can, and
does, discriminate every day against employees in nhon-
protected groups. Employers routinely discriminate
against poor performers, criminals, smokers, current
drug users, people with bad credit, the lazy, the incom-
petent, the uneducated and undereducated, the illiterate,
graduates of less-prestigious schools, those with poor
grades and test scores, and many other non-protected
groups. Indeed, discrimination in employment is so ubig-
uitous (and legal) that many employers take pride in be-
ing “discriminating” in their standards. All that is illegal,
of course, is discrimination against people because they
belong to one of a dozen or so protected groups.

Therefore, well-drafted U.S. discrimination policies
and provisions always list the specific protected groups,
traits or statuses against which the employer prohibits
discrimination—usually these are gender, race, religion,
national origin, age, disability, veteran status, genetic
makeup, sexual orientation and the like. U.S. employers’
lists usually track the categories protected under Ameri-
can state and federal law.

Listing the protected statuses in a discrimination pol-
icy or provision is essential in the domestic U.S. context,
because failing to list these traits would result either in an
over-broad discrimination policy that prohibits discrimi-
nation on every conceivable ground or in an inscrutable
policy that forces workers to go research what categories
are, and are not, “protected by applicable law.”

But the logic behind listing protected traits gets
murkier in the international context, because protected
groups differ so much by jurisdiction. When drafting a
cross-border workplace anti-discrimination rule (like a
global anti-discrimination policy or an anti- discrimina-
tion provision in a global code of conduct), the problem
is that local lists of protected traits differ radically across
jurisdictions. Gender, religion and race are protected in
most places, disability and sexual preference are increas-
ingly protected, “gender identity” and “intersex status”
are protected in Australia, part-time status is protected in
Europe, “traveler” (homeless) status is protected in Ire-
land, HIV-positive status is protected in South Africa and
Honduras, infectious-disease-carrier status is protected
in China, caste is protected in India, and family status
and social origin are protected in Chile. Political opinion,
views and beliefs are protected in Argentina, Europe,

El Salvador, Mexico and Panama. IlIness (in addition to
disability) and language are protected in Guatemala and
Peru. Economic circumstances are protected in Argentina,
Guatemala and Mexico. Criminal record is protected in
British Columbia, Canada. Rural (versus urban) origin

is protected in China. Meanwhile, the U.S. and its states
protect a few quirky traits that probably no other jurisdic-
tion protects, chiefly veteran status, workers’ compensa-
tion filings and genetic predisposition. And then there are

the jurisdictions like Argentina, Belgium and Turkey with
legal doctrines that actually let courts invent their own
protected groups.

So a central question in drafting a border-crossing
anti-discrimination rule is: Which protected traits or sta-
tuses merit explicit mention in the multinational’s global
discrimination policy? Which traits or statuses can a mul-
tinational afford to exclude? Can a multinational drafting
a cross-border discrimination policy ever refer expressly
only to some groups protected by law in certain jurisdic-
tions without naming all groups protected everywhere?

There are no easy answers. Because whether or how
to list protected statuses is the central challenge to draft-
ing a global discrimination policy or provision, different
employers address this problem in different ways. One
common approach is for the global discrimination provi-
sion to list the U.S. protected groups and then to add
the “catch-all” clause “and any other category protected by
applicable law.” But using this “catch-all” clause in a global
discrimination policy suffers from three serious short-
comings—at the same time, this “catch-all” clause is too
vague, too narrow and too broad:

= Too vague. Listing some protected traits and then
using the catch-all clause (“and any other category
protected by applicable law”) in a global discrimi-
nation provision can be vague, impractical and
insensitive, because this clause both downplays the
importance of local law and it forces workers to
research what “applicable law” is. This clause is ac-
tually dangerous because it signals the employer’s
lack of patience with local rules. In Australia, for
example, a global anti-discrimination policy that
fails to address Australian local discrimination law
has been held inadequate.®

< Too narrow. At the same time, using this catch-all
clause in a global discrimination policy can be
too narrow—it can fall short. Inserting this clause
into a discrimination policy demotes all the un-
named protected groups (the groups falling under
the catch-all) to a second-class tier of protection.
Invoking the canon of construction expressio unius
est exclusio alterius (to express one thing is to ex-
clude another), a court could and indeed perhaps
should reason that this catch-all clause protects
the unnamed protected traits (statuses) less than it
protects the expressly named traits.’

Imagine, for example, a U.S. age discrimination
lawsuit against a U.S. employer whose anti-dis-
crimination policy somehow happened to prohibit
discrimination on the grounds of “gender, race,
disability, religion, genetic predisposition, veteran
status and any other ground protected by applica-
ble law.” The age discrimination plaintiff’s law-
yer would surely argue this policy’s conspicuous
omission of “age” from its list of protected statuses
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betrays this employer’s ambivalence toward eradi-
cating age discrimination from its workplace. For
this employer to have left “age” out of its policy’s
listing of named protected traits all but invites a
claimant’s lawyer to argue the omission evidences
the employer’s antipathy toward members of the
omitted group. American employment lawyers,
therefore, would strongly caution against listing
(in drafting a discrimination policy) some but not
all of the key legally protected traits or statuses.
An employer that lists some protected groups in a
discrimination policy should go ahead and include
all of them.

Now extend this analysis abroad. Imagine, for
example, an Irish plaintiff’s employment lawyer
representing an aggrieved fired “traveler” or a Brit-
ish Columbia lawyer representing a rejected felon,
and arguing that the omission of “travelers” or
“criminals” from a multinational’s list of protected
traits in a global anti- discrimination provision evi-
dences the employer’s antipathy toward travelers
and criminals.

» Too broad. While the “catch-all” clause approach
in this respect is too narrow, at the same time
this approach can also be too broad, or go too far,
because this approach extends named protected
groups into jurisdictions where they are not other-
wise protected or even appropriate. For example,
U.S.-headquartered multinationals commonly list
veteran status and, increasingly, genetic predispo-
sition in their global anti-discrimination policies
and code of conduct provisions, because these two
groups are protected under U.S. law. But veteran
status and genetic predisposition make absolutely
no sense to protect outside the U.S.—these traits
tend not to be protected abroad, and employees
overseas tend not to consider them as analogous
to the other protected categories. Separately, to
include “age” in a global anti-discrimination provi-
sion raises real problems in jurisdictions where the
employer imposes mandatory retirement or age
ranges in staffing certain positions.®

There is no “magic bullet” here—no foolproof way
to draft a border-crossing anti-discrimination provision
that works well everywhere. Each multinational needs to
think hard about the listing-protected-traits issue interna-
tionally, and then select a less-than-ideal approach.®

One less-than-ideal approach is to list protected
groups separately for each jurisdiction. But of course that
approach requires crafting separate local discrimination
provisions (or separate discrimination policy or code
of conduct riders or appendices), and so that approach
undercuts the advantage of issuing a single global policy.
Another less-than-ideal approach is to keep the global an-
ti-discrimination policy silent as to all protected groups,
and simply to prohibit “illegal” discrimination that

violates “applicable law,” using a clause that says some-
thing to the effect of “the company’s policy is to provide
equal employment opportunities among all groups, of
whatever classification, protected by applicable law.”
This approach, though, yields a vague policy that forces
employees to do their own legal research.

C. “Extraterritorial” Effect

America’s major U.S. federal (and apparently some
state) discrimination statutes reach abroad, to a limited
extent: They prohibit a U.S. “controlled” (such as a U.S.-
headquartered) employer from discriminating, on any
ground protected by American law, against American
citizens who work outside the U.S., whether they work
overseas as local hires or as expatriates. U.S.-based mul-
tinationals need to factor this mandate into their global
anti-discrimination policy and strategy.*?

But be careful not to let the “tail wag the dog” here,
as this issue is deceptively narrow. Most American-head-
guartered multinationals employ relatively few Ameri-
cans among their overseas workforces (although there
are exceptions, such as U.S. companies that provide niche
services like overseas security under U.S. government
contracts or subcontracts). Of course, it might be over-
kill to extend a full-blown U.S.-style anti-discrimination
policy to all staff working outside the U.S. only to cover
a tiny percentage of American citizens in an organiza-
tion’s foreign workplaces. So consider a more nuanced
approach. Focus on complying with U.S. discrimination
laws in a way targeted to the overseas managers of U.S.
citizens working abroad, not necessarily targeted to the
protected American citizens themselves.

Part Two: Fighting Workplace Age Discrimination
on a Global Scale

For an American-headquartered multinational, often
the toughest specific issue in crafting any international
EEO compliance initiative is figuring out what to do
about age discrimination. U.S. multinationals’ cross-
jurisdictional EEO provisions tend to prohibit discrimina-
tion and harassment (and sometimes promote diversity)
based on specific lists of protected traits, usually includ-
ing gender, race, national origin, religion, disability—and
age. While listing most of these traits in a multinational’s
cross-border EEO initiative raises few problems, the mere
mention of the three-letter word “age” in a global anti-
discrimination provision causes tough problems that too
many American multinationals overlook.

Our discussion here in part two focuses on the appar-
ently benign, seemingly narrow but surprisingly intrac-
table problem of whether, or how, an American multina-
tional can afford to mention the word “age” in a global
anti-discrimination policy, code of conduct clause or
training module. Our discussion breaks into three parts:
the problem (widespread age discrimination around the
world); the challenge (crafting a cross-border age discrimi-
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nation provision); and the solution (bringing international
age discrimination initiatives into compliance).

A. The Problem: Widespread Age Discrimination
Around the World

The United States imposes the world’s toughest and
best-developed laws against discrimination in employ-
ment, but most other countries do indeed have laws
that purport to ban employment discrimination. Other
countries’ discrimination laws, though, differ from
American discrimination laws in significant ways. One of
the starkest differences between American-style discrimi-
nation laws and overseas employment discrimination
laws regards age discrimination. The U.S. Age Discrimina-
tion in Employment Act,*! passed in 1967, is the world’s
most robust, well-developed and frequently invoked age
discrimination law, and it has few real counterparts over-
seas. Many other countries do not even bother to ban age
discrimination in employment. And even the growing
group of jurisdictions that now do outlaw age discrimi-
nation tend to have laws that by U.S. standards are weak,
poorly conceived, lightly enforced and riddled with ex-
ceptions. Most jurisdictions that now purport to prohibit
age discrimination impose no minimum protected age
(age 40, under the U.S. ADEA) nor do they let employers
favor the old over the young (as the U.S. ADEA does).*?
In theory this means foreign age laws are even broader
than America’s ADEA, but in practice this means foreign
age laws are broad to the point of being blunt: Because
everyone is some age, foreign age discrimination laws
protect everyone. In an age-related dispute involving
applicants or employees of different ages, everybody gets
to claim to be equally protected. Foreign age laws favor
20-year-olds as much as 41-year-olds as much as 72-year-
olds. Therefore, foreign age laws can forbid employers
from favoring old applicants and employees by offering
the seniority-enhanced benefits that American employ-
ers commonly use—service-enhanced pension benefits,
severance pay, and vacation benefits, as well as age-plus-
service-based early retirement offers.

Not only do foreign legal systems tend either not to
impose any age discrimination laws or to have blunt age
laws, but many jurisdictions outside the United States ac-
tually enshrine age-discriminatory concepts right in their
employment laws. For example, laws in Bahrain, Oman
and many other countries force employers to give all
employees written employment agreements that must list
employee date of birth. Italy, Germany, Turkey and many
other countries let employers use the fact that an older
worker has vested in social security (“state pension”) to
help justify a dismissal or layoff.

That said, the global trend is in the direction of better
protections against age discrimination. Some common
law countries, including Australia, Canada and New Zea-
land, passed tough age laws some years ago, and an ever-
increasing pool of civil law jurisdictions including Costa
Rica, Israel, Mexico and all the Continental states of the

European Union now purport to outlaw “age” discrimi-
nation. As to Europe, an EU Directive®® bans discrimina-
tion on “age” as well as on four other grounds'* and each
EU state was supposed to have passed an age discrimina-
tion law by December 2006.% Still, in practice most coun-
tries tolerate what to Americans look like blatantly ageist
practices including, in particular, mandatory retirement and
age caps in recruiting.

e Mandatory retirement. The United States and Canada
ban mandatory retirement because firing some-
one for celebrating a certain birthday is indisput-
ably a blatant act of age discrimination. But most
other countries—even lots of those that purport to
impose age discrimination laws—rationalize (or
ratify employer rationalizations for) mandatory
retirement in many contexts. For that matter, even
overseas trade unions often buy in and enshrine
mandatory retirement in collective bargaining
agreements. Two examples are Israel and Europe.

— Israel. Israel has a law that purports to ban age
discrimination,'® and Israel’s legal community
talks about how tough the age discrimination
law is. But by American standards Israel still al-
lows blatantly ageist mandatory retirements.'’

— Europe. Mandatory retirement is legal in much (if
not all) of Europe despite the “age” discrimina-
tion prohibition in EU directive 2000/78. Manda-
tory retirement comes under increasing scrutiny
in Europe but it remains common, widely legal
and enshrined in countless collective bargain-
ing agreements. The European Commission
admits that “most [EU states] have mandatory
retirement ages for particular sectors or profes-
sions.”?® The EU Court of Justice, the Italian
Supreme Court, the UK Supreme Court and Ger-
many’s Federal Labor Court all tolerate manda-
tory retirement under many circumstances.®

e Age caps in recruiting. In addition to mandatory
retirement, another pervasive and often perfectly
legal ageist practice overseas is imposing age caps
in recruiting. Employers abroad actually pay web-
sites to post openly discriminatory job ads along
the lines of “Wanted: Brand Manager age 30-35"
or “Seeking trainees up to age 28.” In Europe these
age caps are technically illegal?® but the European
Commission itself concedes that “minimum and
maximum age requirements [in jobs] are...ex-
tensively used across virtually all reporting [EU]
States.2!” According to one expert, in “Italy, be-
tween 60 and 70% of public recruitment ads for jobs
contain an upper limit of 35-40 years. This is true
also of recruitment ads for public administration,
including Italian Parliament—despite the fact that
it is against the law.”?2
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Difference in social perspectives. From an ADEA-com-
pliant American point of view, mandatory retirement and
age caps in recruiting look starkly ageist.?® But there is a
vital cultural component here, a social gap between the
rigid American position of protecting old people from
the very different social concerns abroad for alleviating
chronic youth unemployment. According to the New York
Times, Europe suffers from “historically high unemploy-
ment rates—in excess of 50 percent among youths—
[which] in countries like Greece, Italy and Spain [are]
discouraging young people from having children.”?* In
Europe and elsewhere abroad, alleviating chronic youth
unemployment is so vital a social policy that opening up
jobs by forcing retirements does not seem too harsh as
long as society (social security or ““state pensions”) offers
a viable safety net: In many countries outside the United
States, the social security replacement rate of final aver-
age pay is so high that workers actually anticipate when
their benefits will finally vest and they can stop working.
And so even the European Court of Justice recognizes a
worker’s vesting in social security benefits as grounds
that can justify firing old people.?® Separately, another
defense for mandatory retirement commonly heard
abroad is that it serves as a sort of pressure release valve
on tough overseas rules against no-cause firings, offering
employers at least one way legally to dismiss underper-
formers with “dignity.”

By American standards, of course, this apologia
for mandatory retirement and age discrimination looks
weak. In particular, to justify mandatory retirement on
the ground that firing old people helps alleviate chronic
youth unemployment seems bizarre—this reasoning
defends discrimination because discrimination discrimi-
nates. No one would justify firing people of a thrifty race
or religion so as to open up jobs for those in some less-
frugal race or religion, and we now completely reject the
old argument against giving a woman a job that could go
to a man who heads a family.?

B. The Challenge: Crafting a Cross-Border Age
Discrimination Provision

In their global discrimination policies, codes of
conduct and training modules, American multination-
als tend to proclaim zero tolerance for “age” (and other)
discrimination across their worldwide workforces. But
making this claim globally can be a real problem be-
cause of the difference in social perspectives, because
foreign laws ostensibly prohibiting age discrimination
vary widely and allow exceptions, and because many
American multinationals’ own foreign affiliates persist in
embracing mandatory retirement, age caps in recruiting
and other ageist practices.

We already noted that every multinational needs to
comply both with local discrimination laws and with its
own global policies against discrimination. Outside the
United States, complying with the age discrimination
laws of any given jurisdiction tends to be fairly straight-

forward at least for on-the-ground local management and
human resources professionals. For American multina-
tionals, the cross-border age-discrimination compliance
challenge is how to craft and enforce one single work-
able cross-border “age” discrimination provision like a
policy, code of conduct clause or training module. Merely
to mention the little word “age” in a global provision
risks liability exposure even in jurisdictions without age
discrimination laws, because overseas, an employer’s
internal rules tend to be enforceable against the employer
as part of each employee’s employment contract. (Out-
side employment-at-will, a so-called “employment-at-
will disclaimer” written into a human resources policy

is, obviously, unenforceable.) This means a multinational
that issues global age discrimination provisions may
someday have to answer, in court, to overseas applicants
and employees claiming the organization denied them
rights under its own provision. In one case some years
ago, a group of Chinese forced retirees sued in a Chinese
labor court alleging that while their forced retirements
did not violate any Chinese statutory law, the employer,
when it retired them, breached its own guarantee of free-
dom from workplace “age” discrimination.

It would seem that any American multinational vol-
untarily claiming, in its own global anti-discrimination
provision, that it does not tolerate “age” discrimination
must have processes in place to comply with its own
internal rule. But too often this assumption is wrong.
Many American multinationals suffer from a disconnect
between idealistic headquarters-drafted anti-ageism pro-
nouncements and entrenched ageist practices overseas. A
“little secret” in global human resources administration is
that the overseas operations of even U.S.-based multina-
tionals commonly impose mandatory retirement and cap
job eligibility at specified ages. A German employment
lawyer once estimated that more than 90% of American
employers in Germany write mandatory retirement
clauses right into their local German employment con-
tracts. These days at U.S. organizations’ European offices
mandatory retirement and age-capped recruiting may
be on the retreat, but many U.S. multinationals still use
these practices widely across Africa, Asia, India, Latin
America and the Middle East.

In addition, ageist practices abroad threaten to impli-
cate an entirely separate danger: adverse consequences
in a U.S. domestic age discrimination lawsuit. What if a U.S.
domestic age discrimination plaintiff trying to prove
systemic age bias (such as in a U.S. class action) tried to
convince an American judge to order discovery, or to
admit evidence, about a multinational defendant’s over-
seas mandatory retirements or age-capped recruiting,
on the theory that any multinational that forcibly retires
its own overseas staff and disqualifies its own overseas
applicants from jobs because of their ages violates its
own global “age” discrimination provision—and likely
harbors ageist animus?

10 NYSBA Labor and Employment Law Journal | Fall 2013 | Vol. 38 | No. 3



C. The Solution: Bringing International Age
Discrimination Initiatives into Compliance

Any multinational faces a problem if it has issued
a global anti-discrimination provision (policy, code of
conduct, training module) that mentions the word “age”
while its own overseas affiliates still impose mandatory
retirement, age caps in recruiting or other locally accept-
able ageist practices. Can this multinational possibly
come into compliance with its own global anti-age-
discrimination rule? The good news is the answer is yes,
there is a solution here, if the multinational is willing to
take four steps:

e Step 1: Assess noncompliant practices abroad. Human
resources professionals and employment lawyers
at a multinational’s U.S. headquarters often have
no idea that their own organization’s overseas
affiliates openly discriminate on age. Find out
whether your overseas affiliates impose mandatory
retirement, age-capped recruiting or other age-
ist practices. The answer may surprise you. Some
progressive multinationals have made headway
stamping out age discrimination internationally,
but ageist practices remain surprisingly common
in many markets around the world, often unbe-
knownst to U.S. headquarters.

= Step 2: Align the global prohibition with actual practic-
es. Where headquarters imposes a global provision
(policy, code of conduct, training) that purports to
ban age discrimination, but where headquarters
discovers that its own overseas affiliates may be
violating that provision, headquarters needs to
select one of five possible strategies for getting into
compliance:

— Stamp out mandatory retirement, age-capped
recruiting and other non-compliant practices
worldwide by better policing overseas affiliates.

— Write an express exception into all global age
discrimination prohibitions that excludes man-
datory retirement and age caps in recruiting—
recognizing, of course, that this exception all but
swallows up the global anti-age-discrimination
rule.

— Remove from the global policy’s list of protected
traits all mention of the word “age.”

— Remove lists of protected traits from the global
policy entirely (including references to “age”),
replacing those lists of traits with a general state-
ment that the organization tolerates no illegal
discrimination under applicable law (*our policy
is to provide equal employment opportunities among
all groups, of whatever classification, protected by
applicable law™).

— Replace the global discrimination policy with
tailored local-country policies which, where
appropriate and legal, omit references to “age”
discrimination.

= Step 3: Police outsource partners. Many multination-
als have contractually bound their overseas sup-
pliers and outsource service providers to supplier
codes of conduct that are completely separate from
their internal ethics codes of conduct. Check the
anti-discrimination clause in any supplier code. If a
supplier code expressly prohibits “age” discrimina-
tion—as many supplier codes do—then monitor
whether outsource partners actually comply with
this particular prohibition. If suppliers flout the age
prohibition by imposing mandatory retirement or
age-capped recruiting, then either police suppliers
accordingly or edit the supplier code to eliminate
the reference to “age.”

» Step 4: Ensure practices abroad comply with local age
discrimination laws. A completely separate global
age discrimination problem is how to comply with
emerging foreign age discrimination laws like
those in Costa Rica, Israel, the European Union
and Mexico. In discussing how U.S. age discrimi-
nation laws tend to be more strictly enforced and
less riddled with exceptions than age laws abroad,
we mentioned that age laws abroad tend to be, in
theory, much broader than the U.S. ADEA—again,
the ADEA is narrowly tailored to reach only people
over age 40 and the ADEA allows discrimination
against young people, while age laws overseas tend
to protect everybody. This means that many ADEA-
compliant practices common in the United States
violate these broader (if blunter) foreign age laws.
For example, overseas age discrimination laws
that prohibit discrimination against the young can
stop an employer from imposing minimum experi-
ence levels in recruiting.?” And overseas, lockstep
and seniority-linked compensation and vacation
benefits can be suspect, as can linking severance
pay to years of service and offering voluntary early
retirement incentives to older staff unless somehow
“objectively justified.”?®

Part Three: Fighting Workplace Pay
Discrimination on a Global Scale

A consultant at Norfolk Mobility Benefits, David
Bryan, has said that as “[t]Joday’s multinational employer
[evolves] into the transnational of tomorrow...[t]here
appears to be more centralization of core corporate func-
tions...” such as “benefits professionals implementing
global benefits strategies....”?° Indeed, at many multina-
tionals the push to globalize the human resources func-
tion begins with aligning certain aspects of compensation
and benefits across borders, such as implementing global
executive rewards initiatives, regional commission plans
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and sales incentive programs, broad-based global incen-
tives/bonuses, and global stock option/equity awards.
In addition, sometimes a one-time event like a merger or
restructuring spawns special global offerings like reten-
tion bonus plans and severance pay plans. And multina-
tionals that conduct global employment law compliance
audits sometimes export tools like statistical adverse-
impact analysis.

But multinationals launching cross-border rewards
programs and compliance audits need to comply with
the targeted pay-related discrimination laws of each
affected country. Because the United States imposes the
world’s most sophisticated set of employment discrimi-
nation laws, U.S.-based multinationals may assume
that we Americans enjoy a big head start in complying
with employment discrimination mandates worldwide.
But in the particular context of pay/benefits discrimina-
tion, this assumption is wrong. Foreign laws on pay and
rewards discrimination can be surprisingly different
from, even significantly broader than, analogous U.S.
concepts. Overseas, watch for unexpected doctrines like
“comparable worth,” “local citizenship” discrimination,
“job category” or “colleague” discrimination—even “job
category comparable worth” discrimination.

Here we examine the range of issues that a cross-
border rewards offering or compliance audit might
trigger as to pay discrimination compliance abroad. At
the broadest level, our analysis splits into two categories,
“protected group” pay discrimination and “job category”
pay discrimination.

A. “Protected Group” Pay Discrimination

Most every jurisdiction on Earth imposes general
employment discrimination laws that prohibit employers
from discriminating based on specified traits or groups
such as gender, race and religion. These laws tend to
reach hiring, firing and terms of employment.3® Coming
from the U.S. perspective, foreign jurisdictions’ “plain
vanilla” discrimination laws raise a number of issues as
they apply in the pay discrimination context:

e Adverse treatment. Because rewards like pay;,
benefits, bonuses, commissions and equity grants
are vital terms of employment, any employer that
discriminatorily rewards its employees by favor-
ing members of certain protected groups at the
expense of others almost always runs afoul of
protected group employment discrimination laws.
This analysis is simple.

« Disparate impact. Many countries’ protected group
discrimination laws not only prohibit straight-
forward adverse treatment discrimination (called
in Europe “direct discrimination”), but also “dis-
parate impact” discrimination (called in Europe
“indirect discrimination”). This means that even
facially neutral compensation systems illegally

discriminate if they disadvantage employees in

one protected group. For Americans, this analysis
is straightforward because “disparate impact” law
in the United States is as evolved as anywhere.
Indeed, some of the subtler disparate impact
scenarios actionable stateside are far less likely to
draw notice overseas—for example, the American
government position that refusing to hire convicted
criminals has an illegal disparate impact against
“African American and Hispanic men....””3!

Disparate impact law tends to be more developed
in common law jurisdictions like Australia, Cana-
da, New Zealand, South Africa and the UK—but,
by U.S. standards, largely undeveloped elsewhere.
Therefore, outside of common law countries,
employers rarely launch American-style statistical
adverse impact “regression” analyses to verify that
employees’ pay and rewards comply with gender
discrimination laws. For example, these statistical
analyses are virtually unknown in China, Japan,
Germany, the Czech Republic, Hungary and for
that matter most other countries.

That said, though, statistical-adverse-impact-on-
pay analyses do get run, on occasion, in the UK
and Australia—in the UK, these are called “Job
Evaluation Schemes.” But these may be more
common in the public sector than among nongov-
ernment employers, because in some jurisdictions
equal pay claims arise mostly in the public sec-

tor. In Canada, though, statistical adverse-impact
analyses of pay/rewards are increasingly common.

Protected group. In auditing compliance with local
rules on both adverse treatment (“direct”) and dis-
parate impact (“indirect”) discrimination, be sure
rewards systems fairly compensate members of
each locally protected group. Expect each jurisdic-
tion to impose its own list of protected groups or
traits. Most jurisdictions protect gender, race, reli-
gion, disability and (increasingly) age and sexual
orientation. In addition, individual jurisdictions
protect quirky groups not normally protected else-
where. In the European Union, to pay employee
members of one political party more than employ-
ees in another party is theoretically illegal because
the EU protects “political opinion or belief.”32 India
protects caste, Ireland protects the itinerant home-
less (“travelers”), South Africa protects HIV status,
China protects rural background and laws in Ye-
men protect al akhadam (low-caste, dark-skinned
servants). The United States may be unique in the
world in protecting veteran status.

Gender. That said, in the specific context of pay
discrimination (as distinct from discrimination in
hiring, firing and terms/conditions of employment
beyond remuneration), the most vital protected
group is inevitably gender. Employees and gov-
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ernment enforcers are particularly likely to look
for gender discrimination when analyzing “equal
pay” compliance of employer rewards systems.
Many countries including the United States impose
targeted gender discrimination laws specific to the
pay/benefits/equity context.3 Plus, some coun-
tries impose gender-specific discrimination laws
like Korea’s Gender Equality Employment Act that
reach—but are not specific to—compensation.

“Comparable worth.” Some targeted gender pay
discrimination laws impose what in the United
States is called “comparable worth” analysis, and
in the UK is called “work of equal value.” Compa-
rable worth/equal value laws require equalizing
(“validating™) pay across separate job categories
traditionally worked by one gender or the other.
For example, an employer’s secretaries might
argue they contribute as much comparable worth/
equal value as the company’s truck drivers, and
therefore deserve the same pay rate, even though
the employer has completely different pay scales
for secretaries and truck drivers.

Decades ago, U.S. workers’ rights advocates and
law professors championed comparable worth as
a possible extension of U.S. employment discrimi-
nation law. But the U.S. Supreme Court rejected
the comparable worth idea. In the United States,
“[t]he ‘comparable worth’ theory, pursuant to
which plaintiffs have asserted that courts should
infer an intent to discriminate based on the em-
ployer’s practice of setting dissimilar salaries for
jobs deemed to be of comparable worth, in reliance
on market rates, has consistently been rejected
since the Supreme Court’s 1981 decision in County
of Washington v. Gunther [452 U.S. 161].”3

Indeed, it could be argued that comparable worth
is un-American in its core assumption that experts
can somehow “validate” pay rates across distinct
job categories. This view rejects the basic Chicago-
school free market capitalist principle that the
wage differential between any two jobs is the free
market economy’s inherent reflection of those two
jobs’ relative contributions to society. To a free
marketeer, market wage rates, by definition, reflect
the “worth” or value of any given job. Pilots earn
more than, say, cab drivers because society values
pilots more, which also explains why pilots earn
more than flight attendants. Do we really want to
open the comparable worth Pandora’s box and
unleash industrial workplace experts pontificating
on relative values of dissimilar jobs without regard
to those jobs’ actual market pay rates?

But this is just a parochial American view. Compa-
rable worth mandates thrive in certain other juris-
dictions, imposing real burdens on local employ-
ers’ compensation systems, particularly but not

B.

exclusively in the public sector. In February 2012,
for example, Fair Work Australia (an adjudicatory
body) issued a sweeping decision3® under Austra-
lia’s Fair Work Act 2009 that boosted pay for a class
of more than 200,000 women in Australia’s “Social
and Community Services Sector” on a comparable
worth theory. Fair Work Australia held:36

[Flor employees in the SACS in-
dustry, there is not equal remunera-
tion for men and women workers
for work of equal or comparable
value with comparison with work-
ers in state and local government
employment.

Similarly, Ontario’s Pay Equity Act®’ requires
employers affirmatively to run comparable worth/
equal value analyses—and Ontario’s increasingly
proactive Pay Equity Commission launches unan-
nounced enforcement audits. The Quebec Pay Equi-
ty Act® is just as strict; Quebec’s pay equity law is
designed “to redress systemic wage discrimination,
which was seen to be the result of long-standing
stereotypes and social prejudices, the undervalua-
tion of women'’s jobs and the professional segrega-
tion of women in [Quebec] society.”%?

Check whether a multinational’s operations include
any comparable worth jurisdictions. In those loca-
tions, be sure to comply with comparable worth
mandates, however strict.

Local citizenship. Moving beyond gender, another
protected group subject to special scrutiny un-

der some countries’ pay-specific discrimination
laws—a category unexpected to Americans—is

local citizenship. Some developing countries prohibit
employers from compensating aliens more gener-
ously than locals, resisting those multinationals that
“parachute in” an expatriate and reward him better
than locals who work every bit as hard. For exam-
ple, the Bahrain labor law*® mandates that “wages
and remuneration” of “foreign workers” not exceed
pay for local “citizens” with “equal skills” and
“qualifications” unless necessary for “recruitment.”
The Brazil labor code* requires that “salary” of a
local citizen not be “smaller” than pay of a “foreign
employee perform[ing] an analogous function.”
Watch for laws like these when structuring expatri-
ate packages.

“Job Category” Pay Discrimination

So far we have been discussing pay discrimination

laws that are conceptually similar to U.S. employment
discrimination laws in that they are triggered only if

an employer disadvantages a discriminatee based on
protected-group status. Moving now beyond protected-
group discrimination laws, many countries outside the
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United States impose separate “job category” or “col-
league” pay discrimination laws—in France, called
“equal work equal pay” laws—under which every
employee enjoys a legal right to be rewarded the same
as similarly situated colleagues in equivalent jobs, even
if both discriminatee and comparator belong to all the same
protected groups.

As applied to a single job, these laws are conceptu-
ally simple: Two colleagues working the same position
enjoy a legal right to the same pay package, even if both
are white 45-year-old Christian men originally from Nor-
way or even if both are black Muslim 26-year-old women
originally from Yemen. Under these job category or col-
league pay discrimination laws, job category becomes, it-
self, a protected group. To pay different wages or benefits
to two identically situated colleagues working the same
job is illegal even if the two are twins. The lower-paid
colleague has a legal right to “equal pay for equal work.”

Going further, a rarefied version of job-category
discrimination law addresses irregular—temporary/part-
time/contingent—status. Indeed, every European Union
member state expressly prohibits pay discrimination on
the basis of irregular status like temporary, part-time or
contingent work.*? This means that European employ-
ers cannot legally pay their temps and part-timers lower
wages or stingier medical insurance or retirement ben-
efits. These same laws can even force European employ-
ers to credit part-time service as full-time for calculating
years-of-service requirements.*® From a U.S. perspective,
this concept is a “game changer.” American employers
almost universally deny American part-timers and temps
the full package of benefits available to regular full-tim-
ers, and American employers often pay part-timers and
temps lower hourly wages than regular full-timers. As
just two examples, this practice explains the huge uptick
in U.S. universities’ use of adjunct faculty and U.S. law
firms’ use of contract lawyers. In Europe, these practices
could constitute illegal pay discrimination.

Another version of job-category discrimination is the
equal pay law doctrine in the Czech Republic that em-
ployers operating across the country pay their employees
in similar jobs equal pay rates regardless of location (ir-
respective of protected group status). Czech unions push
employers to live up to “geographic equal pay,” and so
some Czech employers run internal analyses to ensure
compliance. The Czech geographic pay equity rule causes
headaches for employers operating across the Republic,
because (not surprisingly) cost-of-living and market pay
rates in the Prague area significantly outstrip pay in the
Czech countryside.

Beyond Europe, two countries that impose job cat-
egory discrimination rules of one type or another include
Brazil and China:

= Brazil: The Brazil labor code** mandates equal pay
among employees who perform “identical” work

of the “same value.” The text of this section of
Brazil’s code seems to link this mandate to pro-
tected group status—*“sex, nationality or age”—but
Brazilian courts completely decouple the equal

pay mandate from protected group status. A 2007
case explains that “what is relevant for the purpose
of [Brazilian] equal pay [analysis] is whether the
identical tasks were performed by the claimant
and comparable colleagues with the same quality
and productivity”—regardless of sex, nationality or
age.*®

= China: China’s 2008 Employment Contract Law*0
mandates that “the principle of equal pay for equal
work shall be observed” (absent a union agreement
to the contrary), without linking “equal pay” to
gender or other protected group status. Implement-
ing regulations are silent on equal pay; Chinese law
on this point remains underdeveloped.

Job-category or colleague-discrimination laws get
even trickier where they enter the realm of comparable
worth/equal value—equating separate jobs that purported-
ly contribute equal value to an organization but without
linking claims to comparitors’ protected-group status. For
example, France’s job-category pay discrimination law
allows for comparable worth/equal value theories but
subject to employer defenses based on different lengths of
service or different performance and responsibilities, and
affirmative action/*“positive discrimination” for national-
ity.*” In one landmark French case, a lawyer won a daily
lunch subsidy that the employer law firm had granted
only to non-lawyer staff, on the theory that the law firm
could not legally favor employees in a lower professional
category.*8

In a June 2009 decision under the Finnish Employ-
ment Contracts Act 2001,*° Finland’s Supreme Court
mandated equalizing employee benefits across two
very different job categories. In that case, a construction
company had enrolled its clerical workers in a generous
medical insurance plan that had excluded its construction
workers. The construction workers sued for the medi-
cal insurance under a job category (not gender-linked)
comparable worth/equal value theory—and won. The
employer argued, but failed to prove, that each clerical
worker contributed greater value. The court ordered the
employer to extend the insurance benefit to the construc-
tion workers.

These cases, of course, require “validating” allegedly
comparable jobs. Not all jobs claimed to be comparable
are actually comparable. One French court ruled that a
human resources job is not functionally comparable to—
and therefore does not merit the same pay as—positions
of “project manager” and “commercial manager.”*

In complying with pay discrimination laws interna-
tionally, be prepared to wade into foreign discrimination
waters deeper even than America’s otherwise robust
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body of employment discrimination law. Any multina-
tional offering cross-border rewards schemes should
verify that its cross-border (and foreign local) pay, bonus,
benefits, commission and equity programs comply with
each affected jurisdiction’s prohibitions against both
“protected group” and “job category” pay discrimina-
tion. Global human resources compliance audits that
reach pay discrimination should account for the various
theories in play here, including comparable worth dis-
crimination and local citizenship discrimination. At the
extreme, jurisdictions like France, Finland and Québec
actually impose mandates requiring “job category com-
parable worth” validations; these countries prohibit pay
discrimination across distinct job categories regardless of
claimants’ and comparators’ protected group status.

Part Four: Fighting Workplace Harassment on a
Global Scale

U.S. multinationals proactively ban illegal harass-
ment across their operations worldwide, almost always
as part of their prohibition against workplace discrimina-
tion. But the radically different harassment law landscape
outside the U.S. seriously complicates global anti-harass-
ment rules and training.

Harassment law in the U.S.: Over the past few decades,
American workplace harassment law has evolved into
the most intricate body of harassment jurisprudence
in the world. U.S. federal and state court decisions in
harassment cases now construe concepts as esoteric as
a “tangible employment action requirement for vicari-
ous liability” in quid pro quo harassment, an “affirmative
defense of unreasonable failure to take advantage of
preventive or corrective opportunities,” a “severe and
pervasive requirement for hostile environment harass-
ment” and claims of “implicit quid pro quo third-party
harassment.”

These esoteric harassment law doctrines evolved in
U.S. court decisions even though the texts of American
statutes tend not even to prohibit workplace harass-
ment. U.S. federal harassment prohibitions are judge-
made extensions of statutes that nominally prohibit only
discrimination. Even the U.S. EEOC defines “harassment”
as “a form of employment discrimination.”! Therefore,
harassing behavior in the American workplace tends to
be actionable only to the extent it is a form of discrimina-
tion. Non-discriminatory harassment—sometimes referred
to as bullying, pestering, abusive work environment or
equal opportunity harassment—tends to be perfectly
legal stateside. A Washington State Department of La-
bor & Industries publication issued to combat abusive
workplace behavior actually concedes that “[b]ullying
in general is NOT illegal in the U.S. unless it involves
harassment based on “protected status.’’?

Harassment law abroad: In contrast to the tough,
well-evolved but narrow American law stance against

workplace harassment, the harassment-law landscape
overseas differs greatly. Singapore imposes no specific
laws banning workplace harassment. Countries like
China and Russia may ban harassment on paper, but
they tend not to offer workplace harassment victims
many tough precedents or readily enforceable remedies.
(Although there are some: In February 2013, Chinese
“[m]ilitary prosecutors indicted a one-star general on
charges of sexually harassing a military officer.”>%) In 1997
India’s Supreme Court banned workplace sex harass-
ment,> but women’s rights advocates say India has a
long way to go in enforcement. More enlightened coun-
tries like the Netherlands and Luxembourg impose tough
bans against workplace harassment, but confounding
case law in these jurisdictions actually supports proven
sex harassers—labor judges in these countries can be
quick to hold dismissal too severe a punishment for a
proven sex harasser, particularly a long-serving executive
with a relatively clean prior discipline record.5®

Meanwhile, common-law countries impose tough
anti-harassment rules broadly consistent with the U.S.
model. All European Union states now impose laws that
prohibit certain harassment, and awareness is spread-
ing. A January 2013 article in the German press is called
“Wake Up Germany, You’ve Got a Serious Sex Harass-
ment Problem.”%® Countries like France and Egypt have
criminalized certain types of harassment—France reenact-
ed its sex harassment criminal law in 2012.57 Under a 2006
Algerian law,*® anyone who “exert[s] pressure to obtain
sexual favors” in Algeria faces two to twelve months in
prison plus a fine of up to 200,000 dinars (U.S.$2,540).
These days even Shari-ah law gets interpreted to crimi-
nalize workplace sex harassment—in October 2010, a
judge in Arar, Saudi Arabia sentenced a sex harasser
to death. The Saudi harasser had tried to blackmail a
government employee at her workplace with revealing
photographs, but she denounced him to the Saudi Virtue
Police.®

As countries overseas get serious about stopping
workplace harassment, their harassment laws mutate
into new forms, some even broader (if less nuanced) than
counterpart U.S. doctrines. Unfortunately, these growing
differences leave our state-of-the-art American tools and
training for weeding out the U.S. variety of workplace
harassment increasingly unhelpful overseas. So any mul-
tinational trying to foster a harassment-free workplace
internationally these days needs subtlety, nuance, strat-
egy and finesse. Reflexively extending the rigid American
“zero tolerance” approach around the world does not
work.

Toward a global approach to eradicating workplace ha-
rassment: Multinationals pursuing a global approach to
eliminating harassment from their worldwide workforces
need to account for the international context by factoring
in seven issues: alignment; protected status; affirmative
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mandates; policy drafting; launch logistics; communica-
tions/training; and investigations. We address each.

« Alignment. A multinational must align any global
approach to eradicating workplace harassment
with its own approach to preventing workplace
discrimination and promoting equal employment
opportunity. Be sure a global harassment policy
and international harassment training, as well
as a cross-border anti-harassment enforcement
initiative, dovetail with the multinational’s global
initiatives as to discrimination and diversity. Tackle
these three related issues together, not in isolation.

» Protected status. Because American-style prohibi-
tions against workplace harassment grow out of
U.S. statutes that prohibit workplace discrimina-
tion, American employers’ harassment policies and
training tend to ban only status-based harassment
linked to a victim’s membership in a protected
group—sex harassment, race harassment, disability
harassment, age harassment, religious harassment,
even theoretically veteran status harassment and
genetic harassment. To date, not too many U.S.
domestic employers have taken the bold step of
imposing tough, enforceable workplace rules that
ban status-blind harassment—nbullying, pester-
ing, equal opportunity harassment. A trend may
be emerging at the U.S. state government level to
outlaw so-called “abusive work environments,”
but state proposals here so far have little traction.
(Remember even Washington State’s campaign
against abusive work environments concedes
“[b]ullying in general is NOT illegal in the U.S.”)80

By contrast, many other countries already prohibit
infinitely broader status-blind harassment (abroad called
workplace “bullying,” “mobbing” “psycho-social harass-
ment” or “moral harassment”), without regard to pro-
tected group status. A Belgian law of June 2002 prohibits
workplace “pestering.” A French law of June 2010 crimi-
nalizes “psychological violence.” A Luxembourg law of
June 2009 prohibits “bullying and violence at work.” Ven-
ezuela’s 2005 “Organic Law on...Work Environment” pro-
hibits “offensive, malicious and intimidating” conduct in
the workplace, including “psychological violence” and
“isolation.” And mushrooming case law in Brazil im-
poses damages for workplace “moral harassment”—Bra-
zilian moral harassment law in recent years has become
a common claim in all sorts of workplace disputes. In
Brazil these days, even employers that legally assign and
legally pay overtime have faced “moral harassment”
litigation from overworked employees arguing the extra
hours amount to a form of bullying.

In theory, foreign status-blind harassment laws are in-
finitely broader than American-style status-based harass-
ment prohibitions: A doctrine that bans abusive behavior
for whatever reason is infinitely broader than a targeted
American-style rule that prohibits only harassment moti-

vated by a dozen or so protected traits. For a multination-
al, the challenge here is how to factor these broad foreign
status-blind harassment laws into a workable global
workplace anti-harassment policy and training module.
Expanding a U.S.-style harassment policy, and training,
to account for foreign status-blind harassment prohibi-
tions requires exponentially increasing its scope, and this
expansion makes U.S. employers uncomfortable, espe-
cially if the broadened policy and training will reach into
U.S. workplaces. Too many U.S. multinationals downplay
this conflict and simply issue overly narrow international
policies that merely ban status-based harassment. But
this approach blows a huge hole in the multinational’s in-
ternational harassment compliance initiative, because the
employer’s internal harassment prohibition bans much
less than all illegal harassing behavior.

< Affirmative mandates. Every law against workplace
harassment imposes a negative prohibition against
employers (and often co-workers) who commit
illegal harassment. In addition, some jurisdictions’
laws go farther and impose affirmative employer
duties or mandates as to harassment compliance.
Multijurisdictional harassment initiatives (policies,
training, enforcement) need to account for these.
A global policy or code of conduct provision that
merely bans illegal harassment does not go far
enough in a jurisdiction where employers have to
take affirmative harassment compliance steps.

For example, like California, South Korea requires
employers to offer periodic training on sex harassment,
and India requires training on its sex harassment law.5!
Chile, Costa Rica, India, Japan and other countries affir-
matively require employers to issue written sex harass-
ment policies. The Austrian Supreme Court requires
employers affirmatively to investigate complaints of sex
harassment,® as do statutes in countries including Chile,
Costa Rica, India, Japan, South Africa and Venezuela.
Costa Rica requires employers to institute sex harass-
ment claim procedures and to report each sex harassment
claim to the Ministry of Labor Inspection Department. A
2006 Japanese regulation®® imposes similar affirmative
mandates.5*

e Policy drafting. In drafting a multinational’s cross-
border anti-harassment policy (or code of conduct
provision), be sure the policy mandates actually
work overseas. Reject American-style prohibitions
that are unworkable abroad. To do this, define key
terms cross-culturally and ensure the policy’s ex-
plicit prohibitions are enforceable in each affected
jurisdiction:

— Define key terms cross-culturally. Workplace
harassment policies implicate concepts that
are highly susceptible to being misconstrued
abroad. Be sure to be clear. For example, the
common harassment policy terms “inappropri-
ate” behavior and “improper” touching get in-
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terpreted very differently depending on cultural
context—some behavior obviously “inappropri-
ate” or “improper” in Atlanta, Roanoke and Mil-
waukee may not seem so out of line in Athens,
Riyadh or Mexico City. “Kissing,” prohibited by
many American harassment policies and train-
ing modules, usually implies romantic mouth-
kissing without distinguishing the cheek-kissing
common among co-workers in many countries.
Even the term “harassment” itself takes on very
different meanings abroad. In Brazil, “harass-
ment” (assédio, in Portuguese) is understood to
mean overt and abusive acts like bullying and
quid pro quo harassment and therefore does not
reach “hostile environment” harassment. For
that matter, employees abroad are not likely to
understand even basic U.S. harassment terms of
art like “hostile environment” and “quid pro quo”
harassment.

— Ensure the policy’s explicit prohibitions are enforce-
able in each affected jurisdiction. A harassment
policy’s specific restrictions may raise legal
issues abroad. Be sure policy prohibitions are
enforceable overseas. For example, again we
have the “kissing” problem: The common U.S.
harassment policy provision prohibiting on-job
“Kkissing” is unworkable in places like France
where men and women co-workers Kiss one
another every morning as a greeting. Also, re-
strictions against co-worker dating raise serious
privacy law issues and spark human resources
challenges overseas, especially in countries like
Germany and Switzerland where birth rates are
low and a third to half of married couples are
believed to have met in the workplace. Society in
these countries actually sees workplace romance
as vital to sustaining the local population base,
and so local employees and even courts push
back hard against American-style co-worker
dating restrictions—or, at least, passive-aggres-
sively ignore them. In these jurisdictions, even
a workplace rule that merely requires dating
co-workers to disclose their relationships almost
always offends. In one extreme case, a Russian
judge confirmed a worker’s sex harassment alle-
gation as true but nevertheless denied her claim,
reasoning that “if we had no sexual harassment, we
would have no children.”6®

e Launch logistics. Be sure to launch a cross-border
harassment policy in a way that complies with
overseas procedures for implementing new work
rules. Every harassment policy imposes a disci-
pline or termination sanction, but we have seen
that many jurisdictions get surprisingly lenient
when an employer invokes an anti-harassment
policy to fire a harasser for good cause. So the
policy needs to stick. Harassment policies are work

rules that can be subject to mandatory “information
and consultation” with works councils and health-
and-safety committees or mandatory bargaining
with unions. Launching a new harassment policy
may also require tweaking lists of local work rules,
such as the work rules required in France, Japan,
Korea and many Arab countries. And any harass-
ment policy that imposes a mandatory disclosure
rule—such as a rule requiring dating co-workers to
disclose their relationships—can trigger employ-
ment and data privacy law challenges.

Communications/training. A multinational imple-
menting a global harassment policy should com-
municate its policy to employees abroad and then
train on how it works. But never directly export
U.S. online or live harassment training modules.
Training about sex harassment, in particular, raises
unique cultural challenges in places where harass-
ment remains poorly understood. Foreign workers,
male and female alike, used to mock U.S.-generated
sex harassment and gender-sensitivity training. In
recent years, overseas workers may have become
superficially more accepting of these training ses-
sions, but many overseas employees forced to sit
through harassment modules may still see this as
a puritanical American exercise irrelevant to their
local environment. Indeed, in some pockets of

the Arab world, Africa, Asia, Latin America and
Eastern Europe, a workforce may openly scoff at
training seen as too awkward, too “politically cor-
rect” and too insensitive to the local environment.
For example, at a February 2013 sex harassment
training session at Chinese manufacturing giant
Foxconn, one “18-year-old female worker” was
“often”— during the sex harassment training session
itself—"’subjected to obscene gestures and sexual
harassment from three male colleagues.””®® So tailor
anti- harassment communications and training

for local audiences. Tone down messages likely to
ruffle local feathers. Make the case for why harass-
ment is a local problem. Show how harassment
rules can work locally to improve local conditions.

Investigations. U.S. employers understand the
importance of thoroughly investigating credible
harassment complaints, allegations and denuncia-
tions received both informally and through re-
porting channels like hotlines. Indeed, as already
mentioned, law in Austria, Chile, Costa Rica, India,
Japan, South Africa, Venezuela and elsewhere
affirmatively requires employers to investigate
allegations of sex harassment.%” But even in these
countries, an aggressive American-style workplace
harassment investigation can trigger push-back and
unexpected legal issues. So adapt overseas harass-
ment investigations (and discipline for proven
harassers) to comply with host-country rules and
culture.

NYSBA Labor and Employment Law Journal | Fall 2013 | Vol. 38 | No. 3 17



Part Five: Promoting Workplace Diversity on a
Global Scale

Equal employment opportunity and diversity play a
huge role in domestic American human resources admin-
istration and in U.S. employment law compliance—sure-
ly a bigger role than in any other country, particularly
outside the common law world. So it might seem that,
when it comes to promoting workplace diversity glob-
ally, American multinationals enjoy a clear head start. But
very different demographics abroad make this head start
less advantageous than it may at first appear. Indeed, in
some contexts overseas, too much experience with U.S.
diversity initiatives might even be a drawback.

How, specifically, does a multinational drive EEO
compliance and foster workplace diversity across juris-
dictions? U.S. EEO and diversity tools were originally
honed for the atypical, rarefied environment of U.S.
discrimination, harassment and affirmative action law,
and for the unique demographics of the United States. So
they do not always work well abroad, at least not with-
out significant retooling. This is particularly true as to
those American diversity tools and programs engineered
to increase demographic representation in the workplace
through recruiting and retention (as opposed to softer di-
versity training programs meant to enhance respect and
tolerance among co-workers already in a workforce).

Any diversity recruiting/retention initiative will
fail if the employer cannot measure its success. And no
employer can measure the success of a diversity pro-
gram without consensus around the meaning of the core
term “diversity.” Employers promoting diversity across
borders must therefore begin by confronting a tough but
central question: What do we mean when we say we
want “diversity”? Very different demographics and “core
diversity dimensions” overseas mean that the answer
will not be the same abroad, as compared to domestically
within the U.S.

The U.S. understanding of “diversity.” In address-
ing “diversity,” the U.S. Supreme Court has adopted
the increasingly-popular “big tent” view, saying that
“[m]ajor American businesses have made clear that the
skills needed in today’s increasingly global marketplace
can only be developed through exposure to widely di-
verse people, cultures, ideas and viewpoints.”% This all-
encompassing approach sees “diversity” as far more than
the three narrow but well-defined “diversity dimensions”
that U.S. government statisticians track via America’s
mandatory employer diversity reporting form, the EEO-1:
gender, “Hispanic or Latino” ethnicity, and “race” de-
fined as “White,” “Black or African American,” “Asian,”
“American Indian or Alaskan Native” or “Native Hawai-
ian or Other Pacific Islander.”

U.S. diversity experts these days expand their efforts
well beyond these three EEO-1 categories of gender,
Hispanic/Latino ethnicity and race. Modern diversity

experts, along with the Supreme Court, speak broadly

(if vaguely) of “diversity of backgrounds,” “diversity

of opinions” and “diversity of experiences.” Diversity
professionals also cultivate diversity among age groups,
sexual orientations, the “differently abled,” and other
groups, legally protected and non-legally protected alike.
To a modern U.S. diversity expert, confining a corporate
diversity initiative just to the three EEO-1 categories
would be far too narrow.

That said, though, the fact remains that domestically
within the U.S., the sine qua non of a “diverse” workforce
actually is rooted in our three “old school” U.S. EEO-1 cat-
egories. To Americans, those three “diversity dimensions”
stand alone in their own tier, with all other categories less
important. After all, no American would consider a work-
place of all white, non-Hispanic men as “diverse”—even
if those Anglo white guys came from various cities, were
alumni of various schools, voted for various political par-
ties, cheered for various sports teams and were of various
religions, ages, sexual orientations and physical abilities.
On the other hand, we would all have to concede that a
workforce is indeed “diverse” if made up of half men/
half women and boasting big percentages of Hispanics,
blacks, Pacific Islanders, Asians and Native Americans—
even if it somehow turned out that this gender and race
balanced workforce included only able-bodied, hetero-
sexual, Ohio-born, Democrat Catholics over age 40.

= Among our three EEO-1 “diversity dimensions”
(gender, Hispanic ethnicity, race), one category—
race—stands above the others. According to the
Yale Journal of International Law,5° “U.S. judges,
activists and academics have theorized extensively
about how the struggle for African Americans’ civil
rights shapes U.S. law prohibiting discrimination
against other groups.”

The international understanding of “diversity.” For years
the importance of “diversity” has been growing out-
side the U.S. According to a report from the Conference
Board,” “demographic changes in Europe, combined
with...regulations, are...pressur[ing European] compa-
nies to increase the diversity of their workforces.” A study
by the Lee Hecht Harrison firm found that two-thirds of
employers worldwide see employer diversity programs as
key retention tools. Some countries now actually mandate
specific diversity initiatives: South Africa requires work-
place diversity plans, for example, and Brazil and Germa-
ny require affirmative action for the disabled. European
jurisdictions are requiring gender equity on corporate
boards of directors. India now imposes some caste diver-
sity rules in the public sector.

So in today’s diverse, multi-cultural world markets,
all multinationals, regardless of where headquartered,
should be thinking about how to foster inclusion and
equality of employment opportunity within work-
forces worldwide, and how to recruit and retain diverse
workforces.
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But in propagating a diversity program abroad we
come right back to our definitional question of metrics:
What do we mean by “diversity”’? Like plugs on our Ameri-
can electrical appliances, our U.S. EEO-1 metrics of gen-
der, Hispanic ethnicity and race just will not fit overseas.
Indeed, our American understanding of race and eth-
nicity is so uniquely our own that even the U.S. Census
struggles—recent immigrants cannot interpret American
census forms because peoples from other cultures do not
“get” how Americans categorize ourselves. According to
The New York Times: "

The pattern of race reporting [to the U.S.
Census] for foreign- born Americans is
markedly different than for native-born
Americans.... For example...a majority
born in the Dominican Republic and El
Salvador, who are newer immigrants,
described themselves as neither black
nor white.... Among all who identified
themselves as Asian-Americans, which
is often understood to mean born [in the
U.S.], 67 percent were, in fact, foreign
born.... [According to] Elizabeth M.
Grieco, Chief of the Census Bureau’s
immigration statistics staff,...it’s a part of
not knowing where they fit into how we
define race in the United States.

This disconnect between what Elizabeth Grieco calls
“how we define race in the United States” and how other
countries define race (and ethnicity) explains why work-
force demographic diversity programs hatched from U.S.
EEO-1 metrics are bound to fail if transplanted overseas.
Consider:

= The “Hispanic/Latino” EEO-1 ethnicity category
is unique to the U.S., is misunderstood outside the
U.S., and is meaningless where there are virtually
no Hispanics/Latinos—countries from Albania to
Zimbabwe—as well as where there are virtually
nothing but Hispanics/Latinos—Spanish-speaking
Latin America, Spain, Equatorial Guinea.

= Concepts of race differ abroad. In England, “Asian
means Indian/Pakistani but rarely includes peo-
ples of the Far East (who are called “Orientals™).
South Africa’s diversity-promoting EEA-2 form
distinguishes “Whites,” “Indians” and “Africans”
from “Coloureds”—a mixed-blood category that
looks offensive to Americans. At the same time,
of course, the U.S. category “African- American”
looks offensive in the many countries of the world
with big populations of “Africans” who are not
“American.”

= Labor-pool demographics make racial diversity
statistically impossible in much of the world. In
2013 the CIA World Factbook’ reported that Japan is
98.5% Japanese and more than 99.4% Asian. Korea

is 100% Korean (“except for about 20,000 Chinese”).
Finland is 99% Finnish and Swedish. Paraguay is
95% “mestizo,” and Mali is more than 95% black.
Even the increasingly heterogeneous UK remains
92.1% white.

= Our three American EEO-1 categories are too coarse
to account for the granular demographic distinc-
tions necessary abroad. In India, caste status is
legally protected—but in EEO-1 terms, all Indians
are “Asian.” In Africa, tribal ancestry is critical—
but in EEO-1 terms, all tribal Africans are “black.”
In Spain, Basques and Catalans speak their own
languages and promote separatism—but in EEO-
1 terms, all Spaniards, Basques and Catalans are
“Hispanic/Latino whites.” In Canada, French Ca-
nadians are culturally distinct—but in EEO-1 terms,
they are, like most Canadians, “non-Hispanic/La-
tino whites.” And the same is true for the Walloons
and Flemish of Belgium.

= Even workplace gender diversity can be impossible
abroad. In Saudi Arabia, just five percent of the
workforce is female and local law requires segre-
gating women workers from men.

According to HR Magazine,”® U.S. “HR directors
are finding that one-size-fits-all [diversity] programs”
launched overseas “will not work and might not even be
understood.” Andrés Tapia, serving as Chief Diversity Of-
ficer at Hewitt Associates (how AON Hewitt), once said
“we’re beginning to see an increasingly resentful backlash
against the American version of diversity abroad.”’* Out-
side the U.S., the complaint Tapia heard most often was
that “this diversity thing is an American thing.”’® This
tension with cross-border diversity initiatives forces U.S.
multinationals to confront what “diversity” means in the
cross-border context.

Three viable cross-border diversity initiatives. Because
U.S. diversity metrics and the American understanding
of “diversity” do not travel well, any U.S.-headquartered
multinational intending to launch, across regional or
worldwide workforces, a diversity initiative focused on
recruiting and retention should resist the urge to trans-
plant its U.S. approach. Retool an American diversity ini-
tiative by using internationally appropriate metrics and
a global understanding of “diversity.” There are at least
three alternate designs a multinational might use in trans-
forming a made-in-the-U.S.A. diversity initiative into a
viable international one: (1) cross-cultural understanding,
(2) gender inclusion and (3) local racial/ethnic diversity.

e Cross-cultural understanding. International project
teams with members from different countries can
run into misunderstandings because of deep-rooted
cultural differences. Even within a region as well-
integrated as Western Europe, work styles differ
and underlying assumptions and attitudes diverge
across a team of, say, Britons, French, Germans and
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Italians. Cross-cultural understanding sessions can
address these problems with training focused on
attitudes. But these soft training programs are so
distinct from hard demographic “diversity” initia-
tives focused on recruiting and retention metrics
that using the “diversity” label here is perhaps
disingenuous. One human resources manager, Su-
zanne Bell of Toyota Financial Services, once sug-
gested keeping the distinction clear by labeling this
training “Global Cultural Competence” or “Global
Cultural Awareness” programs—eschew the word
“diversity” entirely.”

Gender inclusion. Homogeneous racial demograph-
ics in many overseas markets may block efforts

at racial diversity, but gender equity is good every-
where (except in Saudi Arabia, where in many
respects it remains illegal). Women are underrep-
resented, especially in leadership roles, in so many
overseas workforces. Gender inclusion is becom-
ing a hot issue in many jurisdictions like Europe,
which is requiring gender balance on corporate
boards of directors. Some American multination-
als therefore focus their outside-U.S. diversity
efforts on promoting gender inclusion, reserving
race and ethnicity for their domestic U.S. diversity
programs. According to HR Magazine,”” as far back
as the early 2000s Chubb, DuPont, Eastman Kodak,
Ford and J.P. Morgan were all testing gender diver-
sity programs in Latin America.

Local racial/ethnic diversity. Bold multinationals that
take international workplace diversity seriously
enough to confront the irrelevance of the three U.S.
EEO-1 categories abroad might promote racial/eth-
nic inclusion by tailoring overseas diversity metrics
to the different “core diversity dimensions” of their
overseas workforces. It makes absolutely no sense
to track the “Hispanics” and “African-Americans”
within a workplace in, say, Russia, India, Chile,
Thailand or South Africa. Ask instead: Which “di-
versity dimensions” and demographic categorizations
are locally appropriate in each of our overseas loca-
tions? Then implement meaningful demographic
benchmarking metrics on a localized basis. Does
your Mexico City executive suite reflect Mexico’s
Indian/Mestizo majority? Is your Brussels facility
equally inclusive of both Flemish and Walloons?
Does your Zurich branch welcome Switzerland’s
French and Italian-speaking minorities? Do your
Tokyo office policies fight Japan’s entrenched
discrimination against ethnic Koreans, Ainus and
Ryukyuans?’® Do local taboos—and data privacy
laws—prevent you from learning the status quo,
taking action and measuring success? Going
beyond racial/ethnic categories, how can a global
diversity program cultivate diversity among age
groups, sexual orientations and disabilities? Bold

cross-border diversity initiatives of this sort that
actually focus on locally-relevant racial and ethnic
distinctions remain rare. But they may be the next
frontier.

“Core diversity dimensions” and the very definition
of what it means to be “diverse” differ widely from one
country to the next across our increasingly homogeneous
“global workforce.” Any multinational launching cross-
jurisdictional work rules, international HR policies, glob-
al code of conduct provisions or other border-crossing
initiatives that champion diversity in overseas recruit-
ing and retention should modify existing U.S. domestic
diversity policies and offerings—or even completely start
over abroad.

Conclusion

While under U.S. law, workplace “harassment” tends
to be a species of “discrimination” law, workplace harass-
ment and discrimination overseas are often completely
separate legal concepts. A U.S. organization with “zero
tolerance” for workforce discrimination and harassment
will be understandably reluctant to allow any discrimi-
nation or harassment in its overseas operations, but the
concept of what behavior constitutes inappropriate and
illegal discrimination and harassment needs to be flexible
enough to accommodate very different foreign laws and
social environments. American multinationals need to
think carefully about how they extend, internationally,
their U.S.-style discrimination and harassment policies,
tools and training.

Equal employment opportunity plays a bigger role in
U.S. human resources administration and U.S. employ-
ment law compliance than in perhaps any other country,
particularly outside the common law world. And so
American-based multinationals often place more empha-
sis on EEO issues than do multinationals headquartered
elsewhere.

There are excellent reasons why all multination-
als should strive to equalize employment opportunities
across their workforces worldwide. But how, specifi-
cally, can headquarters control EEO compliance strategy
on a cross-jurisdictional basis? EEO tools that American
multinationals originally developed in the atypical and
rarefied legal environment of U.S. discrimination, ha-
rassment and diversity laws do not work well abroad,
without modification.

Any multinational launching cross-jurisdictional
work rules, international HR policies, global code of
conduct provisions, multi-country training modules or
other border-crossing initiatives that touch upon dis-
crimination, harassment or diversity should modify these
offerings carefully to account for the special context of
the global workforce.
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Immigration Basics for Expats and Secondees

By Patricia Gannon

Transferring employees of multinational companies
to other countries requires thoughtful planning and
analysis. An employer must consider various factors and
make strategic decisions regarding the terms of employ-
ment as well as immigration options. Once an employer
has identified the employee to be transferred, the employ-
er must make a determination regarding the type of visa
the employee should obtain. Choosing the type of visa
is not a one-size-fits-all approach. There are various visa
options, and the suitability of each type of visa will vary
on each particular assignment and employee. Deciding
which visa is the most suitable requires careful analysis of
the company’s business reasons for the transfer as well as
the foreign employee’s particular situation and long-term
objectives. For our purposes, we will focus on the L and E
visas, but please note that there is an array of work visas,
most notably the H-1B. Based on multinational transfers,
the most common are the E and L visas.

l. Visa Overview

When a multinational company is seeking to trans-
fer its employees to the United States, the most common
visas are the L-1 (Intracompany Transferees) and E-1/E-2
(Treaty Traders and Investors) visa classifications. Also
common is use of the H-1B (Professional Workers) visa
classification. An employee may qualify for each of these
visas; however, based on the overall objective of the
assignment one visa may be more appropriate and/or
beneficial than the others.

A. L-1 Intracompany Transferees

The L-1 visa is reserved for multinational companies
seeking to transfer its executives and managers (L-1A)
and specialized knowledge workers (L-1B) to the United
States. To qualify for the L-1 visa, the company must
prove:

1. There is a qualifying relationship between the entity
in the U.S. and the entity employing the foreign
national abroad.

2. The employee has been employed full-time abroad
for one continuous year in the last three years by a
qualifying organization.

3. The employee will be transferred to the U.S. to
fill a position that is executive or managerial, or in a
position that requires specialized knowledge.

4. The U.S. entity will continue to do business in the
U.S. and in at least one other country abroad for
the duration of the employee’s assignment in the
U.S. in L-1 status.

i Qualifying Relationship

A qualifying organization is defined as a: “United
States or foreign firm, corporation or other legal entity”
that “meets exactly one of the qualifying relationships
specified in the definitions of a parent, branch, affiliate or
subsidiary.”*Attention to these definitions is very useful
when faced with a more complex corporate structure of
various owners and ownership interests. Use of these
regulatory provisions is helpful to decide the type of evi-
dence to be included to prove a qualifying relationship.
Particular attention should be given to the definition of
subsidiary and affiliate:

Subsidiary means a firm, corporation,

or other legal entity of which a parent
owns, directly or indirectly, more than
half of the entity and controls the entity;
or owns, directly or indirectly, half of the
entity and controls the entity; or owns,
directly or indirectly, 50 percent of a
50-50 joint venture and has equal control
and veto power over the entity; or owns,
directly or indirectly, less than half of the
entity, but in fact controls the entity.?

An affiliate means (1) One of two sub-
sidiaries both of which are owned and
controlled by the same parent or indi-
vidual, or (2) One of two legal entities
owned and controlled by the same group
of individuals, each individual own-

ing and controlling approximately the
same share or proportion of each entity,
or (3) In the case of a partnership that is
organized in the United States to provide
accounting services along with manage-
rial and/or consulting services and that
markets its accounting services under an
internationally recognized name under
an agreement with a worldwide coordi-
nating organization that is owned and
controlled by the member accounting
firms, a partnership (or similar organiza-
tion) that is organized outside the United
States to provide accounting services
shall be considered to be an affiliate of
the United States partnership if it mar-
kets its accounting services under the
same internationally recognized name
under the agreement with the world-
wide coordinating organization of which
the United States partnership is also a
member.?
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In cases where the corporate structure is not as straight-
forward or transparent, in-depth analysis is required to
prove that the involved entities qualify. For example,
using the definition of subsidiary, an argument can be
made where there is less than majority ownership that
the parent entity controls the entity. Evidence that can be
included to show control includes corporate documents
that prove voting percentages.

ii.  Continuous Employment

In establishing the requirement that an employee
have one year of continuous employment in the last three
years, it is important to note that the employee does not
have to be a current employee. If the employee was a
prior employee, he or she may still qualify so long as the
employment has taken place in the last three years.

The continuous requirement, however, can pose a
problem for employees who during their employment,
left the company to study abroad or temporarily left the
company to work for a short duration for an unaffiliated
company. Any of these events will break the continuity
of the employment. However, if the employee has spent
time in the U.S. visiting for business or pleasure or work-
ing in the U.S. for a parent, affiliate, branch or subsid-
iary, such time shall not interrupt the continuous period
abroad. Notwithstanding, the employee must still fulfill
the one year of employment requirement.*

iii. Employee’s Position in the U.S.: Executive,
Manager or Specialized Knowledge

Whether the position qualifies for the L-1 classifica-
tion (L-1A for executives and managers and L-1B for
specialized knowledge employees) will be determined
based on the job duties the employee will perform and
not based on job title. The employee does not have to be
transferred to the U.S. in the same capacity.® In prepar-
ing the petition and corporate documentation, the duties
should be drafted carefully and with sufficient specific-
ity. The use of a generic description to describe the job
duties should be avoided as USCIS will in many of these
instances issue a request for additional evidence. The
following are the definitions of executive and manager,
as established by the Immigration and Nationality Act
(INA) in Section 101(a)(44):

(A)The term “managerial capacity” means an assign-
ment within an organization in which the employ-
ee primarily—(i) manages the organization, or a
department, subdivision, function, or component
of the organization; (ii) supervises and controls the
work of other supervisory, professional, or mana-
gerial employees, or manages an essential func-
tion within the organization, or a department or
subdivision of the organization; (iii) another em-
ployee or other employees are directly supervised,
has the authority to hire and fire or recommend
those as well as other personnel actions (such as

promotion and leave authorization) or, if no other
employee is directly supervised, functions at a
senior level within the organizational hierarchy

or with respect to the function managed; and (iv)
exercises discretion over the day-to-day operations
of the activity or function for which the employee
has authority. A first-line supervisor is not consid-
ered to be acting in a managerial capacity merely
by virtue of the supervisor’s supervisory duties
unless the employees supervised are professional.

(B) The term “executive capacity” means an assign-
ment within an organization in which the em-
ployee primarily—(i) directs the management of
the organization or a major component or function
of the organization; (ii) establishes the goals and
policies of the organization, component, or func-
tion; (iii) exercises wide latitude in discretionary
decision-making; and (iv) receives only general
supervision or direction from higher level execu-
tives, the board of directors, or stockholders of the
organization.

Where the executive role is somewhat easier to iden-
tify, managerial capacity faces some additional hurdles
that have to be resolved prior to classifying the employee
as a manager. First of all, first-line supervisors have
been specifically excluded from this category unless the
employees supervised are professional.® Secondly, when
faced with a manager who will not be supervising any
direct reports and instead will be managing an essential
function, careful attention to detail is required to prove
the employee does in fact qualify as a manager.

This functional manager category has been discussed
extensively and has been the source of dispute in many
cases. The function itself cannot be performed by the
manager. What seems to be a simple approach of explain-
ing that the manager will supervise, and not perform,
the function becomes a little more convoluted when an
employer has to explain who then, if there are no direct
reports, performs the function. This is particularly true
when dealing with a smaller organization where the hier-
archy consists of a rather small group. If the manager will
in effect perform the duties of the function supervised,
the employee will not qualify and will have to seek clas-
sification under the L-1B Specialized Knowledge worker,
if eligible, or another nonimmigrant category.

Employers face a larger hurdle when dealing with the
specialized knowledge category. The definition for special-
ized knowledge capacity is found in Title 8 of the Code of
Federal Regulations:

Specialized knowledge means special
knowledge possessed by an individual
of the petitioning organization’s product,
service, research, equipment, techniques,
management, or other interests and its
application in international markets,
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or an advanced level of knowledge or
expertise in the organization’s processes
and procedures.”

Specialized knowledge professional
means an individual who has specialized
knowledge as defined in paragraph (l)
(1)(ii)(D) of this section and is a member
of the professions as defined in section
101(a)(32) of the Immigration and Na-
tionality Act.®

USCIS (formerly INS) has provided further guid-
ance through various published memoranda. However,
exactly how much these memorandums have helped
to clarify or have served to further confuse the issue is
up for debate. These memorandums include the Memo
from Fujie O. Ohata’and the Memo from James Puleo.10
The Ohata Memo describes specialized knowledge as
knowledge that is “different from that generally found
in the particular industry” and “need not be proprietary
or unique.” The knowledge should be “noteworthy or
uncommon.” Where the employee has “knowledge of
company processes and procedures, the knowledge must
be advanced.” In addition, such specialized knowledge
cannot be simply stated, it must be documented with
“probative evidence that the alien’s specialized knowl-
edge is distinguished by some unusual qualification
and not generally known by practitioners in the alien’s
industry.”

The Puleo Memo provides a list of characteristics that
demonstrate specialized knowledge, and includes, for
example, “knowledge of a product or process which can-
not be easily transferred or taught to another individual.”
In addition, Puleo points out that the common thread in
the examples provided is that the knowledge of a “pro-
cess or product, would be difficult to impart to another
individual without significant economic inconvenience
to the United States or foreign firm.” Puleo concludes by
confirming that the memo should be used as guidance
only and that there are many other instances of special-
ized knowledge. Despite this important caveat, USCIS
adjudicators have been unrelenting in issuing Requests
for Evidence to further prove, rephrase and explain
the specialized knowledge possessed by the employee.
Getting over this hurdle is costly and time-consuming.
Consequently, experienced practitioners will, upon initial
filing, treat the case as if it were already being challenged
in an attempt to minimize unnecessary requests from
USCIS.

iv. Anti-Job Shopping Provisions

A brief word should be said by yet another hurdle re-
lated to specialized knowledge employees. The L-1 Visa Re-
form Act of 2004 created a restriction on L-1B specialized
knowledge workers codified in INA 214(c)(2)(F), making
employees ineligible for the specialized knowledge clas-
sification if they are to be stationed primarily at the work-

site of a third party other than the employer or an affiliate
thereof, and either (1) the employee will be principally
under the control and supervision of the unaffiliated
entity or (2) the placement at the non-affiliated worksite is
essentially labor for hire for that third party.!! To over-
come this hurdle when the L-1B worker will be placed
off-site, the U.S. entity can document that most of work
will primarily occur within the L organization, the work
will be controlled and supervised by the L organization,
and/or the off-site activities do in fact require specialized
knowledge of the Petitioner’s product or services.'?

v.  Who Can Pay the Salary?

Under the L-1 provisions, the employee’s salary can
be paid by the U.S. entity or the foreign entity.*® This
provides multinational companies with flexibility to
decide from which entity’s payroll the salary will be paid
based on lateral considerations such as continuation of
pension benefits in the foreign country, tax benefits, etc.
There are many reasons why a company would prefer to
pay the salary from the foreign entity, and in some cases a
combination payroll may be used. Despite this flexibility,
whether an employee’s work and activities are controlled
by the U.S. entity or foreign entity does matter. It is es-
sential that the work to be performed by an employee be
controlled and supervised by the U.S. entity and that the
work be for the benefit of the U.S. entity. The U.S. entity
has the burden to prove that an employer-employee rela-
tionship exists.

vi. New Office

The L-1 provisions allow for multinational companies
setting up new offices in the U.S. to benefit from the L-1A
and L-1B classifications. Multinational companies can
transfer their L-1A or L-1B personnel for a period of one
year, during which time they must prove to the satisfac-
tion of the USCIS that they have reached the level of
doing business. Doing business is defined as “the regular,
systematic, and continuous provision of goods and/or
services by a qualifying organization and does not in-
clude the mere presence of an agent or office of the quali-
fying organization in the United States and abroad.”**
The entity’s mere presence and/or incorporation is not
sufficient. Regulations for new office L’s can be found at 8
C.F.R. 88 214.2(1)(3):

(v) If the petition indicates that the ben-
eficiary is coming to the United States as
a manager or executive to open or to be
employed in a new office in the United
States, the petitioner shall submit evi-
dence that:

(A) Sufficient physical premises to house
the new office have been secured;

(B) The beneficiary has been employed
for one continuous year in the three year
period preceding the filing of the petition
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in an executive or managerial capacity
and that the proposed employment in-
volved executive or managerial authority
over the new operation; and

(C) The intended United States opera-
tion, within one year of the approval of
the petition, will support an executive or
managerial position as defined in para-
graphs (1)(1)(ii)(B) or (C) of this section,
supported by information regarding:

(1) The proposed nature of the office
describing the scope of the entity,

its organizational structure, and its
financial goals;

(2) The size of the United States in-
vestment and the financial ability of
the foreign entity to remunerate the
beneficiary and to commence doing
business in the United States; and

(3) The organizational structure of the
foreign entity.

(vi) If the petition indicates that the
beneficiary is coming to the United States
in a specialized knowledge capacity to
open or to be employed in a new office,
the petitioner shall submit evidence that:

(A) Sufficient physical premises to house
the new office have been secured;

(B) The business entity in the United
States is or will be a qualifying organiza-
tion as defined in paragraph (I)(1)(ii)(G)
of this section; and

(C) The petitioner has the financial abil-
ity to remunerate the beneficiary and to
commence doing business in the United
States.

A key element in new office L-1As is to be able to
document and prove that within the first year, the busi-
ness will support a manager or executive position. It is
recognized that the manager or executive will initially be
involved in some non-managerial duties while he or she
hires the necessary staff to perform the non-qualifying
duties.

To be eligible for an extension of the L-1A or L-1B
classification, the company must document what it has
accomplished during the first year to prove it is active
and operational .®

vii. Blanket L-1

This is a great tool for large multinational companies.
The Blanket L-1 allows companies with offices in the U.S.

who have been doing business in the U.S. for one year to
transfer employees to the U.S. so long as the entities have
been included in the approved petition. The Blanket L is
filed in the U.S., and once approved, the employees can
directly apply at the consulate for the L-1A or L-1B visa
classifications without having to apply administratively
in the U.S. Not all entities however can qualify for the
Blanket L-1. The requirements are:

(A)The petitioner and each of those entities are en-
gaged in commercial trade or services;

(B) The petitioner has an office in the United States
that has been doing business for one year or more;

(C) The petitioner has three or more domestic and
foreign branches, subsidiaries, or affiliates; and

(D) The petitioner and the other qualifying organiza-
tions have obtained approval of petitions for at
least ten “L” managers, executives, or specialized
knowledge professionals during the previous 12
months; or have U.S. subsidiaries or affiliates with
combined annual sales of at least $25 million; or
have a United States work force of at least 1,000
employees.16

A company seeking Blanket L-1 approval must be
sure to include all of its branches, subsidiaries and affili-
ates that may at some point seek to transfer its employees
to the U.S. Any entity not listed in the approved blanket
cannot make use of the approved Blanket L-1 and will
have to file through the standard L-1 process by filing in
the U.S.YY

B. E-1/E-2, Treaty Trader and Treaty Investor

The E visa is a useful tool for foreign investors,
whether the investor is an individual or a multinational
company that is ultimately majority owned by nation-
als of a treaty country. The E visa is available to foreign
nationals from countries that have a friendship, com-
merce and navigation or bilateral investment treaty with
the United States. To qualify, the individual or company
must be seeking to enter the U.S. to carry on substantial
trade which is international in scope principally between
the U.S. and the country of which he or she is a national
(E-1 Treaty Trader), or to develop and direct the opera-
tions of an enterprise in which the individual or company
has invested or is actively in the process of investing a
substantial amount of capital in a bona fide enterprise
(E-2 Treaty Investor).'8

The foreign national seeking entry to the U.S. can be
the owner or a key employee or prospective employee
of the enterprise, including executives, supervisors or
persons whose services are essential to the operation of
the enterprise.®®

The E visa was created to promote investment in the
U.S. and is of great benefit for small and large entities.
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There are approximately only 80 countries eligible for

the E-1 and/or E-2 visas. Therefore, when dealing with

a company that holds one of these nationalities and is
seeking to transfer an employee of the same nationality to
the U.S,, this category should not be overlooked. Among
the biggest incentive, should the entity and employee
qualify, is that the E visa can be extended for an indefinite
period of time so long as the employment continues and
the company remains majority owned by nationals of the
treaty country.?

i. Nationality of Corporation

The principal requirement for the E visa is that the
treaty trader or investor, whether an individual or com-
pany, possess the nationality of the treaty. This is deter-
mined the by the nationality of the individual, and in
the case of a company, by the nationality of the ultimate
owners.?! To qualify, the entity must be owned at least
50% by nationals of the treaty country. The ownership
in corporate structures should be traced as far up until
establishing the 50% ownership.? If the corporation is
sold exclusively on a stock exchange, the nationality of
the company will vary on the location of the exchange.?®
The majority ownership by a qualifying national must be
maintained while the E visa holder is employed. Owner-
ship by an individual who holds U.S. lawful permanent
residence or shares dual citizenship with the United
States cannot be counted in the calculation.?*

ii.  Nationality of Employee Being Transferred to the
u.s.

The owner or employee who is sought to be trans-
ferred to the U.S. must possess the same treaty national-
ity as the corporation.?

iii. Requirements for the E-1 and E-2 Classification

After establishing that a treaty exists and that the
individual being transferred and the business possess the
nationality of the treaty country, additional requirements
must be satisfied for each of the categories.

The E-1 Treaty Trader requirements include:

(1) The activities constitute trade within the meaning
of INA 101(a)(15)(E) (see 9 FAM 41.51 N4);

(2) Trade is substantial (see 9 FAM 41.51 N6);

(3) Trade is principally between the United States and
the treaty country (see 9 FAM 41.51 N6);

(4) Applicant, if an employee, is destined to an execu-
tive/supervisory position or possesses skills es-
sential to the firm’s operations in the United States
(see 9 FAM 41.51 N13); and

(5) Applicant intends to depart the United States
when the E-1 status terminates (see 9 FAM 41.51
N14).26

The E-2 Treaty Investor requirements include:

(1) Applicant has invested or is actively in the process
of investing;

(2) Enterprise is a real and operating commercial
enterprise;

(3) Applicant’s investment is substantial;

(4) Investment is more than a marginal one solely for
earning a living;

(5) Applicant is in a position to “develop and direct”
the enterprise;

(6) Applicant, if an employee, is destined to an execu-
tive/supervisory position or possesses skills essen-
tial to the firm’s operations in the United States;
and

(7) Applicant intends to depart the United States
when the E-2 status terminates.?’

iv. Executives and Supervisors, and Essential
Employees

Once all of the above criteria has been satisfied, in-
cluding ensuring the existence of a treaty and confirming
that both the company and/or owner and the employee
have the nationality of the treaty country of the company,
analysis is required regarding the position to be filled by
the employee. The E provisions allow for the transfer of
the owner(s) entering to direct the enterprise, as well as
employees of the company who will hold a position in an
executive or supervisory capacity or essential employees.

In evaluating the executive and/or su-
pervisory element, you should consider
the following factors:

(1) The title of the position to which the
applicant is destined, its place in the
firm’s organizational structure, the duties
of the position, the degree to which the
applicant will have ultimate control and
responsibility for the firm’s overall opera-
tions or a major component thereof, the
number and skill levels of the employees
the applicant will supervise, the level of
pay, and whether the applicant possesses
qualifying executive or supervisory
experience;

(2) Whether the executive or supervisory
element of the position is a principal and
primary function and not an incidental
or collateral function. For example, if the
position principally requires manage-
ment skills or entails key supervisory re-
sponsibility for a large portion of a firm’s
operations and only incidentally involves
routine substantive staff work, an E clas-
sification would generally be appropri-
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ate. Conversely, if the position chiefly
involves routine work and secondarily
entails supervision of low-level employ-
ees, the position could not be termed
executive or supervisory; and

(3) The weight to be accorded a given
factor, which may vary from case to case.
For example, the position title of “vice
president” or “manager” might be of use
in assessing the supervisory nature of

a position if the applicant were coming
to a major operation having numerous
employees. However, if the applicant
were coming to a small two-person of-
fice, such a title in and of itself would be
of little significance.?®

The requirements for the essential employee are de-
fined at 9 FAM 41.51 N14.3, which states:

a. The regulations provide E visa classification for
employees who have special qualifications that
make the service to be rendered essential to the
efficient operation of the enterprise. The employee
must, therefore, possess specialized skills and,
similarly, such skills must be needed by the en-
terprise. The burden of proof to establish that the
applicant has special qualifications essential to the
effectiveness of the firm’s United States operations
is on the company and the applicant.

b. The determination of whether an employee is an
“essential employee” in this context requires the
exercise of judgment. It cannot be decided by the
mechanical application of a bright-line test. By its
very nature, essentiality must be assessed on the
particular facts in each case.

The U.S. Department of State will determine whether
the employee qualifies as an executive or supervisor or
essential employee. It is important in preparing a descrip-
tion of the duties that the principal duties the employee
will be performing comply with the regulations. It is also
important that the employee fully understand the criteria
of these classifications. When the employee applies for
the E-1 or E-2 visa at the consulate or embassy, the em-
ployee must prove to the satisfaction of the officer that
he or she qualifies for the classification. The U.S. consul-
ates and embassies are well versed in the E-1 and E-2
regulations, and each consulate and embassy has its own
practices and procedures regarding the E visas.

Conclusion

The decision to transfer or hire an employee in the
United States is just the start of the secondment process.
This brief overview provides just the beginning of the
many complex strategies to be worked out based on the
particular circumstances of the transfer and the long-term
objectives of the company and foreign national.
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Employee Handbooks and the NLRA: Are Unfair Labor

Practices Lurking Within?

By Allyson L. Belovin, Peter D. Conrad and Rhonda P. Ley

A. NLRB Standard for Evaluating Employee
Handbooks?

It is well established that an employer violates Section
8(a)(1) of the National Labor Relations Act (NLRA or the
“Act”) through the maintenance of a work rule or policy if
the rule would “reasonably tend to chill employees in the
exercise of their Section 7 rights.””?

The National Labor Relations Board (NLRB or the
“Board”) has developed a two-step inquiry to determine if
a work rule would be deemed to have such a chilling ef-
fect. First, a rule is unlawful if it explicitly restricts Section
7 activities. Second, if the rule does not explicitly restrict
protected activities, it will nonetheless be found to violate
the Act upon a showing that: (i) employees would reason-
ably construe the language to prohibit Section 7 activity;
(ii) the rule was promulgated in response to union activ-
ity; or (iii) the rule has been applied to restrict the exercise
of Section 7 rights.®

The NLRB has cautioned against “reading particular
phases in isolation,” and will not find a violation simply
because a rule could conceivably be read to restrict Section
7 activity. The Board “will not conclude that a reasonable
employee would read the rule to apply to [protected]
activity simply because the rule could be interpreted that
way.”* Instead, the potentially violative phases must be
considered in the proper context.

Rules that are ambiguous as to their application to
Section 7 activity, and contain no limiting language or con-
text that would clarify to employees that the rule does not
restrict Section 7 rights, are unlawful.®

In contrast, rules that clarify and restrict their scope
by including examples of clearly illegal or unprotected
conduct, such that they could not reasonably be construed
to cover protected activity, are not unlawful.®

B. Disclosure of “Confidential” Information

Under the Act, employees have the right to discuss
among themselves and with third parties—including
unions—a wide range of subjects relating to terms and
conditions of employment. The NLRB consistently has
held that broadly defined confidentiality rules, prohibiting
the dissemination of employment-related information, can
have a chilling effect on employee discussion of wages,
hours and other working conditions. Such rules are
deemed to interfere with employee rights under Section 7
of the NLRA, even in the absence of an explicit restriction
on the exercise of those rights or evidence that (i) the rule
was promulgated in response to union activity, or (ii) that
it actually had a chilling effect.

1. American Red Cross Blood Services, Western Lake
Erie Region’

The legal principles applicable to the analysis of con-
fidentiality rules recently were restated by an administra-
tive law judge in American Red Cross Blood Services, Western
Lake Erie Region, in which the employer’s rule defined
“confidential information” to include “personnel informa-
tion” and other information “relating to...employees,”
without further defining either of those terms. The Gener-
al Counsel took the position that employees could reason-
ably interpret “personnel information” to include wages,
benefits and other working conditions. Therefore, the rule
was facially invalid and its mere maintenance violated
Section 8(a)(1) of the NLRA. Agreeing with the General
Counsel, the ALJ ruled as follows:

By defining confidential information as
including information regarding “person-
nel” and “employees” the [Confidential
Information and Intellectual Property
Agreement (CIIPA)] would be reasonably
understood by employees to prohibit

the disclosure of information including
wages and terms and conditions of em-
ployment to other employees or to non-
employees, such as union representatives.
It is, of course, clearly established, that
employees have a Section 7 right to dis-
cuss wages and terms and conditions of
employment among themselves and with
individuals outside of their employer.®

The ALJ concluded that the savings clause of the CII-
PA did not provide a defense. The clause stated that “this
Agreement does not deny any rights provided under the
National Labor Relations Act to engage in concerted activ-
ity, including but not limited to collective bargaining.” The
judge emphasized that “such a disclaimer does not make
lawful content of a provision that unlawfully prohibits
Section 7 activity,” noting that the disclaimer “arguably
would cancel the unlawfully broad language, but only if
employees are knowledgeable enough to know that the
Act permits employees to discuss terms and conditions of
employment with each other and individuals outside of
their employer.”

2. Design Technology Group, LLC d/b/a Bettie Page
Clothing?®

The employee handbook section entitled “Wage and
Salary Disclosure” provided that “Compensation pro-
grams are confidential between the employee and [Bet-
tie Page]. Disclosure of wages or compensation to any
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third party or other employee is prohibited and could be
grounds for termination.” The NLRB held that mainte-
nance of this rule violated Section 8(a)(1).

3. DirecTV U.S. DirecTV Holdings, LLC!?

The “confidentiality” rule in the employer’s hand-
book directed employees to “[n]ever discuss details about
your job, company business or work projects with anyone
outside the company” and “[n]ever give out information
about customers or DirecTV employees.” In addition, the
rule listed “employee records” as one of the categories of
“company information” that must be kept confidential.
The rule was found unlawfully overbroad as it “would
reasonably be understood by employees to restrict dis-
cussion of their wages and other terms and conditions of
employment.”

4.  Flex Frac Logistics, LLC1?

The employer’s at-will employment agreement in-
cluded a section entitled “Confidential Information,”
which defined that term to include “personnel informa-
tion and documents” in addition to many different types
of undeniably confidential business information. The rule
prohibited disclosure of such information to persons “out-
side the organization.” Violation of the rule was punish-
able by “termination” or “legal action.” The NLRB found
the rule to be unlawfully overbroad “because employees
would reasonably believe that they are prohibited from
discussing wages or other terms and conditions of em-
ployment with a non-employee, such as union representa-
tives—an activity protected by Section 7 of the Act.”

5. Costco Wholesale Corp.*3

The employer’s rule prohibiting employees from dis-
cussing “private matters of members and other employ-
ees...includ[ing] topics such as, but not limited to, sick
calls, leaves of absence, FMLA call-outs, ADA accommo-
dations, workers’ compensation injuries, personal health
information, etc.” was found to be overbroad and violative
of Section 8(a)(1). The NLRB concluded that the “private
matters” referred to in the rule were terms and conditions
of employment. In addition, the employer’s “Electronic
Communications and Technology” policy, prohibiting
disclosure of payroll data, was similarly overbroad and
unlawful, as was a rule prohibiting employees “from shar-
ing ‘confidential information’ such as employees’ names,
addresses, telephone numbers and email address.” The
Board noted that employees have the right to use, for or-
ganizational and other purposes, information acquired in
the normal course of their work, but are not entitled to the
employer’s private records. Here, however, the rule did
not distinguish between information obtained from other
employees and information obtained from the employer’s
files.

6. Hyundai American Shipping Agency, Inc.4

In Hyundai, the Board found unlawful a rule that
prohibited “[a]ny unauthorized disclosure of information
from an employee’s personnel file.”

C. Confidentiality of Internal Investigations

Employers routinely require employees who are in-
terviewed in connection with internal investigations of
discrimination complaints and employee misconduct to
keep the investigation and their participation in it strictly
confidential. The typical justification is that confidential-
ity is necessary to protect the integrity of the investigation
and to make employees feel comfortable participating
as witnesses. However, the NLRB takes the position that
employees have a right under Section 7 of the NLRA to
discuss complaints of workplace discrimination and their
investigation by the employer. Recently, rules requiring
that participants in such investigations not discuss the is-
sues with coworkers have come under fire at the NLRB,
and unfair labor practices have been found on the basis of
blanket rules that prohibit employees from discussing any
workplace investigations with their coworkers and others,
regardless of the circumstances bearing on the need for
confidentiality in any specific investigation.

1. Banner Health System?®

The employer’s human resources consultant rou-
tinely and uniformly instructed all employees who voiced
workplace complaints not to discuss the matter with their
coworkers while the employer’s investigation was in prog-
ress. The administrative law judge found that the prohibi-
tion was for the purpose of protecting the integrity of the
investigation—comparing it to sequestration of witnesses
during a hearing—and that it did not interfere with the ex-
ercise of any Section 7 rights in violation of Section 8(a)(1)
of the Act. The Board disagreed, holding that “[t]o justify
a prohibition on employee discussion of ongoing investi-
gations, an employer must know that it has a legitimate
business justification that outweighs employees’ Section
7 rights.” The NLRB went on to state that the employer’s
“generalized concern with protecting the integrity of its in-
vestigations is insufficient to outweigh employees’ Section
7 rights,” and that to minimize the impact on those rights,

[11t was the [Employer’s] burden “to first
determine whether in any give[n] investi-
gation witnesses need[ed] protection, evi-
dence [was] in danger of being destroyed,
testimony [was] in danger of being fabri-
cated, or there [was] a need to prevent a
cover up”.... The Respondent’s blanket
approach clearly failed to meet those re-
quirements. Accordingly, we find that by
maintaining and applying a rule prohibit-
ing employees from discussing ongoing
investigations of employee misconduct,
violated Section 8(a)(1) of the Act.
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2. Verso Paperi®

The Acting General Counsel of the NLRB authorized
a complaint against the employer alleging that its rule
precluding employees from discussing information about
ongoing investigations of employee misconduct was un-
lawful under the Board’s holding in Banner Health System.
The challenged rule read as follows:

Verso has a compelling interest in protect-
ing the integrity of its investigations. In
every investigation, Verso has a strong
desire to protect witnesses from harass-
ment, intimidation and retaliation, to
keep evidence from being destroyed, to
ensure that testimony is not fabricated,
and to prevent a cover-up. To assist \erso
in achieving these objectives, we must
maintain the investigation and our role
in it in strict confidence. If we do not
maintain such confidentiality, we may be
subject to disciplinary action up to and
including immediate termination.’

As in Banner Health System, the prohibition was found
to be overbroad as a blanket rule regarding confidentiality
of employee investigations “because it does not take into
account the employer’s burden to demonstrate a particu-
larized need for confidentiality in any given situation.”
However, the Division of Advice suggested in a footnote
that, consistent with the Board’s decision in Banner Health
System, the employer could avoid an unfair labor practice
by modifying the final two sentences of its rule to read as
follows:

Verso may decide in some circumstances
that in order to achieve these objectives,
we must maintain the investigation and
our role in it in strict confidence. If Verso
reasonably imposes such a requirement
and we do not maintain such confiden-
tiality, we may be subject to disciplinary
action up to and including immediate
termination.8

D. Contact with the Media

It is settled law that Section 7 encompasses employee
communications with the media concerning labor dis-
putes.'® The Board will find rules broadly prohibiting
employees from communicating with the media to be
unlawful.

In Direct TV U.S. DirecTV Holdings, LLC,? the Board
found provisions in the employee handbook and a related
corporate policy to be unlawful. The handbook provi-
sion instructed employees: “Do not contact the media,
and direct all media inquiries to the Home Services Com-
munications Department....” This blanket prohibition on
communications with the media violated Section 8(a)(1)
of the Act. Significant to that ruling was the fact that “the
rule makes no attempt to distinguish unprotected com-

munications, such as statements that are maliciously false,
from those that are protected.”?* The Board added that the
handbook provision is impermissible because it “broadly

addresses communications but remains silent on whether
an employee is impermissibly representing DIRECTV un-
der the rule when engaged in Sec. 7 activity.”??

The corporate policy, entitled “Public Relations,”
stated: “Employees should not contact or comment to any
media about the company unless pre-authorized by Public
Relations.” The Board found that the pre-approval re-
quirement would reasonably lead employees to conclude
that it applies to protected communications concerning
labor disputes and was, therefore, in violation of the Act.?
Moreover, the policy’s further statement that “[t]hese rules
are in place to ensure that the company communicat[e]s a
consistent message...” would “reasonably be construed as
barring expression to the media of any employee disagree-
ment with the [company] over wages, hours, and other
terms and conditions of employment.”?*

In Remington Lodging & Hospitality,®> the NLRB also
found unlawful the employer’s handbook provision that
prohibited hotel employees from giving any information
to the media regarding the hotel, its guests or its employ-
ees without prior authorization. The Board reiterated that
employees have a right, protected by Section 7 of the Act,
to publicize a labor dispute, including the right to commu-
nicate terms and conditions of employment to the media
for dissemination to the public.?® By barring employees
from communicating “any information” regarding them-
selves, their co-workers or the employer to the media, the
rule “plainly restrains such protected activity.”?’

Two recent ALJ decisions have addressed broad em-
ployer restrictions on media contact and in both cases
found the restrictions to be unlawful.28

Note: In Echostar, the ALJ determined that a general sav-
ings clause in the employee handbook, which states that
the handbook provisions should be interpreted and ap-
plied in a manner consistent with the law, did not save the
otherwise unlawful provision.

E. Communication with the NLRB and Other
Government Agencies

Section 8(a)(4) of the Act protects employees who file
unfair labor practice charges or participate as witnesses or
otherwise in an NLRB investigation.?® Work rules that in-
terfere with employee communication or cooperation with
the NLRB will be found unlawful.

In Direct TV, the NLRB struck down an employee
handbook provision stating that if “law enforcement”
wanted to interview or obtain information from an em-
ployee, “the employee should contact the security depart-
ment in El Segundo, Calif., who will handle contact with
law enforcement agencies and any needed coordination
with DIRECTV departments.” The Board determined that
this rule would lead reasonable employees to believe that
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they are required to contact their employer’s security
department before cooperating with an NLRB investiga-
tion.3 Moreover, the Board found that the rule was also
unlawful as it affected employee contacts with other law
enforcement officials (e.g., the Department of Labor) about
wages, hours and working conditions.! While the em-
ployer argued that it did not intend for the rule to extend
to such protected communications, the Board noted that
ambiguity in the rule must be construed against the em-
ployer, as issuer of the rule.®

F. Internal Complaint Procedures

Rules requiring employees to follow a “chain-of-com-
mand” to voice their complaints have been the basis for
unfair labor practice findings because such rules restrict
employees’ Section 7 rights to engage in protected activity,
including complaints about wages, hours and/or other
terms and conditions of employment to co-workers and
third parties, including unions, the public, the media or
government agencies.

In Hyundai America Shipping Agency,* the Board ad-
opted the ALJ’s determination that the employer’s hand-
book provision requiring employees to voice complaints
directly to their immediate supervisors or Human Re-
sources infringed on employees’ Section 7 rights and was
therefore unlawful. The Board adopted the ALJ’s reason-
ing that the policy went beyond merely stating a prefer-
ence that employees come to their supervisors or HR with
their complaints but, instead, constituted a directive that
implicitly prohibited employees from making complaints
to other employees/entities.3*

However, earlier this year, in Flamingo Las Vegas Oper-
ating Company,® the Board reversed an ALJ decision and
held that a supervisor who directed employees to follow
a chain-of-command to resolve their complaints did not
violate the Act. The Board reasoned that the supervisor’s
statement to an employee that he should have gone to Hu-
man Resources with his complaints “could not reasonably
be interpreted as implementing a new policy regarding
how employee complaints were to be handled.”%6

The principle has been extended to rules that prohibit
employees from communicating with the employer’s cli-
ents/customers concerning workplace issues. In Guards-
mark LLC,%" the employer maintained a work rule that
prohibited employees “dissatisfied with any...aspect of
[their] employment” from “register[ing] complaints with
any representative of the client.” The NLRB found that
the rule “explicitly trenches upon the right of employees
under Section 7 to enlist the support of an employer’s cli-
ents or customers regarding complaints about terms and
conditions of employment.”

G. Standards of Employee Conduct

Employers also may violate Section 8(a)(1) by main-
taining work rules governing standards of employee con-
duct that reasonably tend to chill the exercise of Section 7
rights.®®

The NLRB considered a “Courtesy” rule in Knauz
BMW.2® The rule instructed employees to be courteous, po-
lite and friendly to customers, vendors, suppliers and co-
workers, and then stated: “No one should be disrespectful
or use profanity or any other language which injures the
image or reputation of the Dealership.” The Board found
the “Courtesy” rule unlawful because employees could
reasonably construe its prohibition against disrespectful
language and language injurious to the image/reputa-
tion of the employer to include protected activity.*° The
decision emphasized that there is nothing in the rule, or
elsewhere in the employee handbook, stating or even sug-
gesting that communications protected by Section 7 are
excluded from the “Courtesy” rule. Citing Flex Frac Logis-
tics,*! the Board reiterated that ambiguous rules, i.e., those
that could reasonably be read to have a coercive meaning,
will be construed against the employer.*? In response to
Member Hayes’s dissent, in which he characterized the
“Courtesy” rule as “nothing more than a common-sense
behavioral guideline for employees,” the Board majority
(Chairman Pearce and Member Block) noted that the rule
“proscribes not a manner of speaking, but the content of
employee speech—content that would damage the Re-
spondent’s reputation.”* Thus, even if employees commu-
nicated about their terms and conditions of employment
in the most genteel manner, to the extent that sharing such
information would be injurious to the Employer’s image/
reputation, such conduct would run afoul of the “Cour-
tesy” rule and employees would reasonably fear employer
sanctions in response.*

In Hyundai American Shipping Agency, Inc.,*® the Board
reversed an ALJ’s decision and upheld two work rules
governing employee conduct: the first prohibiting employ-
ees from “indulging in harmful gossip,” and the second
prohibiting employees from “exhibiting a negative atti-
tude toward or losing interest in your work assignment.”
The Board distinguished its holding in Claremont Resort &
Spa,*8 in which it found that a rule prohibiting “negative
conversations about associates and/or managers” violated
Section 8(a)(1). Regarding the first rule, the Board held that
it was distinguishable from the rule in Claremont because
it does not mention managers and “merely prohibits gos-
sip.” As such, the Board held, employees would not rea-
sonably construe the rule to prohibit Section 7 activity.*” As
for the second rule, the Board again distinguished the rule
in Claremont, which expressly encompassed protected con-
certed activity by proscribing “negative conversations.”
That distinction, the Board said, is emphasized by the in-
stant rule’s language limiting the prohibition to negative
attitude or loss of interest “in your work assignment.”*8
Given these differences, the Board concluded that the rule
was “significantly less likely to be construed by employees
as prohibiting concerted, protected activity” than the rule
at issue in Claremont.*°
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The Boeing Company®®

In February of this year, the General Counsel’s Office
issued an Advice Memorandum that considered various
provisions of Boeing’s Code of Conduct, which was part
of its Ethical Business Conduct Guidelines, a 43-page
manual containing explanations of the Employer’s busi-
ness ethics policies, with illustrative examples. Among
the guidelines considered in the Boeing case was one pro-
hibiting employees from engaging in “conduct or activity
that may raise questions as to the company’s honesty;,
impartiality, reputation or otherwise cause embarrassment
to the company.” The Division of Advice determined that
employees would not reasonably construe that language
as a restriction on Section 7 activity when viewed in the
broader framework of Boeing’s Ethical Guidelines.
Specifically, Advice relied on the fact that the guidelines
provided numerous examples of activities that would
undermine the company’s honesty, impartiality, reputa-
tion, etc., none of which implicated activities protected by
Section 7.52 Moreover, the Advice Memo notes that while
the employer did not explicitly inform employees that
their Section 7 activities were not covered, it provided on
its website a “Frequently Asked Questions” section that
states that the Boeing Code of Conduct does not apply to
employees’ “constitutional, statutory, or other protected
rights.”3

A Board majority (Chairman Pearce and Member
Griffin) found a rule prohibiting employees from “bear-
ing false witness” against the Company to be unlawful in
TT&W Farm Products.>* The Board adopted the ALJ’s rea-
soning that the rule was impermissibly overbroad because
it did not distinguish between merely false statements
about the company, which may be protected, and mali-
ciously false statements, which are not.%

Also in TT&W, the Board considered five work rules
prohibiting employees from leaving their work stations
during work time. A majority (Chairman Pearce and
Member Griffin) determined that two of the rules prohib-
iting “walking off the job” and “participating in any inter-
ruption of work,” respectively, could reasonably be inter-
preted to prohibit participation in a protected strike and,
therefore, violate Section 8(a)(1).%® A different majority
(Members Griffin and Hayes), however, determined that
the three other work rules, which collectively prohibited
employees from leaving the plant or their workstations
without permission, were lawful because a reasonable
employee would read them to prohibit only unauthorized
leaves or breaks, not conduct protected by Section 7.5

Notably, in both TT&W and Ambassador Services, the
Board considered its holding in Wilshire at Lakewood,%®
which upheld an employer policy prohibiting employ-
ees from “abandoning [their] job by walking off the shift
without permission of [their] supervisor.” In both cases,
the Board majority distinguished Wilshire as a case involv-
ing an employer who operated a nursing home and em-
ployees who are directly responsible for patient care. The

Board in TT&W and Ambassador Services specifically de-
clined to extend the holding in Wilshire beyond the context
of employees directly responsible for patient care.

H. At-Will Disclaimers

Virtually all employee handbooks include a statement
confirming that employment is “at will,” and that nothing
contained in the handbook creates any contract of employ-
ment or alters the at-will nature of the employment rela-
tionship in any respect. These disclaimers also generally
provide that the benefits and other conditions of employ-
ment described in the handbook may be modified or elim-
inated by the employer at any time and for any reason,
without notice to employees. Recently, the National Labor
Relations Board had the occasion to consider whether an
“at-will” disclaimer in an employee handbook chilled the
exercise of the Section 7 right to engage in union organiza-
tional activity and/or to participate in collective bargain-
ing with the employer, thereby violating Section 8(a)(1) of
the Act. Although one administrative law judge decision
issued in early 2012 holds that an unfair labor practice
could be found on that basis, the Board has yet to invali-
date an at-will disclaimer on the theory that it interfered
with Section 7 rights, and in several subsequent Advice
Memoranda the General Counsel’s Office has authorized
dismissal of unfair labor practice charges challenging at-
will disclaimers under Section 8(a)(1).

American Red Cross Arizona Blood Services Region®®

This unfair labor practice case involved a claim that
the employer terminated the charging party in reprisal for
her protected concerted activity, i.e., discussions with co-
workers and complaints to management about working
conditions, including the conduct of the charging party’s
immediate supervisor. The charging party also objected to
a statement contained in the “Agreement and Acknowl-
edgment of Receipt of Employee Handbook” that read
as follows: “I further agree that the at-will employment
relationship cannot be amended, modified or altered in
any way.” In response to the charging party’s objection,
the employer permitted her to strike the quoted language
from the acknowledgment form before signing.

In addition to finding that the charging party had been
unlawfully discharged, the ALJ concluded that by requir-
ing employees to agree that “the at-will employment re-
lationship cannot be amended, modified or altered in any
way,” employees were forced to “relinquish[] his/her right
to advocate concertedly, whether represented by a union
or not, to change his at will status.” The ALJ added:

For all practical purposes, the clause in
question premises employment on an em-
ployee’s agreement not to enter into any
contract, to make any efforts, or to engage
in conduct that could result in union rep-
resentation and in a collective-bargaining
agreement, which would amend, modify,
or alter the at-will relationship. Clearly
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such a clause would reasonably chill em-
ployees who were interested in exercising
Section 7 rights.

The ALJ found that the employer’s issuance of a new
acknowledgment form, which did not contain the unlaw-
ful “waiver,” did not cure the unfair labor practice because
(i) the employer’s corrective action was delayed, and (ii)
the employees were not contemporaneously notified of
the change or assured in any way that there would be no
interference with their rights. The case never reached the
Board; it was settled by the employer after the ALJ issued
his decision.

Subsequent Advice Memoranda

After the ALJ’s decision in American Red Cross, the Di-
vision of Advice confronted the issue in at least four sepa-
rate unfair labor practice cases. In each case, the General
Counsel directed the Regional Office to dismiss the charge
absent withdrawal. The handbook language in each of
those later cases was distinguished on the ground that
unlike in American Red Cross, none involved a personal
acknowledgment by the employee that their at-will status
could not be changed in any way. Rather, the handbooks
in all four cases reviewed by the Division of Advice sim-
ply confirmed that no supervisor or manager other than
the president of the company was authorized to enter
into anything other than an at-will employment relation-
ship with employees. As such, there was no interference
with employee rights to engage in organizational activ-
ity aimed at achieving a collective bargaining agreement
modifying at-will status. The cases, and the language at
issue in each, is as follows:

(@) SWH Corporation d/b/a Mimi’s Café®®

“The relationship between you and Mimi’s Café is
referred to as ‘employment at will.”... No representative
of the Company has authority to enter into any agree-
ment contrary to the foregoing ‘employment at will’
relationship.”

(b) Rocha Transportation®!

“Employment with Rocha Transportation is employ-
ment at-will.... No manager, supervisor or employee
of Rocha Transportation has any authority to enter into
an agreement for employment for any specified period
of time or to make an agreement for employment other
than at-will. Only the president of the Company has the
authority to make any such agreement and then only in
writing.”

(c) Fresh & Easy Neighborhood Market®?

“Nothing in this handbook changes this at-will rela-
tionship....No representative of the [Employer] other than
a[n Employer] executive has the authority to enter into
any agreement or to make any agreement for employment
other than at will. Any such agreement that changes your
at-will employment status must be explicit, in writing,
and signed by both a[n Employer] executive and you.”

(d) Windsor Care Centers®3

“Employment with the Company is at-will, which
means the employment relationship may be terminated
with or without cause and with or without notice at any
time by you or the Company....Only the Company Presi-
dent is authorized to modify the Company’s at-will em-
ployment policy or enter into any agreement contrary to
this policy. Any such modification must be in writing and
signed by the employee and the President.”

. Use of Social Media

The NLRB continues to give significant attention to
cases involving restrictions on employee use of social me-
dia as a vehicle for exercising Section 7 rights. The Board
applies the same criteria in determining whether rules
restricting the use of social media interfere with employee
rights to act concertedly for mutual aid or protection as it
applies to other workplace rules. Thus, rules that are am-
biguous and could be reasonably interpreted by employ-
ees to limit or prohibit discussion relating to wages, hours
and other terms and conditions of employment are likely
to be found unlawful by the NLRB.

1. Giant Food LLC%

This 2012 Advice Memorandum was released this
summer by the Office of the General Counsel pursuant to
a Freedom of Information Act request. The Division of Ad-
vice concluded that portions of Giant Food’s social media
policy, including prohibitions on (i) disclosure of confiden-
tial or non-public information, (ii) use of the Company’s
logo, trademark or graphics, and (iii) photographing or
video-recording the Company’s facilities were unlawful
because “they would reasonably be construed to chill Sec-
tion 7 activity.”

The rules analyzed by the Division of Advice in Giant
Food were typical of those commonly found in many social
media policies today. In relevant part, those rules provided
as follows:

= You have an obligation to protect confidential,
non-public information to which you have access
in the course of your work. Do not disclose, either
externally or to any unauthorized Associate any
confidential information about the Company or any
related companies including Ahold USA, or about
other Associates, customers, suppliers or business
partners. If you have questions about what is confi-
dential, ask your manager.

= Do not use any Company logo, trademark, or
graphics, which are proprietary to the Company, or
photographs or video of the Company’s premises,
processes, operations, or products, which includes
confidential information owned by the Company,
unless you have received the Company’s prior writ-
ten approval.

= Do not defame or otherwise discredit the Compa-
ny’s products or services....
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= Speak up if you believe that anyone is violating
these guidelines or misusing a Company-sponsored
site. Please submit such reports to your man-
ager and provide as much specific information as
possible....

= Please note that the Company will not construe or
apply these guidelines in a manner that improperly
interferes with or limits employees’ rights under
any state or federal laws, including the National
Labor Relations Act.

The Division of Advice considered many of the rules
included in the social media policy to be problematic and
authorized the issuance of a complaint against Giant Food
with respect to the following:

Confidentiality—The confidentiality rule failed to
include sufficient limiting language and clarification of the
operative terms, e.g., “nonpublic information” and *“con-
fidential information.” Because of the lack of specificity in
the rule, the Division of Advice concluded that employees
could reasonably construe the policy to include a prohibi-
tion against disclosing information concerning working
conditions in violation of the NLRA.

Logos, Trademarks, Graphics—The Division of
Advice concluded that the prohibition against using
the Company’s logos, trademarks or graphics on social
media or otherwise could reasonably be interpreted by
employees to prohibit use of the same while engaging
in Section 7 communications, including photos of picket
signs, cartoons or electronic leaflets. Although the General
Counsel recognized that the Company has a proprietary
interest in its trademarks and other intellectual property
(including its logo, if protectable), he concluded that none
of the interests protected by trademark laws is infringed
by an employee’s “noncommercial use of a name, logo or
other trademark to identify the Employer in the course
of engaging in Section 7 activity related to their working
conditions.”

Photography—The General Counsel also concluded
that prohibiting employees from photographing or vid-
eotaping the Company’s premises could “reasonably be
interpreted to prevent employees from using social media
to communicate and share information regarding their
Section 7 activities through pictures or videos, such as of
employees engaged in picketing or other concerted activi-
ties.” The Advice Memo does not offer much guidance for
employers regarding the circumstances under which pho-
tographing or videotaping can be prohibited, nor does it
specifically address videos and pictures taken “inside” the
Company as opposed to taken of the “premises.” Employ-
ers would appear to have some latitude in this area where
they can articulate business concerns that do not “chill”
protected activity.

Disclaimer—The disclaimer in Giant Food’s social
media policy informed employees that the guidelines
in the handbook would not be construed or applied in a

manner that interfered with its employees’ rights under
the NLRA. Consistent with earlier Advice Memoranda, the
General Counsel found that the disclaimer did not insulate
overbroad and ambiguous prohibitions included in the
handbook rules at issue, noting that “a general disclaimer
is insufficient where employees would not understand
from the disclaimer that protected activities are in fact
permitted.” This suggests that a simply worded and easily
understood disclaimer may be effective.

On the other hand, the Division of Advice did not find
any interference with the free exercise of Section 7 rights in
either of the following rules:

Defamation of Products/Services—Notably, the Ad-
vice Memo upheld the Company’s rule prohibiting em-
ployees from defaming or otherwise discrediting the Com-
pany’s products or services because the conduct prohib-
ited was not protected under Section 7 of the NLRA, i.e., it
could not be reasonably interpreted to prohibit criticism of
the Company’s labor practices or treatment of employees.

“Speak Up”—Similarly, the Company’s instruction
that employees should “speak up” if they believed that
anyone was violating the Company’s guidelines also was
upheld because the policy did not expressly threaten dis-
cipline or restrict employee communications. Moreover,
the General Counsel concluded that once the unlawful
provisions of the Company’s social media guidelines were
removed, employees could not reasonably construe the
Company’s social media guidelines as chilling lawful Sec-
tion 7 activity.

The Giant Food case was settled without a trial, as are
over 90% of unfair labor practice cases. We do not know
what an administrative law judge, the NLRB on review, or
a reviewing court, might have concluded. In order to mini-
mize the risk of an unfair labor practice, work rules and
policies applicable to employees should be drafted so that
they are clear in their scope and application, avoid overly
broad language that might be construed as “chilling”
protected rights, and include specific, lawful examples of
what is intended to be prohibited or required by the rules
or policy.

2. Costco Wholesale Corporation®®

A rule prohibiting electronic statements that “damage
the Company, defame any individual or damage any per-
son’s reputation” was found to be an unfair labor practice,
where there was “nothing in the rule that even arguably
suggests that protected communications are excluded
from the broad parameters of the rule.” The Board con-
cluded that “[i]n these circumstances, employees would
reasonably conclude that the rule requires them to refrain
from engaging in certain protected communications (i.e.,
those that are critical of the Respondent or its agents).”

3. Hispanics United of Buffalo, Inc.56

The issue in this case was whether the employer
violated Section 8(a)(1) of the NLRA by discharging five
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employees for Facebook comments that were written in
response to a co-worker’s criticism of their job perfor-
mance, which was posted on Facebook. In finding that the
employees were unlawfully discharged for engaging in
protected concerted activity, the Board noted that while
the employees mode of communicating their workplace
concerns may have been “novel,” the proper analyti-

cal framework for resolving the allegations was “well
settled.”®’

The Facebook post that was the basis for the discharge
was written by Marianna Cole-Rivera and read as follows:
“Lydia Cruz[-Moore], a co-worker, feels that we don’t help
our clients enough...l about had it. My fellow co-workers
how do you feel?” Cole-Rivera’s co-workers responded
by posting comments on her Facebook page in which they
objected to Cruz-Moore’s characterization of their per-
formance as substandard. Cruz-Moore then replied “stop
with ur lies about me,” and complained to her manager.
Following Cruz-Moore’s complaint to management, Cole-
Rivera and the four employees who responded to her
Facebook post were discharged for “bullying and harass-
ment” of a co-worker.

Applying Meyers I, the Board concluded that the
Facebook posts by Cole-Rivera and the four other alleged
discriminatees were concerted and protected, that the em-
ployer knew of the concerted nature of the employees’ ac-
tivity, and that the discharges were motivated by that pro-
tected concerted activity. By responding to Cole-Rivera’s
objection to Cruz-Moore’s criticism of their performance,
the other employees “made common cause with her.” To-
gether, their actions were concerted within the definition
of Meyers | because they were undertaken “with...other
employees.” The Facebook posts also were concerted un-
der the expanded definition of “concerted activity” under
Meyers Il because the five employees “were taking a first
step toward taking group action to defend themselves
against the accusations they could reasonably believe
Cruz-Moore was going to make to management.”

The NLRB rejected the employer’s defense that it was
simply applying its “zero tolerance policy” prohibiting
harassment and bullying. First, the Facebook comments
could not reasonably be construed as a form of harass-
ment or bullying under the employer’s policy. Second,
even assuming that the policy extended to those Facebook
posts, the Board noted that “legitimate managerial con-
cerns to prevent harassment do not justify policies that
discourage the free exercise of Section 7 rights by subject-
ing employees to...discipline on the basis of the subjective
reactions of others to their protected activity.”

4.  Design Technology Group LLC, d/b/a Bettie Page
Clothing®®

The NLRB held that employees were engaged in pro-
tected concerted activity when they posted on Facebook
about (i) the conduct of their supervisor as it related to
their terms and conditions of employment, and (ii) man-

agement’s failure to address the employees’ concerns. The
Facebook posts also made reference to plans to consult a
treatise on worker rights in California to determine if their
employer was violating the labor laws. “Such conversa-
tions for mutual aid and protection,” the Board said, “are
classic concerted protected activity, even absent prior
action.”

The Facebook posts concerning the supervisor and
management’s inaction in response to employee com-
plaints included the following:

= “Its pretty obvious that my manager is as immature
as a person can be.”

= “The way she treats us in [sic] NOT okay but no one
cares because every time we try to solve conflicts
NOTHING GETS DONE!!”

= “Hey dudes its totally cool, tomorrow I’'m bringing a
California Worker’s Rights book to work.”

The employer argued that the Facebook postings were
not protected because the employees had “no honest and
reasonable belief” that the purpose of their conduct was
for mutual aid protection of employees,” and that instead
the employees “schemed to entrap their employer into fir-
ing them.” The administrative law judge rejected this so-
called *“discharge conspiracy” theory as “nonsensical” and
the Board agreed, adding that “even if the employees were
acting in the hope that they would be discharged for their
Facebook postings, the Respondent failed to establish that
the employees’ actions were not protected by the Act.”
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New York City Acts to Further Protect Pregnant
Employees, but State and Federal Measures Lag

By Geoffrey A. Mort

l. Introduction

Congress passed the Pregnancy Discrimination Act
(PDA) in 1978, amending Title VII of the Civil Rights Act
of 1964 to explicitly prohibit discrimination on the basis
of pregnancy. In the roughly 35 years since passage of the
PDA, courts repeatedly have interpreted the statute to
provide “pregnancy-blind” equality, but not special treat-
ment, for pregnant employees. Thus, under the PDA—as
well as the New York State Human Rights Law (HRL)—
on-the-job accommodations and leaves of absence are
only required to the extent they are available to similarly
situated, non-pregnant employees.! That the PDA includ-
ed no entitlement to post-birth leave and even prevented
women from obtaining workplace accommodations dur-
ing their pregnancy led some commentators to conclude
that the PDA “provide[d] very limited protection.””?

The era of unavailability of reasonable accommoda-
tions for pregnant employees in New York City ended
in October 2013, when Mayor Bloomberg signed a
law amending the New York City Human Rights Law
(CHRL) and requiring that such accommodations em-
ployers provide.?

II. The New City Law

Specifically, the 2013 amendment makes it unlawful
for an employer to refuse to provide reasonable accom-
modations for an employee for conditions related to
pregnancy, childbirth or related medical conditions.*

The purpose of an accommodation, as with the federal
Americans with Disabilities Act (ADA), is to permit the
employee to perform “the essential requisites of the job.”
An employer is only permitted to decline to provide an
accommodation to a pregnant employee if it can demon-
strate that the accommodation would impose an undue
hardship on its business or that the employee could not
perform the essential functions of the job even with a rea-
sonable accommodation.® The amendment also requires
employers to give employees and new hires written
notice of their right not to be discriminated against on the
basis of pregnancy, childbirth or a related medical condi-
tion. The notice is to be developed by the New York City
Commission on Human Rights (CCHR).®

Unlike the law passed earlier in 2013 prohibiting
discrimination in hiring on the basis of being unem-
ployed and several other recent measures, the new City
pregnancy accommodation law is not the first statute in
the country providing individuals with a private right of
action if they are the object of this newly recognized form
of discrimination. Eight states have already have enacted

similar pregnancy accommodation statutes, and several
others, including New Jersey, have introduced them.

Prior to passage of the accommodations amendment
to the CHRL, the City statute prohibited pregnancy dis-
crimination and also mandated the provision of accom-
modations to disabled employees, which it essentially
defined as those employees with a physical, psychologi-
cal or mental impairment or a record of having had one.
Although the CCHR interpreted the CHRL as including
pregnancy in its definition of disability, many courts did
not agree. Further, a number of employers did not pro-
vide accommodations to pregnant employees, and some
even suspended or discharged pregnant employees who
sought accommodations. The ambiguity in the CHRL
prior to the accommodations amendment that caused
some employers to believe they had no obligation to
accommodate pregnant employees has, obviously, been
resolved by the new law.

The accommodations amendment is similar to the
reasonable accommodation requirement for employees
with disabilities under the ADA, HRL, and pre-amend-
ment CHRL. Notably, however, and in contrast to the
ADA and HRL, courts have generally ruled that there are
no accommodations for disabled employees under the
CHRL that are per se unreasonable’ short of those that im-
pose an undue hardship on an employer. Extending this
principle to the accommodations amendment, employers
will now be required to provide whatever accommoda-
tion a pregnant employee seeks unless it can prove that
the requested accommodation will pose an undue hard-
ship. One can, therefore, reasonably expect an increase,
perhaps substantial, in litigation over the undue hardship
issue in coming years.

What kinds of reasonable accommodations are preg-
nant employees likely to request once the new law goes
into effect on January 30, 2014? Even healthy pregnancies
are likely to give rise to requests for such accommoda-
tions as frequent bathroom breaks, periodic rest periods
for pregnant employees whose jobs require them to stand
for long periods of time, breaks to facilitate increased wa-
ter intake, assistance with manual labor or limitations on
the weight of objects that one must lift, and perhaps leave
for a period of disability arising from childbirth. With
the possible exception of very small employers, it may be
difficult to successfully argue that any of these accommo-
dations are so costly, disruptive or otherwise problematic
that they genuinely present an undue hardship for an
employer.
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lll.  New York State and Federal Legislation

Efforts in both the New York State Legislature and
in Congress to address the issue of reasonable accom-
modations for pregnant women have to date proven less
successful. Protections for pregnant employees similar
to those in the City accommodations amendment were
included in the Women’s Equality Act (WEA) promoted
by Governor Cuomo in early 2013. Due to a number of
factors, including its broad scope, the WEA floundered in
the legislature, failing to pass in the Senate. It is currently
unclear whether and when (and in what form) the bill
will be reintroduced.

Another measure emanating from the State Legis-
lature is a bill that originated in the Investigations and
Government Operations Committee entitled “[A]n act
to amend the executive law, in relation to requiring the
provisions of reasonable accommodations for preg-
nant women.”® The Pregnancy Accommodation bill,°
introduced in January 2013, is considered to be more
expansive than the WEA because it does not include the
concept that an accommodation must allow an employee
to perform the “essential functions” of her job. The bill
addresses the undue hardship issue, discussed above, by
stating that “pregnancy is only temporary, and preg-
nancy accommodations are often less costly to employers
since additional equipment is usually unnecessary.”'° No
action has yet been taken on the bill in committee, and its
future is considered to be uncertain.

The Pregnant Workers Fairness Act (PWFA),!* which
was introduced in both houses of Congress and is now in
committee, is the proposed federal legislation on preg-
nancy accommodation. In several respects, the PWFA
provides pregnant employees with more protection than
even the City law. For example, under the PWFA, em-
ployers would be prohibited from denying job opportu-
nities to an employee or applicant as a way of avoiding
making a reasonable accommodation, or from compelling
an employee to accept a particular accommodation. Per-
haps not surprisingly, there is considerable skepticism—
notwithstanding that the bill has 101 co-sponsors—about
whether the PWFA has a realistic chance of passing in the
House of Representatives.

IV. Conclusion

Because no anti-discrimination law applicable to
New York has to date required that pregnant employees
be provided with reasonable accommodations, New York
City employers will be confronting a changed legal land-
scape at the outset of 2014. They will need to be certain
that their managers and supervisors are aware of the new
law and that their policies comply with it.

In this regard, the CCHR intends to develop and im-
plement training programs both for employers and oth-
ers.’? The reach of these programs, however, is uncertain,
and it may well be many months or longer before most
female employees are aware of their rights under the new
law. In the interim, employers will bear the responsibil-
ity for advising their employees of their right to reason-
able accommodations during pregnancy and discussing
with them in good faith what particular accommodation
is most suitable for both. Nonetheless, the accommoda-
tions amendment represents a significant achievement for
advocates of enhanced rights for pregnant employees in
New York City and, its supporters hope, sets a precedent
for similar legislation in Albany.
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New York City Office of Collective Bargaining, Board of
Collective Bargaining: A Review of 2012-13 Decisions

By Philip L. Maier

The New York City Office of Collective Bargaining
(OCB) administers the New York City Collective Bargain-
ing Law (NYCCBL).! Established pursuant to Sections
207 and 212 of the Public Employees’ Fair Employ-
ment Act (the “Taylor Law”), the OCB is responsible for
resolving disputes concerning representation issues and
improper practices that arise between employers covered
by the NYCCBL and employee organizations that repre-
sent approximately 200,000 unionized employees in the
City of New York. The OCB also resolves petitions chal-
lenging the arbitrability of grievances filed under any one
of the collective bargaining agreements that cover those
employees.? The OCB consists of two boards: the Board of
Collective Bargaining and the Board of Certification (each
a “Board”).

This article summarizes decisions of interest issued
by the OCB during the period October 2012 through
September 2013.

Good Faith Bargaining?®

In re The Improper Practice Proceeding Between
Organization of Staff Analysts—and—The City of New
York and the New York City Department of Design
and Construction, 6 OCB2d 26 (BCB 2013)

The Board found a violation of NYCCBL § 12-306(a)
(1) when the Department of Design and Construction
sent an email instructing employees to disregard a Union
representative’s advice and stated that the representa-
tive’s email was inappropriate. The Board explained
that speech or conduct that has the potential to chill or
discourage an employee from participating in union
activities is a violation of NYCCBL § 12-306(a)(1). While
Respondents argued that the email acknowledged the
employees’ rights under the act by telling employees to
“obey now, grieve later,” the Board found that this email
discouraged employees from following the Union’s ad-
vice and participating in a grievance and, therefore, dis-
couraged employees from engaging in protected activity.

In re The Improper Practice Proceeding Between

Local 333, United Marine Division, International
Longshoreman’s Association, AFL-CIO—and—The City
of New York and the New York City Department of
Transportation, 6 OCB2d 25 (BCB 2013)

The Board granted in part, and denied in part, a
petition which alleged that the City violated the NYC-
CBL § 12-306(a)(1) and (4) when it unilaterally created
new procedures for conducting performance evaluations
and related appeals of represented employees. The Board
found that DOT’s imposition of a substantively and mate-

rially new appeal procedure for performance evaluations
is a unilateral change which violates NYCCBL § 12-306(a)
(4) and derivatively violates §12-306(a)(1), but that the
City Department of Transportation’s implementation of
the remaining performance evaluation criteria did not
violate the statute. Additionally, the Board determined
that the Union’s petition as originally filed encompassed
the claim concerning the appeal procedures.

In re the Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO on Behalf of
Its Affiliated Locals 1322 & 376—and—The City of
New York and the New York City Department of
Environmental Protection, 6 OCB2d 24 (BCB 2013)

The Board granted the petition in part, finding that
the City violated the NYCCBL by applying a new licens-
ing requirement to certain incumbents without bargain-
ing. An employer cannot unilaterally impose a require-
ment that an incumbent employee obtain a particular
license as a condition of employment. The Board denied
the petition in part because the City did not violate the
duty to bargain by revising job specifications, and did not
repudiate the contract, retaliate against Union members,
or otherwise interfere with the exercise of their rights.

In re The Improper Practice Proceeding Between New
York State Nurses Association—and—The City of
New York and New York City Health and Hospitals
Corporation, 6 OCB2d 23 (BCB 2013)

The Board found that Respondents did not breach
the duty to bargain in good faith by presenting a modi-
fied proposal concerning the duration of the contract and
wage increases to the Impasse Panel that had not been
presented to the Union prior to impasse. The Board deter-
mined that, considering the totality of the circumstances,
the Respondents’ conduct did not amount to bad faith
bargaining. Furthermore, the Board noted that an Im-
passe Panel retains jurisdiction to hear and consider any
and all arguments concerning a party’s bargaining pro-
posal. Therefore, the Impasse Panel will afford Petitioner
ample time and opportunity to be heard with regard to its
position on all terms that the panel considers, including
Respondents’ modified proposal.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO, and The New
York City Department of Citywide Administrative
Services, 6 OCB2d 14 (BCB 2013)

The Board granted in part, and denied in part, a peti-
tion which alleged that the City violated the NYCCBL by
unilaterally adopting a new work rule applicable to time
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and leave policies during City-wide emergencies. Spe-
cifically, the rule required employees to charge absences
to leave time without the opportunity for excusal, and
altered the circumstances under which lateness is charged
to leave balances. This policy unilaterally changed
existing time and leave policies, mandatory subjects of
bargaining, in violation of the City’s duty to bargain. The
Board dismissed, however, that portion of the petition
which required employees to report to work, to report to
alternate work locations and have alternate work sched-
ules because such directions are managerial prerogatives
which need not be bargained.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO, and Its Affiliated
Local 299—and—The City of New York and the
Department of Parks and Recreation, 6 OCB2d 8 (BCB
2013)

The Board found a violation of NYCCBL § 12-306(a)
(1), (8)(4), and (c)(4) due to the Respondents’ failure to
provide, upon the Union’s request, information concern-
ing the staffing of certain programs and the conversion
of independent consultants to City employees. The Board
found that the information requested, which related
to wages, civil service classifications and whether unit
work was being performed by non-unit members, was
required by the Union to fulfill its bargaining obligations.
The Respondents did not provide some of the informa-
tion in a timely manner, only complying with the request
after Petitioner filed an improper practice petition five
months after the initial request. The Board rejected the
defense that the information request was moot. The delay
in providing the information until after the petition was
filed, without providing a defense, was a failure of the
Respondents to comply with their obligations under the
NYCCBL and the petition was thus not moot.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO—and—The New
York City Housing Authority, 6 OCB2d 3 (BCB 2013)

The Board found that the unilateral adoption of a
paycard program, pursuant to which employees could
voluntarily have their wages placed on a paycard, consti-
tuted a method of payment which could not be unilater-
ally implemented. The Board dismissed, however, that
portion of the petition which alleged that the employer
engaged in direct dealing. The Board rejected the con-
tentions that the voluntary nature of the program or the
involvement of the third party bank constituted defenses
to the employer’s action.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO, and its Affiliated
Locals 371, 375, 420, 924, And 1549—and—The New
York City Office of Labor Relations, The New York

City Department of Citywide Administrative Services,
The New York City Department of Health and Mental
Hygiene, and The New York City Department of

Housing Preservation and Development, 6 OCB2d 2
(BCB 2013)

The Board found a violation of NYCCBL § 12-306(a)
(1), (8)(4), and (c)(4) due to the failure to provide, upon
the Union’s request, memoranda that the Department Of
Health and Mental Hygiene (DOHMH) and the Depart-
ment Of Housing Preservation and Development were
required to submit to the Mayor’s office. The Board deter-
mined that the requested information concerned the deci-
sion to create, delete or modify the parameters of work
units to be used in layoff plans. The Union sought the
requested information to ensure that the seniority rights
of its members were not being violated. The City did not
contend that the memoranda did not exist, were available
elsewhere, were confidential, or would be burdensome to
provide. Accordingly, the Board ordered the production of
the documents.

In re The Improper Practice Proceeding Between Local
1182, Communications Workers of America—and—
The City of New York and the New York City Police
Department, 5 OCB2d 41 (BCB 2012)

The Board dismissed a petition which alleged that the
City violated the NYCCBL when it refused to bargain over
the practical impact of the safety of traffic enforcement
officers when they were directed to no longer issue tickets
for traffic and moving violations. The Board dismissed
that portion of the petition which alleged a change in du-
ties because the City, pursuant to 12-307(b) has the right
to assign duties. The Board also dismissed the remaining
portion of the petition. Though the proper method to chal-
lenge a claim of practical impact is through a scope of bar-
gaining petition, the Board exercised its discretion and ad-
dressed the merits of this petition. The Board rejected the
argument that there was a per se impact on safety because
the change was made for the protection of the members.
A union needs to show a present or future adverse threat
to safety. The petition does not allege with specificity how
the change in duties meets this standard. The holding is
without prejudice to the Union’s right to submit a petition
alleging specific facts in the future.

In re The Improper Practice Proceeding Between Local
621, Service Employees International Union, AFL-CIO—
and—The City of New York and the New York City
Department of Environmental Protection, 5 OCB2d 38
(BCB 2012)

The Union filed a petition alleging that the City and
the New York City Department of Environmental Pro-
tection violated NYCCBL § 12-306(a)(1), (3), and (4) by
unilaterally eliminating the past practice of having Su-
pervisors of Mechanics (Mechanical Equipment) (SMME)
respond on overtime to off-hour road calls. The Union
further alleged that this action was taken in retaliation
for filing a meritorious improper practice petition and
for filing a grievance. The Board dismissed the petition,
finding that the employees responded to these road calls
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on overtime and the elimination of the assignment is

not a mandatory subject of bargaining. Consistent with
the Board’s interpretation of NYCCBL § 12-307(b), the
City has the unilateral right to determine assignments of
duties and whether or not to assign overtime. The Board
also dismissed the remaining retaliation claims finding
that there were legitimate business reasons for Respon-
dents’ decisions. The Board found that the Union estab-
lished a prima facie case because the filing of a grievance
and an improper practice petition constitutes protected
activity. The Board considered the temporal proximity
of the adverse action to the protected activity, that the
grievance and retaliatory action concern the same issue,
together with this Board’s prior decisions in favor of this
same group of employees. However, the City provided a
legitimate business reason for its decision.

Interference and Discrimination

In re The Improper Practice Proceeding Between
District Council 37, Local 376, AFSCME, AFL-CIO, on
Behalf of Kevin Harris—and—The City of New York
and The New York City Department of Environmental
Protection, 6 OCB2d 18 (BCB 2013)

The Board found that the employer retaliated against
a Union shop steward, who also filed a safety report,
by scheduling him to work 8 days in a 9 day period
and refusing to permit him to swap shifts with another
employee without a legitimate business reason. The
Board found that after being elected shop steward, the
supervisor threatened to make life “hard” if he caused
problems. Furthermore, the Board determined that within
a short time of being elected shop steward and submit-
ting the safety report, the retaliatory employment ac-
tions occurred. The Board found that the steward was
engaged in protected activity, known to the supervisor,
and did not find that the proffered legitimate business
reason persuasive. The Board dismissed, however, that
portion of the charge which alleged that the steward was
required to work prior to donating blood. The Board
stated that the evidence did not demonstrate that there
was an established past practice pursuant to which unit
members would not be required to work on days they
donated blood. Accordingly, that portion of the charge
was dismissed.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO, and Its Affiliated
Local 1757—and—The City of New York and The New
York City Department of Finance, 6 OCB2d 13 (BCB
2013)

The Board found a violation of NYCCBL § 12-306(a)
(1) and (3) when the Local president was transferred be-
cause she engaged in protected activity. The Board found
that the Union established a prima facie case by show-
ing that the president had testified at public hearings
in which she was critical of the Department of Finance,
had discussed Union concerns with her supervisor and

had filed a grievance. The Board found that the asserted
legitimate business reason, specifically the need for more
supervisors in a particular office, was pretextual, and
therefore found that the City did not refute the Union’s
prima facie case.

In re The Improper Practice Proceeding Between Local
375, District Council 37, AFSCME, AFL-CIO—and—The
City of New York and The New York City Department
of Health and Mental Hygiene, 6 OCB2d 15 (BCB 2013)

The Board dismissed a petition which alleged that a
union officer was reassigned because of his union activi-
ties. The Union alleged that an employer representative
stated that the Union officer could not be placed in a
particular position because of his Union position, and
other employees in the work location were not represent-
ed. The Board found that the credible evidence did not
demonstrate that the statement was made, and therefore
there was an insufficient factual basis upon which to find
interference with the exercise of union activities.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO, and Its Affiliated
Local 983—and—The City of New York and The New
York City Police Department, 6 OCB2d 10 (BCB 2013)

The Board granted in part, and denied in part, a
petition alleging that Respondents discriminated against
a Union official for engaging in protected activity. The
Board held that the City violated the NYCCBL by deny-
ing the Local’s Vice President overtime opportunities,
and disciplining him for using release time. However,
the Board dismissed allegations that the City violated
the NYCCBL by assessing a 10-day penalty when the
Vice President was determined partially at fault for an
accident, changing his work location and meal time, and
issuing a letter of instruction because of his union activ-
ity. The Board determined that the Union established a
prima facie case, except with regard to the change in work
location and meal time, which were not deemed adverse
employment actions. The Union official was engaged in
protected activity which was known to the actors who
took the actions at issue. The Board found that the denial
of overtime and letter of instruction concerning release
time was caused by the exercise of protected activity. In
contrast, the Board found that the Respondents demon-
strated legitimate business reasons for the finding that he
was partially at fault and the imposition of the penalty,
and for the issuance of a letter of instruction and therefore
dismissed those allegations.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO and Its Affiliated
Local 436—and—The City of New York and The New
York City Department of Health and Mental Hygiene,
5 0CB2d 39 (BCB 2012)

The Union filed an improper practice petition alleging
that the City and DOHMH violated NYCCBL 8§ 12-306(a)
(1) and (4) by directly dealing with a unit member when
it asked her to change her bargained-for work schedule
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and meal period. The employee refused to change her
shift and was thereafter transferred. The Board, in find-
ing a violation, stated that direct dealing occurs when

an employer obtains or seeks to obtain an employee’s
agreement to a subject affecting a term and condition of
employment, whether by a threat of reprisal or promise
of benefit, or by otherwise subverting organizational and
representational rights. The employer never contacted
or discussed the schedule issue with the Union, evidenc-
ing that it bypassed the employee’s collective bargaining
representative. These actions had the effect of circum-
venting the Union and subverted the member’s right to
representation. The fact that the member did not agree
to change her schedule does not provide a defense to the
employer’s actions.

In re The Improper Practice Proceeding Between the
Sergeants Benevolent Association of the City of New
York et al.—and—The City of New York and the New
York City Police Department, 5 BCB2d 35 (2012)

The Board denied a petition alleging that the City and
the New York City Police Department (NYPD) violated
88§ 12-306(a)(1), (4) and (5) of the NYCCBL by unilater-
ally implementing a requirement that all officers undergo
breathalyzer testing in every case where the discharge of
a firearm resulted in injury or death. The parties do not
dispute that in September 2007, the NYPD issued Interim
Order (10) 52, which requires all police officers who
discharge their weapon resulting in death or injury to
undergo a breathalyzer test. Prior to the issuance of this
policy, the NYPD did not require automatic testing, but
had policies regarding the investigation of the discharge
of a firearm which resulted in death or injury. The Board
held that based upon Matter of City of New York v. Patrol-
men’s Benevolent Association of the City of New York,* the
City could unilaterally implement 10 52 because it is
related to discipline and merely established new “circum-
stances prompting testing; i.e., so-called testing triggers.”®
As a result, the Board held that requiring mandatory
breathalyzer testing under 10 52 may be unilaterally
implemented and therefore dismissed the charge.

In re The Improper Practice Proceeding Between Local
376, District Council 37, AFSCME, AFL-CIO—and—The
City of New York and The New York City Department
of Transportation, 5 OCB2d 31 (BCB 2012)

The Board dismissed a petition in which the Union
alleged that the City and the Department of Transporta-
tion violated NYCCBL 88 12-306(a)(1) and (3) by retaliat-
ing against an employee because she invoked her right
to contest disciplinary charges with the representation of
her union. The Department of Transportation initiated
discipline against the employee after a physical alterca-
tion occurred, and the parties ultimately proceeded to
the Office of Administrative Trials and Hearings (OATH).
After unsuccessful settlement discussions at OATH,
another charge was brought against the employee due
to insubordination, based upon an incident which had

occurred prior to the OATH conference. The Board stated
that the employee was engaged in protected activity when
she sought the Union’s assistance to appeal the disciplin-
ary charges brought against her. The facts demonstrated,
however, that the Department of Transportation did not
have an interest in bringing the second charge against
the employee until after the OATH conference. Though
the Union established a prima facie case, the Board found
that the employer had a legitimate business reason for its
actions. The Board found that the insubordination was
substantiated, and that the employee would have been
disciplined for this valid reason despite any improper
motivation on the part of the employer.

Arbitrability

In re The Arbitration Between The City of New
York and The New York City Department of
Transportation—and—Local 333, United Marine
Division, International Longshoremen’s Association,
AFL-CIO, 6 OCB2d 22 (BCB 2013)

The Board denied a petition challenging the arbitra-
bility of a grievance which alleged that the Department of
Transportation violated the parties’ collective bargaining
agreement by refusing to expunge informal discipline
resolved under EO 16 and 78 from Grievant’s personnel
file. The City argued that there was no nexus between the
collective bargaining agreement and the subject matter
of the grievance. Additionally, the City argued that the
Grievant waived his right to challenge the discipline and
failed to reserve any right he may have had to expunge
the disciplinary record from his personnel file. The Board
found that Grievant did not waive his right to arbitration
of the issue and that the Union showed a plausible nexus
between EO 16 and 78 and Grievant’s right to have the
2010 discipline expunged from his personnel file. Accord-
ingly, the petition was denied.

In re The Arbitration Between The City of New York
and The New York City Department of Parks and
Recreation—and—-District Council 37, LOCAL 983,
AFSCME, AFL-CIO, 6 OCB2d 17 (BCB 2013)

The Board denied a petition challenging the arbi-
trability of a grievance which alleged that the employer
violated the terms of the Working Conditions Agreement
and the Blue Collar Agreement. The Union grieved the
allegedly improper assignment and transfer of certain em-
ployees when they were not selected for promotion after
they took a promotional examination. The Union grieved
on the basis that the transfers were to be made on the
basis of seniority. The Board found that there was a nexus
between the grievance and the Agreement. It rejected
the employer’s argument that the City’s Personnel Rules
precluded the grievances from proceeding to arbitration,
since the Rules did not address transfers.

In re The Arbitration Between The City of New York
and The New York City Department of Health and
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Mental Hygiene—and—Social Service Employees
Union, LOCAL 371, 6 OCB2d 16 (BCB 2013)

The Board granted a petition challenging arbitrability
finding that there was no nexus between the grievance
and the contract clause at issue. Specifically, the Union
contended that an employee was being harassed by an
employee of another agency, and that the employer did
not take action to remedy the situation. However, the
Board found that the clause at issue addressed only such
actions between an employee and employer. Employer
inaction did not establish a nexus between the grievance
and the clause at issue. Accordingly, there was no reason-
able relationship between the grievance and the clause,
and no colorable argument of such a nexus.

In re The Arbitration Between The City of New York
and The Fire Department of The City of New York—
and—District Council 37, AFSCME, AFL-CIO, LOCAL
2507 & 375, 6 OCB2d 9 (BCB 2013)

The Board granted a petition challenging arbitrability
on the grounds that there was no nexus between the sub-
ject matter of the grievance, gainsharing, and the terms
of an Agreement between the parties. The Union asserted
that the matter was arbitrable based upon a nexus be-
tween the subject of the grievance and a written memo-
randum addressed by the agency to an assistant commis-
sioner, and a clause in the parties’ Agreement. The Board
has held that a document will not be accorded the status
of a written policy or rule unless it sets forth a generally
applicable policy. The memo relied upon only addressed
the specific employees at issue and was not directed to
future employee rights. The memo also was not a plan of
future action, but a recommendation. The Board rejected
the contention that the petition should be granted, how-
ever, because the Union failed to cite specific contractual
language in its request for arbitration. The Respondents
were on clear notice of the nature of the opposing parties’
claims prior to arbitration, and therefore had a sufficient
opportunity to resolve the matter. The Board also stated
that there was no provision in the Agreement with which
the grievance had a nexus. Further, to the extent that the
Union contended that there was a past practice, there
was no showing that the practice had a nexus with the
Agreement.

In re The Arbitration Between The New York City
Health and Hospitals Corporation—and—Manish
Garg, M.D., 6 OCB2d 11 (BCB 2013)

The Board granted a petition challenging arbitrability
on the grounds that an individual does not have the right
to file a request for arbitration under the parties’ Agree-
ment. Further, the Agreement had specifically excluded
the subject matter of the grievance from arbitration.

In re The Arbitration Between The City of New York
and The Fire Department of The City of New York—

and—District Council 37, AFSCME, AFL-CIO, LOCAL
2507 & 3621, 6 OCB2d 6 (BCB 2013)

The Board denied a petition challenging arbitrability,
finding that there was a nexus between the subject matter
of the grievance and the cited contractual provisions. The
parties entered into an agreement pursuant to which both
would support legislation to change a five-year recertifi-
cation program for emergency medical services employ-
ees, and would meet to negotiate for alternate savings in
the event it was not implemented. The Union alleged that
the Fire Department of the City of New York (FDNY) vio-
lated the terms of the collective bargaining agreement and
a side letter to that agreement when it rescinded the five-
year recertification program it had implemented. The City
argued that the matters are not arbitrable because neither
the agreement nor the side letter requires the FDNY to
bargain in order to implement, change, or rescind the pro-
gram. The Board found on these facts that a nexus existed
and therefore denied the petition.

In re The Arbitration Between The City of New

York and the New York City Human Resources
Administration—and—District Council 37, Local 1549,
AFSCME, AFL-CIO, On Behalf of Alvin Williams, et al., 6
0OCB2d 4 (BCB 2013)

The Board granted in part and denied in part a peti-
tion challenging the arbitrability of a grievance which
alleged that the parties agreement was violated when the
New York City Human Resources Administration failed
to include employees working in titles covered by the
agreement in the unit, assigned bargaining unit work to
non-bargaining unit workers, and filled unit positions
with non-bargaining unit employees without posting the
position. The Board found that the portion of the griev-
ance seeking the placement of the employees in the unit
is not arbitrable, because there is no nexus between the
grievance and the agreement. The Union did not contend
that the employees held a title which is in the unit. The
Board found, however, that there was a nexus between
the remaining portion of the grievance and the agreement.
The Board has permitted “reverse out of title” grievances
to be brought when there is a claim of assignment of
duties to employees who are claimed to be doing work
which is substantially different than that which is in their
own job specifications. The Board also found that it is
for the arbitrator to determine whether the term “City
employees” in the agreement encompassed the temporary
employees in question, and whether the vacancy notice
should have been posted.

In re The Arbitration Between The New York City
Health and Hospitals Corporation—and—District
Council 37, AFSCME, AFL-CIO, Local 1549, 6 OCB2d 7
(BCB 2013)

The Board granted in part and denied in part a peti-
tion challenging the arbitrability of a grievance which
alleged that the parties’ agreement was violated when
HHC failed to include employees working in titles cov-
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ered by the agreement in the unit, assigned bargaining
unit work to non-bargaining unit workers, and filled unit
positions with non-bargaining unit employees without
posting the position. The Board found that the portion

of the grievance seeking the placement of the employees
in the unit is not arbitrable, because there is no nexus
between the grievance and the agreement. The Union did
not contend that the employees held a title which is in the
unit. The Board found, however, that there was a nexus
between the remaining portion of the grievance and the
agreement. The Board has permitted “reverse out of title”
grievances to be brought when there is a claim of assign-
ment of duties to employees who are claimed to be doing
work which is substantially different from that which is
in their job specifications. The Board noted that the Union
alleged that job descriptions were issued to the employ-
ees. It further found that it is for the arbitrator to deter-
mine whether this term, and the term “City employee” in
the agreement, encompassed the temporary employees
in question, and whether the vacancy notice should have
been posted.

In re The Arbitration Between The City of New York
and The New York City Department of Parks and
Recreation—and—District Council 37, AFSCME, AFL-
ClO, LOCAL 1505, 5 OCB2d 32 (BCB 2012)

The Board granted a petition challenging the arbi-
trability of a grievance which claimed a violation of the
parties’ Blue Collar Agreement. The claimed violation
was that the employer failed to consider certain seasonal
employees for rehire. The Union claimed that a nexus
existed between the Agreement and the grievance due
to the employers’ use of a seasonal evaluation form used
by supervisors in which they recommend whether the
employee should be rehired. The Union claimed that
the employer changed a longstanding practice of rehir-
ing seasonal employees who were so recommended.

The Board granted the Petition, finding that no such
nexus existed. The Board stated that in essence the Union
was alleging a violation of a past practice, and that the
Agreement did not encompass violations of past practice.
Similarly, the Board stated that the evaluation form did
not provide employees with an arguable claim that they
had a right, or preference, to be rehired.

Duty of Fair Representation

In re The Improper Practice Proceeding Between
Lewis Walker—and—International Brotherhood of
Teamsters, Local 237 and The New York City Housing
Authority, 6 OCB2d 1 (BCB 2013)

The Board dismissed a petition which alleged a viola-
tion of the Union’s duty of fair representation by not rep-
resenting the petitioner properly in response to the way
he was treated by his supervisors who reviewed and de-
nied his leave request, and by not sufficiently responding
to his inquiries. The Union intervened on Walker’s behalf
and was able to have the employer change its position

and approve his leave request so that his pay would not
be docked as the employer had previously intended. The
Union explained to Walker that because the leave request
had been granted and his pay not docked, there was no
further action which it could pursue on his behalf. Walker
continued to contact the Union. The Board explained that
the Union, having successfully intervened on Walker’s
behalf, was not under a further duty to file a grievance,
especially when it reasonably concluded that there was no
basis to do so. The Board also concluded that the Union in
fact did respond to Walker’s inquiries, and that there was
no prejudice to him under the facts presented.

In re The Improper Practice Proceeding Between
Debra Ann Thomas—and—Local 237, International
Brotherhood of Teamsters and The New York City
Health and Hospitals Corporation, 5 OCB2d 40 (BCB
2012)

The Board dismissed a charge alleging that the Union
breached its duty of fair representation by not filing a
Step 1 grievance after her termination, and not keeping
promises made to her such as helping her obtain another
job. The Board also dismissed the charge to the extent that
it alleged that the employer discriminated against her.
The Board found that pursuant to § 12-306(e) the charge
against the employer was untimely because it was filed
more than 4 months after her termination, and that any
allegations against the Union filed after that period were
also untimely. The Board further concluded, however,
that the portions of the charge against the union which
were timely were without merit. The Board stated that the
Union correctly concluded that it could not successfully
process a grievance because she was a provisional em-
ployee not entitled to grievance rights. No additional facts
were presented to substantiate any other alleged violation
and the charge was dismissed.

Deferral and Jurisdiction

In re The Request for a Declaratory Ruling Between
New York City Detective Investigators Association,
District Attorney’s Office New York City—and—The
City of New York; The District Attorneys’ Offices of
The Bronx, Kings, New York, Queens, and Richmond
Counties; and The Office of the Special Narcotics
Prosecutor, 6 OCB2d 20 (BCB 2013)

The Board found that the City of New York and the
District Attorneys’ (DA) offices of the Bronx, Queens,
Kings, New York, Richmond and the Office of the Special
Prosecutor were not joint employers within the mean-
ing of the NYCCBL. The Board found that, in accordance
with the Court of Appeals’ decision In Matter of the New
York City Public Library v. Public Employment Relations
Board,® funding alone is not a sufficient basis upon which
to find a joint employer status. Additionally, the day-to-
day control of the terms of conditions of employment of
the detective investigators was determined by the DA
offices themselves. The DA offices were responsible for
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discipline, scheduling, training, hiring, firing, promoting
and supervising the employees. Further, the statutory
structure itself demonstrated that the DA offices were
intended to be separate employers. The NYCCBL did not
intend to create a duty to bargain on behalf of the City
with unions representing employees of the DA offices,
and section 12-303(g)(2) specifically identifies the DA
offices as employers. Finally, the Board did not find any
basis upon which to have the City continue as the collec-
tive bargaining agent for the DA offices.

In re The Improper Practice Proceeding Between
District Council 37, Local 375, AFSCME, AFL-CIO—
and—The City of New York and The New York City
Department of Design and Construction, 6 OCB2d 12
(BCB 2013)

The Board deferred to arbitration a petition which
alleged that the City hired outside consultants to perform
bargaining unit work without first bargaining with the
Union. The Board stated that the allegations in the im-
proper practice petition arise out of the same transaction
as its contractual claims. Because the claims are inextrica-
bly intertwined, it was appropriate to defer this matter to
the pending arbitration proceeding.

In re The Improper Practice Proceeding Between
District Council 37, AFSCME, AFL-CIO, Local 2507

& 3621—and—The City of New York and The Fire
Department of The City of New York, 6 OCB2d 5 (BCB
2013)

The Board issued an interim decision deferring to
arbitration two grievances which alleged that the em-
ployer violated its duty to bargain by unilaterally discon-
tinuing a five-year certification program and replacing it
with a three-year program. Because the subject matter of
the petition was raised in a pending grievance, and the
petition challenging arbitrability was denied, the matter
was deferred to the pending arbitration proceeding. The
Board retained jurisdiction, subject to a motion to reopen
in accordance with United Prob. Officers Assn.”

In re The Improper Practice Proceeding Between
District Council 37, AFL-CIO, AFSCME, and Its
Affiliated Local 1549—and—The City of New
York and The New York City Human Resources
Administration, 5 OCB2d 37 (BCB 2012)

The Board deferred an improper practice petition
to the parties’ grievance and arbitration procedure. The
charge alleged a change in the flexible schedule options
available to the employees in Human Resource Admin-
istration’s food stamp centers. The City argued that the
matter should be deferred because the alleged improper
practice arises from the Citywide Agreement. The Board
found that deferral was warranted because a pending
grievance raises the same claims as the charge and an
arbitration proceeding would resolve the claims raised in
both forums. The Board rejected the City’s argument to

dismiss the charge that it had a managerial right to sched-
ule employees because the Citywide Agreement indicates
that the parties bargained over the schedules in issue and
the matter should therefore be deferred.

Remedy

In re The Improper Practice Proceeding Between
United Federation of Teachers, Local 2, AFL-CIO—
and—The City of New York, 6 OCB2d 19 (BCB 2013)

In this third decision issued by the Board in this case,
the Board calculated the amount of damages to which
employees were entitled who had the number of hours
they were able to work unilaterally reduced by the City.
In its prior decisions, the Board held that the City violated
the NYCCBL by unilaterally establishing a limit on the
number of hours a hearing officer may work, and in its
second decision, the Board devised a formula to best ap-
proximate which employees were eligible for back pay. In
this decision, the Board calculated the back pay due each
employee and rendered a number of holdings relevant
to that determination. It held that it was appropriate to
award damages to employees only for those periods of
time when they were available to work. The Board further
stated that while generally employees have a duty to
mitigate, under the circumstances in this case, no duty to
mitigate exists. Here, only seven of the 34 affected hear-
ing officers did not search for work, and it was extremely
improbable that employees could find comparable work
for the short period of time in which they were deprived
of the opportunity to work additional hours. Further,
the Board held that where employees had their hours
reduced, though no duty to mitigate existed, interim earn-
ings will be applied as an offset. Earnings from outside
employment held prior to an improper practice generally
will not be counted as an offset. Any increase in outside
earnings, however, earned in order to supplement the
loss of hours, will be deducted from gross back pay. The
Board also held that gross back pay shall be reduced by
the amount of unemployment compensation each re-
ceived. Finally, the Board concluded that back pay shall
be reduced by net earnings from self-employment, and
gross earnings from other outside employment. Apply-
ing these holdings, the Board calculated the back pay due
each hearing officer.

Endnotes
1. N.Y.C. Admin. Code, Tit. 12, Ch. 3.

2. NYCCBL § 12-305 provides, in pertinent part, that: “Public
employees shall have the right to self-organization, to form, join
or assist public employee organizations, to bargain collectively
through certified employee organizations of their own choosing
and shall have the right to refrain from any or all of such
activities.”

NYCCBL § 12-306(a) provides that:

It shall be an improper practice for a public employer
or its agents:
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to interfere with, restrain or coerce public em- 3.

ployees in the exercise of their rights granted in
[8] 12-305 of this chapter;

to dominate or interfere with the formation
or administration of any public employee
organization;

to discriminate against any employee for the
purpose of encouraging or discouraging mem-
bership in, or participation in the activities of,
any public employee organization;

to refuse to bargain collectively in good faith on
matters within the scope of collective bargain-
ing with certified or designated representatives
of its public employees;

to unilaterally make any change as to any
mandatory subject of collective bargaining or
as to any term and condition of employment
established in the prior contract, during a
period of negotiations with a public employee
organization as defined in subdivision d of sec-
tion 12-311 of this chapter.

NYCCBL § 12-306(b) provides that:

It shall be an improper practice for a public employ-
ee organization or its agents:

@

@

®)

to interfere with, restrain or coerce public
employees in the exercise of rights granted in
section 12-305 of this chapter, or to cause, or
attempt to cause, a public employer to do so;

to refuse to bargain collectively in good faith
with a public employer on matters within the
scope of collective bargaining provided the
public employee organization is a certified or
designated representative of public employees
of such employer;

to breach its duty of fair representation to pub-
lic employees under this chapter.

N oo g &

NYCCBL 12-306(c) sets forth specific statutory criteria regarding
the duty to bargain. That provision states:

The duty of a public employer and certified or desig-
nated employee organization to bargain collectively
in good faith shall include the obligation:

(1) toapproach the negotiations with a sincere
resolve to reach an agreement;

(2)  to be represented at the negotiations by duly
authorized representatives prepared to discuss
and negotiate on all matters within the scope
of collective bargaining;

(3) to meet at reasonable times and convenient
places as frequently as may be necessary, and
to avoid unnecessary delays;

(4)  to furnish to the other party, upon request,
data normally maintained in the regular course
of business, reasonably available and neces-
sary for full and proper discussion, under-
standing and negotiation of subjects within the
scope of collective bargaining;

(5) ifan agreement is reached, to execute upon
request a written document embodying the
agreed terms, and to take such steps as are
necessary to implement the agreement.

14 N.Y.3d 46 (2009) (City v. PBA).

Id. at 49.

37 N.Y.2d 752 (1975), aff’g 45 A.D. 2d 271 (st Dep’t 1974).
47 OCB 38 (BCB 1991).

Philip L. Maier is the Deputy Director and Gen-

eral Counsel of the New York City Office of Collective
Bargaining. Daniel Fogarty and Kimberly Nosek, Trial
Examiners at the Office of Collective Bargaining, as-
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Revisiting Management Compensation in LBOs

By Matthew Friestedt and Henrik Patel

With the Dow Jones Industrial Average having bro-
ken the 15,000 point threshold and the debt markets hav-
ing been reopened for the past year, leveraged buyouts
or “LBOs” are popping up again. Of the many issues that
arise in connection with LBOs, perhaps none is as critical
as properly incentivizing management. With the rekin-
dling of the LBO market, as seen by Silver Lake’s pursuit
of Dell, Berkshire Hathaway and 3G Capital’s acquisi-
tion of H.J. Heinz, Apax’s acquisition of rue21, Madison
Dearborn’s acquisition of National Financial Partners and
KKR’s acquisition of Gardner Denver thus far in 2013, it
is time to reexamine the current state of play for execu-
tive compensation in connection with LBOs.

In most LBOs, the private equity buyer will rely on
the existing management team to run the business after
the transaction. In order to properly incentivize manage-
ment and align management’s interests with the new
buyer’s interests following the LBO, management often
receives various forms of compensation which will be
discussed in detail below. These include: (1) new equity
awards that are granted in connection with the closing of
the LBO (the “New Equity Awards”), (2) existing stock
options that are rolled over in connection with the clos-
ing of the LBO (the “Rollover Options”) and any shares
of stock that are either purchased in connection with the
closing of the LBO or through exercise of Rollover Op-
tions (the “Purchased Shares,” and together with the
Rollover Options, the “Rollover Equity™), (3) new or re-
vised employment agreements’ and (4) certain other pro-
tections through shareholders agreements and the like.
While many of these forms of compensation are similar
in name to the compensation used in public companies,
they often contain materially different terms.

Timing of Entry into New Compensation
Arrangements

Before mid-2007, management typically would final-
ize new post-closing compensation arrangements concur-
rently with the LBO negotiations and before the merger
agreement was signed up. However, partially as a result
of the Lear and Topps cases in mid-2007, target boards of
directors began greatly restricting management’s dis-
cussions of post-closing arrangements during the LBO
negotiations so that management compensation negotia-
tions often occurred well after signing up the merger
agreement.! For a period, target boards of directors rarely
allowed management to sign definitive agreements con-
cerning post-closing employment arrangements until
well after the deal was signed up. However, the tide has
turned again in recent transactions due to pressure from
LBO buyers who have insisted on negotiating with target
management prior to signing of the merger agreement.

Thus, it is once again common for target boards of direc-
tors to allow management to negotiate post-closing ar-
rangements with LBO buyers before signing the merger
agreement but after primary deal terms (including price
and principal deal protections) have been agreed.

Size of New Equity Award Pool

The pool of New Equity Awards will often encom-
pass approximately 10% of the fully diluted shares
outstanding immediately after closing but it can be as
high as 20% or as low as 5%. The percentage is typically
calculated on a “fully diluted” basis, which results in the
equity pool being larger than if it were instead calculated
as a simple percentage of the shares outstanding. In addi-
tion, the equity pool size is calculated from the number of
shares outstanding immediately after the closing, so that
if the buyer is funding a portion of the purchase price
through debt, the number of shares outstanding immedi-
ately after the closing typically will be a lot smaller than
the number of shares outstanding immediately prior to
closing.

Timing and Allocation of Grants

Often over 80% of the entire new equity pool will be
granted at closing, with the size of the grants being deter-
mined by the LBO buyer in consultation with the CEO.
Typically, New Equity Awards are issued only to a select
group of senior management who have a direct ability
to influence company performance.? Depending upon
the number of employees receiving New Equity Awards,
it is not unusual for the CEO to receive 40% or more of
the entire pool and for the second-in-command to re-
ceive 20% of the pool. Any portion of the pool that is not
granted at closing (and any awards that revert to the pool
upon forfeiture) is typically reserved for future grants as
determined by the board of directors in consultation with
the CEO.

Types of New Equity Awards

New Equity Awards most commonly take the form
of stock options (or profits interests if a partnership struc-
ture is used), although, in certain transactions, restricted
stock or restricted stock units are also used.? If the New
Equity Awards consist of options, the options are typi-
cally granted with an exercise price that is equal to fair
market value (“FMV™)* on the date of grant (which is the
deal price for the initial grants made at closing). Occa-
sionally, a portion of the options is granted with an exer-
cise price in excess of FMV (e.g., half granted at FMV and
half granted at 150% of FMV).5
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Regular Vesting of New Equity Awards

New Equity Awards generally are subject to vesting
on both time-based and performance-based conditions.
Generally, between one-third and one-half of the New
Equity Awards are subject to annual time-based vest-
ing over four or five years (typically matching the LBO
buyer’s investment horizon) and, although not unusual
in the public company and tech start-up context, it is
unusual to see quarterly or monthly vesting. The remain-
ing New Equity Awards typically performance-vest over
four or five years based upon (1) the money on money
(“MoM?”) cash return to the LBO buyer,® (2) the internal
rate of return (“IRR”) to the LBO buyer, or (3) the budget-
ed EBITDA (and can also require continued employment
through the four- or five-year term’). Target management
may require guidance in understanding the performance
metrics as these conditions are different than what public
companies use, which generally relate to stock price or
total shareholder return rather than actual investor cash
return.

The MoM cash return is the actual cash return to the
LBO buyer, whether in the form of distributions or equity
sales, relative to the LBO buyer’s cash investment, so that
if an LBO buyer invests $1 billion and gets $3 billion cash
back, it has achieved a 3x MoM return. When the LBO
buyer makes vesting of New Equity Awards contingent
on the target company reaching specific MoM hurdles,
the MoM hurdles usually are calculated on an aggregate
basis for all shares the LBO buyer holds (and usually ex-
clude management fees received by the LBO buyer, usu-
ally are calculated net of dilution from the New Equity
Awards and do not include any debt funding provided
by the LBO buyer), but in some instances they can be
calculated on each individual sale of equity in the com-
pany by the LBO buyer. In situations where MoM returns
are calculated on each individual sale by the LBO buyer,
there may be a “catch up” provision for instances when
initial sales by the LBO buyer do not hit the vesting tar-
gets but the aggregate sales across later years do achieve
cumulative targets. It is also common that MoM hurdles
will range from 1.5x to 3x the invested money (equating
to a 50% to 200% cash profit). In some LBOs, different
MoM schedules may be used for meeting the hurdles
based upon when cash is received by the LBO buyer.

In these cases, if full vesting would occur at a 3x MoM
return and the investment horizon is four years, then,

for example, if the sale by the LBO buyer occurred after
two years, a 2x MoM return could result in full vesting. If
EBITDA targets are used, it is not uncommon for there to
be a “catch up” provision for prior year misses.

Additionally, LBO buyers should give careful consid-
eration to whether the IRR is an adequate measure of per-
formance for incentive-based compensation in connec-
tion with an LBO. If an LBO buyer is able to sell its equity
stake in a company within only a short period after the
close of the purchase, the LBO buyer’s IRR will be de-

ceptively high. In this circumstance, management could
be rewarded in a situation where its performance did not
achieve any significant returns on the LBO buyer’s cash
investment. Conversely, where as a 3x MoM cash return
over four years yields a 31% IRR (obviously a home run),
a 3x cash MoM return over 10 years yields only an 11%
IRR (more like a double). To address this perceived flaw,
an IRR floor could be added to a MoM hurdle.

Special Vesting of New Equity Awards

Time-vested awards usually fully vest in the event of
a change in control (single trigger), although occasionally
such awards will only vest upon a termination without
cause or resignation for good reason following a change
in control (double trigger). There will sometimes be an
additional year (or pro-rata current year) vesting upon
death, disability, termination without cause or resigna-
tion for good reason (each a “Good Leaver Event”). There
is usually no accelerated vesting specifically upon an
IPO. For the performance-vested awards, full vesting
(single trigger) only occurs if either a specified MoM or
IRR target has been achieved or a cumulative budgeted
EBITDA target has been achieved (in other words, the
performance-vesting condition needs to be satisfied in
connection with such change in control). Additionally,
performance-vested awards may provide for a deemed
sale at the then-FMV for purposes of determining vesting
of performance-vested awards in a Good Leaver Event or
may leave a pro-rata portion of the award outstanding to
see if performance vesting conditions are achieved in the
6-12 months after termination of employment.

When awards have single trigger or double trigger
CIC provisions, the definition of “change in control”
can be heavily negotiated. On one end of the spectrum
a change in control could be triggered only when an un-
related third party acquires over 50% of the company’s
stock and the LBO buyer has also sold a majority of its
stock. On the other end of the spectrum, a change in con-
trol could be triggered once the LBO buyer has lost con-
trol of the company even if it still holds a material amount
of the company’s stock (this in theory could be triggered
in connection with an IPO). There are also endless middle
ground alternatives.®

Other New Equity Award Terms

If options are awarded, they typically will have a
term of 10 years and a relatively short exercise period fol-
lowing a termination of employment (typically 30 to 90
days following a resignation without good reason, 90 to
180 days following a termination without cause or res-
ignation for good reason and one to two years following
death or disability). One key item for target management
to be aware of when negotiating the terms of the option
awards is whether and how the options will be adjusted
in the case of cash distributions to common stock holders.
Unlike public companies where options generally do not
expressly provide for an adjustment upon a cash divi-
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dend, in portfolio companies LBO buyers often monetize
their investment through dividends of excess cash or
dividend recapitalizations. Thus, LBO portfolio company
options generally will provide for some form of an ad-
justment in the event of an extraordinary cash dividend.
This is typically done either by (1) reducing the option
exercise price (but not below 20% of the FMV of a share)
or (2) paying a cash dividend equivalent either imme-
diately or upon vesting of the option. It is worth noting
that because Section 409A issues are raised if an option’s
exercise price was to be reduced or adjusted in respect of
“regular” cash dividends, private companies generally
only are able to reduce the option exercise price in respect
of “extraordinary” dividends. Since LBO portfolio com-
panies usually do not pay “regular” dividends (choos-
ing instead to dividend out excess cash on an irregular,
“when available” basis), this distinction between “regu-
lar” and “extraordinary” dividends is of less practical
effect than in the public company context. As is common
in public companies, employees often are permitted to
satisfy the option exercise price and all associated taxes
with shares underlying options based on the FMV on the
exercise date, provided, however, that the company must
ensure that its credit agreement allows for such cashless
exercise and tax withholding.® New Equity Awards may
also be subject to post-termination non-compete and non-
solicit provisions that can be enforced through an injunc-
tion and/or clawback.®

Put/Call Rights Associated with New Equity Awards

Unlike public companies, generally, LBO portfolio
companies usually retain broad call rights to repurchase
stock awarded pursuant to the New Equity Awards from
an executive after his/her termination of employment.
Upon a termination for cause, the company typically
can call shares acquired upon the vesting or exercise of
New Equity Awards (the “New Shares”) at “lower of”
cost and FMV and all outstanding New Equity Awards
are cancelled. Sometimes a resignation without good rea-
son is also subject to such a “lower of” call provision.™
Howvever, even in such circumstances, upon a resignation
without good reason following a specified period of time
(e.g., three years after closing), it is not unusual for the
call on New Shares to be at FMV (this ensures that if the
employee works for the company for a reasonable period
of time he/she will be entitled to retain the appreciation
achieved while he/she worked for the company). Upon
a Good Leaver Event or retirement, a company can typi-
cally call New Shares at FMV. Occasionally there will
be a “tail top up” right (so-called “schmuck insurance’)
where additional consideration will be paid to the em-
ployee in the event that a company undergoes a change
in control within three to six months after the employee
terminates employment or the call right is exercised (note
that a similar issue could arise from an IPO that occurs
shortly after termination or exercise of the call). Call
rights usually terminate on an IPO or change in control

and may also terminate or be modified in a Good Leaver
Event. Call rights may have a limited duration (e.g., one
year after termination of employment) or unlimited du-
ration. Typically the call right is only exercisable by the
company, but occasionally the shareholders (and/or other
management holders) will be permitted to exercise the
call right if the company does not do so. The call right is
applied to options based on the intrinsic value of the op-
tion at the call price.

Additionally, executives sometimes have limited
rights to sell or “put” stock to a company after their ter-
mination of employment. Upon death or disability, execu-
tives typically can put New Shares at FMV and vested
options at spread based on FMV. Upon termination with-
out cause, resignation for good reason or retirement, there
occasionally are limited put rights but there would not
be any put rights on a resignation without good reason
or termination for cause. As with call rights, put rights
usually expire upon a change in control or IPO. Typically
a put right is exercisable only for a limited period of time
after termination (e.g., one year after termination).

It is common for the Company to have the ability to
force exercise of options and have any put/call rights
occur six months after such forced exercise in order to
avoid unfavorable accounting expense (the FMV should
be based on the value on the date of the actual put or
call, as opposed to the value on the date of employment
termination).’? Most often the put/call exercise price is
paid in cash, but it is not unusual when a company is pro-
hibited from buying the shares for cash under its credit
agreement either for (1) the put/call exercise period to be
extended until the company is permitted to repurchase
the shares for cash or (2) the company to be permitted
to purchase the shares in exchange for a subordinated
non-transferable note (the interest rate on these notes can
vary from as low as the applicable Federal rate to as high
as the company’s average effective borrowing rate on its
subordinated debt).

Rollover Equity

It is typical for a handful of the top executives to be
required to roll over a portion of their existing options
and other existing equity compensation awards that are
outstanding at closing. A common formulation is for 25%
to 50% of the after-tax value of the outstanding options
and equity compensation awards to be rolled over, with
the final rollover amount often linked to how generous
the LBO buyer is in granting New Equity Awards. Ad-
ditionally, some LBO buyers will also require existing
executives to purchase an amount of shares equal to 25%
to 50% of the after-tax value of any other equity in the
company that the executives own outright. This “Rollover
Equity” is designed to ensure that these executives have
“skin in the game,” just like the LBO buyer. In addition,
certain other mid-level executives may be permitted to
elect to roll over their existing equity awards and/or buy
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shares of the company at the deal price. To the extent
that executives are rolling over a portion of the shares
they own and selling the balance of their shares, care-

ful attention needs to be paid to ensure that the rollover
is tax-free (and that the separate sales proceeds do not
taint the rollover). In fact, management’s decision to sign
post-buyout employment agreements may be contingent
on an acquisition structure where the Rollover Equity is
actually tax-free. This typically is achieved either through
a merger where the rollover shares remain outstanding
or through the use of a holding company acquisition
structure where the rollover shares are contributed to the
holding company.

Rollover Options will have the same spread value
as existed immediately prior to closing, but the exercise
price and number of options typically will often be re-
duced to the maximum extent permitted under applica-
ble tax rules. For example, 100 outstanding options with a
$30 exercise price and $50 FMV ($2,000 aggregate spread)
will often be converted into 50 Rollover Options with a
$10 exercise price and $50 FMV (still with a $2,000 aggre-
gate spread). This sort of conversion essentially delever-
ages the options and will result in underwater options
being cancelled and slightly in-the-money options being
converted into a very small number of current options.?
Rollover equity awards will either fully vest on closing or
have vesting that matches the terms of the equity awards
that were rolled over. Rollover Options should be subject
to the same anti-dilution and net exercise provisions as
the New Equity Awards. For Rollover Equity, the events
triggering a company call right will typically be signifi-
cantly more limited than for New Equity Awards and the
call price will typically be at then-current FMV. Addition-
ally, for Rollover Equity, it is more likely that executives
will have put rights, the events triggering an executive’s
put right will often be more generous than for New Eg-
uity Awards, and the put price will almost always be the
then-current FMV.14

Revised Employment Agreements

Executives’ current employment and severance
agreements usually continue unchanged, although it is
not unusual for the LBO buyer to request that good rea-
son triggers relating to going from a public company to
a private company be waived.'® Occasionally, potential
severance entitlements that are triggered in connection
with closing will be restructured, although, in the event
of any restructuring, careful attention needs to be paid to
Section 409A of the Code.

Other Shareholder Agreements

Executives will often be prohibited or severely lim-
ited in their ability to sell or transfer their shares prior
to an IPO or complete sale of the company (and where
sales are permitted the LBO buyer will often have a right
of first refusal or right of first offer).1® In addition, execu-

tives will usually be subject to being dragged along on
sales of over 10% to 25% by the LBO buyer and executives
will usually have certain rights to tag along on sales of
over 25% to 50% by the LBO buyer. Typically, executives
will have certain rights to piggyback on share registra-
tions by the LBO buyer. Given that LBO buyers often

use holding companies to own company shares, it is im-
portant to address any change in control, IPO and tag/
drag impacts that could occur if shares of a parent hold-
ing company are sold instead of shares in the portfolio
company (since management typically only owns shares
in the portfolio company). Management usually does not
receive any preemptive rights.

Options will be continued after an IPO, but, if a part-
nership structure is used, it is possible that the partner-
ship will be liquidated in connection with the IPO. This
would mean that any profits interests would be cashed
out at the time of the IPO and would not be entitled to
participate in any post-1PO appreciation, and this fact
needs to be balanced against the preferential tax treatment
that profits interests currently enjoy. If profits interests
are cashed out in connection with an IPO, management
could receive new equity grants in the public company to
replace cashed-out profits interests. In this manner, man-
agement would continue to have a financial interest in the
performance of the company and would be rewarded for
continued future performance (although there is no guar-
antee that the New Equity Awards will cover the same
portion of the company’s capital structure that the profits
interests initially covered).

Super-Capitalizations

Super-capitalization transactions (i.e., where a small
or start-up company is overcapitalized in order to fund
future growth or acquisitions), which have been occurring
in recent years, especially in the banking world, raise sim-
ilar issues as LBOs. However, these super-capitalization
transactions also raise a host of different issues. In super-
capitalization transactions, sometimes only a portion of
the sponsor money comes in upfront (and subsequent
money is committed to be invested over the next few
years). In these circumstances, it is common for the new
equity pool size to be calculated off the entire committed
amount and the company will hold a clawback right to
equity granted to management if a portion of the money
committed is not actually invested. Additionally, these
super-capitalizations sometimes provide executives with
“founder’s equity” that is intended to not be compensa-
tory. Finally, in bank super-capitalizations, contingent
value rights or convertible preferred stock may be used
to protect against excess loan losses. In those bank super-
capitalization transactions, careful attention needs to be
given to both the economic and Section 409A tax issues
associated with letting management participate in such
contingent value rights or convertible securities.
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Conclusion 6.  Because private equity funds typically get paid off with the actual
. . . . cash profit they make (as opposed to the IRR), it is more typical to
While only time will tell if the stock market rebound see MoM hurdles.

will _mark anOther gOId_en age” of private equity deal- 7. Note, if there are separate performance and timed-based vesting

making, one thing remains clear—the fundamental need conditions, then this means that if there is a four-year vesting

to compensate management teams will endure. Accord- period and the MoM return is fully achieved after three years, the

ingly, even as the LBO market continues to evolve, the performance _av_vards wguld only be 75% vested after thrge years

. . and the remaining portion would vest on the fourth anniversary of
compensation of management teams in such LBO trans- grant

a_CtIOI‘]S IS “kely to continue to be a topic of much discus- 8. Note, if there are single trigger payments of non-qualified deferred

sion and debate. compensation, then a Section 409A change in control override

or a Section 409A compliant change in control definition may be
necessary.

Endnotes o .

o 9.  Note, the payment of the exercise price through a net exercise does

1. SeeIn re Lear Corp. Shareholder L|t|gat|0_n_, 92_6 A2d 94 (Del. Ch. not cost a company any cash but the payment of the withholding
2007) and In re Topps Co. Shareholder Litigation, 926 A2d 58 (Del. taxes through a net exercise does cost a company cash because the
Ch. 2007). The Topps and Lear cases both involved “going private” company has to remit the withholding amount to the IRS.
transactions where, rather than conducting an auction, the target . .
company signed up with an LBO buyer that then gave the target 10. If awards are grantgd to onve_r-level em!olqyees, it is possible that
companies a “go-shop” window to seek other bids. In both of the_non-compete will be eliminated or limited to a very short
these cases, plaintiffs alleged that the target boards of directors period.
allowing the LBO buyer to negotiate post-closing employment 11.  Note, a “lower of” call right effectively means that the employee
arrangements with certain members of senior management before will not receive any economic value from the equity award, even
signing the merger agreement was inadequately disclosed and if the employee had previously vested in all or a portion of the
also violated directors’ fiduciary duties. The Court accepted award. If a resignation without good reason does trigger a “lower
plaintiffs’ claims that the deficient disclosure in these cases would of” call right, then the stock is still subject to a substantial risk
require the target companies to amend their proxy statements of forfeiture under Section 83 of the Code and an 83(b) election
but did not find violations of fiduciary duties. However, in the should be made at the time of option exercise to ensure no further
immediate wake of these decisions, target boards of directors compensation income is recognized with respect to the stock.
oftgn sought t‘? prohibit target management fror_n negotiating 12.  Note, the put/call provisions should be vetted by a company’s
their post-closing employment arrangements with an LBO buyer L AR
until after closing of a transaction or after the shareholder vote accc_Juntan_ts t_o_ensure thaF these provisions do not give rise to

L A A . S variable/liability accounting. This is one of the reasons that the
so as to limit any possible fiduciary duty or disclosure claims in ut/call provisions terminate upon an 1PO
shareholder strike suits. Moreover, the SEC’s renewed emphasis P P P '
on “going-private” transactions under Rule 13e-3 around this 13.  The exercise price will typically not be reduced below 20% of the
time may also have led some target boards to refuse to allow deal price in order to ensure that the option remains treated as an
management to negotiate directly with potential LBO buyers in option for tax purposes.
order to hopefully avoid the enhanced disclosure required by 14.  While the put/call rights in respect of Rollover Equity are usually
Rule 13e-3. at then-current FMV, some LBO buyers have asked that the put/

2. Rank and file employees who historically received equity call rights be at either (i) the lower of deal price or FMV or (ii) 80%
compensation awards will often receive long-term cash awards of FMV if the executive terminates without good reason within a
instead on a going forward basis. limited period of time after closing.

3. In Europe, it is common for an LBO buyer to fund acquisitions 15.  Note, such a waiver (and any new awards or enhancements)
through stapled common and fixed-rate preferred stock, where would need to comply with the Section 409A substitution rule.
the common stock is expected to generate super-sized returns. 16. Inaright of first refusal (“ROFR”), a member of management who
In this type of structure, the LBO buyer may grant New Equity receives an offer from a third party to buy his or her shares must
Awards by allowing the management simply to buy the . first offer his or her shares to the LBO buyer at the same price
supercharged common stock (often referred to as “sweet” equity) as the third party offer before selling to the third party. Third-
without having to also buy the fixed-rate preferred stock. party buyers may be less willing to invest the time and money in

4, LBO buyers often request that FMV be determined by the board of pursuing the purchase of New Equity from executives where the
directors in good faith after consultation with the CEO. However, LBO buyer holds the ROFR. As an alternative to the ROFR, LBO
it is not unusual for management to request that (a) FMV be buyers may possess a less restrictive right of first offer (“ROFO”)
determined by an independent third party appraisal or (b) they over the shares, whereby the holder of shares must first offer the
have the right to challenge the board’s FMV determination shares to the LBO buyer before attempting to sell them to a third-
based upon an independent third party appraisal (in the latter party buyer.
case, management is often asked to pay the appraisal fees if
the appraised price is not materially different than the board’s A A i
determination). The FMV may or may not expressly include or Matthew Friestedt is a partner and Henrik Patel
exclude minority and lack of transferability discounts and control is a special counsel in the executive compensation
premiums. The FMV definition is often a point that is highly and benefits group of Sullivan & Cromwell LLP.
negm_'ated' ) o o ) The authors would like to thank Steve Kotran, who

5. If an increased exercise price is used, thl_s will _typlcally take the provided helpful corporate law comments on this
place of the performance vesting conditions discussed below. . . . .

article, and David Spitzer, who provided helpful tax
comments on this article.
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Work Visas in Canada: The Basics, and the Latest Issues
Affecting Work Visas in Canada

By Evan J. Green

There are a number of different options available to
employers considering Canadian work visas for their
employees. Each work visa has particular criteria and
requirements, which should be assessed with caution by
the employer. One work visa may be more appropriately
suited to a specific situation or project than another. It is
important for the employer to consider the purpose of
each work permit against the objectives of the particular
project or assignment, and the broader goals of the em-
ployer. Further, recent changes to immigration laws and
policies have had a considerable impact on the processes
and procedures for obtaining a work permit. This article
will focus on three kinds of work permits: Business Visi-
tors, Labour Market Opinion Work Permits, and Labour
Market Opinion exempt Intra-company transferees and
NAFTA Professionals. In the second portion of this ar-
ticle, new reforms to Canada’s temporary foreign worker
program will be outlined and explored.

1. Business Visitors

A Business Visitor is a foreign national who enters
Canada to conduct international business activities. It
is crucial that the individual will not engage in employ-
ment that will provide services, create competition within
the Canadian labour market or remove opportunities
from it, as such activities require Work Permits. Examples
of acceptable business activities of an individual with
a Business Visitor Visa include: purchasing or taking
orders for Canadian goods or services for a foreign busi-
ness or government; attending meetings, conferences,
conventions or trade fairs; providing after-sales service
(supervision, and not hands-on labour); receiving train-
ing by a Canadian parent company the individual works
for outside Canada; training employees of a Canadian
subsidiary of a foreign company; receiving training by a
Canadian company that has sold the individual equip-
ment or services; and finally, attending Board of Director
Meetings (this can include meetings for the purposes of
selecting and appointing a chief, governing the organiza-
tion or accounting to shareholders).

It is important to note the meaning of “training” and
“after-sale services,” which are mentioned above. Train-
ing of clients is limited to a pre-existing contract. Further,
a client must be a seller or purchaser of foreign goods
and services to be used within or outside of Canada.
After-sale services are activities that are derived from
warranty and after-sales contracts. The after-sales con-
tract must be part of an original sale or lease agreement,
and an extension of the original contract, and services
must be performed during the validity of the warranty/

after-sales contract. In order enter into Canada under

the after-sales service category, the Business Visitor must
be either an installer, repair or maintenance worker or
supervisor who has specialized knowledge that is key to
avendor’s service requirements. Further, services cannot
include hands-on installation. The contract must state
the categories of service that will be performed by the
employee. The employee must bring a copy of the con-
tract with him/her to present to Canadian Immigration
officials upon entry to Canada. Although sensitive and
confidential information (i.e., pricing) may be omitted,
the complete service and warranty section of the contract
must be with the employee. More specific requirements
of after sales-services relating to third parties and lease
agreements should be examined in more detail with the
employer.

There are a number of requirements which must
be met in order to obtain a Business Visitor Visa. First,
an individual who wishes to acquire a Business Visitor
Visa must determine whether he or she also requires an
accompanying Temporary Resident Visa (TRV) in order
to enter Canada as a visitor. Citizenship and Immigra-
tion Canada has published a list of countries which are
exempted from the TRV requirement, including the US,
UK, France, Italy and Spain. However, those individuals
who wish to acquire a Business Visitor Visa and are not
foreign nationals of an exempted country will be required
to apply for a TRV abroad, and include documentation
for a Business Visitor Visa in their application.

Another requirement to obtain a Business Visitor Visa
is that the foreign national must not have any admissibil-
ity issues. Potential inadmissibility issues include:

= security

= human or international rights violations
= criminality

= organized criminality

= health grounds

= financial reasons

= misrepresentation

= non-compliance with the Immigration and Refugee
Protection Act, or

= having an inadmissible family member

In addition to the above requirements, a Business
Visitor must not have any intent to enter the Canadian
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labour market: the individual must not be gainfully
employed in Canada. Moreover, the activity must be
international in scope—essentially the activity should

be a cross-border business activity, and one intended to
benefit the foreign employer. An activity conducted for
the benefit of the Canadian entity is considered work in
Canada, even if there is no remuneration or if the remu-
neration is from a foreign source. Where a company is en-
gaged in contractual negotiations with a client in Canada,
any Business Visitors entering Canada must leave prior
to the execution of the contract. Further, the primary
source of the worker’s remuneration, the principal place
of the worker’s employer, and the accrual of profits must
all be located outside of Canada.

Documents typically included in a request for Busi-
ness Visitor status are as follows:

= Proof of remuneration outside of Canada
= Copies of an after-sales agreement (if applicable)

= Letters from the Canadian parent/subsidiary stat-
ing the purpose of the visit

« Promotional/training materials

= Valid travel document (e.g., passport) valid for a
minimum of 6 months

= Return airline ticket
= Sufficient funds for visit and return trip

Business Visitors may be permitted to stay in Canada
for a few days to a few weeks. The Immigration Officer
will consider how long the foreign national intends to
stay, the activity to be performed, and previous entries to
Canada.

It is very important that Business Visitors do not re-
ceive any form of remuneration from the Canadian com-
pany; participate in any hands on installation generally
performed by construction or building trades; or do any
repairs or specialized services not listed in the original or
extended sales agreement, warranty or service contract.
In addition it is important that a Business Visitor does
not do any work where a Canadian employer has directly
contracted for services from a foreign company in which
they are employees.

2. Labour Market Opinion (LMO)-Based Work
Permits

In most cases, an employer needs to apply for a LMO
from Service Canada before an employee may apply for
a Work Permit. The LMO is a labour certification process,
which involves demonstrating that local recruitment
has been unsuccessful and there is a need to hire foreign
workers. The recruitment process may differ depend-
ing on whether the position falls under National Occu-
pational Classifications (NOC) 0, A, or B, or under low
skilled workers. The NOC is a classification system set up

by the government organization, Human Resources and
Skills Development Canada (HRSDC), to provide a stan-
dardized language for describing the work performed
by Canadians in the labour market. Each NOC category
provides a list of duties and responsibilities which are to
be performed by an individual in that position.

For skilled positions (NOC 0, A, or B positions), there
are very specific advertising and recruitment require-
ments for an employer before it is able to hire a foreign
worker. The employer must conduct recruitment activi-
ties consistent with the practice within the occupation
until an LMO has been issued, and the employer must
advertise the job for 4 weeks prior to applying for an
LMO in three separate sources, including the Canada Job
Bank or its provincial/territorial counterpart. One adver-
tising method must be national in scope for these higher
skilled positions.

Employers can choose one or more recruitment meth-
ods consistent with the normal practice of the occupation,
among the following: Advertisement on recognized Inter-
net employment sites such as Monster, Workopolis; on the
website of a professional association; in national news-
papers, professional journals or newsletters. Further, the
advertisement must include the following information:

= Company operating name

= Wage/salary or salary range

= Location of work

= Nature of the position and contract duration length
= Job duties

= Skills/Requirements

After 4 weeks of advertising, if the employer can-
not find a suitable candidate who is a Canadian citizen
or permanent resident, the employer may apply for an
LMO. Service Canada will look at several factors in the
LMO application, such as:

= Whether the job offer is genuine;

= Whether there is a need for the foreign worker in
the local labour market;

= Whether the employer has demonstrated that the
employee will be paid the prevailing wage;

= Whether the employer is in compliance with em-
ployment standards (including with other foreign
nationals previously recruited).

However, under the recent changes to the LMO pro-
cedure, the genuineness of the job offer will be examined
carefully. Immigration officers will now assess whether
ajob is “genuine” on an expanded parameter. Immigra-
tion officers will examine the employer’s past compli-
ance with employment and recruitment laws, whether
the employer can reasonably meet the terms of the job
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offer, whether the employer is “actively engaged” in the
business, and whether the job offer is congruent with the
employer’s reasonable employment needs and is consis-

tent with the type of business the employer is engaged in.

However, recent changes to the LMO process will be
examined in more detail in the following section below
entitled “New Reforms to the Temporary Foreign Worker
Program.”

3. Labour Market Exempt Intra-Company
Transferees and NAFTA Professionals

Foreign Workers who are issued Work Permits as
Intra-Company Transferees (either under NAFTA or the
Immigration Refugee Protection Act) are exempt from
having to obtain a Labour Market Opinion (LMO). The
wages to be paid to the foreign worker must be similar
to Canadian wages for the same occupation. The require-
ments are as follows: First, the Foreign Worker must be
currently employed by a multi-national company and
seeking entry to work in a parent, subsidiary, branch, or
affiliate of that enterprise. This means that the foreign
national must be transferring to an enterprise that has
one of these qualifying relationships with the enterprise
where he or she is currently employed, and will be
undertaking employment at a legitimate and continu-
ing establishment of that company. Second, the foreign
worker must have been employed continuously (via
payroll or by contract directly with the company), by
the company that plans to transfer him or her, outside
Canada in a similar full-time position (not accumulated
part-time) for at least one year in the three-year period
immediately preceding the date of initial application.
Third, the individual’s employment must fall under one
of the following categories:

= Executive: direct management of the organiza-
tion or a major component, establishing goals and
policies, exercising wide latitude in discretionary
decision-making and receiving only general super-
vision board of directors, stockholders or higher
level executives;

= Senior Managerial: manages organization or de-
partments, supervisors and controls the work of
other mangers, has authority to hire and fire and
exercises discretion over day-to-day activities;

= Specialized Knowledge: involves many years of ex-

perience and advanced level of knowledge which
is uncommon in the industry or expertise in the
organization’s processes and procedures (includ-
ing product, process and service which can include
research, equipment, techniques, management, or
other interests). This complex knowledge should
be demonstrated as difficult to transfer. Its role
must be critical to the enterprise.

Fourth, the foreign worker must be entering Canada
for a temporary period. Finally, the foreign worker must

comply with all immigration requirements for tempo-
rary entry, including the admissibility requirements
which were outlined above in the discussion on Business
Visitors.

NAFTA Professionals are also eligible to be issued
a work permit without having to obtain an LMO. In
order to be a NAFTA Professional, the individual must
be a citizen of the U.S. or Mexico; engaged in a profes-
sion as identified in Appendix 1603.D.1 of Annex 1603 of
the NAFTA,; be qualified to work in that profession (as
evidenced by a degree or certification in a related educa-
tional program); have evidence of pre-arranged employ-
ment with a Canadian employer; provide a professional
level of services in the field of qualification as indicated
in Appendix 1603.D.1 of Annex 1603 of the NAFTA, and
comply with all existing immigration requirements for
temporary entry (including admissibility requirements,
outlined above). NAFTA Qualified Professions include
the following:

= Accountant

= Engineer

= Scientist

= Research Assistant

= Medical/Allied Professional
= Architect

= Lawyer

= Teacher—College, University or Seminary
= Technical Publications Writer
= Economist

= Social Worker

= Mathematician

= Hotel Manager

= Interior Designer

e Librarian

= Animal Breeder

= Sylviculturist

= Range Manager

= Forester

= Graphic Designer

e Land Surveyor

< Landscape Architect

= Nutritionist

= Dietician
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= Computer Systems Analyst

= Psychologist

= Scientific Technician/Technologist

= Disaster Relief Insurance Claims Adjuster

= Management Consultant

4. New Reforms to the Temporary Foreign
Worker Program

In April 2013 and July 2013, the federal government
introduced legislative, regulatory and administrative
changes to the process for hiring temporary foreign
workers. These changes have had an impact on LMO
processing. To avoid any delays in obtaining a work per-
mit, employers must be very careful in ensuring compli-
ance with the new requirements.

Prevailing Wages

In a LMO application, the Temporary Foreign Worker
Program reviews the wages offered by the employer and
compares them to wages paid to Canadians and perma-
nent residents in the same position and geographical
area. As of April 29, 2013 the federal government intro-
duced the following changes.

Effective as of April 29, 2013, employers are required
to pay temporary foreign workers at the prevailing wage
by removing the existing wage flexibility. This means that
employers are no longer able to pay temporary foreign
worker wages up to 15% below the prevailing wage for
a higher-skilled occupation, and 5% below the prevail-
ing wage for a lower-skilled occupation, even when they
could demonstrate that the wage being paid to a tem-
porary foreign worker was the same as that being paid
to their Canadian employees in the same job and in the
same location.

Other Changes to the LMO Process of April 2013

In addition, the Government has increased author-
ity to suspend and revoke work permits and LMOs if
the program is being misused. This could occur if, for
example, new information becomes available indicating
that the entry of a temporary foreign worker would have
a negative impact on the labour market or if it is deter-
mined that the LMO or work permit was fraudulently
obtained. Suspending an LMO would stop the issuance
of work permits. In cases where an LMO is suspended or
revoked, Citizenship and Immigration Canada will re-
view the work permits that were issued under that LMO
on a case-by-case basis to determine whether the work
permits should also be revoked.

In addition, there are new questions which have been
added to employer LMO applications with the objective
to ensure that the temporary foreign worker program is
not used to facilitate the outsourcing of Canadian jobs.

Additional information will be required from employers
and their partner companies before issuing an LMO.

Employers will also need to ensure that they have a
firm plan in place to transition to a Canadian workforce
over time through the LMO process. The employer must
submit the transition plan to HRSDC as part of its LMO
application. The transition plan will generally include an
employer’s intended actions in recruitment, training, and
residency. A review of the employer’s progress against
the transition plan will occur if the employer applies for
another LMO in the future. Employers will be required to
document their ongoing efforts to transition to a Cana-
dian workforce

As of April 2013, the Accelerated LMO process was
suspended, and employers are now subject to the regu-
lar processing. Finally, the fees for work permits have
increased. The objective of this increase is to ensure that
taxpayers are no longer subsidizing the costs of these
work permits.

Changes as of July 31, 2013

As of July 31, 2013 a new set of legislative, regulatory
and administrative changes has been introduced by the
federal government to the LMO process. These changes
are as follows.

Firstly, a new language assessment has been intro-
duced. English and French are the only languages that
can be identified as a job requirement both in LMO
requests and in advertisements by employers, unless em-
ployers can clearly demonstrate in writing that another
language is essential and consistent with the regular
activities of the job.

In addition, there are new advertising requirements
for employers. Employers are required to make greater ef-
forts to hire Canadians before they will be eligible to hire
temporary foreign workers. Employers must advertise
positions for at least four weeks before applying for an
LMO. This requirement applies to all advertising meth-
ods. This is different from the previous requirements,
which carried recruitment and advertising obligations
depending on the skill level of the positions. For example,
NOC 0 and A positions required a minimum of two
weeks of advertisement in the three months before the
LMO application in the National Job Bank, whereas NOC
B positions required two weeks of advertisement in the
National Job Bank.

Employers must also now advertise in 3 separate
sources. In addition to advertising on the National Job
Bank website (or the equivalent provincial websites),
employers must prove they have used at least two other
recruitment methods. Recruitment methods depend on
the skill level for the occupation. If hiring for a higher-
skilled occupation, one method must be national in scope.
If hiring for a lower-skilled occupation, employers must
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demonstrate that they made efforts to target under-repre-
sented groups in the workforce.

Notably, employers must show ongoing recruitment
efforts until an LMO has been issued. In addition, em-
ployers must re-institute all recruitment advertisements
to show an ongoing recruitment effort of three types of
recruitment.

Moreover, and as mentioned previously, employers
must answer additional questions on LMO applications
regarding the impacts of their hiring of a temporary for-
eign worker on the Canadian job market, based on avail-
able labour market information for the region and oc-
cupation. A negative LMO will be issued if an assessment
indicates hiring a temporary foreign worker will have a
negative impact on the Canadian Labour Market or if an
employer has not complied with program requirements.

The Labour Market Impact Questionnaire will cover
issues relating to offshoring, outsourcing and layoffs. Off-
shoring describes the relocation by a company of a busi-
ness process from one country to another—typically an
operational process, such as manufacturing, or support-
ing processes, such as accounting or IT services. More
recently, offshoring has been associated primarily with
technical and administrative services supporting domes-
tic and global operations from outside the home country,
by means of internal (captive) or external (outsourcing)
delivery models. Outsourcing describes the contract-
ing out of an internal business process to a foreign or
domestic third-party organization. Layoffs describes
the temporary suspension or permanent termination of
employment of an employee or a group of employees for
business reasons.

Based on the proposed definition of “offshoring,”
employers are asked to declare whether the job offer
related to a contract/subcontract will facilitate offshor-
ing. Employers are also required to provide a summary
of contractual agreements between the employer and the
company receiving goods and/or services. Employers
will be required to provide details of how Canadians or
permanent residents within the company will be posi-
tively and/or negatively affected over the next 2 years
by such hiring of foreign workers. In addition, employ-
ers are also being asked to account for the hiring of any
foreign workers through work permit exempt or LMO-
Exempt processing streams.

Further, new processing fees have been introduced
for LMO processing: Employers applying to hire tempo-
rary foreign workers must now pay a processing fee of
$275 for each position requested. However, employers
hiring workers for on-farm primary agricultural positions
(under NOCs codes 8251, 8252, 8253, 8254, 8256, 8431,
8432 and 8611), under the Seasonal Agricultural Worker
Program, or the Agricultural Stream, are exempted from
the fee.

Compliance Reviews: Requirements and the
Consequences of Non-Compliance

It should be noted that under the new regime, all
employers hiring foreign workers on LMOs are subject
to potential employer compliance reviews. There are
no appeal rights, and the determinations are final once
rendered. Items that will be subject to review include the
following:

= Wages and Working Hours: Temporary foreign
workers should receive working hours and wages
that are substantially the same (STS) as those set
out in the LMO confirmation letter and annex.
Substantially the same is a mandate from Citizen-
ship and Immigration Canada and Service Canada
in which they determine whether the employer has
had foreign workers employed in positions that
are substantially the same as what was specified in
their offers of employment in the two years prior
to the opinion request/work permit. The wages,
working conditions, and occupation must be STS.
An examination of a variety of documents includ-
ing T4s may be used to see if employees actually
worked in the jobs and under the conditions in-
tended when the LMO or Work Permit was issued.
There are limited reasons of justification that can be
used by the employer.

= Job duties: Temporary foreign workers should
spend the majority of their time performing job
duties that are consistent with the occupation speci-
fied in the LMO confirmation letter and annex.

= Working conditions: Employers should be comply-
ing with Canada’s employment and occupational
safety standards.

= Recruitment: Recruitment and job advertising ef-
forts should be made in accordance with Service
Canada’s requirements.

If it appears that employers did not fully respect
the terms and conditions of employment set out in the
LMO confirmation letters and annexes, the employer will
have the opportunity to provide a rationale. HRSDC has
indicated that it will accept limited justifications for any
non-compliance.

All returning employers must demonstrate that they
have met the terms and conditions of employment set
out in previous LMO confirmation letters and annexes.
In addition, some employers may be required to submit
documentation to support a more detailed employer
compliance review, including any or all of the following
documents: Payroll records; time sheets; job descriptions;
copies of the employer-employee contract; collective
agreements; temporary foreign worker’s work permit;
provincial workers compensation clearance letter or
other appropriate provincial documentation; receipts for
private health insurance (if applicable); receipts for trans-
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portation costs; and information about accommodations
provided by the employer.

In some cases, HRSDC will work with the employer
to implement the appropriate corrective action, which
may include providing compensation to the temporary
foreign worker. However, employers may be found
non-compliant if they refuse to provide a rationale and/
or provide only partial compensation to the temporary
foreign worker. If an employer is found to be non-compli-
ant, it may result in severe consequences for an employer.
The employer may be prohibited from obtaining a new
Work Permit or a renewal of a Work Permit for any
foreign national for a period of two years. Additionally, a
non-compliant employer would be placed on an “ineli-
gible employers list,” which is published on a website for
the public to view. Moreover, an employee can risk losing
his or her status by extending or entering into employ-
ment agreements with an ineligible employer. Due to the
information-sharing program, an employer could also be
found to have violated employment laws and thus, may
suffer other consequences that transcend these immigra-
tion issues.

It is important for employers to understand the li-
abilities associated with LMOs and non-compliance. If
employers are found to not have paid employees wages
substantially the same as those set out on the LMO, they
may need to reimburse foreign workers for the difference
in order to maintain compliance. Due to government
information-sharing, employers may also be subject to
sanctions and penalties from employment regulators for
violations of employment laws discovered during com-
pliance reviews.

Conclusion

In light of the recent changes and developments,
and the particular characteristics of each work permit,
it is important for employers to be well informed when
making the assessment of the most appropriate work per-
mit. The long- and short-term objectives of the employer
should be evaluated alongside the obligations, proce-
dural requirements, time commitment, and consequences
of the work permit of their choice.

Evan J. Green is a partner at Green and Spiegel LLP
in Toronto. He has extensive experience in all areas of
Canadian immigration and U.S. immigration and is
the firm’s lead in the area of U.S. immigration. He has
focused on corporate immigration and, specifically, in
the transfer of senior executives and workers into both
Canada and the U.S.
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Employee Requests for Medical Leaves of Absence or

Accommodations

By Laurie A. Giordano

Employee requests for medical leaves of absence
or accommodations to perform essential functions of a
position often raise various issues that both the employee
and employer should be aware of. This article will focus
on the employee’s rights and obligations under such
circumstances. Specifically, what information should an
employee provide to substantiate the request(s), when
can an employer contact an employee’s medical provider,
when can an employee be required to submit to a medical
examination, the scope of permissible inquiry under dis-
ability discrimination statutes, and other privacy issues.

When an employee requests leave or an accommo-
dation it is his or her responsibility to provide proper
medical documentation and/or certification to support
the request. The federal Family and Medical Leave Act
(FMLA) allows up to 12 weeks of unpaid leave for a “seri-
ous health condition.” The FMLA governs employers
with 50 or more employees for each working day during
each of 20 or more calendar work weeks in the current or
proceeding calendar year.

A “serious health condition” under the FMLA is
defined as illness, injury, impairment, or physical or
mental condition that involves inpatient care or continu-
ing treatment by a health care provider. The “continuing
treatment” test for a serious health condition under the
regulations may be met through: (1) a period of incapac-
ity of more than three consecutive, full calendar days plus
treatment by a health care provider twice, or once with a
continuing regimen of treatment; (2) any period of inca-
pacity related to pregnancy or for prenatal care; (3) any
period of incapacity or treatment for a chronic serious
health condition; (4) a period of incapacity for permanent
or long-term conditions for which treatment may not be
effective; or (5) a period of incapacity to receive multiple
treatments (including recovery) for restorative surgery, or
for a condition which would likely result in an incapacity
of more than three consecutive, full calendar days absent
medical treatment.?

To qualify for FMLA protection, the employee must
work for the covered employer, work at least 1,250 hours
during the 12 months prior to the start of the leave, work
at a location with 50 or more employees work at that loca-
tion or within 75 miles of such location, and have worked
for the employer for at least 12 months.® The 12 months
of employment are not required to be consecutive.* With
respect to notice, when the leave is foreseeable an em-
ployee must give 30 days’ notice to his or her employer.®
If 30 days’ notice is not possible, an employee is required
to provide notice “as soon as practicable.”® Further, if
need for leave is unforeseeable, employees are required to

provide notice as soon as practicable under the facts and
circumstances.” The regulations clarify that this is gener-
ally within the employer’s usual and customary notice
requirements applicable to leave.®

When seeking leave for the first time for an FMLA
qualifying reason, the employee does not have to specifi-
cally assert his or her rights under the FMLA.® The em-
ployee must provide, however, “sufficient information”
to establish the qualifying reason for the leave.!® Depend-
ing upon the situation, that may include that a condition
renders the employee unable to perform the function of
the job, that the employee is pregnant or has been hospi-
talized overnight or that the employee’s family member
has a qualifying condition or is unable to perform daily
activities. The employee must also provide the antici-
pated duration of the absence, if known. If the employee
is seeking leave for which the employer has already
provided FMLA leave, then the employee must reference
specifically the qualifying reason for leave or the need for
FMLA leave. If the employer needs more information, it
should inquire further.

If an employer requests it, an employee is required to
provide complete and sufficient medical certification to
substantiate the need for FMLA-protected leave.’* How-
ever, an employee is not required to give the employer his
or her medical records. The medical certification should
contain sufficient medical facts to establish that a serious
health condition exists.?? With respect to timing, if the
employer requires certification then it should ask for it at
the time of the request or within five business days.1? Of
further note, an employer may request certification at a
later date if there is reason to question the duration of the
leave.

With respect to certification, the employer must
provide the employee a reasonable opportunity to cure
any deficiencies in a medical certification. The deficien-
cies must be articulated in writing to the employee with
specification of what additional information the employer
is seeking. The regulations state that seven calendar days
should be given to cure any deficiencies.!* Recertification
can be required no more than every 30 days.'®

If an employer seeks to have contact with an employ-
ee’s medical provider, it must comply with the Health
Insurance Portability and Accountability Act (HIPAA)
privacy regulations. Under the FMLA and HIPAA, em-
ployers may contact an employee’s health care provider
for authentication or clarification of the medical certifica-
tion by using a health care provider, a human resource
professional, a leave administrator, or a management
official—not the employee’s direct supervisor. A written
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HIPAA authorization will need to be provided by the
employee if individually identifiable health information
is to be provided to the employer. Notably, an employee
does not have to sign a medical information release as
part of the FMLA certification process. It is the employ-
ee’s responsibility to provide sufficient certification or an
authorization to the employer. In some cases, the employ-
ee may wish to sign the authorization to ensure that the
information will be available to support the certification.

Can an employer require an employee to submit to a
medical examination as a condition of a leave of absence?
No. However, to return to work, an employee who was
absent on FMLA leave due to an employee’s own serious
health condition may be subject to an employer’s uniform
policy or procedure (if in place) requiring all similarly
situated employees to submit a certification from the
employee’s own health care provider that the employee
is able to resume work.'® Failure to submit a properly
required fitness to return to work certification could delay
reinstatement or he or she may be denied reinstatement.’

If an employee is unable to work because of a work-
related accident and is collecting Workers” Compensation
benefits, he or she may also be using concurrent FMLA
leave.'® Pregnant employees may have rights under the
FMLA (including the right to reinstatement) as well as the
Pregnancy Discrimination Act of 1978.2° The Act does not
mandate a specific time for leave, but provides for equal
treatment of pregnant employees and other employees of
the company unable to work due to temporary disability.

Smaller employers not covered by the FMLA are not
required to provide the same protected unpaid leave.
However, other statutes and protections may be implicat-
ed, including an employer handbook or policies. Further-
more, Section 291 of the New York State Human Rights
Law (HRL) provides for the right “to obtain employment
without discrimination because of...disability[.]” Further,
HRL section 296(3) provides that it is an unlawful dis-
criminatory practice for an employer to refuse to provide
reasonable accommodations for the known disabilities of
an employee. In order for an employer to be subject to the
HRL it must have at least four employees.?

The HRL defines the term “disability” to mean:

(a) physical impairment resulting from
anatomical, physiological, genetic or neu-
rological conditions which prevents the
exercise of a normal bodily function or is
demonstrable by medically accepted clin-
ical or laboratory diagnostic techniques
or (b) a record of such an impairment

or (c) a condition regarded by others as
such an impairment, provided however,
that in all provisions of this article deal-
ing with employment, the term shall be
limited to disabilities which, upon the
provision of reasonable accommodations,

do not prevent the complainant from
performing in a reasonable manner the
activities in the job or occupation sought
or held.?!

“The term reasonable accommodation means actions
taken which permit an employee...to perform in a reason-
able manner the activities involved in the job or occupa-
tion sought or held...”%

Additionally, when a work accommodation is re-
quested by an employee, the Americans with Disabilities
Act (ADA) may be implicated. According to the U.S.
Department of Justice’s Civil Rights Division,

The ADA is one of America’s most com-
prehensive pieces of civil rights legisla-
tion that prohibits discrimination and
guarantees that people with disabilities
have the same opportunities as everyone
else to participate in the mainstream of
American life—to enjoy employment
opportunities, to purchase goods and
services, and to participate in State and
local government programs and services.
Modeled after the Civil Rights Act of
1964, which prohibits discrimination on
the basis of race, color, religion, sex, or
national origin—and Section 504 of the
Rehabilitation Act of 1973—the ADA is an
“equal opportunity” law for people with
disabilities.?

The U.S. Equal Employment Opportunity Com-
mission (EEOC) enforces the ADA in the employment
context. Title | of the ADA provides that it applies to
employers (including State and local governments, em-
ployment agencies and labor organizations) with fifteen
or more employees.?* To be protected by the ADA, the
employee must have a disability, which is defined by the
ADA regulations as a physical or mental impairment that
substantially limits one or more major life activities, a per-
son who has a history or record of such an impairment,
or a person who is perceived by others as having such
an impairment.2®> The ADA does not specifically name all
of the impairments that are covered. An employee with
a qualifying injury has the right to request a reasonable
accommodation for the hiring process and on the job. The
law requires an employer to provide reasonable accom-
modation to an employee or job applicant with a disabil-
ity, unless doing so would cause significant difficulty or
expense for the employer (“undue hardship’).28

A reasonable accommodation is any change or adjust-
ment to a job, the work environment, or the way things
usually are done that would allow an employee to apply
for a job, perform job functions, or enjoy equal access to
benefits available to other individuals in the workplace.?”
There are many types of adjustments that may help
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people with disabilities work successfully. Some of the
most common types of accommodations include:

= physical changes, such as installing a ramp or
modifying a workspace or restroom;

= sign language interpreters for people who are deaf
or readers for people who are blind;

= providing a quieter workspace or making other
changes to reduce noisy distractions for someone
with a mental disability;

= training and other written materials in an acces-
sible format, such as in Braille, on audio tape, or on
computer disk;

= TTYs for use with telephones by people who
are deaf, and hardware and software that make
computers accessible to people with vision impair-
ments or who have difficulty using their hands;
and

= time off for someone who needs treatment for a
disability.

An employee has to request the accommodation and
need only advise the employer that he or she needs an
adjustment or change because of the disability. He or
she does not need to complete any special forms or use
technical language to do this. For example, according to
the U.S. Department of Labor website, if an employee
uses a wheelchair and it does not fit under his or her
desk at work, he or she should tell the supervisor as it
is a request for a reasonable accommodation. Further,
it states that a doctor’s note requesting time off due to
a disability or stating that an individual is able to work
with certain restrictions is also a request for a reasonable
accommodation.

The law places strict limits on employers when it
comes to asking job applicants to answer medical ques-
tions, take a medical exam, or identify a disability.?® For
example, an employer may not ask a job applicant to
answer medical questions or take a medical exam before
extending a job offer.2® An employer also may not ask job
applicants if they have a disability (or about the nature
of an obvious disability).3° An employer may ask job
applicants whether they can perform the job and how
they would perform the job, with or without a reasonable
accommodation.3!

After a job is offered to an applicant, the law allows
an employer to condition the job offer on the applicant
answering certain medical questions or successfully pass-
ing a medical exam, but only if all new employees in the
same type of job have to answer the questions or take the
exam.®2 However, an employer cannot reject an applicant
because of information about a disability revealed by the
medical examination, unless the reasons for rejection are
job-related and necessary for the conduct of the employ-
er’s business.® The employer cannot refuse to hire you

because of your disability if you can perform the essential
functions of the job with an accommodation.

Once a person is hired and has started work, an em-
ployer generally can only ask medical questions or require
a medical exam if the employer needs medical documen-
tation to support an employee’s request for an accommo-
dation or if the employer believes that an employee is not
able to perform a job successfully or safely because of a
medical condition. Thus, when a disability-related inquiry
or medical examination of an employee is “job-related
and consistent with business necessity” it may be permit-
ted.3* This requirement may be met when an employer
has a reasonable belief, based on objective evidence, that:
(1) an employee’s ability to perform essential job func-
tions will be impaired by a medical condition; or (2) an
employee will pose a direct threat due to a medical condi-
tion. Thus, for example, inquiries or medical examina-
tions are permitted if they follow a request for reasonable
accommodation when the need for accommodation is
not obvious, or if they address reasonable concerns about
whether an individual is fit to perform essential functions
of his/her position. In addition, inquiries or examinations
are permitted if they are required by another Federal law
or regulation.® In these situations, the inquiries or exami-
nations must not exceed the scope of the specific medical
condition and its effect on the employee’s ability, with or
without reasonable accommodation, to perform essential
job functions or to work without posing a direct threat.

As a side note, the ADA requires that employers keep
all medical records and information confidential and in
separate medical files. Of further note, a family member,
friend, health professional, or other representative may
request a reasonable accommodation on behalf of an
individual with a disability.®® Helpful information for
employees, employers, and medical providers is available
at www.eeoc.gov.
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Mezonos Brooklyn Bakery: A Bridge Too Far

for Hoffman Plastics
By Jon L. Dueltgent

Several months after the terrorist attacks of Septem-
ber 11, 2001, the Supreme Court held that someone who
violated the Immigration Reform and Control Act (IRCA)
by fraudulently using Jose Castro’s papers in his employ-
ment application at Hoffman Plastics was ineligible to
recover the backpay typically awarded under § 10(c) of
the National Labor Relations Act (NLRA). Backpay is
typically awarded under the NLRA when terminated
for engaging in protected “concerted activities for the
purpose of collective bargaining or other mutual aid or
protection.”2 However, the 5-4 majority opinion by Jus-
tice Rehnquist, if broadly interpreted, strips away already
limited labor remedies to some 11.2 million unauthorized
immigrants.

Before its ruling in Hoffman Plastics v. NLRB, the
Supreme Court had already resolved the legal dilemma
of providing remedies to undocumented workers in
Sure-Tan, Inc. v. NLRB,3 which held that in “computing
backpay, employees must be deemed ‘unavailable’ for
work (and the accrual of backpay therefore tolled) dur-
ing any period when they were not lawfully entitled to
be present and employed in the United States” and that
backpay “‘must be conditioned upon the employees’
legal re-admittance to the United States.” The Court in
Sure-Tan affirmed the National Labor Relations Board’s
(NLRB) decision to categorize undocumented workers
as employees under § 2(3) of the NLRA because it would
help effectuate both labor and immigration policy. If
undocumented workers were not afforded legal pro-
tection from intimidation and employer violations of
labor law, “there would be created a subclass of workers
without a comparable stake in the collective goals of their
legally resident co-workers, thereby eroding the unity
of all the employees and impeding effective collective
bargaining.”® However, between the decision in Sure-Tan
and Hoffman Plastics, Congress enacted IRCA to further
restrict unlawful immigration by focusing on the work-
place with 1-9 verification processes and criminal sanc-
tions for non-compliance, but there is no indication that
IRCA was written or intended to counteract pre-existing
labor and employment statutes beyond strengthening the
outmoded Immigration and Naturalization Act (INA).8

By expanding the Supreme Court’s review beyond
the precedent set forth in Sure-Tan, the majority in Hoff-
man sought to send a strong signal against unauthorized
immigration and to punish Castro’s criminal behavior in
submitting fraudulent working papers to the employer.
The question arises, however, whether the Court’s deci-
sion should be limited to its facts, or whether the broad-
sweeping dictum included in Justice Rehnquist’s opinion

should be understood as the holding of the case.” In re-
solving this question using a fault-based analysis in Me-
zonos Maven Bakery, Inc., Administrative Law Judge (ALJ)
Steven Davis distinguished from Hoffman those cases in
which the employee did not actually violate IRCA in the
exercise of her traditional labor rights.®

The NLRB, however, reversed ALJ Davis’s finding
that Hoffman required a fault-based analysis, and chose to
rescind backpay for the undocumented workers despite
the employer’s failure to check for immigration papers.
The five-year delay in issuing this decision is important
because the Board’s decisions during the period from
2007 to 2009 were legally insignificant because the Board
had only two members and operated without a quorum.®
When the Board finally issued its decision in August
2011, the agency was marred by three further controver-
sies. First, House Republicans made a serious effort to
defund the NLRB, which amounted to an unprecedented
attack on an independent agency.1? Second, there had
been intense political scrutiny of the Board’s adjudication
in the case involving the Boeing Company’s decision to
move one of its plants from Washington state to South
Carolina allegedly due to antiunion animus. Third, its
adoption of new rules to expedite unionization elec-
tions became the fodder for a right-wing assault on the
Board’s operations.™ These political factors doubtlessly
influenced the Board’s decision to shy away from a view
which would be seen as defending undocumented aliens
at the expense of American workers. In protest of the
peculiar result of their own majority opinion, outgoing
Chairwoman Liebman and incoming Chairman Pearce
concurred in an “unusual critique!2 of Hoffman.

This article argues the Board erred in failing to
distinguish Mezonos on the basis of its facts. When future
courts confront an instance of an employee who has not
actually violated IRCA, they should view an award of
backpay as reconcilable with Hoffman because Hoffman
should be controlled by the fact that Castro fraudulently
submitted papers in violation of IRCA.

The Statutory Purposes of the NLRA and IRCA

In determining that Hoffman should be limited to
its critical facts, it is important to evaluate the compara-
tive purposes of IRCA and the NLRA, and whether they
are compatible as a comprehensive immigration control
scheme in the workplace. The answer to this question
colors whether one would side with the majority or dis-
sent in Hoffman.® The following discussion maintains
that the middle path of a fault-based rule would align the
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goals and enforcement of national immigration and labor
policy, while remaining in line with Hoffman’s precedent.
Furthermore, a rule that associates liability with fault is
morally superior and has a strong basis in common law
doctrines from tort and contract law. Finally, the outcome
of this discussion will be applied to the recent Mezonos
decision, where the NLRB rejected the proposed fault-
based rule.

Enacted during the Great Depression, the NLRA
was sponsored by Senator Robert Wagner to empower
workers with rights and privileges in the workplace in
order to promote the flow of commerce.** Unlike any
other piece of New Deal legislation, the NLRA endowed
mostly collective, rather than individual, rights in a “pro-
cess under which firms and their employees could define
their own rights and obligations...[and] in which work-
ers would have to channel their efforts into a collective
voice in order to advance their interests.”*> Under this
landmark statute, the NLRB is the independent agency
charged with investigating and enforcing violations of
8 7 employee rights before the agency’s impartial ALJs,
whose decisions can be appealed to a five-member Board
that is nominated by the President and confirmed by the
Senate.® Central to exercising these collective rights is
that notion that employees must have “full freedom of
association or actual liberty of contract,” and that their
rights to “organize and bargain collectively” must be
protected through the provision of appropriate remedies
under federal law.*’

In pursuing these aims and weighing them against
the interests of immigration control, the Court had
already determined in Sure-Tan that the INA and NLRA
were “reconcilable’:

Application of the NLRA helps to as-
sure that the wages and employment
conditions of lawful residents are not
adversely affected by the competition

of illegal alien employees who are not
subject to the standard terms of employ-
ment. If an employer realizes that there
will be no advantage under the NLRA in
preferring illegal aliens to legal resident
workers, any incentive to hire such il-
legal aliens is correspondingly lessened.
In turn, if the demand for undocumented
aliens declines, there may then be fewer
incentives for aliens themselves to enter
in violation of the federal immigration
laws.18

The question arises of whether the adoption of IRCA in
1986 prioritized immigration control over other statutory
objectives. In Hoffman, the majority’s decision to abandon
the rationale of Sure-Tan indicated that the Court believed
immigration concerns trumped labor rights. To under-
stand this ruling, it is useful to investigate how IRCA
compared to the INA and what the legislature intended

to change in pre-existing labor law through IRCA’s
implementation.

In addition to providing amnesty for already pres-
ent undocumented workers and boosting border patrols,
IRCA focused on limiting the “employment magnet”°
of the United States by regulating employers so that
they would have to verify an individual’s eligibility for
employment authorization using 1-9 forms and support-
ing documentation or face possible criminal sanctions
for non-compliance.?’ Cognizant that employment was
one of the factors luring migrants to the United States,
Congress purposefully prescribed “employer sanctions”
in IRCA as a “deliberate legislative choice that grew out
of many years of congressional studies and commissions
and the recognition that Congress could not hope to
influence the supply of undocumented workers.””?! Tak-
ing into account the inadequacy of the INA in regulating
employer demand for undocumented workers, Congress
fully intended to shift to the employer the burden of
complying with immigration laws after IRCA because
employers were in the best position to be deputized given
their relative information and agency costs. Although the
Hoffman majority correctly perceived that the employ-
ment relationship between an undocumented worker and
an employer is necessarily founded on someone’s illegal
act, the congressional intent expressed in the IRCA was
limited to punishing rogue employers (and later amend-
ed to punish undocumented workers like Jose Castro
who committed fraud in acquiring their jobs). It did not
penalize undocumented individuals merely for seeking
employment.

When enforcing the Board’s decision in Hoffman, the
D.C. Court of Appeals had cited a House Education and
Labor Committee Report in the Congressional Record in-
dicating that IRCA should not impinge upon pre-existing
labor law or standards and that IRCA was in a sense a
codification of the majority’s rationale in Sure-Tan about
avoiding a race to the bottom:

No provision of the law should limit the
powers of State or Federal labor stan-
dards agencies such as the Occupational
Safety and Health Administration, the
Wage and Hour Division of the Depart-
ment of Labor, the Equal Employment
Opportunity Commission, the National
Labor Relations Board, or Labor arbitra-
tors, in conformity with existing law,

to remedy unfair practices committed
against undocumented employees for ex-
ercising their rights before such agencies
or for engaging in activities protected by
these agencies. To do otherwise would be
counter-productive of our intent to limit
the hiring of undocumented employees
and the depressing effect on working
conditions caused by their employment.??
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Nevertheless, when this legislative history was raised
again on appeal by Justice Breyer in his vociferous dis-
sent, Justice Rehnquist dismissed it as a “slender reed,”
which in the majority’s view showed only that Congress
endorsed the Sure-Tan holding that undocumented
aliens are employees. The majority accepted that un-
documented workers remain § 2(3) employees as defined
under the NLRA and as interpreted in Sure-Tan, but at
the same time maintained that these very workers would
not be entitled to the legal protections of an “employee”
so long as they were in violation of IRCA during their
employment.?® In eliminating the Board’s critical remedy
of backpay, the Court gutted the legal significance of the
title “employee” for this subclass of workers by only
leaving available the nominal relief of notice-posting
(and, theoretically, reinstatement).

The Hoffman decision was emblematic of two diver-
gent views on the immigration control and labor rights
dilemma. The majority considered it necessary to recon-
cile what it perceived as “conflicting immigration law
policies” whereas the dissent believed that the “implicit
assumption” that the NLRA and the IRCA are at cross-
purposes was simply “not justified.”?* The canons of
statutory interpretation establish that “[w]hen two stat-
utes appear to be in conflict they should be construed in
a harmonious manner if at all possible,” and “[i]f there is
a question as to whether the statutes are in conflict with
one another, the intent of the legislature will be looked
at if it is possible.”? Here, the legislative history clearly
sought a harmonious reading, and the Sure-Tan decision
had already explained why the two statutes would help
reinforce the other in a comprehensive legal scheme.

“Certainly not in any statutory language”?® did the
majority have a basis to read IRCA so dominatingly as to
suggest that it had carte blanche over a pre-existing labor
regime that has existed since 1935, particularly when
both statutes should be read complementarily and in
support of each other’s goals. Although the philosophy
presented by the dissent in Hoffman is preferable in effec-
tuating Congress’s intent for either statute individually
or for both acting together, this does not necessarily sug-
gest that the result in the case was incorrect, but rather
that it should be construed as being limited to the critical
facts on which it was decided. Highlighting the narrow
holding of the case, Justice Rehnquist stated, “[w]hat
matters here, and what sinks both of the Board’s claims, is
that Congress has expressly made it criminally punishable for
an alien to obtain employment with false documents.”?’

So far as law shapes rational economic behavior on
the margins, the current legal regime incentivizes em-
ployers to replace authorized American workers, who
would not accept “unconscionable” working conditions
or pay, with undocumented workers who are more
willing due to their opportunity costs.?® Put differently,
“[c]urrent law and practice creates a perverse economic
incentive for employers to employ undocumented

workers, because employers can deny undocumented
workers the most basic workplace protections and escape
responsibility by simply calling for an immigration
inspection.”?® With this unprecedented level of power
over illegal immigrants, employers are discouraged from
hiring the very American workers these immigration laws
were designed to protect.®® Justice Breyer aptly noted,
“the Court’s rule offers employers immunity in border-
line cases, thereby encouraging them to take risks, i.e.,

to hire with a wink and a nod those potentially unlawful
aliens whose unlawful employment (given the Court’s
views) ultimately will lower the costs of labor law viola-
tions.”®! Some may argue that IRCA provides sanctions
for employers, too, for knowingly committing the crime
of “unlawfully employing illegal aliens,” and not im-
mediately terminating them should the employer find
evidence of undocumented status in the course of the em-
ployment relationship. However, the limited “good faith”
adherence requirement and high “knowing” culpability
requirement narrows liability, and fines range from as
little as $250 to $10,000 per unauthorized worker, which
amounts to little more than an extra expenditure for em-
ployers keen on flouting more costly labor protections.3?
Although repeated violations may result in a “pattern of
practice” and increased criminal sanctions, practitioners
have noted that employers often evade significant liability
and that immigration authorities are perceived to operate
at employers’ behest.®3 Justice Breyer summarized that
the “denial [of backpay] lowers the cost to the employer
of an initial labor law violation (provided, of course, that
the only victims are illegal aliens). It thereby increases

the employer’s incentive to find and hire illegal-alien
employees.””%*

Based on these inequitable outcomes, courts and
commentators have sought out ways to either make the
best of or distinguish cases from Hoffman altogether. ALJ
Fish agreed with legal scholars who found an “estoppel
or balancing of the equities argument” to be applicable in
the circumstances presented in Mezonos.® In this regard,
he noted, “in my view that is what the Supreme Court
did in Hoffman...the court viewed IRCA violations by the
employee as more substantial, and found that the Board
was foreclosed from awarding backpay.”3¢ In the converse
situation, where the employer, through misfeasance or
nonfeasance, is more at fault than the employee, the more
blameworthy violator should bear the responsibility for
the violation. It is important to weigh relative levels of
fault and the severity of a violation in determining ac-
countability for the violation of immigration and labor
laws, rather than having a violator-neutral rule with
respect to backpay. Ultimately, a fault-based approach
protects the quality of American jobs, held by American
workers, rather than enabling their deterioration. Em-
ployers’ incentives will be aligned with both statutes
because, to the extent that they undermine immigration
policy by either turning a blind-eye to fraudulent docu-
ments or failing to ask for them, employers shall properly
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be held liable under both immigration and labor law.
Moreover, undocumented workers will truly be held ac-
countable for their own intentional violations, rather than
being blamed for the nonfeasance of their employers,
thereby linking liability with fault. Although initially pro-
posed as an instrumentalist argument because it incentiv-
izes compliance, this approach is heavily grounded in
traditional moral justifications because it relies on notions
of intentionality and fault from relevant doctrines of law.

Adopting a Fault-Based Regime

In establishing the moral superiority of a fault stan-
dard, it is helpful to first identify the other doctrines of
law that can be beneficial to this labor-immigration law
intersection. Labor law, in its regulation of contracts and
duties between bilateral parties, has its main basis in pri-
vate law, while IRCA, with its criminal sanctions, stems
from public policy. In the public law realm, a mens rea
requirement satisfies society’s interest in punishing only
those who are morally blameworthy and thus fortifying
the law’s role in shaping behavior with its normative
authority. On the other hand, this intent requirement is
also apparent in bilateral adjudications of private law
and is manifested in the notion of “fault,” which serves to
hold accountable only those who fall beneath a standard
of care and do not satisfy their correlative duties to other
individuals. The public-private confusion is accentu-
ated here because it involves an intersection of the two
realms, where national immigration (and labor) public
policy bears upon what would traditionally be viewed as
a private employment contract between individuals, thus
lending itself to comparison with contract and tort law.%’

A fitting analogy to the public-private law dilemma
can be found in the contract doctrine of invalidity on
grounds of illegality, where a private law claim is voided
on account of public law. A “promise or other term of an
agreement is unenforceable on grounds of public policy
if legislation provides that it is unenforceable or the
interest in its enforcement is clearly outweighed by in
the circumstances by a public policy against the enforce-
ment of such terms,” such that in balancing the interests,
courts should weigh “(a) the parties’ justified expecta-
tion, (b) any forfeiture that would result if enforcement
were denied, and (c) any special interest in the enforce-
ment of the particular term.”3 This result is underscored
by the common law principle of in pari delicto potior est
conditio defendentis, suggesting that in cases of substan-
tially equal fault, the party holding the benefits (in this
case, the employer) would win without judicial interfer-
ence3® because “courts should not lend their good offices
to mediating disputes among wrongdoers; and second,
that denying judicial relief to an admitted wrongdoer is
an effective means of deterring illegality.”*° However,
the Restatement and case law both provide that if the
parties are not equally blameworthy, or if public policy
requires, the plaintiff’s recovery should not be barred by
in pari delicto because society is “best served by insuring

that the private action will be an ever-present threat to
deter anyone contemplating [illegal] business behavior.”*!
In IRCA, Congress has determined that the behavior of
unscrupulous employers would be most responsive to
deterrence and, arguably, that it would be optimal for the
party breaching both labor and immigration laws to be
held accountable for both violations. Even if the undocu-
mented worker is in some general or imputed sense at
fault for seeking unauthorized employment when she
does not actually violate a provision of IRCA, her extreme
“inequality of condition” and public policy suggest that
society would be better served in deterring the employer
from violating IRCA and the NLRA through the imposi-
tion of backpay.*?

The Hoffman majority advances a standard akin to
strict liability where the state of mind of the actors is
irrelevant: the fact that there is a violation of some sort,
no matter who is actually at fault, prematurely causes
the employee to assume the burdens for the violation.

In the view of the majority, the undocumented worker
assumes a sort of strict liability for backpay remedies
because, merely by virtue of applying for or holding a
job, she has gone against the spirit of IRCA. In tort law,
strict liability is a standard usually applied to firms, and
sometimes persons, “who pursue permissible but danger-
ous activities: storing explosives, running nuclear power
stations, keeping wild animals, marketing drugs or other
dangerous products....”* In this case, the Supreme Court
has perceived unauthorized immigration as a dangerous
activity, especially in light of the foreign-based terror-

ist attacks which shadowed its decision and should be
properly quelled. However, when the moral blamewor-
thiness of the crime is disjoined from legal blameworthi-
ness, even the Supreme Court has said that “strict liability
should be prudently and cautiously attributed to criminal
statutes™** and for “limited circumstances”*® because ex-
cluding an intentionality requirement, as in strict liability,
erodes the important norm-shaping virtue of the law. If
strict liability were to be applied at all, the legislative his-
tory of IRCA would suggest that it should apply against
employers, though any strict liability regime would none-
theless be improper.

From time immemorial, the nexus between fault and
liability has connected the various disciplines of law. The
dilemma in this labor law context can best be analogized
to the strict liability and fault-based negligence standards
in tort law because tort law is the traditional basis for
private law causes of action concerning bilateral parties
and their duties to one another. In tort law, a fault-based
negligence scheme has been found preferable since it
determines accountability for violations of the law on the
basis of specific states of mind, rather than presuming
some sort of general or imputed intent via strict liability.
Hart explains that the idea behind intention is as

...one of the principal determinants both
of liability to punishment and of its se-
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verity. All civilized penal systems make
liability to punishment...dependent not
merely on the fact that the person to be
punished has done the outward act of
acrime, but on his having done itin a
certain state of frame of mind or will.*6

In other words, the inclusion of an intentionality require-
ment, i.e., a fault-based scheme, is central to the justifica-
tion of any punishment or deprivation, and would simi-
larly help justify an equitable remedy as in the instant
case.

Likewise, an examination under the comparative
fault scheme of tort law would doubtlessly suggest that
the unscrupulous employer should bear a more signifi-
cant share of the legal punishments due to the violation of
not one, but two sets of federal statutes, as opposed to the
single immigration-based violation of the undocumented
worker. Even in contributory negligence jurisprudence,
the “last clear chance doctrine” mitigates the harshness of
the plaintiff forfeiting recovery should she be found to be
only minimally at fault. Contributory negligence tracks
the Hoffman and Mezonos reasoning since the worker for-
feits backpay just for being somewhat at fault. Under the
last clear chance doctrine, however, even a

...plaintiff who has negligently sub-
jected himself to a risk of harm from

the defendant’s subsequent negligence
may recover for harm caused thereby if,
immediately preceding the harm, (a) the
plaintiff is unable to avoid it by the exer-
cise of reasonable vigilance and care, and
(b) the defendant is negligent in failing to
utilize with reasonable care and compe-
tence his then existing opportunity to
avoid the harm, when he (i) knows of the
plaintiff’s situation and realizes or has
reason to realize the peril involved in it
or (ii) would discover the situation and
thus have reason to realize the peril, if he
were to exercise the vigilance which it is
then his duty to the plaintiff to exercise.*’

The reasoning behind this doctrine is relatable to the situ-
ation of the undocumented worker. Although a worker
may have put herself at risk by illegally entering the
country, the employer had the last clear chance to avoid
the violation by virtue of exercising reasonable care with
regard to IRCA by verifying her employment authoriza-
tion. If the employer exercises the good faith reasonable
care mandated by IRCA, and the employee fraudulently
submits papers, then the reasoning behind this doctrine
would not protect the undocumented worker; conversely,
where the employer fails to exercise reasonable care as
mandated by IRCA and then abuses labor rights, the
employer should be held liable under both IRCA and the
NLRA. If the undocumented worker is unable to accept
backpay based on her status, then the punitive effect of

the award should suffice to deter employers, and could
still benefit other workers who are owed backpay in other
labor violations where funds could not be recovered.

Mezonos as Case Study

At this point, it is useful to revisit the NLRB’s first
opportunity to distinguish Mezonos from Hoffman on a
fault-basis and to evaluate the reasons the Board put
forth in finding Mezonos to be controlled by Hoffman. With
Member Becker recused, the three remaining members
of the Board were understandably unwilling to spring a
political hot potato in a deeply anti-labor and anti-illegal
immigrant climate, where the very agency’s existence and
its ability to continue enforcing the NLRA were jeopar-
dized by partisan wrangling and the subversive influ-
ence of the Tea Party movement. Instead, they searched
for guiding language that could cover for their cowed
ambition, that “[t]he [Supreme] Court’s every word and
sentence cannot be read in a vacuum; its pronouncements
must be read in light of the holding of the case and[,] to
the degree possible, so as to be consistent with the Court’s
apparent intentions and with other language in the same
opinion.”*8 As often the case in the law, there is language
which goes both ways in the Hoffman majority’s decision.

On the one hand, the Mezonos decision drew from
the “key passage setting forth the policy rationale upon
which the Court’s holding is based,” which stated that
“some party directly contravene[d] explicit congressional
policies” and “that awarding backpay to illegal aliens
runs counter to policies underlying IRCA.”*° Inasmuch
as the majority harped on past precedents limiting the
Board’s remedial powers, such as “hav[ing] consistently
set aside awards of reinstatement or backpay to employ-
ees found guilty of serious illegal conduct in connection with
their employment” and that “the Board had no discretion
to remedy those violations by awarding reinstatement
with backpay to employees who themselves had commit-
ted serious criminal acts,”*® ALJ Fish astutely noted that
this language foremost “emphasized the misconduct of
Castro[ ] in its decision not to defer to the Board’s choice
of remedy and to find that the Board’s choice conflicted
with the federal statute (IRCA).”5!

Nevertheless, the Board pointed to language in the
Hoffman majority opinion that indicated that “misconduct
includes ‘remain[ing] in the United States illegally’®? (a vi-
olation of the law independent of IRCA) and ‘continu[ing]
to work illegally.’”’5 However, this may be an “interpreta-
tion of a statute so far removed from its expertise” as to
be entitled to no deference.> Although Congress has great
authority to regulate immigration matters, the conclusion
that “undocumented immigrants working in the United
States are party to an employment relationship the Court
deems criminal’”®® begins to border on unconstitutional-
ity if the mere fact of being an undocumented worker,
like being a vagabond, results in a “status offense,” as
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opposed to a finding of actual misconduct in light of a
specific action.%

Regardless, to read Hoffman more broadly than its
controlling facts, as the NLRB did with Mezonos, would
be to undermine the moral credibility of the law and
the protection offered by labor rights, and to perversely
increase the demand for undocumented workers as they
become more attractive to unscrupulous employers who
can capitalize on the vulnerability of undocumented em-
ployees to stifle labor disputes. Examples from contract
law and tort law, such as the last clear chance doctrine
and exceptions to in pari delicto, provide a jurispruden-
tial basis for a fault-based analysis. With the adoption of
this approach, moral credibility and economic incentives
synergize to promote compliance with both of Congress’s
laws in formulating a compatible, if not comprehensive,
immigration-labor scheme, which keeps both employers
and undocumented workers accountable.
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