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Chair’s Message—Finale
“The Chair’'s Award”

As “the old order changeth,
yielding place to new,” a final
opportunity is given to the re-
tiring Section’s Chair to bestow
the “Chair’s Award,” an award
for service and leadership in
our Section. While many mem-
bers contribute in ways that
meet this definition, a few are
remarkable for their long-term
dedication and contributions.

Carl T. Baker

When | first had the oppor-
tunity to serve on our Executive Committee (a number
of years ago that will remain uncounted) | was quite
lost and quite overwhelmed. Issues and matters that
were not then common to my practice were discussed
and debated, all dependent upon and derived from the
reams of supporting materials that needed the detailed
time and attention that the active practice of law sel-

(continued on page 2)

A Message from the
Incoming Chair

Traditionally, an incoming
U.S. President uses his inau-
gural address to lay out his
broad agenda for the next four
years. As my tenure as Chair
of our Section is only one year,
my agenda, perforce, must
be more limited. It therefore
consists of four parts: (1) to
facilitate amendment of New
York’s General Obligations Law
to clarify some of its Powers
of Attorney provisions; (2) to
encourage implementation of the Section’s other leg-
islative goals, including amending New York’s estate
tax to bring it in conformity with the exemption under
federal law (which | also note was proposed in Gover-
nor Cuomo’s January 2014 State of the State Address);
(3) to continue to support the work of the New York

Ronald J. Weiss
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Chair’s Message—Finale “The Chair’s Award”

(Continued from page 1)

dom provided. While trying to understand the content
and import of the matters at hand took all of my con-
centration, one quiet, calm, impressively knowledge-
able voice, often challenging the proposal or seeking its
clarification, demanded my attention (and quite clearly
received everyone’s else’s attention as well).

“Micky” seemed to be known to and respected by
all. In the years that have passed since that first meet-
ing, and at practically every meeting | have attended
since, including the most recent conference call on the
new proposed Uniform Trust Code that our Section is
working on, this gentle, thoughtful contrarian has been
involved and contributing to our work.

Often perhaps a bit of a burr in a Committee’s pro-
posal—challenging the need for a change; concerned
about the long-term, real world impacts; trying to make
certain that what we produced created more certainty

and simplicity in the Trusts and Estates practice area—
her comments were always presented with an intel-
lectual honesty and humility that required thoughtful
response. The debates and discussions that followed
sometimes convinced Micky that she was wrong,
sometimes simply allowed her to accept the need for
the proposed change, but oftentimes resulted in an im-
proved proposal.

I only know Micky in the limited milieu of our
Executive Committee meetings. In that context she has
been a continuous contributor to and influence on the
work of our Section. As my final act as your Chair, |
am most proud to be able to recognize, to thank and
to honor Marilyn “Micky” Ordover with the Chair’s
Award for 2013.

Carl Baker

A Message from the Incoming Chair
(Continued from page 1)

Uniform Trust Code Committee; and last but definitely
not least (4) to continue the tradition of bringing high
quality and interesting CLE programs to the Section’s
membership.

The cleanup of the Power of Attorney provisions
is particularly significant to me, as former Chair G.
Warren Whitaker and | worked closely with members
of the New York Law Revision Commission and other
members of the Section to come up with a proposal to
revamp the POA law. In January 2012, the Law Revi-
sion Commission issued an excellent report (which can
be accessed through the Law Revision Commission’s
website) making some needed classifications and im-
provements to the existing law. For example, where a
testator has the requisite mental capacity but is physi-
cally unable to sign his or her name, EPTL 3-2.1(a)(1)
(C) allows a third party to sign the testator’s name
to a Will. The GOL, on the other hand, is silent as to
whether a third party can sign a POA for a similarly
situated principal. The Commission’s report includes
a proposed amendment to remedy this inconsistency.
The Section has formed an ad hoc committee, chaired
by Robert Freedman, to look at the Law Revision Com-
mission’s report, with the goal of facilitating the enact-
ment of many of its findings and other recommenda-
tions into law.

As to the other parts of our Section’s legislative
agenda, adjusting the payment due to a legatee on the
deferred payment of a pecuniary legacy is also one of

our top priorities. In addition, as noted above, for the
first time since 2000, there appears to be positive move-
ment on conforming New York’s estate tax exemption
to the federal exemption. I look forward to working
with the Taxation, Legislation and Governmental Rela-
tions Committees of the Section and the staff of State
Bar’s Governmental Relations Department to encour-
age our State Legislature to implement this long-need-
ed change.

The New York Uniform Trust Code Committee,
chaired by Professor Ira Bloom, continues its hard
work. We have been working with the staff of the As-
sociation to arrange a high level retreat where Professor
Bloom and Professor William LaPiana can consolidate
the Committee’s work and the parallel work of the City
Bar’s committees into a report to be circulated to the
interested constituencies by late September.

Finally, my goal is to follow in the footsteps of Carl
Baker and have our Section present interesting and
informative CLE programs. One point of reference will
be the excellent CLE program that was presented at the
Section’s Annual Meeting in January. For those who
missed it, the program (chaired by Lori Sullivan, Sally
Donahue an Jennifer Hillman) was on updates on mar-
riage, domestic relationships and estate law in light of
the Supreme Court’s Windsor decision. The lunch that
followed featured a fascinating talk by Alexia Koritz,

(continued on page 15)
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Editor’s Message

This edition of our News-
letter contains several excel-
lent articles for your infor-
mation and enjoyment.

Particularly timely is Jo-
seph T. La Ferlita’s summary
of updates to the decanting
statute that became effective
in November 2013. Another
current topic is addressed
by Nanette Lee Miller, Janis
Cowhey McDonagh and Lor-
raine Paceleo, with their estate planning and tax tips
for non-traditional families. Lenore S. Davis discusses
the essential yet often neglected subject of incorporat-
ing pets into an estate plan, and Anthony J. Enea re-
minds fellow practitioners of pertinent steps to follow
in preparing oneself for his or her “elder years.” In
addition, recent law school graduate Dennis Lyons ana-
lyzes the history and evolution of the Prudent Investor

Rule, and the influence of the Modern Portfolio Theory
thereon.

Our next submission deadline is June 9, 2014 for
the Fall 2014 issue.

The editorial board of the Trusts and Estates Law
Section Newsletter is:

Jaclene D’Agostino
Editor in Chief

Wendy H. Sheinberg
Associate Editor

jdagostino@farrellfritz.com

wsheinberg@davidowlaw.com

Naftali T. Leshkowitz
Associate Editor

ntl@leshkowitzlaw.com

Sean R. Weissbart
Associate Editor

srw@mormc.com

Jaclene D’Agostino
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New Technical Corrections and Clarifying
Amendments to Decanting Statute

By Joseph T. La Ferlita

Having been substantially revised in August 2011,
New York’s decanting statute was again amended on
November 13, 2013. The legislative history (in the form
of an Assembly Memorandum in Support) character-
izes the changes, which originated as Assembly Bill
A7061 and became effective immediately, as “technical
corrections and clarifying amendments” to the decant-
ing statute, codified at EPTL 10-6.6.

The 2013 amendments alter the decanting statute in
six ways, which are summarized below.

1. Exclusion of Successor and Remainder
Beneficiaries When Trustee Has Absolute
Discretion

The 2013 amendments clarify that the appointed
trust may properly exclude all of the successor and
remainder beneficiaries of the invaded trust when the
invaded trust confers on the trustee absolute discre-
tion to invade principal. Prior to the 2013 amendments,
EPTL 10-6.6(b) stated, in relevant part, “The successor
and remainder beneficiaries of such appointed trust
shall be one, more than one or all of the successor and
remainder beneficiaries of such invaded trust (to the
exclusion of any one or more of such successor and re-
mainder beneficiaries).” A literal interpretation of this
would require the appointed trust to include at least
one of the successor and remainder beneficiaries of the
invaded trust.

The purpose of this requirement appears to have
been to protect the interests of at least one of the suc-
cessor and remainder beneficiaries when a trustee de-
cants, but many practitioners concluded that such pro-
tections were unwarranted and probably inconsistent
with the grantor’s intent. As the legislative history of
the 2013 amendments explains, since the grantor gave
the trustee absolute discretion to distribute principal
to the current beneficiary (which is a requirement for
decanting under EPTL 10-6.6(b)), the grantor necessar-
ily rendered the successor and remainder beneficiaries’
interests “susceptible to exclusion.” In other words, the
rights of a successor and remainder beneficiary should
not be greater when the trustee decants than when he
makes an outright distribution to the current benefi-
ciary.

The newly amended EPTL 10-6.6(b) addresses this
problem, and now states, in pertinent part, “The suc-
cessor and remainder beneficiaries of such appointed
trust may be one, more than one, or all of the successor
and remainder beneficiaries of such invaded trust (to

the exclusion of any one, more than one or all of such
successor and remainder beneficiaries).”

2. Statute of Limitations

The newly revised statute addresses the effect a
decanting has on the six year statute of limitations for
compelling a trustee to account. Actually, it punts on
the issue. The question is whether a decanting starts
the running of the statute, either because it constitutes
a “repudiation” under Matter of Barabash, 31 N.Y.2d 76,
334 N.Y.S.2d 890 (1972) (statute begins to run on repu-
diation of the trust relationship), or a “termination”
under Matter of Tydings, 11 N.Y.3d 195, 868 N.Y.S.2d 563
(2008) (statute begins to run on known termination of
trust relationship by appointment of successor trustee).

The legislative history reveals that the legislature
considered making every decanting trigger the running
of the statute of limitations—a bright line test that was
rejected. Although this solution would create certainty,
the legislature was concerned that it would make it too
easy for a trustee to start the running of the statute to
the detriment of unsuspecting beneficiaries, who could
unknowingly find themselves without recourse for
breaches of fiduciary duty. The legislature was mindful
that not every decanting is created equally. One decant-
ing could involve an appointed trust that has the same
trustees, beneficiaries, and dispositive provisions as
the invaded trust, but one that differs from the invaded
trust only in connection with an obscure (at least to a
layman) administrative provision. Another decanting
could involve an appointed trust that has a different
trustee and a completely different dispositive scheme
in relation to the invaded trust. The legislative history
strongly suggests that the former example should not
trigger the running of the statute, whereas the latter
should. The test in the legislative history appears to be
whether a beneficiary reasonably could be expected to
identify the circumstances that give rise to the running
of the statute of limitations.

Notwithstanding this, it is important to note that
the newly revised decanting statute does not resolve
the issue one way or the other; it does not state when a
decanting does or does not trigger the statute of limita-
tions. Instead, it does two things: (1) adds to the end of
EPTL 10-6.6(j)(5) the statement, “Whether the exercise
of a power under paragraph (b) or (c) begins the run-
ning of the statute of limitations on an action to compel
a trustee to account shall be based on all the facts and
circumstances of the situation[;]” and (2) requires the
decanting instrument, which the decanting trustee
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is required to serve on the interested parties, to state
that “in certain circumstances the appointment will
begin the running of the statute of limitations that will
preclude persons interested in the invaded trust from
compelling an accounting by the trustees after the expi-
ration of a given time.”

Another bright-line solution—which also was
not adopted—would be to have the statute of limita-
tions begin to run when the decanting covers all of the
invaded trust’s assets, but not begin to run when it
covers only part of same. In conjunction with this, the
decanting instrument, which the 2011 decanting statute
already required to be served on the interested parties
and to state whether the decanting covered all or only
some of the invaded trust’s assets, would have to state
explicitly whether the decanting at issue has triggered
the running of the statute of limitations (i.e., when the
decanting covers all of the assets) or not (i.e., when the
decanting covers only part of the assets). It is not clear
if the legislature ever considered this option.

3. Execution of the Appointed Trust

The 2011 version of the statute included in the defi-
nition of an appointed trust “a new trust created by the
creator of the invaded trust or by the trustees, in that
capacity, of the invaded trust” (EPTL 10-6.6(s)(1)). The
2011 version of the statute went on to state, “[f]or pur-
poses of creating the new trust, the requirement of sec-
tion 7-1.17 of this chapter that the instrument be signed
by the creator shall be deemed satisfied by the signa-
ture of the trustee of the appointed trust.” The problem
is that EPTL 7-1.17 now refers to “the person establish-
ing such trust,” and not “the creator.” To make the de-
canting statute conform, EPTL 10-6.6(s)(1) now states,
in pertinent part, “[flor purposes of creating the new
trust, the requirement of section 7-1.17 of this chapter
that the instrument be executed and acknowledged
by the person establishing such trust shall be deemed
satisfied by the execution and acknowledgment of the
trustee of the appointed trust.”

One question inadvertently created by this tech-
nical amendment is whether EPTL 7-1.17 is deemed
satisfied when the newly created appointed trust is
executed by the trustee of the invaded trust in the pres-
ence of two witnesses instead of being acknowledged.
Although logic would suggest it would, the explicit
language of the newly revised decanting statute refers
only to situations where the signature of the trustee of
the invaded trust is acknowledged.

4.  Whether the Appointed Trust Could Include a
Discretionary Income Beneficiary

As revised in 2011, the decanting statute appeared
to prohibit a trustee with absolute discretion from
decanting to an appointed trust that carried over the
interest of a discretionary income beneficiary of the

invaded trust. The problem was that, under EPTL 10-
6.6(b), a trustee “with unlimited discretion to invade
trust principal may appoint part or all of such principal
to a trustee of an appointed trust for, and only for, the
benefit of, one, more than one or all of the current ben-
eficiaries of the invaded trust (to the exclusion of any
one or more of such current beneficiaries)” (emphasis
added). Suppose, for example, that the invaded trust
confers on the trustee absolute discretion to distribute
(1) some, all, or none of the invaded trust’s income

to A, and (2) some, all, or none of the principal to B.
Could the trustee decant to an appointed trust that
has the same dispositive terms as the invaded trust, or
must A’s interest be eliminated in the appointed trust?
The legislative history acknowledges that a literal in-
terpretation of EPTL 10-6.6(b) would prohibit the ap-
pointed trust from including A’s interest, but goes on
to state that there is no reason why a grantor would not
desire the continuation of A’s interest in the appointed
trust. The legislature handled this issue by amending
the definition of “current beneficiary or beneficiaries,”
which is now “the person or persons...to whom the
trustees may distribute principal at the time of the ex-
ercise of the power, provided however that the interest of a
beneficiary to whom income, but not principal, may be dis-
tributed in the discretion of the trustee of the invaded trust
may be continued in the appointed trust” (EPTL 10-6.6(s)
(4) (emphasis added)). Thus, in this example, A’s inter-
est may properly continue in the appointed trust.

5. Whether Decanting from a Non-Grantor Trust
to a Grantor Trust Is Prohibited

The revised statute addresses a concern that de-
canting from an non-grantor trust to a grantor trust
violates the general prohibition of having a new ap-
pointed trust contain beneficiaries who had no inter-
est in the invaded trust (in other words, one generally
cannot add beneficiaries when decanting). The ques-
tion was whether, in this circumstance, the grantor is
deemed a new beneficiary, thus rendering the decant-
ing ineffective. The concern was rooted in existing
EPTL 7-1.11, which allows a trustee to distribute trust
principal to a grantor in order to reimburse him for
income taxes that he incurred on behalf of the trust (i.e.,
in the case of a grantor trust). The legislative history
discusses this issue at length, and, in the end, charac-
terizes the grantor’s right to receive principal as reim-
bursement for income taxes incurred on behalf of the
trust as a non-beneficial interest in the appointed trust.
For that reason, the grantor is not deemed to be a “new
beneficiary” in this case, thus rendering the decanting
effective.

6. Does Decanting Require Co-Trustees to
Exercise Their Authority to Invade Principal
Unanimously?

There was some concern that, where an invaded
trust had multiple trustees, unanimity among them
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was required to decant. After all, EPTL 10-6.6 explic-
itly characterizes decanting as the exercise of a power
of appointment and, under the general rule of EPTL
10-6.7, a power of appointment conferred on multiple
donees must be exercised unanimously. Moreover, the
statute that contains the “majority rules” test, EPTL 10-
10.7, explicitly excludes powers of appointment. The
legislature clarified that a mere majority of trustees is
needed to effectuate a decanting. It did so by amending
EPTL 10-6.7 by excluding decantings from its applica-
tion, EPTL 10-10.7 by including decantings in its appli-
cation, and 10-6.6 by adding an explicit reference to the
former two sections (see EPTL 10-6.6(t)).

Conclusion

Recent technical corrections and clarifying amend-
ments should, as a whole, help practitioners and trust-
ees more successfully utilize New York’s decanting
statute.

Joseph T. La Ferlita, Esq. is a Partner at Farrell
Fritz, P.C. in Uniondale, New York. He is a member
of the NYSBA Trusts and Estates Law Section Execu-
tive Committee, serving as a District Representative
for the 10th District, a former Chair of the Surrogate’s
Court Committee, and a member of the Estate and
Trust Administration Committee.
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Estate Planning and Tax Tips for Non-Traditional

Families

By Nanette Lee Miller, Janis Cowhey McDonagh and Lorraine Paceleo

ESTATE PLANNING CHECKLIST

1. PREPARE YOUR LAST WILL & TESTA-
MENT: A will or trust is the best vehicle to en-
sure that your assets pass as you intend. In the
absence of a will, the intestacy laws of your state
will govern distribution, and assets will not pass
to an unrelated (unmarried) partner.

2. CREATE A TRUST: Atrust can be a useful al-
ternative to a will for LGBT couples whose fami-
lies may not support their relationships, thereby
making a will contest more likely. In addition
to providing privacy by virtue of not becoming
public record (as is the case with a will once it is
probated), trusts are also more difficult to con-
test than wills which have stringent execution
rules, etc.

3. BENEFICIARY DESIGNATIONS: Certain
types of assets, such as life insurance, 401(k)’s
and IRA accounts, may be transferred directly
upon death and are not subject to the probate
process. However, when the designation forms
are not filled out completely and/or correctly,
the assets default to the decedent’s estate and
become part of the probate estate. Therefore,
LGBT couples may wish to list each other as
beneficiaries on such accounts or policies. On
non-retirement accounts, consider establishing
transfer-on-death (TOD) or payable-on-death
(POD) provisions where state law permits such
transfers.

4. ESTABLISH A DURABLE POWER OF AT-
TORNEY: A durable power of attorney permits
you to designate an agent to handle all aspects
of your financial affairs. You may select a power
of attorney that becomes effective immediately
upon signing, or one that becomes effective at
a future time or upon the occurrence of some
contingency (commonly known as a “springing
power of attorney”) such as your incapacitation.
Power of attorney documents become especially
important for same-sex couples who are not af-
forded the same range of privileges and access
to each other’s financial information as opposite
sex married couples enjoy.

5. ESTABLISH A HEALTH CARE PROXY AND
LIVING WILL: A health care proxy allows you
to designate an agent to make medical deci-
sions on your behalf if you are unable to do so
for yourself. A living will sets forth your wishes

concerning life-sustaining measures. These
documents are crucial for same sex couples,
who are often denied “next of kin” status by
hospitals and other medical care providers.
This is especially true when a same sex couple
that is married in one state has a medical emer-
gency while on vacation in another state that
does not recognize their marriage. In such an
instance, although the couple is married in their
home state, the spouse may be treated as a legal
stranger.

ESTABLISH A DESIGNATION FOR THE
DISPOSITION OF REMAINS: Such a
document can be used to designate which
individual(s) have the right to make funeral and
burial decisions. If the decedent has any par-
ticular wishes concerning their final disposition,
such wishes should be explicitly set forth in the
designation. Further, language concerning who
should have the ability to select a grave marker,
and the language contained thereon, should be
included in order to avoid battles with family
members who may not agree with the language
on the tombstone (i.e., “beloved partner”) of the
decedent.

ESTABLISH A COHABITATION AGREE-
MENT: For couples that are going to mix assets,
financially support one another and incur debt
together, a cohabitation agreement should be
considered in order to delegate how the assets
will be handled during the relationship and in
the event the relationship ends. For same-sex
married couples, a prenuptial agreement should
be prepared for the same purposes. Prenuptial
agreements are especially crucial for members
of the LGBT community, many of whom have
amassed substantial wealth when same-sex
marriage was prohibited, and now face entering
into a marriage with significant assets to protect.

ESTABLISH AJOINT CUSTODY AGREE-
MENT: Most states permit second-parent
adoptions, and it is strongly recommended that
couples consider such adoptions. However, a
joint custody agreement is one alternative which
helps protect the rights of both parents in their
home state and while traveling to non-LGBT
friendly jurisdictions.

PROPERTY CONSIDERATIONS: Owning
property as joint tenants with the right of sur-

NYSBA Trusts and Estates Law Section Newsletter | Spring 2014 | Vol. 47 | No. 1



10.

1.

vivorship offers a simple solution to many of
the difficulties unmarried or same sex couples
face regarding their assets, but this approach
also has many pitfalls. By taking title to an asset
(bank account, real estate, etc.) in this manner,
the surviving partner will become the owner

of the property automatically by operation of
law. Such transfers pass outside of the Will and
are not subject to probate, thereby eliminating
many of the challenges that adverse parties can
potentially bring. However, very careful consid-
eration must be given to issues such as gift tax,
state prohibitions against non-married persons
executing joint deeds, coop board restrictions,
proof of contribution, and many similar issues,
before any transfers are made or ownership on
purchase is determined.

RETIREMENT PLANNING: One of the most
popular retirement tools, the Roth IRA, is fed-
erally governed. Therefore, one partner of a
same-sex couple is unable to create a Roth IRA
for the benefit of a stay-at-home partner, mar-
ried or not. Further, while a federally recognized
married person can inherit a 401(k) without
incurring taxes, unmarried 401(k) beneficiaries
may be subject to extra taxes without proper
estate planning. LGBT couples also have a dif-
ficult time accessing the Social Security benefits
of their partners, even when their home state
recognizes their marriage. In order for same-sex
or unmarried couples to ensure sufficient sav-
ings for retirement, the working partner should
maximize contributions to his or her own 401(k)
especially when his or her employer has ad-
opted a contribution-matching policy. Further
life insurance, especially if one partner depends
on another’s income to survive, should be pur-
chased and used as part of the larger estate plan.

TAX TIPS FOR LEGALLY MARRIED SAME-SEX
COUPLES

MARRIED TAX STATUS: Determine if there is
any benefit to filing amended income tax returns
using “married” status. Married tax status as
compared to single or head of household status
could result in a lower joint tax liability because
of the netting of income and deductions, eligi-
bility for certain tax credits, and income exclu-
sions. It could also result in an increased tax lia-
bility due to the marriage penalty tax or because
of limitations on deductions based on combined
adjusted gross income. File amended returns

as soon as possible; don’t wait until April 15th.
Amended returns must be filed before the Stat-
ute of Limitations runs—generally 3 years from

the filing of the original return or 2 years from
when the tax was paid, whichever is later.

NON-TAXABLE FRINGE BENEFITS: Consider
amending income tax returns to exclude previ-
ous taxable income which was used to purchase
job-related benefits for your spouse, such as
health insurance, life insurance, and other fringe
benefits. Employers may be entitled to a refund
of matching FICA payments on fringe benefits
that are now non-taxable. The Statute of Limita-
tions for refund claims also applies.

EMPLOYER SPOUSAL BENEFITS: Save cur-
rent tax dollars by contacting your company’s
Human Resources Department for a list of mari-
tal benefits available. Take advantage of all non-
taxable fringe benefits available to your spouse.
Also look for a benefit that may pay you a buy-
back amount if you no longer need employer-
paid benefits (because you are now covered
under your spouse’s plan).

RETIREMENT ACCOUNTS: To save taxes
your beneficiaries will pay after your death and
allow the payout to be stretched out as long as
possible, check your IRA/401K plan designa-
tions. A same-sex spouse may not inherit or roll
over such a plan to his/her own name in states
that do not recognize same-sex marriages. Also,
consider making a year-end retirement account
contribution for your spouse (if applicable) and
receive an additional deduction.

SOCIAL SECURITY: Apply for social security
marital benefits and the lump sum death ben-
efit, if applicable. Currently, the Social Security
Administration is only processing claims for
same-sex married couples who reside in a state
that recognizes their marriage. If you reside in a
state that recognizes same-sex marriage, apply
for benefits before you move to a state that does
not recognize same-sex marriages.

ESTATE TAXES: If your spouse recently died
and the estate paid estate taxes on the portion
of the estate that you inherited, file a claim for
refund. If you and your spouse did not do any
estate planning prior to death, be sure to consult
with an attorney or an accountant in a timely
manner as there are estate planning techniques
and elections available for married couples after
death. Even if you are not required to file a fed-
eral estate tax return, consider filing one to take
advantage of portability. Portability allows your
deceased spouse’s unused federal exemption
amount to be rolled over to you as the surviving
spouse. The estate must timely file an estate tax
return to elect portability.
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7. MAKING GIFTS: Consider the effect of trans-

ferring assets, gift tax free, to your spouse.
When making gifts to loved ones and children,
consider the benefits of year-end gift-splitting.
One spouse may now utilize the other spouse’s
annual gift tax exclusion amount by electing to
split gifts (annual gift tax exclusion: $14,000 for
2013 and 2014).

ESTATE PLANNING: If you reside in a state
that has a death tax and recognizes same-sex
marriages, establish a marital trust, Qualified
Terminable Interest Property Trust (QTIP) or
disclaimer trust for your spouse in your Will.

If you reside in a jurisdiction that does not rec-
ognize same-sex marriages, you must plan as if
you are single and execute a Will as state laws
control inheritance rights. Your spouse will not
automatically inherit or be entitled to any of
your estate if you die without a Will.

PAYROLL TAX WITHHOLDING: Update your
Form W-4 with your employer to change your

status to married and increase or decrease your
exemptions. Make a note and place it with your
other 2013 tax preparation documents so your
tax preparer can advise you again in April if an-
other revision is recommended.

10. OTHER POINTS: Same-sex couples in a Do-
mestic Partnership or Civil Union should con-
sider getting married, as different laws apply.
Same-sex married couples who divorce may
now be able to take a deduction for alimony
payments. Same-sex spouses may now take ad-
vantage of innocent spouse protection rules.

Nanette Lee Miller is a Partner, West Coast As-
surance Services, and National Leader, LGBT &
Non-Traditional Families, at Marcum LLP. Janis
Cowhey McDonagh is a Partner, Trusts & Estates, and
Co-Leader, LGBT & Non-Traditional Family Practice
Group, at Marcum LLP. Lorraine Pacelo is a Manager
at Marcum LLP.

Save the Dates!

Trusts and Estates Law Section

Spring Meeting

May 1-4, 2014

Four Seasons
Toronto, Canada

Watch for additional information in the coming months.
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Pitfalls in Pet Planning

By Lenore S. Davis

I read in the New York Times obituary section that
Barbara Blum had passed away during the same time |
was studying Pet Planning. How are they connected?

Barbara Blum was a woman who believed in civil
rights. The City of New York used her to break open
the doors of the horrific Willowbrook State School,
where the disabled and handicapped were hidden
away until death freed them. The story of Willowbrook
was revealed by Geraldo Rivera, a reporter who went
undercover at Willowbrook and exposed the subhu-
man conditions endured by its inhabitants. It was the
spark that ignited great strides in integration of the
disabled and handicapped and others with mental and
physical illnesses.

Barbara Blum'’s death reminded me that Brown v.
The Board of Education? is less than 60 years old. The
Willowbrook expose in 1972 is merely 40 years old.
With human civil rights only recently addressed, it
is no wonder that it should take further time for the
rights of animals to be addressed. But the commonality
of disabled humans and pets are that both will always
be dependent on others to plan for their care.

At a casual glance, the area of planning for pets
appeared to be a very small niche area because the
majority of pet owners have someone in their home
that could care for a pet, or at the very least, assume
ownership and care of the pet if necessary. After initial
research, it became clear that the need is much greater
than realized: 63% of American households—or over
100 million households—own pets. They include 83
million dogs and over 96 million cats.? The assump-
tion that most pet owners have a relative or friend who
could assume the care of a family pet is clearly in er-
ror because a significant number of the 4 to 6 million
animals euthanized in the United States annually are
animals left without care when their owners died. In a
2005 study, 73% of dog owners and 65% of cat owners
consider their pets to be akin to a child or other close
family member. In 2013, $55.5 billion was spent by
Americans on pet supplies. The pet supply field is ex-
pected to continue its great growth.?

Presently, although pets are considered personal
property, recent federal statutes afford pets greater
rights.# In addition, state laws contain anti-cruelty
statutes and enforcement agencies which enforce these
animal rights. The State of New York Department of
Agriculture and Markets issued Circular 916, effective
November 2013, entitled Article 26 of the Agriculture
and Markets Law relating to CRUELTY TO ANIMALS,
Atrticle 25b, Abandoned Animals, and Sections 601 and
602 of the Vehicle and Traffic Law.®

Though an evolution of the statutes and case law
of animal rights could be a fascinating separate article,
this article focuses on the practical side of estate plan-
ning for pets.

I.  Partial Planning—Creating the Gaps

A. The Need for Pet Care Terms in a Will

Beginning with the first pet-planning gap, i.e., hav-
ing no specific plan in place at all, most Americans do
not have a will in place.® As stated above, many Ameri-
cans might assume that a family member or friend will
care for the pet when they die. Millions of animals are
euthanized as a result.

An additional planning gap arises when a will is
created and there is no specific reference to the pet.
Pets are indeed considered personal property.” Fail-
ure to provide specifically for pets would have them
pass under a will’s residuary clause. But what would
happen if there are several residuary beneficiaries?
Certainly one cannot split a pet in the event more than
one beneficiary desires the pet. Additionally, and more
importantly, what if the residuary beneficiary or bene-
ficiaries do not want the pet and there is no alternative
disposition of the pet?

The second problem in not addressing a petin a
will is that there is no guidance provided to the new
owner of the specifics of caring for the pet, e.g., which
veterinarian the pet generally uses, what food brands
the pet desires, how often and where it is groomed, as
well as medical and other information personal to the
pet.

Accordingly, the first step for drafting a will for
a client with a pet is to include specifics on to whom
the pet should be given. The client should be advised
at the time of drafting the will to ask whether his in-
tended beneficiary agrees to take the pet and care for
it, the same as one might do for a nominated guardian
of minor children. The attorney must make clear to the
client that even though the beneficiary may acquiesce
presently, that person is under no fiduciary obligation
to take the pet upon the client’s demise. Accordingly,
the attorney and client should set forth terms for a suc-
cessor caregiver in the will.

B. When There Are No Pet Provisions in a Power
of Attorney

There is a clear distinction between a disabled
human dependent and a pet, specifically in what hap-
pens when the client is not capable of caring for the
dependent human or pet, either in the short term, long
term, or, in the case of death, permanently. Think of a
scenario where Emergency Medical Services is called
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to a scene and there is a child or a disabled adult at the
scene. EMS will likely call the Department of Social
Services to take custody of the child or dependent, and
find a proper shelter for the child either temporarily or
permanently, as required.

Now think of the above scenario when a pet is in-
volved, assuming the client even has a will. When EMS
arrives, they may not know or even care whether there
the pet owner has a will. Even if the client’s will were
taped to the door for all to see, it would only become
effective upon the client’s death. At that point in time,
the patient might be very much alive; in fact, there may
not even be an imminent threat of death, so any provi-
sions for pet care in a will would not address any im-
mediate need.

EMS or the police might take custody of a friendly
pet, but only for a short period of time. First, the ani-
mal shelter will determine if there are friends or rela-
tives prepared to step forward and care for the pet on
behalf of the pet owner. If no one steps forward after
the first few days, the animal shelter might have the
ability to find someone else who would care for the
pet either short term, long term or permanently. But,
depending on the shelter’s capacity; it is likely that
after a few weeks, if no one claims the pet, the pet will
be euthanized. So, if the client made no provisions for
the pet in the event of disability, and he recovers weeks
later, he could discover that his pet was euthanized
during the term of his illness.

II.  Filling in the Gaps: Power of Attorney and
Inter Vivos Pet Trusts

Attorneys who only address the pet issue on a lim-
ited basis through wills have permitted a huge gap in
coverage for their client’s pets. How to fill these gaps?
The one-two punch: a provision in power of attorney,
and the drafting of an inter vivos pet trust. A provision
in a power of attorney that the agent should arrange
for pet care and custody is the first step in ensuring
that the pets are cared for when a client is alive but un-
able to care for his pet, or communicate to whom the
pet should be given.

The powver of attorney in and of itself is insuffi-
cient. It is an inappropriate place to set forth the details
for the care and maintenance of the pet. The job of the
attorney-in-fact would purely be to transfer the pet
to the caretaker or custodian set forth in an inter vivos
trust.

The inter vivos pet trust is a fairly new estate-plan-
ning tool. The concept began as a so-called “honorary
trust” because in old trusts there were no means to
enforce the terms of the trust for the benefit of a pet,

a “beneficiary” that obviously did not have access to
the courts to enforce its rights against the trustees. The
trustee was part of an honor system where he was
trusted to carry out the terms of the trust for the benefit
of the pet, but could not be legally forced to do so.

As the concept evolved through the legal system
and state statutes, there are now provisions that may be
placed in pet trusts for enforcers or those who have the
ability to bring the custodian or trustee to court to com-
pel him to carry out the terms of a trust for the benefit
of a pet.

One such state is New York. EPTL 7-8.1(a) provides
that any individual may intervene for the benefit of the
pet, and the court, sua sponte, may appoint someone to
enforce the terms of the trust.® This same section also
creates an exception to the rule-against-perpetuities
problem in estate planning, which would have forced
the pet trust to terminate 21 years after the death of a
life in being, i.e., the animal’s life. Under the EPTL, the
trust shall terminate only when all animal beneficia-
ries of the trust are no longer alive.® The trust names
a trustee to manage the funds of the trust, a caretaker
who has physical custody of the pet, and an enforcer.

It would be wise for the attorney to include succes-
sor fiduciaries to those set forth in the trust, as well as
include those provisions for pets previously mentioned
to be included in a will: daily routine, eating and
grooming preferences, veterinarian’s name, pertinent
medical information, and other details the client would
want a new caregiver to know. Having the triumvirate
of power of attorney, inter vivos trust and will with pro-
visions for pets, the client will ensure a continuum of
care for a pet for the term of its life.

What happens, though, if the client does not have
an individual whom he can trust with his pet? Veteri-
narian schools and other pet-oriented institutions have
in recent years established pre-planning programs for
pets. A pet owner can contact the organization and
pay to have his pet picked up in the event the owner
becomes disabled or dies. There is a better chance that
such anorganization in good standing will be available
for a pet than one person, who can change his mind, or
die or become disabled himself.

Some of the better organizations have a planned-
giving department that customizes solutions for clients
and charge accordingly. Most frequently, the organiza-
tion is contacted when the client becomes disabled or
dies, and arranges for the pet’s transportation to a pet
facility where either the pet lives for the remainder of
its life, or is adopted out.

[ll.  The Funding Gap

Aside from the issue of pet provisions in estate
planning and drafting, errors often occur in the fund-
ing of estate plans for pets. Funding a testamentary
pet trust with an insurance policy on the life of the pet
owner might seem to make sense. The life insurance
policy will become liquid upon the owner’s death and
the testamentary provisions go into effect. However,
there will be some lapse in coverage.
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From the time the owner dies, until the time the
will is probated, the death certificate received and for-
warded to the insurance company and the insurance
proceeds paid to the testamentary trustee typically
takes months. There may be a double gap here. Gap
One is the time it takes to get a certified death certifi-
cate, and have the insurance company issue the life in-
surance check. Gap Two is waiting for the Surrogate’s
Court to issue letters testamentary and letters of trust-
eeship. Even if the insurance company wants to pay
out the life insurance proceeds, it would have to wait
for the Surrogate’s Court to issue letters of trusteeship
in order to issue a check to the legal representative of
the testamentary pet trust. If there is other money left
for this process, then as soon as letters of trusteeship
are issued, the trust may be funded.

This gap in probate and funding should be
avoided by having an inter vivos pet trust, which acts
as a stop-gap measure in the event the client becomes
disabled but is still alive. An inter vivos trust goes into
effect immediately upon the client’s signing the docu-
ment. It should be funded as an emergency fund, ready
to be used at any moment, simply because one never
knows when a pet owner will fail or cease to serve as
the pet’s care giver.

Several suggestions might be to have a part of pen-
sion proceeds, annuities or minimum required distri-
butions go to the inter vivos trust, or fund the trust with
an investment, stocks, bonds, mutual fund, etc.

Beware that, unlike any other trust, a pet trust may
not be overfunded, i.e., a grantor may not fund a pet
trust in excess of what it would reasonably take to care
for the pet(s) covered.?0

Lastly, estate planning is more complicated for
pets because under tax laws, pet beneficiaries are
treated differently than human beneficiaries. This starts
with the definition of person, which does not include
pets.™ To cite just two examples: a trust specifically for
the benefit of pets, and a charitable remainder trust
(CRAT).

Pets are not considered “persons” under Rev. Rul.
76-486,% which states:

IRS HEADING

Trust for care of pet animal.

In the absence of a state law to the
contrary, a bequest in trust to provide
for the care of a decedent’s pet animal
is void from its inception, and un-
less otherwise indicated in the will or
specified by statute, the trust property
passes to the residuary legatee and
income earned on such property is in-
cludible in the income of such legatee.

In jurisdictions where such a trust is
not invalid, it is subject to the imposi-

tion of the tax of section 1(d) of the
Code pursuant to section 641 and no
deductions are allowable for distribu-
tions under sections 651 and 661.

This makes sense considering that trust income has

to be taxed to a person or entity. A simple trust is one
where all the income is currently distributed to ben-
eficiaries. The beneficiaries are issued a K-1 and the
beneficiaries include the income on their own income
tax returns. The trust gets a deduction for distributions
paid [and for which the beneficiary will pay income
tax], otherwise the same income would be taxed twice.

A complex trust is one where there is no manda-
tory distribution of all the current income. As a result,
if there is trust gross income greater than $600 in one
year, the trustee must file a 1041 and pay taxes on said
income. The tax rates for trusts are compressed, i.e., the
brackets of income require greater tax rates at lower
income amounts.

Now we can understand why a pet trust cannot
get a tax deduction for distributions made for the bene-
fit of a pet, and why pet trusts are considered complex
trusts. A pet is not an entity that pays taxes. A trust
cannot issue a pet a K-1. Therefore, all income received
by the trust must be paid by the trust, as a complex
trust, at compressed tax rates.

Other examples of disadvantaged tax rules for
pets are the rules and regulations governing charitable
remainder trusts (CRATS). Often, a client would like
to fund a trust for the benefit of his pet, and would
like the remainder to go to charity. If the trust income
were for the benefit of a human beneficiary, the grantor
could count on some kind of charitable deduction; not
so with trusts for the benefit of pets. Under Revenue
Ruling 78-105: “no portion of the amount passing to a
valid trust for the lifetime benefit of a pet qualifies for
the charitable estate tax deduction, even if the remain-
der beneficiary is a qualifying charity” because a pet is
not a “person.”

It is important for attorneys to advise clients to
plan for their pets. It is equally important for the
estate-planning attorney to know where the hidden
gaps and traps lie, and to help the client navigate the
estate-planning course to ensure that all dependents,
including pets, are cared for in the event of a client’s
disability or death.

Endnotes
1. 347 U.S. 483 (1954).

2. The Humane Society of the United States, www.
Humanesociety.org.

3. American Pet Products Association, www.
Americanpetproducts.org.

4. Endangered Species Act of 1973, 16 U.S.C. 1531-1544, 87
Stat. 884 (1973), as amended—Public Law 93-205, approved
December 28, 1973 (repealing the Endangered Species
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Conservation Act of December 5, 1969 (P.L. 91-135, 83 Stat. 275
(1969)). The 1969 Act had amended the Endangered Species
Preservation Act of October 15, 1966 (P.L. 89-669, 80 Stat. 926
(1966)); the Animal Welfare Act, 7 U.S.C. 54 (1966); and the
Marine Mammal Protection Act (16 U.S.C. Chapter 31 [1972]).
See also Animal Welfare Act, 7 U.S.C. 2143 and Pets Evacuation
and Transportation Standards Act of 2006, 42 U.S.C.A. §§ 5196b,
5170b(a)(3)) (West 2008); 152 CONG. REC. H6807 (daily ed.
Sept. 20, 2006) (statement by Rep. Shuster) (discussing how the
aftermath of Hurricane Katrina uncovered the need to account
for household pets and service animals in state and local
emergency preparedness plans).

N.Y. AGRIC. & MKTS. LAW 8§ 350, et seq.. N.Y. VAT. LAW § 601
et seq.

www.Rocketlawyer.com.

See, e.9., Gluckman v. Am. Airlines, Inc., 844 F. Supp. 151, 158
(S.D.N.Y. 1994) (holding that pets are personal property, their

10.
11.
12.

loss is limited to evidence of the value of said pet, and there is
no independent cause of action for loss of the companionship
of a pet).

N.Y. Estates Powers and Trusts Law 7-8.1(a).
Id.

EPTL 7-8.1(d).

IRC § 7701(a)(1).

Rev. Rul. 76-486, 1976-2 C.B. 192.

Lenore Davis has been a Trust and Estate/Elder Law

attorney in New York and New Jersey for over twenty
years. She has her L.L.M in Tax and is an adjunct pro-
fessor at New York Law School’s Graduate Tax Pro-

gram. She can be reached at Ldavis@lenoredavis.com.
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Are You Ready for the Elder Years?

By Anthony J. Enea

As attorneys we are all too often preoccupied
by the lives and problems of others. On a daily basis
we go from one client to another, utilizing all of our
strength, energy and intellectual resources with the
hope of providing our clients with the best legal servic-
es possible. Their problems and concerns are inevitably
always on our minds. Unfortunately, our profession
leaves us little time to focus on our own personal af-
fairs, especially those related to our aging. The demo-
graphic studies done of the membership of the New
York State Bar Association (NYSBA) reflect that our
membership is rapidly aging. The largest demographic
group of attorneys is those over the age of 55 years. Be-
lieve it or not, if you are 55 or older you qualify to be a
member of NYSBA's Senior Lawyers Section.

It is my hope that this article will encourage you
to take a step back and assess whether you have taken
some of the most basic steps in organizing yourself for
the elder years. The following are my suggestions for
your consideration.

A. Physically organize your affairs. Locate and
organize into separate folders/binders all of the most
important legal documents you have executed, such
as your original Last Will and Testament, Trust(s), Ad-
vanced Directives (Powers of Attorney, Health Care
Proxies, etc.), deeds to your properties, mortgages and
notes, insurance policies (life, health, disability, home,
long term care, malpractice), bank and investment re-
cords, income tax returns, passports, birth certificates
and military discharge records, etc.

Organizing these documents will surely be a time-
consuming process; however, it will be a process that
allows you to revisit many matters you may not have
paid attention to for a number of years.

Once you have physically organized these docu-
ments, | would suggest that you let your spouse and/
or loved ones know where they are located. | would
also suggest that you not place your Last Will and Ad-
vanced Directives in a Safe Deposit Box unless some-
one other than yourself has a key and is authorized
signatory on the box.

B. Review and update your existing Last Wills,
Trusts and Advance Directives to ensure they are up
to date and reflect your present financial circumstanc-
es and wishes. The Last Will you prepared when you
were newly married with minor children may not be
reflective of your current state of affairs and/or wishes.
For example, your existing Last Will and the titling of
your assets may not allow for appropriate estate tax
planning on your death or the death of your spouse.
Additionally, the individuals you selected as the Execu-

tors and/or Trustees 25 to 30 years ago may not be the
same individuals you wish to act in that capacity now.

An extremely important document to have as one
ages, which is often not properly drafted, is the Dura-
ble Power of Attorney (POA). It is most important that
the Power of Attorney be Durable (survive your sub-
sequent incapacity) and be sufficiently broad enough
to allow the agent to take all steps necessary to protect
and preserve your assets in the event of your incapac-
ity. The Power of Attorney you signed appointing your
Spouse to act as your agent at a house closing may not
be the one you need and want if you suffer a debilitat-
ing illness. In my opinion, you should have a Durable
Power of Attorney with as many powers (including
broad gifting powers) as humanly possible. Many
Guardianship proceedings would be avoided in their
entirety if a sufficiently broad POA was in existence.

C. Organize and review all existing insurance
policies. We often know that we have purchased life,
disability and long term care insurance, but, it may be
years since we assessed the adequacy of the coverage
and the policies. For example, do you have life insur-
ance that is term, universal and/or whole life? Is the
death benefit sufficient to meet the current needs of
your family and/or loved ones in the event of your
demise? From an estate tax and planning perspective, it
may be wise to have the policy owned by a irrevocable
life insurance trust, so that it is not part of your taxable
estate. You also may not want your 21-year-old child
receiving a million dollars outright upon your death.
Generally, most insurance professionals are willing to
provide a no-cost review of one’s existing policies. Ad-
ditionally, because of the existing low interest rate en-
vironment, the policy may not be meeting its projected
rate of return, which may significantly impact the cash
value projections made when you purchased the policy.

D. Organize and list the names, addresses and
telephone numbers of all the professionals you are
currently utilizing for your family and/or loved ones.
Upon your incapacity or demise the last thing you
want your family to deal with is trying to track down
your attorney, CPA and/or insurance professionals.
Additionally, you should advise your family and/or
loved ones as to the professionals you would recom-
mend they contact upon your incapacity or demise.
You obviously do not want someone you despise han-
dling your estate.

E. Organize the names, addresses and telephone
numbers of your physicians, therapists, pharmacies
and other health care providers. At a time of crisis
having this information in one spot will be invaluable.
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F. Inventory, organize and keep at least 8 years
of your financial and bank records. Many families
are unsure and unable to locate all of the bank and
financial accounts their loved ones have at a time of
illness or death. Additionally, if you need to apply for
Medicaid to cover your possible stay in a nursing home
(which would cost you approximately $15,000 per
month if you are not eligible for Medicaid and don’t
have long term care insurance) you will need the last
5 years of all bank and investment account statements
and records.

G. Review what steps if any you have taken to
protect your life savings in the event you and/or your
spouse/significant other need long term care in the
future. Clearly, no one plans to have a stroke or heart
attack and/or develop Parkinsons, Alzheimer’s or de-
mentia. It is not part of the commercial with you and
your loved one walking down the beach hand in hand
enjoying the glorious days of your retirement. Unfortu-
nately, things do not always go as planned. | am often
reminded by one of my associates of the Jewish saying
that “Man plans, God laughs.”

Planning for the potential need of long term care is
an endeavor that requires foresight and recognition of
the fact that it is possible that you may suffer a debili-
tating and chronic illness. The purchase of long term
care insurance should be strongly considered. There are
many new products that are available that are a hybrid
of life insurance and long term care insurance. Addi-
tionally, utilization of a Medicaid Asset Protection Trust
should be high on the list of available planning options,
especially as you get closer to the age of 65.

H. Review and assess your retirement goals and
plans. Retiring from the practice of law as a single
practitioner or as a member of a small firm requires an

organized plan and strategy. While many of us want

to go out with our boots on, doing so without having a
plan in place for the transition of your practice and files
to other attorneys will create significant havoc for your
clients, your estate and family.

I. Review and assess any pension, social security
and annuity benefits you are entitled to. Review po-
tential IRA and/or qualified annuities and their mini-
mum required distributions.

J. Review and organize your burial arrangements.
The purchase in advance of a burial plot(s), mauso-
leum, crypt, etc., while it may sound morbid, will gen-
erally alleviate a great deal of stress from your family
and loved ones upon your demise.

I regularly find myself extolling the virtues of orga-
nization and planning to my associates and staff. As we
approach the “elder years” it’s important that we apply
those organizational virtues to our own personal and
professional lives. As Winston Churchill once said, “Let
our advance worrying become advance thinking and
planning.”

Anthony J. Enea, Esq. is the Managing Member
of Enea, Scanlan & Sirignano, LLP with offices in
White Plains and Somers, N.Y. He can be reached at
(914) 948-1500 or at A.enea@esslawfirm.com. He is the
Immediate Past Chair of the Elder Law Section of the
New York State Bar Association and is the recipient of
the “Above the Bar Award” as the leading elder care
attorney in Westchester County. He is AV Rated Pre-
eminent and has been designated as a “Super Law-
yer” and “Best Lawyer.” He is also fluent in Italian.

This article originally appeared in the Winter 2014 issue of
the NYSBA One on One newsletter.

Message from the Incoming Chair
(Continued from page 2)

an attorney with Paul, Weiss, the firm that successfully
argued the case of Edie Windsor.

Fortunately for me, my tasks over this coming year
will be helped along by the dedicated members of the
Section’s Executive Committee, including its former
Chairs. Unlike the soldiers in General MacArthur’s
famous speech, former chairs do not just fade away;
they invariably stay active and provide needed guid-
ance to those who succeed them. | plan on consulting
with them often, and Carl Baker and llene Cooper have
already given me valuable advice in organizing our
Spring Meeting. That Meeting will be held at the Four
Seasons Hotel in Toronto from May 1-3, 2014 (includ-
ing Saturday night at the Hockey Hall of Fame), and

our Fall Meeting will be at the Hyatt Regency in Roch-
ester on October 16 and 17, 2014. | hope that many of
you will attend these meetings, so please save the dates
on your calendars.

I look forward to working with the members of the
Section and staff of the State Bar Association to make
2014 a productive year for our Section; | know it will be
an interesting one.

Ron Weiss

Endnote

1. When I lived in Menands, | lived near the Albany Rural
Cemetery. Trivia Question: What U.S. President (who was a
lawyer) is buried in the Albany Rural Cemetery? (answer on
page 32).
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The Prudent Investor Rule: The Evolution of Prudence
In Trustee Investing and the Influence of Modern

Portfolio Theory

By Dennis Lyons

Introduction

The past 50 years have seen rapid changes in fields
such as technology and communications, transportation,
government policy and finance. Finance in particular
has seen enormous rises in stock markets, increased
inflation, and recently, bouts of extreme volatility in fi-
nancial markets. Throughout this time, it is undeniable
that finance has come to play a critical role in the global
economy. Alongside the rise in its importance, finance
has been the subject of academic study which has deep-
ened our understanding of risk, return and market be-
havior. In particular, Modern Portfolio Theory has come
to dominate the industry’s approach to investing.

These developments necessitated a change in the
standard governing a trustee’s investments. Previously,
trusts had been one of the most conservative types of
investors in the marketplace. As a result, trusts were
largely missing out in the historic appreciation of stock
markets around the world, and trusts were having an in-
creasingly difficult time providing for all income and re-
mainder beneficiaries in the face of increasing inflation.
Reforms began to be implemented in the 1990s which
effectively unshackled trustees, allowing them to con-
sider a wide array of investments and rely on the most
modern theories of investing in order to more effectively
manage trust assets and provide for the beneficiaries.
This article will examine the historical development
of the standards governing trustees’ investments, then
discusses the enormous influence of Modern Portfolio
Theory in the most recent reforms. Finally, the article
will investigate the application of the new standard in
New York.

History

The modern era of trust law has seen generally
three categories of standards applied to a trustee’s in-
vestments of trust assets. We have seen a long standing
“legislative lists” standard, followed by the prudent man
rule, and most recently, the prudent investor rule under
the Uniform Prudent Investor Act. The first of those
standards, the legislative lists seen earlier in the twenti-
eth century, evolved from several early bad experiences
to which American and English courts had to react.

In 1719, English parliament authorized trustees to
invest in shares of the South Sea company.! This was less
than 120 years after the emergence of the British East
India Company, one of the earliest and most famous
joint-stock companies. In a pattern that would become
familiar throughout subsequent history, the 1719 autho-
rization came at the height of what was arguably the

first stock bubble. From the early 1700s up until 1720, a
great number of stock companies were formed.2 During
this short time, the amount of capital invested in stock
went from just above nil to 13% of England’s national
wealth. The bubble culminated in the collapse of the
shares of the South Sea Company.

After the 1719 authorization, many English trustees
took advantage of the opportunity to invest in stock.?
Only one year after trusts bought into the South Sea
Company issue, the shares declined 90% as the bubble
burst. In reaction to the bursting of the bubble, the law
quickly changed again and became much more conser-
vative. “Legal lists” were developed which contained
the exclusive options available for trustees to invest the
assets under their control. At first, these lists included
only government debt and well-secured first mortgages;
later certain select stock securities were added to the list,
such as the East India Company.*

American trust law developed along similar lines.
Legal lists were similarly restricted to specific invest-
ments approved by statute or court holdings, and were
generally limited to government debt, first mortgages,
and select corporate issues.® The first step in the evolu-
tion away from legal lists occurred in Massachusetts in
1830. In Harvard College v. Amory, the court laid out what
would become known as the prudent man rule. The
Amory court held that:

All that can be required of a trustee to
invest, is, that he shall conduct himself
faithfully and exercise a sound dis-
cretion. He is to observe how men of
prudence, discretion and intelligence
manage their own affairs, not in regard
to speculation, but in regard to the per-
manent disposition of their funds, con-
sidering the probable income, as well as
the probable safety of the capital to be
invested.®

In applying this new standard, the court held that stocks
were not prohibited per se as risky, since any time money
was invested in any type of security, even government
debt, there is some risk to the capital.’

Despite this progress toward expanding investment
options, trustees remained extremely conservative, and
for good reason. Almost 40 years after Amory, many
courts still viewed stocks as highly speculative, and
therefore deserving no place in a trust portfolio. The
New York case King v. Talbot is one of the more frequent-
ly cited cases applying the legal list principle to trust
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investment. In King, the court enunciated a standard that
“necessarily excludes all speculation, all investments for
an uncertain and doubtful rise in the market.”®

The King opinion contains an interesting twist in ar-
riving at its holding. At first, when describing the duties
of a trustee, the court recites the prudent man rule as
enunciated in Amory, when it describes a trustee’s duty
as being “bound to employ such diligence and such pru-
dence in the care and management, as in general, pru-
dent men of discretion and intelligence in such matters,
employ in their own like affairs.”® Despite reciting this
rule as the one governing trustees, the court went on to
hold “it be said, that men of the highest prudence do, in
fact, invest their funds in such stocks...and they lawfully
may, put their principal funds at hazard; in the affairs of
a trust they may not.”1° Thus, while giving lip service
to the prudent man rule, the effect of the holding was
to greatly limit what a trustee could invest trust assets
in. Securities which, by their terms, did not promise to
return the principal of the investment (stock as opposed
to bonds) put such principal at risk, and were thus too
speculative. By the 1880s, many state legislatures re-
sponded to King by adopting “legal list” regimes.!

The rule of prudence parallels the negligence prin-
ciple of reasonableness, and the two concepts developed
alongside one another. By the 1940s, state legislatures
began adopting the prudent man rule as governing trust
investments, and by 1980 forty-five states employed
some form of a prudent man rule over legal lists.'?

During this time, stock investments were still con-
sidered risky and speculative to a degree. For example,
in the Restatement (Second) of Trusts published in 1959,
the comments relating to trust investments specifically
describe government bonds, municipal bonds, and
corporate bonds as presumptively safe.’® Stock was
conspicuously missing, although later in the comments
the Restatement provided that some investment in
stock of very established companies that regularly paid
dividends could be prudent (so long as stock was never
purchased on margin, which was presumptively im-
prudent).* Thus, despite the apparent latitude allowed
under the prudent man rule, trustees rarely strayed
from government securities, first mortgages, and a small
amount of the bluest of the blue chip stocks in order to
attempt to insulate themselves from charges of specula-
tion in risky investments.

Up until the Restatement (Third) of Trusts was pub-
lished in 1992, the prudent man rule remained largely
intact from the Amory decision. A trustee was only to
make “such investments as a prudent man would make
of his own property having in view the preservation of
the estate and the amount and regularity of the income
to be derived.”*® Under this standard, a trustee had to
exercise the “skill of a man of ordinary intelligence,”
and was not allowed to delegate his authority to select
investments.’6 Importantly, in determining whether a
trustee was liable under this standard, a court would an-

alyze “[the fiduciary’s] consideration and action in light
of the history of each individual investment, viewed at the
time of its action,” without the benefit of hindsight.*’

Though courts would strive to view an investment
decision from the perspective of the trustee at the time
the decision was made, this approach opened up the
possibility of hindsight bias creeping into an analysis
of a trustee’s investment decisions. One of the most
egregious examples of such hindsight bias was a case in
New Jersey in 1931 dealing with trust losses sustained
in the stock market crash of 1929. In holding that the
trustee was liable for the losses, the court held that
“[i]t was common knowledge, not only amongst bank-
ers and trust companies, but the general public as well,
that the stock market condition at the time of testator’s
death was an unhealthy one, that values were very
much inflated, and that a crash was almost sure to oc-
cur. In view of this fact, | think it was the duty of the
executors to dispose of these stocks immediately.””8 If
everyone knew that a crash was “almost sure to occur,”
then everyone would have sold earlier, and the crash
would have begun earlier.

Aside from the risk of hindsight bias coloring an
analysis of a trustee’s investments, under the prudent
man rule courts also analyzed each investment separate
from the rest of the portfolio. So if a trustee constructed
a well-diversified portfolio of investments and one of
those investments lost money, the trustee may still be
liable for that loss even if the portfolio as a whole was
performing exceptionally well.1®

The restrictions imposed by the prudent man rule
drew several other criticisms from the legal and invest-
ment worlds. Chief among them was the criticism that
while the prudent man rule protected trust assets from a
great deal of investment risk and outright loss of capital,
the rule left trustees unable to protect trust assets from
the rising risk of inflation.?° In the post-WW!II economy,
inflation arguably became as large a risk to trust assets
as investment loss.

Another category of criticism focused on how rigid
the rule had become, and how it worked to deprive
trust beneficiaries of the newest and (arguably) best
understanding, knowledge and practice of investing.
One commentator points out the paradox of how “a rule
founded on the adaptable wit of the prudent man has
become a hindrance to sound fiduciary investment man-
agement,” since “modern portfolio theory presents a
better account of risk and safety, and thus a better guide
to prudent investment” and yet trustees have been con-
strained in its application under the prudent man rule.?
Thus, the seeming contradiction identified in the King
case persisted: the prudent man rule actually hindered
a trustee from making investments that had become fa-
vored by prudent investors of the modern times.

As a result of these criticisms, the American Law In-
stitute promulgated the Restatement (Third) of Trusts in
1992. The Restatement (Third) implemented many of the
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changes advocated by the prudent man rule’s critics, up-
dating the standard for trustee investing to incorporate
the now prevalent Modern Portfolio Theory.?? Two years
later in 1994, the National Conference of Commissioners
on Uniform State Laws adopted the Uniform Prudent
Investor Act (UPIA), incorporating many of the concepts
from the Restatement (Third) of Trusts.?

The UPIA, by adopting principles of the Restate-
ment, made five important changes to the standard
guiding trustee actions.?* First, the prudence of any
investment is to be judged with regard to the entire port-
folio. Second, the tradeoff in all investing between risk
and return is identified as the fiduciary’s central con-
sideration. Third, the categorical restrictions on types of
investments are repealed such that no investment is per
se imprudent; instead any type of investment could be
prudent if it meets the rest of the standards in the new
prudent investor rule. Fourth, the principle of diversi-
fication, long established by case law, was codified into
statute as a mandatory requirement, subject to certain
exceptions when maintaining a concentration of trust
assets in a particular investment is prudent. And finally,
the UPIA eliminated the rule forbidding a trustee from
delegating investment decisions. As the next section will
discuss, these changes embody a modern understanding
of investment risks and return known as Modern Portfo-
lio Theory:.

Modern Portfolio Theory and Reform of the
Prudent Man Rule

The rigidity and constraint of the prudent man rule
that existed prior to the reforms of the 1990s largely
stemmed from the difficulty courts had in differentiat-
ing between “speculative” investments, which trustees
were prohibited from investing in, and other “prudent”
investments.?® Falling back on categorical classifications
of “speculative” investments was the next best option,
rather than struggle to identify a particular investment
as speculative or prudent. A large contributor to this
problem courts faced in separating speculative from
prudent investments is that the finance community it-
self had little to offer courts and legislature in the way
of determining if an investment was speculative.?® That
changed with the advent of Modern Portfolio Theory.

During the second half of the twentieth century,
finance saw a significant development of new theories,
models and practices that transformed the way invest-
ment risk and return was measured and forecasted. Spe-
cifically, Modern Portfolio Theory became the dominant
theory underlying asset allocation and risk manage-
ment. Modern Portfolio Theory is a mathematical theory
that describes the relationship between risk and return
of a financial security.?’ It was first presented by Harry
Markowitz in a 1952 article published in the Journal of
Finance. Markowitz would go on to win a Nobel Prize
for his work presented in that article.2 Modern Portfo-
lio Theory rests on three central tenets. The first is that
riskier investments offer a “risk premium,” that is, the

investment will offer a greater return on capital to com-
pensate for the increased risk of the loss of capital. The
second tenet is that diversification can reduce risk to a
portfolio without lowering the return on the portfolio’s
investments. And third, Modern Portfolio Theory holds
that the allocation between riskier assets and safer assets
will determine exposure to broad market risk.?® Modern
Portfolio Theory has been enormously influential in the
trust investment reform movement and has been ex-
pressly endorsed by the Restatement (Third) of Trusts.3

The first of these tenets, that a higher return of a se-
curity is a reward for taking more risk, relies on a second
theory that has developed over the past few decades,
called Efficient Capital Market Hypothesis (“ECMH”).
Briefly, the ECMH holds that the price of a security accu-
rately reflects all available information about that securi-
ty’s future risk and prospect for providing a return.3! As
applied to trustees, ECMH would lead to the conclusion
that by the time the trustee had information available to
him from which to conclude that a trust asset should be
sold, the price of that security would have already fallen
to reflect that information. An efficient market would
therefore preclude the possibility of any money man-
ager, trustee or otherwise, from beating the market.

This first tenet of modern portfolio theory, and the
underlying assumption that markets are efficient as
described in the ECMH, directly bears on the first of the
problems discussed above regarding the prudent man
rule. For example, if Stock A was trading at $40, and
information (like poor business prospects) came out
that would lead a trustee to conclude the proper value
was $20, a prudent trustee would sell Stock A in order
to protect the trust from the expected losses. However,
an efficient market would rapidly adjust to the informa-
tion that the trustee obtained and Stock A would rapidly
trade down to $20 before the trustee could sell.

Put in the context of the New Jersey case discussed
above, the court claimed that it was “common knowl-
edge that a crash was almost sure to occur.” Yet, under
ECMH (and common sense), if everyone knew the mar-
ket was going to crash ahead of time, then all investors
would have begun selling as soon as that information
became known and this would have created an earlier
crash. Thus, expecting a trustee to correctly predict a
decline in the value of a security or market before the
decline actually occurred would be to expect trustees to
consistently beat the market. More modern research tells
us that money managers cannot consistently beat the
market returns.®?

Courts often acknowledge that the law does not
require a trustee to beat the market in order to be deter-
mined prudent.3® Yet by evaluating a trustee’s actions
regarding each trust investment in isolation and, if de-
termined liable, holding him accountable for declines
in stock prices, courts were expecting the trustee to
recognize that a security faced losses and to dispose of
that security before the rest of the market came to the
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same conclusion (at which point the price of the secu-
rity would already trade lower to reflect the anticipated
loss). Despite the language about not expecting a trustee
to beat the market, the development of the ECMH
shows that by expecting trustees to take “prudent” ac-
tions to prevent trust losses the courts were in fact ex-
pecting the trustee to beat the market.

The Restatement (Third) of Trusts recognized this
inherent problem in the old prudent man standard. In
the comments of §227, the Restatement largely adopts
the view of an efficient market:

Economic evidence shows that, from a
typical investment perspective, the ma-
jor capital markets of this country are
highly efficient, in the sense that avail-
able information is rapidly digested
and reflected in the market prices of
securities. As a result, fiduciaries and
other investors are confronted with
potent evidence that the application of
expertise, investigation, and diligence
in efforts to “beat the market” in these
publicly traded securities ordinarily
promises little or no payoff, or even a
negative payoff after taking account of
research and transaction costs.3*

Following this rationale, the Restatement included a sig-
nificant reform in the new prudent investor rule. Under
8227(a), a trustee’s investments are not to be analyzed in
isolation, but “in the context of the trust portfolio and as
a part of an overall investment strategy.”*> When com-
bined with the second tenet of Modern Portfolio Theory
regarding the benefits of diversification, the reformed
prudent investor rule alleviates trustees from the implic-
it expectation that he or she exercise sufficient foresight
to beat the market, an outcome that even Wall Street’s
most informed and experienced money managers can-
not achieve.3®

The second tenet of Modern Portfolio Theory states
that diversification can reduce risk to a portfolio without
lowering the return on the portfolio’s investments.®” On
the surface, this tenet seems to claim there is a costless,
risk free return in the markets, an idea that would seem
to conflict with the first tenet that return is compensa-
tion for risks taken in investments. To understand how
diversification can reduce risk without reducing return,
risk must be broken down into three categories. The
three types of risk an investor faces in the market are
market risk, industry risk, and firm risk. Firm risk is
specific to the specific company whose shares are owned
by an investor. These risks include the skill of man-
agement, competition from other firms, quality of the
products sold, etc. Industry risk is broader, and includes
risks to all companies within an industry. For example,
the advent of the automobile led to the decline of every
company that made horse-drawn carriages. Regardless
of how well each individual company was run (firm

risk) the entire industry declined due to the automobile.
Finally, there is market risk which includes risks like
government policy, interest rates, etc. With these factors,
it would not matter if you own stock in a tech company
or a pharmaceutical company since all stocks will de-
cline in unison.

Under Modern Portfolio Theory, a well-diversified
portfolio can reduce firm and industry specific risk
without compromising returns. For example, if a trust-
ee determines that an appropriate investment strategy
for a particular trust allows for more risk, it will seek
to maximize returns for the amount of acceptable risk.
Under tenet one of Modern Portfolio Theory, securities
with similar risk profiles will offer similar returns in
compensation for taking that risk. Therefore, after the
trustee identifies several possible investments that fit the
trust’s risk parameters, the securities should all be of-
fering the same return since they were selected for hav-
ing a specific amount of risk. For this example, let’s say
these securities all have an expected return of 8% annu-
ally. If the trustee invests all its money in one of these
possible securities, the portfolio will be earning 8% per
year but it is fully exposed to firm, industry, and market
risk. If the trust assets are split between two companies
that are part of two different industries, then the portfo-
lio will still be earning the expected 8% per year, yet the
portfolio now faces reduced industry and firm specific
risk. Since return stays the same yet risk is reduced, di-
versification has increased the portfolio’s risk-adjusted
return without additional costs.

The benefits of diversification espoused in Modern
Portfolio Theory were incorporated into the reforms
under the UPIA and Restatement Third. A duty to di-
versify trust assets is imposed on trustees unless under
the circumstances it would be more prudent not to.%°
Additionally, the UPIA and Restatement included an
important principle: that “specific investments or tech-
nigues are not per se prudent or imprudent.” In a
complete rejection of the original legal lists approach to
trust investments, the reformed prudent investor rule
takes the approach that “trust beneficiaries are better
protected by...emphasis on close attention to risk/re-
turn objectives...than in attempts to identify categories
of investment that are per se prudent or imprudent.”!
In other words, so long as an investment has a level of
risk appropriate for the trust, no type of investment is
automatically imprudent.

As discussed earlier, Modern Portfolio Theory leads
to an understanding that a trustee cannot be expected to
foresee declines in the price of a security and therefore
“prudently” sell that security before the decline takes
place. Therefore, so long as the investments chosen
were appropriately risky for the trust, and so long as the
investments, when analyzed as part of the whole portfo-
lio, were properly diversified, then the trustee has done
everything in his power to ensure the trust earns the
most income for the amount of risk that is appropriate
for the trust. The reformed prudent investor rule there-
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fore recognizes the limitations of investing as espoused
by Modern Portfolio Theory and Efficient Capital Mar-
ket Hypothesis, and only holds trustees to a level of pru-
dence that one can reasonably expect from any inves-
tor. This principle can be summed up as “process over
performance,” or “conduct over outcome.” Essentially,

if the securities were appropriate for the trust and well
diversified, a trustee cannot be held liable for the losses
of any individual investment, since it is now recognized
that the trustee cannot reasonably be expected to foresee
such losses. As far as trustees are concerned, this is argu-
ably the most important change from the prudent man
rule to the modern prudent investor rule, as it greatly
limits their liability for trust investment losses.

While diversification can limit both firm and indus-
try risk, as discussed above, it cannot limit broad market
risks. This is where the third tenet of Modern Portfolio
Theory comes in—that the allocation between riskier
assets and safer assets will determine exposure to broad
market risk. Thus, making a trust less risky as required
by its risk tolerance requires an appropriate asset alloca-
tion among high- and low- risk investments. In practice,
this means that a trust that requires a less risky portfolio
will hold more bonds and cash rather than stocks, and
vice versa if the trust would appropriately benefit from
taking more risk.#?

Beyond incorporating the modern understanding of
investing as described in the Modern Portfolio Theory,
the reforms embodied in the UPIA and the Restatement
Third made two other changes to the old prudent man
rule. First, the reforms lifted the ban on trustee delega-
tion of duties.* Now, under the Restatement, “in ad-
ministering the trust’s investment activities, the trustee
has power, and may sometimes have a duty, to delegate
such functions and in such manner as a prudent inves-
tor would delegate under the circumstances.”** Given
that the reforms removed the limitations on what as-
sets a trust may invest in (by declaring that no invest-
ment is per se imprudent), there is now a much wider
universe of investments to choose from. Additionally,
these investments had to be analyzed by new and more
advanced economic models that would measure risk
and correlation, the two factors that mattered most to
a trustee trying to pick risk-appropriate assets and suf-
ficiently diversify the investments. Taking these issues
into account, the rule change allowing delegation of the
investment function allows a trust to benefit from the
expertise, tools, and experience of a professional invest-
ment advisor—practically a necessity in today’s world
of increasing financial complexity.

Along with the expansive investment options now
available, including actively managed mutual funds,
passive mutual funds, hedge funds, etc., as well as the
ability to delegate duties to third parties, the reforms
smartly imposed a limitation on the trustee’s ability to
run up costs in managing the trust. The Restatement
requires that trustees “incur only costs that are reason-
able in amount and appropriate to the investment re-

sponsibilities of the trusteeship.”*® Thus, a trustee must
act judiciously to guard trust assets from excessive or
unreasonable fees.

Studies measuring the impact of the new standard
on trust investments reveal an expected result of un-
shackling trustees from investing only in conservative
assets: allocation of trust assets has shifted and now
includes a greater percentage of stock and other risk as-
sets.*6 Using tax returns filed by trusts as well as filings
regarding trust assets held by banks within the Federal
Reserve system, one paper found that the percentage of
trust assets invested in stock rose approximately thir-
teen percentage points within ten years after the state in
which the trust was located adopted the less constrained
prudent investor act.*’

Unfortunately, as trusts began allocating more
trust assets to stock following the reforms of the 1990s,
stock markets entered a lengthy period of volatility and
stagnation that has tested every investor’s resolve. As
could be expected, the losses sustained by trusts that
were invested in stock often formed the basis of lawsuits
brought by beneficiaries. The courts were quickly pre-
sented with the challenge of applying the new prudent
investor standard.

New York and Application of the Prudent
Investor Act

As of 2011, nearly every state had adopted its own
version of the UPIA.*® New York’s version of the UPIA,
the Prudent Investor Act, was codified in New York
Estates Powers & Trusts Law 11-2.3, which became ef-
fective as of January 1, 1995. According to the legislative
history, “[t]he bill reflects a major national trend in the
law of fiduciary investment, in response to changing
economic conditions, newer investment vehicles and
strategies, modern investment theory and an evolving
regulatory environment for fiduciaries...Specifically, the
bill incorporates certain basic principles of Restatement
3d, Trusts, Prudent Investor Rule, as adopted and pro-
mulgated by the American Law Institute.”*?

Based on the Restatement, New York’s Prudent
Investor Act includes all the major principles of Mod-
ern Portfolio Theory discussed above. The law requires
trustees to diversify in most cases, allows for delega-
tion of investment functions, imposes a reasonableness
standard on incurring costs, declares that no investment
is per se imprudent, and requires that the prudence of
an investment be judged as part of the entire portfolio,
and not in isolation.%° The language in New York’s EPTL
11-2.3 also emphasizes that a trustee will be judged by
whether the entire trust portfolio is in substantial com-
pliance with the prudent investor rule, and if it is, then
the trustee will be insulated from liability.>! The prudent
investor rule expressly “requires a standard of conduct,
not outcome or performance.”®? Thus, “the prudent in-
vestor standard (EPTL 11-2.3) now in effect judges pru-
dence by reference to risk management and the underly-
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ing determination of the appropriate level of risk for a
particular portfolio.”®® Finally, the prudent investor rule
applies to any “trustee,” which includes trustees, guard-
ians, and any personal representative.>*

The Surrogate’s Court case In re Hunter applied
the prudent investor rule to JP Morgan’s management
of a testamentary trust for which it was trustee. The
trust contained a large holding of Kodak stock which
had been held in the trust for many years, and the pru-
dent investor rule applied from 1995 onward. From
the evidence offered at trial, the court found that the
trustee “never took steps to determine whether it was
in the interests of the beneficiaries not to diversify [the
Kodak stock] in relation to the purposes and terms of
the trust and under the provisions of the governing
instrument.”® Furthermore, the bank did not take into
account the best interests of all people interested in the
trust. In fact, the court found that the trustee paid virtu-
ally no attention at all toward the remainder interests.
The court also found no evidence that the bank under-
took any formal analysis in order to measure the risk
such investments presented, and determine whether
that was an appropriate amount of risk for the trust.
Finally, there was no evidence indicating that the trustee
came up with any plan based on the factors enunciated
in EPTL 11-2.3. The court held that the trustee violated
the prudent investor rule, and was liable for the losses
incurred during the time the standard was applicable.%®

Hunter illustrates a proper analysis under the
prudent investor rule. The court never considered the
performance of the stock as indicative of the trustee’s
imprudence. Instead, the court considered the evidence
(and lack of evidence) regarding the process the trustee
underwent in determining to hold on to the concentra-
tion of Kodak stock. The trustee failed to take into con-
sideration some of the trust’s beneficiaries in coming
up determining a plan, and in fact the trustee never es-
tablished an investment plan. There was never a formal
analysis of the risks of the Kodak stock and whether that
amount of risk was appropriate for the trust. And finally,
the trustee never investigated whether such a concentra-
tion of Kodak stock was prudent and beneficial to the
trust, and therefore the statutory requirement of diversi-
fication applied. The complete lack of formal procedure
for investing the trust assets left the trustee exposed to
liability for the losses sustained by the trust.

Hunter can be contrasted with another Surrogate’s
Court case, In re Kopec, where the fiduciary was an
executor as opposed to a trustee, but was held to the
same prudent investor standard under EPTL 11-2.3.57
In Kopec, the objectant to the executor’s accounting was
seeking to recoup losses sustained in the 2001 stock
market downturn. The objectant alleged that the ex-
ecutor breached the prudent investor rule by failing to
sell the estate’s stock, because the stock holdings were
inappropriately risky given the time frame in which
the estate was expected to be distributed. The executor
countered by making a prima facie showing that he made

an investment plan for the estate assets, which included
distributing the stock in kind to the objectant. The ex-
ecutor argued that since the stock would be distributed
in kind, the proper time frame from which a prudent
investor would determine appropriate risk would be the
beneficiary’s lifetime. By such a measure, the investment
would have been prudent.®

The court found that the executor had made an in-
vestment plan, as required by the prudent investor rule.
Furthermore, since the stock was to be distributed in
kind, the proper time frame to plan for was the object-
ant’s lifetime, not the length of the estate administration.
Under such circumstances, the stock was an appropriate
investment. The court further found that the portfolio
was appropriately structured to meet the beneficiary’s
income needs, and that the stock portfolio holdings were
appropriately diversified when looking at the estate as a
whole. As such, the court held that the executor made a
prima facie showing that he satisfied all requirements un-
der the prudent investor rule, and denied the objection
seeking a surcharge.>®

As discussed above, an essential element in forming
an optimal portfolio, and in satisfying the requirements
of EPTL 11-2.3, is diversifying the securities held by a
trust portfolio. New York courts have held that “[t]he
diversification mandate of the new rule was generally
consistent with the diversification standards already de-
veloped by the courts under the prudent [man] rule.”¢°
The Surrogate’s Court case In re Ely is illustrative of the
diversification requirement, the lack of a bright line rule
regarding diversification, and the importance of judging
investments in the context of the entire portfolio while
taking into account the unique needs of each trust.5!

In Ely, the bank was a trustee of a family trust which
held a large concentration of shares in a family owned
company, making up 60% of the trust’s assets. All parties
agreed these were not marketable securities, and that
the bank was prudent to retain them. Of the remain-
ing 40% of the trust assets, 30% of the trust was split
between shares of Microsoft, GE, Pfizer, and Merck. The
objectants to the bank’s accounting argued that of the
marketable securities (so excluding the stock in the fam-
ily owned company), the four stocks constituted nearly
20% each of the trust’s assets, and that this concentration
of trust assets violated the prudent investor rule. The
Surrogate’s Court rejected the objectants’ argument that
the bank’s investment decisions must be examined in
isolation from the family owned company’s stock, since
“neither the statutes nor the case law permit a Court to
review a fiduciary’s actions and, in that process, ignore
a critical aspect of the overall trust strategy and invest-
ment decision-making...the investment and manage-
ment decisions for the entire portfolio must be consid-
ered.”®? As part of the entire portfolio of trust assets, the
four stocks complained of by the objectants each only
constituted about 7% of the trust’s assets (as opposed
to 20% of the marketable portion of the trust), and since
the bank met all other requirements under EPTL 11-2.3
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in formulating its investment plan for the trusts, the 7%
holdings in Microsoft, Pfizer, Merck and GE did not con-
stitute a breach of the prudent man rule generally, nor
the duty to diversify specifically.

It is also important to mention that EPTL 11-2.3(b)
(6) includes a second, higher standard for trustee invest-
ments where the trustee is a bank, trust company, paid
professional investment advisor, or “any other trustee
representing that such trustee has special investment
skills.”® In such cases, the prudent investor standard re-
quires the trustee to exercise “such diligence in investing
and managing assets as would customarily be exercised
by prudent investors of discretion and intelligence hav-
ing special investment skills.””6*

In a 2007 Third Department case, the court had a
chance to apply this higher standard. In In re Witherill,
the co-executor of the decedent’s estate (the “fiduciary’)
was appealing a Surrogate’s Court ruling that denied
him his executor fees and surcharged him $35,000.5°
Prior to the decedent’s death, the fiduciary was the
decedent’s investment advisor, and was paid on aver-
age $17,000 per month for his services. The relationship
continued from 1984 to 1998. After the decedent died,
the fiduciary and his longtime assistant were named
co-executors pursuant to the decedent’s will, and they
filed their final accounting in 2003. During the five-year
period during which the fiduciary was entrusted with
the estate assets, he made a large investment in a Mer-
rill Lynch junk bond mutual fund. Given the nature of
the fiduciary’s responsibilities, especially the short time
frame of winding up estate assets, the court found that
this investment was initially inappropriately risky in-
vestment, and that the fiduciary essentially ignored the
investment over the next 17 months while it lost a con-
siderable amount of money.5

“Because he claimed to be a skilled financial advi-
sor and was paid handsomely for such services during
decedent’s lifetime,” the court held the fiduciary to the
higher standard in EPTL 11-2.3(b)(6), and upheld the
Surrogate’s Court’s holding of the trustee’s liability for
the losses to the estate.®’

A final issue that arises in the prudent investor rule
case law is calculation of damages. Where a fiduciary is
found liable for imprudence under the prudent investor
rule, the proper measure of damage is lost capital.® The
lost capital is calculated by determining when an impru-
dent investment should have been sold, then from the
price of the security on that date a court will subtract the
price of the security on the date the security was actu-
ally sold (or the date of the accounting if the stock is still
owned). On top of this loss, a court may impose an ap-
propriate rate of interest on the lost capital up to the stat-
utory rate, which is currently 9%. The appropriate inter-
est rate is up to the discretion of the court. Whether the
interest is to be simple or compounded is also up to the
discretion of the court. Finally, from this total amount in
damages, a court must offset any income attributable to

the imprudently held investments, such as dividends or
interest.5° Additionally, any real or hypothetical capital
gains tax that had to be or would have to be paid on the
sale of the stock should be deducted from damages.”®

Interest is added to the surcharge in order to com-
pensate the aggrieved party for the cost of not having
the lost capital to dispose of; that is, the interest is added
to make the party whole.” In applying interest to sur-
charges, courts have used the statutory rate of 9% virtu-
ally across the board, despite having the discretion to
apply any interest rate up to the statutory rate.”? As has
been expertly detailed before, the history of the statutory
rate has tended to track interest rates in the economy.”
New York first set a statutory rate in 1972 at 6%, when
the yield on a U.S. 10-year Treasury Bond was 6.55%.
The rate was adjusted once in 1981, when the statutory
rate was changed to 9% at a time when a 10-year U.S.
Treasury Bond yielded 14.28%.7* At the time of writing,
a 10 year Treasury Bond is yielding 1.91% with negligi-
ble inflation in the economy. The statutory interest rate,
however, remains at the 9% set in 1981. The high inter-
est rate, combined with the fact that Surrogate’s Courts
rarely exercise their discretion to lower the rate applied
to the surcharge, is exacerbating a problem identified by
the Hon. Raymond Radigan—that an interest award that
is intended to be compensatory is effectively punitive.”

A recent Surrogate’s Court opinion, In re Lasdon,®
discussed the factors that weigh in deciding what inter-
est rates to apply. In the Court of Appeals case Estate of
Janes, the Court applied the full statutory interest rate
“in view of the trustee’s inexplicable neglect of its invest-
ment duties, amounting to imprudence, the abuse of its
fiduciary position and its violation of a basic standard
of conduct.”’” Other court opinions reviewed by the
Lasdon court similarly dealt with egregious conduct by
the fiduciaries.”® In Lasdon, the trustees were held to be
liable and surcharged; however, their actions were taken
in good faith, and the mistakes were largely a result of
failure to communicate. Therefore, the court awarded
the objectants 6% interest instead of the 9%.7° The Lasdon
opinion seems to agree with the idea discussed above—
that the statutory 9% interest rate may be punitive in
today’s economic environment.

A final issue that arises in calculating damages for
breaches of the prudent investor rule is in regards to the
anti-netting rule. The anti-netting rule prohibits a trustee
whose negligence caused a loss to the trust from offset-
ting, or netting, the losses he caused with other gains in
the portfolio of trust assets. The principle traces its roots
back to the King case discussed above. In King, the court
held that “[trust] money invested is the beneficiary’s
money; and in respect of each and every dollar...he has
an unqualified right to follow it, and claim the fruits
of his investment, and...the trustee cannot deny it.”8°
Therefore, any profits generated from trust assets belong
to the beneficiary from the moment they come into the
trust, and are therefore unavailable to offset other trust
losses caused by the trustee.
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With the adoption of the prudent investor rule
and the requirement to view the entire portfolio as a
whole when analyzing trustee investments, some com-
mentators have pointed out that there was a risk the
anti-netting rule would be effectively overruled by the
reforms.8! The anti-netting rule, however, is entirely con-
sistent with the new prudent investor rule. The prudent
investor rule only requires examining each investment
in the context of the whole portfolio for determining if a
breach occurred. If it is determined that an investment,
in the context of the entire portfolio, was imprudent,
then the losses would be the trustee’s to bear; the losses

would not be offset by any gains in the rest of the portfo-

lio. Though this issue has not come up frequently in the
case law, the only court opinion to address this issue has
employed the anti-netting rule after determining that an
investment was imprudent under the prudent investor
rule.8?

Conclusion

The reforms to trust investments ushered in by the
Restatement and UPIA certainly seem to have had the
intended effect: to modernize the trustee’s approach
to investing. Although the Modern Portfolio Theory is
a mathematically complicated guideline to investing,
the reforms also allow for delegation of investment
selection, a sensible reform allowing trustees and the
trust’s beneficiaries to benefit from professional exper-
tise. Overall, the new standard for measuring trustee
prudence is much friendlier to the trustee. By focusing
on the process and conduct of the trustee, instead of a
post hoc judgment of the prudence of each investment,
the prudent investor rule eliminates the ever-present
risk of hindsight bias and reduces the risk of being sur-
charged for any losses to trust assets. Unshackled from
the stricter standard for investing, trustees are now able
to use the best strategies available for protecting trust
assets from losses and inflation while providing income
and capital growth for the beneficiaries. While it is un-

fortunate that the reforms preceded a decade of stagnant

returns and high volatility in the financial markets, the
flexibility afforded by the reforms will likely help trust-
ees navigate the uncertain future in a way that will pro-
tect trust beneficiaries.
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RECENT NEW YORK STATE DECISIONS

By Ira M. Bloom and William P. LaPiana

COURTS

Surrogate Cannot Be Required
to Confirm Accounting

In Matter of LaDelfa, 82
A.D.3d 1683, 919 N.Y.S.2d 416
(4th Dep’t 2011), the court held
that once the administrator of
decedent’s estate allowed a claim
against the estate and filed the
accounting reflecting allowance
of the claim, in the absence of
any objection by an interested
party the Surrogate was required to confirm allowance
of the claim and direct that it be paid. On remand, the
Surrogate refused to sign the administrator’s proposed
decree settling the account and allowing the claim, and
denied a motion seeking approval of the claim. On ap-
peal from that refusal, the Appellate Division held that
its previous decision was clearly erroneous because
under Stortecky v. Mazzone, 85 N.Y.2d 518, 626 N.Y.S.2d
733, 650 N.E.2d 391 (1995), the Surrogate cannot be com-
pelled to allow an accounting to which no party objects
because the Surrogate has an independent statutory
duty to settle the account as justice requires. The court
further held that the previous decision was not the law
of the case because it was indeed clearly erroneous and
affirmed the decree settling the account as modified to
disallow the claim. Matter of LaDelfa, 107 A.D.3d 1562,
968 N.Y.S.2d 759 (4th Dep’t 2013).

Ira M. Bloom

DEAD BODIES

Public Health Law § 4201 Does Not Immunize Hospital
from Claim Based on Violation of Right of Sepulcher

Decedent’s next-of-kin sued hospital and funeral
home alleging violation of their common law right of
sepulcher. The alleged violation was that the hospital re-
leased the decedent’s body to a funeral home which had
not been authorized to take possession of the remains.
Hospital moved for summary judgment on the common
law claim on the grounds that by releasing the body to
an authorized representative of a licensed funeral home,
PHL § 4201(6) immunizes a “person” acting in good
faith from civil liability for disposition of a decedent’s
remains “if done with a reasonable belief that such dis-
posal is consistent” with the statute. The court denied
summary judgment for the hospital on the common law
claim, holding that “person” is defined in the statute as
a natural person and that the other exculpatory provi-
sion, PHL § 4201(7), applies by its terms only to cem-
eteries, funeral directors, undertakers, embalmers, and
funeral firms. Because there was a factual issue whether

. the hospital interfered with the
plaintiffs’ common law right to
" immediately possess the body;,
defendant’s motion for summary
judgment and plaintiffs’ cross
motion for summary judgment
were denied. (The hospital did
succeed on its summary judg-
ment motion that it did not vio-
late regulations (10 NYCRR §§
77.7(b), 405(f)(9)) governing the
release of remains by hospitals.)
Turner v. Owens Funeral Home,
Inc., 41 Misc.3d 444, 970 N.Y.S.2d 694 (Sup. Ct., Bronx
Co. 2013).

William P. LaPiana

DISTRIBUTEES

Acknowledgment of Non-Marital Children Need Not
Be Made to Other Relatives

Decedent’s brother objected to the appointment of
two of decedent’s non-martial children as co-adminis-
trators. The Surrogate determined that the decedent had
three non-marital children and dismissed the brother’s
objections. The Appellate Division affirmed. Under
EPTL 4-1.2 paternity may be established by clear and
convincing evidence which may include evidence of
open and notorious acknowledgment of the child or
children. The appellate court found that the affidavits
submitted established that the decedent had a least one
non-martial child, which meant that the brother could
not be a distributee and therefore lacked standing. The
brother’s statement that the decedent never acknowl-
edged the children to him is insufficient to affect their
status as distributees. In accord with precedent, the
required acknowledgment need not be made to the fa-
ther’s other relatives so long as it is made to the commu-
nity in which the child lives. Matter of Reape, 110 A.D.3d
1082, 974 N.V.S.2d 496 (2d Dep’t 2013).

RIGHT OF ELECTION

Law Office Failure Excuses Late Filing

Decedent’s surviving spouse executed a notice of
her exercise of her right of election which was timely
served on the attorney for the executor but, unbe-
knownst to her, was not filed with the Surrogate’s Court
as required by EPTL 5-1.1-A(d)(1). After obtaining new
counsel and more delays, the surviving spouse peti-
tioned for permission to file a late election under EPTL
5-1.1-A(d)(2). The Surrogate denied the petition and the
Appellate Division reversed, holding that the surviv-
ing spouse had demonstrated the reasonable cause de-
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manded by the statute by showing among other things
that the delay was caused by law office failure and, also
in conformity with the statute, that no other party would
be prejudiced by the late filing. Matter of Sylvester, 107
A.D.3d 903, 968 N.Y.S.2d 528 (2d Dep’t 2013).

TRUSTS

Decanting into Supplemental Needs Trust Approved

Grandson was the sole beneficiary of an irrevocable
trust created by his grandfather when he was an infant.
The trustees had discretion to make distributions of
income and principal until grandson attained 21 years
of age at which time he is to receive quarterly distribu-
tions of income with one-third the principal distributed
to him at age 25, one-half at age 30, the remainder at age
35. On reaching 21, grandson may also withdraw all or
part of the trust principal. Sometime after the creation of
the trust it became evident that grandson was severely
disabled and before his twenty-first birthday he began to
receive both Medicaid and SSI benefits.

Prior to the beneficiary’s twenty-first birthday the
trustees “decanted” the trust under EPTL 10-6.6(b) into
a new trust (the “appointed trust”) that qualifies as a
third-party supplemental needs trust. The trustees filed
a petition seeking the court’s approval of the decant-
ing. The guardian ad litem for the beneficiary recom-
mended granting the petition but the Department of
Health objected first because under EPTL 10-10.6(s)(2)
the trustee is not an authorized trustee. The court dis-
agreed, holding that the language refers to trustees who
are beneficiaries, and not to the other beneficiaries of the
trust. The second objection was based on the assertion
that the trust was created after the beneficiary’s twenty-
first birthday at which time the beneficiary had a general
power of appointment over the trust. Because the benefi-
ciary could acquire all of the trust principal for himself,
the trust could only be a first-party supplement needs
trust which must include a payback provision effective
on the death of the beneficiary (Social Services Law §
366(2)(b)(2)(ii),(iii)), and the appointed trust did not
include such a provision. The objection rested on EPTL
10-10.6(j), which makes a decanting effective 30 days af-
ter service of the instrument appointing property to the
appointive trust, unless the persons entitled to notice of
the decanting consent to a sooner effective date. Under
the 30-day rule the instrument of decanting became ef-
fective after the beneficiary’s twenty-first birthday. The
Surrogate denied this objection as well, holding that the
trust provision authorizing the parent or guardian of a
beneficiary under a disability to receive notice and act
for the beneficiary allowed the beneficiary’s father to
consent to the decanting, which he did the day after the
trustees acted.

The appointed trust is a valid third-party supple-
mental needs trust. Matter of Kross, 41 Misc.3d 954, 971
N.Y.S.2d 863 (Sur. Ct., Nassau Co. 2013).

Conversion to Unitrust Approved

Life income beneficiary of testamentary trust peti-
tioned to convert the trust into a 4% unitrust under EPTL
11-2.4(e)(2)(B), having previously asked the sole trustee,
a bank, for more income. The corporate trustee stated its
policy to use of the power to adjust under EPTL 11-2.3(b)
(5)(A) to make annual payouts of 2.75% of the value of
the trust (here approximately $6,000,000) and offered to
increase the payout to 3% with the consent of the benefi-
ciary’s daughters who, along with all of the beneficiary’s
issue, succeed to the income interest on the beneficiary’s
death. The trustee took no position on the grant of the
petition and no remainder income beneficiary objected.
The court granted the petition, finding the statutory
criteria to be satisfied. The trust was created to provide
the beneficiary with income which is now insufficient
to meet her needs. In addition, given the beneficiary’s
advanced age, payment of the 4% unitrust amount will
not exhaust the trust during the beneficiary’s lifetime.
While one of the presumptive remainder income ben-
eficiaries consented with the “understanding” that the
trust would continue as a unitrust after the beneficiary’s
death, the court noted that under EPTL 11-2.4(d)(2) the
trust is deemed to be a new trust after the death of the
current beneficiary, and if it is to continue as a unitrust a
new election by the trustee must be made or a new peti-
tion for conversion brought. Matter of Moore, 41 Misc.3d
687, 971 N.Y.S.2d 419 (Sur. Ct., Nassau Co. 2013).

WILLS

Penal Statute Prohibiting Concealing of a Will or
Other Testamentary Instrument Requires a Facially
Valid Document

Penal Law § 210.10 prohibits unlawfully concealing
“a will, codicil or other testamentary instrument.” Dece-
dent’s father was indicted on several counts including
violation of this statute. In a case of first impression, the
County Court held that violation of the statute requires
the concealing of a document that is at least facially val-
id as a will, that is, that at least appears to be executed
in conformity with EPTL 3-2.1 (formally executed wills)
or with EPTL 3-2.2 (nuncupative and holographic wills).
The document the father was accused of concealing did
not meet the test. Nor was the document “a testamen-
tary instrument,” which the court found was not statu-
torily defined, since however the term is construed the
instrument must be at least facially valid for Penal Law
§ 210.10 to apply. The court therefore dismissed that por-
tion of the indictment. People v. Karlsen, 41 Misc.3d 339,
969 N.Y.S.2d 888 (County Ct., Seneca Co. 2013).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Rita and Joseph Solomon Profes-
sor of Wills, Trusts and Estates, New York Law School.

Professors Bloom and LaPiana are the co-authors
of Bloom and LaPiana, DRAFTING NEW YORK
WILLS AND RELATED DOCUMENTS (4th ed. Lexis
Nexis).
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New York State Surrogate’s and
Supreme Court Decisions

~

Case Notes—

By llene Sherwyn Cooper

J

Cy Pres

Before the Surrogate’s Court, Bronx County in In re
Mayer was an application by the decedent’s two sons,
successor trustees of an inter vivos trust, to substitute
one charitable beneficiary thereunder for another pur-
suant to the cy pres doctrine.

The record revealed that the decedent, a Holocaust
survivor, was the grantor, trustee, and income benefi-
ciary of the subject trust, consisting of funds derived
from the German government as restitution for Nazi
persecution. Upon the death of the grantor, 35% of the
remaining principal and income of the trust was to be
paid in various percentages to 12 named individuals
and six charities having Jewish charitable purposes,
and the remaining 65% was to be paid to the petition-
ers. According to the petition, one of the named chari-
table beneficiaries, entitled to 1% of the trust corpus,
although previously a nonprofit entity supporting a
German language Jewish newspaper, no longer oper-
ated as a charitable organization in New York, and had
not made filings with the Attorney General’s Charities
Bureau since 2003. As such, the petitioners requested
the court exercise its cy pres powers in order to sub-
stitute another charitable organization with purposes
comparable to the charity named in the trust.

The court noted that application of the cy pres doc-
trine required consideration of the following factors:
(1) whether the disposition was charitable in nature;

(2) whether the language of the instrument evinced a
general, rather than a specific charitable intent; and (3)
whether the donor’s purpose in making the disposition
had failed or become impracticable. Applying this cri-
teria to the record, the court found that the trust instru-
ment evinced a general charitable intent of benefitting
only charities with Jewish charitable purposes and/or
charities that provided access to Holocaust survivors,
and that the grantor did not intend a forfeiture of any
charitable bequest to an individual or the remainder-
men of the trust in the event the bequest failed.

Accordingly, based upon the foregoing, and the na-
ture and focus of the substitute charity proffered by the
petitioners, the application was granted. In re Mayer,
N.Y.L.J., Aug. 30, 2013, p. 31 (Sur. Ct., Bronx Co.).

Disclosure of Financial Records

In In re Selvaggio, a contested probate proceed-
ing, the court granted the objectant’s request for, inter
alia, financial records, including income tax returns,
accounting records and books, and bank records of a
corporate non-party. The record revealed that the cor-
poration was either solely owned by the decedent, or
owned jointly by the decedent and one or both of the
petitioners. Thus, the court held that the relationship
between the family members in the closely held cor-
poration, and particularly the existence of any transac-
tions between them as shareholders, appeared relevant
to the issue of undue influence. Moreover, the court
found that the records were relevant to the decedent’s
financial status, and thus to the issues of fraud, and
again undue influence, where the value of the dece-
dent’s estate is a proper scope of inquiry. The court
directed that the records be produced for a period that
extended beyond the scope of the three year/two year
period, concluding that the objectant had submitted
sufficient evidence of a continuing course of conduct of
undue influence or a scheme to defraud the decedent.
In re Selvaggio, N.Y.L.J., Oct. 17, 2013, p. 25, col. 6 (Sur.
Ct., Queens Co.).

In Terrorem Clause

In In re Weintraub, the Surrogate’s Court again
had occasion to examine the safe harbor provisions of
EPTL 3-3.5 and the provisions of SCPA 1404, within the
context of the decisions in Baugher, 29 Misc.3d 700, 906
N.Y.S.2d 856 (Sur. Ct., Nassau Co. 2010) and Singer, 13
N.Y.3d 447, 892 N.V.S.2d 836 (2009). Before the court
was an application by the decedent’s son to examine
the associate of the attorney-draftsman and attorney
who supervised the execution of the propounded in-
strument pursuant to the provisions of SCPA 1404, in
order to avoid triggering the instrument’s in terrorem
clause. The court noted that following the decision in
Singer, the legislature amended the provisions of both
EPTL 3-3.5 and SCPA 1404 to authorize the court, upon
a showing of special circumstances, to permit the ex-
amination “of any person whose examination the court
determines may provide information with respect to
the validity of the will that is of substantial importance
or relevance to a decision to file objections to the will.”
The record revealed that the decedent had been diag-
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nosed with Alzheimer’s Disease prior to the execution
of the will, which occurred in the hospital, and that two
days prior to executing the will, she was confused as to
how she wanted to dispose of her estate, and did not
recall speaking with the attorney-draftsman about her
testamentary plan, although she had done so. Based
upon these circumstances, the court granted the ap-
plication, finding that special circumstances existed to
permit the requested examination as part of the SCPA
1404 examination. In re Weintraub, 2103 NY Slip Op.
5107 (U) (Sur. Ct., Nassau Co.).

Open Commission

In In re Levine, the court denied a request by the pe-
titioner for an open commission to take the deposition
of non-party witnesses in Florida. Pending before the
court was a contested discovery proceeding, in which
the executor of the estate sought information from
the decedent’s surviving spouse regarding, inter alia,
certain personal and household effects contained in a
Florida home that had been owned by the decedent.
The application was opposed by the decedent’s spouse.
The court opined that in order to justify the issuance of
a commission to take the deposition of an out-of-state
non-party witness, the party seeking the commission
must demonstrate that the information sought is mate-
rial and necessary to the prosecution and defense of
claims, and that a voluntary appearance or compliance
by the witness is unlikely or that discovery cannot be
obtained by stipulation or cooperation of the witness
either in New York or the other state. Absent such a
showing, the moving party has failed to sustain his
burden of demonstrating that a commission is neces-
sary or convenient.

Based upon the foregoing, the court held that while
the petitioner had demonstrated that the testimony and
information sought were relevant, the application was
devoid of information concerning the efforts, if any,
made by petitioner’s counsel to obtain the cooperation
and voluntary appearance of the non-party witnesses.
Accordingly, the motion for a commission was denied,
without prejudice. In re Levine, N.Y.L.J., Apr. 22, 2013, p.
32 (Sur. Ct., Nassau Co.).

Reformation

Before the Surrogate’s Court, New York County
in In re Knapp was an application by the co-trustees of
a testamentary trust to reform the provisions of the
instrument so as to, inter alia, allow the trustees a lim-
ited power to invade trust principal, reduce the ages
for distribution of the trust corpus, so as to effectively
accelerate the termination date of the trust, create a
mechanism for the appointment of successor trustees
without the need to resort to the court, and require that
the trustees invest in accordance with the prudent in-
vestor standard set forth in EPTL 11-2.3.

The subject trust was created under the decedent’s
will for the benefit of her grandnieces and grandneph-
ews, of which there were 11 on the decedent’s date of
death. The terms of the trust contained specific direc-
tions for its administration and termination, requiring,
in pertinent part, that each share set aside in trust for
the decedent’s grandnieces and grandnephews be paid
outright to them only upon their attaining the age of
twenty-five. Significantly, the provisions of the will
explicitly denied the trustees the right to terminate the
trust prior to the stated age for distribution, and direct-
ed payment of trust principal to the surviving grand-
nieces and grandnephews should any one of them die
prior to the age of twenty-five. Moreover, the terms of
the trust stated that in the event a trustee failed to act,
that the survivor could act alone without the need to
fill the vacancy.

The petitioners indicated that the requested ref-
ormation was provoked by the failure of the trustees
to agree as to the administration of the trust, and an
agreement among the trust beneficiaries, seven of
whom had already attained the age of twenty-five, and
four of whom had not but were purportedly repre-
sented by their respective parents, to resolve the issue.
In support of the application, the petitioners relied on
Matter of Kern, 159 Misc. 682, 288 N.Y. Supp. 655 (Sur.
Ct., N.Y. Co. 1936), for the proposition that agreements
among the interested parties can serve as a basis for a
court’s reforming the terms of a testamentary trust.

The court disagreed, finding Matter of Kern, supra,
distinguishable, and concluding that the opinion did
not support a result that was contrary to the intent of
the testator. The court opined that when the intent of
the testator is clearly expressed, resort to principles of
construction is not required. To this extent, the court
noted that the trust provisions clearly evidenced the
testator’s intent to preclude the beneficiaries from
having any access to the assets in the trust until they
attained the age of twenty-five. Accordingly, the court
denied the request to reform the trust in order to per-
mit limited invasion of corpus and to reduce the age of
termination.

Moreover, the court denied the petitioners’ request
for a plan providing for the appointment of successor
trustees, finding that it was not in accord with the testa-
tor’s testamentary scheme.

Finally, the court held that the request to hold the
trustees to a prudent investor standard was a moot
point inasmuch as the fiduciaries were already held
to that obligation pursuant to the provisions of the
statute, which had been enacted in 1995. In re Knapp,
N.Y.L.J., Sept. 30, 2013, p. 29 (Sur. Ct., N.Y. Co.) (Surr.
Mella).
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Sale of Realty

In Morreale v. Morreale, the Surrogate’s Court, Nas-
sau County, addressed the issue of whether the dece-
dent’s real property, which had been devised under his
Will, could be sold in order to satisfy the debts of the
estate.

Before the court was an application by the Public
Administrator, as administrator c.t.a. of the estate, to
sell the subject realty in accordance with the provisions
of SCPA 1902 and EPTL 11-1.1(b)(5). Pursuant to the
pertinent provisions of his will, the decedent devised
“the right to reside” in the property to his son “for the
rest of his life,” subject to the son’s duty to pay the real
estate taxes, and all other expenses, repairs, and main-
tenance thereon, in lieu of rent.

The petitioner argued that the Will granted the
decedent’s son a right of occupancy in the premises,
which was subject to termination by the fiduciary. The
son moved to dismiss the petition on the grounds, inter
alia, that the documentary evidence, i.e., the decedent’s
Will, granted him a life estate in the property incapable
of being sold.

In analyzing the issue, the court reviewed the rel-
evant authorities on the subject, opining that use of the
words “use and occupation” in the context of a devise
of real property generally signified a life estate rather
than a right of occupancy, which is a personal privilege
only. Further, the court noted that the intent to grant a
life estate may also be gleaned where the dispositive
instrument contains language setting forth the rights
and responsibilities of the recipient of the property, in-
cluding the right to collect rent or the duty to maintain
the premises.

Based upon the foregoing, the court concluded that
the decedent’s son had a life estate in the real property
and not merely a right of occupancy. Nevertheless, de-
spite arguments by the son that the property thereby
passed to him by operation of law on the death of the
decedent, it held that the property, albeit a specific
devise, could be sold if necessary to pay the debts and
obligations of the estate.

Accordingly, the court denied the motion to dis-
miss the petition, and directed that objections, if any,
be filed by a date certain. Morreale v. Morreale, N.Y.L.J.,
Sept. 27, 2013, p. 37 (Sur. Ct., Nassau Co.).

Summary Judgment

In In re Curtis, the court granted summary judg-
ment to the petitioner dismissing objections to probate.
The record revealed that the decedent had been the
recipient of a $10 million structured settlement result-
ing from in utero exposure to toxic chemicals during
her mother’s employment. Thereafter, the decedent

was found to be incapacitated and Article 81 guardians
were appointed for her person and property. Several
years later, she died with a will leaving the bulk of her
estate to her home health care aide, and objections to its
probate were filed. The evidence demonstrated that the
instrument was drafted and its execution supervised
by an attorney, who reviewed the document with her
prior to it being signed. The attorney also served as

an attesting witness to the instrument, together with a
second witness, and each testified that the decedent ap-
peared alert and aware that she was signing her will.

The objectant alleged that the decedent lacked the
requisite capacity to execute a will due to her cognitive
limitations, most particularly as evidenced by the fact
that she was the subject of an Article 81 guardianship
proceeding. However, the court held that the mere
fact that the decedent was the subject of an Article 81
guardianship was insufficient to warrant a finding that
she lacked the capacity to execute a will, and found,
based on the record, including the testimony of the at-
testing witnesses and the decedent’s medical records at
or about the time the instrument was executed, that she
possessed the degree of intelligence required to dispose
of her estate by will. Further, in view of the fact that
the will contained an attestation clause and its execu-
tion was supervised by an attorney, the court found
that the instrument was duly executed. Finally, with
regard to the issue of undue influence, the court held
that despite the objectant’s reliance on the fact that the
decedent’s home health aide was the primary benefi-
ciary of her estate, her claim that the aide had played a
role in drafting the will, and that she had been isolated
from the decedent prior to her death, she had failed
to sustain their claim of undue influence. The fact that
the decedent’s home health aide had developed a close
relationship with the decedent and became a “moth-
erly figure” to her did not suffice. Accordingly, the
objections to probate were dismissed and probate was
granted. In re Curtis, N.Y.L.J., Sept. 10, 2013, p. 36 (Sur.
Ct., Dutchess Co.).

Summary Judgment

In In re Kazan, the court denied the motion of the
petitioner, the decedent’s second wife, for summary
judgment dismissing the objections to probate. The
record revealed that the propounded instrument was
drafted by an attorney, who also supervised its execu-
tion. Accompanying the will was a self-proving affida-
Vit.

The petitioner was present when the will was
signed, and according to her testimony and the testi-
mony of the draftsman, there was no discussion with
the decedent about his assets prior to the preparation
of the document. Two months after the will was ex-
ecuted, the decedent suffered a stroke. Subsequently,
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the attorney-draftsman learned that many of the busi-
nesses bequeathed under the decedent’s will were
worthless. When the draftsman brought this issue to
the decedent’s attention, a codicil to the will was pre-
pared and executed, which eliminated the bequests of
the businesses that had otherwise been made in the
will to the petitioner and the decedent’s children, and
essentially disposed of the decedent’s entire estate to
the petitioner.

The codicil was witnessed by two witnesses but
was not accompanied by a self-proving affidavit. The
draftsman did not recall who contacted him to prepare
the codicil, or from whom he took instructions for its
contents, although for purposes of the petitioner’s mo-
tion, he claimed that he recanted the testimony given at
his deposition and claimed that he took his instructions
from the decedent. Further, the petitioner submitted an
affidavit from the decedent’s physician, who treated
him for his heart condition, who stated that in his opin-
ion the decedent was of sound mind at the time the
will was signed.

In opposition to the motion, the decedent sub-
mitted affidavits from various family members, who
claimed that the decedent suffered from depression
and confusion, and was very much dependent on the
petitioner.

Based on the foregoing, the court found disputed
issues of fact regarding the decedent’s capacity at the
time the will was executed, and therefore denied sum-

mary judgment on this issue. The court also denied
petitioner’s motion on the issue of due execution,
holding that if the testator’s testamentary capacity re-
mains at issue, summary judgment as to due execution
is premature. Regarding the issue of undue influence,
the court noted that the draftsman never spoke to the
decedent outside the presence of the petitioner, and as
such, there were concerns whether the codicil repre-
sented the wishes of the decedent or his wife. Of par-
ticular import was the fact that the codicil represented
a significant change from the decedent’s prior testa-
mentary plan, to the extent that it disinherited his chil-
dren. The court held that these factors, coupled with
the evidence indicating that the decedent was frail, de-
pendent on the petitioner, and no longer able to com-
municate following his stroke, created a question of
fact as to whether the decedent stood in a confidential
relationship with the petitioner, thereby giving rise to
an inference of undue influence on her part, especially
in light of her involvement in the preparation of the
instruments. Accordingly, summary judgment on this
issue was denied. Finally, inasmuch as the objectants
had failed to submit any facts to support a finding of
fraud, summary judgment on this issue was granted.
In re Kazan, N.Y.L.J., July 8, 2013, p. 30 (Sur. Ct., N.Y.
Co.) (Surr. Anderson).

llene S. Cooper, Esq. Farrell Fritz, P.C., Union-
dale, New York.
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Florida Update

By David Pratt and Jonathan Galler

LEGISLATIVE UPDATE

Statute Voiding Gifts
to Drafting Lawyer or
Relative of Lawyer

Florida has enacted
new legislation providing
that “[a]ny part of a written
instrument which makes a
gift to a lawyer or a person
related to the lawyer is void
if the lawyer prepared or su-
pervised the execution of the
written instrument, or solic-
ited the gift, unless the lawyer or other recipient of the
gift is related to the person making the gift.” Florida
Statutes § 732.806. A provision in a document purport-
ing to waive this restriction is not enforceable. Further,
a lawyer is “deemed to have prepared, or supervised
the execution of, a written instrument if the prepara-
tion, or supervision of the execution, of the written
instrument was performed by an employee or lawyer
employed by the same firm as the lawyer.” A provision
appointing a lawyer or a person related to the lawyer
as a fiduciary is not void under this statute.

David Pratt

CASE LAW UPDATE

Exercise of Powers of Appointment

Florida’s First District Court of Appeal recently
emphasized the importance of precision in the exer-
cise of a power of appointment. The decedent, Sally
Christiansen, made one specific bequest in her will
and left “the rest and remainder” of her property to
Joanne Cessac. The will noted that the decedent’s estate
includes three trusts. Those trusts were created by the
decedent’s father and provided that, upon the death of
Ms. Christiansen, the trust assets are to be distributed
to whomever she may “by her will, appoint, making
specific reference to the power herein granted.” In
the absence of such an appointment, the assets of the
trusts are to be divided, pursuant to the terms of trusts,
among Ms. Christiansen’s children. Following the ad-
mission of the will to probate, a dispute arose between
Ms. Cessac and a daughter of Ms. Christiansen over the
proper disposition of the assets of the trusts. Because
the will did not make any specific reference to the pow-
er of appointment, as required by the trusts, the trial
court concluded that the power had not been validly
exercised and the assets of the trusts were not included
in the “rest and remainder of the estate.” The appel-
late court affirmed, holding that “whether a donee has

validly exercised a power of
appointment depends not
on the intent of the donee,
but on whether the power
was exercised in the manner
prescribed by the donor.”

Cessac v. Stevens, 2013 WL
6097315 (Fla. 1st DCA No-
S, vember 20, 2013) (not yet
final).

Creditors’ Claims Period

Florida’s Fourth District
Court of Appeal has parted ways with two of its sister
courts over the applicable claims period for a reason-
ably ascertainable creditor who was never served with
a copy of the notice to creditors. Harry Jones died in
February 2007 and a notice to creditors was published
in June 2007. Neither the decedent’s former wife, nor
her guardian, was ever served with a copy of the notice
to creditors. The guardian filed a claim in January 2009
based on a marital settlement agreement. Years later,
following the former wife’s death, the curator of her
estate petitioned for an order determining the timeli-
ness of the claim. The trial court ruled that the claim
was untimely because it was filed after the expiration
of the claims period and that, under controlling case
law from Florida’s First and Second District Courts of
Appeal, the claim could not be filed without an order
granting an extension of time to do so. The Fourth Dis-
trict disagreed, holding that “if a known or reasonably
ascertainable creditor is never served with a copy of the
notice to creditors, the statute of limitations set forth in
section 733.201(1), Florida Statutes, never begins to run
and the creditor’s claim is timely if it is filed within two
years of the decedent’s death.” The court remanded,
however, for a determination as to whether the claim-
ant was a known or reasonably ascertainable creditor.
The court also certified the conflict among the appellate
courts for Florida Supreme Court review.

Golden v. Jones, 2013 WL 5810360 (Fla. 4th DCA October
30, 2013) (not yet final).

Jonathan Galler

Holographic Wills

A foreign will that devises Florida real property
may be admitted to probate in Florida if the will is
valid in the state in which it was executed, unless it is
a holographic will that was not signed and witnessed
in accordance with section 732.502, Florida Statutes.
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Florida’s Second District Court of Appeal recently af-
firmed a trial court order denying a petition to admit a
Colorado will to probate because it was a holographic
will signed without attesting witnesses. The execution
of the will satisfies Colorado law, but it does not meet
the requirements of Florida law. As a result, the Florida
real property, the proceeds of which were the subject
of a devise under the will, passed intestate. The appel-
late court rejected the argument that it was required

to grant “full faith and credit” to the Colorado court
order admitting the will to probate because the federal
Constitution (the source of the “full faith and credit”
doctrine) grants no right to dispose of property by will.
Nevertheless, the appellate court dedicated much of

its opinion to a discussion on whether Florida’s law on
holographic wills violates Florida’s constitution by cate-
gorically defeating a testator’s intent without a rational
relation to the potential fraud that the law purportedly
seeks to cure. The appellate court determined that it
was bound to uphold the statute under controlling
precedent, but it certified the issue to the Florida Su-
preme Court as a question of great public importance.

Lee v. Estate of Payne, 2013 WL 5225200 (Fla. 2d DCA
September 18, 2013) (not yet final).

The Renunciation Rule

Florida common law provides that one who con-
tests a will or trust must renounce his or her beneficial
interest therein. The renunciation, however, is a quali-
fied renunciation, such that the challenger still has the
right to benefit under the instrument if the contest is
unsuccessful. A recent opinion by the Second District
Court of Appeal provides a discussion of the renun-
ciation rule, and its origins, and also held that strict
application of the rule would sometimes amount to
elevating form over substance. The settlor in that case
had created an irrevocable trust over which he and two
of his sons were the co-trustees. The trust was funded

with the settlor’s assets, and the settlor was the sole
beneficiary, during his lifetime, of the principal and
income of the trust. When his sons began to refuse
distribution requests, the settlor brought suit alleging
that he had lacked testamentary capacity to create the
trust and that he had been unduly influenced to do so
by his sons, the co-trustees. Following his death, the
settlor’s wife continued to prosecute the claim, as the
personal representative of his estate. The trial court
granted the sons’ motion for summary judgment on
several grounds, including that the settlor had never
renounced his beneficial interest in the irrevocable trust
that he was challenging. The appellate court, however,
reversed because the settlor was legally entitled to
receive the benefits of this trust even if it had never
existed. The court wrote that the reason why neither
party had found legal precedent on point is because
“it is axiomatic that one who funds a trust with his or
her own assets does not have to renounce any benefits
received a condition precedent” to an action contesting
the trust.

Fintak v. Fintak, 120 So. 3d 177 (Fla. 2d DCA 2013) (not
yet final).

David Pratt is a partner in Proskauer’s Personal
Planning Department and the head of the Boca Raton
office. His practice is dedicated exclusively to the ar-
eas of estate planning, trusts, and fiduciary litigation,
as well as estate, gift and generation-skipping trans-
fer taxation, and fiduciary and individual income tax-
ation. Jonathan Galler is a senior counsel in the firm’s
Probate Litigation Group, representing corporate
fiduciaries, individual fiduciaries and beneficiaries in
high-stakes trust and estate disputes. The authors are
members of the firm’s Fiduciary Litigation Depart-
ment and are admitted to practice in Florida and New
York.

Answer to “Message from the Incoming Chair” Trivia Question

Chester A. Arthur
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Scenes from the Trusts and Estates Law Section

FALL MEETING
October 10-11, 2013
Riverwalk « Binghamton, NY
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Syracuse, NY 13202
calsante@hancocklaw.com

Estate and Trust Administration
Jill Choate Beier

Marymount Manhattan College
221 E. 71st Street

New York, NY 10021
jbeier@mmm.edu

Estate Litigation

Charles T. Scott

Greenfield Stein & Senior, LLP
600 Third Avenue, 11th Floor
New York, NY 10016-1901
cscott@gss-law.com

Estate Planning

Laurence Keiser

Stern Keiser & Panken LLP

1025 Westchester Avenue, Suite 305
White Plains, NY 10604
Ikeiser@skpllp.com

International Estate Planning
Daniel S. Rubin

Moses & Singer LLP

The Chrysler Building

405 Lexington Avenue

New York, NY 10174-1299
drubin@mosessinger.com

Law Students and New Members
Michelle Schwartz

Norton Rose Fulbright LLP

666 Fifth Avenue

New York, NY 10103
mschwartz@fulbright.com

Legislation and Governmental
Relations

Robert Matthew Harper

Farrell Fritz, P.C.

1320 RXR Plaza

Uniondale, NY 11556
rharper@farrellfritz.com

Jennifer F. Hillman

Ruskin Moscou Faltischek, P.C.
1425 RXR Plaza

East Tower, 15th Floor
Uniondale, NY 11556
jhillman@rmfpc.com

Life Insurance and Employee Benefits

Patricia J. Shevy

The Shevy Law Firm, LLC

7 Executive Centre Drive
Albany, NY 12203
patriciashevy@shevylaw.com

Members and Membership Relations

Jennifer N. Weidner
Boylan Code LLP

The Culver Road Armory
145 Culver Road
Rochester, NY 14620
jweidner@boylancode.com

Newsletter and Publications
Jaclene D’Agostino

Farrell Fritz, P.C.

1320 RXR Plaza

Uniondale, NY 11556-1320
jdagostino@farrellfritz.com

New York Uniform Trust Code
Ira M. Bloom

Albany Law School

80 New Scotland Avenue
Albany, NY 12208
ibloo@albanylaw.edu

Practice and Ethics

Eric W. Penzer

Farrell Fritz, P.C.

1320 RXR Plaza
Uniondale, NY 11556-1320
epenzer@farrellfritz.com

Surrogate’s Court

Lisa Ayn Padilla

61 Broadway, Suite 2125
New York, NY 10006
lisa@eflm.com

Taxation

Susan Taxin Baer

Law Offices of Susan Taxin Baer
399 Knollwood Road, Suite 212
White Plains, NY 10603-1937
stbaer@baeresq.com

Technology

Gary R. Mund

P.O Box 1116

New York, NY 10002-0914
gmund@mundlaw.com
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Executive Committee District Representatives

First District

Natalia Murphy

Day Pitney LLP

7 Times Square

New York, NY 10036
nmurphy@daypitney.com

Second District

Michael Patrick Ryan

Cullen & Dykman LLP

44 Wall Street

New York, NY 10005
mryan@cullenanddykman.com

Third District

Stacy L. Pettit

State of New York

Appellate Division, Third Dept.
P.O. Box 7288, Capitol Station
Albany, NY 122224
spettit@courts.state.ny.us

Fourth District

Cristine Cioffi

Cioffi Slezak Wildgrube P.C.
2310 Nott Street East
Niskayuna, NY 12309-4303
ccioffi@cswlawfirm.com

Fifth District

Ami Setright Longstreet
Mackenzie Hughes LLP

P.O. Box 4967

Syracuse, NY 13221
alongstreet@mackenziehughes.com

Sixth District
Albert B. Kukol

Levene Gouldin & Thompson LLP

P.O. Box F-1706
Binghamton, NY 13902
akukol@Igtlegal.com

Seventh District
Barbara R. Heck James
Harris Beach PLLC

99 Garnsey Rd.
Pittsford, NY 14534
bjames@harrisbeach.com

Eighth District

Victoria L. D’Angelo

Damon Morey LLP

9276 Main Street, Suite 3B
Clarence, NY 14031-1913
vdangelo@damonmorey.com

Ninth District

Kevin H. Cohen

The Law Offices of Kevin H.
Cohen, P.C.

30 Glenn Street, 2nd Floor
White Plains, NY 10603
kcohen@estatelawny.com

Tenth District

Joseph T. La Ferlita
Farrell Fritz P.C.

1320 RXR Plaza
Uniondale, NY 11556
jlaferlita@farrellfritz.com

Eleventh District

Mindy J. Trepel

Sweeney Gallo Reich & Bolz LLP
95-25 Queens Blvd, 11th Floor
Rego Park, NY 11374
mtrepel@msgrb.com

Twelfth District

Carl Lucas

Lucas & Lucas, Esq.

110 Wall Street, 11th Floor
New York, NY 10005-3101
esqcarl@aol.com

Thirteenth District

Irini Nagy Bekhit

Richmond County Surrogate’s Court
18 Richmond Terrace

Staten Island, NY 10301
ibekhit@courts.state.ny.us

Request for Articles

¥
4

If you have written an article you would like
considered for publication, or have an idea for one,
please contact the Trusts and Estates Law Section
Newsletter Editor:

Jaclene D’Agostino, Esq.
Farrell Fritz PC

1320 RXR Plaza

Uniondale, NY 11556-1320
jdagostino@farrellfritz.com

Articles should be submitted in electronic
document format (pdfs are NOT acceptable), and
include biographical information.
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Publication of Articles

The Newsletter welcomes the submission of
articles of timely interest to members of the Sec-
tion. Submissions may be e-mailed to Jaclene
D’Agostino (jdagostino@farrellfritz.com) in Micro-
soft Word or WordPerfect. Please include biograph-
ical information.

Unless stated to the contrary, all published
articles represent the viewpoint of the author and
should not be regarded as representing the views of
the Editor or the Trusts and Estates Law Section, or
as constituting substantive approval of the articles’
contents.

Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with dis-
abilities. NYSBA is committed to complying with all appli-
cable laws that prohibit discrimination against individuals
on the basis of disability in the full and equal enjoyment of
its goods, services, programs, activities, facilities, privileg-
es, advantages, or accommodations. To request auxiliary
aids or services or if you have any questions regarding ac-
cessibility, please contact the Bar Center at (518) 463-3200.
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York State Bar Association’s Trusts and Estates Law
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