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Introduction: The Indigent Legal Services Fund is intended to improve the 
quality of public defense services in New York State

O f all the rights that individuals have relating to the judicial system, the right to counsel may 
be the most important, for it affects the ability to assert all other rights.1 Yet, New York State’s 
current public defense system often fails to ensure the constitutional and statutory right to effective 
legal representation.2 This paper focuses on one statutory provision relating to the right to counsel -  
the portion of the State Finance Law establishing and governing the Indigent Legal Services Fund3 
(ILSF). In particular, this paper addresses whether the intent o f  that provision to improve the quality 
of public defense services4 is being met.

Public defense in New York State: Article 18-B and NYSDA
In 1965,5 N ew  York State delegated to counties (and New York City)6 its constitutional and 

statutory obligations to provide public defense services to individuals who cannot afford to hire a 
lawyer in criminal and certain family court and other matters.7 Over the years, the county-by-county 
system developed severe problems. Despite the best efforts of hard-working public defense lawyers, 
the best intentions o f  many county officials, and a large amount of local taxpayer dollars, justice was 
failing on many fronts. The Legislature recognized a need to improve the system in 1981 by 
contracting with the New York State Defenders Association (NYSDA)8 to establish the Public 
Defense Backup Center. Unique in the nation, the Backup Center provides research, training, and 
technical assistance to the many public defense programs and lawyers across the state.

NYSDA provides this paper pursuant to its contractual duty to “review, assess and analyze 
the public defense system, identify problem areas and propose solutions in the form of specific 
recommendations to the Governor, the Legislature, the Judic iary and other appropriate 
instrumentalities/’

The assigned counsel fee crisis at the turn o f this century
An intense public defense crisis developed in New York State during the 1990s. The crisis 

was due in part to the long stagnauon of statutorily-set fees for lawyers assigned on a case-by-case 
basis to represent public defense clients. Experienced lawyers ceased offering public defense 
services, creating case bacldogs, leaving clients without lawyers, and disrupting the entire judicial 
system.

A series of reports on problems in the public defense system that obstructed the right to 
counsel followed. A m ong entities examining the problems were The N ew  York Times, the Unified

1 See, U nited  S la tes  v. C ronic, 466  U.S. 648, 654 (1984): ‘“O f  all the righrs rhat an accused person has, the right to be 
represented by counsel is by far the most pervasive for it affects hjs abil ity  to assert any o ther rights he m ay  have.’” 
(quoting W alter  V. Schaefer , Federalism and State Criminal P rocedure ,  70 H an ' .  L. Rev. 1, 8 [1956]).
2 See, e.g., F in a l R eport to th e C h ie fJu d g e  o f  the S ta te  o j N ew  York, C om m ission  on the F u tu re o f  In d igen t D ejen se S erv ices  (F in a l R eport 
to the C h ie f J u d g e) , published by the N ew  York State Unified Court  System (June 18, 2006).

State Finance L aw  §98-b.
A See, State Finance Law §98-b (3 ) (a) and (4)(b).
3 Following the landmark r ight-ro-counsel cases G ideon v. W aimvright, 372 U.S. 335 (1963) and Peop le u. W itenski, 15
N.Y .2d 392 (1965).
6 In this paper, the terms “county ,” “count ies ,” “ locality,” and “ localit ies” are used to m ean  one or more  o f  the local
governm enta l  endues ,  inc lud ing  N ew  York  City unless noted otherw ise, to which  the Stare has delegated its duty to 
provide counsel to eligible individuals.
7 See, County Law  Artic le  1 8-B.
8 The  N ew  York  State D efenders  Association (N Y SD A ), a not-for-profit ,  m em bersh ip  organizat ion , has been provid ing 
support to N ew  York's  crim inal defense com m unity  since 1967. Its miss ion is to im prove  the quality and scope o f  
publicly  supported legal representauon  to low  income people. w w w .nvsda .on>.
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Court System, a committee of the Appellate Division, and NYSDA. The solutions proposed 
included, minimally, an increase in assigned counsel fees and an infusion of state money to pay for it, 
with some type of oversight to ensure that the crisis would abate and the quality of public defense 
services would improve.

In 2003, this crisis finally resulted in legislation raising the fees.10 In that statute, the State 
provided for the first time a dedicated state fund, administered by the Office o f  the State 
Comptroller, to assist localities in meeting the duty to provide counsel that had long ago been 
delegated to them by the State." Nonetheless, three years later a blue-ribbon group created by then- 
Chief Judge Judith S. Kaye (the Kaye Commission) found N ew Y ork ’s public defense system to be 
“an on-going crisis.” 12

The Indigent Legal Services Fund and its Maintenance o f Effort provisions
On May 15, 2003 the New York State Legislature overrode the Governor’s veto of the 

budget bill containing the provisions that are the subject of this paper. As a result, assigned counsel 
fees increased effective January 2004 and distribution of state funds to localities from the ILSF 
began in 2005.

The mechanism  for providing some state money to localities for public defense involved 
creating revenue streams1'’ and designating money accrued from these streams to be placed in the

9 Following a series o f  art icles in 2001, rhe T im es editoria lized in favor o f  an ass igned counsel fee increase bur stared rhar 
m oney was not enough : “L aw m akers  ought to provide for a strong state role -  preferab ly  through a politically insulated 
com mission  -  in setting quali ty standards for defense serv ices , in c lu d in g . . .v igorous oversight to m ake  sure those 
standards are m et .” T he N ew  York T im es (April 12, 2001), “D n ve-by  Legal D e fen se ,” p. A28.

N Y S D A  had m ade  a s imilar call. N Y S D A , R esolving th e A ssign ed  C oun se l F ee  C risis: A n  O pportun ity to P rovide C ounty  
F isca l R e lie f  a n d  Q u a lity  P ub lic D efense S erv ices  (R eso lving th e A ss ign ed  C oun se l F ee  C risis) (2001).

The  Appel la te  D iv is ion com m ittee  report said: “It is time for rhe N ew  York  State Legislature to reconsider the 
enure legislauve structure relating to governmental !) '  funded legal representation o f  rhe poor. ’'*''* W e  are convinced that 
there is a com pel l ing  need for an institutionally g rounded overs ight commission [for N Y C ] to ensure rhar issues relating 
to the deliver)' o f  legal services to the poor are not permitted to be neglected , bur rather are advanced  in an aggressive 
and professional m anner .” C om m ittee  on the Legal Represen ta t ion  o f  the Poor, “Crisis in the Lega l  Representation  o f  
the Poor: R eco m m en da t io ns  for a Revised Plan to Im p lem en t  Mandated  G overnm enta l ly  Funded Legal Representation 
of  Persons W h o  C anno t  Afford  Counsel” (March 2001).

The  Unified C ourt  Sys tem ’s report in 2000 had focused m ore  narrowly on rhe effect o f  low fees. Its report 
calling for an increase in fees recom m ended  the c reaaon  o f  a bi-partisan com m ission  to review fees on an ongo ing  basis. 
The  com m iss ion  was env is ioned as inc luding m em bers  appo inted  by the G overnor ,  the Legislature , and the C h ie f ju d g e ,  
as well as representatives designated by other funding entities . At the time the bill under  d iscuss ion here passed in 2003, 
the Unified Court System was scheduling  a summit on public defense services. A list o f  issues exem p lify ing  w hat  was 
then characterist ically  w rong  with  the system was prepared for court adminis trators . T h e  long list o f  problems, ranging 
from “ [h]igh case loads and rhe concom itant  interference with qua lit)’ representat ion” and rhe need for “ [d jefense 
involvement and paruc ipat ion  in criminal just ice system p lann ing” is instructive. It will be revisited in rhe Proposal at the 
end o f  this paper (p. 14).
10 Laws o f  2003, ch. 62, Part ].
11 O ther aspects o f  the statute, inc luding creation o f  rhe Legal Serv ices Assistance Fund by Stare Finance L aw  §98-c, are 
nor re levant here.
12 See, F ina l R eport to the C h ie f ju d g e , p. 5, sup ra  at footnote 2.
n These streams came from two agencies and included an increase in attorney registration fees, fees to be paid before 
suspension o f  dr iv ing priv ileges can be lifted, certa in mandator)- D epartm ent  o f  M otor  Vehicles surcharges , and an 
increase in the fee charged by the Office o f  Court  Adm in istra t ion  for criminal history searches and searches o f  other 
electronic databases:

510 Increase D M Y Mandator)' Surcharge  Park ing  V io lauons
S35 Fee D M Y Term inat ing  L icense Suspens ion
S50 (o f  S350) Fee O CA Attorney  Biennia] Registration Fee
S27 (of $52) Fee OCA Criminal H istory Record Search
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ILSF. Funds from the ILSF were then distributed to counties and New York C ity14 according to a 
formula based on the amount of local funds spent for public defense services.15 As noted above, the 
statute said that ILSF money was intended to improve the quality o f  those services.16 In the words 
of Assembly Judic iary Committee Chaiuc Helene E. Weinstein, ILSF expenditures were supposed to 
“ .. .result in real improvements in the quality o f  the public defense system in New York .” 17

The new law included creation o f  a task force to review the sufficiency of assigned counsel 
rates.18 That measure sunsetted on June 30, 2006 without the appointment of task force members, 
the required study, or any report assessing quality o f  public defense services following enactment of 
the legislation.

Critical to the 2003 statute are its Maintenance o f  Effort (MOE) provis ions.19 These 
provisions are intended to ensure that state money flowing to localities from the ILSF was used to 
improve quality of public defense services, not supplant local spending.20 The legislation creating the 
ILSF requires localities to submit reports to the State Comptroller about theix expenditures for 
public defense, noung which funds are local, state, federal, or private.21 These reports provide the 
information used by the State Comptroller in determining localities’ compliance or non-compliance 
with the M O E provisions.22

The M O E provisions require that counties’ annual local spending for public defense services 
equal or exceed the prior year’s local spending. Counties that do not meet this threshold are required 
to demonstrate how state money provided through the ILSF had been used to improve quality. The 
statute states that whether there had been quality im provem ent is to be demonstrated by 
consideration of:

•  “ the expertise, training and resources made available to attorneys, experts and investigators 
providing such services;

•  the total caseload handled by such attorneys, experts and investigators as such relates to the 
time expended in each case and the quality o f  services provided;

•  the system by which attorneys were matched to cases with a degree of complexity suitable to 
each attorney's training and experience;

IJ The first $25  mil lion collected in the ILSF each year is used to re imburse rhe State for m oney expended on the Law  
Guardian p rogram  {see, State F inance Law  §98-b (3)(a)) and is not inc luded in this d iscussion o f  ILSF  provis ions.
b The fund operates under  rhe |oint control o f  the Office o f  die State Com ptro l le r  and the C om m iss io ner  o f  Taxation 
and Finance. The Stare C om ptro l le r  administers the ILSF and makes annual d istr ibutions to N e w  York  counties 
( including N ew  York City) based on proportional shares o f  total local funds expended on public defense  representadon 
statewide.

“All such state funds received by a count)' or city shall be used to improve rhe quality o f  services provided pursuant to 
article eighreen-B o f  the county  law.” State Finance L aw  §98-b(4)(b).
17 N ew  York L aw  Jou rn a l, lanuary  16, 2004, p. 4.
IR Laws o f  2003, ch. 62, §13.
19 State  Finance L aw  §98 -b (4).
2(1 “State funds received by a county or city . . . shall be used to s u p p l e m e n t  a n d  no t  s u p p l a n t  any local funds which 
such county or city w ou ld  otherw ise have had to expend for the provis ion o f  counsel and expert,  investigative and other 
services pursuant to article e ighteen-B o f  the county law.” [emphasis  added]
21 County L aw  §722-f(2).
22 As noted in fra  at footnote 42, rhe information in reports filed with rhe State Com ptro l ler  som et im es differs from the 
information filed with the Office  o f  Court Adm inistrat ion , dem onstra t ing  a need  for im proved  state oversight.
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•  the provision of timely and confidential access to such attorneys and expert and investigative 
services; and

•  any other similar factors related to delivery of quality public defense services.” [Bullets 
added.]2''

This paper discusses the implementation and effect to date o f  the M O E provisions, both the 
budgetary “look-back” or threshold test and the requirement that those failing the threshold test 
show that they used ILSF funds to improve quaLity. Additional details are contained in Appendix A.

NYSDA’S 2008 Preliminary Data Analysis
In 2008, N YSDA published H ow the Indigent L ega l S ervices F und  F unctions: A. 'Preliminary D ata  

A n a l y s i s That publication examined available data such as overall net local expenditures and ILSF 
dstr ibutions, and sought to identify trends {see, Appendix B) and determine whether any conclusions 
could be drawn by comparing the existing data in a variety of ways. While demonstrating that the 
overall ILSF allocation had increased 49.26% from 2005-2008 and total net local expenditures had 
increased 25.71% from 2002-2007, N Y SD A ’s review concluded that no overall data-based judgment 
could be made about the effectiveness of the ILSF in promoting quality:

I f  IL SF  is driving quality, the data cannot revea l it. S im ilarly, i f  coun ties are 
supplanting o r  avoiding quality inrprovement, the data cannot p rove that

The preliminary analysis also sought to determine what would happen if  proposed changes 
were made to the M O E provisions. Changes had been suggested in early 2008 after nine counties 
(Albany, Allegany, Delaware, Fulton, Genesee, Herkimer, Rockland, Washington, and Yates) were 
shown to be at risk o f  losing ILSF funding ,26 having failed to reach the threshold level o f  the prior 
year’s local spending .27 N YSDA examined in detail the data available on those nine counties.

Two changes were then under discussion. One was an alternate, more lenient MOE 
threshold standard. The second was a change in the penalty for M O E noncompliance, in the hope 
that at least some funding could be provided to the counties in question.

The proposed M O E threshold change was to use a three-year averaging test as opposed to 
the one-year look-back. The failing counties would be allowed to average their local spending from 
2004-2006 and compare that average to their 2007 spending. If  the 2007 spending equaled or 
surpassed the average spent in the three prior years, counties would be allocated the entire amount 
of their ILSF distribution.

23 Stare F inance Law , §98-b (4)(c)(ii).
24 N ew  York State Defenders A ssocia t ion , H ow  th e Ind igen t L ega l S erv ices F u n d  F un ction s : A  P relim inary D ata A na lys is  
{Prelim inary D ata A na lysis  )(AprU 28, 2008).
2i Id., p. 1.
26 The  Legislature provided  time to cons ider these changes by passing on M arch  31 , 2008, the annua) date for 
distribution o f  ILSF funds to counties , legislation reserving the am ount that wou ld  have been distributed to the nine 
counties on that date had they been in compliance. Laws ot 2008, Ch. 39, § l ( c ) .  W ithou t  this legislation, these funds 
would have been distributed am ong  rhe M O E -com p lian t  counties.
27 Thirteen counties were  originally at risk o f  losing their ILSF allocation for failure to meet threshold local spending. 
Ulster and W arren  counties resubmitted their ILSF reports and showed additional spending, theretore their 2007 local
spending exceeded 2006 spending. Co lum bia  County  justified its 2007 local spending to the satisfaction ot the State 
Comptro ller ;  however, its 2007 local spending did not exceed 2006 spending. M ad ison  C ounty  dem onstrated  that its 
2006 local spending  had been over reported . Its 2006 local spending am ount was am ended  and 2007 local spending 
exceeded rhe amended amount. This am endm ent was accepted by the Comptro ller .
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The arguments for this change included the need to make some provision for unpredictable 
or one-time events (changes in crime rates or an unusually lengthy and complex felony trial, for 
example) and to allow for counties that “streamlined” or made more efficient their provision of 
pubhc defense services. These points failed to take into account an important consideration: the 
deplorable state of public defense at the time the ILSF began operating. County systems unable to 
comply with all or most o f  the American Bar Association’s Ten Princip les o f  a  P ub lic D efense Delivery 
System  (2002)28 or other standards for public defense representation could and should reinvest any

Fulton) would meet the three-year averaging test being proposed to replace the existing look-back to 
the prior year. The remaining seven counties would still fail, with Rockland County failing to exceed

The legislative proposal under consideration at the time o f  N Y S D A ’s preliminary analysis 
would also have made the penalty for the failing counties more lenient. Those counties would lose 
only a portion o f  their 2008 ILSF allocation rather than the entire amount; they would be penalized 
based on how much of their 2007 ILSF allocation could not be justified as having been used to

At the time of N Y SD A ’s analysis, it was not known how much o f  each county’s 2007 ILSF

assumption was made, solely for the purposes o f  the analysis, that none o f  the counties’ use o f  their 
ILSF distribution could be justified. This was done to identify the maximum amount of ILSF money

As an example under this analysis, Rockland County’s 13,054,647 in 2007 local spending 
(1.13% of overall state net local expenditures) would have been reduced to $2,157,242 if  it could not 
show that they spent any o f  the $897,405 received from the ILSF in 2007 on quality. Instead of 
receiving $866,024 in 2008 ILSF money, under this proposal Rockland County would have received

Legislative intervention and final distributions in 2008

with the State Comptroller to show compliance with the MOE. Eventually, legislation was passed 
affecting the 2008 ILSF dstr ibution only.™ For that year, a three-year averaging test was used to 
determine if counties had reached the M O E  threshold test, and a penalty of only partial loss of the

expenditures above 2006 spending and these counties received their full 2008 ILSF distribution. 
Albany and Fulton received their entire 2008 allocation because they passed the three-year averaging

2,1 See, e.g, T h e  S pangen berg  Group, S ta tu s o f  Ind igen t D efense in  N ew  Y ork : A  S tudy fo r  C h ief J u d g e  K aye's C om m ission  on the 
F uture o f  Ind igen t D efense S erv ices F in a l R fp o rt  (2006), p. u, referring to the Ten P rincip les.
- J Counr.ies failing ro m eer rhe M O E  threshold were required ro com plete  Parr II o f  the ILSF  Report  ro the State 
Comptro ller ,  describ ing how  2007 ILSF m oney had been used to improve quality. Count ies had to attach specific dollar 
amounts to quality im provem en ts  undertaken in 2007.
30 Laws o f  2008, Ch. 108 (Introduced on M ay 28, 2008, passed on Ju n e  3, 2008, and deem ed  effective May 30, 2008.)
31 Delaware, G enesee ,  H erkimer , and Yares.
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M OE threshold.32 The penalty varied from the proposal under discussion at the time of N Y SD A ’s 
preliminary analysis. That proposal would have penalized the counties based on how much o f  their 
ILSF money they had failed to use for quality improvements. The enacted 2008 law provided that 
failing counties receive a distribution reduced by looking at how much their 2007 local spending 
failed to exceed their 2006 local spending.11 While this formula had no substantive relationship to 
failure to spend state funds for the statutorily-required purpose, it provided the coundes with more 
money than the original proposed change would have. As an example, Rockland County ’s 2007 local 
spending decreased 11% compared to 2006, and their ILSF distribution was reduced accordingly, 
from $866,024 to $771,120. This ll°/Woss was substantially less than the predicted 29% loss under

The ILSF Maintenance of Effort provisions: A current analysis
Since its 2008 preliminary analysis, NYSDA has continued to look at the workings of the 

ILSF and specifically its M O E provisions. Here, we present an analysis of  the M O E  provisions, how 
they have been administered, and their effectiveness in improving the quality o f  defense services

• litde information about whether localities are maintaining, much less improving, the quality

• little or no evidence that existing provisions are sufficient to guarantee that ILSF funds are

spending, may have encouraged some counties to maintain their local public defense spending. 
However, as a mathematical proxy for determining that localities have not allowed the quality of 
public defense services obtained with local funds to decline, the threshold provision exhibits at least

money they receive from the ILSF. The result is that the State has disbursed a large amount of state 
funds since the ILSF was created but has no idea what that money actually bought. It is impossible

The threshold test results in limited oversight o f county spending o f ILSF monies
Counties are not required to account for how they spent their ILSF distribution unless they 

spend fewer local funds than in the prior year. W hat this has meant in practice is that the State 
Comptroller has examined the spending of ILSF money in a very limited number o f  instances.

32 As is d iscussed further at footnote 68, in fra , the w ithho ld ing  o f  funds from W ash ington  Count) ' is em blem at ic  o f  rhe 
negative aspects o f  the fiscal penalty im posed  tor M O E  noncompLiance.
13 The law stated that fa il ing counties were  to receive “ the am ount such count)' would have received had such count)’ 
met the [threshold test] less the value ot the percentage decrease  in local t u n d s . .. expended  by each such count)’ in the 
ca lendar year [2007] as com pared  to the ca lendar year [2006].”
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Since ILSF reporting began, twenty-three counties have submitted initial ILSF forms that 
reflected a decrease in local spending. O f those, ten then submitted new data which showed local 
expenditures had increased, thereby avoiding examination o f  their ILSF spending. Tw o more 
counties avoided examination of their ILSF spending due to the averaging test legislatively mandated 
for the 2008 distribution. Only eleven counties have therefore been required to submit data on how 
they had spent their ILSF monies since distributions began.

Put in context, this means that of 174 submissions by localities in a three-year period, only 
eleven have resulted in any scrutiny of ILSF monies. Overall, those counties subject to scrutiny had 
received disbursements from the ILSF totaling $2,507,537, an amount equal to only 1.44% of total 
ILSF disbursements across these three years. Localities have never been required to describe how 
the remaining $171,030,230 has been spent (see Table 1).

Table 1: Oversight o f ILSF spending

Counties ILSF distribution to %  o f  ILSF
Total ILSF providing ILSF counties provid ing ILSF funding distribution  

Year distribution spending data spending data unreviewed accounted for

2005 151,551,719 0 50 $51,551,719 0 .0 0 %

2006 154,221,048 734 $1,138,491 $53,082,557 2 .1 0 %

2007 $67,765,000 415 $1,369,046 $66,395,954 2 .0 2 %

T otal $173,537,767 11 $2,507,537 $171,030,230 1.44%

Additionally, it should be noted that o f the eleven counties providing data, six were adjudged 
to have failed to account for their ILSF distribution sufficiendy, resulting ultimately in their failure 
of the M O E test. O f  the §2,507,537 in ILSF funds received by counties that was subjected to some 
level o f  scrutiny, only a fraction was ever accounted for as having been used to improve quality.

County reports submitted this year can be anticipated to reveal no greater information on 
how last year’s $76,944,550 was spent. In other words, despite the ILSF reporting requirements and 
the requirement that ILSF funds be used to improve quality o f  public defense representation, the 
State knows almost nothing about what it has gotten for its quarter-billion dollar ouday to date.

The threshold test results in no evaluation o f whether local spending maintains quality
W hen New York State delegated to its localities operational responsibility for providing 

public defense services, it delegated full fiscal responsibility to them as well.36 Perhaps for that 
reason, the State retained only negligible oversight o f  defense services. And even that trace o f

Clinton, Greene, Hamilton, Ontar io , Schoharie , Seneca , and W ayn e  counties.
Allegany, Colum bia ,  Rock land , and W ash ington  counties. 

i(' The hope o f  then-G overnor Rockefel ler and others that state “ revenue-shar ing” funds wou ld  prevent fiscal harm to 
local it ies (see, Approval M em o ran dum , reprinted in M cK inn ey 's  /965 S ession  L aw s o j N ew  York, p. 2117) obviously  proved 
illusory.
17 County L aw  §722 requires the govern ing  body o f  even ' count}' and N ew  York City to “place in operat ion  throughout
the county' a plan for provid ing counse l__” W hen  a locality' chooses ro p rov ide  representauon  through use o f  an
assigned counsel plan o f  a local bar assoc iauon, that plan m ust  be submitted ro rhe State (OCA). Count)' L aw  §722(3). 
Public defense programs o f  all tvpes are statutorily required ro subrrut annual reports to the judicial conference. Count)' 
L aw  §722-f ( l) .
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oversight, in practice, has been largely ignored. The report of the Kaye Commission tacitly 
acknowledged that review o f  whether assigned counsel programs operated pursuant to the requisite 
written plan had been lacking. In a lawsuit against the State and five counties for failure to provide 
constitutionally adequate public defense services, the N ew York Civil Liberties Union has noted the 
State’s lack of oversight w

As noted earlier, the legislation creating the ILSF did add a requirement that localities submit 
reports to the State Comptroller categorizing their expenditures as local, state, federal, or private.4" 
This provides information for determining whether or not localities have complied with the M OE 
provisions. But these ILSF reporting provisions have not been used by the State Comptroller to 
gather information about the quality of the public defense services being rendered. NYSDA believed 
at the time that the ILSF statute was passed that the State Comptroller was obligated by the statute 
to examine the quality of public defense representation. In our view, a fair reading o f  the provision 
that “a l l . .. state funds received by a county or city shall be used to improve the quality o f 
serv ices . . .” made quality the overarching guide to the expenditure of ILSF funds.'11 The State 
Comptroller adopted a much narrower view of the oversight required by the ILSF statute, and 
limited the information sought from localities accordingly. A m ong the results has been a continuing 
lack o f  reliable data about public defense services in New Y ork  State.112

The way the M O E  provisions have operated has served to undermine their intended 
purpose: to provide incentives to increase the quality o f  public defense by maintaining local 
expenditures and using ILSF money only for improvements. O f  the twenty-three counties that have 
at some point submitted data indicating they were in breach of the M OE threshold requirements, 
not one has ever suffered the statutory penalty: the total loss o f  ILSF funding for a year.

Since the M O E provisions came into force in 2005, the 57 counties and New York City have 
been assessed for M O E compliance in three years — 2006, 2007, and 2008 -  for a total o f  174 
assessments as noted above. Ultimately, on only six occasions have localities failed (see Table 2).

38 An appendix to the Kaye C om m iss ion 's  final report,  setting out interim proposa ls  for improv ing  public defense 
quality while await ing creation o f  an independent public defense  com m iss ion  oversee ing a statewide public defender 
system, called for, am ong  other things, “im m ed iate  steps to ensure  that, in accordance  with County  L aw  section 722(3),  
every1 existing county bar association ass igned counsel program in the State is operated pursuant to a written plan that 
has been filed with, reviewed and approved by O C A  [Office o f  Court Adm in is tra t ion ].” F in a l Im port to the CbieJ ju d g e ,  
supra  footnote 2, A d den dum , p. AD-4.
w See, Joe l  S tashenko, “ N Y C L U  Suit Seeks Reform  o f  D efense  for Ind igent,” N ew  York L aw  jo u r n a l  (N ovem ber 9, 2007) 
[“By g iv ing counties that responsib ili ty in 1965, but fail ing to provide adequate  funding or overs ight o f  the legal aid 
services system that has since evo lved , N ew  York  has ‘abd icated ' its responsib ili ty to ensure that criminal defendants 
have proper representation regardless o f  their abil ity to pay, accord ing  ro the suit.”]
‘Ul County L aw  §722 -f(2).
■" S ee e.g., letter from Jonathan E. Gradess to Christine Rutigl iano and John C larkson, Jan uary  27, 2004. Later, the Office 
o f  the State Com ptro l ler  conducted  an audit o f  the five localit ies receiv ing the highest percentage  o f  ILSF funds to 
determ ine whether they had “established appropriate  internal contro ls to ensure that ILSF program revenues and 
expenditures are accurately  recorded and reported in accordance  with statute and established gu idel ines .” T h e  word 
“quality” appeared nowhere  in the result ing report. Office o f  the State Com ptro l le r ,  A ccoun tin g a n d  R eporting f o r  Ind igen t 
L ega l D efense S erv ices ( 2 0 06 -M S - l ) ,  w ww.osc .sta te .ny .us/ loca lgov .nid it s/ sw r/2006m sl  .pdf .
J2 The Kaye Com mission  and T h e  Spangenberg  G roup  noted in 2006 the lack o f  rel iable data about the provis ion o f  
public defense services in N ew  York State. N Y S D A  has observed  that information  provided by localit ies to the Office 
o f  Court Adm inistrat ion under County Law  Artic le  18-B and information  provided to the State  Com ptro l ler  as required 
by rhe ILSF stamte sometim es differ, as noted su p ra  at footnote 22.
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Table 2: N u m b e r  o f  Counties Fai ling Maintenance  o f  Effort by year

Year o f  M O E  Com parison  Counties failing Counties failing
assessm ent Index year43 year44 test initially test u ltimately
2006 2005 2002 0 0

2007 2006 2005 1045 3 46

2008 2007 2006 1347 348

Totals 23 6

Counties escaped the loss of ILSF funding in a variety of ways, but fundamental to this 
process was that apparendy-noncompliant counties have consistendy been allowed to resubmit their 
reports. Across these years, all twenty-three coundes that certified information indicating they would 
be in breach o f  M O E requirements have been invited to resubmit, and all have done so. Some 
resubmitted multiple times.

Changes fell into two categories. Counties either submitted new data on how much they had 
spent from local sources on public defense, or they provided new information on how they had 
spent their disbursements from the ILSF. In fifteen instances, the resubmissions showed that the 
county in question had not failed the M OE test, contrary to the indications o f  their original 
submissions; these resubmissions were accepted by the State Comptroller.

In addition to the counties found compliant with the M O E requirements based on their 
resubmissions, two other counties were found compliant under the temporary three-year averaging 
test provided by the 2008 legislation.

As Table 3 illustrates, o f  the twenty-three counties that initially submitted reports indicating 
they would fail the M O E threshold test, only six were ultimately found noncompliant.

Table 3: H ow  Failing Counties W ere Saved
Com pliant Ultimate^

Counties failing N ew  local N ew  ILSF under 2008 found non
Year test initially spending data spending data legislation49 com pliant
2006 0 0 0 N/A 0

2007 10 350 4 51 N/A 3 52

2008 13 753 154 255 3
Totals 23 10 5 2 6

4-' The index year is a lways the prior yea r ’s net local expenditures.
44 The  comparison year is general ly  the year  prior to rhe index year, though in 2005 it was se lected ro be 2002.
4:1 Clinton, Cortland, Greene, H amilton, N iagara , Ontar io , Orange, Schoharie ,  Seneca ,  and W ayne  counties.
4<1 Schoharie , Seneca , and W ayne counties.
47 Albany, A llegany, Colum bia ,  D e law are ,  Fulton , G enesee ,  H erk im er , Madison, Rock land , Ulster, W arren , W ash ington, 
and Yates counties.
48 Allegany, Rock land , and W ash ington  counties.
49 The legislation only  applied to 2008.
M Cortland, N iagara ,  and O range counties.
31 Clinton, Greene, H amilton, and Ontar io  counties.
52 As d iscussed in fra  at p. 14 these counties received other state funding equiva lent to the withheld ILSF funds.
3' D e laware ,  G enesee ,  H erk im er , M adison , Ulster,  W arren , and Yates counties.
34 Columbia Count) ’.
33 Alban)' and Fulton counties.
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County spending on public defense has reduced relative to other spending
Overall county spending has increased considerably since the M O E has come into force. But 

the purpose of the M O E threshold provision was to ensure coundes remained committed to 
funding public defense. In this context, it is apt to ask whether spending on public defense has kept 
pace with other county spending. As county expenditures generally go up every year due to inflation 
and other factors, a county truly “maintaining its effort” would on average increase public defense 
spending in proportion to those other increases. By that measure, spending on public defense has 
declined despite the M O E requirement that counties sustain spending on public defense at least at 
prior levels.

In the time the M O E has been in force, counties have allowed public defense funding to 
decline to 0.3077% o f  county spending in 2007 — the lowest ever level since the ILSF began 
collecting data in 2002. Overall spending across all New Y ork ’s counties increased 13% between
2005 and 2007 — the first years for which data was collected for ILSF purposes. Spending on public 
defense increased 11%.56

The M O E provisions have created a paradox: while the vast majority o f  counties have 
fulfilled M O E requirements, average spending on public defense has actually gone down compared 
to other county spending. The table in Appendix C shows the percentage of public defense spending 
in individual counties for the six years for which data is available.

Before the current economic downturn, with the M OE in place, counties allowed local 
spending on public defense services to stagnate relative to other spending. This occurred despite the 
findings o f  the Kaye Commission, and new findings such as those o f  the National Legal Aid and 
Defender Association,5? that public defense services across the state continue to suffer from serious 
constitutional deficiencies.

Scrutiny o f state JLSF funds has been minimal even as to counties failing the MOE 
threshold test

Localities that fail the M OE threshold test must tell the State Comptroller how they spent 
ILFS money to improve quality of public defense services. The list set out in State Finance Law §98- 
b (4)(c)(u)5S of potential ways a locality might spend state money to improve quality can be traced to 
many existing public defense standards. 9 Those standards flesh out the statute’s general terms such 
as “ the expertise, training and resources made available to a tto rneys . . . ” and could be helpful in 
determining whether a county’s use of ILSF money had been used for something that improved 
quality. But examination o f  the county submissions seeking to satisfy the quality portion of the 
M OE test reveals a minimal level o f  scrutiny.

36 Accord ing  to rhe Office o f  the State Comptro ller ,  total count)' spending across the state in 2005  was 377,927,487,133. 
In 2007 it was S 88 ,232,43 5,294, an increase o f  13%. Local spending on public defense  in the same period increased from 
1243,755,567 to $271 ,531 ,462 , an increase o f  11%. Substantively  identical results are found w hen  N e w  York City is 
excluded. C om par isons between 2002 and 2007 -  2002 being the first vear that data were collected for the ILSF -  also 
yield substantia lly rhe same result.
3 7 See, N L A D  A, ju s  lice Im pa ired : T he im p a ct o j I h e S ta te o f N ew  York 's F a ilu re to E ffectively Im p lem en t th e R igh t to C oun sel — 
F rank lin  C ounty (2007),  see  also the series o f  report cards issued by N L A D A  as ro nine other N ew  Y o rk  State counties: 
w w w .nvsda .o rg/htm l/public de ten se .h tm l# R ep or tC ards .
38 These  categories are noted in full at pp. 3-4, supra.
59 The A BA 's  Ten P rincip les, su p ra  at footnote 28, are a dist illat ion o f  other vo lum inous A B A  standards. See, ABA, 
S tandard s f o r  C r im ina l ju s t i c e ,  P rov id in g D efense S erv ices  (3rd ed. 1990). O ther stare and national standards are avai lable on rhe 
internet at w w w .Mvsda .o rp/hrm l/defense se rv ices .h tm l# Siandards . inc luding N e w  York  State Bar Associat ion , S tandards 
f o r  P rovid in g M anda ted  R epresen ta tion  (2005) and N Y S D A , S tanda rd s fo r  P rov id in g C onstitu tiona lly a n d  S ta tu to rily  M anda ted  L ega l 
R epresentation in N ew  York S ta te  (2004).
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In many instances, it appears that localities can pass the M O E  test by attaching dollar 
amounts to vague descriptions of purported quality improvements. Here are just two examples.

One county reduced local spending by $13,675 -  almost 17% -  an amount comparable to 
what the county had received from the ILSF the previous year -  $18,043. Its initial report to the 
State Comptroller in February indicated that none o f  the ILSF monies had been spent to improve 
quality, and made no attempt to account for this. N Y S D A ’s analysis o f  the county's submissions 
indicates that the county had sustained a 26% increase in caseload during the reporting period. This 
should raise questions about the effect on quality o f  a substantial reduction in local spending at the 
same time.

Nearly a month after its first ILSF submission for the year, this county faxed a revised 
version, saying that a portion o f  the previous year’s ILSF distribution had been spent on increasing 
by about 15% the number of attorneys available for assignment. No explanation was made as to why 
the increase in available attorneys should require an investment o f  over $7,000 in a county where the 
total public defense budget is only $85,868, or how increasing the numbers of attorneys available for 
assignment increased the quality o f  representation.6"

Later the same day the county faxed yet another revision, accounting for additional money 
allegedly spent to improve quality, including funds spent to achieve a 10% increase in the average 
time spent with clients and payment of $75 an hour to assigned counsel attorneys for all cases -  
which for m isdemeanor cases would be in excess o f  the statutory rates.61 Based on these last-minute 
resubmissions, the county received its ILSF distribution for the year.62

Another county indicated in a resubmission that $313,144 o f  its 2007 ILSF distribution -  the 
exact amount initially unaccounted for — had been spent within the “other” category to improve 
quality. Acdons taken included: improvements to the organization o f  the court calendar to eliminate 
unnecessary waiting periods for assigned counsel, obtaining adjournments by e-mail and fax to 
eliminate unnecessary court appearances, and a greater effort to assign attorneys to local courts in 
their geographic area to reduce travel time and expenses. No details were provided as to how ILSF 
funds were used to bring about these changes, or how the measures, clearly designed to reduce 
county expenditures, improved the quality o f representation. The resubmission was accepted by the 
State Comptroller and the county received the entirety of its ILSF distribution.6

These examples are not exceptional. For other examples, see Appendix A.
The apparently minimal examination of how counties spent their ILSF money leads to the 

question: is the State Comptroller the appropriate entity to be charged with determining whether 
localiues are spending ILSF money in a way that improves the quality of public defense services?

The statute giving ILSF oversight to the State Comptroller did not increase the 
Comptroller’s staff or budget, and the office has worked diligentiy to perform the tasks required of 
it. The Comptroller’s office has also availed itself o f  N Y SD A ’s help and been receptive to some 
suggestions. The office, however, is not one that can be expected to have the expertise necessary' to 
assess public defense quality.

As assigned counsel have private practices thar impact their overall  work load , no assumption  can be made wirhour 
caseload data that m ore  attorneys ro assign ensures more time spent per client.
61 The  fee increase enacted in 2003 set rates o f  $60 pet hour for representation in m isdem eanor cases and S75 per hour 
for aU other cases. See, County  Law  §722-b (1). Under current law, paym ents above the statutory rate are perrrutred only 
in extraordinary c ircumstances and m ust  be authorized by the court.  See, Count)- Law  §722-b (3).
<a See Append ix  A at p. 4-5, regarding Hamilton Count) '.
a  Id., at p. 6, regarding O ntar io  Count)-.
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Legislative intervention has prevented application o f the penalty for failing the MOE 
provisions

The State Legislature has on more than one occasion suspended or modified application of 
the M OE provisions. In 2007, the counties of Schoharie, Seneca, and W ayne were found M O E 
noncompliant and received no ILSF distribution. A ll were fiscally “ restored,” however, in the state 
budget in the amount o f  their lost disbursements. As a result, these counties suffered no fiscal loss 
for failing the M O E requirements. Other counties actually received more money, because the ILSF 
money originally withheld from noncompliant counties is redistributed am ong those that comply/14

That the three counties still received state funding may well have undermined the deterrent 
value of the M OE provisions against supplanting. In 2008, several more counties were initially 
found noncompliant with the M O E  provisions and, as discussed above, the Legislature again 
stepped in.65 As a result, all six counties that have failed the M O E  provisions and faced the loss of 
ILSF funding -  which, while not the bulk of public defense expenditures, is considerable66 -  have 
eventually received from the State funding in amounts equal or close to what they would have 
obtained had they passed.

The 2008 legislative change in the penalty -  from total forfeiture of the ILSF distribution for 
a year to forfeiture o f  a substantially smaller percentage — has been proposed as a permanent change 
this year.6 Analysis o f  that change shows that, because local spending is always much greater than 
ILSF distributions, the changed penalties would be far smaller than the amount of local expenditures 
required to meet the M O E  threshold test. This is demonstrated in Table 4, which shows a real 
example from 2008.

Table 4: 2008 example o f reduction in ILSF distribution due to failure to meet MOE
County 2006 2007 Decrease Distribution if Distribution Reduction

NLE NLE in N LE M O E  had been following in
(Net local 06-07 met reduction due to distribution
expenditure] M O E  failure

Allegany $539,666 $486,882 (§52,784)
-9.8%

1138,036 $124,466 ($13,501)
-9.8%

As Table 4 shows, Allegany reduced local spending by 9.8% in 2007 compared to 2006. 
Under the percentage reducuon formula adopted last year, the county’s ILSF distribution was 
reduced by an amount directly proportionate to its reduction in local spending. The county spent 
9.8% less, so its ILSF d istnbuuon was reduced by 9.8%. The amount of the reduction intended to 
penalize the county ($13,501) was far less than what the county would have had to spend to meet 
M OE ($52,784). In other words, to receive an addiuonal $13,501 from the State, the county would 
have had to expend an addiuonal $52,784 from local sources. Such an investment would clearly be 
economically irrational from a purely fiscal point of view. The new system would thus provide no

64 Midyear, post-county-budget windfalls  earn ' rheir own ser o f  problems. T h e  am ount is unbudgeted  for; its use 
unplanned.
65 Such legislative actions also lend unfortunate credence ro rhe e rroneous beLief that rhe ILSF  is an aid program ro 
localities rather than a program designed to improve public defense services. The focus becom es “gett ing the counties 
their m oney” rather than “ using rhe ILSF  to improve rhe quali ty o f  public defense  serv ices .” Public  defense  p rogram s’ 
need for funding is undeniab le , as d iscussed in fra  at p. 13, bur the inrenr rhar counl ies  not supplant local spending with 
ILSF money, and that ILSF funds should be used for quality, should not be disregarded.
66 In 2006, passing counties received an ILSF distribution equ iva lent ro 21 %  o f  local spending on public defense. In 
2007, rhe figure was 25%. Data tor local spending in 2008 are nor yet available.
67 S. 56/A. 156, Part X  §1.
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fiscal incentive to meet M OE, but rather would make it rational for marginal counties to underspend 
and fail consciously.

Imposition o f any fiscal penalty for failing the MOE provisions deprives already-deficient 
public defense programs o f needed resources

Because no locality has been allowed to suffer the statutory penalty for failing the M O E 
provisions, the actual consequences of such a penalty cannot be studied. Whether actual loss o f any 
ILSF distribution for a year would lead to even greater deficiencies in a locality’s public defense 
program or would cause the locality to make up the difference is a matter of speculation. Whether 
applying the penalty would provide incentive to all localities to meet the M OE threshold test the 
next year is equally unknowable.

W hat is clear is that public defense programs in even' locality need more, not less, funding. 
Programs already experiencing a decline in their share of county spending need all the State funding 
that can be made available to them for improving services. No efficiency measures can give lawyers 
the time they need to represent 520 clients a year, well above national caseload standards.68 No 
streamlining of court calendars will allow proper investigation of cases if the public defense office 
has only one part-time investigator whose primary duty is to determine clients’ eligibility for services.

Conclusion: The MOE provisions of the ILSF fail to measure or ensure quality
The M O E threshold test is a crude measure. Instead o f  measuring quality in public defense 

services -  in terms o f  effective advocacy, contact with clients, or case outcomes -  it measures 
minimal financial commitment. Assuredly, quality defense services cannot come without adequate 
financial commitment, but the two are far from being the same thing.

Yet the fundamental problem with the M O E threshold provision is not that it doesn’t 
measure the right things, but that it doesn’t measure anything at all. The procedures surrounding 
county reporting to the Office o f  the State Comptroller have lacked precision. Failing counties have 
been given opportunities to “resubmit” their data until the desired result is achieved. This procedure 
has not been reserved to exceptional cases, but is a matter of established routine. Extreme examples, 
such as county reports changing hour by hour, to claim in the afternoon that improvements have 
been made when only that morn ing no improvements were reported, are a matter o f  public record.

The threshold test allows the vast majority o f  counties to escape even a low-level attempt at 
scrutiny o f  how they spend money from the ILSF. So long as they report that they have maintained 
local spending, they receive ILSF money; no effort is made to determine whether that money was 
invested in improving public defense quality.

The few times that counties have had to disclose how they used ILSF funds to improve 
quality, the statutorily-required provision and review of information has lacked rigor. The State 
Comptroller lacks expertise for evaluating quality o f public defense services.

These problems have rendered the M O E  provisions unsuccessful. In effect, counties have 
never been allowed to fail, and the M O E system has not been allowed to work.

f,tl W ash ington  Count)',  one o f  rhe five counties named as a defendant  in rhe N Y C L U  lawsuir, and one o f  rhe counties 
rhar failed to com ply  with the M O E  prov is ions for the 2008 distribution, w as also one o f  rhe counties studied by 
N LAD A. T h e  report card issued for W ash ington Count) ’ in N o vem b er  2007 stared: “The  m ixed felony and 
m isdem eanor caseload o f  the Public D efender  Office, at over 520 clients per ful l-ume equivalent counsel posit ion, far 
exceeds accepted national m ax im um  caseload srandards for a full-time atrorney. M oreover ,  this defic iency is 
com pounded  by rhe lack o f  any invesr iganve or secretaria l services, rhe existence ot which  is presum ed under rhe 
national srandards. ' ’ w w w .nysda .o rg/N Y  W ash ington County  3 .pdf.
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In the time that the M O E provisions have been in force, counties have received large 
amounts of state funding from the ILSF for public defense with no oversight of for how the funds 
were spent. Simultaneously, local public defense funding has languished relative to other county 
spending. Despite the ILSF reporting requirements and the requirement that ILSF funds be used to 
improve quality of public defense representation, the State knows almost nothing today about what 
it has gotten for its quarter-billion dollar ILSF ouday to date. The existing ILSF measures intended 
to improve the quality o f public defense in New York State are broken both in principle and in 
practice.

Proposal: Create an Independent Public Defense Commission now
N ew York ’s whole public defense system is broken, and has been for a long time. In 1998, 

NYSDA began, with the League of W om en Voters of N ew  York State, a series o f  hearings around 
the state to gather information on the condition of public defense services. In 2001, based on the 
results of those hearings and its decades o f  experience with the county-by-county system prescribed 
by Article 18-B of the County Law, N YSDA advised the State to create an independent public 
defense commission to oversee the distribution of state funds and the provision of public defense 
services .69 Following the Kaye Comm ission’s call for an Independent Public Defense Commission 
heading a statewide, fully and adequately state-funded public defense system, N YSD A  endorsed that 
even more comprehensive recommendation.

The list of issues exemplifying what was wrong with the system at the time of the 2003 
Summit [supra, end of footnote 9] is today identical.7" The needs that existed when the ILSF was 
created still exist. It is past time for the State to act on the Kaye Com m ission ’s recommendations.

Therefore, a plan for beginning the infrastructure for fundamental change — change that 
would supersede the ILSF entirely -  is outlined below.

w R esolving th e A ss ign ed  C oun se l F ee  Crisis, sup ra  at footnote 9, p. 28.
70 The full list was:

1) T h e  need for an independent Public Defense  Com m iss ion  inc lud ing the need for standards and oversight o f  
the public defense system (particularly now  whjle it will be in flux arising from present efforts to jett ison 
ass igned counsel programs).

2) The need for state f inancing o f  the public defense  system and resource parity  with the prosecution.
3) The quali ty o f  representat ion provided to clients.
4) High case loads and the concom itant  in terference with quality representation.
5) Lack o f  access ro invesugar ion and invest igators.
6) Lack o f  access ro experts .
7) Lack  o f  sentencing specialis ts and social workers.
8) The need for m andatory  quali ty training that is content specif ic  nor just  M C LE .
9) The myriad problems associated with late entry o f  defense  lawyers into cases.
10) The need for profess ional independence,  including interd icnng  patronage and conflicts o f  interest; assuring 

conflict free lawyers and systems.
11) Continuity  o f  representat ion, nor new lawyers at every court appearance.
12) Client visitation and invo lvem ent, inc lud ing client com m un ity  invo lvem ent in the design , maintenance, and 

administration o f  public defense  systems.
13) Issues surrounding the deprivation o f  counsel inc lud ing low  eligibili ty thresholds, m in ing  clients and families 

for money , judicial taking into account o f  spousal income, parental income, and abil ity  ro make bail as a 
precondit ion to rhe constitutional appo in tm ent o f  counsel.

14) The need to increase the scope o f  representat ion  to include appropriate  courts and collateral  matters including 
post conviction right to counsel (CPL 440).

15) D efense  invo lvem ent and partic ipation in criminal justice system planning.
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o The State should use $3 million annually from the Indigent Legal Services Fund over 
the next three years to phase in the Independent Public Defense Commission that 
will take over administration o f  public defense services in 2012. 

o The State should begin the infrastructure of the commission in this budget year.71

The Commission, after appointment, along with other related tasks, would for a three- 
year phase in period:

o hire staff and contractors,
o engage in a fair and unbiased system-wide evaluation,
o facilitate a process o f  se lf  evaluation,
o adapt the public defense case management system,
o adopt a uniform definition of a case,
o cost out the current system,
o identify and design proposed revenue streams,
o project the cost of standards-based improvements,
o identify and design economies of scale,
o develop a plan for regions,
o prepare performance standards, and
o prepare a staffing/implementation plan for the new system.

Thereafter, county and city fiscal l iab ility would be capped pursuant to an equitable formula and 
the state would administer a new public defense system covering criminal cases and adult fam ily  
court respondent representation.

71 Appendix D  shows die projected effect d iverting rhe S3 million wou ld  have on rhe am ount pro jected to be received by 
localities this year.
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Appendix A: Detailed Analysis of the Operation of the ILSF in 2007 and 2008

In 2007 ten counties failed to meet M O E  requirements. In 2008 the figure was 13 counties. In both 
years, failing counties were invited to resubmit their ILSF forms. These resubmissions gave counties 
an opportunity to revise the expenditure figures they presented, justify their shortfalls, or employ a 
number o f  other innovative solutions to the problem. Following this resubmission process, only 
three counties in both 2007 and 2008 were still in violation of M O E requirements.

The resubmission process allows us to see the auditing and accounting work of counties and the 
State Comptroller’s Office in operation. The picture painted is of a system which treats fiscal data 
casually and accepts questionable explanations for expenditures. Example after example illustrate 
the lack o f  guidance in the ILSF statute as to evaluating improvement of quality through use of the 
state funding received and show a lack of rigor in the accounting figures used to illustrate sufficient 
local expenditures.

2007
The 2007 ILSF submissions compared spending in 2006 to that in 2005.

2007Notable Findings
• Counties have been awarded ILSF funding after submitting data which indicate, either

explicitly or implicitly, that they are supplanting local funds with ILSF money.

• Counties have been allowed to make multiple ILSF submissions in order to avoid losing
ILSF funding. The State Comptroller’s Office has awarded ILSF' funding to counties even 
when the data in successive submissions has been contradictory.

• Counties have been allowed to attach dollar amounts to “improvement” initiatives without 
justification, allowing them to account for ILSF funding without showing how the money 
was spent.

• Counties have been allowed to claim that ILSF was spent on measures to improve quality 
even where the measures in question bear no relation to quality defense provision.

2007Notable Examples
A ll o f the N ew  York counties in the examples below  w ere fo u n d  to be in compliance with A40E requirements. A ll  
o f  these counties received  7 L JF  fund ing.

• Clinton County claimed in 2007 that quality had increased, even though the public
defender’s caseload had increased in complexity (including more felonies and fewer
misdemeanors) and funding had been reduced by over $20,000.
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•  In an early submission in 2007, Clinton County indicated it bad used ILSF monies to
supplant local funds. The form read “ [t]he reason that the ‘Net local funds’ decreased from
2005 to 2006 is that the State Aid increased, thereby reducing the net local funds.”

•  Hamilton County was awarded ILSF funding in 2007 after it reported local spending on 
public defense had been reduced by 17%, while the total num ber of criminal cases disposed 
in the county had increased by 26%. 100% of convictions in the county were obtained by 
guilty plea in both 2005 and 2006.

• Hamilton County was found compliant in 2007 based on an apparent one-day analysis of
client contact time which showed that attorneys had spent 10% more time with clients. No 
details o f  the analysis or its basis were presented. The amount invested in this 
“improvement” was held to be $8,587 — a figure apparendy found by calculating 10% o f  the 
county’s public defense budget.

•  Flamilton County argued in 2007 that increasing the number of attorneys available for 
assignment by 15% represented an “im provem ent” to its public defense system costing 
$7,260. No rauonale was provided for how this improved services, or why it cost exacdy 
this amount.

• After failing to account for $313,144 in ILSF funding, Ontario County argued in 2007 in a 
resubmission that it had spent exacdy this amount on improvements to the organizauon of 
the court calendar and increases in electronic communication.

•  An initial submission from Orange County in 2007 described the supplanting of local funds 
with ILSF monies. The County Attorney wrote that “ [t]he remaining gap between 2005 and
2006 expenditures is attributable to an increase in state funding by more than $200,000 in 
2006.” This increase was accounted for almost entirely by an increase in the ILSF 
distribution.

2007Details
Clinton County
Clinton County reduced spending on public defense by $20,999 in 2006, a reduction of 1.74%. On 
February 1, the county submitted documentation to the ILSF indicating that the reason for the 
shortfall was that the county had been supplanting local funds with ILSF monies. The form, signed 
by County Administrator M ichael Zurlo, read:

Actual expenditures in 2006 exceeded actual expenditures in 2005. The reason that 
the “Net local funds” decreased from 2005 to 2006 is that the State Aid increased, 
thereby reducing the net local funds.

The only “state aid” listed on the ILSF form was the previous year ’s ILSF distribution itself, totaling 
$267,839.

I’ agu 2 o f  1 2

Appendix A



On February 21, Clinton County submitted a second set of  ILSF forms with a different justification 
for their shortfall. In this submission the justification was that caseload had reduced in the county, 
resulting in a reduction o f  workload. The county did not attempt to account for the ways that it had

third stated that ILSF monies “ have not been used to supplant local funds” (page 7). A detailed 
accounting was provided showing how the county claimed it had spent the $267,839 it had received

•  $191,419 for m atching cases to attorneys with appropriate experience more effectively; the

•  $750 on reduced processing time for voucher payments and the appointment of a former 

No more specific documentation showing how exactly these monies were expended was included

defense system had actually increased. Although caseloads had gone down, it argued, the types of 
cases had become more complex, with increasing numbers of felonies and a homicide the previous 
year. Critically, the submission also acknowledged that funding had not increased to accommodate

Contrary to the statement made in the form, there is no possible way to interpret this set of  facts to 
mean that quality had improved. Clinton County’s final submission thus contained a frank 
statement to the effect that although the demands on public defense had increased, funding for the

The lack o f  quality accounting, the contradictory statements from one submission to the next, and 

(notwithstanding the improvements claimed elsewhere) make a finding that the county had met its

$11,720 in 2006, a reduction o f  1.77%. On February 28, the county submitted documentation to the 
ILSF indicating that quality had been improved by increased attorney-client contact and new
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efficiencies in the organization of attorney appointments. This submission did not account for the 
county’s enure ILSF disbursement, however.

A second submission by the county adjusted its local expenditure figure for 2006, indicating that 
local expenditures had in fact exceeded 2005 levels. The revised figure was based on addiuonal 
amounts spent for “personal services,” “contractual expenditures,” and “employee benefits” in the 
Public D efender ’s office which had not been indicated in the first submission. These revisions were 
not explained further.

Greene County
Greene County reduced spending on public defense by $42,095 in 2006, a reducuon of 7.64%. On 
February 26, the county submitted documentation to the ILSF which did not attempt to explain this 
shortfall. A second submission, dated March 19, showed that all the county’s ILSF distribuuon had 
been spent on increasing the quality of defense provision in the county.

The following expenditures were noted:
•  $1,205 on improving access to electronic legal research resources, CLE courses, reduced 

salary costs due to death of an employee, and new “on-site access to drug evaluators” 
provided by the county.

•  $49,050 on the hiring o f  a drug/alcohol rehabilitauon specialist to facilitate diversion from 
incarceration.

•  $53,955 on a new attorney to ensure all felony clients meet with attorney prior to going to 
court.

•  $40,000 on increasing the Public Defender to full-time. The county claimed this had 
resulted in more indictments being dismissed or reduced to misdemeanors.

Several o f  the explanations of ILSF spending do correlate with public defense quality. Increasing the 
amount of available attorney time through hiring and moving the Defender to full time comports 
with standards that call for defense programs to keep worldoads below an excessive level. (See, 
NYSDA, S tandards fo r  Providing Constitutionally and  S tatutorily M andated  L ega l S em ce s  (2004), Standard 
IV; New York State Bar Association, Standards fo r  Promding M anda ted  L ega l S em ce s  (2005), Standard G- 
1.) Similarly, obtaining the services o f  a specialist to facilitate non-incarcerative sentences should 
improve the quality o f  representation offered. (See, N YSD A  Standards III.C and VI.C (regarding 
funding salaries and training for sentencing specialists) and State Bar Standards H -l and 1-7.h 
(regarding support services and performance at sentencing)). However, m oney saved due to an 
employee’s death does not appear related to improving the quality o f  defense services.

Hamilton County
Hamilton County reduced spending on public defense by $13,675 in 2006, a reduction in local 
spending o f  almost 1 7%, and an amount comparable to the county's total ILSF distribution the 
previous year of $18,043, suggesting the possibility of  supplanting. Its first submission to ILSF was 
made on February 22 in which the county reported that none o f  the money from ILSF had been 
spent to increase quality, and made no attempt to account for this fact.

On March 13 at 10:57 a.m., a revised version o f  the February 22 submission was faxed to the ILSF. 
This submission accounted for $7,260 of the previous year’s ILSF distribution. The money had
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been spent on increasing “ [t]he number o f  A ttorney’s [m.] available for a ss ignm ent. . .by 
approximately 15%” (page 7).

On March 13 at 3:31 p.m., a third revision o f  the February 22 submission was faxed which noted 
$19,282 in spending on improvements to public defense in the county. The additional money was 
accounted for in two alterations to the second submission.

•  $8,587 had been spent on “a 10% increase in time spent with clients on an average [m'.],” a 
figure arrived at “ [b]ased on an analysis o f  the hours spent on or with each client prior to 
court appearances” (page 9). No details were given of how this analysis was conducted, nor 
was any justification attached to the dollar value assigned to the attorney time in question.

•  $3,435 was for the payment o f  $75 an hour to assigned counsel attorneys for all cases — 
above the mandated level of  $60 for m isdemeanor and $75 for felony work.

All three o f  Hamilton County’s submissions were typed onto the same ILSF form, with the 
signature of the County Administrator and a date o f  February 22.

No clear rationale was presented regarding how increasing the number o f  attorneys available for 
assignment increases quality; assigned counsel have private practices that impact their overall 
workload. Without those data, no assumption can be made that adding attorneys means more time 
spent per public defense client. The attachment of arbitrary figures to hastily produced “analyses” of 
attorney time should raise questions warranting an investigation of the basis for this claim and its 
presumed monetary value.

Further, no explanation was made as to why the increase in available attorneys should require an 
investment of over $7,000 in a county where the total public defense budget is only $85,868. The 
amount o f  assigned counsel fees is set by statute. While payment in excess of the statutory rates is 
permitted in extraordinary circumstances, such payment must be authorized by the court in which 
the representation is offered. See, County Law § 722-b (3). Nothing in the submission here indicates 
that this occurred.

Equally, the fact that Hamilton’s UCS submissions for 2005 and 2006 indicated an increase from 35 
dispositions in criminal cases to 44 (an increase o f  26%) should have raised suspicions that a 
reduction in local spending on public defense o f  almost 17% would mean that no matter how the 
ILSF funds were spent, quality could not have been improved.

Niagara County
According to its first ILSF submission, Niagara County reduced spending on public defense by 
$103,188 in 2006, a reduction in local spending of 6.26%. In this Feburary 26 submission, the 
county accounted for only $22,212 o f  their ILSF distribution o f  $365,112 as having been spent on 
quality improvements. The improvements made included increases in access to legal reference 
resources and the relocation of the Public Defender office, providing greater privacy to clients.

The county’s second submission dated March 20, however, contained new figures which showed the 
county had in fact met the Maintenance o f  Effort requirement by spending more in 2006 than 2005. 
The second submission stated that:
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In total, public defense expenditures were revised upward by over 5% in the resubmission. The 
revised accounting provided by the county shows increases in “personal services,” “equipment & 
capital outlay,” “contractual expenditures,” “employee benefits,” and “ bar association” expenditures.

Ontario County reduced spending on public defense by $144,767.08 in 2006, a reduction in local 
spending o f  10%. Its first submission to ILSF was made on February 21 in which the county 
accounted for only $5,000 o f  its total ILSF distribution o f  $318,144. This left the county with 
$313,144 unaccounted for. Additional claimed quality improvements including monitoring caseload 
levels, matching attorney experience to case complexity, and screening potential 18-B attorneys had

A second submission was made on M arch 15 in which the only change was to detail a number of 
efficiencies occurring in the public defense system. Improvements were said to be made in the 
organization of court calendars (without explanation of how this incurred expenditures) that resulted 
in 18-B attorneys spending less time in court. Electronic communication was also said to have 
become more common, so that adjournments did not always require attorney in-court time. The 
total amount spent on these “improvements” to the pubhc defense system was said to be exactly

Orange County submitted three ILSF forms in 2007. The first two reflected reduced expenditures 
of $284,175 and $109,175 respectively. In neither case was the county able to account for how it 
had spent its ILSF distribution. The third adjusted the county’s expenditure figures for both 2005 
and 2006 and showed increased expenditures o f  $35,050, meaning the county was not obliged to

Orange County’s ILSF distribution had increased from $686,838 to $852,878 across these two years. 
The remainder of the $200,000 is accounted for by small changes in Aid to Defense and Parole



Schoharie, Seneca, and Wayne Counties
These coundes were judged to have failed to meet the Maintenance of Effort requirement and were 
denied their ILSF distribution. This failure ultimately resulted in no penalty; amounts equal to those 
distributions were inserted in the 2007-08 State budget for those counties.
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2008
The 2008 ILSF submissions compared spending in 2007 to that in 2006.

In 2008, thirteen counties were initially at risk of not receiving their ILSF distribution. O f those, 
two counties were able to meet a one-time three-year averaging test under a 2008 statute and 
received all their ILSF monies (Albany and Fulton); three counties failed the averaging test and were 
penalized a portion o f  their ILSF distribution (Allegany, Rockland, and W ashington); only one 
county was able to demonstrate M O E  to the satisfaction of the Comptroller’s Office (Columbia); 
and the remaining seven counties resubmitted their ILSF filing to include additional expenses 
(Delaware, Genesee, Herkimer, Madison, Ulster, Warren, and Yates).

2008 Notable Examples

•  Genesee County included $4,352 in indirect costs for “ building and grounds cleaning and 
maintenance services” as part of  theii resubmission expenses.

•  Columbia County’s successful M O E submission indicated that the $24,156.86 in ILSF 
expenses used to add attorneys and staff to expedite the assigned counsel voucher 
submission process made it possible to attract more experienced attorneys to the program, 
thereby providing more qualified representation to clients.

•  Herkimer County, citing a breakdown in the vouchering process due to turnover in local 
justice court magistrates and new assigned counsel attorneys, found that $99,595.19 in 
vouchers for cases assigned in 2007 had not been processed in a timely manner and would 
be paid out o f  the 2008 budget but should be counted as local expenditures for 2007 so that 
they met the M O E  threshold.

•  Madison County initially included $25,854 as ILSF money spent to improve quality; 
however, in its resubmission, assigned counsel expenses increased $15,962 with no 
explanation for the source of that increase. No explanation o f  how ILSF was used to 
improve quality was therefore provided.

•  Warren County’s initial submission argued that the creation o f  the conflict defender office 
had increased quality within its public defense system. However, in its resubmission 
(presumably after this justification was not deemed satisfactory by the Comptroller), Warren 
County “elected to use [its] indirect cost fringe benefit rate to calculate the employee benefit 
amount which resulted in additional costs of $41,075.” Warren County also reported an 
additional invoice in the amount o f  $4,443 for undefined contractual expenditures.
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•  Delaware and Madison counties resubmitted their ILSF filings with higher expenses but

The following is an outline of the rationales provided by the eight counties that resubmitted and 
attempted to either meet M O E or articulated additional spending. For each county, where possible,

Columbia County reduced spending by $152,729 in 2007, a reduction of 18.55%. The county’s first 
submission on February 28 did not include any explanatory information about quality improvements 
in Part II. The county’s resubmission on March 21 listed ILSF expenditures to improve quality as

• §3,940 for Westlaw research costs and CLE funding for Public Defender, Conflict Defender

•  $52,360 for filling a vacancy in the Public Defender office; also implemented a Family Court

takes to pay vouchers. “This reduction in time allowed a greater number o f  and more

Columbia County’s resubmission on March 21 also showed a reduced 2007 ILSF allocation of

Delaware County reduced spending on public defense by $45,653 in 2007, a reduction o f  9.89%. 

resubmission showed $586,979 in assigned counsel expenses, resulting in $467,294 2007 local

Genesee County reduced spending on public defense by $ 19,859 in 2007, a reduction of 2.60%. In a 
handwritten resubmission on May 21, Genesee County changed 2007 local spending to $767,144 
against $763,322 in 2006 local spending. The $23,681 increase in local spending is outlined in a 
document which includes “2007 Indirect Costs Incurred” for the public defender and assigned 
counsel programs. Included in these indirect costs is $4,352 for “Building and Grounds for cleaning

Herkimer County reduced spending on public defense by $81,894 in 2007, a reduction o f  23.63%. In 
a letter to the Comptroller dated April 1, 2008 (with no attached ILSF resubmission), the assigned 
counsel administrator stated that due to a high level o f  turnover among justice court magistrates and



new assigned counsel attorneys, the vouchenng system had become extremely delayed. New 
attorneys were not submitting their vouchers in a timely manner and new magistrates, unfamiliar 
with the voucher process, were not expeditiously submitting the vouchers for payment and in some 
instances had signed vouchers and returned them to the attorneys without forwarding them on to 
the county for payment. According to the Assigned Counsel Administrator:

An interim review which I have conducted relative to the first three (3) months of 
2008 reveal that 211 vouchers totaling $99,595.19 have been processed through my 
office which were assigned in 2007. Approximately 1 /3 of such 2007 assignments 
have been paid by the County with the remaining 2/3 of such 2007 vouchers having 
been just recently processed by my office and are en route to the Auditor’s Office 
for payment, meaning the vouchers are currently en route to the Courts, in the hands 
of the Court or en route from the Courts to the Auditors.

The document states that there were “an unusually large number of 2007 assignments which will be 
paid out o f  the 2008 budget.” However, the Herkimer County resubmission does not provide an 
updated 2007 local spending amount to reflect these addiuonal vouchers.

Madison County
Madison County reduced spending on public defense by $3,234 in 2007, a reduction o f  0.64%. This 
first submission on February 28 listed expenditures concerning expenditures o f  ILSF money as 
follows:

•  $5,600 for legal research computer program upgrades.

•  $9,654 for increase in staffing costs for four new public defender office attorneys.

•  $9,600 for relocating to larger office space for easier access by clients; $2,400 in experts for 
18-B attorneys and $3,000 for experts in Public Defenders Office.

•  $1,000 for an increase in liability insurance costs to the Public Defenders Office.

Madison County’s resubmission on March 18 raised 2007 local spending to $517,393 against 
$504,665 in 2006 local spending. This increase was due to a $15,962 increase in the Assigned 
Counsel expenses articulated in Part A, Section II, with no other justification or explanation.

Although Madison County ’s first ILSF submission included information about how they spent some 
ILSF funds, their resubmission showed an increase in spending and as such did not require a 
showing as to ILSF money used to improve quality. It appears as though they attempted to meet 
MOE, and having failed to do so — by not accounting for all $130,840 received from the ILSF in
2007 and/or by positing liability insurance increases as quality improvement measures — instead 
included additional expenses not articulated in the original submission.

Ulster County
Ulster County reduced spending on public defense by $75,915 in 2007, a reduction of 3.71%. In a 
letter dated March 12, 2008, the Ulster County Treasurer stated:

As noted on page 7 of our original 2007 annual report, the 2006 annual report 
contained 14 months of expenditures due to a change in our procurement process.
In the last quarter of 2006, the County Auditor had requested the vouchers for the
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18-B program to be paid on an accrual basis starting with the beginning o f  2007.
This resulted in vouchers that were paid in January and February o f  2007 that were 
for 2006, expensed in 2006. This same procedure was not done in January and 
February 2006. Based on the process used, we reviewed vouchers in January and 
February 2006 and found that $79,780 was in fact 2005 expenses. W e have made the 
necessary changes to the 2006 and 2007 reports and thank you for your cooperation.

Therefore, Ulster County’s resubmission showed $1,968,069 in 2007 local spending against 
$1,964,204 in 2006 local spending.

Warren County
Warren County reduced spending on public defense by $41,647 in 2007, a reduction of 5.41%. The 
February 28 submission as to use of ILSF funds to improve quality stated:

Assignments o f  cases which are a conflict to the Public D efender ’s Office have been 
changed from an 18-B assignment to a conflict defender program. Warren County 
has contracted with private defense firms to be conflict defenders in all local courts 
and in Warren County Family Court. Each law firm selected is not a solo practice 
firm. This allows for more expertise in the cases assigned.

As this argument was apparendy not persuasive to the State Comptroller, the Warren County 
Treasurer resubmitted on March 14 and stated:

We have elected to use our indirect cost fringe benefit rate to calculate the employee 
benefit amount which resulted in addiuonal costs o f  $41,075. W e would also Like to 
report an addiuonal 2007 invoice which was not initially included in contractual 
expenditures in the amount o f  $4,443. The net result of these amendments is a 
$45,518 increase in total expenditures.

Therefore Warren County’s resubmission showed $773,511 in 2007 local spending against $769,640 
in 2006.

Yates County
Yates County reduced spending on public defense by $21,201.24 in 2007, a reduction of 9.12%. 
Yates County’s May 24 resubmission showed an increase in Public Defender expenses which was 
outlined as:

Personal Services:
Alternatives to Incarceration $7,338.09 

Contractual Expenditures:
Cost Allocation to PD $15,971.00
Alternatives to Incarceration $228.76 

Employee Benefits $232.43
Total $23,770.28

Yates County’s handwritten resubmission also stated that an additional $2,550 was received in State 
Funds for Alternatives to Incarceration. Therefore Yates County’s resubmission showed 
$232,457.04 in 2007 local spending against $232,438 in 2006 local spending.
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Appendix B: NLE & ILSF Trends 2002-2008
[From  T able la , NYSDA, H o w  the In d ig e n t L egal Services F u n d  Functions: A P relim inary D a ta  Analysis  (2008), p. 3]

2002 2003
Net Local Expenditures 
2004 2005 2006 2007

$ 215,892,783 $ 228,731,153 $ 280,588,598 $ 244,924,822 $ 264,053,972 $ 271,399,431

1 yr $ Change 
1 yr % Change

$ 12,838,370 
5.95%

$ 51,857,445 $ 
22.67%

(35,663,776)
-12.71%

$ 19,129,150
7.81%

$ 7,345,459
2.78%

2 yr $ Change 
2 yr % Chanqe

$ 64,695,815 $ 
29.97%

16,193,669

7.08%
$ (16,534,626)

-5.89%
$ 26,474,609

10.81%

3 yr $ Change 
3 yr % Chanqe

$ 29,032,039

13.45%
$ 35,322,819

15.44%
$ (9,189,167)

-3.27%

4 yr $ Change 
4 yr % Chanqe

$ 48,161,189
22.31%

$ 42,668,278
18.65%

2002-2007 $ Change 
2002-2007 % Change

$ 55,506,648
25.71%

Indigent Legal Services Fund Distributions 
2005 2006 2007 2008

(Based on 2004 (Based on 2005 (Based on 2006 (Based on 2007 
NLE) NLE) NLE) NLE)

$ 51,551,719 $ 54,221,048 $ 67,765,000 $ 76,944,551

1 yr $ Change 

1 yr % Chanqe

$ 2,669,329 $ 13,543,952 $ 9,179,551 
5.18% 24.98%  13.55%

2 yr $ Change 
2 yr % Chanqe

$ 16,213,281 $ 22,723,503 
31.45%  41.91%

2005-2008 $ Change 
2005-2008 % Change

$ 25,392,832 
49.26%





Appendix C: Local public defense spending as a percentage o f county spending

% in 02 % in 03 % in 04 % in 05 % in 06 % in 07
Change 
02 to 07

Change 
05 to 07

Albany 0.5704% 0.6300% 0.8035% 0.6609% 0.8367% 0.6528% Increase Decrease

Allegany 0.4529% 0.4888% 0.6036% 0.5659% 0.6252% 0.5765% Increase Increase

Broome 0.6430% 0.6571% 0.8937% 0.7225% 0.8616% 0.7747% Increase Increase

Cattaraugus 0.4389% 0.5420% 0.6651% 0.6335% 0.6792% 0.6379% Increase Increase

Cayuga 0.3157% 0.3112% 0.5378% 0.4186% 0.4331% 0.4034% Increase Decrease

Chautauqua 0.4880% 0.4742% 0.5303% 0.5910% 0.5223% 0.4622% Decrease Decrease

Chemung 0.5682% 0.5556% 0.8875% 0.6848% 0.7881% 0.7000% Increase Increase

Chenango 0.4163% 0.4520% 0.4247% 0.5033% 0.4942% 0.4291% Increase Decrease

Clinton 0.7112% 0.6620% 1.0277% 0.8567% 0.8555% 0.7606% Increase Decrease

Columbia 0.6219% 0.5708% 0.6886% 0.5982% 0.7856% Increase Increase

Cortland 0.5940% 0.6170% 0.7762% 0.7948% 0.7274% 0.7200% Increase Decrease

Delaware 0.2225% 0.2690% 0.4375% 0.4447% 0.4446% 0.4566% Increase Increase

Dutchess 0.9972% 0.9628% 1.0245% 0.8435% 0.9979% 0.9053% Decrease Increase

Erie 0.4051% 0.3968% 0.7253% 0.6071% 0.6296% 0.5351% Increase Decrease

Essex 0.1845% 0.3766% 0.5720% 0.5051% 0.4915% 0.5988% Increase Increase

Franklin 0.4952% 0.4709% 0.5765% 0.4605% 0.3768% 0.5642% Increase Increase

Fulton 0.2974% 0.2774% 0.3581% 0.3772% 0.6174% 0.4854% Increase Increase

Genesee 0.5841% 0.6066% 0.7875% 0.6751% 0.7128% 0.5586% Decrease Decrease

Greene 0.5031% 0.3795% 0.6892% 0.7093% 0.5896% 0.7305% Increase Increase

Hamilton 0.2483% 0.2475% 0.6279% 0.6180% 0.4968% 0.5897% Increase Decrease

Herkimer 0.2238% 0.2344% 0.3518% 0.4053% 0.4243% 0.4139% Increase Increase

Jefferson 0.6887% 0.5598% 0.7552% 0.7101% 0.6751% 0.5513% Decrease Decrease

Lewis 0.2685% 0.2935% 0.3278% 0.2519% 0.2520% 0.2584% Decrease Increase

Livingston 0.4033% 0.3563% 0.5302% 0.4265% 0.3877% 0.4319% Increase Increase

Madison 0.5969% 0.5768% 0.7142% 0.5387% 0.5904% 0.5218% Decrease Decrease

Monroe 0.5801% 0.6463% 0.7099% 0.6543% 0.5502% 0.5534% Decrease Decrease

Montgomery 0.2982% 0.2858% 0.4290% 0.4327% 0.5384% 0.5601% Increase Increase

Nassau 0.2091% 0.2130% 0.2501% 0.2264% 0.2541% 0.3050% Increase Increase

New York 0.2751% 0.2802% 0.3146% 0.2418% 0.2529% 0.2366% Decrease Decrease
City
Niagara 0.4451% 0.4570% 0.4970% 0.5305% 0.5447% 0.4703% Increase Decrease

Oneida 0.8052% 0.8261% 0.9307% 0.8246% 0.7188% 0.7076% Decrease Decrease

Onondaga 0.4444% 0.4581% 0.6336% 0.5496% 0.4732% 0.4692% Increase Decrease

Ontario 0.4829% 0.5060% 1.0696% 1.0231% 0.8941% 0.7804% Increase Decrease

Orange 0.4800% 0.5128% 0.6907% 0.4752% 0.4644% 0.5035% Increase Increase

Orleans 0.3627% 0.3902% 0.6734% 0.7609% 0.7063% 0.7758% Increase Increase

Oswego 0.3300% 0.3582% 0.5764% 0.5970% 0.6702% 0.6113% Increase Increase

C-1



Otsego 0.7019% 0.7236% 0.9440% 0.8517% 1.0272% 0.9129% Increase Increase

Putnam 0.5748% 0.4604% 0.5280% 0.4681% 0.4965% 0.5132% Decrease Increase

Rensselaer 0.4674% 0.4961% 0.6355% 0.5472% 0.5214% 0.4962% Increase Decrease

Rockland 0.5226% 0.5827% 0.6871% 0.5212% 0.5372% 0.4510% Decrease Decrease

St. Lawrence 0.5935% 0.8107% 1.0117% 0.9615% 0.9211% 0.7500% Increase Decrease

Saratoga 0.4657% 0.5052% 0.5949% 0.4675% 0.5263% 0.4233% Decrease Decrease

Schenectady 0.6729% 0.7602% 0.9451% 1.0039% 1.0242% 0.8908% Increase Decrease

Schoharie 0.3971% 0.4393% 0.5918% 0.6637% 0.4635% 0.6550% Increase Decrease

Schuyler 0.4996% 0.5825% 0.7651% 0.8921% 0.7545% 0.6479% Increase Decrease

Seneca 0.5432% 0.7206% 0.7033% 0.5696% 0.4950% 0.6868% Increase Increase

Steuben 0.5147% 0.5744% 0.7057% 0.7332% 0.6729% 0.6211% Increase Decrease

Suffolk 0.3787% 0.3662% 0.4187% 0.3674% 0.3605% 0.3674% Decrease Decrease

Sullivan 0.7417% 0.6881% 0.9044% 0.7449% 0.7500% 0.7122% Decrease Decrease

Tioga 0.4252% 0.4196% 0.4502% 0.4852% 0.4859% 0.4856% Increase Increase

Tompkins 0.7171% 0.8344% 1.1092% 0.9516% 0.9683% 0.8329% Increase Decrease

Ulster 0.5526% 0.5291% 0.6423% 0.5924% 0.6490% 0.6324% Increase Increase

Warren 0.3351% 0.3165% 0.5016% 0.6446% 0.6331% 0.5400% Increase Decrease

Washington 0.2909% 0.2938% 0.4672% 0.3923% 0.4364% 0.3411% Increase Decrease

Wayne 0.8310% 0.8523% 0.9571% 0.9018% 0.8743% 0.9798% Increase Increase

Westchester 0.5941% 0.6700% 0.9035% 0.6841% 0.7389% 0.6490% Increase Decrease

Wyoming 0.2621% 0.2980% 0.2879% 0.2647% 0.2656% 0.2633% Increase Decrease

Yates 0.4440% 0.4728% 0.7396% 0.5964% 0.6583% 0.5553% Increase Decrease

Upstate 0.4623% 0.4815% 0.6131% 0.5313% 0.5488% 0.5265% Increase Decrease
Whole state 0.3230% 0.3321% 0.3925% 0.3128% 0.3254% 0.3077% Decrease Decrease



Appendix D: Projections of Per-County Share of $3 Million from ILSF for 
Beginning the Independent Public Defense Commission

$ 3 Million Cost Projections fo rtb e  Independent Public Defense Commission from each county 
using the Office of the State Com ptroller Projected Percentage distribution o f 2008 ILSF (distributed in 2009)

County

2006 
% of ILSF 
(Note 1)

Percent 
of $3 Million

2007 
% of ILSF 
(Note 1)

Percent 
o f $3 Million

Avg Used 
fo r 2008 

ILSF 
Projection 
(Note 2)

Percent 
o f $3 Million

Projected ILSF 2008 
D istribution (Note 3) 

$76,478,074

ILSF Projection 
Minus % of $3 Million 

Using Avg fo r 2008 ILSF

Albany 1.4 90% $ 44,701 1.387% $ 41.601 1.438% $ 43.151 $ 1,100.044 $ 1,056,892
Allegany 0.204% $ 6,131 0.179% $ 5,377 0.192% S 5.754 $ 146.690 $ 140,936
Broome 1.303% $ 39,085 1.267% $ 38.016 1.285% $ 38.551 $ 982,756 $ 944.206
Cattaraugus 0.406% $ 12.193 0.417% $ 12.516 0.412% $ 12,355 $ 314,956 $ 302,601
Cayuga 0.208% S 6,226 0.210% $ 6.312 0.209% $ 6,269 $ 159.814 $ 153,545
Chautauqua 0.479% $ 14,358 0,475% $ 14.238 0.477% $ 14.298 $ 364,493 $ 350,195
Chemung 0.536% s 16,094 0.537% $ 16,102 0.537% s 16,098 $ 410.389 $ 394.29 0
Chenango 0.142% $ 4,250 0.143% $ 4.285 0.142% $ 4,268 $ 108,792 $ 104,525
Clinton 0.450% $ 13,507 0.438% $ 13.150 0.444% $ 13,329 $ 339.781 $ 326,452
Columbia 0.312% $ 9,354 0.247% $ 7,406 0.279% $ 8,380 $ 213,630 $ 205,250
Cortland 0.251% $ 7,525 0.306% $ 9,187 0.279% $ 8,356 $ 213,014 $ 204,658
Delaware 0.175% $ 5.245 0.172% $ 5,161 0.173% $ 5,203 $ 132,640 $ 127,437
Dutchess 1.467% $ 44,002 1.446% $ 43.382 1.456% $ 43,692 $ 1,113,820 $ 1.070,128
Erie 2.959% $ 88,775 2.883% $ 86,496 2.921% $ 87.636 $ 2,234.065 $ 2.146.430
Essex 0.181% $ 5,422 0.185% $ 5.541 0.183% $ 5,481 $ 139,726 $ 134.245
Franklin 0.122% $ 3,672 0.179% $ 5,366 0.151% $ 4.519 $ 115,194 $ 110,675
Fulton 0.204% $ 6,111 0.173% $ 5,198 0.188% $ 5.654 $ 144,148 $ 138 494
Genesee 0.289% $ 8,672 0.282% s 8.472 0.286% $ 8.572 $ 218,531 $ 209,959
Greene 0.193% $ 5,780 0.237% $ 7.119 0.215% $ 6,449 $ 164,412 $ 157,963
Hamilton 0.026% $ 771 0.033% $ 983 0.029% $ 877 $ 22,345 $ 21.469
Herkimer 0.131% $ 3.937 0 146% $ 4,381 0.139% $ 4.159 $ 106,033 $ 101,873
Jefferson 0.371% $ 11,118 0.376% $ 11,286 0.373% $ 11.202 $ 285,581 $ 274.378
Lewis 0.083% $ 2,501 0.093% $ 2,793 0.088% $ 2.647 $ 67.478 $ 64.831
Livingslon 0.180% $ 5.402 0 207% s 6,214 0.194% $ 5.808 $ 148.057 $ 142.249
Madison 0.191% $ 5.734 0.190% $ 5,714 0.191% s 5.724 $ 145,917 $ 140,193
Monroe 3.040% s 91,203 2.983% $ 89,483 3.011% $ 90.343 S 2,303,085 $ 2,212.742
Montgomery 0.165% $ 4,961 0.172% $ 5,158 0.169% $ 5,060 s 128,982 $ 123.922
Nassau 2.850% $ 85,504 3.421% $ 102,639 3.136% $ 94.071 $ 2,398.135 $ 2.304.063
Niagara 0.626% $ 18,790 0.610% $ 18,292 0.618% $ 18,541 $ 472.669 $ 454.128
Oneida 0.903% $ 27,091 0.960% $ 28,791 0.931% $ 27.941 $ 712.284 $ 684.343
Onondaga 1.898% $ 56,953 1.851% $ 55,532 1.875% $ 56,243 $ 1,433.775 $ 1,377.532
Ontario 0.489% $ 14,683 0.524% $ 15,714 0.507% $ 15,198 $ 387,450 $ 372,251
Orange 1.029% $ 30,884 1.356% $ 40,668 1.193% $ 35.776 $ 912.029 $ 876.253
Orleans 0.173% $ 5,194 0.183% $ 5,485 0.178% $ 5.339 $ 136.110 $ 130,771
Oswego 0.399% $ 11,976 0.389% $ 11.655 0.394% $ 11.816 $ 301,216 $ 289.400
Otsego 0.342% $ 10,265 0.337% $ 10.119 0.340% $ 10.192 $ 259.816 $ 249.624
Putnam 0.264% $ 7,931 0.257% $ 7,712 0.261% $ 7.822 $ 199.397 $ 191.576
Rensselaer 0.4 96% $ 14,885 0.503% s 15.076 0,499% $ 14,980 $ 381,889 $ 366,908
Rockland 1.311% $ 39,325 1.130% $ 33,895 1.220% $ 36,610 $ 933.287 $ 896.677
St. Lawrence 0.517% $ 15.510 0.517% $ 15,498 0.517% $ 15,504 $ 395,242 $ 379,738
Saratoga 0.383% $ 11.475 0.391% $ 11,726 0.387% $ 11.600 $ 295,726 $ 284.126
Schenectady 0.962% $ 28.862 0,945% $ 28.357 0.954% $ 28,610 $ 729,334 $ 700.725
Schoharie 0.097% $ 2,912 0.134% $ 4.026 0.116% $ 3.469 $ 88,437 $ 64,968
Schuyler 0.089% $ 2,666 0.088% $ 2.629 0.088% $ 2,648 $ 67.500 $ 64,852
Seneca 0.118% $ 3,528 0.136% s 4.075 0.127% $ 3.801 $ 96,905 $ 93,104
Steuben 0.393% $ 11,788 0.386% $ 11,570 0.389% s 11,679 $ 297.722 $ 286,043
Suffolk 3.645% s 109,358 3.859% $ 115.774 3.752% $ 112,566 $ 2.869.607 $ 2.757.041
Sullivan 0.509% $ 15,279 0.496% $ 14.893 0.503% $ 15,086 $ 384,590 $ 369.504
Tioga 0.131% $ 3,930 0.128% $ 3.831 0.129% $ 3,881 $ 98.933 $ 95,052
Tompkins 0.551% $ 16,537 0.539% $ 16.157 0.545% $ 16.347 $ 416,722 $ 400,375
Ulster 0.774% $ 23,222 0.725% $ 21,735 0.749% $ 22.479 $ 573.045 $ 550,566
Warren 0.291% $ 8.744 0.285% $ 8.543 0.288% $ 8,643 $ 220,343 $ 211,699
Washington 0.173% $ 5,185 0.148% $ 4.437 0.160% $ 4,811 s 122,655 $ 117,843
Wayne 0.430% $ 12,898 0.514% $ 15.418 0.472% $ 14.158 $ 360,927 $ 346,769
Westchester 5.773% $ 173,203 5 636% $ 169,070 5.705% $ 171,136 $ 4,362,724 $ 4,191.587
Wyoming 0.093% $ 2,779 0.094% $ 2,829 0.093% $ 2,804 $ 71,487 $ 68,683
Yates 0.088% $ 2,641 0.086% $ 2,567 0.087% $ 2,604 $ 66,384 S 63.779
New York City 58.642% $ 1,759,271 58.012% $ 1.740.349 58.327% $ 1,749.810 $ 44,607,361 s 42,857,551

Total 100% $ 3,000,000 100% $ 3,000,000 100% $ 3,000,000 $ 76,478,074 s 73,478,074

Non-NYC Total 41.358% $ 1,240,729 41.988% $ 1,259,651 41.673% $ 1,250,190 $ 31,870,713 $ 30,620,523

Note 1 -"%  of Total" - the net local expenditures of an individual county/city divided by the total of all net local expenditures, rounded to 3 decimal 
places - represents the proportionate share of the ILSF funds to be distributed - "Total'’ is sum of individual county/cityshares

Note 2 - "Average %" - since each county's percentage share of statewide indigent legal service expenditures varies from year to year, the Comptroller has 
used an average of their 2006 and 2007 percentages to calculate the 2008 distribution - actual 3/31/09 distribution will be based on 2008 net local 
expenditures (see Comptroller's bulletin for more details)

Note 3 - $76,478,074 is the estimated balance in the ILSF at 12/31/08 available for distribution to counties.

Based on information provided by OSC dated January 16. 2009; received January 23. 2009


