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Foreword

For all those com m itted  to justice, w h ich  I h op e includes all A m erican s, this is a 

v ita l b o o k  b y  the nation ’s lead in g scholar on  in d igen t defense system s. F o r m ore 

th an  40  years, D ean  N o rm an  Lefstein  has studied p u b lic  defense in  the U .S . A fter 

serv ing as a p u b lic  defender at one o f  the best defender organizations in  the nation  in  

W ash in gton , D .C .,  he becam e a scholar and w riter, a consultant to the A m erican  B ar 

A ssociation  and The C o n stitu tio n  Project, am on g other organizations, and an expert 

w itness in  cases p ertain in g to in d igen t defense. H is b o o k  is tru ly  the first o f  its k in d  in 

a sorely u nderstud ied  field.

O u r nation ’s p u b lic  defense system s in  state courts, w ith  few  exceptions, sh ou ld  be a 

source o f  great em barrassm ent fo r all o f  us: judges, bar associations, law yers, p u b lic  

o fficials, and all other citizens. F o r nearly  h a lf  a century, a lm ost every  state has persis­

ten tly  u n d erfu n d ed  p u b lic  defenders and private law yers w h o  represent the ind igent 

in  crim inal and ju ven ile  cases. Such  w idespread resistance to the clear m andate o f  the 

C o n stitu tio n , as articu lated  in  the U .S . Suprem e C o u rt ’s sem inal 1963 right-to-counsel 

G ideon  decision  and its p ro g en y  has, in  effect, created one o f  ou r legal system ’s m ost 

sham efu l deficiencies, greatly  exacerbated b y  the C o u r t ’s unrealistic and d am agin g 1984 

decision  in S trick la n d  v. W ashington, w h ich  failed  to im pose m ean in gfu l and enforce­

able standards to ensure the effective assistance o f  counsel.

This un disputed  and sad state o f  affairs underm ines, indeed vitiates, respect fo r  the rule 

o f  law  both  here at h om e and abroad and m akes a statem ent to the w o rld  about w h o 

w e are as a peop le and a society, a statem ent that w e m ust no lon ger tolerate.

In  this book , D ea n  Lefstein  show s us a v iab le w a y  forw ard , exam in in g  n ot o n ly  the 

p rob lem  o f  u n d erfu n d in g  b ut also the structural problem s in ou r p u b lic  defense 

system s, in clu d in g  the lack  o f  independence and control over intake and the absence o f  

the private bar’s role as an essential “ safety valve” to avo id  overw h elm in g caseloads.

This b o ok  serves as an insistent w ake-up  call fo r  all o f  us, particu larly  fo r  law yers 

and ju dges w h o have taken an oath that w e w ill never reject o r ignore the causes o f  

the oppressed or defenseless. F o r too lon g, w e have tolerated , th rough  ignorance or 

design, system s o f  in d igen t defense th at vio late  the C o n stitu tio n , ou r ow n  R u les o f  

Professional C o n d u ct, and com m on  standards o f  h u m an  decency.

D ea n  Lefstein ’s portra it o f  ou r nation ’s in d igen t defense system s is n ot to ta lly  negative. 

H e  provides exam ples o f  excellent program s that have succeeded in  overcom in g exces­

sive caseloads and other im p edim en ts to justice. H e  thus prescribes fo r  us a clear v ision  

o f  a m ore p ro m isin g  future. The challenges are im m ense and the cause is unpopular.
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T h e p rim ary  resp on sib ility  fo r  ach ieving m ean in gfu l im provem ents u n qu estion ab ly  

rests u p on  the shoulders o f  a profession  that claim s, but in  this con text has too often 

ignored, its honorable professional calling and noble history.

William S. Sessions
Partner, H o llan d  &  K n ig h t L L P ; D irector, Federal B ureau  o f  Investigation , 19 8 7 -19 9 3 ; 

Ju d g e , U n ited  States D istrict C o u rt  fo r  the W estern D istrict o f  Texas, 19 7 4 - 19 8 7 , C h ie f  

Ju d g e , 19 8 0 -19 8 7 ; U n ited  States A ttorney, W estern  D istrict o f  Texas, 19 7 1- 19 7 4
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Preface

For the crim inal justice system  to w o rk , adequate resources m ust be available fo r 

po lice , prosecutors and p u b lic  defense. This tim ely, incisive, and im p ortan t b ook  

b y  Professor N o rm an  Lefstein  looks carefu lly  at one leg o f  the justice system ’s “three­

legged stool”— p u b lic  defense— and the ch ron ic  overload o f  cases faced  b y  pu b lic  

defenders and other law yers w h o represent the ind igent. Fortunately, the pub lication  

does far m ore than  bem oan  the current lack  o f  adequate fu n d in g , staffing, and other 

difficulties faced  b y  p u b lic  defense system s in  the U .S . and offers concrete suggestions 

fo r  dealing w ith  these serious issues.

Professor Lefstein ’s b o ok  is sponsored  b y  the A m erican  B ar A ssociation ’s Stan d in g 

C o m m itte e  on  Legal A id  and In d igen t D efen d an ts (A B A  S C L A ID )  w ith  generous sup­

p o rt fro m  the A tlan tic  Philanthrop ies. S C L A ID  is the A B A ’s lon gest-ru n n in g  standing 

com m ittee. T h ro u gh o u t ou r 90-year h istory  w e have w orked  to im prove legal services 

fo r  the p o o r in  both  the civil and crim inal defense areas. In  the field  o f  p u b lic  defense, 

w e h ave h elped  to start defender program s, and w e continue to provid e technical as­

sistance to bar associations and p u b lic  defender offices th rough  ou r B ar In form ation  

Program  (B IP ).

D u rin g  the past decade, several o f  S C L A I D ’s sign ificant in itiatives have becom e A B A  

policy. These includ e the “T en  Princip les o f  a P u b lic  D efen se D e liv ery  System ” (2002), 

w h ich  constitute the fun d am en ta l criteria necessary to deliver effective, h igh  quality, 

eth ical, conflict-free representation to in d igen t accused persons. In  add ition , w e spon­

sored the “ E ig h t G u id elin es o f  P u b lic  D efen se R elated  to Excessive W orkload s” (2009), 

w h ich  provid e gu id ance to p u b lic  defense program s and law yers w h en  con fron ted  w ith  

too m an y  persons to represent and are thus prevented  fro m  fu lly  d ischarging th eir 

duties u n d er professional con d uct rules. S C L A ID  also p layed a m ajo r role in  encourag­

in g  the A B A ’s S tan d in g  C o m m itte e  on E th ics and Professional R esp o n sib ility  to  issue 

F orm al O p in io n  0 6 -4 4 1, o u tlin in g  the eth ical duties o f  law yers and p u b lic  defense 

program s w h en  dealing w ith  excessive caseloads.

Professor Lefstein ’s b o ok  draw s u p on  these m ajo r p o licy  developm ents in  the field  o f  

p u b lic  defense, b ut it also goes b eyon d th em  as he discusses a w id e variety  o f  related 

subjects that are n ot covered b y  A B A  policies. G ive n  S C L A I D ’s co m m itm en t to 

advan cin g the right to counsel fo r  the ind igent, it is fittin g  that w e should  be invo lved  

in  Professor Lefstein ’s extensive treatm ent o f  the excessive caseload prob lem . D u rin g  

his professional career, he has studied  defense services in  the U .S . and abroad, w orked  

closely  w ith  the A B A  in the developm ent o f  A B A  standards and gu idelines on defense 

representation, and p ub lish ed  w id ely  on  the subject.
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O bviously, Professor Lefstein ’s recom m endations that are n ot covered b y  approved 

A B A  policies are his and do n ot necessarily reflect the view s o f  either the A ssociation  

or S C L A ID . B u t given  his backgrou n d  in  the area o f  in d igen t defense, as w ell as his 

roadm ap fo r addressing excessive caseloads and other structural problem s in p ro vid in g  

defense services, w e urge th at his ideas be carefu lly  considered.

Robert E. Stein
C h air, A B A  Stan d in g  C o m m itte e  on  Legal A id  and In d igen t D efen d an ts, 2 0 0 9 -2 0 12
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Durin g  20 08 , I exchanged a series o f  e-m ails w ith  an assistant p u b lic  defender in  a 

state far fro m  In dian ap olis, w here I live. H is first e-m ail arrived in late February, 

and w e com m u n icated  w ith  each other freq u en tly  until m id -Ju n e 2008 , usually  v ia  

e-m ail b ut occasion ally  on  the phone. The law yer w as a stranger to  m e w h en  I received 

his in itial e-m ail, and w e still have never m et.

The defender, w h o m  I w ill call “ Pat,” not his actual nam e, w as em ployed  in  a large 

pu b lic  defender agen cy in  a northeastern m etropolitan  city. In  one o f  his first e-m ails, 

Pat to ld  m e that he w as a recent law  graduate, w h o at the age o f  th irty-seven  w as older 

than  m ost new  assistant p u b lic  defenders. Pat w rote  to m e because he h ad  read an 

article th at I coauthored about dealing w ith  excessive caseloads in  p u b lic  d efense,1 and 

Pat w as certain  that he h ad  a tru ly  excessive n u m b er o f  cases, consisting p rim arily  o f  

m isd em ean or cases but also in c lu d in g  a few  felonies. H ere is an excerpt fro m  his first 

e-m ail to m e:

I started this jo b  in  A u g u st o f  2 0 0 7 . The first tim e I counted  m y  open 

cases, I stopped  at 315. A  few  m onth s later, it w as up to ro u gh ly  3 30 -34 0 .

T h e m ost p a in fu l and in fu riatin g  aspect o f  this is the im pact on  the defen­

dants. W h ere  do I even begin? People are go in g  to ja il because o f  m y  in ­

ab ility  to devote en ou gh  tim e to th eir case. I appear in  three courts before 

six judges. I am  go in g  to file m otion s to w ith d raw  w ith  each ju d g e  . . .  .2

The e-m ail end ed  w ith  a request fo r  a sam ple m o tio n  to w ithdraw . I advised Pat that 

before filin g  w ith d raw al m otion s he needed to discuss the m atter w ith  his supervisor 

and, i f  necessary, the head  o f  the defender o ffice.3 H e  d u tifu lly  fo llow ed  m y  advice, but 

discussions w ith  the leaders o f  his defender agency d id  n ot go w ell. H ere is w h at Pat 

later w rote to m e:

I spoke to the new  supervisor w h o  is set to  take over in  ro u gh ly  tw o w eeks.

I m en tion ed  the m o tio n  to w ithdraw . She im m ed iate ly  to ld  m e a story  

about a fe lo n y  attorney w h o  apparently  filed  the sam e and w as p ro m p tly  

fired. A lso , she discussed the potential fo r  o ffice-w ide repercussions in  the 

fo rm  o f  losing m oney, other peop le losin g th eir job s, that sort o f  th ing.

She h ad  a stack o f  resum es on  h er desk and, as I left h er office, said “ I ’ll 

con tin ue lo o k in g  fo r yo u r replacem ent.” 4

1 Norman Lefstein and Georgia Vagenas, Restraining Excessive Defender Caseloads: The ABA Ethics 
Committee Requires Action, 30 The Champion 10 (Nat’l Assoc. Crim. Defense Lawyers, December 
2006) [hereinafter, Lefstein and Vagenas, Restraining Excessive Defender Caseloads], available at 
www.indigentdefense.org.

2 E-mail from Pat (Feb. 28, 2008, 8:28 a.m., EST) (on file with author).
3 This advice was consistent with rules of professional conduct and an ethics opinion of the American 

Bar Association. See infra notes 2-9 and 36-54 and accompanying text, Chapter 2.
4 E-mail from Pat (March 19, 2008, 2:27 p.m., EST) (on file with author). The additional e-mails from
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In  subsequent e-m ails and in p h one conversations w ith  Pat, it becam e increasingly 

evident that Pat w as under enorm ous pressure n ot to challenge those in  charge o f  the 

agency and to refrain  fro m  filin g  m otion s to w ithdraw . H ere are sam ple excerpts fro m  

Pat’s e-m ails:

M arch  20 , 1:59 p .m . Ju st  fin ished  gettin g adm onish ed  and belittled  by 

the head o f  the office, the g u y  w h o is second in  charge, and the in com in g  

and o u tgo in g  supervisors. T h ey  to ta lly  low ered the h am m er on  m e. Th eir 

reaction [w as th at] I [w as] using “the nuclear o p tio n ,” “cou ld  destroy the 

o ffice” . . .  .T he operative w o rd  w as “disastrous.” O ver and over and over.

M arch  20 , 4 :31 p .m . This is the letter that I go t fro m  the in com in g super­

visor. “A s a fo llow -u p  to  [our earlier m eetings], I am  in fo rm in g  yo u  exp lic­

itly  that yo u  do n ot h ave the auth ority  to file a m otion  [to  w ith d raw ].”

M arch  28, 10 :48  a.m . I spoke to m y  in com in g supervisor. I described not 

bein g able to return ph one calls, file m otion s, prepare fo r  trial, that sort 

o f  th ing. She literally  looked  at m e as i f  I w ere describ ing un earth ly  ph e­

n om ena. A s I left h er office, she said, “ I ’ll ju st keep go in g  th rough  these 

resum es so I can fin d  y o u r replacem ent.”

M y  current supervisor cam e into m y  office later in  the day. Basically, he 

to ld  m e that he w ishes he cou ld  back m e up, th at there w ill be an intense 

battle i f  I file, and that m y  bosses are scared and em barrassed o f  m e and 

b y  m e because I present a direct challenge to th eir authority. T h ey ’ve been 

here a lo n g  tim e and have tow ed  the line, never challenged the status quo 

and have patted  them selves on  the back fo r d o in g  so.

Ju n e  1 1 , 8 :19  a.m . I ’m  done. M y  last d ay  w ill be Ju n e  27th . B etw een  Ju n e  13 

and Ju n e  20 , I have 18 bench trials and 6 hearings scheduled, in add ition  

to the regular dockets. S in ce g iv in g  notice, a gradual sense o f  re lie f has 

w ashed over m e.

Pat never d id  file m otion s to w ith d raw  seeking to reduce his caseload. H ow ever, in  his 

last e-m ail quoted  above, Pat said th at before departing the office, he p lan n ed  to file a 

single “sym b olic” m o tio n  to w ith d raw  before one o f  the judges before w h o m  he regu­

larly  appeared ,5 b ut he never con firm ed  that even this w as done. In  the end , Pat left the 

d efender agency, disheartened b y  his caseload, his in ab ility  to represent his clients the 

w a y  he kn ew  th ey  sh ou ld  be represented, and w h o lly  u n supp orted  b y  his supervisors, 

in c lu d in g  the head o f  the defender agency. Ju st to underscore the last p o in t, in  one o f  

his em ails to m e, Pat described a conversation  w ith  the head o f  the agency, w h o  to ld

“Pat,” quoted below and for which there are not citations, have been retained in my files.
5 E-mail from Pat (June 11, 2008, 8:19 a.m., EDT) (on file with author).
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h im  th at “the courts I w o rk  in  are ‘triage’ courts and th at n o th in g  can be done or w ill 

ch ange.” 6

I h ave reflected often  about Pat and w h at h appen ed  to h im  d u rin g  his relatively b rie f 

em p loym en t as an assistant p u b lic  defender. H is  story, unfortunately, says a lo t about 

pu b lic  defense in  m a n y  state courts across the country, and it raises a host o f  questions 

that I determ ined to address in  this book. N o tice  that I said “state courts.” This is not 

accidental, because the prob lem  o f  ou t-o f-con tro l caseloads is in state courts n ot in  the 

federal courts, w here the fu n d in g  has lo n g  been greater than  am on g the states.

I never d ou bted  th at Pat h ad  too m an y  clients to defend and that his caseload was 

preventing h im  fro m  p rovid in g  the k in d  o f  com petent representation th at rules o f  the 

legal profession  require.7 M a n y  years ago, I represented clients in  crim inal and ju ven ile  

cases, and I also directed a p u b lic  defender agency that successfu lly  con tro lled  the case­

loads o f  its attorneys. I s im p ly  cou ld  not im agine sim ultan eously  try in g  to represent 

m ore than  300  clients charged w ith  crim inal conduct. I kn ew  that m y  reaction to the 

situation  w o u ld  have been exactly  the sam e as Pat’s. B ased  u p on  m y  personal experi­

ence and m y  research o f  p u b lic  defense, I h ad  enorm ous em p ath y  fo r  the situation  in 

w h ich  Pat fo u n d  him self.

A s reported  in  a w id e variety  o f  studies, som e o f  w h ich  are cited in  C h a p ter 1 , p u b lic  

defenders frequ en tly  have caseloads sim ilar to Pat’s o r even w orse .8 Because the

6 E-mail from Pat (March 9, 2008, 5:32 p.m., EST) (on file with author). The director of Pat’s office 
verbalized what many chief defenders and assistant defenders are probably reluctant to admit. 
Consider the similarity of Pat’s situation with statements contained in a government report published 
several years earlier:

Many defenders who face excessive caseloads make decisions analogous to those made by 
physicians in a M.A.S.H. unit. They perform triage. Defendants facing serious felony charg­
es receive primary attention, whereas defendants facing misdemeanor, juvenile delinquency, 
or lower-level felony charges receive much less. Too often in these cases, early investigation 
and regular client communication fall by the wayside.

Keeping D efender W orkloads Manageable, U.S. Department o f Justice, Bureau o f Justice 
Assistance 4 (2001) [hereinafter Keeping D efender W orkloads Manageable], available at http:// 
www.ncjrs.gov/pdffiles1/bja/185632.pdf. Others who have written about excessive caseloads in public 
defense have made similar points. For discussion of a failure to communicate sufficiently with the cli­
ent and lack of adequate investigations as a result of excessive caseloads, see, e.g., Edward C. Monahan
&  James C. Clark, Coping with Excessive Workload, in E th ic a l Problems Facing th e  Crim inal 
Defense Lawyer 318, 322, 324 (Rodney J. Uphoff, ed., 1995) [hereinafter Monahan, Coping with 
Excessive Workload].

7 See infra notes 3-5 and accompanying text, Chapter 2.
8 Sometimes private practice lawyers who furnish defense representation on contracts or in return 

for hourly fees also have excessive caseloads. For example, a former Michigan prosecutor and state 
bar president has pointed out that low fee schedules encourage private lawyers to “take too many 
cases to earn enough money to support themselves, and are not able to effectively represent all of 
their clients.” Nancy J. Diehl, What I f  you Couldn’t Afford Perry Mason, M ich. B. J., Nov. 2004, 
at 13. However, the problem of excessive caseloads is far more pervasive among public defenders
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Introduction

p rob lem  has been w ell docum ented , this b o ok  is less about the existence o f  excessive 

caseloads in  p u b lic  defense th an  w h at can be done about them . F o r exam ple, in  h in d ­

sight, I have w on d ered  w h eth er Pat cou ld  have h an d led  his situation  d ifferen tly  than  

he did. Sup pose he h ad  just gone ahead and filed  m otion s to w ith d raw  and been fired. 

C o u ld  he have sued fo r dam ages, cla im in g  w ron g fu l term in ation  under em ploym en t 

law  principles? I also have w on d ered  w h eth er he should  have reported  his supervi­

sors and the head o f  the agency to the state’s d isc ip lin ary  body, suggesting that their 

con d uct w as inconsistent w ith  th eir duties u n der professional con d u ct rules. Finally, 

Pat’s p ligh t fueled  m y  speculation  about w h y  so few  defenders com plain  w h en  th ey 

fin d  them selves w ith  caseloads like Pat’s, and i f  an yth in g can be done about this state 

o f  affairs.9

B u t it is n ot ju st the in d ivid u al law yer w ith  w h o m  w e should  be concerned. W e should 

be eq u ally  concerned w ith  the option s available to the heads o f  defender program s 

w h o are con fron ted  w ith  too m a n y  cases and too few  staff. W h a t shou ld  the heads o f  

defense program s do w h en  this occurs? H o w  aggressively should  th ey  seek to control 

the caseloads o f  th eir law yers? Surely  th ey  should  do m ore than  Pat’s boss, w h o  denied 

the prob lem ’s existence; b ut sh ou ld  th ey  rou tin ely  file m otion s to w ith d raw  and seek to 

curtail the assignm ent o f  n ew  cases? I f  ju dges con tin ue to p ile  on  cases despite m otions 

to w ithdraw , should  p u b lic  defenders force judges to pursue con tem pt proceedings?

Is broad , system ic litigation , the answer? A n d  i f  litigation  is the appropriate course, 

w h at steps can be taken to ensure its success? A lso , are there alternatives to litigation  

th at are lik e ly  to be successful? C a n  case-w eighting studies and the use o f  tim e records

than among private lawyers, and remedying the problem is much more difficult for public defend­
ers. Lawyers who accept cases for hourly fees normally can avoid excessive caseloads by informing 
those making assignments that they are not available for additional appointments. Contract lawyers 
can negotiate contacts that do not place unreasonable caseload burdens on them. The American 
Bar Association has recommended that all contracts for defense services should include provisions 
containing “allowable workload limits for individual attorneys, and measures to address excessive 
workloads ... .” ABA Standards for Criminal J ustice: Providing D efense Services, Std.
5-3.3 (b)(v) (3d ed., 1992) [hereinafter ABA Providing Defense Services]. For further discussion of 
private lawyers and excessive caseloads, see infra notes 21-24 and accompanying text, Chapter 1.

9 In his last e-mail to me, Pat discussed the reactions of his fellow assistant public defenders:
As word has spread [of my decision to leave the defender agency] and people have come 
into my office to talk, I ’ve told more of them about the motion to withdraw [idea] and the 
reaction of the higher-ups. Most have expressed something akin to agreement about the 
caseload and the motion to withdraw, shock about the reaction of the higher-ups, but no 
real solidarity.

E-mail from Pat (June 11, 2008, 8:19 a.m., EDT) (on file with author). But even if  there are not a lot 
of defenders like Pat who complain, I also am convinced that Pat’s situation is not unique. Over the 
years, I have heard of other defenders just like Pat who have been threatened with termination if  they 
filed motions to withdraw from any of their cases or were fired for doing so. In fact, as noted earlier, 
Pat’s supervisor told him of a defender who was fired for filing a motion to withdraw. For this reason,
I have included Chapter 5, “Remedies for Defenders Terminated Due to Caseload Challenges.”
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m aintained  b y  law yers enable a defender program  to m ake the case fo r add itional 

resources? W h a t are the risks to defense program s i f  th ey  do n o th in g  despite gen u in ely  

excessive caseloads?

In  the pages that follow , I address these k inds o f  questions, as w ell as others. I also dis­

cuss several defense program s th at have h ad  success in  con tro llin g th eir caseloads and 

the reasons fo r  th eir success.10 In  the b o ok ’s final chapter, I o ffer suggestions fo r dealing 

w ith  structural problem s in  the delivery  o f  defense services that contribute to excessive 

caseloads and w ays to  challenge such caseloads th rough  litigation .

Pat’s story  is n ot the o n ly  im petus fo r this book. M y  interest in  the subject was 

h eigh tened b y  m y  in volvem en t in  2005, a long w ith  others, in  urgin g the A m erican  

B a r  A ssociation  (A B A ) Stan d in g  C o m m itte e  on  E th ics and Professional R esp o n sib ility  

to  issue a fo rm al ethics o p in io n  dealing w ith  the resp on sib ility  o f  p u b lic  defenders 

and other law yers con fron ted  w ith  excessive caseloads. T h e resulting ethics op in ion , 

released in  2 0 0 6  and discussed later,11 has n ot gon e u n n oticed  either b y  the p u b lic  de­

fen d er co m m u n ity  or b y  the courts. T h e o p in ion  m akes clear that all law yers, in c lu d ­

in g  those representing the ind igent, m ust take action  to try  and reduce th eir caseloads 

i f  th ey  have too m a n y  cases and m ust, i f  appropriate, seek to w ith d raw  fro m  cases and 

avo id  add itional assignm ents to cases. A  few  defender offices have sought to invoke the 

op in io n ’s adm on ition s, a lth ough  it has not h ad  nearly  as m uch  im p act as I h ad  hoped. 

T h e fu ll h istory  o f  the op in ion ’s im p act on  p u b lic  defense across the co u n try  is still 

bein g w ritten , however.

Q u ite  aside fro m  w h at the o p in io n  says about the rules o f  professional responsib il­

ity  and the duties o f  defenders, the o p in io n  is really  about the q u ality  o f  ju stice in  

A m erica ’s crim inal and ju ven ile  courts. D efend ers w h o have excessive caseloads all too 

freq u en tly  are p ro v id in g  a k in d  o f  representation that is neither com petent n o r d iligent 

and certa in ly  not o f  the q u ality  expected b y  a client o f  financial m eans w h o  hires a 

w ell-trained, private law yer w ith  adequate resources and su fficient tim e to devote to 

the client’s case. In  contrast, w h en  excessive caseloads are the norm , there are in su f­

ficien t client interview s, m otion s are not filed  fo r  pretrial release and other purposes, 

investigation  o f  the client’s case is either inadequate or nonexistent, and preparation  

fo r  hearings, trials, and sentencing, to m en tion  just a few  o f  the defense law yer’s basic

10 The primary focus throughout this book is on caseloads of defense lawyers who handle felonies, 
misdemeanors, and juvenile cases in trial courts. It does not deal specifically with caseloads of lawyers 
who provide representation in capital cases at trial and on appeal. Death penalty representation 
requires vastly more time and effort than the defense of noncapital criminal cases and juvenile delin­
quency charges. Accordingly, lawyers who provide defense services in capital cases must have substan­
tially reduced caseloads in order to provide effective representation. See, e.g., ABA Guidelines fo r  
th e  Appointment and Perform ance o f Defense Counsel in Death Penalty Cases, Guideline 
6.1 Workload (rev. ed. 2003).

11 See infra notes 36-54 and accompanying text, Chapter 2.
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tasks, are given  short sh rift.12 The result is that the accused is n ot treated fairly, w h ich  is 

the essence o f  due process o f  law, and freq u en tly  the justice system  incurs both  dam age 

to  its reputation  and unnecessary expense.13

In  add ition , as w e have p a in fu lly  learned as a result o f  the advent o f  D N A  evidence, 

in n ocen t peop le are som etim es convicted  w h ile  those w h o should  be pun ish ed  rem ain 

free and able to o ffen d  again ; and excessive caseloads in  p u b lic  defense u n d o u b ted ly  

contribute to the prob lem . A n  extensive report on in d igen t defense in  the U n ited  

States sum m ed up the current state o f  affairs:

[W ]e are con vinced  that defendants w h o are innocent— and there are an 

u n kn ow n  n u m ber w h o  are— stand v irtu a lly  no chance o f  avo id in g convic­

tio n  absent dedicated representation b y  attorneys w h o  can . fin d  w it­

nesses, cross-exam ine skillfully, and otherw ise offer an effective defense to 

counter the state’s false evidence. The causes o f  w ron g fu l con viction , such 

as m istaken  eyew itness id entifications, fau lty  scientific evidence, and police 

perjury, are all m atters th at com petent defense law yers can address.14

Excessive caseloads are a constant, unpleasant rem inder o f  ju st h o w  far w e are from  

rendering obsolete the w arn in g  o f  Ju stice  H u g o  B lack  in  a case decid ed  b y  the U n ited  

States Suprem e C o u rt  even before the constitu tional right to counsel in  crim inal and

12 Examples of deficient representation due in whole or in part to excessive caseloads are found in sev­
eral places in this book. See, e.g., infra notes 31-48 and accompanying text, Chapter 1, and infra notes 
9-55 and accompanying text, Chapter 7.

:3 One of the most compelling illustrations of unnecessary costs due to inadequate defense repre­
sentation is contained in a statement of Dawn Van Hoek, Chief Deputy Director, State Appellate 
Defender Office of Michigan, submitted to the U.S. House of Representatives Committee on the 
Judiciary, House Subcommittee on Crime, Terrorism and Homeland Security, dated March 26,
2009, available at http://mynlada.org/files/Van%20Hoek%20Testimony.pdf. The statement explains 
that trial counsel for indigent defendants in Michigan failed to ascertain numerous sentencing errors 
of judges under Michigan law, which resulted in millions of dollars of additional prison costs as 
defendants spent more time incarcerated than they should have. The errors were not corrected until 
the cases were reviewed by appellate lawyers and the accuracy of the sentences litigated on appeal. As 
explained in the statement at page 3, “ [i]n a typical Michigan criminal case, court-assigned attorneys 
obtain the [presentence] report just before sentencing, leaving virtually no time to check the ac­
curacy of the important contents ... . Defendants are frequently sentenced on the basis of inaccurate 
information and, inaccurately scored guidelines.” In addition, the statement documents that, since 
1996, approximately fifty claims of ineffective assistance of trial counsel in Michigan resulted in 
reversals as a result of successful habeas corpus actions. The statement also notes that large caseloads 
of Michigan lawyers who furnish defense representation contribute to these problems. Similarly, the 
failure of overburdened defense lawyers to advocate effectively for pretrial release of clients frequently 
contributes to unnecessary jail costs.

14 J ustice D enied : A merica’s C ontinuing N eglect of Our C onstitutional Right to C ounsel

47 (The Constitution Project 2009). For additional information about this report and the composi­
tion of the committee responsible for it, see infra note 16 and accompanying text, Chapter 1.
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ju ven ile  cases w as recognized: “ [T ]h ere can be no equal justice w here the k in d  o f  trial a 

m an  gets depends on  the am ou nt o f  m o n ey  he has.” 15

T he audience fo r this b o ok  is n ot ju st assistant p u b lic  defenders, supervisors, heads o f  

defender program s, and m em bers o f  th eir govern in g boards. W h ile  I expect that such 

persons w ill fin d  the pages that fo llo w  interesting and, hopefully , beneficial, I also h ope 

th at it w ill be consulted  b y  others w h o  are com m itted  to the q u ality  o f  justice in  ou r 

nation ’s crim inal and ju ven ile  courts.

Ideally, judges, state legislators, and co u n ty  officials, as w ell as bar leaders at the local, 

state, and national levels, w ill heed the overrid ing m essage o f  this book: it is ju st p lain  

w ron g  to force law yers to  ration  th eir services to clients in  drastic w ays ju st so it can 

be said that a w arm  b o d y  possessing a law  license “represented” the accused. This 

persistent triu m p h  o f  fo rm  over substance is a sham eful m o ckery  o f  the constitutional 

right to counsel. Law yers like Pat, w h eth er assistant p u b lic  defenders o r private law yers 

defen din g the in d igen t, need to  be able to  do th eir jobs p ro p erly  in  com plian ce w ith  

rules o f  professional conduct. Fairness to the accused and ju stice dem an d it.

:5 Griffin v. Illinois, 353 U.S. 12, 19 (1956). I do not mean to suggest, however, that excessive caseloads 
are the only problems in indigent defense. There are many others, including the failure of judges to 
advise persons adequately of the right to counsel, judicial acceptance of imperfect waivers of counsel, 
fees imposed on defendants that discourage the exercise of the right to counsel, especially in misde­
meanor and juvenile cases, and over criminalization of minor conduct. The possibility of reclassifying 
offenses as infractions, thereby leading to cost savings and reduced caseloads, is discussed later. See 
infra note 79, Chapter 2, and note 161 and accompanying text, Chapter 9.
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A. The Constitutional Right to Counsel: Brief Overview

The right o f  persons to legal representation at govern m ent expense w h en  th ey  are 

unable to afford a law yer in  state crim inal cases and ju ven ile  d e lin qu en cy  proceed­

ings is o f  relatively  recent o rig in . T h e text o f  the S ixth  A m en d m en t to the C o n stitu tion  

does n ot guarantee the right to an attorn ey at govern m ent expen se .1 B eg in n in g  in  1963, 

how ever, w ith  its decision  in  G ideon  v. W ainw right , 2  the U n ited  States Suprem e C o u rt  

interpreted the S ixth  A m en d m en t to the C o n stitu tio n  in  a w a y  that it p reviou sly  had 

rejected.3 G ideon  held  that a person  charged w ith  a fe lo n y  offense under state law, p u n ­

ishable b y  five years im p risonm en t, w as entitled  at state expense to legal representation. 

F ive years later, the lan d m ark  G ideon  decision  w as fo llow ed  b y  another, In  re G a u lt,4  in 

w h ich  the C o u rt  extended the right to  counsel to d e lin q u en cy  proceed ings in  juven ile 

courts. T hen, in  A rgersin ger v. H a m lin ,5 decid ed in 19 73 , the C o u rt  h eld  that the right 

to counsel applied  in  m isd em ean or cases th at result in a defen dan t’s loss o f  liberty.

M o re  recently, the decision  in A rgersin ger w as extended to m isd em ean or cases in  w h ich  

a suspended sentence, subject to  revocation , is im p osed .6 The Suprem e C o u rt has also 

recognized a right to legal representation on  a defen dan t’s first appeal o f  a co n victio n 7 
and w h en  a g u ilty  plea is appealed .8 In  2008 , the C o u rt  h eld  th at the righ t to counsel 

“attaches” at the in itial cou rt appearance d u rin g  w h ich  the defendant learns o f  the 

charges filed  b y  the state.9 W h ile  a defendant is never required to have a law yer,10

1 The Bill of Rights to the United States Constitution, which includes the Sixth Amendment right to 
counsel, was adopted in 1791. David G. Savage, The Supreme C ourt and Individual R ights 23 
(5th ed. 2009). The Sixth Amendment states, in part, that “in all criminal prosecutions the accused 
shall enjoy the right to ... have the assistance of counsel for his defense.” Its purpose was to reverse 
the English practice of preventing persons charged with a felony from being represented by a lawyer. 
See G eoffrey  R. Stone, et a l., C o n stitu tion a l Law 702-710 (5th ed. 2010).

2 372 U.S. 335 (1963). Gideon and the Supreme Court’s other right to counsel decisions are discussed
at greater length in Justice D enied : America’s C ontinuing N eglect of Our C onstitutional

R ig h t to  Counsel 18-31 (The Constitution Project 2009) [hereinafter Justice Denied], available at 
http://2009transition.org/justicedenied/index.php?option=com_content&view=article&id=53&Itemid=84.

3 See Betts v. Brady, 316 U.S. 455 (1942).
4 387 U.S. 1 (1967).
5 407 U.S. 25 (1972).
6 Alabama v. Shelton, 535 U.S. 25 (2002). Since revocation results in imprisonment based upon the un­

derlying offense on which the defendant was convicted, the Court reasoned that the right to counsel 
must be extended to defendants who receive such sentences.

7 Douglas v. California, 372 U.S. 353 (1963).
8 Halbert v. Michigan, 545 U.S. 605 (2005).
9 “Once attachment occurs, the accused at least is entitled to the presence of appointed counsel during 

any ‘critical stage’ of the postattachment proceedings; what makes a stage critical is what shows the 
need for counsel’s presence. Thus, counsel must be appointed within a reasonable time after attach­
ment to allow for adequate representation at any critical stage before trial, as well as at trial itself.” 
Rothgery v. Gillespie County, 554 U.S. 191, 212 (2008).

10 Faretta v. California, 422 U.S. 806 (1975) (defendant has a constitutional right to proceed without
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defendants charged w ith  offenses fo r  w h ich  counsel m ust be afforded are not perm itted  

to proceed  w ith o u t a law yer, unless the person  enters on the record a kn o w in g  and 

in te lligent w aiver o f  the right to legal representation .11

A s a result o f  these Suprem e C o u rt  decisions, there are n o w  thousands o f  law yers and 

su pport personnel engaged in  the business o f  p ro v id in g  defense representation for 

the in d igen t in  crim inal and ju ven ile  cases across the country. The representation is

p rovid ed  th rough  p u b lic  defender agencies, as w ell as “assigned counsel” and “contract
12program s. 12

T h e p u b lic  defender m odel em ploys salaried fu ll-tim e or part-tim e law yers. T ypically, 

th ey are em ployed  b y  p u b lic  o r quasi-private agencies and, ideally, there are orientation  

and tra in in g  program s, close supervision  and m en torin g, especially  o f  those law yers 

w h o are inexperienced. A n  assigned counsel program  is one in  w h ich  defense represen­

tation  is p rovid ed  b y  private law yers in  return fo r an h ou rly  o r other fee. A lso , som e 

defense services are provid ed  pursuant to contracts in  w h ich  law yers agree w ith  courts, 

defender agencies, o r other entities to provide representation. Pursuant to contractual 

term s, the law yers som etim es agree to represent a certain n u m b er or type o f  cases fo r  a 

fixed  fee. E ven  in  ju risd iction s w ith  large p u b lic  defender program s, at least one other 

m odel fo r  p rovid in g  representation is used to  ensure that other law yers are available to 

represent the accused w h en  the p u b lic  defender has a con flict o f  interest.13

Program s that provid e defense services fo r  the in d igen t m ust also provid e counsel in  a 

variety  o f  other cases in  w h ich  the S ixth  A m en d m en t does not ap p ly  (because im p ris­

on m en t is n ot an option ), such as term in ation  o f  parental rights, depen d en cy cases, 

c ivil com m itm en ts, and traffic in fractions. These add itional types o f  cases, com bin ed

counsel but trial court must advise defendant of the “dangers” and “disadvantages” in proceeding 
without legal representation).

11 See, e.g., Von Moltke v. Gillies, 332 U.S. 708, 723-724 (1947); Iowa v. Tovar, 304 U.S. 77, 87-91 
(2004).

12 The total number of lawyers engaged in indigent defense litigation nationwide has been estimated 
as of 2007 as more than 15,000. See Lynn Langston and Donald J. Farole, Jr., State Public Defender
Programs, 2007, Table 1, at 3, Bureau of Justice Statistics, U.S. Dept. of Justice (2009) available at 
http://bjs.ojp.usdoj.gov/content/pub/pdf/pdo07st.pdf. The funding and organization of public 
defense in the United States is reviewed in Justice Denied, supra note 2, at 52-64 and 148-157.

:3 For a discussion of public defense models, see Justice Denied, supra note 2, at 53. The ABA has 
long urged that the same lawyer, private law firm, or defense organization should not represent 
codefendants except in very “unusual situations.” See ABA Standards fo r  Crim inal Justice: 
Defense Function  Standards, Std. 4-3.5 (c) (3d ed. 1993) [hereinafter ABA Defense Function 
Standards]. See also Justice Denied, supra note 2, at 98-99. In addition, for many years, the ABA 
has recommended that systems for providing defense services should always include lawyers from 
the private bar. ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-1.2 (b). For 
further discussion of private bar involvement in furnishing indigent defense services, see infra note 62 
(this chapter) and accompanying text and infra notes 9-45 and accompanying text, Chapter 9.
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w ith  those to w h ich  the righ t to counsel applies, contribute to the staggering caseloads 

th at co n fron t so m an y  o f  the nation ’s in d igen t defense p rogram s.14

B. Excessive Workloads: A Pervasive National Problem
There is abun dan t evidence th at those w h o  furn ish  p u b lic  defense services across the 

co u n try  have far too m an y  cases, and this reality  im pacts the q u ality  o f  th eir represen­

tation , o ften  severely erod in g the S ixth  A m en d m en t’s guarantee o f  the right to counsel. 

The prob lem , m oreover, has existed fo r decades as states and counties have struggled to 

im p lem en t the Suprem e C o u rt ’s right to counsel decision s.15

In  20 0 9 , tw o national reports about in d igen t defense in the U n ited  States w ere 

released. T h e first o f  these— Ju stice  D en ied : A m erica ’s C o n tin u in g  N eglect o f  O u r 

C o n stitu tio n al R ig h t to C ounsel — w as fro m  the N atio n a l R ig h t to C o u n se l C o m m ittee  

and pu b lish ed  b y  the C o n stitu tio n  P ro ject.16 The second report— M in o r Crim es, 

M assive W aste: The T errible T oll o f  A m erica ’s B roken  M isdem ean or Courts— w as pub lish ed  

b y  the N atio n a l A ssociation  o f  C rim in a l D efen se Law yers and focused  on  representa­

tio n  in  m isd em eanor cases and other lesser o ffenses.17 B o th  reports devoted  consider­

able attention  to the issue o f  excessive caseloads.

This is h o w  Ju stice  D en ie d  sum m ed up the problem :

Frequently, p u b lic  defenders are asked to represent far too m an y  clients. 

Som etim es the defenders have w ell over 10 0  clients at a tim e, w ith  m an y 

clients charged w ith  serious offenses, and th eir cases m ovin g  q u ick ly

J4 “ [S]tate courts have interpreted their state constitutions and statutes in ways that have expanded the 
right to counsel beyond what the Supreme Court has required. This is important because oftentimes, 
indigent defense programs are called upon to provide the necessary legal representation, which 
requires the time of defense lawyers and support staffs, as well as additional cost.” Justice Denied, 
supra note 2, at 24-25.

:5 See, e.g., Justice Denied, supra note 2, at 50-64. This reference is to a section in Chapter 2 of 
Justice Denied titled, “The Need for Reform Is Decades Old.”

16 Justice Denied, supra note 2. The preface to the report explained the composition of the national 
committee:

The National Right to Counsel Committee includes an extraordinary group of individuals, 
with a diversity of viewpoints shaped by their service at the highest levels of every part of 
federal and state justice systems. Committee members have experience as judges, prosecu­
tors, defense lawyers, and as law enforcement officials; members also include nationally- 
known law school academics, bar leaders, a victim advocate, and a court researcher.

Id. at xiii. The National Legal Aid &  Defender Association also served as a sponsor of the National 
Right to Counsel Committee and its report.

17 M in or Crimes, Massive Waste: The Terrib le T o ll  o f America’s Broken Misdemeanor C ourts 
(National Association of Criminal Defense Lawyers (2009) [hereinafter M inor Crimes], available at 
www.nacdl.org/misdemeanor.
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th rough  the cou rt system . A s  a consequence, defense law yers are con ­

stantly  forced  to vio late  th eir oaths as attorneys because th eir caseloads 

m ake it im possib le fo r  th em  to practice law  as th ey  are required to do 

according to the profession ’s rules. T h ey  cannot in terv iew  th eir clients 

properly, effectively  seek their pretrial release, file appropriate m otions, 

con d uct necessary fact investigations, negotiate responsib ly  w ith  the pros­

ecutor, adequately prepare fo r  hearings, and p erfo rm  countless other tasks 

that n o rm ally  w o u ld  be undertaken  b y  a law yer w ith  su fficient tim e and 

resources. Yes, the clients have law yers, b ut law yers w ith  crush ing caseloads 

w h o , th rough  no fau lt o f  th eir ow n, provid e second-rate legal services, 

s im p ly  because it is not h u m an ly  possib le fo r  th em  to do oth erw ise .18

T h e report o f  the N atio n a l A ssociation  o f  C rim in a l D efen se Law yers exp la in ed  the 

caseload prob lem  in m isd em ean or courts this w ay:

A lm o st 4 0  years later, the m isd em ean or crim inal justice system  is rife w ith  

the sam e problem s th at existed p rio r to the A rgersin ger decision. Legal 

representation fo r in d igen t defendants is absent in m an y  cases. E ven  w h en  

an attorn ey is p rovid ed  to defend a m isd em eanor case, crush in g w ork loads 

m ake it im possib le fo r  m an y  defenders to effectively  represent clients. Too 

o ften , counsel is unable to spend su fficient tim e on each o f  th eir cases.

This forces even the m ost com petent and dedicated  attorneys to run  afou l 

o f  th eir professional duties. Frequently, ju dges and prosecutors are com - 

p lic it in  these breaches, pu sh in g defenders to take action  w ith  inadequate 

tim e, despite k n o w in g  th at the defense attorney lacks appropriate in fo rm a­

tio n  about the case and the c lien t.19

These tw o reports are part o f  a lo n g  line o f  n ational, state, and local studies, as w ell as 

other pub lication s, that have com plain ed  about the enorm ous caseloads o f  those w ho 

furn ish  defense services and the adverse im p act o f  excessive caseloads on  the q u ality  o f  

representation .20 D iscu ssion  o f  a ll  o f  these p rio r p u b lication s w o u ld  serve little useful 

pu rpose, especially  because o f  th eir sim ilarity, but a few  com m on  details m igh t be 

h elp fu l, especially  fo r  persons u n fam iliar w ith  in d igen t defense and the d im en sion  o f  

the caseload problem .

18 Justice Denied, supra note 2, at 7.
19 M in or Crimes, supra note 17, at 14.
20 The second of the two reports contained extremely troubling data about the caseloads of defenders 

handling misdemeanor cases. For example, in three major cities—Atlanta, Chicago, and Miami— de­
fenders handled more than 2000 cases per year, and in a number of other jurisdictions the caseloads 
per year were exceedingly high. See M in or Crimes, supra note 17, at 21. These caseloads conflict with 
the recommendation of the National Advisory Commission of Criminal Justice Standards and Goals, 
which recommends that misdemeanor caseloads not exceed 400 cases per year. See infra note 91 and 
accompanying text, Chapter 2.
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T he reports quoted  above im p ly  that excessive caseloads are con fin ed  to p u b lic  defend­

er program s. W h ile  the m ost frequ en t and w orst exam ples o f  out-o f-con tro l caseloads 

are am on g p u b lic  defenders, private law yers w h o  provid e in d igen t defense services 

som etim es take on  w a y  too m uch  w o rk  as w e ll.21 W h e n  adequate oversight o f  assigned 

counsel program s is lack in g, the law yers, in  an effort to m axim ize their incom es, som e­

tim es accept too m an y  cases, because th ey  are p o o rly  com pensated  on  a per case basis 

fo r  th eir services.22 Sim ilarly, w h en  representation is p rovid ed  pursuan t to contracts, 

the law yers som etim es are aw arded contracts to provid e defense services because th ey 

have furn ish ed  the low est b id  as a result o f  th eir w illingness to accept an excessive 

n u m b er o f  cases.23 This assessm ent w as con firm ed  b y  a govern m ent com m issioned  

report that sum m ed up the d ifficu lty  o f  caseloads am on g private defense law yers: “ The 

p rob lem  is n ot lim ited  to p u b lic  defenders. In d iv id u al attorneys w h o  contract to accept 

an u n lim ited  n u m b er o f  cases in  a given  p erio d  often  becom e overw h elm ed as w ell. 

Excessive w ork loads even affect cou rt-appo in ted  attorneys.” 24

A  con flict o f  interest arises w h en  part-tim e defenders, assigned counsel, o r contract 

law yers have retained clients as w ell. W h ile  rules o f  professional con d uct require 

that all clients be “com peten tly” and “d iligen tly” represented25 and that neither the 

source n o r am ou n t o f  a law yer’s paym en t should  m ake an y  difference in  the q u ality  o f

21 See, e.g., supra notes 8 and 13, Introduction.
22 Occasionally private assigned lawyers refuse to provide representation when the hourly rate of 

compensation is too low. During 2011, for example, when the State of North Carolina threatened 
to reduce by $25 per hour its payments of $75 per hour to assigned counsel, a number of the state’s 
court-appointed lawyers declared that they were no longer willing to represent indigent defendants. 
See, e.g., Michael Hewlett, Defense Lawyers Walk Away, Winston-Salem Jou rn al, May 6, 2011. See 
also infra note 67 and accompanying text, Chapter 8, pertaining to the refusal of assigned counsel in 
Washington D.C. to accept court appointments because of a budget deficit leading the lawyers to 
believe that they would never be paid for their services. In contrast, the ABA has recommended that

[a]ssigned counsel should receive prompt compensation at a reasonable hourly rate and 
should be reimbursed for their reasonable out-of-pocket expenses. Assigned should be com­
pensated for all hours necessary to provide quality representation. Compensation should be 
approved by administrators of assigned-counsel programs.

ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-2.4. The reality is that 
“compensation for assigned counsel is often far from adequate.” Justice Denied, supra note 2, at 64. 
For compensation paid to assigned counsel, see Rates o f Compensation Paid to  Court-Appointed 
C ounsel in N on-Capital Felony Cases at Trial: A  State-by-State Overview (The Spangenberg 
Group 2007), available at Reports and Studies: www.indigentdefense.org.

23 The ABA has long opposed awarding contracts for indigent defense based primarily on cost. See 
ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-3.1. In addition, the ABA 
has recommended that contracts for defense services contain “allowable workloads for individual 
attorneys, and measures to address excessive workloads ... .” Id. at Std. 5-3.3 (b)(v).

24 Keeping D efender W orkloads Manageable, supra note 6, Introduction. See also supra note 8, 
Introduction.

25 For the duty to provide “competent” and “diligent” representation, see infra notes 3-6 and accompa­
nying text, Chapter 2.
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representation p ro vid ed ,26 a con flict o f  interest is created w h en  a th ird  p arty  (i.e., the 

governm ent) is p ay in g  a relatively  m eager sum  to represent in d igen t persons, w hereas 

the law yer is sim ultan eously  being far better com pensated  to represent retained clients. 

T h e con flict o f  interest is exacerbated i f  the law yer has a h eavy  caseload, because law ­

yers are tem pted  to devote even less tim e to th eir appo in ted  cases.

I w itnessed  this k in d  o f  con flict o f  interest w h en  I first began representing in d igen t 

defendants in  W ash in gton , D .C . in  the 1960s. A  cou rt-appo in ted  law yer, w h o  also did  

a substantial am ou nt o f  retained crim inal defense w o rk , seem ed alw ays to  arrange early 

g u ilty  pleas fo r  his clients in  cou rt-appoin ted  cases. W h e n  I asked the law yer about his 

efforts on  b eh a lf o f  cou rt-appo in ted  clients com pared to his retained clients, he was 

b ru tally  candid , ad m ittin g  that he often  urged  clients in  his assigned cases to enter 

early  g u ilty  pleas so that he cou ld  devote m ore o f  his tim e to cases w here clients w ere 

p ay in g  h im . I noted  the sam e p h en om en a o f  law yers favo rin g  retained clients over cli­

ents in  appoin ted  cases in  a 1982 report th at I prepared on b eh alf o f  the A B A  Stan d in g 

C o m m itte e  on  Legal A id  and In d igen t D efen d an ts.27

In  1988, a special com m ittee o f  the A B A  C rim in a l Ju stice  Section  issued a report deal­

in g  w ith  a variety  o f  crim inal ju stice issues, in c lu d in g  the delivery  o f  defense services 

fo r  the in d igen t.28 O v er the course o f  a year, the com m ittee h eld  hearings in  three 

urban  com m unities in  d ifferent parts o f  the country, in  w h ich  police officers, prosecu­

tors, defense attorneys, and ju dges talked  to the com m ittee about a w id e variety  o f  

prob lem s. The w o rk  o f  the com m ittee w as supplem ented  w ith  data gathered fro m  a 

structured  ran dom  sam ple national telephone su rvey o f  m ore than  800 participants 

engaged in  various capacities in  the crim inal justice system .29 A m o n g  the com m ittee ’s

26 “A  lawyer may be paid from a source other than the client ... if  the client is informed of that fact and 
consents and the arrangement does not compromise the lawyer’s duty of loyalty or independent judg­
ment to the client. See Rule 1.8 (f).” ABA M odel Rules o f P r o f ’l  C onduct, R. 1.7, cmt. 13 (2009) 
[hereinafter ABA M odel Rules]. Pursuant to this comment and ABA Model Rules 1.7 (a), (b), and 
1.8 (f), arguably, accused persons for whom the government pays for the cost of representation should 
be required to give their “informed consent,” perhaps even in writing, to the lawyer provided by the 
state or local jurisdiction.

27 “As one circuit judge explained, ‘I hate to say it, but I think the compensation affects the representa­
tion. The lawyer just doesn’t get out and ‘scratch’ for the evidence. It’s not like a retained case.’ A 
private attorney used similar language: ‘With a retained case you sometimes go out and hunt down 
the witnesses, whereas with an assigned case you tell the defendant to bring his witnesses in to see 
you.’” N orman Lefstein , C riminal D efense Services for the Poor: M ethods and Programs 
for Providing Legal Representation and the N eed for Adequate Financing 41 (ABA 1982).

28 See ABA Special Committee on Crim inal Justice, Crim inal Justice in Crisis: A  Report to  
th e  American People and The American Bar on Crim inal Justice in th e  U nited States:
Some M yths, Some Realities, and Some Questions for the Future (1988). I am familiar with 
the committee’s work because I appointed the committee’s members while serving as chair of the 
Criminal Justice Section, and I also served as a committee member.

29 Id . at 2, 73-77.
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conclusions w as the fo llow in g : “ In  the case o f  the in d igen t defendant, the prob lem  

is . . .  that the defense representation is . . .  too often  inadequate because o f  under­

fun d ed  and overburdened p u b lic  defender offices.” 30 T h e com m ittee ’s data includ ed  

the testim on y o f  a ch ie f defender w h o  cla im ed  that his law yers w ere overw helm ed w ith  

cases:

I can give yo u  a profile  o f  w h at the average law yer w o u ld  handle in one 

year in  ou r office. T h at law yer w o u ld  h andle tw o M u rd e r ist D egree 

cases, one other h om icid e, a h un d red  and th irty-three other felonies, one 

h un d red  and fo rty -fo u r m isdem eanors, five post-con viction  re lie f cases, 

eighteen  prob ation  revocations, six extraditions, one m iscellaneous w rit, 

and one petition  fo r  a release fro m  a m ental in stitu tio n .31

F ew  w o u ld  question  th at an annual caseload o f  3 11 felonies, m isdem eanors, and other 

cases is extrem ely  h igh  and w o u ld  prevent the k in d  o f  com petent representation that 

law yers are required to furn ish  th eir clients. Th is is an easy assessm ent fo r  those w ith  

experience in  p rovid in g  defense representation in  crim inal and ju ven ile  cases. B u t in  

the absence o f  such experience, the “average law yer” caseload described b y  the ch ie f 

defender can be assessed b y  con sid erin g the n u m b er o f  w o rk  days and w o rk  h ours dur­

ing a year and d eterm in ing h ow  m uch  tim e a law yer w o u ld  have available, on  average, 

to  devote to each o f  his o r h er 3 11 cases.

T ypically , there are betw een 255-258 w orkd ays p er year, after d eductin g fo r holidays 

th at fall on  w eekdays. I f  the h igh er o f  the tw o num bers is used and 10  days are sub­

tracted fo r  vacations and another 5 days fo r  sick leave, the average n u m b er o f  w eekdays 

available fo r  w o rk  is 243. I f  m u ltip lied  b y  7  h ours, w h ich  excludes an h ou r fo r  lunch , 

the available w o rk  hours fo r  client representation are 17 0 1  h ours per year. A lth o u gh  

this does n ot includ e tim e fo r other w ork-related  fun ction s, such as co n tin u in g  legal 

ed u cation , sta ff m eetings, and bar activities, 17 0 1  hours fo r  direct representation o f  

clients is a justifiab le  num ber. N evertheless, fo r  the sake o f  argum ent, assum e that the 

defenders w o rk  nights, w eekends, and h olidays and th at th ey  push  them selves hard, 

m uch  like m an y  law yers in  the private practice o f  law  and, fo r  th at m atter, m uch  like 

m ost defenders. So assum e that the defenders w o rk  on  th eir clients’ cases at least i850 

h ours per year.32

30 Id . at 9.
31 Id. at 42.
32 There are various ways in which to compute the number of hours during a year that a lawyer has 

available to work. Consider the following:
Because a law firm at its core is a business attempting to make a profit, attorneys employed 
by a firm are measured according to the billable hours that they accrue during the course of 
a year. In fact, a firm may require an associate attorney to bill a minimum number of hours. 
Typical minimums range from 1750-2001 hours per year. 2001 hours per year equals 40 bill­
able hours per week for 50 weeks, allowing 2 weeks for vacation. Note that some firms don’t
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U sin g  i850  h ours, the “average law yer” w o u ld  have h ad  available approxim ately  6 

h ours to devote to each o f  his o r her 3 11 cases. R ecall, how ever, th at 136  o f  the cases are 

felonies (3 o f  them  hom icides) and another 14 4  o f  the cases are m isdem eanors. I f  o n ly  a 

sm all percentage o f  these cases proceeded to a ju ry  trial, w h ich  often  takes substantially  

m ore than  a w eek  o f  a law yer’s tim e fo r  trial preparation  and the trial itself, it is easy to 

u nderstand w h y  defenders w ith  caseloads o f  the k in d  described b y  the c h ie f defender 

w o u ld  have serious d ifficu lty  h an d lin g  the vo lu m e o f  w ork . M oreover, studies o f  p u b lic  

defenders dem onstrate th at the am o u n t o f  tim e required fo r h an d lin g  a variety  o f  

d ifferent k inds o f  cases, in c lu d in g  m isdem eanors, can require consid erab ly  m ore tim e 
than  6 h ou rs.33

T he m ost recent A B A  report dealing w ith  in d igen t defense w as issued b y  the A B A  

S tan d in g  C o m m itte e  on  Legal A id  and In d igen t D efen d an ts (S C L A ID )  at the en d  o f  

2 0 0 4 .34 D u rin g  20 03, com m em oratin g  the fortieth  anniversary  o f  the Suprem e C o u rt ’s 

G ideon  decision , S C L A ID  h eld  p u b lic  hearings at fo u r  d ifferent locations around the 

co u n try  and in vited  32 expert w itnesses fam iliar w ith  th eir respective ju risd iction s to 

o ffer th eir perspectives on  the extent to w h ich  the right to  counsel w as being effectively  

im p lem ented . L ike  the hearings held  15 years earlier b y  the A B A  C rim in a l Ju stice  

Section , a host o f  p rob lem s in  in d igen t defense w ere revealed, in c lu d in g  excessive 

caseloads. Specifically, w itnesses fro m  M ary lan d , N ebraska, Pennsylvania, and R h o d e 

Island spoke o f  the caseload problem s present in  th eir respective ju risd ictio n s.35

F o r exam ple, a w itness fro m  Pennsylvania to ld  o f  a co u n ty  that h ad  h ad  4 17 2  cases in 

1980  b ut that the n u m b er o f  cases h ad  grow n to 8 000  in 2 0 0 0  w ith o u t an y grow th  in 

the sta ff size o f  the p u b lic  defender’s o ffice .36 E sp ec ia lly  interesting w as the testim on y 

o f  the P u b lic  D efen d er fo r the State o f  R h o d e  Island, w h o  detailed the caseload p ro b ­

lem s o f  his agency. A s I w as w ritin g  this chapter in  20 0 9 , I read a new spaper article 

about this sam e state P u b lic  D efender, w h o  asked the presid in g justice o f  the superior 

cou rt th at his o ffice be excused fro m  appoin tm ents to post-con viction  cases due to

have minimums, but rather have ‘expectations’ for a certain number of billable hours.
Richard Caira and Jeffrey Powers, Law Firm Basics: Partners, Associates and Billable Hours, available at 
http://www.lawschoolcompanion.com/law-firm-basics.html. See also Monahan, Coping with Excessive 
Workload, supra note 6, Introduction, at 330, in which the authors suggest that billable hours in 
private law firms range from 1750 to 1900 hours per year. For discussion of private law practice billing 
and annual billable hours, in which the firm’s associates are expected to account for 1,850 billable 
hours per year, see infra note 51 and accompanying text, Chapter 6.

33 See, e.g., infra notes 7-33 and accompanying text, Chapter 6.
34 ABA Standing C ommittee on Legal Aid  and Indigent Defendants, G ideon’s Broken 

Promise: America’s C ontinuing Quest for E qual Justice (2004) [hereinafter ABA G ideon’s 
Broken Promise].

35 Id. at 18.
36 Id .
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his office’s h igh  caseloads.37 E ach  law yer w as h an d lin g , on average, 15 17  m isdem eanor 

cases and 239 felonies, or a total o f  17 56  cases each year. The d im en sion  o f  the caseload 

p rob lem  is staggering w h en  com pared w ith  the testim o n y o f  the c h ie f defender from  

another ju risd iction  discussed earlier, in  w h ich  each law yer h ad  an average annual 

caseload o f  3 11 felonies, m isdem eanors, and other m atters.38 I f  the sam e analysis o f  1850 

available h ours in  a year is applied  to p u b lic  defenders in  R h o d e  Island, each attorney 

w o u ld  have, on  average, one h ou r and five m inutes to devote to  each o f  his o r her 

cases— to m eet w ith  clients, in terv iew  w itnesses, prepare bail and pretrial m otions, 

appear in  court, and so on. O ften , therefore, there is o n ly  tim e to “m eet and p lead ” 
clients gu ilty .39

E q u a lly  startling is a 2005 report b y  the K en tu c k y  D ep artm en t o f  P u b lic  A d vo cacy  

(D P A ).40 This state agency is responsib le fo r  p ro vid in g  defense services th rough ou t 

K en tu cky, except fo r  the Lou isv ille  area,41 and it has lo n g  h ad  too m an y  cases.42 To 

shine a spotligh t on  its caseloads, the P u b lic  A d vo cacy  C o m m issio n  h eld  a series o f  

p u b lic  hearings th rough ou t the state w ith  testim o n y fro m  “ Suprem e C o u rt  Justices, 

C o u rt  o f  A ppeals judges, p u b lic  defenders, concerned m em bers o f  the private bar, 

judges, prosecutors, and others. T he consistent them e w as that o f  an overw h elm ed and 

jeopard ized  crim inal justice system .” 43

T h e report show ed h o w  the caseloads o f  the agency’s law yers h ad  increased in  recent 

years and h ow  th ey  exceed so-called national gu idelines on  caseloads.44 E vid en ce also 

w as presented o f  tasks n ot p erform ed  because o f  excessive caseloads, such as the failure 

o f  law yers to seek pretrial release o f  clients, prepare m otion s and legal briefs, and 

answ er client p h one calls. T h e report con clu d ed  w ith  a series o f  recom m endations, 

in c lu d in g  the need fo r  additional law yers and support staff, as w ell as the im portance 

o f  adequately com pen satin g private law yers w h o  w o rk ed  w ith  the D P A  and accepted 

cases w h en  the agency’s law yers h ad  a conflict o f  interest.45

B u t m ost surprising to m e about the report w as its fo rth righ t acknow led gem ent that

“ [d]efender caseloads in  som e offices are so h igh  as to be uneth ical.” 46 The report

37 Talia Buford, R.I. Public Defender Looks to Lighten Load, Providence Jou rn al, April 20, 2009.
38 See supra notes 31-33 and accompanying text.
39 M in or Crimes, supra note 17, at 31.
4° Justice J eopardized: A  Report of the Public A dvocacy C ommission on Kentucky Public 

D efender Caseloads (2005) [hereinafter Justice J eopardized].
41 See discussion of the history of the Louisville-Jefferson County Public Defender Corporation, avail­

able at http://www.louisvillemetropublicdefender.com/history.html.
42 See Justice Jeopardized, supra note 40, at 5.
43 Id. at 1.
44 See infra notes 91-116 and accompanying text, Chapter 2.
45 See Justice Jeopardized, supra note 40, at 17-20.
46 Id. at 10.
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fu rth er stated that “ [u]nder . . .  the R u les o f  the Suprem e C o u rt  [o f K en tu ck y], a w ell- 

fo u n d ed  argum en t can be m ade th at the P u b lic  A d vocate  and his Leadersh ip  T eam  as 

w ell as the P u b lic  A d vo cacy  C o m m issio n  are responsible fo r  the ethical breaches o f  

p u b lic  defenders caused b y  the excessive caseloads.” 47 Yet, despite these rather rem ark­

able adm issions o f  ethical m iscond uct, no one connected  w ith  the D P A  w as ever 

subjected to d isc ip lin ary  san ction .48

In  fact, because caseload problem s persisted after pu b lication  o f  the D P A  report, dur­

ing 2008 the agency an nou n ced  that it w o u ld  refuse to accept certain  court-assigned 

cases, and it also filed  a declaratory ju d g m en t action  in  an effort to c larify  its legal and 

eth ical d u ty  to accept cases assigned b y  K en tu c k y  courts.49 Regrettably, neither o f  these 

steps proved  to be en tirely  successful. A  trial court dism issed the declaratory  ju d gm en t 

action  and ordered the agency to continu e to accept cases assigned to it, although the 

litigation  led to  the D P A  o b tain in g  som e add itional state fu n d in g .50

C. Why the Caseload Problem Is So Extremely Difficult to Solve
The m ajo r reasons fo r excessive caseloads in  p u b lic  defense are easily  identified . The 

m ost sign ificant are discussed below.

47 Id. at 11.
48 I do not mention this because I am disappointed that the head of the DPA and others in the agency 

were not disciplined, but simply to point out that in the field of indigent defense even a public 
confession of ethical violations due to excessive caseloads does not lead either to public outcry or 
discipline, let alone to reform of the system.

49 See infra notes 68-84 and accompanying text, Chapter 7.
50 Id. The forthright way in which the DPA acknowledged its caseload problems has occurred in other 

states as well. For example, the annual report of Missouri’s Public Defender Commission in 2009 
contained a section titled “Caseload Crisis: A  System Operating in Triage” followed by this:

Up until Fiscal Year 2010, MSPD had no addition to its staff in six years, while its caseload 
rose by as much as 12,000 cases during that same time period. Even before the staffing 
levels completely flat-lined in 2000 caseload continued to climb. MSPD had been strug­
gling under an ever-widening gap between the pace of the increase in its caseload and the 
much slower, smaller increase in the numbers of attorneys and support staff to handle that 
caseload. When all staffing increases ground to a halt, the struggle turned into a full-blown 
caseload crisis with lawyers forced to triage their services.

State o f M issouri Public D efender Commission, F iscal Year 2009 A nnual Report (2009), 
available at http://www.publicdefender.mo.gov/about/FY2009AnnualReport.pdf. For a discussion of 
litigation related to caseloads in Missouri, see infra notes 85-103 and accompanying text, Chapter 7.
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Inadequate Funding

T h e lack  o f  sufficient fu n d in g  is the leading cause o f  the problem . A s  stated b y  the 

N atio n a l R ig h t to C o u n se l C o m m itte e  in 20 09 , “ [u n d o u b te d ly , the m ost v isib le sign 

o f  inadequate fu n d in g  is attorneys attem ptin g to provid e defense services w h ile  carry­

in g  aston ish in gly  large caseloads.” 51 N o t  surprisingly, the com m ittee ’s first recom m en ­

d ation  is that “ [l]egislators shou ld  appropriate adequate fun d s so that q u ality  in d igen t 

defense services can be provid ed .” 52 Sim ilarly, w h ile  d iscussing m assive caseloads in  

m isd em ean or courts, the N atio n a l A ssociation  o f  C rim in a l D efen se Law yers has urged 

th at “ [d]efender offices, contract defender offices, and assigned counsel lists . . .  have 

su fficient attorneys to perm it the m aintenance o f  ethical standards,” 53 as w ell as the 

necessary support services to fu rn ish  effective defense representation .54 Five years ear­

lier, an A B A  report called the fu n d in g  fo r in d igen t defense “sham efu lly  in adequate” 55 

and urged that state governm ents provid e increased fu n d in g  “at a level th at ensures the 

p rovision  o f  u n iform , q u ality  legal representation.” 56

Structural Problems

Appointment Process

The organization  o f  p u b lic  defense in  the U n ited  States contributes to the d ifficu lty  o f  

fin d in g  viab le solutions to the prob lem  o f  excessive caseloads. T h e m ajo rity  o f  courts 

in  the U n ited  States still app o in t law yers to represent in d igen t persons in  crim inal and 

ju ven ile  cases.57 W h ile  the ethical d u ty  to avo id  excessive caseloads is clear,58 defense 

law yers and heads o f  defender program s often  are reluctant to seek to avo id  court 

appoin tm ents o r to w ith d raw  fro m  cases to w h ich  th ey  have been ap p o in ted .59 The

51 Justice Denied, supra note 2, at 7.
52 Id. at 183.
53 M in or Crimes, supra note 17, at 9.
54 Id .
55 ABA Gideon’s Broken Promise, supra note 34, at 38.
56 Id. at 41
57 The ABA has long urged that the appointment of lawyers to represent indigent defendants should not 

be a judicial function: “The selection of lawyers for specific cases should not be made by the judiciary 
or elected officials, but should be arranged by the administrators of the defender, assigned-counsel 
and contract-for-service programs.” ABA Providing Defense Services, supra note 8, Introduction, 
at Std. 5-1.3 (a). See also The ABA Ten Principles o f a  Public Defense D elivery System, Principle
1 (2002) [hereinafter ABA Ten Principles].

58 See infra notes 3-15 and accompanying text, Chapter 2.
59 Chapter 4 discusses reasons that assistant public defenders do not often seek to avoid court ap­

pointments or file motions to withdraw from cases even when their caseloads are much too high. 
Moreover, as the foregoing discussion of Kentucky illustrates and, as further explained in Chapter 7 
dealing with litigation, lawsuits aimed at controlling caseloads do not always succeed.
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story  to ld  in  the In trod u ction  to this b o ok  reflects th is reluctance, because, in  the end, 

neither Pat n o r the head o f  Pat’s office to o k  an y  action , despite Pat’s crush in g caseload. 

N o rm a lly  defense law yers and p u b lic  defense program s m ust con vince judges that 

reduced caseloads are needed in  order to deliver legal services consistent w ith  th eir 
professional ob ligation s.60

In  add ition , m a n y  o f  the statutes govern in g p u b lic  defender program s anticipate 

that the agency’s law yers w ill provid e v irtu a lly  all o f  the representation th at m ay be 

required .61 Partly  as a result o f  such statutes, in  m an y  ju risd iction s the private bar 

p lays less o f  a role in  p u b lic  defense than  it once did, resulting in  few er private law yers 

available to take cases w h en  the p rim ary  office o f  p u b lic  defense is unavailable. This 

developm ent is in  sharp contrast to w h at the A B A  has lo n g  recom m ended: “ E very  

system  [for legal representation] should  include the active and substantial participation  

o f  the private bar.” 62

P u b lic  defense law yers faced  w ith  excessive caseloads are in  a v e ry  d ifferent situation  

than  civil legal a id  program s w h en  con fron ted  w ith  inadequate financial support 

and too m an y  clients seeking th eir services. In  civil legal aid, organizations and th eir 

staffs can control th eir caseloads s im p ly  b y  refusing to accept the cases o f  n ew  clients. 

O n  several occasions, the A B A  Stan d in g  C o m m itte e  on  E th ics and Professional 

R esp o n sib ility  discussed the d u ty  o f  civil legal a id  program s to refuse n ew  cases on 

eth ical ground s i f  fu n d in g  is reduced, n otin g  that a law yer’s first ob ligation  is to exist­

ing clients fo r  w h o m  services are being p erfo rm ed .63

P u b lic  defense representation also differs fro m  the private practice o f  law  in w h ich  cli­

ents w ith  sufficient fun d s retain counsel o f  th eir ch oice .64 Ju st as in legal a id  program s, 

private law yers and law  firm s decide w h eth er th ey  have the necessary resources to

60 See infra notes 7-12 and accompanying text, Chapter 2.
6 See, e.g., Minn. Stat. Ann. § 611.18 (2009) (“I f  it appears to a court that a person requesting the 

appointment of counsel satisfies the requirements of this chapter, the court shall order the appropri­
ate public defender to represent the person at all further stages of the proceeding through appeal, if 
any.”); R.I. Gen. Laws Ann. § 12-15-3 (West 2006) (“It shall be the duty of the public defender to 
represent and act as attorney for indigent defendants in those criminal cases referred to him or her by 
the supreme court, by the superior courts, by the district courts ... .”).

62 ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-1.2 (b).
63 The American Bar Association Standing Committee on Ethics and Professional Responsibility has 

twice addressed the duty of civil legal aid programs when faced with insufficient funding. See ABA 
Comm. on Ethics and Prof’l Responsibility, Formal Op. 381 (1981); and ABA Comm. on Ethics and 
Prof’l Responsibility, Formal Op. 96-399 (1996). “A  lawyer’s obligations to provide competent and 
diligent representation under Model Rules 1.1 and 1.3 imposes a duty to monitor workload, a duty 
that requires declining new clients i f  taking them on would create a ‘concomitant greater overload of 
work.’” Id. at 14.

64 In the book’s final chapter, I discuss the possibility of reforming indigent defense so that it more 
closely resembles the private practice of law by permitting clients to select their own lawyers. See infra 
notes 53-84 and accompanying text, Chapter 9.
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provide representation. I f  required to handle the dem ands o f  client representation, law  

firm s hire new  attorneys. C onversely, i f  a recession reduces the need fo r th eir services, 

few er attorneys are h ired , o r there are layoffs o f  law yers. B eg in n in g  in 20 08 , the na­

tion ’s eco n o m ic dow n tu rn  adversely im p acted  the private practice o f  law  m uch  as it did  

other parts o f  the lab o r m arket. T h ousands o f  attorneys lost th eir job s, and h irin g  o f  

new  graduates w as severely restricted.65

Lack of Independence

A  p rim ary  reason that the heads o f  defense program s fail to m o u n t su fficiently  ag­

gressive challenges to th eir caseloads is o ften  due to a lack  o f  independence. The head 

o f  Pat’s defender agency (about w h o m  I w rite  in  the In troduction) w as appoin ted  b y  

co u n ty  com m issioners, and the ch ie f defender ow ed his jo b  to  persons w h o  w ere ve ry  

lik e ly  antagonistic  to p ro v id in g  increased fu n d in g  fo r p u b lic  defense. The report o f  the 

N atio n a l R ig h t to C o u n se l C o m m itte e  contains illustrations o f  w h at happens w h en  

defense program s are n ot ind epend ent o f  p o litica l and ju d ic ia l interference, such as 

pressures on  the office n ot to figh t too aggressively on  b eh a lf o f  their clients and ch ie f 

defenders being to ld  to fire a p articu lar law yer because judges are displeased w ith  the 
law yer’s representation .66

Som e years ago I h ad  a conversation  w ith  the head o f  a statew ide defense program . I 

h ad  k n o w n  this ch ie f defender fo r  som e years, and he sought m y  advice about the ex­

cessive caseloads o f  the p u b lic  defender law yers fo r  w h o m  he w as responsible th rough ­

out the state. W h en  I suggested to h im  that he sh ou ld  take the lead on  b eh alf o f  his 

office, ask that n ew  appointm ents be curtailed , and request that his law yers be perm it­

ted to w ith d raw  fro m  cases to ensure that com petent representation w as p rovid ed , he 

dism issed m y  suggestion as im practical. W h y? A s he explained , “the govern or appoints 

the m em bers o f  m y  statew ide board , and he w ill see to it th at I am  fired .” 67

65 As reported in an American Bar Association newsletter:
The layoff numbers have hit a depressing mark: In the last 15 months, more than 10,000 
lawyers and legal staffers have lost their jobs at major law firms. LawShucks has the tally.
March was the worst month so far, with 3,677 losing their legal jobs, according to the blog.
There were 2,708 job losses in February and 1,540 in January. Counting April job losses,
4,218 lawyers and 6,259 staffers have been laid off since January 2008, LawShucks says.

Debra Cassens Weiss, Law Firm Layoffs H it 10KM ark; Thursdays Most Often 
Bring Bad News, April 13, 2009, available at http://www.abajournal.com/news/ 
law_firm_layoffs_hit_i0k_mark_thursdays_most_often_bring_bad_news/.

66 Justice Denied, supra note 2, at 80-82.
67 As of 2009, twenty-seven states had statewide programs for providing indigent defense services 

throughout the jurisdiction. A  minority of the agencies do not have governing boards at all. 
Apparently, even when there is a statewide commission or a board of directors, the head of the 
program might still not feel entirely secure in his or her position. See generally Justice Denied, supra 
note 2, at 148-162. Because of the type of problem related by this chief defender, Justice Denied 
recommends that:
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T h e forego in g story  ob v io u sly  dem onstrates the need fo r  com plete independence o f  the 

defense fu n ctio n . Precisely because o f  the k in d  o f  p rob lem  to ld  to m e b y  the head o f  

th is statew ide defense p rogram , the A B A  recom m ends th at “ [t]he legal representation 

plan  fo r a ju risd ictio n  should  be designed to guarantee the in tegrity  o f  the relationship 

betw een law yer and client. The p lan  and the law yers serving u n d er it should  be free 

fro m  p o litica l in fluence and should  be subject to ju d ic ia l supervision  o n ly  in  the sam e 

m anner and to the sam e extent as are law yers in  private practice.” 68

No Control Over Intake

Still another reason caseloads in p u b lic  defense are such a d ifficu lt p rob lem  is that 

those w h o  provid e defense services have no contro l over the n u m b er o f  cases in  

w h ich  police m ake arrests and in w h ich  prosecutors decide to file charges requiring 

the app o in tm ent o f  counsel. D efen se program s are s im p ly  expected  to respond w ith  

sufficient num bers o f  law yers and resources to provid e adequate defense services, even 

th ough  police and prosecutors are effectively  in  charge o f  determ in in g the n u m b er o f  

cases in  w h ich  defense counsel m ust appear.

In  decid in g w h eth er to prosecute, a w id e  variety  o f  factors are considered b y  prosecu- 

tors— and this is entirely  proper, b ut the availability  o f  defense law yers to represent the 

accused is n ot am on g th em .69 A n d , w h ile  “adequate defense law yer availability” should  

not be a factor used b y  prosecutors in  decid in g w h eth er to proceed  w ith  a case, w o u ld  

it not m ake sense fo r  legislative bodies to  consider on  a regular basis w h eth er increases 

in  arrests and prosecutions require a con com itan t increase in  fu n d in g  fo r defense ser­

vices? H ow ever, state legislatures and local officials u sually  m ake o n ly  a m odest connec­

tio n , i f  an y at all, betw een the need fo r additional defense service fun d s in  the w ake o f  

increased prosecutions. A n d  no state has ever enacted a statute that requires autom atic 

increases in  the size o f  defender program s w h en  prosecutions increase.

T h e caseload prob lem  also has been exacerbated b y  differences in  state and local fu n d ­

in g  allocated to defense services com pared  to law  en forcem en t and corrections. In  a 

20 09  decision  dealing w ith  the o verw h elm in g  caseloads o f  the M isso u ri State Public

[t]he members of the Board or Commission of the agency should be appointed by leaders of 
the executive, judicial, and legislative branches of government, as well as by officials of bar 
associations, and Board or Commission members should bear no obligations to the persons, 
department of government, or bar associations responsible for their appointments.

Id . at i85, Recommendation 2.
68 ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-1.3 (a).
69 See, e.g., ABA Standards f o r  Crim inal Justice: Prosecution Function, Std. 3-3.9 (3d ed. 1993) 

[hereinafter ABA Prosecution Function]. This standard deals with a variety of factors that prosecu­
tors should consider in exercising discretion whether to charge a person with a criminal offense. The
availability of defense counsel is not one of the factors.
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D efen d er program , the M isso u ri Suprem e C o u rt rendered w h at is p ro b ab ly  the first 

decision  in the co u n try  to  em phasize th is im p ortan t fu n d in g  disparity:

T h e p u b lic  defender represents about 80 percent o f  those charged w ith  

crim es that carry  the potential fo r  incarceration . S in ce 1985, the n u m b er o f  

o ffenders convicted  o f  d rug  offenses (possession, d istribution  and traffick­

ing) has increased b y  nearly  650 percent, w h ile  n o n -d ru g  sentencing has 

increased b y  nearly  230  percent.

W h e n  the state established the p u b lic  defender system  in  the early  1980s, 

one in  9 7  M issourian s w as u n d er correctional control— either in  ja il or 

prison  or on  prob ation  or parole. In  2 0 0 7 , b y  contrast, one in  36 w as 

u n der correctional control, and 32 percent o f  those w ere incarcerated in 

prison  or ja il.

D u rin g  the decade o f  the 1990s, the p o p u latio n  o f  M isso u ri grew  b y  9.3 

percent, w h ile  the prison  p o p u latio n  grew  b y  184  percent. R ecen t data 

show  m ore than  56 ,0 00  ind ividuals on probation ; nearly  2 0 ,0 0 0  on  parole 

(supervision  that fo llow s a prison  term ); m ore than  10 ,0 0 0  in M issouri 

ja ils (m an y o f  w h o m  are aw aiting trial) and about 3 0 ,0 0 0  in  state prisons.

The state’s vast increases in  c rim in a l prosecutions h ave not in c lu d ed  com m ensu­

rately increasing resources fo r  the p u b lic  defen der.70

Sim ilarly, the federal govern m ent provides substantially  greater fu n d in g  fo r state 

law  en forcem en t purposes than  it does fo r  in d igen t defense. A s  exp la in ed  in  a 2 0 10  

m em oran d u m  o f  the C o n stitu tio n  Project, “ [b]y v irtu e  o f  its m assive fu n d in g  o f  state 

and local law  en forcem en t the federal govern m ent u n in ten tio n ally  exacerbates the 

abrogation  o f  the constitu tional right to a law yer.” 71 The m em oran d u m  notes that the 

govern m ent proposes fo r  fiscal year 2 0 11  to increase federal assistance fo r law  en force­

m ent to $3.4  b illion , w h ile  a llocating “ less th an  0 .1%  o f  federal fu n d in g  fo r  . . .  ind igent 

defense services.” 72

A lth o u g h  lack  o f  resources drives m uch  o f  the prob lem  o f  excessive caseloads, resource 

increases are often  d ifficu lt to  achieve. Therefore, in  add ition  to discussing w ays to 

dem onstrate the need fo r  fin ancial support, this b o ok  focuses on  other possib le re­

sponses and solutions.

70 State ex rel. Missouri Public Defender Commission v. Pratte, 298 S.W.3d 870, 877 (Mo. 2009) 
(footnotes omitted) (emphasis added). For further discussion of this case, see infra notes 85-103 and 
accompanying text, Chapter 7.

71 Federal Action to Ensure the Right to Counsel in the United States 2 (Constitution Project, March 2010) 
(on file with author).

72 Id .
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The Duty of Defense Programs and Lawyers 
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In evalu ating w h eth er a law yer’s caseload is reasonable, relevant factors include the 

com p lex ity  o f  the cases, the availab ility  o f  su pport services (e.g., investigators, social 

w orkers, and paralegals), and the speed at w h ich  cases proceed  th rough  the court sys­

tem . Further, the range o f  a law yer’s other professional activities, such as attendance at 

tra in in g  program s, sta ff m eetings, and p artic ipation  in  bar activities, m ust be assessed. 

These activities do not constitute a law yer’s “caseload,” b ut th ey  o b vio u sly  bear on  a 

law yer’s overall “w o rk lo ad .” A s exp la in ed  in  A B A  standards, “ [c]aseload is the n u m ber 

o f  cases assigned to an attorn ey at a given  tim e. W o rk lo ad  is the sum  o f  all w o rk  

p erform ed  b y  the in d ivid u al at an y given  tim e, w h ich  includes the n u m ber o f  cases to 

w h ich  the attorn ey is assigned, but also includes other tasks fo r  w h ich  th at attorney 

is responsib le.” 1 W h eth er the focus is caseloads or w ork loads, professional cond u ct 

rules, p erform an ce standards, and num erous other recom m endations shou ld  be fu lly  

considered.

A. Rules of Professional Conduct
T h e report o f  the N atio n a l R ig h t to C o u n se l C o m m itte e  sum m arized the ad op tion  o f  

the A B A  M o d e l R u les o f  Professional C o n d u ct am on g the states and the consequences 

o f  v io latin g  provisions o f  the rules:

[E ]very  attorney w h o  practices law  in the U n ited  States, in c lu d in g  all w h o 

represent in d igen t clients, are subject to their respective states’ rules o f  

professional conduct. In  each state, these rules w ere approved b y  the state’s 

h ighest cou rt and, v irtu a lly  everyw here, the states’ rules are substantially  

sim ilar in both  fo rm  and substance to the A B A  M o d e l R u les . . In  all

states, m oreover, failure to co m p ly  w ith  the state’s rules o f  professional 

con d uct can lead  to d isc ip lin ary  sanctions, such as reprim and, suspension, 

o r even d isbarm ent.2

1 ABA Providing Defense Services, supra note 8, Introduction, at 68. A  similar point is made in 
ABA Ten Principles, supra note 57, Chapter 1, at Principle 1. A  lawyer’s workload also was elabo­
rated upon in a publication that dealt specifically with public defenders having too many cases:

A defender’s work includes more than her cases. She must consult with others about her 
cases, engage in review processes to assure quality in her cases, and handle other work, for 
example, brainstorming, case or peer review, mock presentations, post-case critiques, and 
performance evaluations. An ethical defender maintains and advances her knowledge by 
reading newly decided cases and newly enacted laws and rules, and by attending training 
sessions. She must support others in her office by doing case consultation for colleagues. 
Defenders must perform administrative and office duties. She must supervise support staff 
to ensure that their work is at the requisite standard.

Monahan, Coping with Excessive Workload, supra note 6, Introduction, at 319.
2 Justice Denied, supra note 2, Chapter 1, at 35.
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Excessive caseloads am on g law yers representing in d igen t crim inal and ju ven ile  clients 

im plicate a n u m b er o f  state rules o f  professional conduct. The m ost im p ortan t o f  

these are the requirem ents to be “com peten t” pu rsuan t to R u le  1 . 1  (“provid e . . .  the 

legal kn ow led ge, skill, thoroughness and preparation  reasonably necessary fo r  the 

representation” )3 and “d iligen t” pursu an t to R u le  1.3 (“act w ith  reasonable diligence 

and prom ptness in  representing a client” ) .4 T h e com m en t to R u le  1.3  contains an ex­

p lic it ad m on ition : “A  law yer’s w o rk  load  m ust be contro lled  so that each m atter can be 

h and led  com petently.” 5 In  add ition , w h en  a law yer has too m a n y  clients to represent 

sim ultaneously, a “concurrent conflict o f  interest exists” because “there is a sign ificant 

risk th at the representation o f  one or m ore clients w ill be m aterially  lim ited  b y  the 

law yer’s responsibilities to another client . . .  .” 6 I f  a law yer’s acceptance o f  a client’s 

representation w ill lead to a v io lation  o f  the rules o f  professional cond u ct, o r i f  a law ­

yer’s con tin u ed  representation o f  a client w ill lead to a v io latio n  o f  rules o f  professional 

cond uct, R u le  1 . 16  (a) requires that the law yer either decline the representation or seek 

to w ith d raw  fro m  the representation .7 H ow ever, a com m en t to R u le  1 .16  acknow ledges, 

that w h en  “a law yer has been appo in ted  to represent a client, w ith d raw al ord in arily  

requires approval o f  the ap p o in tin g  authority.” 8 M oreover, R u le  1 . 16  (c) recognizes an 

exception  to  1 .16  (a): “W h en  ordered to do so b y  a tribunal, a law yer shall continue 

representation n otw ith stan d in g good  cause fo r  term in atin g the representation.” 9

I f  the defense law yer believes the cou rt has erred and should  have p erm itted  w ith d raw ­

al, the law yer m igh t w an t to seek a stay and try  to appeal the cou rt’s ru lin g .10 R efusal 

to represent the client, even i f  the defense law yer believes com petent representation is 

im possib le, can result in  cou rt san ction s.11 The Suprem e C o u rt  declared som e years

3 ABA M odel Rules R. 1.1.
4 Id . at R. i.3.
5 Id. at cmt. 2. Comment 1 to Rule 1.3 states that “ [a] lawyer must ... act with commitment and dedi­

cation to the interest of the client and with zeal in advocacy upon the client’s behalf.” This is similar 
to the ABA’s former ethics code: “A  lawyer should represent a client zealously within the bounds of 
the law.” M odel Code o f P r o f ’l  C onduct Canon 7 (1980). Not all state rules of professional con­
duct include the comments to the rules recommended by the ABA Model Rules. As of March 2011, 
the following eight states had not adopted comments to their states’ rules of professional conduct: 
California, Illinois, Louisiana, Montana, Nevada, New Jersey, New York, and Oregon.

6 Id. at R. 1.7 (a)(i).
7 ABA M odel Rules R. 1.16 (a)(i).
8 Id . at cmt. 3.
9 Id . at R. i.i6  (c).
10 However, the court’s decision will not likely be subject to appeal as a matter of right. See Lefstein 

and Vagenas, Restraining Excessive Defender Caseloads, supra note 1, Introduction, at notes 27-30 and 
accompanying text.

11 See, e.g., People v. McKenzie, 668 P.2d 769 (Cal. 1983) (court may hold public defender in contempt 
when defender refuses to proceed due to belief that trial court’s rulings rendered effective representa­
tion impossible); In re Galloway, 389 A.2d 55 (Pa. 1978) (finding of contempt proper when defense 
lawyer’s request to withdraw was denied and defense lawyer refused to proceed).
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ago th at “all orders and ju d gm en ts o f  courts m ust be com p lied  w ith  prom ptly. I f  a 

person  to w h o m  a cou rt directs an order believes th at the order is incorrect the rem edy 

is to appeal, but, absent a stay, he m ust co m p ly  p ro m p tly  w ith  the order pen d in g  

appeal. Persons w h o  m ake private determ inations o f  the law  and refuse to  o b ey  an 

ord er generally  risk  crim inal con tem pt even i f  the order is u ltim ately  ru led incorrect.” 12 

N evertheless, as exp la in ed  in  this b o ok ’s final chapter, I suggest th at defense program s 

consider refusing to provid e services w h en  th ey  clearly have excessive caseloads and 

trial courts insist that representation be provid ed  anyw ay.13

A  coro llary  to R u le  1 . 16  is R u le  6 .2 , w h ich  provides th at “ [a] law yer shall n ot seek to 

avo id  app o in tm ent b y  a tribunal to represent a person  except fo r  go o d  cause, such as: 

(a) representing the client is lik e ly  to result in  v io lation  o f  the R u les o f  Professional 

C o n d u ct . . .  .” 14 A  com m en t to this rule refers the reader back to the d u ty  to deliver 

“com peten t” representation: “ G o o d  cause exists i f  the law yer cou ld  not h andle the 

m atter com petently, see R u le  1 . 1 . . .  .” 15

T he relationship betw een subordinate and su p erv isory  law yers is also addressed in the 

M o d e l R u les, w h ich  define the responsibilities o f  each w h en  there is an issue respecting 

excessive caseloads. A s  fo r the subordinate law yer, R u le  5.2 states that the “ law yer is 

b o u n d  b y  the Rules o f  Professional C o n d u ct n otw ith stan d in g th at the law yer acted 

at the d irection  o f  another person .” 16 This is a bed rock  prin cip le  o f  the legal pro fes­

sion , the im p ortan ce o f  w h ich  is n ot alw ays w ell understood and that is repeatedly 

overlooked in  the area o f  p u b lic  defense. W h a t it m eans is that, except in  the situation 

discussed below, every law yer is responsible in d iv id u a lly  fo r  p ro v id in g  com petent a n d  d ili­

g en t leg a l representation . H ere is h ow  one w riter has exp la in ed  the d u ty  o f  each m em ber 

o f  the profession :

A ll attorneys, in c lu d in g  subord inate attorneys, are responsible fo r  their 

ow n  m iscond uct even i f  it occurred  at the d irection  o f  a supervisor, and 

even i f  the attorney acquiesced fro m  a fear o f  loss o f  em ploym en t. This 

rule u n equ ivocally  disposes o f  an y  “ N u re m b u rg ” defense in  w h ich  a subor­

dinate attem pts to d en y resp on sib ility  because he or she w as m erely acting 

in  accordance w ith  the orders o f  a superior. In  a larger sense, how ever, this 

rule o f  in d epend en t resp on sib ility  s im p ly  states an obvious and param ou n t 

d u ty  o f  professional conduct: each law yer is u ltim ately  responsible fo r  his 

o r her ow n  action s.17

12 Maness v. Meyers, 419 U.S. 449, 458 (1975).
:3 See infra notes 110-128 and accompanying text, Chapter 9.
14 Id. at R. 6.2 (a).
15 Id. at cmt. 2.
16 Id. at R. 5.2 (a).
:7 Irwin D. Miller, Preventing Misconduct by Promoting the Ethics o f Attorneys’ Supervisory Duties, 70
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B u t R u le  5.2 also contains an exception : “A  subord inate law yer does n ot vio late  the 

R ules o f  Professional C o n d u ct i f  that law yer acts in  accordance w ith  a supervisory  

law yer’s reasonable resolution  o f  an arguable question  o f  professional duty.” 18 In  other 

w ord s, i f  there is “an arguable question” o f  w h eth er the subord inate law yer has an ex­

cessive caseload, and the subord inate law yer continues to provid e representation at the 

direction  o f  the supervisor n otw ith stan d in g  concerns about w h eth er “com peten t” and 

“d iligen t” representation can be p rovid ed , no v io latio n  o f  professional con d u ct rules 

has occurred . C onversely , i f  the situation  is n ot really  arguable, fo r  exam ple, because 

the size o f  the caseload clearly  interferes w ith  p ro vid in g  com petent and d iligen t repre­

sentation , the subordinate law yer is g u ilty  o f  professional m iscond uct, unless a good  

faith  effort is m ade to avo id  add itional assignm ents and the law yer seeks to w ith d raw  

fro m  one or m ore existing cases.19 W h at the rules do not— and cannot decide— is 

w h en  a m atter o f  disagreem ent about caseload is “an arguable question .” This is a m at­

ter o f  ju d g m en t am on g professionals and, at least theoretically, there cou ld  be reason­

able disagreem ents on  the subject am on g the supervisor and subordinate law yer.20

W h at about the ap p licab ility  o f  professional con d u ct rules to the heads o f  p u b lic  

defense program s and to supervisors w h en  subord inate law yers w ith  excessive caseloads 

are p erm itted  to represent clients? The answ er is contained  in  R u le  5.1, w h ich  spells 

o u t the duties o f  those w ith  “m anagerial” and “su p ervisory  authority.” 21 A lth o u gh  the 

rule uses the term  “ law  firm ,” the term in o log y  section o f  the M o d e l R u les m akes clear 

that the term  is in tend ed to include p u b lic  defense program s.22 A ccord in g  to R u le  5.1,

N o tre  Dame L. Rev. 259, 295-297 (1994). See also Douglas R. Richmond, Subordinate Lawyers and 
Insubordinate Duties, 105 W. VA. L. Rev. 449, 463 (2003). See generally Robert F. Keating, The Floggings 
W ill Continue Until Morale Improves: The Supervising Attorney and His or Her Law Firm, 39 So. Tex.
L. Rev. 279 (1998).

i8 ABA M odel Rules R. 5.2 (b).
:9 Consider again ABA M odel R ule 1.16 (a) and the discussion at supra notes 7-13 and accompanying 

text.
20 “I f  the question can reasonably be answered only one way, the duty of both lawyers is clear and they 

are equally responsible for fulfilling it. However, if  the question is reasonably arguable, someone 
has to decide upon the course of action. That authority ordinarily reposes in the supervisor, and a 
subordinate may be guided accordingly.” ABA M odel Rules R. 5.2 (b), cmt. 2. In the field of public 
defense, there appear to be few reported cases of subordinate lawyers who have formally challenged 
supervisors about their caseloads. However, in the 1980s in New York City, a lawyer employed by 
the New York Legal Aid Society was terminated; the Society claimed he had not been sufficiently 
attentive to several of his clients. In response, the lawyer claimed that he had an excessive caseload. 
Under the terms of a collective bargaining agreement, the dispute was adjudicated in arbitration. The 
lawyer’s caseload challenge was unsuccessful and his termination was sustained. For further discussion 
of the case, see infra note 8, Chapter 5.

21 ABA M odel Rules R. 5.1 (a), (b).
22 “ ‘Firm’ or ‘law firm’ denotes a lawyer or lawyers in a law partnership, professional corporation, sole 

proprietorship or other association authorized to practice law; or lawyers employed in a legal services 
organization or the legal department of a corporation or other organization.” Id. at R. 1.0 (e).
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persons w ith  “m anagerial au th ority” are required “to ensure th at the firm  has in  effect 

m easures g iv in g  reasonable assurance that all law yers in  the firm  con form  to the R ules 

o f  Professional C o n d u ct.” 23 A n d  those w ith  “direct su pervisory  auth ority  over another 

law yer” have a d u ty  to “m ake reasonable efforts to  ensure that the other law yer con­

form s to the R u les o f  Professional C o n d u c t.”24

In  add ition , R u le  5.1 spells ou t several situations in  w h ich  one law yer “shall be respon­

sible fo r  anoth er law yer’s v io lation  o f  the R u les o f  Professional C o n d u ct.” 25 The first is 

w h ere a law yer “orders or, w ith  kn ow led ge o f  the specific con d u ct, ratifies the cond uct 

in vo lved  . . .  .” 26 T h e second is w here a law yer w ith  “m anagerial auth ority” o r “direct 

su p erv isory  auth ority  . . .  know s o f  the con d u ct at a tim e w h en  its consequences can be 

avo ided or m itigated  b ut fails to take reasonable rem edial action .”27 These rules are not 

especia lly  d ifficu lt to ap p ly  to situations w here law yers fu rn ish in g  p u b lic  defense ser­

vices have excessive caseloads. In  all likelih ood , there are m a n y  such program s th rough ­

ou t the co u n try  w here m anagers and supervisors are subject to charges o f  professional 

m iscond u ct because th ey  are w ell aware o f  the excessive caseloads o f  th eir law yers and 

fail to take appropriate actions to prevent them .

Pat’s story, to ld  in the In trod u ction  to this book , is w o rth  recalling here. “ Pat,” a 

subord inate law yer, had  m ore than  300  p en d in g  cases and com plain ed  o f  w h at I th in k  

an y  reasonable person  w o u ld  conclud e w as an excessive caseload. H is caseload was 

not an “arguable question” o f  professional ju d gm en t, and neither Pat’s supervisors n or 

the head o f  the agency ever sought to persuade Pat that his caseload w as reasonable.

In  fact, the head  o f  the program  essentially conceded th at Pat’s caseload w as excessive, 

n o tin g  that “triage” is the k in d  o f  representation p rovid ed  b y  the agency. Pat’s supervi­

sors and the head o f  the p u b lic  defender p rogram , therefore, v io lated  the com m an d s o f  

R u le  5.1 because th ey  m ade no effort w h atsoever to “take rem edial action” that m igh t 

have enabled  Pat to avo id  v io latin g  the professional con d uct rules. In  fact, th ey  did  

m uch  w orse. T h ey  threatened Pat w ith  em p loym en t term in ation  w h en  he w as m erely 

calling  to th eir attention  th eir ow n professional m iscond uct, o f  w h ich  th ey  w ere seem ­

in g ly  obliv ious.

Ironically, the m iscond uct o f  the supervisor and head o f  the defender p rogram  m eant 

th at Pat m ost lik e ly  also v io lated  the professional con d u ct rules. R u le  8.3 (a) requires 

th at law yers report v io lations o f  professional con d u ct rules to “the appropriate p ro ­

fessional auth ority” i f  the v io lation  “raises a substantial question  as to that law yer’s

23 Id . at R. 5.i (a).
24 Id. at R. 5.1 (b).
25 Id . at R. 5.i (c).
26 Id. at R. 5.1 (c)(i).
27 Id. at R. 5.1 (c)(2)
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honesty, trustw orth iness o r fitness as a law yer or in  other respects . . ” 28 W h ile  sub­

ord inate law yers like Pat are u n d o u b ted ly  extrem ely  reluctant to report th eir bosses fo r 

v io latin g  th eir ethical duties and rarely, i f  ever, do so, the rule seem s quite clear. In  fact,

I th in k  Pat’s bosses flagran tly  breached th eir ethical duties and, b y  th eir actions, d id  an 

en orm ous disservice n ot o n ly  to Pat but also to his clients. T h e report o f  the N atio n a l 

R ig h t to  C o u n se l C o m m ittee  m akes these exact sam e points:

[W ]h en  defenders represent excessive num bers o f  clients w ith  the k n o w l­

edge o f  supervisors and directors o f  defender program s, these supervisors 

and agency heads com m it professional m iscond uct . . It has been

fo rce fu lly  argued . . .  that i f  a p u b lic  defender is ordered b y  a supervisor 

or agency head to undertake representation in  an excessive n u m b er o f  

cases, th ereby preventing the law yer fro m  com peten tly  representing his 

o r her clients, the defender should  report these persons to the appropriate 

d isc ip lin ary  authority.29

B. Performance Standards for Defense Representation
Professional con d u ct rules ap p ly  to law yers generally  and do n ot specifically  address 

duties o f  defense law yers in representing th eir clients in  crim inal and ju ven ile  cases. 

H ow ever, the responsibilities o f  defense law yers are addressed in  “p erform an ce stan­

dards” adopted  b y  national organizations, such as those approved  b y  the N atio n a l 

L egal A id  &  D efen d er A ssociation  (N L A D A ) ,30 and standards approved in  various 

states.31 Because these standards are recom m endations, v io lations o f  th em  do n ot lead 

to  d isc ip lin ary  or other sanctions. Perform ance standards, m oreover, do n ot n orm ally

28 Id. at R. 8.3 (a). The duty to report professional misconduct applies only i f  the lawyer’s knowledge of 
the misconduct is not confidential. Arguably, in the situation under discussion, confidentiality is not 
implicated when a defense lawyer explains to a disciplinary body what he or she was prevented from 
doing on a client’s behalf because of an excessive caseload. While the lawyer’s information relates to 
the representation of the client (see ABA Model Rules R. 1.6 (a)), the purpose of the confidentiality 
duty, aimed at encouraging full client disclosures to counsel, is not violated. See also R. 8.3 (c).

29 Justice Denied, supra note 2, Chapter 1, at 206, citing Monroe Freedman, An Ethical Manifesto for 
Public Defenders, 39 Val. U. L. Rev. 911, 921 (2005).

30 Perform ance Guidelines fo r  Crim inal Def. Representation (4th printing) (National Legal 
Aid &  Defender Ass’n 2006) [hereinafter NLADA Perform ance Guidelines]. “The object of these 
Guidelines is to alert the attorney to possible courses of action that may be necessary, advisable, or ap­
propriate, and thereby to assist the attorney in deciding upon the particular actions that must be taken 
in a case to ensure that the client receives the best representation possible.” Id., Introduction at xi.

31 See, e.g., In the Matter of the Review of Issues Concerning Representation of Indigent Defendants 
in Criminal and Juvenile Delinquency Cases, A D K T No. 411 (Issued by Nevada Supreme Court, 
January 4, 2008).
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deal w ith  p u b lic  defense caseloads.32 The N L A D A  standards call fo r  law yers to “abide 

b y  ethical n orm s,” 33 and in  another standard notes that “counsel has an ob ligation  

to  m ake sure th at counsel has sufficient tim e . to offer q u ality  representation to a 

defendant in a p articu lar m atter.” 34 The com m en tary  to this standard cites a standard 

approved  b y  N L A D A  in  19 76 : “ N o  defender office o r defender attorn ey shall accept a 

w o rk lo ad  w h ich , b y  reason o f  the excessive size thereof, threatens to d en y due process 

o f  law  or places the office o r a ttorn ey in im m in en t danger o f  v io latin g  an y  ethical
canons . .” 35

C. Ethics Opinions 

ABA Ethics Opinion

In  20 0 6 , the A B A  Stan d in g  C o m m itte e  on E th ics and Professional R esp o n sib ility  

(A B A  E th ics C om m ittee) issued Form al O p in io n  0 6 -4 4 1 dealing w ith  excessive 

caseloads and p u b lic  defense representation .36 The effort to con vince the A B A ’s 

E th ics C o m m itte e  to issue an op in io n  on  the subject o f  caseloads w as a jo in t effort 

undertaken  b y  the A B A  Stan d in g  C o m m itte e  on  Legal A id  and In d igen t D efen d an ts 

(A B A  S C L A ID )  and the N L A D A .37 B ecause A B A  ethics o p in io n  m ust be based on 

A B A  M o d e l R u les, there w as never an y  real d o u b t about w h at the op in io n  w o u ld  say 

con cern in g excessive p u b lic  defense caseloads. A s discussed in  the preced ing section, 

w h en  caseloads are excessive, the professional con d u ct rules are clear respecting the du­

ties o f  those w ith  m anagerial and su pervisory  authority, as w ell as the d u ty  o f  law yers 

p ro v id in g  direct client services.

T h e m ost im p ortan t p o in ts in  the op in io n  can be sum m arized as fo llo w s:38

32 Rules and other practices related to caseloads adopted in various states are discussed later. See infra 
note 110, and 119-152 and accompanying text.

33 NLADA Perform ance Guidelines, supra note 30, Guideline 1.1, at 1.
34 Id . at Guideline i.3.
35 Id . at 3i. This language is similar to a blackletter standard approved by the ABA. See infra note 66 and 

accompanying text.
36 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 06-441 (2006) [hereinafter ABA 

Formal Op. 06-441]. Ethics opinions are advisory and typically issued by bar associations. The ABA 
Ethics Committee is undoubtedly the most important and influential ethics committee in the coun­
try, and its opinions often are cited in court decisions.

37 See Lefstein and Vagenas, Restraining Excessive Defender Caseloads, supra note 1, Introduction, at 11.
38 The ethics opinion as applied to the private practice of law is discussed in Arthur J. Lachman, What 

You Should Know Can Hurt You: Management and Supervisory Responsibilities for the Misconduct o f 
Others Under Model Rules 5.1 and 5.3, 18 Prof. Law. 1 (2007).
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■ The o p in io n  applies n ot o n ly  to p u b lic  defenders but to all law yers w h o  represent 

ind igents in  crim inal cases pursuant either to  cou rt appointm ents o r to  governm ent 
contracts.39

■ “ The R u les [o f Professional C o n d u ct] provid e no exception  fo r law yers w h o repre­

sent in d igen t persons charged w ith  crim es.” 40

■ A ll law yers w h o furn ish  defense representation on  b eh a lf o f  the in d igen t m ust 

provid e services that are com petent and d iligent.

■  “A  law yer’s p rim ary  eth ical d u ty  is ow ed to existing clients.” 41

■  I f  com petent and d iligen t representation is n ot possib le because o f  an excessive 

w ork load , o r i f  a w o rk lo ad  soon w ill becom e excessive, the cases o f  n ew  clients can­

n ot be accepted .42

■ I f  cases are bein g assigned b y  courts or th rough  som e other fo rm  o f  appoin tm ent 

system , the law yer should  request th at n ew  appoin tm ents be stopped .43

■ I f  a law yer cannot provid e com petent and d iligen t representation to existing clients 

and the prob lem  cannot be resolved th rough  a request to the court, the law yer m ust 

m ove to w ith d raw  fro m  a su fficient n u m b er o f  cases to b rin g  that representation 

into com pliance w ith  the R u les o f  Professional C o n d u c t.44

■ I f  the m otion  to w ith d raw  is rejected b y  a court, an appeal sh ou ld  be taken , i f  

possible; b ut i f  an appeal is either unavailable o r un successfu l,45 the law yer m ust 

con tin ue w ith  the representation and m ake the best o f  the situation , “w h ile  tak ing 

w hatever steps are feasible to ensure that she w ill be able to com peten tly  and d ili­
gen tly  represent the defen dan t.”46

39 ABA Formal Op. 06-441, n. 2. The rationale of the opinion applies regardless of the manner in which 
lawyers become involved in representing indigent defendants.

40 ABA Formal Op. 06-441, at 3.
41 Id. at 4.
42 Id . at 5.
43 Among options listed are the following: “requesting that the court refrain from assigning the lawyer 

any new cases until such time as the lawyer’s existing caseload has been reduced to a level that she
is able to accept new cases and provide competent legal representation.” Id . at 5. Thus, before filing 
a motion in court, the ethics opinion recognizes that a lawyer’s initial approach to the problem 
should be by making a “request” to the court. The opinion does not address the way this should be 
communicated, i.e., whether via email, letter, informal personal conversation, etc. This matter is also 
discussed later. See infra notes i02-i09 and accompanying text, Chapter 9.

44 Id .
45 “I f  the court denies the lawyer’s motion to withdraw, and any available means of appealing such rul­

ing is unsuccessful, the lawyer must continue with the representation . .” Id . at i.
46 Id . at 6.
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■ H eads o f  defender program s, law yer supervisors, and others “w ith  interm ediate 

m anagerial responsibility, over the professional w o rk  o f  a firm  or p u b lic  sector legal 

agen cy or departm ent shall m ake reasonable efforts to ensure that the other law yers 

in  the agency or departm ent co n fo rm  to the R ules o f  Professional C o n d u ct.” 47

■ The w orkloads o f  subordinate law yers m ust be m on itored  b y  law yer supervisors 

to ensure that w ork loads do n ot prevent the d elivery  o f  com petent and diligent
48services.48

■ C ase load  standards m ay be considered in  decid in g  w h eth er the w o rk lo ad  o f  a law ­

yer is excessive, but standards cannot be the “sole fac to r;” 49  w h eth er a w o rk lo ad  is 

excessive “depends n ot on ly  on  the n u m b er o f  cases, but also on  such factors as case 

com plexity, the availability  o f  su pport services, the law yer’s experience and ability, 

and the law yer’s nonrepresentational responsib ilities.” 50

■ W h en  a law yer receives cases as a m em b er o f  a p u b lic  defender’s sta ff or law  firm , 

and supervisors are aware that the law yer’s w o rk lo ad  is excessive, the supervisor has 

a d u ty  to take rem edial action , such as transferring nonrepresentational duties to 

others, n ot assigning n ew  cases to the law yer, and possib ly  transferring cases to o th ­

ers w ith in  the p u b lic  defender’s o ffice or law  firm .51

■ I f  supervisors “k n o w ” o f  a law yer’s excessive caseload and do n ot take “reasonable 

rem edial action ,” supervisors are them selves responsible fo r  the law yer’s v io lation  o f  

the R u les o f  P rofessional C o n d u c t.52

■ I f  a law yer and supervisor disagree about w h eth er w o rk lo ad  is preventing the law yer 

fro m  p rovid in g  com petent and d iligen t services, the law yer m ay  re ly  on  the decision 

o f  the supervisor i f  it constitutes a “reasonable resolution  o f  an arguable question  o f  

professional duty.” 53

■ I f  the law yer deem s the resolution  o f  the supervisor n ot to  be reasonable, the law yer 

m ust con tin ue up the chain  o f  com m an d , perhaps lead in g to the m atter being 

b rou gh t to the head o f  the defender program  and even to the program ’s govern ing 

board , i f  there is o n e.54

47 Id . at 7.
48 Id .
49 Id . at 4.
50 Id .
51 Id. at 5.
52 Id . at 8.
53 Id . at 6.
54 Id . The requirement that a lawyer take his or her complaint to the program’s governing board is 

based upon ABA Model Rule 1.13 (b) and (c). See Lefstein and Vagenas, Restraining Excessive Defender 
Caseloads, supra note 1, Introduction, at notes 37-42 and accompanying text.
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Opinions of State Bars and the ACCD

P rio r to  the o p in io n  o f  the A B A  E th ics C o m m itte e , the ethics com m ittees o f  state bars 

in  A rizon a , South  C aro lin a , and W isco n sin  h ad  addressed the subject o f  excessive de­

fen d er w o rk lo ad s.55 A lth o u gh  less th orough , these p rio r op in ion s reached ve ry  sim ilar 

conclusions to those o f  the A B A ’s E th ics C o m m ittee . E th ics op in ion s fro m  N e w  York 

and V irg in ia , although dealing w ith  governm ent law yers (N ew  York) and prosecu­

tors (V irgin ia), are also sim ilar in  th eir conclusions to the A B A ’s ethics o p in io n .56 A n  

un pu blish ed  ten-page o p in ion  letter issued on  b eh alf o f  the E th ics H o tlin e  C o m m ittee  

o f  the K e n tu c k y  B ar A ssociation  addresses the sam e issue. So lic ited  b y  the fo rm er head 

o f  the K en tu c k y  D ep artm en t o f  P u b lic  A d vo cacy  (D P A ),57 the letter recounts the case­

loads o f  the m ore th an  300  law yers em ployed  b y  the D P A . It notes the caseloads w ere 

“ 4 1%  above the N A C  standards,” 58 and it offers the fo llo w in g  conclusions:

[I]t is clear that D P A ’s total caseload has reached a level at w h ich  there is 

a substantial risk th at m a n y  i f  not m ost D P A  attorneys w ill not be able to 

provid e d iligen t and com petent representation. E ach  D P A  attorn ey w ith  

an excessive caseload has an ethical ob ligation  to fo llo w  the advice stated 

in  A B A  O p in io n  0 6 -4 4 1 . . .  . S im ilarly, y o u  and other D P A  supervising 

attorneys have an ethical ob ligation  to fo llo w  the advice stated in  A B A  

O p in io n  0 6 -4 4 1 . . .  .59

55 Id. at notes 58-63, 65, and accompanying text.
56 Id. at note 65. The New York opinion addresses the duty of state government lawyers primarily

involved in representing the state in child welfare, paternity, and support proceedings. The reasoning 
of the New York opinion closely tracks that of the ABA’s ethics committee, and its forceful language 
is equally applicable to the countless defenders faced with excessive caseloads:

Accordingly, a government attorney representing a department of social services in judicial 
or administrative proceedings may not neglect a matter or prepare inadequately. The at­
torney may not comply with the direction of an agency official to “just show up” or “just
do the best you can” without preparation, if  the result will be to represent the department
incompetently. On the contrary, the staff attorney, as a government official and lawyer for 
the government, has an independent professional obligation to carry out the department’s 
legal responsibilities in judicial and administrative proceedings in which the staff attorney 
represents the department, and cannot comply with instructions that would require the 
lawyer to act antithetically to the law and to the general ethical responsibility to “seek 
justice.” Nor may the staff attorney accept so many matters that the attorney would have no 
choice but to handle some neglectfully or incompetently. In making the judgment whether 
handling a matter in a particular way would be incompetent, or whether a case load has 
become unmanageable, a staff attorney may give weight to a supervising lawyer’s reasonable 
resolution of these questions where they are in doubt, but may not defer where the question 
is unarguable or the supervising attorney’s resolution of it is unreasonable.

N.Y. Ethics Op.751, 2002 WL 1303477, 4 (N.Y. State Bar Ass’n. Comm. Prof’l Ethics 2002).
57 Letter from Francis J. Mellen, Jr. to Ernie Lewis (January 11, 2008) (on file with author).
58 Id. at 9. For discussion of the “NAC standards,” see infra notes 91-116 and accompanying text.
59 Id . at 9-i0.
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In  add ition , in  2 0 0 1, the A m erican  C o u n c il o f  C h ie f  D efen d ers (A C C D ) , a u n it o f  the 

N L A D A , issued an op in ion  addressing the duties o f  the heads o f  defender offices w h en  

con fron ted  w ith  excessive caseloads. A lth o u g h  substantially  consistent w ith  con clu­

sions later sum m arized b y  the A B A ’s E th ics C o m m itte e ,60 the A C C D  ethics o p in ion  

appears to be one o f  the few  to suggest that in  add ition  to preventing the d elivery  o f  

com petent and d iligen t representation, an excessive caseload also presents a con flict o f  

interest. A s the op in ion  explains, law yers are “p roh ib ited  fro m  representing a client ‘i f  

the representation o f  that client m ay be m aterially  lim ited  b y  the law yer’s responsib ility  

to another c lien t.’ ” 61 The F lo rid a  Suprem e C o u rt  also has recognized that an excessive 

caseload presents a con flict o f  interest since “the p u b lic  defender [must] . . .  choose 

betw een the rights o f  the various in d igen t crim inal defendants he represents . . .  .” 62

Finally, in  2 0 0 7 , the O regon  State Bar, re ly ing u p on  A B A  F orm al O p in io n  0 6 -441 

and O regon ’s R u les o f  Professional C o n d u ct, issued an op in io n  substantially  in  accord 

w ith  the A B A  ethics o p in io n .63 T h e O regon  o p in io n , how ever, addresses an issue not 

dealt w ith  in  the A B A ’s ethics op in io n  or in  an y  state b ar ethics o p in ion , i.e ., w h eth er 

negotiating inadequate contracts fo r  p rovid in g  in d igen t defense services can ever be the 

basis fo r  a fin d in g  o f  professional m iscond uct. The O regon  op in ion  concludes that it 

can and provides this w arn in g  fo r  those w h o  negotiate contracts fo r  defense services:

L aw yer C , w h o  heads a p u b lic  defender office, and L aw yer E  w h o  negoti­

ates the contract fo r  a con sortiu m  [o f law yers], m ay  be responsible fo r  the 

m iscond u ct o f  other law yers i f  th ey  contract fo r  caseloads k n o w in g  that 

th ey  do n ot have adequate law yer and other su pport sta ff to provid e com ­

petent representation to each client. L ikew ise , m anagers w h o k n o w in g ly  

“ in d uce” other law yers to vio late  the R P C ’s b y  k n o w in g ly  contracting fo r  

excessive caseloads m ay vio late  R P C  8.4 (a)(i), w h ich  m akes it “profes­

sional m iscond uct fo r  a law yer to  . vio late  the R u les o f  Professional 

C o n d u ct, k n o w in g ly  assist o r induce another to do so, or do so th rough  

the acts o f  another.” 64

60 American Council of Chief Defenders, National Legal Aid &  Defender Association, Opinion No. 
03-0i (200i).

61 A  portion of the quoted language is from ABA M odel Rule R. 1.7 (a)(2), which reads as follows: “A
concurrent conflict of interest exists if: ... (2) there is a significant risk that the representation of one 
or more clients will be materially limited by the lawyer’s responsibilities to another client . .”

62 In re Order on Prosecution of Criminal Appeals by the Tenth Judicial Circuit Public Defender, 561 
So. ii30, ii35 (Fla. i990).

63 Oregon State Bar, Formal Opinion 2007-i78 (2007).
64 Id . at 7.
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D. Recommendations Related to Caseloads

American Bar Association

Criminal Justice Standards and "Ten Principles"

In  the late 19 70 s, the A B A  H o u se o f  D elegates approved the second ed ition  o f  

standards dealing w ith  in d igen t defense services, w h ich  contained  a recom m endation  

substantially  sim ilar to the ad m on ition s contained  in the o p in io n  o f  the A B A  E th ics 

C o m m itte e .65 The current and n ow  th ird  ed ition  o f  these standards quoted  b elow  d if­

fers o n ly  sligh tly  fro m  the earlier second ed ition :

W h en ever defender organizations, in d ivid u al defenders, assigned counsel 

or contractors fo r  services determ ine, in  the exercise o f  th eir best profes­

sional ju d gm en t, that the acceptance o f  add itional cases o r continued  

representation in previou sly  accepted cases w ill lead to the fu rn ish in g  o f  

representation lack in g in  q u ality  or to the breach o f  professional ob liga­

tions, the defender organ ization , in d ivid u al defender, assigned counsel, 

o r contractor fo r  services m ust take such steps as m ay be appropriate to 

reduce th eir p en d in g  or pro jected  caseloads, in c lu d in g  the refusal o f  fu r­

th er appointm ents. C o u rts  should  n ot require ind ividuals o r program s to 

accept caseloads that w ill lead  to the fu rn ish in g  o f  representation lacking 

in  q u ality  o r to the breach o f  professional ob ligation s.66

T hus, the A B A  has been on  record fo r m an y  years w ith  a recom m en dation  substan­

tia lly  consistent w ith  the A B A  E th ics C o m m itte e ’s o p in io n  issued in  20 0 6 . To a large 

extent, the A B A  ethics o p in io n  sim p ly  expan ded  u p on  and exp la in ed  existing A B A  

p o licy  contained  in  the standard. B o th  the standard and the ethics op in io n  ap p ly  to all 

persons w h o  provid e in d igen t defense representation, i.e., p u b lic  defenders, assigned 

counsel, and contract attorneys.67 A lth o u gh  the standard speaks o f  the goal to provide 

“q u ality  representation,” 68 it is also based in  p art on  rules o f  professional co n d u ct,69

65 See ABA Standards fo r  Crim inal Justice: Providing Defense Services, Std. 5-5 (2d ed., 1980).
66 ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-5.3 (b). The blackletter 

standards for this chapter were approved in 1990, although the entire chapter, which includes com­
mentary for each standard, was not published until 1992. Id. at i.

67 See supra note 39 and accompanying text.
68 The “objective” of the ABA’s standards related to defense services is “to assure that quality representa­

tion is afforded to all persons eligible for counsel pursuant to this chapter.” ABA Providing Defense 
Services, supra note 8, Introduction, at Std. 5-1.1.

69 See Id. at Std. 5-5.3, commentary at n. 2, citing ABA Model Rules R. 1.16 (a), which requires that 
lawyers not represent clients i f  “the representation will result in violation of the rules of professional 
conduct ... .” An ethics opinion of the Wisconsin Committee on Professional Ethics, which is
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m uch  like the A B A ’s ethics op in ion , w h ich  is based entirely  on  the A B A  M o d e l R ules 

o f  Professional C o n d u ct. In  add ition , both  the fo rego in g  standard and the A B A ’s ethics 

o p in ion  use m an d ato ry  language to describe the con d uct to  be taken  w h en  caseloads 

are determ ined to be excessive. The standard uses the w o rd  “ must” in  referring to the 

need to “take appropriate action” w h en  a breach o f  professional ob ligations w ill occur, 

w h ile  the w o rd  “sh ou ld ” is used in  the other tw enty-seven  standards in  the chapter. 

U n lik e  the A B A ’s ethics o p in io n , how ever, the standard contains, in  its last sentence, 

an ad m o n itio n  to judges urging that th ey  n ot require defense law yers or program s 

to furn ish  representation in situations in  w h ich  th ey  are unable to co m p ly  w ith  th eir 

professional duties.

T he p o licy  contained  in  the standard is also reflected in tw o other A B A  p o licy  state­

m ents adopted  p rio r to A B A  Form al O p in io n  0 6 -4 4 1, both  o f  w h ich  com plem en t 

the standard qu oted  above. The T en  Principles o f  a P u b lic  D efen se D e livery  System , 

approved b y  the A B A  in 2 0 0 2 , “constitute the fun d am en tal criteria necessary to design 

a system  that provides effective, efficient, h igh  quality, eth ical, conflict-free legal repre­

sentation fo r  crim inal defendants w h o  are unable to afford  an attorney.”70 T h e blacklet- 

ter o f  Prin cip le  5 is as fo llow s: “ D efen se cou nsel’s w o rk lo ad  is con tro lled  to perm it the 

rendering o f  q u ality  representation.” 71 The “com m en tary” to this prin cip le  m akes clear 

th at “national caseload standards” should  never be exceeded .72 Princip le 5 o f  the A B A  

T en  Principles is also based u p on  A B A  Standards fo r C rim in a l Ju stice  related to the 

D efen se F u n ctio n , w h ich  contain  the fo llo w in g  statem ent: “ D efen se counsel should 

not carry  a w o rk lo ad  that, b y  reason o f  its excessive size, interferes w ith  the rendering 

o f  q u ality  representation or m ay  lead  to the breach o f  professional ob ligation s.” 73

N o n e  o f  the forego in g standards has h ad  sign ificant im p act in  restrain ing excessive 

caseloads, as caseload problem s persist across the co u n try  in  p u b lic  defense. H ow ever, 

the language o f  som e national standards has been in clu d ed  in standards adopted 

in  som e states. F o r exam ple, the In d ian a P u b lic  D efen d er C o m m issio n  borrow ed

consistent with ABA Formal Opinion 06-441, is also cited.
70 ABA Ten Principles, supra note 57, Chapter 1, at Introduction.
71 Id., Principle 5.
72 The significance of this sentence is discussed in addressing recommendations of the National 

Advisory Commission on Criminal Justice Standards and Goals. See infra notes 101-104 and accom­
panying text.

73 ABA Defense Function Standards, supra note 13, Chapter 1, at Std. 4-1.3 (e). Juvenile defense 
representation is addressed in a joint set of principles approved by the National Juvenile Defender 
Center and the National Legal Aid &  Defender Association, which provide that “ [t]he Public 
Defense Delivery System Supervises Attorneys and Monitors Work and Caseloads.” Ten C ore 
Principles fo r  Providing Q u ality  D elinquency Representation Through Public Defense 
D elivery Systems, Principle 5 (2d ed. July 2008). The comment to this principle states that “work­
load of public defense attorneys, including appointed and other work, should never be so large that it 
interferes with competent and diligent representation or limits client contact.” Id., at cmt. A.
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extensively fro m  A B A  standards in  develop ing its ow n Standards fo r  In d igen t D efense 

Services in  N o n -C a p ita l C ases and acknow ledged that it w as d o in g  so.74 H ow ever, 

in  In d ian a, the C o m m issio n ’s ab ility  to control the caseloads o f  law yers is not due to 

ad m on ition s b ut to the C o m m issio n ’s ab ility  to cut o f f  state fun d s fo r co u n ty  defense 

program s i f  caseloads o f  law yers exceed m axim u m  num bers o f  case assignm ents speci­
fied  in  its standards.75

"Eight Guidelines"

In  A u g u st 20 09 , the A B A  H o u se o f  D elegates adopted  a com prehensive p o licy  

statem ent about defenders h avin g  too m a n y  cases, the fu ll title o f  w h ich  is the 

“ E ig h t G u id elin es o f  P u b lic  D efen se R elated  to Excessive W orkload s.” 76 E ach  o f  the 

G u id elin es begins w ith  b lackletter statem ents, m ost o f  w h ich  are relatively brief, fo l­

low ed  b y  relatively  len gth y  com m entary. B ecause the A B A  H o u se o f  D elegates was 

asked to approve both  the b lackletter o f  the G u id elin es a n d  the com m entary, both 

constitute A B A  p o licy  and m a y  be cited as p o licy  o f  the A sso c iatio n .77

T he G u id elin es b u ild  u p on  the A B A ’s p o licy  statem ents on p u b lic  defense w orkloads, 

in clu d in g  the A B A ’s ethics o p in io n ,78 and suggest necessary steps that p u b lic  defense 

program s sh ou ld  take to  address excessive w ork loads. The G u id elin es are consistent 

w ith  w h at the A B A  has said in the past, and in  a few  instances s im p ly  repeat w h at 

the A B A  has said previously, b ut the G u id elin es also contain  n ew  recom m endations 

n ot previou sly  approved b y  the A B A . The com m ents below  sum m arize th eir content, 

fo cu sin g  p rim arily  on  m aterial in the G u id elin es th at com prise new  A B A  policy.

74 See Standards for Indigent Defense Services in Non-Capital Cases, Indiana Public Defender 
Commission, Std. K. (2008), available at http://www.in.gov/judiciary/pdc/docs/standards/indigent- 
defense-non-cap.pdf. Standard K. 1 relates to individual defenders and requires them to notify appro­
priate authorities in the defense program whenever they believe that their caseloads “will lead to the 
furnishing of representation lacking in quality or to the breach of professional obligations.” Standard 
K. 2 relates to Chief Public Defenders and, in using the same standard for determining whether a 
caseload is excessive, requires that the Chief Public Defender “inform the appropriate judges and 
refuse to accept additional cases.”

75 The Indiana indigent defense program is discussed in Justice Denied, supra note 2, Chapter 1, at 
171-172.

76 I proposed the idea of “guidelines” to the ABA Standing Committee on Legal Aid and Indigent 
Defendants, which served as their primary sponsor in the ABA House of Delegates. While I served 
as Reporter for the Guidelines, many persons and organizations made important contributions
to them. See ABA E igh t Guidelines o f Public Defense Related to  Excessive W orkloads, 
Acknowledgements (2009) [hereinafter ABA E igh t Guidelines], available at www.indigentdefense.org.

77 The resolution proposed to the ABA when the Guidelines were approved reads as follows: “Resolved, 
that the American Bar Association adopts the blackletter (and introduction and commentary) Eight 
Guidelines of Public Defense Related to Excessive Workloads, dated August 2009.” See infra note 104 
for an explanation of situations when the ABA House of Delegates adopts both blackletter recom­
mendations and commentary.

78 See supra notes 37-54 and accompanying text.
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■ The G u id elin es contain  term in o log y  n ot previou sly  used in  the A B A  C rim in a l 

Ju stice  Standards or in  the A B A  T en  Principles. The G u id elin es refer to “p u b lic  

defense p rovid er” o r “provider,” w h ich  includes “p u b lic  defender agencies and . 

program s that furn ish  assigned law yers and contract law yers.” In  add ition , the 

G u id elin es ap p ly  “to m em bers o f  the bar em p loyed  b y  a defender agency, and those 

in  private practice w h o  accept appointm ents to cases fo r  a fee o r provid e representa­

tion  pursu ant to contracts.” T he obvious goal w as to have the G u id elin es cover all 

organizations and persons in vo lved  in  p u b lic  defense representation.

■  In  add ition  to declaring that p u b lic  defense providers sh ou ld  avoid  excessive w o rk ­

loads, G u id e lin e  1 challenges providers to consider the w id e range o f  th eir p erfor­

m ance ob ligations in  representing clients (e.g., “w h eth er su fficient tim e is devoted 

to in terv iew in g  and counseling clients”) as a m eans o f  determ in in g w h eth er their 

caseloads are excessive. This G u id e lin e  derives fro m  concern  that too often  pu b lic  

defense providers and the law yers w h o  furn ish  representation accept as norm al 

exceed ingly  h igh  caseloads, perhaps because that is all th ey  have ever know n.

■  S im ilar to G u id e lin e  1, G u id elin es 2, 3, and 4  contain  recom m endations that are not 

in  either the A B A  C rim in a l Ju stice  Standards or the A B A ’s T en  Principles. G u id e lin e

2 states th at p u b lic  defense providers should  have “a supervision  program  that 

co n tin u o u sly  m onitors w ork loads o f  its law yers;” G u id e lin e  3 states that law yers 

p rovid in g  representation should  be trained respecting th eir “professional and eth i­

cal . responsib ilities . to  in fo rm  appropriate persons w ith in  the P u b lic  D efense 

Provid er program  w h en  th ey  believe th eir w o rk lo ad  is u nreasonable;” and G u id elin e  

4  rem inds program s that furn ish  p u b lic  defense that th ey  need to m ake conscious 

decisions about w h eth er or n ot “excessive law yer w ork loads are present.”

■  G u id e lin e  5 lists a range o f  n on -litigation  options fo r dealing w ith  excessive w o rk ­

loads short o f  litigation , w h ile  ackn ow led gin g in  the “com m en t” to the G u id e lin e  

that the alternatives listed are “appropriate to pursue only in  advan ce  o f  the tim e 

that w ork loads actu ally  h ave becom e excessive.”

■  The options in  G u id e lin e  5 includ e, in ter a lia , reassigning cases to different law yers

(w hether p u b lic  defenders o r private law yers), arranging fo r appointm ents to private 

law yers in  return fo r  reasonable com pensation , seeking em ergency resources, nego­

tiatin g in form al arrangem ents w ith  those m akin g appointm ents, and “u rgin g prose­

cutors n ot to in itiate crim inal prosecutions w h en  civil rem edies are adequate . .” 79

79 A more permanent solution to alleviate caseload pressures on public defense programs is for some 
petty misdemeanors to be reclassified as infractions, violations, or simply not treated as offenses at 
all. For a summary of successful efforts to reclassify misdemeanor offenses, see An Update on State 
E ffo rts  in Misdemeanor R eclassification, Penalty Reduction and A lternative Sentencing 
(The Spangenberg Project 2010), available at http://qa.americanbar.org/content/dam/aba/migrated/ 
legalservices/sclaid/defender/downloads/20ii032i_aba_tsp_reclassification_report.authcheckdam.
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■ W h en  no other v iab le  options are available and excessive caseloads exist, G u id e lin e

6 m akes clear that the p u b lic  defense p rovid er or in d ivid u al law yer, consistent w ith  

the A B A ’s ethics o p in io n 80 and the A B A ’s C rim in a l Ju stice  Stand ard s,81 should  m ake 

a m otion  in  “cou rt to stop the assignm ent o f  n ew  cases and to w ith d raw  fro m  cur­

rent cases, as m ay be appropriate . .” H ow ever, a com m en t to  G u id e lin e  5 suggests

that a “separate civil action” m ay be an appropriate w a y  to proceed, presum ably  

w h en  the law yers believe that m otion s to w ith d raw  fro m  representation and to stop 

appointm ents are not lik e ly  to succeed.

■  G u id e lin e  7  is n ew  and deals w ith  the concern  o f  m a n y  p u b lic  defenders that m o­

tions to  stop assignm ents and to w ith d raw  fro m  cases w ill lead, inevitably, to judges 

delving into  the internal operations o f  p u b lic  defense provid er program s, thereby 

in terfering w ith  “professional and ethical duties [o f lawyers] in  representing their 

clients.” To con fron t this potential p rob lem , the G u id e lin e  urges “ P u b lic  D efense 

Providers and law yers [to] resist ju d ic ia l directions regarding the m anagem ent o f  

P u b lic  D efen se Program s . .”

■  F inally, G u id e lin e  8, consistent w ith  the A B A ’s ethics o p in io n ,82 states th at law yers, 

as w ell as p u b lic  defense providers, sh ou ld  appeal decisions o f  courts that reject 

m otion s to w ith d raw  or to halt the assignm ent new  cases. H ow ever, the second sen­

tence o f  the com m en t to this G u id e lin e  adds som eth ing n ew  to the A B A ’s p o licy  in 

this area, because it states that “a w rit  o f  m andam us or p ro h ib itio n  sh ou ld  p rop erly  

be regarded as a requirem ent o f  ‘d iligence’ under professional con d uct rules.” This 

language w as in clu d ed  because the denial o f  a m o tio n  to w ith d raw  or to stop new  

assignm ents is n o rm ally  not a final, appealable order.83

Finally, it is im p ortan t to em phasize an add itional b lackletter non -litigation  option  

listed  in  G u id e lin e  5 fo r  avo id in g  excessive caseloads, nam ely, “ [n ]otify in g the courts 

or other ap p o in tin g  authorities that the Provid er [o f defense services] is unavailable to 

accept add itional appoin tm ents.” T h e co m m en tary  to G u id e lin e  5 explains: “A  declara­

tion  o f  ‘u n availab ility ’ has som etim es been used successfully, such as in  som e counties 

in  C alifo rn ia . This approach  is seem ingly  based on  the im p lic it prem ise th at govern­

m ents, w h ich  establish and fu n d  providers o f  p u b lic  defense, never in tend ed that the 

law yers w h o  furn ish  the representation w o u ld  be asked to do so i f  it m eant v io latin g  

th eir ethical duties pu rsuant to professional con d u ct ru les.”

pdf. See also ABA E igh t Guidelines, supra note 76, n. 39 and infra note 161 and accompanying text, 
Chapter 9.

80 See supra note 44 and accompanying text.
81 See supra notes 65-69 and accompanying text.
82 See supra note 45 and accompanying text.
83 See Lefstein and Vagenas, Restraining Excessive Defender Caseloads, supra note 1, Introduction, at 12, n.

2 4 - 3 0 .
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D eclarin g  “unavailab ility” is u n d o u b ted ly  the m ost sim ple and stra igh tforw ard  w a y  

o f  dealing w ith  the excessive caseload prob lem . A lth o u g h  the extent to w h ich  p u b lic  

defense program s in the U n ited  States are able to do this is u n kn ow n , the issue was 

addressed in a 2009  report o f  the B ureau  o f  Ju stice  Statistics. B ased  u p on  questionnaire 

data fro m  946  p u b lic  defender offices across the country, statew ide defender program s 

in  eight states (Arkansas, Iow a, M assachusetts, M o n tan a , N e w  H am p sh ire , N o rth  

D ak o ta , V irg in ia , and W yom in g) listed them selves as h avin g  the “au th o rity  to  refuse 

appointm ents due to caseload.” 84 Because the in form ation  is self-reported, the extent 

to w h ich  cases are actually  rejected b y  defender offices in  these eight states and w heth er 

o r not excessive caseloads are present is d ifficu lt to determ in e.85 H ow ever, tw o  o f  the 

states— M assachusetts and N e w  H am p sh ire— are discussed later, and the auth ority  

o f  these program s to reject cases due to case overload  is exp la in ed .86 In  a th ird  state—  

Iow a— the auth ority  o f  the state’s p u b lic  defense program  to reject cases is contained 

in  the agency’s statute, w h ich  is perhaps the forem ost exam ple o f  h o w  law s can protect 

a program  fro m  excessive caseloads. The Iow a statute provides th at “ [t]he local p u b lic  

defender shall h andle every  case to w h ich  the local p u b lic  defender is appo in ted  i f  the 

lo ca l p u b lic  defen der can reasonably h an dle the case. ” 87 Further, the statute exp lic itly  

provides that “ i f  the local p u b lic  defender is unable to h andle a case because o f  tem ­

p o rary  overload  o f  cases, the local p u b lic  defender shall return the case to the cou rt.” 88 

I f  cases are returned, th ey  are assigned to a private law yer w h o  has a contract w ith  the 

p u b lic  defender or, i f  none is available, to a n on con tract private law yer.89 O bviously,

84 See Lynn Langston and Donald J. Farole, Jr., Public Defender Offices, 2007— Statistical Tables,
Table 7a, Bureau of Justice Statistics, U.S. Dept. of Justice (2009; revised June 22, 2010) available at 
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=i758.

85 To illustrate, Montana is one of the states listed in the Bureau of Justice Statistics report as having 
the capacity to reject cases. However, a 2009 assessment concluded that some public defenders in 
Montana have too many cases but were unlikely to complain. See BJA Criminal Courts Technical 
Assistance Project: TA Report No. 4-072, Assessment o f the Initial Period o f Operations o f the Montana 
Statewide Public Defender System 62 (October 2009), available at http://publicdefender.mt.gov/ 
AUdocs/FinalReport.pdf. Another state listed is Wyoming. However, a Wyoming newspaper article 
in 2007, the same year during which the Bureau of Justice Statistics compiled its data, reported on
a public defender’s office with “heavy caseloads.” See Public Defender’s Office Short on Staff and Long 
on Caseloads, G ille t te  News Record, Jan. 19, 2007, available at http://www.nacdl.org/public.nsf/ 
defenseupdates/wyoming006?OpenDocument.

86 See infra notes i27-i30 and i42-i45 and accompanying text. For additional discussion of 
Massachusetts, see infra notes 27-36 and accompanying text, Chapter 8.

87 Iowa C ode § 13B.9 (i)(3) (West 2003 &  Supp. 2011).
88 Id. at § i3B.9 (i)(4).
89 See Iowa Code § 8i5.i0 (20ii). Nevertheless, according to Robert Rigg, a professor at Drake 

University law school and former first assistant in the Polk County Public Defender office in Des 
Moines, staff lawyers have extremely high caseloads as a result of budget cuts and pressure to demon­
strate that they can handle cases inexpensively. Telephone interview with Robert Rigg (July 23, 20i0). 
See also Robert Rigg, The Constitution, Compensation, and Competence: A Case Study, 27 Am. J. Crim. 
L. i, 28-29 (i9 9 9 ) (“Iowa had originally established an Indigent Defense Advisory Commission ... .
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the approach  o f  the Iow a statute is u n w orkable  unless there is substantial private bar 

in vo lvem en t in the d elivery  o f  the state’s in d igen t defense services.90

National Advisory Commission

In  i9 73 , the N atio n a l A d v iso ry  C o m m issio n  on C rim in a l Ju stice  Standards and G oals 

(N A C ), established and fu n d ed  b y  the federal governm ent, recom m ended  annual 

m ax im u m  caseloads fo r p u b lic  defense program s. The N A C ’s recom m endations 

have h ad — and con tin ue to have— sign ificant in fluence in  the field  o f  p u b lic  defense 

respecting annual caseloads o f  p u b lic  defenders. Specifically, the N A C  recom m ended 

th at annual m axim u m  caseloads “o f  a  p u b lic  defen der office shou ld  n ot exceed the fo l­

low in g: felonies per attorn ey per year: n ot m ore th an  i50 ; m isdem eanors (excluding 

traffic) per attorn ey per year: n ot m ore th an  4 0 0 ; ju ven ile  cou rt cases per attorn ey per 

year: n ot m ore th an  20 0 ; M en ta l H ealth  A ct cases per attorney per year; n ot m ore than 

20 0 ; and appeals per attorn ey per year: n ot m ore th an  25.” 91 N o  other national caseload 

num bers, w h eth er expressed as m ax im u m  num bers o r in  som e different fash ion , have 

ever been recom m ended.

However, the commission was eliminated and the statute providing for its establishment was 
repealed ... . [T]he legislature turned the system over to the governor’s office. The problem with 
the placement of the indigent defense system in the executive branch is immediately apparent. The 
governor has the responsibility of executing and enforcing the laws the clients of the indigent defense 
system have been accused of violating. As a practical matter, a governor is asked to perform very dif­
ferent and often contradictory roles: i) advocating a crime policy and funds for law enforcement and 
corrections budgets, and 2) asking for funds for indigent criminal defense. The effect, as one would 
expect, is an underfunded indigent defense system. In Iowa, this has manifested itself in a salary 
differential between prosecutors and defense counsel performing the same work, and increased public 
defender caseloads.”).

90 The Iowa Supreme Court has held that a $i,500 fee cap for appellate work is unenforceable, thereby 
authorizing contract lawyers to be paid more than the fee cap when a higher fee is shown to be rea­
sonable and necessary. See Simmons v. State Public Defender, 79i N.W.2d 69, 87 (Iowa 20i0) (“Based 
on our review of the case, we conclude that the plaintiff has shown that i f  Iowa imposes a hard-and- 
fast fee cap of $i500 in all cases, such a fee cap would in many cases substantially undermine the right 
of indigents to effective assistance of counsel in criminal proceedings under article I, section i0 of 
the Iowa Constitution.”). However, there were reports in 20ii that payments to appointed lawyers, 
who earn $60 to $70 per hour for indigent defense representation, were being held up due to budget 
battles in the Iowa legislature. See Jayson Clayworth, Appointed Attorneys Await Their Payments,
Des Moines Register, March 30, 20ii. See also Jon Mosher, Gideon Alert: Facing an $i8M Indigent 
Defense Deficit, Iowa Can No Longer Afford Its Current Criminal Justice System, April 7, 20ii, available 
at http://nlada.net/jseri/blog/gideon-alert-facing-i8m-indigent-defense-deficit-iowa-can-no-longer- 
afford-its-current-cr. The importance of the private bar to the success of indigent defense programs is 
discussed later. See infra notes 2-22 and accompanying text, Chapter 9.

91 N ational Advisory Commission on Crim inal Justice Standards and Goals: Courts 276 (i973) 
[hereinafter NAC Standards]. “The standards are disjunctive, so if  a public defender is assigned cases 
from more than one category, the percentage of the maximum caseload in each should be assessed and 
the combined total should not exceed i00%. Obviously, a public defender’s pending or open caseload 
should be far less than the annual figure.” Justice Denied, supra note 2, Chapter i, at 66 n. i02.
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T he com m en tary  accom p an yin g these b lackletter recom m endations show s that 

con tin ued  reliance on these num bers, w h ich  are n ow  m ore than  th irty-five years old, 

is un justified . F o r exam ple, the com m en tary  conceded that “present practice w as d if­

ficu lt to ascertain because som e offices do n ot m easure w o rk lo ad  in  term s o f  n u m ber 

o f  cases.” 92 The C o m m issio n  also noted  that “the defin ition  o f  a case varied  from  

ju risd ictio n  to ju risd ictio n .” 93 In  add ition , the C o m m issio n  p o in ted  out that “a given 

classification [o f a case] in one ju risd iction  m a y  require m ore w o rk  than  cases w ith in  

th at sam e classification in  other ju risd iction s.” 94 M oreover, the C o m m issio n  noted  that 

“physical and geographical factors that in fluen ced  an office’s caseload capacity  differ 
a m on g jurisd iction s.” 95

In  v iew  o f  these caveats, h o w  exactly  d id  the N A C  arrive at its recom m ended  stan­

dards? F ro m  the N A C  com m entary, it is clear that no em pirical stu dy in  support o f  its

92 Id . at 276.
93 Id .
94 Id .
95 Id . Another important reason for rejecting the NAC caseload numbers is that they were recom­

mended during the i970s, when defense lawyers did not need to be especially concerned about 
collateral consequences of criminal convictions. Today, as a result of the Supreme Court’s decision in 
Padilla v. Kentucky, i30 S. Ct. i473 (20i0), lawyers who represent defendants must be well acquainted 
with deportation law. In Padilla, a defense lawyer told his client that he did not need to worry about 
deportation in the event he pled guilty to the crime with which he was charged. In fact, the advice 
was incorrect and the law was clear on the subject, i.e., deportation was a virtual certainty if  the 
client was convicted. The Court held that the lawyer’s erroneous advice satisfied the first prong of the 
Strickland standard for ineffective assistance of counsel under the Sixth Amendment. (For discussion 
of Strickland, see infra notes 4i-46 and accompanying text, Chapter 3.) In circumstances where the 
law is not clear, the Court stated that a defense lawyer should advise the client “that pending criminal 
charges may carry a risk of adverse immigration consequences.” Id. at ^83. The Padilla decision 
potentially extends well beyond the duty of defense counsel to advise clients about deportation but 
applies to numerous other collateral consequences:

While Padilla’s effects will be felt most immediately in the tens of thousands of criminal 
cases involving noncitizen defendants, defense lawyers must now concern themselves 
more generally with the broader legal effects of a criminal conviction on their clients. The 
systemic impact of this new obligation cannot be underestimated. Padilla may turn out to 
be the most important right to counsel case since Gideon, and the “Padilla advisory” may 
become as familiar a fixture of a criminal case as the Miranda warning ... .
The opinion does not explicitly require notice of other “collateral” consequences of convic­
tion, such as sex offender registration and residency requirements, loss of licenses, firearm 
possession bans, ineligibility for public housing or other benefits, or the right to adopt or 
maintain other family relationships. Yet, from their perspective, clients have an interest in 
learning of severe and certain legal consequences of the plea in areas not related to immigra­
tion. In carrying out plea negotiations, avoiding a lifetime registration requirement or loss 
of a professional license may be just as important a goal as avoiding deportation, and those 
collateral consequences may be just as useful as bargaining chips.

Margaret Colgate Love and Gabriel J. Chin, Padilla v. Kentucky: The Right to Counsel and the 
Collateral Consequences o f Conviction, 34 The Champion i8, i9, 22 (Nat’l Assoc. Crim. Defense 
Lawyers, May 20i0).
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recom m ended  caseload lim its w as ever undertaken. In  fact, it appears that the N A C  

did  n ot actually  do an y w o rk  o f  its ow n  in order to com e up w ith  the caseload stan­

dards attributed  to it fo r  so m an y  years. Instead, the caseload num bers w ere “accepted” 

b y  the N A C  based u p on  the w o rk  o f  “the defender com m ittee o f  the N atio n a l Legal 

A id  and D efen d er A ssociation ,” w h ich  “ [a]t a recent conference” h ad  “considered the 

m atter o f  caseloads . . .  .”96 Further, the com m en tary  explains that the defender com ­

m ittee acknow led ged “the dangers o f  p rop osin g  an y national gu idelines,” and the N A C  

itse lf o ffered “the caveat that p articu lar local con d ition s— such as travel tim e— m ay 

m ean  low er lim its are essential to adequate provision  o f  defense services in  an y specific 

ju risd iction s.” 97 Further, w h ile  ackn ow led gin g that the standards “cou ld  provid e a 

m eth od  o f  evaluating the p ro p riety  o f  the caseload o f  a particu lar attorney,”98 the N A C  

“em phasized” that the standards set “a caseload fo r a p u b lic  defender’s o ffice and not 

necessarily fo r  each in d ivid u al a ttorn ey in  th at office.” 99

G iv e n  the age and orig in  o f  the N A C  caseload standards, and the N A C ’s n u m er­

ous w arn in gs about relying u p on  th em , it is surprising, i f  not rem arkable, that its 

recom m endations often are referred to as the accepted national caseload standards fo r 

in d ivid u al law yers w o rk in g  fu ll-tim e in  the field  o f  p u b lic  defense. P resu m ably  this is 

because national organizations have em braced the N A C ’s recom m endations and given 

th em  an aura o f  respectab ility  to  w h ich  th ey  are not entitled.

F or exam ple, com m en tary  to A B A  standards p ub lish ed  in i9 9 2  refers to  the N A C  

standards as h avin g  “proven  resilient over tim e, and provid e a rough  m easure o f  

caseloads.” 100 The A B A  co m m en tary  sets fo rth  the N A C  recom m ended  caseload 

num bers w h ile  com p letely  ign orin g  h ow  the N A C  arrived at its num bers and the 

C o m m issio n ’s various w arn in gs about th eir use.

T en  years later, in  “com m en tary” to Princip le 5 o f  its T en  Principles, the A B A  w ent 

m uch  further, referring in  a single sentence to the N A C  recom m endations as “national 

caseload standards” and stating that th ey  “ should  in  no event be exceeded.” 101 H ow ever,

96 NAC Standards, supra note 9i, at 277.
97 The text of the Commission’s commentary reads as follows:

At a recent conference, the defender committee of the National Legal Aid &  Defender 
Association considered the matter of caseloads. Acknowledging the dangers of proposing 
any national guidelines, the committee arrived at the cases per attorney per year adopted 
by the standard. The Commission has accepted these, with the caveat that particular local 
conditions— such as travel time— may mean that lower limits are essential to adequate 
provision of defense services in any specific jurisdiction.

Id.
98 Id .
99 Id.
100 ABA Providing Defense Services, supra note 8, Introduction, at 72.
101 ABA Ten Principles, supra note 57, Chapter i, at 2, Principle 5 cmt.

45



Securing Reasonable Caseloads: Ethics and Law in Public Defense

the sentence continues b y  ackn ow led gin g , m uch like the A B A ’s ethics o p in io n ,102 that 

“the concept o f  w o rk lo ad  (i.e ., caseload ad justed  b y  factors such as case com plexity, 

support services, and an attorney ’s nonrepresentational duties) is a m ore accurate 

m easurem ent.” 103 T h e sentence in  the co m m en tary  is nonetheless quite im p ortan t, 

because the T en  Principles adopted  b y  the H o u se  o f  D elegates in clu d ed  both  the b lack­

letter p rincip les as w ell as the com m en tary .104 Thus, the A B A  is on  record as approvin g 

the N A C  recom m endations as m axim u m  caseload standards, although its reasons fo r 

h avin g done so are not explained.

T he A m erican  C o u n c il o f  C h ie f  D efen d ers (A C C D ) , w h ich  is a u n it o f  the N ation al 

Legal A id  &  D efen d er A ssociation , also has em braced the N A C  standards. In  2 0 0 7 , 

the A C C D  adopted  a resolution  in w h ich  it recom m ended  “th at p u b lic  defender and 

assigned counsel caseloads not exceed the N A C  recom m ended  levels o f  150  felonies, 

4 0 0  n on -traffic  m isdem eanors, 20 0  ju ven ile  cou rt cases, 2 0 0  M en ta l H ealth  A ct 

cases, o r 25 n on-cap ita l appeals per attorney per year. These caseload lim its reflect the 

m axim u m  caseloads fo r  fu ll-tim e defense attorneys, practic in g  w ith  adequate support 

staff, w h o  are p ro vid in g  representation in cases o f  average co m p lex ity  in each case type 

specified .” 105 A  com parison  w ith  the N A C ’s recom m endations reveals that the A C C D , 

except in  tw o respects, endorsed  the N A C ’s m ax im u m  caseload num bers. T h e A C C D  

qualified  the m ax im u m  n u m ber o f  appeals b y  stating that th ey  should  be “non-capital 

appeals,” and the A C C D  stated that its recom m endations applied  to attorneys w ho 

h ad  “adequate support staff,” w h ich  w as a subject th at the N A C  d id  n ot address either 

in  its b lackletter standards or com m entary.

D esp ite  the A C C D ’s endorsem ent o f  the N A C ’s recom m ended  m axim u m  caseload 

num bers, the extensive com m en tary  in su pport o f  the A C C D  resolution  effectively

102 See supra note 50 and accompanying text.
103 ABA Ten Principles, supra note 57, Chapter 1, at 2, Principle 5 cmt.
104 Normally, the ABA only approves blackletter recommendations, not the accompanying commentary, 

which is the work product of the reporter. This has been the practice in the approval of the ABA’s 
Standards for Criminal Justice, in which the commentary is often quite lengthy. However, “com­
mentary” may be approved as ABA policy when the resolution submitted to the House of Delegates 
asks the House to approve both blackletter recommendations and commentary or fails to distinguish 
between the two. While writing this book, I asked Terry Brooks, Chief Counsel to the ABA Standing 
Committee on Legal Aid and Indigent Defendants, whether both the blackletter principles and com­
mentary to the Ten Principles were approved by the House of Delegates as ABA policy. Mr. Brooks 
consulted the ABA Director of the Division for Policy Administration, who confirmed that both the 
blackletter recommendations and commentary were approved by the House of Delegates when the 
Ten Principles were adopted because the resolution submitted to the House did not distinguish be­
tween the two. Although the word “commentary” is used in the printed version of the Ten Principles, 
the word does not appear in the proposed Ten Principles submitted to the House of Delegates for its 
approval.

105 A merican C ouncil of Chief D efenders Statement on Caseloads and Workloads 1 (2007) 
[hereinafter ACCD  Statement on Caseloads].
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underm ines the endorsem ent, m ak in g  it clear that the N A C ’s m axim u m  caseload 

num bers per attorney p er year are too h igh . This p o in t is em phasized in  the R ep o rt o f  

the N atio n a l R ig h t to C o u n se l C o m m ittee :

[T ]h e  A m erican  C o u n c il o f  C h ie f  D efen d ers . . .  statem ent . . .  outlines 

h o w  over the years legal developm ents and procedural changes have m ade 

in d igen t defense m uch  m ore d ifficu lt, p lac in g on  defense law yers far great­

er tim e dem ands and requiring a h igh er level o f  expertise. A s  the A C C D  

explains, defense attorneys n o w  have to  deal w ith  “entire n ew  practice 

areas, in c lu d in g  sexually  v io len t o ffender com m itm en t proceed ings, and 

persistent o ffender (‘three strikes’) cases w h ich  carry  the possib ility  o f  life 

im p risonm en t.” Further, the statem ent discusses the increased com p lex ity  

o f  ju ven ile  defense w o rk , [and] the im p ortance o f  defenders u nderstanding 

the collateral consequences o f  convictions . . .  .106

In  fairness to the A C C D , how ever, the com m en tary  to its resolution  acknow ledged 

that “the N A C  standards should  be carefu lly  evaluated b y  in d ivid u al p u b lic  defense 

organizations, and consideration  should  be given  to ad justin g the caseload lim its to ac­

cou n t fo r  the m a n y  variables w h ich  can affect practice.” 107 The com m entary, m oreover, 

concludes w ith  this ad m on ition  to defense agencies: “ T h e A C C D  reaffirm s the N A C  

recom m ended  m axim u m  caseload lim its, b ut urges th orough  assessm ent in  each ju ris­

d iction  to determ ine the im p act o f  local practices and law s on  those levels . . .  .” 108

A lth o u g h  the N atio n a l A ssociation  o f  C rim in a l D efen se Law yers (N A C D L )  has 

never adopted  m ax im u m  caseload num bers, its leaders have som etim es praised 

the N A C  standards. In  20 09 , in  testim o n y before a U .S . H o u se o f  Representatives 

S ub com m ittee, a fo rm er N A C D L  president expla ined that “these [N A C ] standards 

have w ith sto o d  the test o f  tim e as a barom eter against w h ich  fu ll-tim e p u b lic  defender 

caseloads sh ou ld  be ju d g ed .” 109 Sim ilarly, courts have som etim es relied u p on  the N A C  

standards. In  State v. S m ith ,110 the A rizon a  Suprem e C o u rt  relied on  the m axim u m

106 Justice Denied, supra note 2, Chapter 1, at 38.
107 ACCD  Statement on Caseloads, supra note 105, at 4.
108 Id. at 12.
109 Statement of John Wesley Hall, President, National Association of Criminal Defense Lawyers,

3 (Before the Subcommittee on Crime, Terrorism, and Homeland Security, House Committee on 
the Judiciary, March 26, 2009), available at http://www.michigancampaignforjustice.org/docs/ 
NACDL%20testimony%203-26-09.pdf. However, Mr. Hall also stated “that caseloads should, in real­
ity, be lower than the standards propose,” Id . at n. 3, and that “workload targets are best established 
through an individualized study that allows a locality to take into account its unique geographic 
issues, the administrative and other responsibilities of the attorney, as well as the format of its judicial 
system and the make-up of its criminal docket ... .” Id. at n. 4.

110 681 P.2d 1374 (Ariz. 1984).
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N A C  caseload num bers, at least in  part, in  declaring a co u n ty ’s system  o f  defense 
representation u n co n stitu tio n al.111

T h e fo rego in g discussion reveals m y  skepticism  about the accuracy o f  the N A C  

m axim u m  caseload num bers. M y  concern  relates p rim arily  to the i50  fe lo n y  cases 

per attorney per year, because I do n ot believe that defense law yers, even i f  th ey have 

entirely  adequate su pport services, in c lu d in g  investigators, social w orkers, and parale­

gals, can effectively  defend this m a n y  d ifferent clients over a tw elve-m onth  period  and 

still furn ish  genuine q u ality  representation. The law yers em ployed  b y  the D istrict o f  

C o lu m b ia  P u b lic  D efen d er Service in  its fe lo n y  d ivision  cou ld  n ot do so in  the i9 70 s , 

w h en  I served as the agency’s director, and th ey  cannot do it today, despite h avin g 

ou tstan d in g su pport services.112 N o r  can the fu ll-tim e p u b lic  defense law yers em ployed  

b y  the M assachusetts C o m m itte e  on  P u b lic  C o u n se l Services represent as m an y  as i50  

fe lo n y  defendants annually .113 The op in ion s o f  experienced private defense law yers w ith  

w h o m  I have discussed this subject over a period  o f  m an y  years fu rth er support m y  

conclusion .

H ow ever, som e persons m igh t w o n d er w h y  it m atters i f  the N A C  caseload num bers 

are too h igh , because th ey  are expressed as m axim u m s, n ot recom m ended  num bers o f  

cases that p u b lic  defense law yers should  an n u ally  represent. The answ er is th at caseload 

num bers expressed as m axim u m s all too freq u en tly  are regarded as the n orm , i.e ., the 

n u m ber o f  cases th at a defense law yer sh o u ld  be able to represent over a tw elve-m onth  

period . W arn ings about relying u p on  the num bers are soon forgotten , and p u b lic  de­

fense program s are reluctant to  seek financial su pport to enable th eir law yers to h andle 

caseloads at an y n u m b er below  “national standards,” even th ough  the N A C  num bers 

w ere never in tend ed to be used as a n ation w id e m easure o f  h o w  m an y  cases an in d i­

v id ual law yer should  be able to h an d le each year. M oreover, in the few  jurisd iction s in 

w h ich  a p u b lic  defender office and its law yers are w ell b elow  the “national standards,” 

the defense p rogram  is un derstan d ab ly  n ot anxious to adm it it. The defender co m ­

m ittee o f  N L A D A  w as correct w h en  it w arn ed , even before the N A C  standards w ere 

adopted , th at there are “dangers” in  h avin g  an y national standards.114

111 The court in Smith did not actually cite the NAC’s report but listed the NAC’s maximum caseload 
numbers per attorney per year, citing a 1983 report of the National Legal Aid &  Defender Association. 
The decision in the Smith case is discussed in Justice Denied, supra note 2, Chapter 1, at 129.

112 See infra notes 98-99 and accompanying text, Chapter 7.
113 See infra note 38 and accompanying text, Chapter 7.
114 Admittedly, when a jurisdiction’s caseloads are higher than the NAC’s numbers, it is helpful to the 

defender agency to be able to cite to the NAC maximum caseload numbers and to explain that, even 
today, various national organizations recommend that these numbers not be exceeded. See, e.g., the 
website of the Connecticut Division of Public Defender Services, available at http://www.ocpd.state. 
ct.us/Content/Annual2008/2008Chap2.htm: “It is important to note that recently the American 
Bar Association (ABA) and the American Council of Chief Defenders (ACCD) reaffirmed caseload 
goals as set by the National Advisory Commission on Criminal Justice Standards and Goals (NAC
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Finally, it is w orth  noting that there are no “national caseload standards” fo r prosecu­

tors w h o handle crim inal and juvenile cases in  state courts. The N ation al A ssociation 

o f  D istrict A ttorneys has a research arm — the A m erican  Prosecutors Research Institute 

(A P R I). In  20 02 , A P R I  published the results o f  a national project it undertook respecting 

prosecution w orkloads. The report’s conclusion applies w ith  equal force to pub lic defense:

O n  the national level, A P R I  spent 3 years co llecting in form ation  to de­

term ine i f  national caseload and w o rk lo ad  standards cou ld  be developed.

A fte r  exam in in g  all the in form ation  collected to date and attem ptin g to 

contro l fo r  the effects o f  various external, and internal, and in d ivid u al case 

factors on  the overall w ork load , A P R I  fo u n d  that it w as im possib le fo r  

such standards to be developed.” 115

A lth o u gh  it is desirable to  m an y  to have national standards, A P R I ’S 

fin d in gs dem onstrate that such standards w o u ld  be fata lly  flaw ed w ith o u t 

sign ificant efforts to create a national m ethod  o f  case cou n tin g  and fo r  

track in g those factors m ost lik e ly  to  im p act caseload . . .  . 116

Standards in State and Local Jurisdictions

C ase load  standards or other m echanism s have som etim es been adopted  in an effort to 

lim it the n u m b er o f  cases that can be represented an n u ally  b y  fu ll-tim e p u b lic  defend­

ers o r other law yers p rovid in g  in d igen t defense representation. H ow ever, the standards 

are often  not observed, and n o rm ally  there are no consequences w h en  the standards are 

exceeded. M oreover, the standards them selves m igh t som etim es be too h igh , because, 

as noted  earlier, w h eth er caseloads are excessive requires an ind ividualized  assessm ent 

o f  each law yer’s s itu ation .117 A s a report noted  several years ago, caseload standards 

have been developed th rough  various m eans, “ in c lu d in g  statute, cou rt ru le, contractual 

term s, court o p in io n , and p ub lish ed  gu idelines b y  national organizations.” 118

In  2 0 0 7 , Lou isian a revised its pu b lic  defense statute and established the Lou isiana 

P u b lic  D efen d er B oard  (L P D B ) , w h ich  w as granted  broad auth ority  over the delivery  o f  

defense services th rough ou t the state.119 In  addition  to prom u lgatin g “m an d atory  state­

w ide pu b lic  defender standards and gu idelines” govern ing the delivery  o f  pu b lic  defense

Standards) in 1973; these goals are considerably lower than those adopted by the Connecticut Public 
Defender Commission in i999.”

115 A merican Prosecutors Research Institute, H ow Many Cases Should a Prosecutor H andle? 
Results of the National Workload Assessment Project 27 (2002).

116 Id. at 30.
117 See, e.g., supra notes 49-50 and accompanying text.
118 Keeping D efender W orkloads Manageable, supra note 6, Introduction, at 7.
119 See Public Defender Act, La. Rev. Stat. §§ 15:141-15:184 (2007).
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in  L o u isian a ,120 the statute requires that the L P D B  include am on g its “standards and 

guidelines . . .  [m ]anageable p u b lic  defender w ork loads th rough  an em pirically  based 

case w eigh tin g  system  . . .  .” 121 Because a case-w eighting stu dy has not yet been com ­

pleted, the standards o f  the agency do n ot contain  m an d atory  caseload lim its .122

Sim ilarly, M o n tan a ’s p u b lic  defense statute, enacted in 20 05 , authorizes the state’s new  

com m ission  to  establish standards th at w o u ld  take into  account “acceptable caseloads 

and w o rk lo ad  m o n ito rin g  protocols” 123 and “establish policies and procedures fo r 

h an d lin g  excessive caseloads.” 124 A lth o u gh  M o n tan a ’s com m ission  has suggested case­

load  standards, the com m en tary  accom p an yin g th em  surely sum m arizes the b e lie f o f  

m an y  respecting the establishm ent o f  standards: “ In  consid ering m axim u m  caseload 

standards, it is in h eren tly  d ifficu lt to com pare the w o rk  required fo r different types 

o f  cases. E ach  case is so in d iv id u a lly  different, that it is nearly  im possib le to set rigid  
num erical ob jectives.” 125

M o n tan a  and Lou isian a  are exam ples o f  states in  w h ich  legislatures have authorized 

state in d igen t defense com m issions to  develop caseload standards fo r  law yers provid in g  

representation. S im ilar to Lou isian a, N evad a  required w eigh ted  caseload studies fo r 

the state’s tw o m ost pop u lous counties (where Las V egas and R en o  are situated) as a 

precursor to the developm ent o f  caseload standards. H ow ever, in  N evad a  th is result 

derived fro m  an order o f  the N evad a  Suprem e C o u rt, w h ich  directed that the counties 

con d u ct w eigh ted  caseload studies p rio r to  the adoption  o f  caseload standards.126

N e w  H am p sh ire  has addressed caseload standards d ifferen tly  fro m  seem ingly  an y other 

state. T h e state’s n on p ro fit defender agency is the N e w  H am p sh ire  P u b lic  D efen d er 

(N H P D ) , w h ich  period ically  signs an “A greem en t” w ith  the state’s Ju d ic ia l C o u n c il 

to provid e in d igen t defense services in return fo r  a specified paym en t. F o r fiscal years 

2008 and 20 0 9 , E x h ib it  A  to the A greem en t provides as follow s:

120 La . Rev. Stat. § 15:148 (B)(i) (West 2005 &  Supp. 2011).
121 Id. at § 15:148 (B)(1)(a).
122 See Louisiana Public Defender Board Trial Court Performance Standards (Spring 2010), available at 

http://lpdb.la.gov/Supporting%20Practitioners/Standards/txtfiles/pdfs/LPDB%20Trial%20Court%20 
Performance%20Standards.pdf.

123 M ont. C ode A nn. § 47-1-105 (2)(b) (2009).
124 Id. at § 47-1-105 (6).
125 Standards for Counsel Representing Individuals Pursuant to the Montana Public Defender Act at

21 (October 2010), available at http://publicdefender.mt.gov/forms/pdf/Standards.pdf. The caseload 
standards of public defenders in Montana are expressed as “suggested caseloads” to be represented at a 
given time. Thus, for example, lawyers should not have more than 50 noncapital felonies at one time 
or more than 100 misdemeanors at one time. The complete list of suggested caseloads is available at 
http://publicdefender.mt.gov/forms/pdf/caseloadsuggestions.pdf.

126 See the website of the National Association of Criminal Defense Lawyers, which summarizes the 
actions of the Nevada Supreme Court and provides links to that court’s website, available at http:// 
www.nacdl.org/public.nsf/defenseupdates/nevada016.
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T h e P u b lic  D efen d er Program  shall m aintain  and en force caseload lim ita­

tions fo r cases aw aiting trial or sentencing as follow s:

(1) N e w  H am p sh ire  P u b lic  D efen d er S ta ff  A ttorneys. Fu ll-tim e attorneys 

p ro v id in g  general felony, m isdem eanor, and ju ven ile  d e lin q u en cy  represen­

tation  shall m ain tain  a caseload o f  n ot m ore than  55 open  and active cases.

This caseload shall be a m ixture o f  felony, m isdem eanor, juven ile , and 

other cases w ith  m axim u m s in each o f  these categories as fo llow s:

(a) F e lo n y  M ax im u m — 35 cases;

(b) M isd em ean o r M ax im u m — 35 cases;

(c) Ju ven ile  D elin q u en cy  M a x im u m — 25 cases;

(d) O th er C ases— 5 cases.

T h e m ix  o f  cases totalin g 55 fo r  each attorn ey shall be determ ined b y  the 

P u b lic  D efen d er Program  Execu tive D irecto r based u p on  the experience 

level o f  the sta ff attorney and the concentration  o f  these case categories in 

the geograph ic area served b y  each office o f  the p ro g ram .127

In  add ition , E x h ib it  A  specifies m ax im u m  caseloads fo r special categories o f  defenders, 

such as those h an d lin g  m ajo r crim es or appeals, and fo r  sen ior staff.128 Further, E xh ib it  

A  authorizes the agency’s leaders to “ in fo rm  the appropriate courts w h en  Pu blic 

D efen d er Program  attorneys are unable to accept new  cases because th ey  have reached 

m axim u m  caseload lim its, at w h ich  tim e the courts shall be requested to app o in t other 

counsel . . .  .” 129

T he forego in g provisions are unusual in  several respects. F irst, un like caseload stan­

dards in  m ost other states, N e w  H am p sh ire  has focused  on  the m axim u m  n u m ber 

o f  a defender’s active or p en d in g  cases instead o f  the m axim u m  n u m b er o f  cases that 

a law yer sh ou ld  represent over a tw elve-m onth  period . Focusin g on  the n u m b er o f  

active cases m akes considerable sense because a law yer’s vo lu m e o f  w o rk  at an y given 

tim e is substantially  determ ined b y  his o r her p en d in g  caseload .130 T he provisions also 

are n o tew o rth y  because th ey  expressly authorize the agen cy to advise the court w h en  

additional cases cannot be accepted, and there is seem ingly  an expectation  that judges 

w ill assign private counsel to represent the defender’s case overload.

127 Plan for Public Defender Caseload Control and Management, Exhibit A, at 11, appended to 
Agreement between New Hampshire Judicial Council and New Hampshire Public Defender, 
transmitted via letter to New Hampshire Governor John H. Lynch by Nina C. Gardner, Executive 
Director of New Hampshire Judicial Council, dated June 11, 2007 (on file with author).

128 Id. at 12.
129 Id.
130 But other factors must also be considered. See supra note 50 and accompanying text.
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In d ian a also has dealt w ith  p u b lic  defense caseloads in  a m an n er that is d ifferent 

fro m  other states. In  i989 , In d ian a  created the state’s P u b lic  D efen d er C o m m issio n , 

w h ich  is cu rren tly  authorized to reim burse In d ian a counties 40 %  o f  th eir noncapital 

in d igen t defense expenditures, except fo r  m isd em eanor cases, i f  counties co m p ly  w ith  

C o m m issio n  guidelines, w h ich  includ e caseload standards.131 These gu idelines im pose 

lim itation s on  the num bers o f  cases that law yers p ro v id in g  defense representation 

m ay accept d u rin g  a tw elve-m on th  period , w ith  greater caseloads p erm itted  i f  sup­

p ort services are deem ed to be adequate.132 I f  attorneys in  a particu lar co u n ty  exceed 

the C o m m issio n ’s caseload gu idelines, the C o m m issio n  can decide to elim inate the 

cou n ty ’s 40 %  reim bursem ents. The a b ility  to w ith h o ld  fu n d in g  has served as an im p or­

tant source o f  leverage, as counties are reluctant to forego fu n d in g  to w h ich  th ey  have 

becom e accustom ed and have often  b u ilt into th eir annual b ud gets.133

S im ilar to In d ian a, the State o f  W ashin gton  distributes state fun d s to assist counties 

and cities in  covering som e o f  the costs o f  in d igen t defense. H ow ever, the process 

fo r  d o in g  so differs fro m  In dian a ’s, in  w h ich  counties seek reim bursem ents fo r  past 

in d igen t defense expenditures. In  W ashington , counties and cities ap p ly  to the state 

O ffice  o f  P u b lic  D efen se fo r a pro  rata share o f  state fun d s to w h ich  th ey  are entitled, 

assum ing th ey  can show  th at th ey  are in  com pliance w ith  “standards fo r  provision  o f  

in d igen t defense services as endorsed  b y  the W ash in gton  state bar association or that 

the fun d s received under this ch apter have been used to m ake appreciable dem on­

strable im provem ents in  the d elivery  o f  p u b lic  defense services . . .  .” 134 In  add ition , the 

law  provides that “ [e]ach co u n ty  or c ity  under this chapter shall adopt standards fo r 

the d elivery  o f  p u b lic  defense services, w h eth er those services are p rovid ed  b y  contract, 

assigned counsel, o r a p u b lic  defender office.” 135 The standards m ust include, in ter a lia , 

“case load  lim its and types o f  cases [to be represented] . . .  .” 136

A s fo r the content o f  the caseload standards, the legislation  provides th at those 

approved  b y  the W ashin gton  State B ar A ssociation  (W S B A ), w h ich  are sim ilar to 

the N A C  standards,137 “ should  serve as gu idelines to local legislative authorities in

131 See Ind. Code 33-40-6-5 (2008).
132 See Indiana Public Defender Commission, Standards for Indigent Defense Services in Non-Capital 

Cases, Standards J  and K, available at http://www.in.gov/judiciary/pdc/docs/standards/indigent- 
defense-non-cap.pdf.

133 Some Indiana counties have not participated in the Commission’s 40% reimbursement program, 
presumably because they have been unwilling to invest their own funds at the outset in order improve 
the county’s defense services, reduce defense caseloads, and thus qualify for 40% reimbursements. I 
served as Chairman of the Indiana Public Defender Commission from 1990-2007. The effectiveness 
of the Commission also is discussed in Justice Denied, supra note 2, Chapter 1, at 171-172.

134 Wash. Rev. C ode § 10.101.060 (i)(a) (West 2002 &  Supp. 2011).
135 Id. at § 10.101.030.
136 Id.
137 See supra note 91 and accompanying text.
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a d op tin g  standards.” 138 Because the O ffice  o f  P u b lic  D efen se n o w  distributes state 

fun d s fo r in d igen t defense to v irtu a lly  every  co u n ty  in the state and also to som e cities, 

caseload standards ev id en tly  have n o w  been adopted  th rough ou t m ost, i f  n ot all, o f  

W ashin gton  state.139

M oreover, counties and cities th at ap p ly  fo r  fu n d in g  th rough  the O ffice o f  Public 

D efense are required to report “the expenditu re fo r all p u b lic  defense services in  the 

previous calendar year, as w ell as case statistics fo r  that year, in c lu d in g  per attorney 

caseloads . . .  .” 140 T h us, the O ffice  o f  P u b lic  D efen se shou ld  be able to discern w h eth er 

p u b lic  defenders, assigned counsel, and contract attorneys are in  com pliance w ith  the 

caseload standards lo ca lly  adopted. Finally, W ashin gton ’s legislation  is n otew orth y  

because it requires law yers w h o contract to provid e defense services to disclose the total 

hours b illed  fo r private defense representation, as w ell as the n u m b er and types o f  cases 

h and led  fo r  private clien ts.141

M assachusetts also has focused on  the am ou n t o f  w o rk  that m ay be accepted b y  private 

law yers w h o  provid e defense services. The C o m m ittee  on  P u b lic  C o u n se l Services 

(C P C S ), w h ich  adm inisters the state’s defense p rogram , has adopted  caseload lim its, as 

authorized  b y  statute.142 In  ad d ition  a private law yer “ is proh ib ited  fro m  accepting an y 

new  app o in tm ent or assignm ent to represent ind igents after he has b illed  i4 0 0  b ill­

able h ours d u rin g  an y  fiscal year.” 143 In  add ition , C P C S  sets an annual cap on  b illable 

hours per fiscal year, cu rren tly  i8 0 0  hours, and the agency’s p o licy  states that law yers 

“w ill n ot be paid  fo r an y  tim e b illed  in  excess o f  the annual lim it o f  b illab le h ours.” 144 

C P C S  explains that the purpose o f  its p o licy  “ is intended : 1) to  enhance the q u ality  o f  

representation p rovid ed  to C P C S  clients; 2) to achieve a m ore equitable d istribution  

o f  assignm ents am on g C P C S -c e rtifie d  counsel; and 3) as an essential guard  against
over-b illin g.” 145

138 Wash. Rev. C ode § 10.101.030 (West 2002 &  Supp. 2011).
139 The website of the Office of Public Defense contains a 2008 Status Report on Public Defense in 

Washington State, available at http://www.opd.wa.gov/Reports/T-Reports.htm. At page 5, the 
Executive Summary of the report indicates that in December 2007 the agency disbursed state funds 
to thirty-eight of the state’s thirty-nine counties and also to fifteen cities.

140 Wash. Rev. Code § 10.101.050 (West 2002 &  Supp. 2011). 
h1 Id.
H2 “The committee shall establish standards for ... the private counsel division which shall include ... 

specified caseload limitation levels.” Mass. G. L., Ch. 211D, § 9 (c ) (2009). Caseload standards for 
private counsel appear on the CPCS website, available at http://www.publiccounsel.net/index.htm. 
The CPCS also has an extensive program to monitor the defense representation of private lawyers who 
provide defense services as explained later. See infra notes 40-52 and accompanying text, Chapter 8.

H3 Mass. G. L., Ch. 211D, § 11 (2005 &  Supp. 2011).
H4 See Assigned Counsel Manual, Policies and Procedures Governing Billing and Compensation,

Chapter 5, Section 17, available at http://www.publiccounsel.net/private_counsel_manual/pri- 
vate_counsel_manual_index.html.

H5 Id.
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Finally, im p ortan t developm ents related to p u b lic  defense caseloads in  N e w  Y ork  C ity  

w ere u n d erw ay as this b o ok  w as being com pleted . In  20 0 9 , the N e w  Y ork  legislature 

passed a law  requiring th at b y  A p ril 1 , 2 0 10 , the state’s ch ie f adm in istrative judge 

establish  caseload caps in  N e w  York  C ity  fo r  trial-level defenders.146 The law  also 

provides that the caseload caps should  be phased in over a four-year period , w ith  the 

understand ing that the increased costs associated w ith  the caps be borne b y  the State 

o f  N e w  Y o rk .147 Pursuant to this law, on M arch  9, 2 0 10 , the ch ie f adm in istrative ju d ge 

issued an order, effective A p ril i ,  2 0 i0 , declaring that attorneys appo in ted  to represent 

in d igen t clients in  crim inal m atters “shall n ot exceed i50  fe lo n y  cases; o r 4 0 0  m isde­

m eanor cases; o r a proportion ate com b in ation  o f  fe lo n y  and m isd em ean or cases; or a 

p roportion ate com bin ation  o f  fe lo n y  and m isd em eanor cases (at a ratio o f  i :2 .6 6 ) .” 148 

T h e order fu rth er provides that “these lim its shall ap p ly  as an average per sta ff attorney 

w ith in  the organization , so that the organization  m a y  assign in d ivid u al sta ff attorneys 

cases in  excess o f  the lim its to prom ote the effective representation o f  clients.” 149 

C on sisten t w ith  the state law  that led to this adm in istrative order, the caseload caps 

“constitute n o n -b in d in g  guidelines betw een A p ril i ,  2 0 i0  and M arch  3i, 2 0 i4 , and 

shall be b in d in g  effective A p ril 1, 2 0 14 .” 150 W h ile  n otin g  that 80%  o f  the 4 7 0  N e w  

York  Legal A id  So cie ty  law yers h an d lin g  crim inal cases have caseloads above the new  

caseload caps, the head o f  the agency hailed  the new  adm in istrative order as a “ huge 

breakthrough.” 151 T h e estim ated  cost fo r  im p lem en tin g  the n ew  caseload lim its is $40  

m illion . F o r 2 0 10 - 2 0 1 1 ,  the state’s ju d ic ia ry ’s budget “ includes a proposed  $ 10  m illion  

appropriation  to get the cap requirem ent o f f  the gro u n d .” 152 W h eth er o r n ot all o f  the 

necessary fun d s to im p lem en t the caseloads caps are, in  fact, appropriated  and w h eth er 

or n ot the caps are adequate caseload lim its rem ain to be seen.

146 See Hearing on the Fiscal 2010 Executive Budget for the Legal Aid Society/Indigent Defense 
Services 3, May 12, 2009. See also John Eligon, State Law to Cap Public Defenders’ Caseloads, but 
Only in the City, N Y Times, April 9, 2010, available at http://www.nytimes.com/2009/04/06/ 
nyregion/06defenders.html.

H7 Id.
148 Rules of the Chief Administrative Judge, Workload o f Attorneys and Law Offices Providing 

Representation to Indigent Clients in Criminal Matters in New York City § 127.7 (a), April 1, 2010, avail­
able at https://www.nycourts.gov/rules/chiefadmin/i27.shtml#07.

149 Id.
150 Id. at (c)
151 Joel Stashenko, New Rules Are Established on Caseload Caps for Indigent Defense Counsel, N.Y. Law.

J., March 11, 2010. However, the head of the CU N Y Criminal Defense Clinic published an op ed in 
which he questioned the caseload standards adopted in i973 by the National Advisory Commission 
on Criminal Justice Standards and Goals (NAC) and now being embraced by New York State’s Chief 
Administrative Judge. See Steven Zeidman, Indigent Defense: Caseload Standards, N. Y. Law J., March 
24, 2010.

152 Id.
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The Detrimental Effects and Risks of Excessive Caseloads
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Few  w o u ld  dispute that unm anageable law yer caseloads m ean th at clients are apt 

to be ill served. Yet, not a ll  o f  the adverse consequences o f  excessive caseloads m ay 

be fu lly  appreciated. In  add ition , a com plete recitation o f  the difficulties and risks 

in cid en t to h avin g  too m a n y  clients to represent m igh t be a useful resource fo r those 

w h o  m ust con stan tly  seek adequate finances fo r the representation o f  in d igen t clients. 

W h en  the range o f  detrim ental effects and risks set forth  below  are understood , per­

haps those w h o fu n d  defense services can be persuaded to do m ore to im p lem en t this 

co u n try ’s constitu tional right to counsel.

A. Supervision and Mentoring
T h e A B A ’s T en  Principles o f  a P u b lic  D efen se D e livery  System  stress the im p ortance 

o f  supervision : “ D efen se counsel is supervised and system atically  review ed fo r qu ality  

and efficien cy according to n ation ally  and lo ca lly  adopted  standards.” 1 H ow ever, w h en  

caseloads are excessive, the tim e pressures are enorm ous n ot on ly  fo r  the law yers w h o 

provid e d a ily  representation b ut also fo r law yers in m anagem ent w h o  sh ou ld  be pro­

v id in g  essential supervision  and m entoring. A s a result, no one is really  able to ensure 

on  a case-by-case basis that com petent and d iligen t representation is bein g p rovid ed  as 

required b y  professional con d uct rules2 and defense p erform an ce standards.3

W h ile  the A B A  T en  Principles calls fo r  the system atic supervision  o f  defense counsel, 

the m ost im p ortan t auth ority  in  support o f  supervision  is not cited .4 A s n oted  earlier, 

M o d e l R u le  5.1, w h ich  has been adopted  b y  states th rough ou t the country, requires 

th at those in  m anagerial positions ensure that organizations have “ in  effect m easures 

g iv in g  reasonable assurance th at all law yers . . .  con form  to the R u les o f  Professional 

C o n d u c t.” 5 R u le  5.1 fu rth er states that those in  charge o f  defense program s are “ respon­

sible fo r  anoth er law yer’s v io lation  o f  the R u les o f  Professional C o n d u ct i f  the law yer 

orders or, w ith  kn ow led ge o f  the specific cond uct, ratifies the con d u ct . . .  .” 6 A lso , the 

ethical d u ty  to provid e adequate supervision  w as expressly in voked  b y  the A B A  E th ics 

C o m m ittee  in  Form al O p in io n  0 6 -4 4 1.7

1 ABA Ten Principles, supra note 57, Chapter 1, Principle 10.
2 See supra notes 3-5, Chapter 2, and accompanying text.
3 See supra notes 30-35 and 66-67, Chapter 2, and accompanying text.
4 Each of The ABA Ten Principles, supra note 57, Chapter 1, is supported by footnotes that cite to 

sources that provide a basis for the Principle. Although Principle 10 calls for the systematic supervi­
sion of lawyers, rules of professional conduct are not cited in support of Principle 10 or, for that 
matter, in support of any of the other nine Principles.

5 ABA M odel Rules R. 5.1 (a).
6 Id. at R. 5.1 (c)(i).
7 In its opinion, the ABA Ethics Committee summarized the duty of those in charge:

Rule 5.i provides that lawyers who have managerial authority, including those with
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C o u rts  have addressed the failure o f  law  partners in private practice to supervise 

subord inate law yers. F or exam ple, in  D a vis v. A la b a m a  State B a r,8 tw o  partners w ere 

held  to have v io lated  R u le  5.1 fo r  fa ilin g  “to m ake reasonable efforts to ensure th at the 

law yers in  th eir firm  con form ed  to the R u les o f  Professional C o n d u ct.” 9 H ere is h ow  

the A lab am a Suprem e C o u rt  sum m arized the evidence against the firm ’s tw o partners:

There w as testim o n y that these tw o attorneys im posed unm anageable 

caseloads on  associate attorneys, m an y  o f  w h o m  w ere inexperienced . .

F orm er associates testified that because o f  the sheer vo lu m e o f  cases, the 

am ou n t o f  tim e that cou ld  be spent on  each case w as so lim ited  as to m ake 

it im possib le fo r  th em  to adequately  represent th eir clients. A t the hearing 

before the D isc ip lin a ry  B oard , the attorneys’ ow n  expert w itness on Social 

S ecurity  law  . testified that the Socia l Security  caseload . cou ld  not 

have been adequately h an d led  b y  the one attorney assigned to it . . .  . [T ]h e  

evidence presented am p ly  show ed th at the tw o attorneys, in  an effort to 

tu rn  over a h uge vo lu m e o f  cases, neglected th eir clients and im posed 

policies on  associate attorneys that prevented  the attorneys fro m  p ro vid in g  

q u ality  and com petent legal services.10

Is there an y  real difference betw een this case and p u b lic  defense agencies, in  w h ich  

inexperienced cou rt-appo in ted  law yers carry  overw h elm in g caseloads w ith  little o r no 

supervision? T h e substandard client representation is substantially  the sam e. A lth o u gh  

the law  partners in  the A lab am a case w ere w illfu l and m otivated  b y  fin ancial p ro fit in  

p erm ittin g  th eir associates to operate w ith  too m an y  cases, heads o f  defense agencies, 

w h ile  m o ra lly  less culpable, are nevertheless co m p licit in  the govern m ent’s failure 

to provid e adequate fu n d in g  unless th ey  v ig oro u sly  ob ject in  cou rt o r take other

intermediate managerial responsibilities, over the professional work of a firm or public 
sector legal agency or department shall make reasonable efforts to insure that the other 
lawyers in the agency or department conform to the Rules of Professional Conduct. Rule 
5.1 requires that lawyers having direct supervisory authority take reasonable steps to ensure 
that lawyers in the office they supervise are acting diligently in regard to all legal matters 
entrusted to them, communicating appropriately with the clients on whose cases they are 
working, and providing competent representation to their clients.

ABA Formal OP. 06-441, supra note 36, Chapter 2, at 7.
8 676 So.2d 306 (Ala. 1996).
9 Id . at 307.
10 Id. at 307-308. For similar cases, see, e.g., Attorney Grievance Comm’n v. Kimmel, 955 A.2d 269 (Md. 

2008) (law firm partners violated Rule 5.1 by failing to provide adequate supervision of relatively 
inexperienced associate); Attorney Grievance Comm’n v. Mooney, 753 A.2d 17 (Md. 2000) (system 
for assignment of criminal cases to associate did not assure adequate time to prepare and thus violated 
Rule 5.1); Attorney Grievance Comm’n v. Ficker, 706 A.2d 1045 (Md. 1998) (lawyer’s practice of 
assigning too many cases to too few lawyers violated Rule 5.1); In re Ritger, 556 A.2d 1201, 1203 (N.J. 
1989) (“when lawyers take on the significant burdens of overseeing the work of other lawyers, more is 
required than that the supervisor simply be ‘available’”).
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appropriate actio n .11 In  fact, i f  chiefs o f  such agencies do n ot challenge the status quo 

(e.g., ask the court to halt new  appointm ents and perhaps also request perm ission  

to  w ith d raw  fro m  som e cases), th ey  w ill a lm ost certa in ly  vio late  rules o f  professional 

cond uct. This is because the heads o f  such agencies, due to excessive caseloads, cannot 

ensure com plian ce b y  subordinate law yers w ith  professional con d u ct rules, thereby 

v io latin g  R u le  5.1; th is, in  turn , triggers a m an d ato ry  d u ty  to seek w ithd raw al from  

representation as required b y  R u le  1 . 16 .12 A lth o u gh  no heads o f  p u b lic  defense agencies 

appear to h ave been d iscip lin ed  as a result o f  inadequate supervision  or otherw ise fa il­

in g  to ensure com plian ce w ith  professional con d uct rules, th ey  are nevertheless at som e 

risk  i f  th ey refuse to take action  to alleviate the agency’s caseload problem s.

C on sid er, again , the situation  that con fron ted  Pat, discussed in  the In trod u ction , w ho 

w as sim u ltan eously  representing m ore th an  300  clients. B ecause o f  his caseload, Pat 

lacked adequate tim e to m eet w ith  a supervisor, assum ing there w as even som eone 

available to m eet and review  w ith  h im  his cases. Such  a m eeting, m oreover, w o u ld  

lik e ly  n ot have been especially  h elp fu l to Pat, because he p ro b ab ly  w as u n fam iliar 

w ith  m ost o f  his 300  plus cases and cou ld  not have had  a m ean in gfu l d iscussion about 

th em .13

T h e d u ty  o f  law yers to take resp onsib ility  fo r  th eir ow n professional con d u ct was 

discussed earlier.14 U ltim ately, unless there is “an arguable question  o f  professional

11 In the last chapter of this book I suggest several approaches that I believe those in charge of defense 
programs should consider pursuing. See infra notes 85-128 and accompanying text, Chapter 9. My 
reference in the text to “heads” or “chiefs” of “defense agencies” is not language contained in the ABA 
Model Rules or in the professional conduct rules of states. However, the words are synonymous with 
language in Rule 5.1, which refers to those with “managerial authority” and “supervisory authority.” 
Given how indigent defense is structured in the United States, “heads” or “chiefs” of defense agencies 
should apply to the head of a single office of indigent defense, whether or not part of a statewide 
program, as well as the head of a statewide program. But given the broad language of Rule 5.1, 
others with “managerial authority” may also have a professional duty to take action. See Rule 5.1 (a) 
and (c)(2). Finally, supervisors of a defense agency also are included under Rule 5.1. For example,
Rule 5.1 (b) states that “ [a] lawyer having direct supervisory authority over another lawyer shall make 
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.”

12 Model Rule 1.16 was discussed earlier in connection with the duty of an individual lawyer to seek 
relief from his or her excessive caseload. See supra notes 7-12, Chapter 2, and accompanying text.
Rule 6.2 (a), also discussed earlier (see supra notes 14-15, Chapter 2, and accompanying text), should 
be considered, too, if  appointments are made to the head of the public defense agency or program 
rather than to a specific lawyer designated to handle the case. This rule authorizes lawyers to decline 
representation if  acceptance of a matter “is likely to result in a violation of the Rules of Professional 
Conduct.”

13 In reflecting on Pat’s situation, consider the language of the New Jersey Supreme Court in a case in 
which law firm partners were chastised for the “sink or swim” attitude that they displayed towards 
their new associates: “This sorry episode points up the need for a systematic, organized routine for 
periodic review of a newly admitted attorney’s files.” In re Yacavino, 494 A.2d 801, 803 (N.J. 1985) 
(quoting In re Barry, 447 A.2d 923, 926 (N.J. 1982) (Clifford, J., dissenting).

14 See supra notes 16-20, Chapter 2, and accompanying text.
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duty” about w h ich  a supervisor and subord inate law yer disagree, every  law yer m ust as­

sum e resp onsib ility  fo r  his o r her ow n  d u ty  to provid e com petent legal services.15 A s  a 

result, I advised Pat to ta lk  to the agen cy supervisor and, i f  necessary, to the head o f  the 

defender agency to seek help dealing w ith  his enorm ous caseload. In  retrospect, h o w ­

ever, I also sh ou ld  have to ld  Pat to rem ind  his supervisor and the head o f  the defender 

program  that th ey  h ad  a d u ty  to supervise his representation o f  clients. W h y? Because, 

as a subordinate law yer in  the defender agency, Pat h ad  a d u ty  to be com petent in 

representing his clients, and the failure o f  supervision  w as con tribu tin g  to his in ab ility  

to be com petent. In  these circum stances, therefore, to w ith h o ld  supervision  is not 

“a su pervisory  law yer’s reasonable resolution  o f  an arguable question  o f  professional 

duty.” 16

R ecru itm en t also suffers w h en  subordinate law yers are n ot rou tin ely  supervised. The 

strongest in d igen t defense program s rou tin ely  attract the m ost h ig h ly  qualified  ap­

plicants w h o  are com m itted  to th eir w o rk  and to th eir em ployer. In  the private practice 

o f  law, the im p ortan ce o f  supervision  and m en torin g  in  attracting and retain ing new  

law yers is w ell understood :

L a w  firm s th rough ou t the w o rld  seek n ew  w ays to  attract and retain yo u n g  

law yers . . S tron g  m en torin g  and coach in g program s m eet the needs o f

both  law  firm s and th eir law yers and m ay becom e essential i f  th ey  are to 

com pete successfu lly in  the future . . Y o u n g professionals are lo o kin g

fo r better w ays to increase th eir w o rth  to th eir organization , w h ile  at the 

sam e tim e, develop ing the transferable skills needed to enhance th eir ow n 

m arket value . . Research indicates that em ployees’ jo b  p erform an ce is

a fu n ctio n  o f  th eir ability, th eir m otivation  to  engage w ith  th eir w ork , 

and the o p p o rtu n ity  to d ep loy th eir ideas, abilities and know led ge

15 See ABA M odel Rules R. 5.2 (b).
16 One writer has explained the ethical duty of a subordinate lawyer to seek appropriate supervision this 

way:
I f  the subordinate lacks the time, training, resources, or expertise to represent the client 
competently, or if  the subordinate is not receiving adequate guidance or supervision in the 
handling of clients’ matters, the subordinate is obligated to correct that situation to avoid 
potential ethical breaches. To correct the deficient practice setting, the subordinate may 
need to bring the matter to the attention of his or her supervisor. Rule 5.2(b) obligates the 
supervisor to provide a reasonable resolution of the issue of professional duty raised by the 
subordinate. The subordinate’s permission to defer to the supervisor’s resolution (within the 
meaning of Rule 5.2(b) disciplinary immunity) is dependent upon the reasonableness of the 
resolution. The only reasonable resolution under these circumstances is for the supervisor to 
take positive steps to ensure that the subordinate is properly supervised. The subordinate’s 
obligation under Rule 5.2(b) is to determine whether the steps taken by the supervisor are 
reasonable under the circumstances.

Irwin D. Miller, Preventing Misconduct by Promoting the Ethics o f Attorneys’ Supervisory Duties, 70 
N o tre  Dame L. Rev. 259, 299 (1994).
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effectively  . . O n e-o n -o n e m en torin g  and coach in g each contribute to

professional developm ent b y  h elp in g ind ividuals reach th eir professional 

goals faster, b u ild in g  on  strengths, develop ing skills, p ro v id in g  encourage­

m ent, w h ile  increasing con fid en ce .17

F ro m  m y  personal experience in  directing the D .C . P u b lic  D efen d er Service in  the 

19 70 s, I learned the im p ortance to a defender agency o f  con tro llin g its caseloads, h av­

in g  an effective tra in in g p rogram , and p ro v id in g  close su p ervision .18 B ecause it h ad  all 

o f  these, the agency w as able to provid e excellent client services.19 A s the reputation  o f  

the agency becam e w ell k n o w n , ou r recru itm ent o f  n ew  law yers sign ifican tly  im proved . 

E ach  year, w ith  relatively little outreach on the agency’s part, the organization  attracted 

h undreds o f  applications fro m  outstand ing law  graduates and practic in g attorneys 

fro m  around the country. Because o f  the vo lu m e o f  o u r applications, w e becam e 

extrem ely  selective in ou r h irin g. O n e  year the agency h ired  three new  law yers w h o 

jo in ed  the agen cy im m ed iate ly  after com pletin g th eir clerkships w ith  U .S . Suprem e 

C o u rt  justices— som eth ing th at no other govern m ent agency or private law  firm  in 

W ash in gton  cou ld  boast at the tim e. A ffo rd in g  ou r law yers the o p p o rtu n ity  to  practice 

crim inal and ju ven ile  defense in  a m an n er sim ilar to the private practice o f  law, w h ich  

in clu d ed  close supervision  and m en torin g, greatly  enh anced ou r h irin g  and retention 

o f  n ew  law yers.

B. Disciplinary Sanction
C h ap ter 2 review ed the professional con d u ct rules th at in d igen t defense law yers are 

m ost apt to vio late  due to  excessive caseloads.20 These includ e the d u ty  to be com pe­

tent, w h ich  requires “ legal know led ge, skill, thoroughness and preparation ,” 21 as w ell 

as the requirem ents o f  “diligence ” 22 and p ro m p t “com m u n ication ” w ith  the c lient.23 

C on sider, fo r  exam ple, the testim on y o f  an assistant p u b lic  defender in  Ju ly  2008 , d u r­

ing a h earin g in  M ia m i on  the m otion  o f  the D ad e  C o u n ty  P u b lic  D efen d er fo r re lie f

17 Stephen P. Gallagher and Leonard B. Sienko, Jr., “Put Me in Coach!” Mentoring and Coaching at 
Todays Law Firm, 18 Prof. Law 1, No. 4 (2008).

18 I served as Deputy Director of the agency from 1969-1972 and as director from 1972-1975. When I 
started at the agency, it was known as the Legal Aid Agency. In 1970, the agency’s statute was revised, 
and its name changed to the D.C. Public Defender Service.

19 The current status of the D.C. Public Defender Service is discussed later. See infra notes 53-104 and 
accompanying text, Chapter 8.

20 See supra notes 3-29, Chapter 2, and accompanying text.
21 ABA M odel Rules R  1.1.
22 Id . at R. i.3.
23 Id . at R. i.4.
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fro m  alleged excessive fe lo n y  caseloads.24 O n  the d ay  o f  the hearing, the assistant’s 

caseload consisted o f  sixty-tw o serious felonies. She expla ined that she and h er fe llow  

assistant p u b lic  defenders w ere “d ro w n in g” in  cases and unable to do a n u m b er o f  

th ings on  b eh a lf o f  th eir clients, such as p ro m p t and com plete interview s o f  defendants 

in  custody, adequate investigations o f  th eir cases, filin g  o f  m otion s, and visits to  crim e 

scenes.

M o st trou b lin g , she described a case in  w h ich  she h ad  failed  to  in fo rm  a client o f  a plea 

offer extended b y  the prosecutor and the adverse im p act o f  h er failure on  the client:

I recently  h ad  a case set fo r  trial in  A p ril o f  this year. I h ad  11  A  cases set 

fo r  the sam e d ay  in  fro n t o f  Ju d g e  Reyes. O n e  o f  m y  cases w as n ot ready 

fo r trial. It h ad n ’t been prepared and I w asn ’t ready to go forw ard . B u t 

there w as a p lea o ffer extended to m y  client.

It w as a ch ild  p o rn o grap h y  case, so accepting an y plea o ffer w o u ld  m ake 

m y  client a sexual offender, basically  a social pariah  fo r  the rest o f  his life.

It w as a serious case.

T h e o ffer that w as extended w as 364 [days]. T h at w as fo llow ed  b y  seven 

years prob ation , but it w o u ld  have gotten  h im  out o f  ja il, i f  n ot im m ed i­

ately, alm ost im m ediately. T h e prosecutor h ad  extended the offer to m e.

M y  client w as b rou ght over fro m  the ja il that d ay  and he w as in  the back.

H e  w asn ’t b rough t into the cou rtroom , b ut he w as in  a h o ld in g  cell.

A s  I said, I h ad  i2  other cases set fo r  trial that day, and one o f  them  actu­

a lly  d id  go to trial . . W e started p ick in g  a ju ry  before lunch . I spent m y

lunch  break w ritin g  m y  cross o f  the v ic tim  w h o testified on  that sam e day.

B ecause all o f  this w as go in g  on, I d id  not con vey  the offer to m y  client. I 

d idn ’t ask fo r h im  to be b rou gh t out. I d idn ’t go in  the back to  see h im . I 

d idn ’t tell h im  about the offer.

S h o rtly  after that . . .  [day], I w as in form ed  b y  the State that, because m y 

client h ad  . rejected the offer, th ey  w ere revoking the offer . . I m ade it

clear to the prosecutor I h ad  never conveyed it; it w as n ot rejected b y  an y 

m eans, and asked i f  I cou ld  con vey  it.

She responded th at I cou ld  n o t.25

24 I served as an expert witness in the case on behalf of the Dade County Public Defender and was in 
court when the assistant public defender, a graduate of Cornell University and the Yale Law School, 
described her caseload. She had been with the Public Defender’s office for almost five years and was 
assigned to handle “A ” felonies, the most serious noncapital felonies prosecuted in Florida.

25 Transcript of Record at 271-272, In re Reassignment and Consolidation of Public Defender’s Motions
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T h e defendant u ltim ately  accepted “an o ffer o f  five years in  state prison  fo llow ed  b y  

p ro b atio n .”26 W h e n  asked w hether, “w ith  the caseloads that yo u  are h an d lin g  cur­

ren tly  . , yo u  are able to provid e com petent representation to y o u r clients, as required

b y  the F lorid a  R ules o f  Professional C o n d u ct,” 27 she responded:

I don ’t. I th in k  I do the best I can fo r  them . T h ey  all have to be shuffled 

and prioritized. There’s a triage, as everyone says . . .  .

So  there are a lo t o f  th ings that I can’t do fo r  m y  clients because I don ’t 

have su fficient tim e, and lots o f  choices that I have to  m ake betw een one 
client and another.28

N o t o n ly  d id  the assistant p u b lic  defender’s testim o n y require courage, because she 

p u b lic ly  acknow ledged that h er representation o f  one o f  her clients had  lik e ly  n ot been 

com peten t,29 b ut it also effectively  dem onstrated  the direct relationship  betw een exces­

sive caseloads and th eir adverse consequences fo r  clients. Yet, I d o u b t that the law yer 

feared that she w o u ld  be d iscip lined b y  the F lo rid a  bar as a result o f  her testim ony.

A lth o u g h  m a n y  p u b lic  defenders th rough ou t the co u n try  cou ld  tell sim ilar stories and 

cou ld  be charged w ith  not p ro vid in g  com petent and d iligen t representation, m ost 

are n ot at serious risk  o f  d isc ip lin ary  sanction. A s n oted  in  a recent national report, 

“defense attorneys w h o  represent the in d igen t are rarely d iscip lin ed  even w h en  th eir 

caseloads are excessive, and th ey fail to  provid e com peten t representation.” 30 This is 

apparently  because clients o f  law yers engaged in p u b lic  defense services do n ot often 

com plain  to  state d isc ip lin ary  agencies about th eir law yers, and such agencies n orm ally  

respond o n ly  to com p la in ts.31 M oreover, d isc ip lin ary  authorities m a y  be sym pathetic to 

the p ligh t o f  those fu rn ish in g  in d igen t defense services and reluctant to file com plaints 

against overw orked  defense law yers.

B u t even i f  o verw orked  p u b lic  defense law yers are u n lik ely  to be d iscip lin ed , the risk o f  d is­

c ip lin e  cannot be com pletely elim in ated . T o  illustrate, consid er the situation  in M issouri,

to Appoint Other Counsel in Unappointed Noncapital Felony Cases, No. 08-1, The Eleventh Judicial 
Circuit, Miami-Dade County, Florida (July 30, 2008).

26 Id. at 273.
27 Id . at 270.
28 Id .
29 The defense lawyer failed to communicate “promptly” with her client on a matter of considerable 

importance on which “the client’s informed consent” was required, knowing that the favorable guilty 
plea offer could be withdrawn by the prosecutor at any time. See ABA M odel Rules R. 1.4 (a)(1). 
The lawyer reported to the court what occurred and another public defender was substituted to 
represent the client. For discussion of caseload litigation concerning the Miami-Dade County Public 
Defender Office, see infra notes 51-62 and accompanying text, Chapter 7.

30 Justice Denied, supra note 2, Chapter 1, at 203 n. 88.
31 Id. at 36-37.
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w h ich  has a statew ide p u b lic  defender program  that has been overw h elm ed w ith  cases 

fo r  a n u m b er o f  years.32 In  20 0 9 , the then  d ep u ty  d irector o f  the M isso u ri State Pu blic 

D efen d er sent a letter to a com m ittee o f  the state’s legislature in  w h ich  she revealed 

th at “ [t]hree p u b lic  defenders have been called before the d isc ip lin ary  counsel fo r  balls 

drop p ed  on  cases already this year— go o d  law yers w h o  sim p ly  have too m uch  to do.” 33

W h ile  the cases o f  the three p u b lic  defenders in  M isso u ri w ere settled in fo rm ally  

w ith o u t creating a p u b lic  record o f  w h at h appened , in  other reported  d isc ip lin ary  cases 

courts have rejected claim s o f  law yers w h o  argued that th eir m istakes w ere due at least 

in  part to h avin g  too m uch  w ork . Several o f  the cases in vo lved  private law yers w h o 

provid ed  in d igen t defense representation either as assigned counsel o r pursuant to con­

tracts. To illustrate, an attorney w as d iscip lin ed  fo r  neglect o f  legal m atters and a failure 

to com m un icate w ith  clients; the attorn ey defended his actions in  part, argu in g th at he 

h ad  accepted “too m an y  appointm ents at the appellate level fro m  the . . .  [state p u b lic  

defender’s] office.” 34 In  anoth er case, a court sustained d iscip line against a defense 

law yer w h o  cla im ed that his failure to  file briefs in  tw o in d igen t crim inal appeals w as 

“ because o f  his h eavy  caseload” and the cases “fell betw een the cracks.” 35 Still another 

law yer w h o  neglected client m atters and w as d iscip lin ed  cla im ed  that his failures w ere 

due to  his “ in ab ility  to tu rn  aw ay persons seeking legal assistance and a resulting op ­

pressive case load .” 36

32 See Nixon Approves, Vetoes Final Bills from 2009 Session, Among them Bills Regarding Private Jails, Public 
Defenders, Kansas City Star, July 13, 2009 (“Public defenders, who represent defendants in criminal 
trials who cannot afford their own lawyers, have been chronically underfunded and understaffed
for years. This has led to huge caseloads that defenders say prevent them from providing effective 
counsel and could endanger their law licenses.”). See also The Spangenberg Group, Assessment 
o f th e  M issouri State Public D efender System 8 (2005) (“Some public defenders describe their 
practice as ‘triage.’ Public defenders are forced to choose between providing adequate assistance to 
some clients and neglecting others. Work on some cases does not begin until the trial date is near . .
Similarly, a District Defender stated to us that the volume of cases is so high that some public defend­
ers cannot provide effective assistance of counsel to many clients.”)

33 Memorandum of Cat Kelly, Deputy Director of the Missouri Public Defender System, to Members 
of the House General Law Committee, Missouri Legislature (April 15, 2009) (on file with author). 
Kelly is now the head of the Missouri public defender program.

34 In re Disciplinary Proceedings against Artery, 709 N.W.2d 54, 62 (Wis. 2006). See also Matter of 
Cohn, 194 A.D.2d 987, 991, 600 N.Y.S.2d 501, 504 (N.Y. App. Div. 1993) (neglect is not only a lack 
of diligence, which is required in Rule 1.3 of the ABA Model Rules, but it also “may be considered 
a species of failure to act competently”); Office of Disciplinary Counsel v. Henry, 664 S.W.2d 62 
(Tenn. 1983) (lawyer in first degree murder case did not act competently when he failed to conduct an 
investigation, did not try to discover the State’s case, and did not talk to possible witnesses); State ex 
rel. Nebraska State Bar Ass’n v. Holscher, 230 N.W.2d 75, 80 (Neb. 1975) (county attorney disciplined 
for failing to research applicable statute; fact “that he was extremely busy with criminal prosecutions 
does not absolve” lawyer of ethical violation).

35 Matter of Whitlock, 441 A.2d 989, 990 (D.C. 1982).
36 Matter of Klipstine, 775 P.2d 247, 249 (N.M. 1989).
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D iscip lin e  also w as sustained against a law yer w h o  h ad  “a case load  o f  over 250 active 

cases because o f  his b e lie f that he has an ob ligation  to provide inexpensive legal servic­

es . and because he is under contract w ith  the P u b lic  D efen d er to represent in d igen t 

persons accused w ith  crim inal acts.” 37 The state’s d isc ip lin ary  board  conceded th at the 

law yer “w as not m otivated  b y  m alice, frau d , dishonesty, o r an y other state o f  m in d  

in  his v io lations o f  the C o d e  o f  Professional R espon sib ility .” 38 B u t the cou rt p o in ted  

ou t that it “has the resp onsib ility  o f  p rotecting the p u b lic  fro m  attorneys w h o exhibit 

an inability, fo r  w hatever reason, to provid e clients w ith  com petent and tim ely  legal 

services.” 39 The cou rt also in voked  the w ell-established prin cip le  th at “ [t]he purpose 

o f  attorney d iscip line is n ot to punish  the attorney b ut to insure that m em bers o f  the 

p u b lic  can safely assum e th at the attorn ey to  w h o m  th ey  entrust th eir cases is w o rth y  

o f  trust.” 40

37 Matter of Martinez, 717 P.2d 1121, 1122 (N.M. 1986). Services provided by contract defense programs 
occasionally have led to disciplinary violations. See L ow-Bid C riminal D efense C ontracting: 
Justice In Retreat, Report for Presentation to National, State and Local Bar Associations 
(National Association of Criminal Defense Lawyers 1997):

In California State Bar Case No. 93-0-10027 ... discipline was imposed on a lawyer who 
contracted for more cases than he could handle, and then subcontracted the bulk to 
another lawyer, also unable to handle the load— several times the recommended maximum. 
Stipulated facts in that [unreported] case include failure to investigate; failure to contact 
clients prior to hearings; failure to obtain discovery; failure to file motions, or even submit 
jury instructions. While hundreds of clients too poor to choose their own attorney were 
trundled off to prison, the lawyer responsible was ordered suspended from the practice of 
law for one year, with execution of suspension stayed during two years of probation.

See also Bennett H. Brummer, The Banality o f Excessive Defender Workload: Managing the Systemic 
Obstruction o f Justice, 22 St. Thomas L. Rev. 104, 166, n. 357 (2009). A  contract defense lawyer from 
the State of Washington was disbarred for a range of offenses, including conflict-of-interest violations, 
lack of diligence and communication with clients, as well as dishonesty, fraud, deceit, and misrepre­
sentation. In one of the cases that was the subject of the disciplinary complaint, the hearing officer 
found that the lawyer had voluntarily assumed an “excessive caseload [that] was prejudicial to the 
administration of justice.” Discipline Notice of Washington State Bar Association re Thomas Jay Earl, 
May 13, 2004, available at http://www.mywsba.org/default.aspx?tabid=i80&RedirectTabId=i78&d 
ID=594. See also infra notes 107-110  and accompanying text, which discusses a § 1983 case involving 
the same lawyer.

38 Id .
39 Id .
40 Id .
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C. Ineffective Assistance of Counsel
T he test fo r  ineffective assistance o f  counsel u n d er S trick la n d  v. W ashington41 requires 

appellant to establish th at defense counsel’s representation at trial “fell b elow  an ob jec­

tive standard o f  reasonableness” 42 and those “deficiencies in  coun sel’s perform ance 

m ust be p re jud icial to the defense.” 43 Thus, there m ust be “a reasonable p ro b ab ility  

that, b ut fo r  coun sel’s unprofessional errors, the result o f  the proceed in g w o u ld  have 

been d ifferent.” 44 A lth o u gh  prevailing on  a c laim  o f  ineffective assistance o f  counsel is 

extrem ely  d ifficu lt, especially  because o f  the need to show  pre jud ice to  the defen dan t,45 

occasionally  cases are reversed and rem anded due to  errors o f  law yers.46 Such  reversals 

not on ly  m ean th at the defendant has been deprived  o f  representation guaranteed b y 

the C o n stitu tio n , but, because o f  rem ands to the trial court, that add itional expenses 

are incurred  b y  the defense, prosecution , and court.

The causal connection  betw een h igh  p u b lic  defender caseloads and ineffective as­

sistance o f  counsel is h igh ligh ted  b y  a case decid ed in  20 09  b y  a C a lifo rn ia  appellate 

court, w h ich  relied in  part on  the A B A ’s 2 0 0 6  ethics o p in ion . In  re E d w a rd  S47 invo lved  

a seventeen-year-old  ju ven ile , w h o  w as ad judicated  delin quen t fo r tw o counts o f  pro­

h ib ited  sexual acts w ith  his ten-year-o ld  niece. The ju ven ile  w as represented at a ju ris­

dictional hearing b y  a d ep u ty  p u b lic  defender fro m  M en d o cin o  C o u n ty  and sentenced 

to  m ore than  seven years con fin em en t in  a residential treatm ent facility.

Later, the case w as transferred to H u m b o ld t C o u n ty , w here a n ew  d ep u ty  pu b lic  

defender assum ed resp onsib ility  fo r  the ju ven ile ’s representation. This law yer sought a 

n ew  jurisd iction al h earin g in  the trial court, argu in g th at h er client h ad  been denied

41 466 U.S. 668 (1984).
42 Id . at 688.
43 Id . at 69i.
44 Id . at 694.
45 Justice Marshall, the lone dissenter in Strickland, complained about the requirement to show preju­

dice, noting that “it may be impossible for a reviewing court confidently to ascertain how the govern­
ment’s evidence and argument would have stood up against rebuttal and cross-examination by a 
shrewd and well-prepared lawyer.” Id. at 710. He also noted that “evidence of injury to the defendant 
may be missing precisely because of the incompetence of defense counsel.” Id. The Strickland test
for ineffective assistance and its shortcomings are further discussed in Justice Denied, supra note 2, 
Chapter 1, at 39-41,

46 A  recent study of more than 2500 California state and federal appellate cases alleging ineffective 
assistance of counsel found a success rate of 4%. See Laurence A. Benner, The Presumption o f Guilt: 
Systemic Factors That Contribute to Ineffective Assistance o f Counsel in California, 45 C al. W. L. Rev. 
265, 324 (2009) [hereinafter, Benner, Presumption o f Guilt]. While this is undoubtedly a meager 
success rate, it is better than the success rate reported in a recent study of noncapital federal habeas 
petitions filed by prisoners convicted of felonies in state courts. See Joseph L. Hoffman &  Nancy J. 
King, Rethinking the Federal Role in State Criminal Justice, 84 N. Y. U. L. Rev. 791 (2009).

47 92 Cal. Rptr. 3d 725 (Cal. Ct. App. 2009).
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the effective assistance o f  counsel due to a w h ole host o f  errors com m itted  b y  the first 

dep u ty  p u b lic  defender, in c lu d in g  the failure o f  this law yer to in terview  the client’s 

aunt and uncle w ith  w h o m  the v ictim ’s m oth er spoke p rio r to calling the p o lice .48

T o his credit, the ju ven ile ’s fo rm er dep u ty  p u b lic  defender fro m  M en d o cin o  C o u n ty  

filed  an affidavit in  support o f  the m otion  fo r a n ew  ju risd iction al hearing, ackn ow l­

ed gin g  his shortcom ings in  representing his client. H e  explained , in ter a lia , that “ his 

‘excessive caseload ’ m ade it im possib le to  ‘th orou g h ly  review  and litigate each and ev­

ery  case’ he w as then  litigatin g, in c lu d in g  appellan t’s case; . the M en d o cin o  C o u n ty  

P u b lic  D efen d er’s O ffice  lacked an investigator and he w as expected to con d u ct his 

ow n  investigations, w h ich  w as ‘all b ut im possib le ’ in  ligh t o f  his h eavy  caseload . . .  .” 49 
In  add ition , his a ffidavit recounted “num erous [unsuccessful] attem pts to discuss [his] 

cases and caseload w ith  [the co u n ty ’s ch ie f p u b lic  defender].” 50 O n e o f  his exchanges 

w ith  the head  o f  the office is especially  m em orable, as the appellate cou rt explained: 

“ [W ]h en  [the d ep u ty  p u b lic  defender] to ld  [the ch ie f p u b lic  defender] his un m an age­

able caseload interfered w ith  his ab ility  to represent appellant and his other clients .

[the ch ie f p u b lic  defender] responded: ‘ I ’m  d o in g  a m u rd er case, do yo u  w an t to 

trade?’ ” 51 T h e dep u ty  p u b lic  defender ended his affidavit, stating his b e lie f “that m uch  

m ore should  have been done in  d efen d in g [appellant’s] case. Specifically, this case 

required m ore resources, support fro m  experienced attorneys, p roper investigation  . .

N o n e  o f  these th ings w ere possib le in  ligh t o f  m y  fear that I w o u ld  lose m y  jo b  i f  I 

pu shed  these issues w ith  the [M en docin o  C o u n ty] P u b lic  D efen d er.” 52

T he trial co u rt’s refusal to grant a n ew  ju risd iction al hearing w as reversed b y  the ap­

pellate cou rt on  ground s o f  ineffective assistance o f  counsel. Specifically, the appellate 

court h eld  that the d ep u ty  p u b lic  defender’s “p erform an ce w as deficient in  that he

(i) fa iled  to investigate p o ten tia lly  excu lp atory  evidence, (2) sought an inadequate 

con tin uan ce based on  a m istake o f  law, and, (3) fa ile d  to m ove fo r  a  substitution o f  

counsel k n o w in g  he was u n a ble to devote the tim e a n d  resources necessary to pro p erly  d efen d  

ap p ella n t.” 53

In  re E d w a rd  S  appears to  be the first case in  the co u n try  to h o ld  th at a failure to m ove 

to w ith d raw  fro m  representation, as a result o f  an excessive caseload, can be the basis

48 Among the alleged errors was the failure to seek a continuance of sufficient length, the failure to 
impeach the victim with a prior recorded statement that differed from her trial testimony, and the 
failure to impeach the investigating officer with an audiotape that showed that the officer’s questions 
of the victim during the investigation of the case were leading and the victim’s answers coached by 
her mother. Id . at 734.

49 Id . at 735 .
50 Id .
51 Id.
52 Id .
53 Id . at 74i (emphasis added).
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fo r  fin d in g  th at cou n sel’s representation w as “deficient” under the S trick la n d  standard. 

In  d o in g  so, the appellate court discussed the A B A  ethics o p in ion  dealing w ith  the 

d u ty  o f  defense law yers faced  w ith  excessive caseloads.54 A fte r  n otin g  the position  o f  

the ethics o p in io n  that the duties o f  “p u b lic  defenders and other p u b lica lly  fun d ed  

attorneys w h o  represent in d igen t persons charged w ith  crim es are no d ifferent from  

those o f  private ly  retained counsel,” 55 the appellate cou rt exp la in ed  h o w  the o p in ion  

app lied  to d ep u ty  p u b lic  defenders in  C alifo rn ia :

U n d er the A B A  o p in io n , a d ep u ty  p u b lic  defender w hose excessive 

w o rk lo ad  obstructs his o r h er ab ility  to provid e effective assistance to a 

particu lar client should, w ith  supervisorial approval, attem pt to reduce the 

caseload, as b y  transferring cases to anoth er law yer w ith  a lesser caseload.

I f  the d ep u ty  p u b lic  defender is unable to  obtain  re lie f in  that m anner, the 

A B A  op in io n  provides that he or she m ust “ file a m otion  w ith  the trial 

cou rt requesting perm ission  to  w ith d raw  fro m  a sufficient n u m b er o f  cases 

to a llow  the provision  o f  com petent and d iligen t representation to the re­

m ain in g  clients.” . T h e con d u ct prescribed b y  the A B A  O p in io n , w h ich  

is fu lly  consistent w ith  the C a lifo rn ia  R u les o f  Professional C o n d u ct, m ay 

also be statu torily  m an d ated .56

In  a footn ote , the appellate cou rt discussed factors fo r  trial courts to consid er in  deter­

m in in g  w h eth er a p u b lic  defender’s w o rk lo ad  is excessive:

Suffice it fo r  us to s im p ly  to note that w h eth er a p u b lic  defender’s w o rk ­

load  is so excessive as to w arran t his o r her rem oval and the substitution  

o f  other counsel requires an evaluation  not just o f  the size o f  the w ork load  

b ut the co m p lex ity  o f  the cases that com prise it, available su pport services, 

and the attorney’s nonrepresentational duties.57

T he court also suggested that it w o u ld  be reasonable fo r  trial courts to take into 

consideration  “national m axim u m  p u b lic  defender w o rk lo ad  standards.” 58 In  the case 

before it, the appellate court con clu d ed  that both  the d ep u ty  p u b lic  defender and 

his supervisor w ere either aw are, o r should  have been aw are, th at the office cou ld  not

54 For discussion of the ABA ethics opinion, see supra notes 36-54, Chapter 2, and accompanying text.
55 In re Edward S., 92 Cal. Rptr. 3d at 746.
56 Id. In a decision in 2009, the Missouri Supreme Court fashioned a remedy for excessive caseloads in 

that state, also relying in part on the ABA’s ethics opinion. See State ex rel. Missouri Public Defender 
Commission v. Pratte, 298 S.W.3d 870 (Mo. 2009). The case is discussed at infra notes 85-103 and 
accompanying text, Chapter 7.

57 In re Edward S., 92 Cal. Rptr. 3d at 747.
58 Id .
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provide “effective representation ,” yet “fa iled  to take reasonable steps to avo id  reason­

ab ly  foreseeable pre jud ice to  appellant’s rights.” 59

State v. A .N .J . ,60 a 2 0 10  u n an im ous decision  o f  the Suprem e C o u rt  o f  W ashington , 

fu rth er dem onstrates the relationship  betw een excessive caseloads and ineffective as­

sistance o f  counsel. T h e defender in  that case represented in d igen t persons pursuant 

to  a flat-fee contract w ith  a W ashin gton  county. A s in  In  re E d w a rd  S , the client w as a 

ju ven ile ; how ever, the issue w as not the defense law yer’s representation at an ad ju d ica­

tio n  h earin g but the defense services p rovid ed  to the ju ven ile  in  con n ection  w ith  

his decision  to p lead  guilty. O n  appeal, A .N .J .  argued that he should  be perm itted  

to  w ith d raw  his p lea, because he w as n ot to ld  p rio r to p lead in g to a charge o f  ch ild  

m olestation  th at the offense w o u ld  rem ain  on  his record fo r  the rest o f  his life. H e  

also m aintained  that his defense counsel spent inadequate tim e discussing the gu ilty  

p lea w ith  h im  and also failed  to investigate the case before recom m en d in g th at the 

p rosecutor’s plea o ffer should  be accepted. The W ashin gton  Suprem e C o u rt  concluded 

th at defense counsel had, in  fact, m isled  A .N .J .  about the consequences o f  his gu ilty  

p lea and that the defense representation p rovid ed  “fell below  the ob jective standard 

guaranteed b y  the con stitu tion  and that A .N .J .  w as pre ju d iced .” 61

T h e case is notable fo r  a n u m b er o f  the cou rt’s observations about in d igen t defense 

both  n ation ally  and in W ashington :

■  A fte r  p o in tin g  out th at p u b lic  fun d s are insuffic ient fo r  in d igen t defense th rough ­

out m uch  o f  the country, o ften  lead ing to extrem ely  h igh  caseloads,62 the court 

tu rn ed  to in d igen t defense in  the co u n ty  that h ired  the contract law yer w h o  repre­

sented A .N .J .  C a llin g  the co u n ty ’s approach  to in d igen t defense a “dysfunctional 

system ,” 63 the court noted  the extrem ely  large caseload that the defense law yer was 

h an d lin g  on  an annual basis. D u rin g  the year A .N .J .  w as defended, the law yer 

“represented 263 clients u n d er the contract. A d d ition ally , he carried an average o f

59 Id . at 748.
60 225 P.3d 956 (Wash. 2010).
61 Id. at 970. The court’s opinion emphasized the importance of a defendant being advised of the direct 

consequences of a guilty plea. Under a United States Supreme Court decision rendered two months 
after A .N .J., the failure to inform a defendant of a guilty plea’s collateral consequences may also be
a basis for a court finding ineffective assistance of counsel. See Padilla v. Kentucky, 130 S. Ct. 1473 
(2010) (counsel provided deficient representation in failing to advise defendant that his guilty plea 
made him subject to automatic deportation). Padilla is also discussed at supra note 95, Chapter 2.

62 “While the vast majority of public defenders do sterling and impressive work, in some times and 
places, inadequate funding and troublesome limits on indigent counsel have made the promise of 
effective assistance of counsel more myth than fact, more illusion than substance. Public funds for 
appointed counsel are sometimes woefully inadequate, and public contracts have imposed statistically 
impossible case loads ... .” A .N .J., 225 P.3d at 960.

63 Id. at 967.
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3 0 -4 0  active depend ency cases at an y one tim e, and about another 2 0 0  cases.” 64 The 

defense law yer’s o n ly  assistance w as p rovid ed  b y  “ his w ife , w h o h ad  been h om e w ith  

a sick ch ild  at the tim e he w as representing A .N . J .” 65

■ The court also w as extrem ely  critical o f  the requirem ent that fun d s fo r experts, 

investigators, other services, even in c lu d in g  the expense o f  con flict counsel, had 

to be p a id  b y  the defense law yer fro m  his o r her contract w ith  the county. The 

court deem ed this to be a clear con flict o f  interest, w h ich  is n o w  p roh ib ited  under 

W ashin gton ’s R u les o f  Professional C o n d u c t.66

■ Further, the co u rt’s o p in io n  stressed the im p ortan ce o f  defense law yers investigat­

in g a case before advising a client about w h eth er or n ot to  p lead  gu ilty : “W h ile  no 

b in d in g  o p in ion  o f  this cou rt has h eld  an investigation  is required , a defen dan t’s 

counsel cannot p rop erly  evaluate the m erits o f  a plea o ffer w ith o u t evaluating

the state’s evidence.” 67 In  A .N . J . ’s case, the defense law yer p h o n ed  tw o potential 

w itnesses w h o m igh t have been h elp fu l to the defense, b ut he never called them  

back w h en  he failed  to reach th em  on his first attem pt. The defense also failed  to 

in terv iew  the investigating officer, consu lted  no expert w itnesses, d id  n ot request 

an y  discovery, and filed  no m otions.

■  A n d , finally, after n otin g  th at “state law  [in W ashington] requires that each city  and 

co u n ty  p ro v id in g  p u b lic  defense adopt [standards fo r  indigent] defense . . .  ,” 68 the 

court noted  th at “w h ile  n ot b in d in g , relevant standards are often  useful to courts in  

evaluating th ings like effective assistance o f  counsel.” 69

T he lack  o f  adequate investigation  is the m ost frequen t reason that courts fin d  ineffec­

tive assistance o f  counsel.70 In  re E d w a rd  S  and  A .N .J ., based u p on  failures to cond uct

64 Id. at 961.
65 Id .
66 See Washington Rules of Professional Conduct, R. 1.8 (m):

A lawyer shall not: (1) make or participate in making an agreement with a governmental 
entity for the delivery of indigent defense services if  the terms of the agreement obligate 
the contracting lawyer or law firm: (i) to bear the cost of providing conflict counsel; or 
(ii) to bear the cost of providing investigation or expert services, unless a fair and reasonable 
amount for such costs is specifically designated in the agreement in a manner that does 
not adversely affect the income or compensation allocated to the lawyer, law firm, or law 
firm personnel; or (2) knowingly accept compensation for the delivery of indigent defense 
services from a lawyer who has entered into a current agreement in violation of paragraph 
(m)(i).

67 A .N .J., supra note 60, at 965. The court also noted that “ [effective assistance of counsel includes 
assisting the defendant in making an informed decision as to whether to plead guilty or to proceed to 
trial.” Id . at 966.

68 Id .
69 Id .
70 A California study found that nearly half the cases in the state reversed on grounds of ineffective
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sufficient investigations, are typ ical o f  decisions in  w h ich  courts have fo u n d  prejudice 

to  clients and reversed u n der S trick la n d .71 In  death pen alty  cases, the U .S . Suprem e 

C o u rt  also has em phasized the im p ortan ce o f  investigations con cern in g m itigation  

evidence. Thus, in  R o m p illa  v. B e a r d 72 the Suprem e C o u rt  fo u n d  tw o p u b lic  defenders 

ineffective due to th eir failure to  inspect a cou rt file that w o u ld  have y ield ed  possible 

m itigation  evidence relevant to the pen alty  h earin g.73 In  d o in g  so, the C o u rt  quoted  

fro m  A B A  C rim in a l Ju stice  Standards respecting the d u ty  o f  counsel to con d uct 

in vestigations,74 once again  n otin g  th at A B A  standards are “guides to  determ in in g w h at
is reasonable.” 75

A rguably , a defense law yer w h o fails to con d uct an investigation , w h eth er because o f  

excessive caseloads, inadequate investigative staff, o r a com bin ation  o f  both , violates 

the client’s righ t to counsel and should  n ot need to dem onstrate pre ju d ice under 

S trick la n d . W h ile  no cou rt appears to have em braced  such an argum ent, it fo llow s 

fro m  Suprem e C o u rt  decisions, beg in n in g  in  1984 w ith  U n ited  States v. C ro n ic,76

assistance of counsel were due to a failure to investigate. See Benner, Presumption o f Guilt, supra note 
46, at 327.

71 See, e.g., Johnson v. Baldwin, 114 F.3d 835 (9th Cir. 1997) (defense lawyer’s failure to investigate was 
deficient representation that prejudiced defendant); People v. Grant, 684 N.W.2d 686 (Mich. 2004) 
(defense lawyer’s failure to investigate was not a strategic decision but a fundamental abdication of 
duty to conduct a complete investigation).

72 545 U.S. 374 (2005).
73 Rompilla was a 5:4 decision of the Supreme Court. Justice Kennedy dissented, joined by Chief Justice 

Rehnquist, Justice Scalia, and Justice Thomas. In his opinion, Justice Kennedy noted the lack of 
adequate investigative services for the Lehigh County Public Defender agency that represented the 
defendant at trial:

Today’s decision will not increase the resources committed to capital defense. (At the time 
of Rompilla’s trial, the Lehigh County Public Defender’s Office had two investigators for 
2,000 cases.) I f  defense attorneys dutifully comply with the Court’s new rule, they will have 
to divert resources from other tasks. The net effect of today’s holding in many cases— in- 
stances where trial counsel reasonably can conclude that reviewing old case files is not an 
effective use of time— will be to diminish the quality of representation.

Rompilla, 545 U.S. at 403 (Kennedy, J., dissenting). Allentown, Pennsylvania’s third-largest city, is 
located in Lehigh County.

74  The ABA’s position on the need to conduct investigations is clear and unequivocal:
Defense counsel should conduct a prompt investigation of the circumstances of the case and 
explore all avenues leading to facts relevant to the merits of the case and the penalty in the 
event of conviction. The investigation should include efforts to secure information in the 
possession of the prosecution and law enforcement authorities. The duty to investigate exists 
regardless of the accused’s admissions or statements to defense counsel of facts constituting 
guilt or the accused’s stated desire to plead guilty.

ABA Defense Function, supra note 13, Chapter 1, at Std. 4-4.1 (a). The position of the National 
Legal Aid &  Defender Association is similar. See NLADA Perform ance Guidelines, supra note 30, 
Chapter 2, at Guideline 4.i.

75 Rompilla, 545 U.S. at 387. See also Strickland, 466 U.S. at 688.
7 6 466 U.S. 648 (1984).
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decided the sam e d ay  as Strick lan d . In  C ron ic , the C o u rt  exp la in ed  that there are 

situations in  w h ich  pre jud ice is n ot required to be show n in  order to fin d  a S ixth  

A m en d m en t v io latio n  o f  the right to counsel:

T h e p resum ption  that counsel’s assistance is essential requires us to con ­

clude that a trial is u n fa ir i f  the accused is den ied  counsel at a critical stage 

o f  his trial. S im ilarly , i f  counsel entirely  fails to subject the prosecution ’s 

case to m ean in gfu l adversarial testing, then  there has been a denial o f  S ixth  

A m en d m en t rights that m akes the adversary process itse lf presum ptively  

u nreliab le .77

The forego in g passage suggests tw o lines o f  argum ent. First, the defense failure to 

investigate a client’s case pretrial is a denial o f  counsel at a “critical stage.” Second, 

there cannot be “m ean in gfu l adversarial testing” unless there has been a thorough  

investigation  o f  the client’s case p rio r to  trial o r en try  o f  a g u ilty  plea. These argum ents 

received im p ortan t su pport fro m  the Suprem e C o u rt ’s 20 09  decision  in  K ansas v.

Ventris,78 in  w h ich  a defendant, w h o w as represented b y  counsel, m ade in crim in atin g 

statem ents to a governm ent in form an t in  v io lation  o f  the C o u r t ’s decision  in  M assiah  

v. U n ited  States.79 W ritin g  fo r  the m ajo rity  in  Ventris, Ju stice  Scalia  exp la in ed  that the 

“core o f  this right [to counsel] has h istorically  been, and rem ains today, ‘the o p p o rtu ­

n ity  fo r  a defendant to consu lt w ith  an attorney and to have h im  investigate the case 

and prepare a defense fo r tria l.’ . . .  [W ]e conclude that the M assiah  right is a right to 

be free o f  u ncounseled  in terrogation , and is in frin ged  at the tim e o f  the interrogation . 

T h at, w e  th in k , is w h en  the ‘A ssistance o f  C o u n se l’ is den ied .” 80 Thus, i f  counsel fails to 

investigate factual innocence or m itigatin g circum stances p rio r to trial, the defendant 

has been den ied  the righ t to counsel at a “critical stage,” and p re jud ice shou ld  n ot need 
to  be estab lished .81

77 Id. at 659. The Court noted in Cronic that it had “uniformly found constitutional error without any 
showing of prejudice when counsel was either totally absent, or prevented from assisting the accused 
during a critical stage of the proceeding.” Id. at 659 n. 25.

78 i29 S. Ct. i84i (2009).
79 377 U.S. 201 (1964) (defendant’s Fifth and Sixth Amendment rights were violated by use in evidence 

against him of incriminating statements made to codefendant after indictment and release on bail 
and in absence of defendant’s retained counsel).

80 Ventris, 129 S. Ct. at 1844-1845, 1846.
81 This argument was first advanced in Laurence A. Benner, When Excessive Public Defender Workloads 

Violate the Sixth Amendment Right to Counsel Without a Showing o f Prejudice, Issue Brief, Am. Const. 
Soc’y (2011):

The strategy outlined here is premised upon the argument that the period between arraign­
ment and trial— the investigatory stage— is a critical stage at which the accused is entitled to 
counsel’s assistance. In sum, the argument is that because excessive caseloads make it impos­
sible for defense counsel to conduct a reasonable investigation into factual innocence and/or 
mitigating circumstances relevant to punishment, this inability to provide “core” assistance 
of counsel renders counsel constructively absent at a critical stage of the proceedings.
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D. Section 1983 Liability and Wrongful Convictions
T itle  42 U .S .C . Section  1983 (hereinafter § 1983) can be the basis fo r  b rin gin g  civil 

su it against a person  w h o , acting u n d er co lor o f  state law, deprives another person  o f  a 

constitutional o r fed erally  guaranteed  and protected right. A  p arty  w h o  prevails under 

§ 1983 p oten tia lly  has available all o f  the usual civil rem edies, in c lu d in g  m on etary  

dam ages, declaratory ju d g m en t, and in ju n ctive  relief.82 A  p arty  filin g  suit m ust satisfy 

the fo llo w in g  ju risd iction al requirem ents: (i) defendant m ust be a person  or persons,

(2) w h o  acted u n d er co lor o f  state law, and (3) deprived  p la in tiff  o f  a constitu tional or 
federal rig h t.83

C iv il liab ility  u n d er § i983 can result fro m  deficiencies in  in d igen t defense representa­

tion  due to excessive caseloads. T h us, defendants represented b y  overw orked  defend­

ers m a y  be able to b rin g successful § i983 law suits against (i) in d ivid u al defenders 

w h o  failed  to provid e adequate client services; (2) the heads o f  defender program s 

responsib le fo r  the w o rk  o f  assistant defenders w h o  p erm itted  case overload situations

Id. at 2. Professor Benner also stresses the relevance of the Ventris decision:
[The decision is relevant] to the excessive caseload problem because it logically follows that a 
violation of the Sixth Amendment likewise occurs at the time a public defender has such an 
excessive caseload that he or she is precluded from being able to conduct a prompt investi­
gation . . Because excessive workloads prevent defense attorneys from fulfilling their “core”
investigative function, a substantive violation of the Sixth Amendment occurs prior to trial. 
Following Ventris, the violation occurs at the moment a public defender office accepts new 
indigent appointments under circumstances that preclude the ability to promptly investi­
gate the merits of the defendant’s case, both with respect to factual innocence or mitigating 
circumstances reducing punishment.

Id . at 7.
82 The statute provides in relevant part:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of 
any State or Territory or the District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction thereof to the depriva­
tion of any rights, privileges, or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or other proper proceeding for 
redress . .

42 U.S.C § 1983.
83 Some courts and commentators list the elements in a different order or with more or fewer elements 

that require proof. See, e.g., Gomez v. Toledo, 446 U.S. 635, 640 (1980) (Section 1983 lawsuits have 
two elements: allegation that a plaintiff was deprived of a federal right and that the responsible person 
was acting under color of state law.); M ary M assaron Ross & Edwin P. Voss, Jr., Sword and 
Shield: A  P ra ctica l Approach to  Section 1983 Litigation  (3d ed. 2006) (there are at least four 
elements: (1) conduct by a “person,” (2) who acted under color of state law, (3) proximately causing, 
(4) a deprivation of a federally protected right). Thus, as in any civil action, it is necessary to prove 
that the defendant’s action caused the injury in question. The Supreme Court has stated that “§ 1983 
liability should be read against the background of tort liability that makes a man responsible for the 
natural consequences of his actions.” Malley v. Briggs, 475 U.S. 335, 345 (1986) (quoting Monroe v. 
Pape, 365 U.S. 167, 187 (1961)).
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to persist; and (3) city, county, o r other ju risd iction al authorities responsible fo r  the 

defense services provided.

Section i983 litigation  typ ically  occurs in  w ron gfu l conviction  cases w here the defendant 

has been exonerated.84 Those responsible fo r  fun d in g  ind igent defense should under­

stand the potential liab ility  under § i983 fo r operating defense system s that fail to furnish  

adequate representation.85 M oreover, as noted earlier, the causes o f  w ron gfu l conviction  

are m atters that com petent defense counsel can address and m ay be able to prevent.86

Individual Liability: Defenders Who Represents Clients

A  d ep u ty  p u b lic  defender is a “person” w ith in  the m ean in g o f  § 1983. Yet, i f  the 

defender has too m a n y  cases and ro u tin ely  deprives defendants o f  constitutional 

rights,87 a law suit against the defender u n d er § i983 w ill not lik e ly  succeed because 

the defender w as n ot “acting under co lor o f  state law .” In  P o lk  C ounty v. D odson ,88 the 

Suprem e C o u rt  addressed w h eth er o r not a p u b lic  defender acts “u n d er co lor o f  state 

law ” in  representing an in d igen t defendant in  state crim inal proceed in gs.89 In  P o lk  

C ounty, because the p u b lic  defender filed  the equ ivalent o f  an “A n ders b r ie f” under 

state law ,90 the defendant alleged that his law yer h ad  “deprived  h im  o f  his right to

84 See generally B arry Scheck et a l., A ctu al Innocence: Five Days to  Execution and O th er 
Dispatches from th e  W rongly Convicted (2000); W rongly Convicted: Perspectives on 
Failed Justice (Saundra D. W estervelt & John A. Humphrey eds., 2001); C. Ronald  H u ff & 
Arye Rattner, Convicted But Innocent; W ro n g fu l C onviction  and Public Po licy (1996); 
M ich ael L. R adelet et a l., In Spite o f Innocence: Erroneous Convictions in Capital Cases 
(1992); M artin  Yant, Presumed G uilty: When Innocent People A re W rongly C onvicted 
(1991); and Samuel L. Gross et al., Exonerations in the United States 1989 Through 2003, 95 J. Crim. L.
& C riminology 523 (2005).

85 See infra notes iii-i49  and accompanying text.
86 See supra note i4 and accompanying text, Introduction.
87 Defendants have argued that they have been deprived of various constitutional rights due to 

inadequate systems of indigent defense representation. See, e.g., infra notes 104-131, Chapter 7, and 
accompanying text.

88 454 U.S. 312 (1981).
89 The lawsuit also named as defendants the Polk County Offender Advocate (the county’s public 

defender program), Polk County, and the Polk County Board of Supervisors.
90 See Anders v. California, 386 U.S. 738 (1967). In Anders, the Court spelled out the duties of counsel in 

representing the indigent on appeal:
His role as advocate requires that he support his client’s appeal to the best of his ability. O f 
course, if  counsel finds his case to be wholly frivolous, after a conscientious examination of 
it, he should so advise the court and request permission to withdraw. That request must, 
however, be accompanied by a brief referring to anything in the record that might arguably 
support the appeal. A  copy of counsel’s brief should be furnished the indigent and time 
allowed him to raise any points that he chooses; the court-not counsel-then proceeds, after 
a full examination of all the proceedings, to decide whether the case is wholly frivolous. I f  it 
so finds it may grant counsel’s request to withdraw and dismiss the appeal insofar as federal
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counsel, subjected h im  to cruel and unusual p u n ishm en t, and denied  h im  due process 

o f  law .” 91 The Suprem e C o u rt  disagreed, h o ld in g  “that a p u b lic  defender does not act 

u n d er co lor o f  state law  w h en  p erfo rm in g  a law yer’s trad ition al fun ction s as counsel to 

a defendant in  a crim inal proceed in g.” 92

T he Suprem e C o u rt  expla ined that p u b lic  defenders m ust act in d epend en tly  in  repre­

senting th eir clients and are not, therefore, contro lled  b y  the State to the sam e extent as 

are other govern m ent em ployees:

State decisions m a y  determ ine the q u ality  o f  his law  lib rary  or the size o f  

his caseload. B u t a defense law yer is not, and b y  the nature o f  his fun ction  

cannot be, the servant o f  an adm in istrative superior. H e ld  to the sam e 

standards o f  com petence and in tegrity  as a private law yer . , a p u b lic

d efender w orks under canons o f  professional resp on sib ility  that m andate 

his exercise o f  in d epend en t ju d g m en t on  b eh alf o f  the client.93

T he Suprem e C o u rt  fu rth er exp la in ed  th at the State has an ob ligation  to respect the 

independence o f  p u b lic  defenders and that there w as no evidence that Po lk  C o u n ty  

h ad  sought to interfere w ith  the w o rk  o f  defenders in  w ays th at w ere inconsistent 

w ith  p ro v id in g  defendant D o d so n  the right to legal representation .94 In  add ition , the 

C o u rt  noted  th at the h an d lin g  o f  defen dan t’s case w as n ot attributab le to the law yer’s 

“d ivid ed  loyalties” betw een the State and client. Instead, the C o u rt  observed that rules 

o f  ethics lim it a law yer’s “perm issib le advocacy” and that “ [i]t is the ob ligation  o f  an y 

law yer— w h eth er private ly  retained or p u b lic ly  appoin ted— n ot to clog  the courts w ith  

frivo lous m otion s or appeals.” 95

In  decid in g that the p u b lic  defender in P o lk  C ounty d id  not act “under co lor o f  state 

law  in  exercising h er ind epend ent professional ju d g m en t,” the C o u rt  m ade clear that

requirements are concerned, or proceed to a decision on the merits, i f  state law so requires.
On the other hand, if  it finds any of the legal points arguable on their merits (and therefore 
not frivolous) it must, prior to decision, afford the indigent the assistance of counsel to 
argue the appeal.

Id . at 744.
91 Polk County, 454 U.S. at 315.
92 Id . at 325.
93 Id. at 321. Immediately after the material quoted, the Supreme Court referenced the rule of profes­

sional responsibility applicable at the time: “ ‘A  lawyer shall not permit a person who recommends, 
employs, or pays him to render legal services for another to direct or regulate his professional 
judgment in rendering such legal services.’ D R  5-107 (B), ABA Code of Professional Responsibility 
(1976).” A  similar provision is contained in the current ABA M odel Rules R. 1.8 (f).

94 “At least in the absence of pleading and proof to the contrary, we ... cannot assume that Polk County, 
having employed public defenders to satisfy the state’s obligations under Gideon v. Wainwright, has 
attempted to control their action in a manner inconsistent with the principles on which Gideon 
rests.” Polk County, 454 U.S. at 322.

95 Id . at 323.
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it w as n ot suggesting “that a p u b lic  defender never acts in  th at role.” 96 The C o u rt  sug­

gested that i f  a p u b lic  defender w ere “p erfo rm in g  certain  adm inistrative and p ossib ly  

investigative fu n ctio n s,” the con d uct m igh t p rop erly  be regarded as actions “under 

co lor o f  state law .” 97 A lth o u gh  not expla ined in an y  detail, the d istinction  betw een 

“trad ition al” versus “adm in istrative” fun ction s o f  p u b lic  defenders is one o f  the m ajor 

teachings o f  the P o lk  C ounty  case. W h ereas “trad ition al” fun ction s o f  law yers are not 

actions under co lor o f  state law, “adm in istrative” actions are.98

H o w  does the decision  in  P o lk  C ounty  relate to a p u b lic  defender, private appointed  

law yer, o r contract law yer w h en , because o f  excessive caseloads, th ey  fail to represent 

th eir clients effectively? In  general, failures o f  p u b lic  defenders to provid e adequate 

legal representation (e.g., the failure to con d uct a sufficient factual investigation , ad­

equately  prepare fo r hearings, o r perform  necessary legal research) w ill a lm ost certa in ly  

be classified as shortcom ings related to the “traditional fu n ctio n s” o f  law yers under 

P o lk  C ounty  and  its progeny. A ccord ingly , p u b lic  defenders w ill be h eld  n ot to have 

acted under co lor o f  state law. Private law yers serving as assigned counsel and private 

contract law yers cou ld  assert a sim ilar defense and cou ld  also claim  that th ey  are never 

state actors fo r  purposes o f  § 1983.99

C o n sid er also a p u b lic  defender w h o  files a m o tio n  to w ith d raw  fro m  a n u m b er o f  

her cases and w hose m otion  is granted  b y  the trial court because o f  the defender’s 

excessive caseload. I f  the defender is later sued u n der § 1983 b y  a d isappoin ted  client 

forced  to accept representation fro m  a n ew  law yer, the law suit cou ld  easily  be defended 

on ground s that the law yer w as engaged in  “trad ition al” defense representation, in  

accordance w ith  professional con d uct rules, and thus n ot acting under co lor o f  state

96 Id . at 324-325.
97 Id. at 325. In explaining the distinction, the Court cited Branti v. Frankel, 445 U.S. 507 (1980), in 

which hiring and firing decisions by a public defender were classified as administrative.
98 Polk County was an 8:1 Supreme Court decision, with only Justice Blackmun dissenting. In Justice 

Blackmun’s opinion, the majority’s distinction between public defenders and other state employees 
ignored reality, and thus he concluded that public defenders do, in fact, act under color of state law:

As is demonstrated by the pervasive involvement of the county in the operations of the 
Offender Advocate’s Office, the Court, in my view, unduly minimizes the influence that the 
government actually has over the public defender. The public defender is not merely paid by 
the county; he is totally dependent financially on the County Board of Supervisors, which 
fixes the compensation for the public defender and his staff and provides the office with 
equipment and supplies ... . The county’s control over the size of and funding for the public 
defender’s office, as well as over the number of potential clients, effectively dictates the size 
of an individual attorney’s caseload and influences substantially the amount of time the 
attorney is able to devote to each case.

Polk County, 454 U.S. at 332, (Blackmun, J., dissenting).
99 Lawyers do not act under color of state law by virtue of being “officers of the court,” and appointed 

counsel are similar to retained counsel; like retained counsel, they, too, must act independently of the 
government and oppose it in adversary litigation. See Polk County, 454 U.S. at 318-319.
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law. Essentially, the p u b lic  defender w o u ld  have acted m uch  like the defender in  P o lk  

C ounty, w h o  filed  an “A n ders b r ie f” in  the client’s case to avo id  m ak in g  frivo lous argu­

m ents on  appeal th at w o u ld  have been inconsistent w ith  a law yer’s d u ty  under profes­

sional con d uct rules.

N o w , consid er the alternative situation , in  w h ich  a p u b lic  defender does not file a 

m otion  to w ithdraw , despite h avin g  a clearly  excessive caseload that prevents adequate 

client representation. W h ile  the issue has never been litigated , arguably, the failure 

o f  a p u b lic  defender to file m otion s to w ith d raw  in  an y  o f  his o r h er cases, despite a 

clear d u ty  to do so under rules o f  professional cond uct, is w h o lly  inconsistent w ith  

“trad ition al” fun ction s o f  defense representation. It is the m irro r opposite o f  w h at oc­

curred in  P o lk  C ounty , in  w h ich  the defense law yer to o k  action  in  order to avoid  filin g  

w h at she believed to be a frivo lous appeal. The argum ent w o u ld  be that the defender’s 

failure to m ake an y  effort at all to reduce his o r h er excessive caseload w as tan tam oun t 

to an “adm in istrative” o r “p o licy” decision  n ot to act, w h ich  necessarily m eans th at the 

law yer’s inaction  w as con d u ct “under co lor o f  state law.” 100

100 This argument finds support in the case of Powers v. Hamilton County, 501 F.3d 592 (6th Cir. 2007). 
In Powers, the court held the failure of a defender agency to ask for hearings on behalf of certain 
defendants to determine whether or not they were indigent was within the “administrative” exception 
of Polk County, although the court conceded that “requesting indigency hearings is within a lawyer’s 
‘traditional functions.’” Id. at 612. The court in Powers further explained:

It is by no means clear that the Supreme Court intended to suggest a strict dichotomy 
between “administrative” practices of a public defender that may be deemed state action 
and “traditional functions” of a public defender, which may not. Stated differently, we do 
not read Polk County to mean that in using the term “administrative,” the Supreme Court 
meant to limit a finding of state action only to managerial tasks, such as hiring, firing, and 
resource allocations, which are different in kind from the “traditional functions” of a lawyer 
in representing a client.

Id .
Similarly, in Georgia v. McCollum, 505 U.S. 42 (1992), the Supreme Court held that a criminal de­
fendant was a “state actor” when exercising peremptory challenges during voir dire in a racially biased 
way. “In exercising a peremptory challenge, a criminal defendant is wielding the power to choose a 
quintessential governmental body— indeed, the institution of government on which our judicial sys­
tem depends.” Id. at 54. Although McCollum dealt with the Equal Protection clause and not § 1983, 
the Court held that the Equal Protection requirement of a “state actor” and the § 1983 requirement of 
a person acting “under color of state law” are exactly the same inquiry. The Court also elaborated on 
the meaning of its decision in Polk County:

[Polk County] did not hold that the adversarial relationship of a public defender with the 
State precludes a finding of state action— it held that this adversarial relationship prevented 
the attorney’s public employment from alone being sufficient to support a finding of public 
action. Instead, the determination whether a public defender is a state actor depends on the 
nature and context of the function he is performing.

Id .
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Individual Liability: Heads of Public Defense Programs

U n lik e  a dep u ty  p u b lic  defender, the head o f  a p u b lic  defense program  sued under 

§ 1983 is m uch  m ore lik e ly  to be subject to liability. A s  noted  in the preced ing discus­

sion  o f  P o lk  C ounty, a p u b lic  defender acts “under co lor o f  state law ” w h en  th ey  are 

engaged in  “adm in istrative” fun ction s, such as the h irin g  and firin g  o f  p erson n el.101 

O bviously , the head o f  a defender program  m akes all k inds o f  adm in istrative decisions, 

and at least som e o f  the decisions cou ld  be the basis o f  a § 1983 law suit i f  th ey  lead to 

deprivation  o f  defendants’ C o n stitu tion a l rights.

F o r exam ple, assum e the head o f  a defense p rogram  requires dep u ty  defenders to 

h an d le extraord inarily  h igh  caseloads that prevent defenders fro m  delivering effective 

representation to clients. If, fo r  exam ple, a con victed  defendant w h o  is later exonerated 

sues the head o f  the p rogram , alleging th at his o r her defender failed  to provid e effec­

tive representation consistent w ith  the S ixth  A m en d m en t due to an excessive caseload, 

the head o f  the program  w o u ld  alm ost certa in ly  be deem ed to have acted under color 

o f  state law  b y  virtue o f  his “adm in istrative” decisions respecting defender caseloads. 

M oreover, fo r  purposes o f  § 1983 liab ility, it w o u ld  n ot m atter w h eth er the head  o f  the 

defender program  w as em ployed  b y  a city, county, o r state go vern m en t.102 A lth o u gh  a 

state m ay  not be sued under § 1983, state officials are subject to § 1983 liab ility  i f  sued 

in  th eir personal capacity  rather than  in th eir o fficial capacity.103

In  M ira n d a  v. C la rk  C ounty ,104 a defendant w h ose con viction  o f  capital m urder 

w as reversed in state cou rt based u p on  ineffective assistance o f  counsel b rough t suit 

under § 1983. A lth o u gh  the action  w as dism issed in the trial court, the N in th  C ircu it  

C o u rt  o f  A ppeals reversed and rem anded the case fo r  fu rth er proceed ings. T h e cou rt 

considered, w hether, in  decid in g h o w  fin ancial resources o f  a defender agency should  

be spent, a ch ie f p u b lic  defender w as engaged in  p erfo rm in g  “adm in istrative” fu n c­

tions pursuan t to the C o u r t ’s decision  P o lk  C ounty . T h e defendant p o in ted  to the 

office practice o f  subjecting clients to po lygraph  tests to determ ine probable gu ilt or 

innocence. If, based u p on  the test, it seem ed that the client w as lik e ly  guilty, the office 

com m itted  o n ly  m in im al tim e and resources to the defense representation. The cou rt 

conclud ed  that “ [t]he con d u ct alleged falls w ith in  the type o f  adm inistrative action 

adum brated  b y  the Suprem e C o u rt  in  P o lk  C ounty , w h en  it recognized the p ossib ility  

that a p u b lic  defender’s ‘adm in istrative fun ction s and p ossib ly  investigative fu n ctio n s’

101 See supra note 97 and text accompanying notes 97-98.
102 As noted earlier, a § 1983 lawsuit requires that a “person” be named as the defendant. See supra note 83 

and accompanying text.
103 See Hafer v. Melo, 502 U.S. 21 (1991) (State officers sued in their personal capacity can be held liable 

for damages under § 1983 based upon actions taken in their official capacity); Will v. Michigan Dept. 
o f State Police, 491 U.S. 58 (1989) (actions based upon § 1983 do not lie against a State).

104 319 F.3d 465 (9th Cir. 2002).
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w o u ld  constitute state action .” 105 A ccord ingly , the cou rt in  M ira n d a  h eld  th at C la rk  

C o u n ty ’s ch ie f p u b lic  defender h ad  acted under co lor o f  state law  and thus w as subject 

to § 1983 liability. (C lark  C o u n ty  also w as nam ed as a defendant in  M ira n d a , and the 

case is fu rth er discussed below .)106

A n o th er case in  w h ich  a law yer, serving as a co u n ty  contract p u b lic  defender, w as held  

in d iv id u a lly  liab le under § 1983 is Vargas v. E a rl, w h ich  w as tried in  federal court in 

Spokane, W ashington . M r. E arl h ad  a contract w ith  G ra n t C o u n ty , W ashington , in  

w h ich  he agreed fo r the annual sum  o f  $5 0 0 ,0 0 0  to defend all persons charged w ith  

felonies. The p lain tiff, M r. V argas, w as charged w ith  ch ild  m olestation  and spent m ore 

than  seven m onth s in  ja il w h ile  M r. E arl d id  abso lu tely  no investigation  or an y  other 

w o rk  on  his behalf. H a d  he investigated the case, he w o u ld  have discovered that M r. 

Vargas w as in n ocen t o f  the crim e w ith  w h ich  he w as charged and that the alleged 

v ic tim  actually  recanted h er charges against V argas three days after he w as arrested. The 

ju ry  in  the case aw arded M r. V argas sligh tly  m ore than  $3 m illio n .107

T h e law yers on  b eh a lf o f  M r. V argas successfu lly avo ided the argum ent under P o lk  

C ounty  th at M r. E arl w as engaged in  “traditional fun ction s” o f  client representation 

and, therefore, n ot subject to liab ility  under § 1983. In  their com plain t, th ey  alleged 

that M r. E arl adhered to “adm in istrative” policies that d ictated the m an n er in  w h ich  

M r. V argas, like other defendants, w as to be represented. Specifically, th ey  claim ed that 

M r. E arl determ ined the fo llow in g :

h o w  the overall resources o f  the fixed-fee p u b lic  defense contract w ith  

G ra n t C o u n ty  w ere to be spent and allocated betw een h im self, h is subcon­

tractors, investigators, expert w itnesses, and other expenses; . the circu m ­

stances u n d er w h ich  investigators and expert w itnesses w o u ld  be h ired ; . 

w h en  to p etition  the court o r the co u n ty  fo r  additional resources fo r  inves­

tigators and expert w itnesses; . h is ow n  caseload and the caseload o f  his 

subcontractors; . h o w  m uch  tim e to allocate to p u b lic  defense; and . 

h o w  to allocate his tim e betw een p u b lic  defense and private practice.108

105 Miranda, 319 F.3d at 469.
106 See infra notes 124-129 and accompanying text. In addition to suing the head of the defender 

program in Clark County, the defendant also sued the public defender who had represented him and 
Clark County. On appeal, based upon the authority of Polk County, the trial court’s dismissal of the 
case against the defendant’s lawyer was upheld.

107 The jury awarded $762,000 in compensatory damages and $2.25 million in punitive damages. See 
Grant County Man Gets M illions for Poor Defense, Seattle Times, Feb. 1, 2009, available at http:// 
seattletimes.nwsource.com/html/localnews/2008694272_pubdefender01.html. Earl was disbarred by 
the State of Washington in 2004. See also infra note 128.

108 Vargas v. Earl, Complaint at 26-27, U.S. Dist. Court, E. Dist. Wash., CV-06-146-JLQ, (2006).
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T he com plain t alleged that the fo rego in g  decisions “d id  n ot in volve the exercise o f  

ind epend ent professional ju d g m en t in  the representation o f  Felipe V argas . ,” b ut in ­

stead m ade “ T h om as E arl . . .  a p o licy-m ak in g  official o f  G ra n t C o u n ty .” 109 C on sisten t 

w ith  p la in tiff’s com plain t, the trial cou rt instructed  the ju ry  as follow s:

[A] C o u n ty  D efen d er does n ot act u n d er “co lor o f  state law ” w h en  exercis­

in g  his ind epend ent ju d g m en t as a law yer fo r  a person  in  a particu lar case.

T h e d istin ction  is betw een adm inistrative decisions as a w h ole resulting in  

the loss o f  effective assistance o f  counsel w h ich  are “under co lor o f  state 

law ” and the specific decisions, o r the lack  thereof, w h ile  serv ing as law yer 

in  o n ly  a specific case w h ich  are n ot “u n der co lor o f  state law.” 110

Thus, the th eo ry  o f  p la in tiff’s case w as the approach  successfu lly pursued  b y  p la in tiff ’s 

law yers in  the M ira n d a  case fro m  C la rk  C o u n ty , N evad a.

"Municipal" Liability

In  add ition  to law suits against “persons,” § 1983 m akes it possib le in  certain situations 

fo r  defense agencies and m u n ic ipal governm ents to be su ed .111 Pursuant to § 1983, 

liab ility  can be based on  the presence o f  a “p o licy” o r “custom ” that resulted in  a depri­

vation  o f  a person ’s constitu tional o r federal right. Sim ilarly, liab ility  can be predicated 

on a “failure to train” theory, w h ich  results in  the deprivation  o f  a constitutional or 

federal r ig h t.112

T h e legal fram ew ork  fo r m u n icip al liab ility  under § 1983 w as largely  created b y  the 

Suprem e C o u rt ’s 1978  decision  in M o n e ll v. D epartm en t o f  S o cia l Services .113 In  M o n ell,

109 Id . at 27.
110 Vargas v. Earl, Instructions as Given by the Court, Instruction No. 3, U.S. Dist. Court, E. Dist. 

Wash., CV-06-146-JLQ (2009).
111 “Municipal” includes government at the city, county, and local level. Section 1983 will not support a 

suit brought against a state or state agency, because the Supreme Court has held that a state is not a 
“person” within the meaning of § 1983 and therefore not amenable to suit. See Will v. Michigan Dept. 
of State Police, 491 U.S. 58 (1988). Eleventh Amendment and Sovereign Immunity issues can also pre­
clude suit. Additionally, although § 1983 allows suit to be brought against a municipal agency, i.e., the 
public defender agency, the suit is essentially against the local government itself, because any award 
that results would be paid from the local government’s treasury. See, e.g., Brandon v. Holt, 469 U.S. 
464 (1985) (suit against a municipal official in his or her official capacity is considered a suit against 
the municipality itself).

112 Although technically “failure to train” cases are a subcategory of “policy” liability cases, it is easier, 
analytically, to analyze them separately. See infra notes 140-149 and accompanying commentary.

113 436 U.S. 658 (1978). In Monell, a class of female employees of the Department of Social Services and 
the Board of Education brought suit against the Department of Social Services, the Commissioner 
of the Department, the Board of Education of the City of New York, the Chancellor of the Board of 
Education, the City of New York, and the Mayor of the City of New York. The question presented 
was “whether local government officials and/or local independent school boards are ‘persons’ within
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the C o u rt  h eld  th at a m u n ic ip a lity  w as a “person” w ith in  the m ean in g o f  § 1983 and 

thus am enable to  su it.114 The C o u rt  then specified w ays in  w h ich  a m u n ic ip a lity  cou ld  

be subject to  liab ility  u n der the statute: “ Local govern in g bodies can be sued directly  

under § 1983 fo r m onetary, declaratory, o r in ju n ctive re lie f w here, as here, the action 

that is alleged to be u n constitu tional im plem ents o r executes a p o licy  statem ent, 

ordinance, regu lation , o r decision  o ffic ially  adopted  and prom u lgated  b y  the b o d y ’s 

officers.” 115 M oreover, “ local governm ents . . .  m ay  be sued fo r  constitutional depriva­

tions v isited  pu rsu an t to governm ental ‘custom ’ even th ough  such a custom  has not 

received fo rm al approval th rough  the b o d y ’s o fficial d ecision m akin g channels.” 116

A lth o u g h  M o n e ll greatly  expanded m u n icipal liab ility  u n der § 1983, the C o u rt  em ­

braced an im p ortan t lim itin g  princip le:

C on gress d id  n ot in tend  m unicipalities to be h eld  liab le unless action  p u r­

suant to official m un icipal p o licy  o f  som e nature caused a constitutional 

tort. In  particular, w e conclude that a m u n ic ip ality  cannot be held  liable 

solely because it em ploys a tortfeasor— or, in  other w ord s, a m u n ic ip ality  

cannot be h eld  liab le u n der § 1983 on  a respondeat superior th eory.117

T he C o u rt  in  M o n e ll d id  n ot fu lly  address w h at w o u ld  satisfy the “p o licy” o r “custom ” 

requirem ent to establish  m u n ic ip al liability, preferring instead to leave the task to 

future decision s.118 In  cases decided  after M o n ell, the C o u rt  has discussed persons w h o 

m ay p ro p erly  be regarded as po licym akers and w h at is an acceptable m u n icip al “p o licy” 

fo r  § 1983 p u rp oses.119

the meaning of 42 U.S.C. § 1983 when equitable relief in the nature of back pay is sought against 
them in their official capacity.” Id. at 663. After undertaking an extensive analysis of the legislative 
history of § 1983, the Court overruled Monroe v. Pape, 365 U.S. 167 (1961), deciding that a munici­
pality is a “person” under § 1983 and thus is subject to liability.

114 Monell, 436 U.S. at 690.
115 Id.
116 Id. at 690-69I.
117 Id. at 691.
118 The court in M onell explained:

Since this case unquestionably involves official policy as the moving force of the consti­
tutional violation found by the District Court, we must reverse the judgment below. In 
so doing, we have no occasion to address, and do not address, what the full contours of 
municipal liability under § 1983 may be. We have attempted only to sketch so much of 
the § 1983 cause of action against a local government as is apparent from the history of the 
1871 Act and our prior cases, and we expressly leave further development of this action to 
another day.

Monell, 436 U.S. at 694-695 (1977).
119 See, e.g., McMillian v. Monroe County, 520 U.S. 781 (1997) (a sheriff is a policymaker for the State 

and not the county for § 1983 purposes); Board of County Comm’rs of Bryan County v. Brown, 520 
U.S. 397 (1997) (an inadequate hiring decision is different than a failure to train case, and the latter is 
not an adequate “policy” for § 1983 purposes, because it is too much like respondeat superior liability
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"Policy" and Damages Awards

T h e m ost co m m o n  th eo ry  u p on  w h ich  m un icipal liab ility  is im p osed  u n d er § 1983 is 

th at o f  an im perm issib le “policy.” The C o u rt  has stated th at a “p o licy” im plies “a delib­

erate choice to fo llo w  a course o f  action  m ade fro m  am on g various alternatives b y  the 

official o r officials responsible fo r  establish ing final p o licy  w ith  respect to the subject 

m atter in  question .” 120 A lth o u gh  it is clear fro m  the language in  M o n e ll and subsequent 

cases that a “p o licy” is m uch  m ore form al than  a “cu stom ,” it does n ot necessarily need 

to be in  w ritin g  or created in  the sam e m an n er as legislation: “ To be sure, ‘official 

p o licy ’ often refers to form al rules or understandings— often  b ut n ot alw ays com m itted  

to w ritin g— that are in tend ed to , and do, establish fixed  plans o f  action  to be fo llow ed  

under sim ilar circum stances consistently  and over tim e.” 121 B y  using these standards, 

the C o u rt  has fo u n d  a “p o licy” in  cases that range fro m  a form al w ritten  p o licy  o f  re­

q u irin g  pregnant em ployees to take u n p aid  leave before th ey  are m ed ically  required ,122 

to  a single instance o f  a c ity  assistant prosecutor in stru ctin g po lice to serve a capias in 
an un con stitu tion al m an n er.123

B ased u p on  requirem ents established b y  the C o u rt  in  M o n e ll and app lied  in  subse­

quent cases, governm ents, as w ell as persons, responsible fo r  “p o licy” that leads to in ­

adequate defense representation o f  the in d igen t are subject to liab ility  u n d er § 1983. A s 

discussed above, in  its M ira n d a  decision , the N in th  C ircu it  refused to dism iss the case 

against the ch ie f defender because he h ad  acted in  an “adm in istrative” capacity, w h ich  

m ade h im  liab le as a state actor. T h e cou rt o f  appeals also noted  a separate basis on 

w h ich  the ch ie f defender, as w ell as C la rk  C o u n ty , cou ld  be fo u n d  liab le u n der § 1983:

T h e resource allocation  p o licy  alleged in th is case constitutes a viable 

claim  and subjects . . .  [the ch ie f p u b lic  defender] to suit as a po licym aker 

on  b eh a lf o f  C la rk  C o u n ty  . . .  . H ere, according to the p lain tiff, i f  the 

crim inal defendant appeared on  the basis o f  the po lygraph  test to  be guilty, 

the office sharp ly curtailed  the q u ality  o f  the representation b y  lim itin g  the

in almost every case); City of Canton v. Harris, 489 U.S. 378 (1989) (a municipality’s failure to train 
city police officers can amount to a “policy” in certain instances); City of St. Louis v. Praprotnik, 485 
U.S. 112 (1988) (the question of who is a “policymaker” is a question of State law); Pembaur v. City 
of Cincinnati, 475 U.S. 469 (1986) (determining when a single occurrence may be found to represent 
a “policy” attributable to the municipality); City of Oklahoma City v. Tuttle, 471 U.S. 808 (1985) 
(“policy” may not be inferred from single instance of conduct without a showing of an unconstitu­
tional municipal policy attributable to municipal policymaker).

120 Pembaur v. City of Cincinnati, 475 U.S. 469, 483 (1986).
121 Id. at 480-481.
122 Monell, 436 U.S. 658.
123 Pembaur, 475 U.S. 469 (1986). “A  ‘capias’ is a writ of attachment commanding a county official to 

bring a subpoenaed witness who has failed to appear before the court to testify and to answer for civil 
contempt.” Id. at 472.
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in vestigatory  and legal resources provided . The policy, w h ile  fa llin g  short 

o f  com plete denial o f  counsel, is a p o licy  o f  deliberate ind ifference to the 

requirem ent th at every  crim inal defendant receive adequate representa­

tio n , regardless o f  innocence or gu ilt . . .  . [T ]h e  com plain t states claim s 

against . . .  the ch ie f p u b lic  defender] and the C o u n ty  fo r  the p o licy  o f  

a llocating resources on  the basis o f  apparent gu ilt o r in n ocen ce .124

The practice o f  the p u b lic  defender agency in  M ira n d a  is analogous to w h at occurs in 

m an y  p u b lic  defender program s, in  w h ich  law yers have o verw h elm in g caseloads that 

prevent su fficient client in terview s, com prehensive investigations, and th orou gh  case 

preparation . Surely  a defendant w h o  is w ro n g ly  convicted , represented b y  a law yer 

burdened w ith  far too m an y  cases, can argue just as the defendant d id  in  M ira n d a  that 

both  the defender agency and the governm ent en tity  responsible fo r  the p rogram ’s 

fu n d in g  h ad  “a p o licy  o f  deliberate ind ifference to  the requirem ent that every  crim inal 

d efendant receive adequate representation, regardless o f  innocence or gu ilt.” 125 E ven  

in  the case o f  S trick la n d  v. W ashington,126 in  w h ich  the C o u rt  set fo rth  an exceed ingly 

d ifficu lt test fo r  show ing ineffective assistance o f  counsel, the C o u rt  w as clear that sub­

stantially  m ore than  sim p ly  a “w arm  b o d y” is required to  represent the accused: “ That 

a person  w h o  happens to be a law yer is present at trial alongside the accused . . .  is not

124 Miranda, 319 F.3d at 469-470 (emphasis added). The court’s conclusions in Miranda were similar 
to those in Powers v. Hamilton County, 501 F.3d 592 (6th Cir. 2007). In that case, a class-action 
lawsuit was filed against the Hamilton County Public Defender Office and the Hamilton County 
Commission, alleging that constitutional rights of defendants were violated by the “policy or custom” 
of the public defender agency not to seek indigency hearings on behalf of defendants facing jail time 
for unpaid fines. After deciding that the failure to seek such hearings “was within the ‘administrative’ 
exception alluded to in Polk County,” id. at 612, the court addressed the policy or custom issue:

He [referring to the appellant] argues that the Public Defender [referring both to the public 
defender office and the county commission] systematically violates class members’ constitu­
tional rights by failing to represent them on the question of indigency. Given the reasoning 
of Polk County, it makes sense to treat this alleged policy or custom as state action for 
purposes of § 1983.

Id. at 613. The Powers case is also discussed at supra note 100.
125 Professor Adele Bernhard has drawn from the Miranda decision a substantially similar lesson:

But all individual public defenders prioritize cases and allocate resources in some way. They 
must. No one can carry the caseloads that defenders shoulder without deciding which 
clients are going to get the most attention. Most public defender organizations provide little 
guidance to their staff about making those decisions and fail to review the decisions that 
are made. It seems entirely plausible that other innocent clients, upon release from jail, will 
sue for failing to investigate, to devote resources, or to train and evaluate staff. The Miranda 
v. Clark County decision condemned an affirmative policy as systematically ineffective, but 
there is no reason why another organization’s omissions or failures might not likewise be 
considered bureaucratic malfeasance establishing liability.

Adele Bernhard, Exonerations Change Judicial Views on Ineffective Assistance o f Counsel, 18 Crim. Just.
37 , 4 2  (2 0 0 3 ).

126 466 U.S. 668 (1984).
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enough  to satisfy the constitu tional com m an d . The S ixth  A m en d m en t recognizes the 

righ t to the assistance o f  counsel because it envisions counsel’s p lay in g  a role that is 

critical to the a b ility  o f  the adversarial system  to p rod uce just results.” 127

B ecause the court o f  appeals held  that the ch ie f p u b lic  defender and C la rk  C o u n ty  

w ere subject to § 1983 liability, the p la in tiff  w h o  filed  the law suit— R ob erto  M iran d a—  

w h o spent fourteen  years on  death row, w as provid ed  the necessary leverage to settle 

his case. The year after the M ira n d a  decision , C la rk  C o u n ty  agreed to p a y  R oberto  

M ira n d a  $5 m illio n .128 A n  attorn ey w h o  represented M r. M ira n d a  offered an assess­

m ent o f  the resolution  o f  h er client’s case: “ This sends a clear m essage to  the C la rk  

C o u n ty  C o m m ission ers about h ow  im p ortan t it is to allocate m on ey to the p u b lic  

defender’s o ffice . . .  . I f  yo u  don ’t spend the resources on  the fron t en d  to  provid e expe­

rienced attorneys, investigators and researchers yo u ’ll p a y  a lo t m ore.” 129

Ju st  h o w  m a n y  m illion s o f  dollars governm ents have paid  to defendants in adequately 

represented b y  defense law yers is u n kn ow n , because this in form ation  is not collected 

in  an y  central place. A s  a result o f  § 1983 litigation , som e ju risd iction s have settled 

w ith  defendants w h o  w ere exonerated. F o r exam ple, in  2009  a C a lifo rn ia  new spaper 

reported  th at d u rin g  the past fo u r  years San ta  C la ra  C o u n ty  h ad  paid  out $4 .6  m illion  

to  fo u r convicted  defendants due to  “w ron g fu l con viction s.” 130 The new spaper story  

w as p rom p ted  b y  a pen d in g  $1 m illion  settlem ent to a defendant w h o  spent five years 

in  ja il fo r  an arm ed robbery. H is con viction  w as reversed b y  an appellate cou rt as a 

result o f  “p o o r p erform an ce b y  his trial attorney,” am on g other reasons.131 The prosecu­

tor decided  not to retry  the case “ because o f  doubts about the id entification  o f  . . .  [the 

d efen d an t]” b y  the v ic t im .132

T h e case o f  J im m y  R a y  B ro m gard  is another in  w h ich  a financial settlem ent w as ob­

ta ined  because the defen dan t’s law yer “clearly  failed  to do his jo b .” 133 B ro m gard  spent 

fourteen  years im p risoned  in  M o n tan a  fo r  the rape o f  an eight-year-old  girl that he d id  

not com m it. W h ile  there w ere a n u m b er o f  errors d u rin g  his trial, in c lu d in g  m istaken 

eyew itness id en tification  and the in trod uction  o f  fau lty  scientific evidence, the defense 

law yer’s perform ance w as u n d en iab ly  inadequate, fo r  he “failed  to challenge the g ir l’s 

cou rtroom  id entification , . un d ertook  no investigation , gave no op en in g  statem ent,

127 Id . at 685.
128 Jace Radke, Former Inmate’s Lawsuit Settled for $5 M illion, Las Vegas Sun, June 30, 2004. Similarly, 

in the case of Vargas v. Earl, supra notes 107-110  and accompanying text, Grant County settled the 
lawsuit brought by Mr. Vargas for $250,000. See news article cited at supra note 107.

129 Id .
130 Tracey Kaplan, Wrongfully Convicted San Jose Man to Receive $ 1 M illion Settlement from Santa Clara 

County, San Jose M ercury News, August 15, 2009.
131 Id.
132 Id.
133 Justice Denied, supra note 2, Chapter 1, at 47.
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[and] d id  n ot file an appeal . . .  . ” 134 B ro m gard  settled a civil rights case against the 

State o f  M o n tan a  fo r $3.5 m illio n .135

"Custom"

L iab ility  u n d er § 1983 can also be based on  an im perm issib le “custom ” attributable to 

the m unicipality , according to the C o u rt  in  M o n ell:

C on gress in clu d ed  custom s and usages in  [§ 1983] because o f  the persistent 

and w idespread  d iscrim in atory  practices o f  state officials . . A lth o u g h  not

authorized b y  w ritten  law, such practices o f  state officials cou ld  w ell be so 

p erm an en t and w ell settled as to constitute a “custom  or usage” w ith  the 

force o f  law .136

In  another § 1983 case, the C o u rt  stated that “an act perform ed  pursuant to a ‘custom ’ 

that has not been fo rm a lly  approved  b y  an appropriate decisionm aker m ay fa ir ly  sub­

ject a m u n ic ip a lity  to liab ility  on the th eo ry  that the relevant practice is so w idespread  

as to have the force o f  law .” 137 C on sequ en tly , parties w h o  file § 1983 actions com p la in ­

ing o f  a “p o licy” also often  argue the existence o f  an un law fu l “cu stom .” 138 F o r exam ­

ple, in  the J im m y  R a y  B ro m gard  case discussed above, the com p la in t alleged th at “this 

action  seeks to  redress the u n law fu l practices, custom s, and policies, pursuan t to w h ich  

defendants, acting u n der co lor o f  state law, v io lated  M r. B ro m gard ’s clearly established

134 Id. See also State v. Bromgard, 948 P.2d 182 (Mont. 1997).
135 Clair Johnson, Bromgard Appeals Ruling that Favored County, B illin gs G azette, December 24,

2008. Montana presumably waived sovereign immunity, thereby enabling Bromgard to bring his 
lawsuit. See supra note 103, citing Supreme Court decision holding that States are not subject to suit 
under § 1983. Bromgard also sued the Montana County responsible for the indigent defense system 
through which his legal representation was provided. His complaint alleged that county “policymak­
ers ... knowingly established a woefully inadequate system of indigent defense representation in 
criminal cases ... .” Complaint at 3, Bromgard v. Montana, Civil No. CV-04-192-M, (D. Mont.,
Sept. 23, 2004). However, the lawsuit was unsuccessful. See Clair Johnson, Yellowstone County Wins in 
Bromgard Case, B illin gs G azette, November 29, 2009, available at http://billingsgazette.com/news/ 
local/crime-and-courts/article_966a83d4-d53c-iide-ai72-00icc4c002e0.html.

136 Monell, 436 U.S. at 691, quoting Adickes v. S.H. Kress &  Co., 398 U.S. 144, 167-168 (1970).
137 Board of County Comm’rs of Bryan County v. Brown, 520 U.S. 397, 404 (1997). See also Memphis, 

Tenn. Area Local, Am. Postal Workers Union v. City of Memphis, 361 F.3d 898, 902 (6th Cir. 2004) 
(“A municipal ‘custom’ may be established by proof of the knowledge of policymaking officials and 
their acquiescence in the established practice.”).

138 This is what occurred in City of Canton v. Harris, 489 U.S. 378, 386 n.5 (1989):
In this Court, in addition to suggesting that the city’s failure to train its officers amounted 
to a “policy” that resulted in the denial of medical care to detainees, respondent also 
contended the city had a “custom” of denying medical care to those detainees suffering from 
emotional or mental ailments ... . However, to the extent that this claim poses a distinct 
basis for the city’s liability under § 1983, we decline to determine whether respondent’s 
contention that such a “custom” existed is an alternative ground for affirmance.
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rights . . .  secured b y  . . .  § 1983.” 139 I f  the persistence o f  unm anageable caseloads w ere 

not deem ed to be a “p o licy” fo r  purposes o f  § 1983, a court cou ld  con ceivab ly  regard 

them  as the “custom ” o f  the m unicipality.

"Failure to Train"

M u n icip a l liab ility  based on  § 1983 can also be predicated  on  an im perm issib le “p o licy” 

to train  em ployees adequately, o r a com plete failure to train , w h ich  results in  a depriva­

tion  o f  constitutional o r federal rights. The Suprem e C o u rt  em braced  this th eo ry  o f  

liab ility  in  C ity  o f  C anton v. H a r r is 10  h o ld in g  th at “there are lim ited  circum stances in 

w h ich  an allegation  o f  a ‘failure to train ’ can be the basis o f  liab ility  under § 1983.” 141 

Such  liability, the C o u rt  explained , is possib le “w here the city ’s failure to train  reflects 

deliberate ind ifference to  the constitutional rights o f  its in h abitants.” 142 O r, as the 

C o u rt  said in  a later case, “a p la in tiff  m ust dem onstrate that a m un icipal decision 

reflects deliberate ind ifference to the risk  that a v io lation  o f  a particu lar constitutional 

or statu tory  right w ill fo llo w  the decision .” 143 The com plain t in  the B ro m gard  litigation , 

referenced in  the preced ing paragraph, includes an allegation  respecting an “ inadequate 

system  o f  . . .  supervision  and tra in in g” in the operation  o f  the co u n ty ’s in d igen t de­

fense system .144

The practice o f  crim inal and ju ven ile  defense is un qu estion ab ly  dem an din g , often 

d ifficu lt, in variab ly  tim e con su m in g, and requires know led ge o f  com plex subject areas 

as w ell as specialized skills. C on sequen tly , law yers w h o  provid e defense services m ust 

be adequately trained ; a law  school ed ucation  alone is n ot nearly  sufficient. Standards 

fo r  p ro v id in g  defense services em phasize the im p ortan ce o f  adequate tra in in g .145 Thus,

139 Complaint, supra note 135, at 3.
140 City o f Canton, 489 U.S. 378.
141 Id. at 387.
142 Id. at 392.
143 Board o f County Comm’rs o f Bryan County, Okl., 520 U.S. at 411. The term “failure to train” is not 

intended to be taken literally, as court decisions do not limit this type of claim to a total absence of all 
training. Typically, courts treat allegations of “failure to train” and “inadequate training” interchange­
ably. Claims range from a complete absence to train to inadequate training in light of potential risks. 
However, the Supreme Court has held that a district attorney’s office cannot be found liable under
§ 1983 for failure to train its prosecutors based on a single Brady violation. See Connick v. Thompson, 
2011 WL 1119022, decided March 29, 2011.

144 Complaint, supra note 135, at 3.
145 See, e.g., ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-1.5 (“The legal 

representation plan should provide for the effective training, professional development and continu­
ing education of all counsel and staff in providing defense services.”); ABA Ten Principles, supra 
note 57, Chapter 1, Principle 9 (“Counsel and staff providing defense services should have systematic 
and comprehensive training appropriate to their areas of practice ... .”); NLADA Perform ance 
Guidelines, supra note 30, Chapter 2, at Guideline 1.2 (“Prior to handling a criminal matter, counsel 
should have sufficient experience or training to provide quality representation.”)

85



Securing Reasonable Caseloads: Ethics and Law in Public Defense

w h en  p u b lic  defense program s assign law yers to courts w ith o u t sufficient tra in in g or, 

even w orse, ask th em  to represent clients o n ly  w ith  on-the-job  tra in in g com bin ed  

w ith  en orm ous caseloads, arguably, the head o f  the defense p rogram , the defense 

program  itself, and the governm ent responsible fo r  the p rogram  dem onstrate “deliber­

ate ind ifference” to the risk o f  p ro vid in g  ineffective representation under the S ixth  

A m en d m en t.

A s discussed above, the M ira n d a  case h eld  that both  the head o f  the defender program  

and C la rk  C o u n ty  w ere subject to liab ility  u n d er § 1983, because resources fo r  defense 

services w ere allocated based on  successful passage o f  po lygraph  exam in atio n s.146 B ut, 

in  add ition , p la in tiff5 s com p la in t alleged a p o licy  o f  “assigning the least experienced 

attorneys to capital cases w ith o u t p rovid in g  an y  tra in in g, thus dem onstrating callous 

ind ifference to the defendant’s constitu tional rights.” 147 A n d , on  this basis as w ell, the 

court o f  appeals refused to dism iss p la in tiff’s law suit against the ch ie f p u b lic  defender 

and the county, con clu d in g  instead th at the com p la in t “alleges n ot m erely  an isolated 

assignm ent o f  an inexperienced law yer, but a deliberate pattern  and p o licy  o f  refusing 

to train  law yers fo r  capital cases k n o w n  to the co u n ty  adm inistrators to exert unusual 

dem ands on attorneys . . .  . [T ]h e  allegations are sufficient to create a claim  o f  ‘deliber­

ate ind ifference to constitu tional rights’ in  the failure to train  law yers to represent 

clients accused o f  capital offenses.” 148 A lth o u gh  the allegation  that no tra in in g was 

p rovid ed  to law yers representing defendants in  capital cases is unusual, 149 a lack  o f  

adequate tra in in g, w h ich  is typ ical in m a n y  p u b lic  defense program s, can also satisfy 

the “deliberate ind ifference” necessary fo r  § 1983 liability.

E. Malpractice Liability
In  the m ajo rity  o f  states, law yers w h o represent the in d igen t in  crim inal and ju ven ile  

cases are p oten tia lly  subject to m alpractice liab ility  i f  th eir representation is negligent, 

thus fa ilin g  to m easure up to w h at can be expected  o f  a reasonably pru d en t attorney.150

146 See supra notes 106 and 124 and accompanying text.
147 Miranda, 319 F.3d at 471.
148 Id . The Miranda decision was an appeal from a motion to dismiss that was granted in the trial court. 

The court of appeals did not decide the ultimate issue of liability in plaintiffs favor, but only that the 
failure to train alleged in the complaint was sufficient to withstand defendants’ motion to dismiss.

149 As the court explained, “the complaint . construed liberally, alleges not merely an isolated assign­
ment of an inexperienced lawyer, but a deliberate pattern and policy of refusing to train lawyers for 
capital cases ... .” Miranda, 319 F. 3d at 471.

150 “ [T]he traditional four elements of a professional negligence action ... [are] duty, breach, causation, 
and harm ... .” Meredith J. Duncan, Criminal Malpractice: A Lawyer’s Holiday, 37 Geo. L. Rev. 1251, 
1266 (2003). Duncan further explains:

Regarding the duty component of the plaintiff’s case, an attorney owes his client a duty

8 6
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H ig h  defense caseloads, m oreover, u n d o u b ted ly  prevent clients fro m  being represented 

as th ey should , th ereby increasing the risk o f  m alpractice liability. H ow ever, m alprac­

tice actions against defense law yers fo r  the in d igen t are d ifficu lt to  m aintain  due to  a 

variety  o f  barriers that courts have erected. B u t because the risk  o f  m alpractice liab ility  

ord in arily  cannot be com p letely  ru led  out, p u b lic  defender program s and private 

attorneys w h o  represent in d igen t clients shou ld  be insured fo r m alpractice.151 This sec­

tio n  sum m arizes the law  respecting m alpractice liab ility 152 and also provides exam ples 

o f  cases in  w h ich  fo rm er clients succeeded in p ursu in g m alpractice claim s against their 

fo rm er in d igen t defense providers.

Impediments to Malpractice Liability

In  19 79 , the Suprem e C o u rt  h eld  in F e rri v. A ckerm an 153 that a law yer appo in ted  in 

federal cou rt to represent an in d igen t defendant in  a crim inal trial, w as not, as a m atter 

o f  federal law, entitled  to im m u n ity  in  a state m alpractice suit b rough t against h im  

b y  his fo rm er client. W h ile  recognizing that im m u n ity  m akes sense fo r  judges and 

prosecutors, in  order to provid e “such p u b lic  officials w ith  the m axim u m  ab ility  to deal 

fearlessly and im p artia lly  w ith  the p u b lic  at large,” 154 these considerations w ere deem ed 

inapplicab le to  appoin ted  counsel. Instead, the cou rt reasoned that coun sel’s “d u ty  

is n ot to  the p u b lic  at large . . .  [but] to serve the u n d iv id ed  interests o f  his client . . .

to perform as the reasonably prudent attorney would perform under the same or similar 
circumstances. All things considered, this reasonably prudent attorney standard is low. By 
this standard, to avoid civil liability, a lawyer need only act as the minimally competent 
attorney, a standard usually established by expert testimony. In order to establish breach, 
the malpractice plaintiff must prove that the attorney failed to meet that standard. I f  able to 
establish duty and breach, the malpractice plaintiff undertakes the most difficult component 
of any legal malpractice action, that of establishing that the attorney’s breach of the standard 
of care caused a cognizable harm to the plaintiff. The causation component requires the 
plaintiff to prove that the lawyer’s breach caused in fact and proximately caused actual harm 
to the plaintiff.

Meredith J. Duncan, 2002 B.Y.U.L. Rev. i, 30-31 The (So-Called) Liability o f Criminal Defense 
Attorneys: A System in Need o f Reform (2002) [hereinafter Duncan, Liability  o f Crim inal Defense 
A ttorneys].

151 The cost of such insurance, covering both liability for malpractice and violations of § 1983 (see supra 
notes 82-148 and accompanying text), should be borne by the governmental unit that funds indigent 
defense. There is no known source of data on the extent to which public defenders and private coun­
sel who represent the indigent in criminal and juvenile cases carry malpractice insurance. However, 
James R. Neuhard, former chief of the Michigan State Appellate Defender Office and a member of 
the board of directors of the National Legal Aid &  Defender Association Insurance Program, has told 
me that he believes there are many public defender programs in the U.S. that are not insured against 
malpractice loss. Telephone Interview with James R. Neuhard (December 7, 2009).

152 For any particular jurisdiction, the applicable statutes and court decisions need to be consulted.
153 444 U.S. 193 (1979).
154 Id. at 203.
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in d ep end en tly  o f  the G o vern m en t, and to oppose it in  adversary proceed ings.” 155 The 

C o u rt , therefore, con clu d ed  that that a m alpractice action  “provides the sam e incentive 

fo r  appo in ted  and retained counsel, to perform  . com petently. The p rim ary  rationale 

fo r  gran tin g  im m u n ity  to judges, prosecutors, and other p u b lic  officers does n ot ap p ly  

to  defense counsel sued fo r m alpractice b y  his ow n  client.” 156 T h e approach  o f  the 

Suprem e C o u rt  in  F e rri w as sim ilar to its analysis in  P o lk  C ounty, decided tw o year 

later. In  P o lk  C ounty, the C o u rt  h eld  that p u b lic  defenders m u st act in d ep end en tly  o f  

the state and are n ot alw ays exem pt fro m  § 1983 liab ility .157

D esp ite  the rationale o f  the Suprem e C o u rt ’s decisions in  F e rri and  P o lk  C ounty, a 

fe w  state courts, usually  based u p on  th eir interpretation  o f  state im m u n ity  law s, have 

granted  p u b lic  defenders and private counsel either qualified  or com plete im m u n ity  

fro m  m alpractice liability. U n d er qualified  im m unity, a law yer is im m un e fro m  liab ility  

fo r  all d iscretion ary  acts (i.e ., n egligent acts o r om issions b ut n ot fo r  w illfu l, w an to n  or 

m alicious acts), w hereas com plete im m u n ity  affords law yers total im m u n ity  fo r  all acts 

o r om issions related to the defense representation .158

States that have recognized com plete im m u n ity  fo r  defenders include M in n eso ta 159 

and N e w  M e x ic o .160 Q u alified  im m u n ity  has been extended to defenders b y  courts

155 Id . at 204.
156 Id .
157 See infra notes 88-98 and accompanying text.
158 Harold H. Chen, Malpractice Immunity: An Illegitimate and Ineffective Response to the Indigent Defense 

Crisis, 45 Duke L. J. 783, 784 (1996) [hereinafter Chen, Malpractice Immunity]; Arthur J. Lachman, 
Malpractice Claims Against Criminal Defenders: A Chink in the Armor?, Bulletin NLADA Insurance 
Program, Vol. 1, Summer 2005, at 2 [hereinafter, Lachman, Malpractice Claims]. See also David J. 
Richards, The Public Defender Defendant: A Model Statutory Approach to Public Defender Malpractice 
Liability, 29 Val. U. L. Rev. 511 (1994); Clinton M. Daugherty, Student Commentary, You Only
Get What You Pay For? The Current Status o f Malpractice Immunity for Indigent Defense Counsel, 23 J. 
Legal Prof. 293 (1999); Public Defender’s Immunity from Liability for Malpractice, 6 A.L.R. 4TH 774
(1981).

159 Dziubak v. Mott, 503 N.W. 2d 771, 776 (Minn. 1993) (“It would be an unfair burden to subject the 
public defender to possible malpractice for acts or omissions due to impossible caseloads and an 
under-funded office: something completely out of the defender’s control.”).

160 Coyazo v. State, 897 P.2d 234 (N.M. Ct. App. 1995) (citing Herrera v. Sedillo, 740 P.2d 1190 (N.M.
Ct. App. 1987) and relying upon New Mexico immunity statute).
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in  at least fo u r  states: D elaw are ,161 N e vad a ,162 O h io ,163 and V erm o n t.164 L a w  review  

co m m en tary  has been v irtu a lly  u n an im ous in  con d em n ing  an y fo rm  o f  im m u n ity  fo r 

those w h o  defend the ind igent, believ ing that the lack  o f  civil sanctions fo r negligent 

con d u ct rem oves a necessary im petus to im p rove the q u ality  o f  defense services.165 

M oreover, the m ajo rity  o f  courts that have considered the issue have rejected an y im ­

m u n ity  fo r  p u b lic  defense p rovid ers.166

161 Vick v. Haller, 512 A.2d 249 (Del. Super. 1986) (relying upon Delaware immunity statute), aff’d  
in part, rev’d  in part on other grounds, 522 A.2d 865 (Del. 1987). A  New York State Supreme Court 
rendered one of the first decision’s extending qualified immunity to public defenders. See Scott v. City 
of Niagra Falls, 407 N.Y.S.2d 103 (N.Y. Sup. 1978). In justifying its decision, the court acknowledged 
that public defenders typically have excessive caseloads; therefore, the court approved the rationing 
of defense services to those cases in which the defender believed there was a chance of making a 
difference:

Since our society does not have either unlimited funds to provide legal service or unlimited 
legal talent, the Public Defender is often put in a position where he is assigned an over­
whelming number of cases ... . The imposition of potential liability to every assigned client 
will no doubt have a detrimental effect on the Public Defender’s ability to effectively al­
locate his limited time and resources to those matters which in his judgment have a realistic 
chance for success.

Id. at 106. The court’s approach is reminiscent of the sort of triage system for defense services 
condemned in Miranda v. Clark County, discussed supra at notes 104-106 and accompanying text.
In that case, the practice of the public defender’s office was to withhold certain defense services from 
clients if  they failed to pass a polygraph examination. Although never overruled, the Scott decision is 
not controlling law in New York State, as the New York Court of Appeals has recognized that a claim 
of legal malpractice can be brought in that state subject to the so-called “exoneration rule,” discussed 
infra at notes 167-169 and accompanying text. See Carmel v. Lunney, 70 N.Y.2d 169, 173, 511 N.E.2d 
1126 (1987); Britt v. Legal Aid Society, 95 N.Y.2d 443, 741 N.E.2d 109 (2000).

162 Ramirez v. Harris, 773 P.2d 343, 344-345 (Nev. 1989) (relying on Nevada statute, court concludes that 
“respondents cannot be sued for malpractice arising out of discretionary decisions that they made 
pursuant to their duties as public defenders.”); Morgano v. Smith, 879 P.2d 735, 737 (Nev. 1994) (by 
virtue of an amendment to a Nevada statute, “court-appointed attorneys now enjoy the same degree 
of immunity as is extended to public defenders” and “cannot be held liable for malpractice arising out 
of discretionary decisions ... .”).

163 Thorp v. Strigari, 800 N.E.2d 392 (Ohio App. 2003) (Ohio immunity statute applies to public 
defenders who act negligently).

164 Bradshaw v. Joseph, 666 A.2d 1175 (Vt. 1995) (public defender is “state employee” under Vermont 
statute and not subject to being sued for negligence while acting within scope of his employment).

165 See, e.g., Harold H. Chen, Malpractice Immunity, supra note 158, at 808:
The immunity courts fail to understand that the right to sue for malpractice is the indigent 
defendant’s sole guarantee that his appointed attorney will mount a competent, vigorous 
defense. It is self-evident that the right to sue for malpractice is an essential right for all 
criminal defendants. While relatively few criminal defendants actually sue their attorneys 
for malpractice, the importance of this right lies not in necessarily winning damages but in 
deterring sub-standard representation. The implicit threat of initiating a malpractice suit 
deters shoddy representation because the stigma of defending oneself from malpractice is in 
itself a huge stain on an attorney’s professional reputation.

166 See, e.g., Barner v. Leeds, 13 P.3d 704, 705 (Cal. 2000) (representations of defendants by a deputy 
public defender do not involve the type of basic policy decisions that are insulated from liability
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B u t even i f  com plete or partial im m u n ity  is n ot available to a p u b lic  defender, assigned 

counsel, o r contract law yer, a defendant w h o  sues his or h er fo rm er law yer fo r  m al­

practice is still u sually  con fron ted  w ith  m ajo r obstacles. Forem ost am on g these is the 

“exoneration  ru le,” pu rsu an t to w h ich , in  a m ajo rity  o f  ju risd iction s, a defendant m ust 

o btain  either post-con viction  re lie f or establish actual innocence o f  the crim e fo r  w h ich  

he or she w as con victed .167 A s one court has explained :

[P ]erm ittin g a convicted  crim inal to pursue a legal m alpractice claim  

w ith o u t requiring p ro o f o f  innocence w o u ld  allow  the crim inal to profit 

b y  his ow n  frau d , or to take advantage o f  his ow n  w ron g , o r to fo u n d  [a] 

claim  u p on  his in iquity, o r to acquire p ro p erty  b y  his ow n  crim e. A s such, 

it is against p u b lic  p o licy  fo r  the su it to con tin ue in  that it “w o u ld  indeed 

shock the p u b lic  conscience, engender disrespect fo r  courts and generally  

discredit the adm in istration  o f  ju stice .” 168

A  few  states, how ever, have rejected the prevailing  v ie w  and have h eld  that successful 

post-con viction  re lie f o r a sh ow in g o f  innocence is n ot a prerequisite fo r  m ain ta in in g  a 

cla im  fo r legal m alpractice based u p on  negligent representation .169

under California law); Reese v. Danforth, 406 A.2d 735, 739 (Pa. 1979) (“ [W]e hold that once the 
appointment of a public defender in a given case is made, his public or state function ceases and 
thereafter he functions purely as a private attorney concerned with servicing his client. His profes­
sional relationship with his client takes on all the obligations and protections attendant upon a 
private attorney-client relationship except one: the public pays his fee. In this respect, he is like the 
physician rendering professional services which are paid for out of public funds and, like that physi­
cian, he ought to be subject to liability for tortious conduct.”).

167 The difficulty that confronts the plaintiff is spelled out in the following passage:
In the majority of jurisdictions a plaintiff is barred from pursuing a criminal malpractice 
action if  that plaintiff has not first obtained post-conviction relief. In these jurisdictions, an 
unsuccessful effort at post-conviction relief operates as collateral estoppel for the criminal 
defendant seeking to bring a malpractice action against his former attorney ... . [I]n 
addition ... , many jurisdictions also require that a criminal malpractice plaintiff prove 
that the plaintiff was actually innocent of the charges against which the attorney defended 
him. These jurisdictions suggest that without a showing of actual innocence, the criminal 
malpractice plaintiff is the sole proximate cause of his predicament. Liability for any harm 
suffered by the criminal defendant is not, as a matter of law, extended to his lawyer, even if 
the lawyer performed incompetently.

Duncan, L iability  o f Crim inal Defense A ttorneys, supra note 150, at 32-33, 37-38. A  state-by- 
state chart, depicting whether either post-conviction relief or actual innocence must be established 
by a malpractice plaintiff, current as of April 30, 2005, is contained in Lachman, Malpractice Claims, 
supra note 158, at 6. See also Johanna M. Hickman, Recent Developments in the Area o f Criminal 
Malpractice, 18 Geo. J. Legal E thics 797 (2005); Meredith J. Duncan, Criminal Malpractice: A  
Lawyer’s Holiday, 37 Ga. L. Rev. 1251 (2003).

168 State ex rel. O’Blennis v. Adolf, 691 S.W.2d 498, 504 (Mo. Ct. App. 1985) (quoting In re Estate of 
Laspy, 409 S.W.2d 725 (Mo. Ct. App. 1966)).

169 See, e.g., Gebhardt v. O ’Rourke, 510 N.W.2d 900 (Mich. 1994); Silvers v. Brodeur, 682 N.E.2d 811 
(Ind. Ct. App. 1997).
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Successful Malpractice Claims Against Defense Lawyers

D esp ite  obstacles in  m ain ta in in g  m alpractice law suits, there is considerable evidence 

th at defendants som etim es succeed in su ing th eir fo rm er defense law yers. F inancial 

recoveries are possib le w h en  defendants are locked  up fo r  con d uct that does not 

constitute a crim e, b ut defense counsel n eg ligen tly  fails to determ ine this. Som etim es 

defense counsel’s negligence relates to advice given  to the defendant about the effects o f  

p lead in g g u ilty  o r about sentencing options. B u t recoveries are p ro b ab ly  m ost com m on  

in  cases in  w h ich  defendants are fo u n d  to be in n ocen t o f  the un d erly in g  offense and 

counsel neg ligen tly  h an d led  the client’s case. W h atever the basis fo r  recovery, research 

into this area is d ifficu lt because m an y  m alpractice law suits are settled, and the facts o f  

the cases and settlem ent am ou nts are n ot p u b lic ly  disclosed.

E xam p les o f  reported m alpractice decisions in  w h ich  persons w ere w ro n g fu lly  incarcer­

ated fo r  con d u ct that w as not illegal under state law  are Taylor v. D a vis170 and R o w ell 

v. H o lt.171 There w as no oversight o f  the defense services p rovid ed  in Taylor, whereas 

R o w ell is a startling exam ple o f  w h at can h appen  w h en  vertical representation (i.e., 

con tin uous representation b y  the sam e law yer) is absent. B o th  cases reflect grossly  

in com peten t defense services.

In  the Taylor case, p la in tiff  filed  a m alpractice action  against his fo rm er law yers, one 

o f  w h o m  represented h im  at trial and the other on  appeal. In  the u n d erly in g  crim inal 

case, p la in tiff, w h ose V irg in ia  driver’s license w as suspended, w as charged w ith  d rivin g 

a m op ed  in  v io lation  o f  his license suspension. H ow ever, the operation  o f  m opeds 

w as specifically  exem pted b y  V irg in ia  law  fo r those w ith  a suspended driver’s license, 

a fact the p la in tiff  reported to his appo in ted  defense law yer w h o  failed  to advise the 

trial court o f  the exclusion . P la in tiff  w as con victed  at a bench trial and sentenced to 

sixty days in  ja il p lus $ 10 0  and cou rt costs. R em arkably, a new  law yer appoin ted  fo r 

appeal insisted that “p la in tiff  . . .  w as incorrect, that he h ad  no appealable issue . . .  .” 172 

N evertheless, w ith  the agreem ent o f  the local prosecutor, p la in tiff  con vinced  the trial 

cou rt to vacate his con viction  and refu nd  all fines and court costs. In  ligh t o f  these 

facts, the V irg in ia  Suprem e C o u rt  h eld  that “p la in tiff  in  this appeal d id  n ot participate 

in  an illegal act and, therefore, i f  he is able to recover ju d gm en ts against his fo rm er 

attorneys, he w ill n ot profit fro m  the com m ission  o f  an illegal act.” 173

The R o w ell case in vo lved  an appeal fro m  a m alpractice ju d g m en t rendered against 

a p u b lic  defender office in  w h ich  the p la in tiff  w as aw arded $504 fo r  loss o f  earn ing 

capacity  and $ 16 ,50 0  fo r  m ental anguish, pain , and su ffering due to  his w ron g fu l

170 576 S.E.2d 445 (Va. 2003).
171 850 S.E.2d 474 (Fla. 2003).
172 576 S.E.2d at 446.
173 Id . at 447.
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incarceration . In  the un d erly in g  crim inal case, p la in tiff  w as charged w ith  being a felon  

in  possession o f  a firearm , in  v io latio n  o f  F lo rid a  law. O n  Ju ly  7 , the d ay  fo llo w in g  his 

arrest, p la in tiff  im m ed iate ly  advised his assistant p u b lic  defender th at his civil rights 

h ad  been restored, and he gave his law yer a d ocu m en t th at proved  he w as correct and 

thus p erm itted  to possess a firearm . H ow ever, the p u b lic  defender failed  to present the 

d ocum en tation  either to the prosecutor o r to the court, so the defendant rem ained 

in  custody. O n  Ju ly  12 , the next assistant p u b lic  defender assigned to represent the 

p lain tiff, as part o f  the office ’s zone representation system , review ed P la in tiff ’s case 

file. H ow ever, the file d id  n ot contain  the d ocu m en t show ing p la in tiff’s restoration 

o f  rights. C onsequently , p la in tiff ’s second law yer delayed m eeting w ith  his n ew  client 

u ntil Ju ly  18. W h en  this m eetin g occurred , p la in tiff  gave his new  p u b lic  defender a 

co p y  o f  his d ocu m en t show ing that his rights h ad  been restored and w ith in  tw o days 

his p u b lic  defender arranged fo r  his release fro m  custody. In  sustain ing the ju ry ’s aw ard 

in  this case fo r psychological in jury, the F lo rid a  Suprem e C o u rt  offered the fo llo w in g  

assessm ent:

O u r h o ld in g  to d ay  is lim ited  to m atters in vo lv in g  w ron g fu l . extended 

pretrial con fin em en t w h ere the incarcerated in d iv id u al’s a ttorn ey hold s the 

k ey  to freedom , but fails to deliver m aterial to a ju d g e  as instructed, and 

either discards or m isplaces the evidence. It is b eyon d  dispute that R ow ell 

w as in n ocen t o f  the crim e charged, should  not have been arrested, and 

w as w ro n g fu lly  con fin ed  on  a co n tin u in g  basis in  pretrial detention  . .

T o  obtain  his client’s release, R o w ell’s a ttorn ey here needed on ly  to deliver, 

transm it, o r h an d  over to the ju d ge the d ocu m en t w h ich  he h ad  been p ro ­

v id ed  and w h ich  he h eld  in  his hands. T h e attorn ey s im p ly  and com pletely  

fa iled  to fo llo w  th rough  or do an yth in g . . .  .174

Seem in gly  the best source o f  in form ation  respecting settlem ents and verdicts in 

crim inal defense m alpractice cases is contained  in  an article posted  on  the Internet and 

w ritten  b y  law yers fro m  a law  firm  th at represents m alpractice insurers.175 T h e article 

begins w ith  a w arn in g  to crim inal defense law yers:

A  review  o f  recent professional liab ility  cases over the past five years p ro ­

vides a ch illin g  exam ple o f  the types and m agn itu d e o f  legal m alpractice 

claim s crim inal defense law yers m ust battle . . E ven  the m ost routine

cases can result in  sign ificant p la in tiff’s verdicts w h en  the attorn ey sim p ly

174 850 S.E.2d at 480-481.
175 Joyce F. Clough, Barrett A. Breitung, and Charlene R. Ryan, Criminal Defense Attorneys Face High 

Dollar Malpractice Claims, available at http://www.cemins.com/crimdefarticle.pdf. A  note at the 
end of the article states that the authors are employed by the law firm of Lord, Bissell and Brook in 
Chicago and represent Underwriters at Lloyd’s, London, and other London market companies in 
insurance coverage matters involving professional malpractice claims. The article is undated and does 
not appear to have been published anywhere except on the Internet.
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has not been able to devote the tim e to  the case that h in dsigh t deem s 

app rop riate.176

T h e article then sets forth  the facts o f  tw en ty-eigh t m alpractice cases that w ere either

settled or tried  and resulted in  ju ry  verdicts favorab le to the plaintiffs. H ere is a sam ple

o f  som e o f  the cases presented in  the article:

■  P lain tiff, a seventy-seven-year-old  great grandm other, p led  g u ilty  to end angering 

the w elfare o f  a ch ild  u p on  the advice o f  defense counsel. C o u n se l assum ed that 

defendant w o u ld  receive prob ation , b ut instead she w as sentenced to three years 

im p risonm en t. “ P la in tiff’s defense counsel d id  n ot investigate the u n derlyin g 

charge, in terv iew  w itnesses, obtain  crucial docu m ents or discuss w ith  p la in tiff  the 

prosecution ’s burden o f  p ro o f and h er possib le defenses.” 177 In  fact, the charges w ere 

n ot w ell foun d ed , and a k ey  w itness recanted testim on y given  at trial. Th is cam e to 

ligh t w h en  new  counsel w as retained w h o  investigated the case and succeeded in 

getting the con viction  reversed. P lain tiff, w h o  served one year in  prison , sued her 

first defense attorney, and the ju ry  returned a ju d g m en t o f  $ 1 .7 7  m illion .

■  P lain tiff, charged w ith  drug  traffick ing, in form ed  officials that he w as m isidentified  

and innocent. H is appo in ted  defense attorney d id  n ot appear at defen dan t’s ar­

ra ignm ent or at tw o subsequent hearings and failed  to com m un icate p ro m p tly  w ith  

his client. “ N e a r ly  tw o m onths after . . .  [P la in tiff  s] arrest, the attorn ey m et w ith  

P la in tiff  w h o  in form ed  h im  that he w as n ot the in d ivid u al sought b y  the police.

The attorn ey d id  n oth ing , except determ ine the case w o u ld  require m ore hours 

than  his contract allow ed and therefore requested that the case be reassigned.” 178 

Subsequently, a n ew  attorn ey investigated the case and arranged fo r P la in tiff’s 

release w ith in  a m onth . B y  that tim e, P la in tiff  h ad  been in  cu stod y  fo r fo u r m onths. 

A  m alpractice law suit against P la in tiff’s first attorney proceeded to trial, b ut w as 

settled before verdict fo r  $4 50 ,0 0 0 . C o sts  o f  d efen d in g the m alpractice action 

totaled $7 6 ,0 0 0 .

■  In  another case in vo lv in g  m istaken  id entification , P la in tiff  w as incarcerated fo r  n ine 

w eeks before defense counsel investigated his client’s contention  that the police had 

the w ron g  person  in  custody. P la in tiff’s m alpractice action  against his defense law yer 

w as settled fo r $55,000 . D efen se costs totaled $ 14 ,0 0 0 .

■  P la in tiff  w as arrested on  a traffic v io latio n  and m istaken  b y  the po lice as the suspect 

in  a rape based on  a com posite draw in g posted  at the po lice  station. P la in tiff was 

then  id entified  b y  the rape v ic tim  and charged w ith  sexual assault. A t trial, defense 

counsel d id  n ot request a continuance w h en  a k ey  alib i w itness w as unavailable on

176 Id. at 1.
177 Id . at 2.
178 Id .
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the m o rn in g  o f  trial. D efen se counsel also d id  not pursue advanced D N A  testing, 

although he w as advised that m ore conclusive D N A  testing m igh t be possible. 

“ P la in tiff  w as convicted  and sentenced to 19 years in prison . D N A  testing eventu­

ally  ru led out p la in tiff  as a suspect and the con viction  w as overturned fo u r  years 

later.” 179 P la in tiff’s m alpractice action  against his defense law yer, w h o d id  not carry 

m alpractice insurance, resulted in  a ju ry  verdict o f  $ 2 .6  m illion .

■  P la in tiff  w as convicted  o f  aggravated arson. A  defense attorney w as appoin ted  to 

handle P la in tiff’s appeal b ut failed  to p erfo rm  an y  w o rk  on  the case, w h ich  resulted 

in  the appeal’s dism issal. P la in tiff  w as then  sentenced to prison . “ T w o years and 

n ine m onth s later, an assistant p u b lic  defender discovered that the statute pursuant 

to w h ich  the p la in tiff  h ad  been convicted  h ad  been invalidated  six m onth s before 

p la in tiff’s tria l.” 180 A ccord ingly , the p u b lic  defender m oved to vacate the con vic­

tion , the State confessed error, and P la in tiff  w as released fro m  prison . In  a law suit 

against his appellate counsel, P la in tiff  w o n  a m o tio n  fo r  su m m ary  ju d gm en t. A  trial 

w as then  con d ucted  on  the issue o f  dam ages, resulting in  an aw ard fo r  P la in tiff o f

$ 2 4 4 ,3 3 2 .

T he authors offer th eir advice to crim inal defense practitioners at the conclusion  o f  the 

article:

A s  these cases dem onstrate, . crim inal defense attorneys are exposed 

to situations w ith  the potential to spark dangerous m alpractice claim s.

S eem in gly  routine m atters can be a m in efie ld  o f  danger fo r  b usy  defense 

attorneys . . .  . The m agnitud e o f  these prob lem s m ay n ot be w id e ly  kn ow n  

because m an y  cases involve confidential settlem ents entered into  p rio r 

to trial. C rim in a l defense attorneys consistently  face h igh  risks and high  

costs and can no lon ger afford  to practice w ith o u t professional liab ility  
p ro tectio n .181

179 Id . at 3.
180 Id . at 4.
181 Id. at 10.
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In the In trod u ction  to this b ook , I w on d ered  w h y  so few  defenders com plain ed  about 

th eir caseloads to supervisors and heads o f  defender program s the w a y  Pat did. R u les 

o f  ethics have lo n g  required law yers to refuse con tin ued  client representation i f  d o in g  

so w o u ld  vio late th eir professional du ty .1 Th is d u ty  w as em ph atically  rein forced  fo r 

those p ro v id in g  in d igen t defense services in  2 0 0 6  b y  the A B A ’s ethics o p in io n  dealing 

w ith  excessive caseloads.2

O th er defenders besides Pat have con ceivab ly  challenged th eir caseloads and were 

threatened w ith  term in ation  since the A B A ’s ethics o p in ion . Perhaps a few  defenders 

have even survived  w ith  th eir jobs after filin g  m otion s to w ith d raw  opposed  b y  the 

heads o f  th eir defense program s. H ow ever, i f  this has happened , it has escaped the 

attention  o f  the m edia and m a n y  others w h o carefu lly  m o n ito r in d igen t defense devel­

opm ents n atio n w id e.3 B u t regardless o f  w h eth er a few  m otion s to w ith d raw  have been 

filed  or som e law yers have been p erm itted  in fo rm ally  to reduce th eir caseloads, every 

day across the co u n try  litera lly  thousands o f  defenders are burdened  w ith  w a y  too 

m an y  cases.4 W h ile  I am  con fid en t that the overw h elm in g m ajo rity  o f  these law yers do

1 For discussion of professional responsibility rules and the mandatory duty of lawyers to take action 
when confronted with excessive caseloads, see supra notes 3-10 and accompanying text, Chapter 2. 
Before 1983, when the ABA Model Rules of Professional Responsibility were adopted, states adhered 
to an earlier ABA code of ethics, which contained similar requirements. See, e.g., ABA M odel o f 
Code o f Professional Responsibility, D R  2-110 (B)(2) (1981).

2 See supra notes 36-54 and accompanying text, Chapter 2.
3 For many years, I have subscribed to several news clipping services that gather stories about indigent 

defense in the United States. Almost every day, a story appears somewhere in the country about 
some facet of indigent defense. I also am in constant contact with staff and other persons associated 
with national organizations that deal with indigent defense, including the American Bar Association, 
the National Association of Criminal Defense Lawyers, and the National Legal Aid &  Defender 
Association. Yet, during the past twenty-five years, I have neither read nor heard of a single case any­
where in the country in which a defender, over the opposition of the head of the defender program, 
filed a motion to withdraw from a case due to an excessive caseload.

4 As for the number of public defenders in the United States, see supra note 12, Chapter 1. The excessive 
caseload issue sometimes arises when lawyers allege they are unable to proceed with a trial because 
they have a very heavy caseload and have had insufficient time to prepare. For example, in 2004,
Carol Huneke, an assistant public defender in Spokane, Washington, sought a continuance in a case 
set for trial, claiming that she needed more time to prepare and would be ineffective in her represen­
tation if  forced to proceed with the case. In support of her motion, she filed an affidavit with the trial 
judge that included, inter alia, a list of her 101 active felony cases, the staff size of the public defender’s 
office compared to the prosecutor’s office, and affidavits of her colleagues attesting to her diligence in 
defending her clients, steps needed to be taken to prepare the defendant’s case for trial, and the lack 
of sufficient support staff in the public defender’s office which impedes trial preparations. Although 
news reports indicated that the judge threatened Ms. Huneke with contempt, the judge ultimately 
granted the continuance that Ms. Huneke requested. See Kevin Blocker, Judge Lays Down the Law to 
Attorney, Spokesman-Review, March 2, 2004, available at http://news.google.com/newspapers?nid=0 
klj8wIChNAC&dat=20040302&printsec=frontpage. For discussion of a case in which an unprepared 
public defender was held in contempt because he refused to proceed to trial, see infra notes 120-128, 
Chapter 9.
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the best th ey  can fo r th eir clients u n der v e ry  d ifficu lt circum stances, th ey  do not seek 

to w ith d raw  fro m  cases as rules o f  professional con d u ct require.

In  2 0 10 , I spoke at a sym posium  sponsored  b y  the U n iversity  o f  M isso u ri Sch ool o f  

Law . The conference w as titled  “ B ro ke and B roken : C a n  W e F ix  O u r State Ind igent 

D efense System s?” D u rin g  m y  rem arks, I referred to M isso u ri’s State P u b lic  D efen d er 

agency, w h ich  began in 1982 and has been overloaded w ith  cases fo r  m an y  years.5 

Rhetorically , I asked the audience, w h ich  in clu d ed  p u b lic  defenders fro m  the M issou ri 

program , w hether, in  the h istory  o f  in d igen t defense in  M isso u ri, an y  p u b lic  defender 

h ad  ever com plied  w ith  the state’s rules o f  professional con d u ct and filed  a m o tio n  to 

w ith d raw  fro m  one or m ore cases as a result o f  an excessive caseload. W h ile  I h ad  not 

expected an answ er to m y  question , a m em b er o f  the audience, presum ab ly  an assistant 

defender em ployed  b y  the M isso u ri p rogram , shouted , “n o !”6

W h a t explains the failure o f  the vast m ajo rity  o f  defenders to act in  the face o f  exces­

sive caseloads? W h y  do th ey  n ot either in d iv id u a lly  o r perhaps as part o f  sm all groups 

file m otion s to w ith d raw  fro m  som e o f  th eir cases, even i f  th ey lack  m an agem en t’s 

perm ission  to do so? A s this ch apter explains, the answ er lies in  princip les o f  social 

psych o logy  and the organizational culture that perm eates defense program s.7

5 In 1993, following a site visit to the Missouri program, a report of The Spangenberg Group con­
cluded that defenders in Missouri believe that “without additional resources, they will not be able 
to provide competent representation to their clients. We echo this sentiment in very strong terms.” 
See The Spangenberg Project, The C en ter fo r  Justice, Law and Society at G eorge Mason 
U niversity, Assessment o f th e  M issouri State Public D efender System 4 (2009). In fact, 
the caseload problem in Missouri has persisted for years. However, the leadership of the Missouri 
program is now challenging its caseloads and in December 2009, the Missouri Supreme Court 
acknowledged the problem: “The public defender’s office ... is facing significant case overload prob­
lems. Its lawyers and its staff are overworked.” State ex rel. Missouri Public Defender Commission v. 
Pratte, 298 S.W.3d 870, 875 (Mo. 2009). This case and its aftermath are discussed in Chapter 7. See 
infra notes 85-103 and accompanying text.

6 No one contradicted the person who shouted “no” from the audience. Later in the day, an official of 
the Missouri program, who was present when “no” was shouted, spoke at the conference. This person 
did not suggest that the audience member had been incorrect or claim that motions to withdraw 
from cases had been filed. This story is recounted in Norman Lefstein, Commentary, 75 Mo. L. Rev. 
793, 798 (2010).

7 The initial focus of this chapter is on public defenders with excessive caseloads. Although assigned 
counsel and contract lawyers also sometimes have too many cases, as previously noted, the excessive 
caseload problem is usually easier for them to resolve. These lawyers can refuse to enter into contracts 
that will require them to represent too many clients for too little compensation, and assigned counsel 
are normally better able to resist court assignments than are public defenders and the agencies for 
whom they work. See also supra note 8, Introduction, and supra note 22, Chapter 1, and accompany­
ing text.
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A. Social Psychology
To understand w h y  defenders are w illin g  to accept excessive caseloads and rarely 

com plain , it is im p ortan t to appreciate a b o d y  o f  sch olarly  w o rk  related to  the practice 

o f  law, albeit n ot d irectly  dealing w ith  in d igen t defense or excessive caseloads. A  good  

starting p o in t is an essay o f  Professor D a v id  L u b an , w h o  notes that, w h ile  rules o f  eth­

ics ap p ly  to in d ivid u al law yers rather than  to law  firm s,8 the im p ortance o f  the law  firm  

to the decision -m akin g o f  ind ividu als cannot be ignored:

Psychologists, organ ization  theorists, and econom ists all k n o w  that the 

dynam ics o f  in d ivid u al decision  m ak in g  change dram atically  w h en  the 

in d ivid u al w orks in  an organizational setting. Loyalties becom e tangled , 

and personal resp onsib ility  gets diffused  . . .  . C h a in s o f  co m m an d  n ot on ly  

tie peop le ’s hands, th ey  fetter th eir m inds and consciences as w ell . . N o

d ilem m a causes [m y students] m ore an xiety  than  the prospect o f  being 

pressured b y  th eir boss to do som eth ing unethical. N o t  o n ly  do th ey  w o rry  

abou t losing th eir job s i f  th ey  d e fy  th eir boss to do the right th in g, th ey 

also fear th at the pressures o f  the situation  m igh t u n derm in e th eir ab ility  

to k n o w  w h at the right th in g  is.9

Professor L u b an  illustrates his p o in t about the pow er o f  organizations and h ierarch y 

w ith  several exam ples. F irst, he recalls a w ell-kn o w n  antitrust law suit in  w h ich  a senior 

p artn er in  a large N e w  York  law  firm  com m itted  obvious p erju ry  in  the presence o f  an 

associate, b ut the associate to o k  no action  to correct the testim o n y except to w arn  the 

partner in  a w h ispered  conversation  as it w as occurring. T h e associate’s exp lanations fo r 

w h y  he d id  n o th in g  add itional in c lu d ed  references to “ h ierarchy: the g u y  w as his boss. 

Second , to personal loyalty: the g u y  w as a great guy. T h ird , to helplessness: . [the 

law yer] h ad  no idea w h at to do. Fourth , . . .  [the lawyer] cou ldn ’t believe it. H e  kept 

th in k in g  there m ust be a reason.” 10

Professor L u b an  also discusses the M ilg ra m  experim ents dealing w ith  w ron g fu l obed i­

ence to auth o rity  con d ucted  at Yale U n iversity  in  the 1960s. In  these experim ents, 

vo lunteers w ere recruited in response to new spaper advertisem ents and in vited  to 

participate in  a stu dy o f  the effect o f  pu n ish m en t on  m em o ry  and learn ing. O n e o f  the 

volunteers— the “ learner”— w as to m em orize w ord -pairs, w h ile  the other vo lunteer—  

the “teacher”— w o u ld  adm in ister electric shocks in  the event o f  w ro n g  answers. The

8 Although inconsistent with the ABA Model Rules of Professional Conduct, there are at least two 
states in which a “law firm” can be found to have breached ethical duties. See N.Y. Rules Prof. 
C onduct R. 5.1, 5.3, 5.4; N .J. Rules Prof. C onduct R. 5.1, 5.3, 5.4.

9 David J. Luban, The Ethics o f Wrongful Obedience, E thics in Practice 94 (Deborah L. Rhode, ed., 
2000).

10 Id . at 95.
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learner, how ever, w as actually  a confederate o f  the “o ffic ial” con d u ctin g  the experim ent 

and prepared  to give in tentional w ron g  answ ers and to feign  pain  w h en  the teacher be­

lieved electric shocks w ere bein g adm inistered . The person  con d u ctin g the experim ent 

exuded authority, dressed in  a g ray  lab coat. B efore the experim ents began, teachers 

w ere show n the “shock m ach in e,” w h ich  h ad  th irty  sw itches, w ith  voltage ranging fro m  

15 to 450. F ro m  375 to 425 volts, the m ach ine w as m arked “ D an g er Severe S h o ck .” A n d  

fro m  435 to 450  volts, the m ach ine w as m arked “X X X ” in  red.

O n ce the experim ents started, learners w ere strapped to th eir seats, and as the voltage 

w as increased because o f  w ron g  answ ers, the learners scream ed, in d icated  that th ey had 

heart problem s, and in  other w ays m ade it clear that th ey  w an ted  the experim ents to 

end. B u t the officials adm in istering the experim ent to ld  the teachers that it w as im p or­

tant that th ey  continue. In  the end , 63%  o f  the teachers com p lied  w ith  the experim ent 

all the w a y  to 450 volts, and replications o f  the experim ent in  other countries y ield ed  

sim ilar results.

So w h at does the failure to report p e rju ry  o f  a sen ior partn er and the M ilg ram  experi­

m ents have to do w ith  the failure o f  defenders to resist excessive caseloads? Surely  the 

failure to resist excessive caseloads is not the m oral equ ivalent o f  fa ilin g  to report per­

ju ry  or in flictin g  electrical shocks on  in n ocen t persons risk ing serious b o d ily  in ju ry  or 

death. Professor L u b an  w o u ld  n ot disagree, but he does m ain tain  “that i f  an ord in ary  

person ’s m oral ju d g m en t can be corrup ted  to the p o in t o f  failure even about som eth ing 

as . shockin g an in n ocen t experim ental person  to death!— it is en tirely  plausib le to 

th in k  th at the sam e organizational and psych ological forces can corrup t ou r ju d g m en t 

in  lesser situations. T h e extrem e situations illum in ate th eir o rd in ary  counterparts even 

if, in  the m ost obvious w ays, th ey are u tterly  un like th em .” 11

Professor L u b an  is n ot alone in  draw in g u p on  psych ological studies to understand 

the reason that subord inate law yers are reluctant to challenge the auth ority  o f  those 

in  charge o f  law  firm  m anagem ent. C it in g  som e o f  the sam e research u p on  w h ich  

Professor L u b an  relies, Professor A n d re w  Perlm an offers observations about pressures 

on law yers to co n form  th eir con d u ct to the w ishes o f  law  firm  supervisors regardless o f  

the rules o f  professional conduct:

[R]esearch in  the area o f  social p sych o lo g y  suggests that, in  som e contexts, 

a subord inate law yer w ill o ften  co m p ly  w ith  uneth ical instructions . . .  .

Th is basic, but crucial, insigh t into h u m an  beh avior suggests that there is 

o ften  a sign ificant gap betw een w h at the legal ethics rules require and h ow  

law yers w ill typ ically  behave. Indeed, law yers w ill too often  o b ey  ob viou sly  

uneth ical o r illegal instructions or fail to report the w ron g d o in g  o f  other 

law yers . .

11 Id. at 105.
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Studies on co n fo rm ity  and obedience suggest that professionals, w h o m  

w e w o u ld  o rd in arily  describe as “ h onest,” w ill often  suppress th eir ind e­

p en den t ju d g m en t in  favo r o f  a grou p ’s o p in io n  or offer little resistance in 

the face o f  illegal o r uneth ical dem ands. These studies dem onstrate that 

w e ascribe too m uch  w eigh t to p erson ality  traits like honesty, and that 

contextual factors have far m ore to do w ith  h um an  beh avior than  m ost 

peop le recognize . .

R ecall that num erous factors con tribute to conform ity, in c lu d in g  the size 

o f  the group, the level o f  unanim ity, the am b igu ity  o f  the issues involved , 

group cohesiveness, the strength o f  an in d iv id u al’s co m m itm en t to the 

group, the person ’s status in  the group, and basic in d ivid u al tendencies, 

such as the desire to be right and to be liked.

A ttorn eys typ ica lly  w o rk  in  settings w here other group m em bers, such 

as sen ior partners o r corporate executives (e.g., in -house counsel jobs), 

contro l the professional fates o f  subordinates, a con d ition  that increases 

the likelih oo d  o f  conform ity. So , fo r  exam ple, . . .  yo u n g  law yer[s] . . .  feel 

a pow erfu l, th ough  perhaps unconscious, urge to con form , especially 

given  . troub le fin d in g  a jo b  and . sign ificant financial burd ens.12

B u t w h at i f  the law yer engages in  con d u ct fo r  w h ich  d isc ip lin ary  sanction  is a real pos­

sibility? Professor Perlm an concedes th at the “pow erfu l concern  fo r  professional sur­

vival m igh t tru m p the other social forces that favor obedience and co n fo rm ity  . . .  .” 13 
W h ile  this is Professor Perlm an’s speculation , it sounds right. D efen d ers w o u ld  like ly  

be far less w illin g  to accept excessive caseloads i f  th ey  kn ew  th ey  w o u ld  lik e ly  be 

discip lined. A s noted  in  C h a p ter 3, how ever, w h ile  som e law yers have been d iscip lined  

fo r  con d u ct arising out o f  h an d lin g  too m a n y  cases, the n u m b er o f  such instances is 

relatively sm all, and v irtu a lly  n one o f  th em  have invo lved  law yers fro m  p u b lic  defender
14p ro g ram s.14

M oreover, m an y  law yers in vo lved  in  serious w ro n g d o in g  do n ot have a go o d  grasp o f  

the ethical problem s th ey  encounter. Professor Leslie L evin  explains that in  m ost o f  

the cases “the law yers do not see the problem s w ith  th eir m iscond uct at the tim e that 

th ey are engaging in  it and are unable to acknow led ge th at w h at th ey  d id  w as eth ically  

p rob lem atic even once th ey  fin d  them selves in  d iscip line proceed ings. Instead, th ey 

engage in  p ro fo u n d  ‘se lf d ecep tion .’ ” 15 I f  this is true o f  law yers engaged in  b latant

12 Andrew M. Perlman, Unethical Obedience by Subordinate Attorneys: Lessons from Social Psychology, 3 
H o fstra  L. Rev. 451, 451-453, 460-461 (2007).

:3 Id. at 469.
14 See supra notes 20-40 and accompanying text, Chapter 3.
:5 Leslie C. Levin, Bad Apples, Bad Lawyers or Bad Decisionmaking: Lessons from Psychology and from 

Lawyers in the Dock, 22 Geo. L. J. 1549, 1552 (2009). [hereinafter Levin, Bad Apples]. The article
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ethical m iscond uct, is it an y  w o n d er that p u b lic  defense law yers, w h o  are gen uin ely  

try in g  to assist clients, have little d ifficu lty  rationalizing th eir beh avior w h en  th ey  are 

overw h elm ed  w ith  too m an y  cases?

M u ch  like Professor Perlm an, Professor L ev in  em phasizes several considerations rel­

evant to the w illingness o f  defenders to take on  too m uch  w o rk . F o r exam ple, she notes 

th at “ [p]sychologists have fo u n d  th at m oral beh avior o f  ind ividuals is d isconnected  

fro m  m oral reasoning.” 16 A lso , like Professor L u b an , Professor L ev in  notes th at “ [l]aw- 

yers learn fro m  other law yers” and that “ [t]he psychological pressure on  the in d ividual 

to  co n fo rm  to the beh avior o f  a group can be p ow erfu l.” 17

Sim ilarly , Professor A le x  L o n g  points out “that the culture and structure o f  a law  

firm  m ay  have a p ro fo u n d  in fluence on  the professional eth ics o f  its in d ivid u al law ­

yers . . .  .” 18 H e  continues w ith  the fo llo w in g  observation :

O v er tim e, organizations develop th eir ow n cultures, w h ich  m a y  shape 

the values o f  those w ith in  the organization . A t the b egin n in g o f  a law yer’s 

career in  a law  firm , it is natural to lo o k  to others to develop a sense o f  the 

prevailing  norm s w ith in  the organization . R ecen t law  school graduates 

in  particu lar lo o k  “up and aroun d ” in  order to learn w h at is expected o f  

th em .19

This d iscussion is n ot in tend ed  as ju stification  fo r the failure o f  defenders to file m o ­

tions to w ith d raw  w h en  th ey  cannot p ossib ly  adequately  represent all o f  th eir clients, 

but to help understand th eir failure to act. O bviously , w e should  not be surprised 

w h en  p u b lic  defenders, w h eth er n ew  to the practice o f  law  or seasoned veterans, go 

alon g w ith  excessive caseloads and disregard th eir duties under rules o f  professional 

conduct.

B. Organizational Culture
The discussion u ntil n ow  has sought to explain  w h y  subordinate law yers, in fluen ced  b y 

the pow er o f  the group and other factors, are w illin g  to  accept unreasonable caseloads, 

even i f  it m eans ign orin g  th eir ethical duties. W h ile  countless reports have docum ented

is a book review essay of R ichard L. Abel, Lawyers in th e  Dock: Learning from  A ttorn ey 
D isciplinary Proceedings (2008). The ethical violations of the lawyers discussed in Abel’s book 
included neglect of client matters, lying, fabrication of documents, and fee-related misconduct. See 
Levin, Bad Apples, at 1551-1552.

16 Id. at 1553.
17 Id. at 1556-1557.
18 Alex B. Long, Whistleblowing Attorneys and Ethical Infrastructures, 68 Md. L. Rev. 786, 791 (2009).
:9 Id. at 793.
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excessive caseloads and other deficiencies in  p u b lic  defense, n one has analyzed fro m  a 

social p sych o logy  perspective the w illingness o f  defenders to take on  m ore w o rk  than  

th ey  can com peten tly  h andle. H ow ever, re ly in g u p on  princip les o f  organizational 

culture, Professor Jo n a th a n  R a p p in g  has explored  defense services furn ish ed  b y  the 

O rleans In d igen t D efen d er Program  (O ID P ) in  p re-K atrin a  N e w  O rlean s.20

D raw in g  u p on  the w o rk  o f  business school professors, Professor R a p p in g  offers a defi­

n itio n  o f  “organizational cu lture” :

T h e deepest and m ost engrained level [o f organizational culture] is in  the 

tacit assum ptions shared b y  the m em bers o f  the group. A t this level, the 

m em bers w o rld  v iew  is so taken  fo r granted  that there is little variation  

am on g them . Indeed, m em bers w o u ld  have trouble articu lating w h at th eir 

w o rld  v ie w  is. W h en  asked w h y  th ey  behave a certain w a y  the response 

m igh t s im p ly  be “th at’s h ow  th ings are done aroun d here.”21

A s app lied  to p u b lic  defense program s, culture includes the practices and characteris­

tics o f  the p rogram  and the view s that law yers and m anagem ent h ave about them . The 

w a y  in  w h ich  law yers and m anagem ent regard caseloads is an im p ortan t com p on en t o f  

a defense p rogram ’s overall culture.

W h en  H u rrican e K atrin a  struck the Lou isian a  coast on  A u g u st 29, 2005, the O ID P  in 

N e w  O rleans w as staffed b y  part-tim e p u b lic  defenders w ith  extrem ely h igh  caseloads 

and p lagu ed  w ith  num erous other deficiencies. In  O cto b er 20 0 6 , Professor R a p p in g  

becam e person ally  fam iliar w ith  the O ID P , alth ou gh  the in d igen t defense practices 

th at he describes predated  his arrival b y  m an y  years.22 Professor R a p p in g  discusses the 

problem s in  p ro v id in g  defense services before K atrin a  and th eir acceptance o f  th em  b y  

the p u b lic  defenders em ployed  b y  the program . In  d o in g  so, the organizational culture 

o f  the N e w  O rlean s’ defender program  clearly  em erges.

20 Jonathan A. Rapping, Directing the Winds o f Change: Using Organizational Culture to Reform Indigent 
Defense, 9 Loy. J. Pub. Int. Law 177 (2008) [hereinafter Rapping, Winds o f Change]. Professor 
Rapping worked in the defense program in New Orleans as part of a new management team from 
October 2006 through June 2007. Id. at 181.

21 Id. at 202. See also Edgar A. Schein, Three Cultures o f Management: The Key to Organizational 
Learning, 38 M IT Sloan Mgmt. Rev. 9, 11 (1996) (“A culture is a set of basic tacit assumptions about 
how the world is and ought to be that a group of people share and that determines their perceptions, 
thoughts, feelings, and to some degree, their overt behavior.”); Gregory S. McNeal, Organizational 
Culture, Professional Ethics and Guantanamo, 47 Case W. Res. J. In t’l  Law 125, 126 (2009) 
(“Organizational cultures are slowly evolving reflections of the shared and learned values, beliefs, and 
attitudes of an organization’s members.”).

22 For example, Professor Rapping cites a 1997 study of The Spangenberg Group, which states that “con­
ditions in the OIDP ‘are often significantly below the standards of almost all of the public defender
programs across the country we have visited in the past five years.’” Rapping, Winds of Changes,
supra note 20, at 183 n. 11.

1 0 2



Chapter 4 : Understanding Lawyer Behavior: Why Leadership Matters

Professor R a p p in g  identifies fo u r m ajo r structural prob lem s o f  the defender program  in 

N e w  O rleans. F irst, the agency’s board  o f  directors w as contro lled  b y  the city ’s crim inal 

court judges, w h o  m ade all appointm ents to the board. A ccord ingly , w h en  judges 

w ere faced  w ith  defense law yers deem ed to be too zealous in  representing th eir clients, 

the judges w ere able to  arrange fo r the law yers to be reassigned or even term in ated .23 

Second , law yers w ere assigned to ju dges’ courtroom s, lead in g defenders to feel an 

“allegiance to judges over th eir ow n  clients.” 24 In  add ition , after th eir arrest, unless 

a defendant cou ld  afford  a law yer, th ey  typ ica lly  spent fo rty-five  to sixty  days in  ja il 

w ith o u t an y  defense representation w h ile  the p rosecutor’s office decided w h ich  charges 

to  file .25 P u b lic  defenders accepted these delays and the absence o f  legal representation 

as norm al operating procedures.26 Finally, Professor R a p p in g  identifies the part-tim e 

status o f  the p u b lic  defenders as a fou rth  structural defect.27 S in ce the defenders w ere 

p a id  o n ly  $2 9 ,0 0 0  annually, th ey needed to supplem ent th eir incom es w h ich  m eant 

th ey  w ere “ less than  dedicated  to . . .  [their] p u b lic  defender clients.” 28

A m o n g  the program ’s m an y  other prob lem s, the office space w as terrible, electron ic 

databases w ere not fu rn ish ed , and there w as v irtu a lly  no support staff. There also w ere 

no tra in in g  program s fo r the law yers, and sta ff m eetings w ere not held. A n d , o f  course, 

the program  w as w o e fu lly  und erfu n d ed , w h ich  led to out-o f-con tro l caseloads.29 A s 

noted  b y  Professor R ap p in g , “ [t]he law yers carried caseloads o f  6 0 -9 0  cases at a tim e, 

an extraord in ary  n u m b er given  that th ey  w ere part-tim e p u b lic  defenders . . .  .” 30 

T he caseloads o f  the law yers h an d lin g  capital cases w ere even w orse as “each handled  

approxim ately  20  such cases per year, and few  used experts in  th eir representation .” 31 

M oreover, the law yers rarely saw  th eir clients outside o f  court and d id  m in im al pretrial 

preparation  o f  th eir cases.32

In  the early  1990s, w h ile  p u b lic  defense in  N e w  O rleans h ad  all o f  the fo rego in g  p ro b ­

lem s, a sole p u b lic  defender, R ic k  Teissier, practic in g in  one o f  the city ’s fe lo n y  courts, 

filed  a m otion  seeking to reduce his caseload and asking fo r other relief. Teissier’s 

m o tio n  led to State v. P eart,33 a 1993 L o u isian a  Suprem e C o u rt decision  on  the subject

23 Id. at 186-187.
24 Id. at 192.
25 Id. at 188.
26 Id. at 190.
27 Id. at 186.
28 Id. at 185 and 189.
29 Id. at 184-186.
30 Id. at 185.
31 Id. at 184.
32 Id . at 203.
33 621 So.2d 780 (La. 1993).
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o f  caseloads. W h ile  P ea rt is discussed in C h a p ter 7  dealing w ith  litiga tio n ,34 the case is 

im p ortan t to m ention  n o w  fo r  tw o reasons. F irst, it con firm ed  the extent o f  the case­

loads am on g O IP D  law yers, as w ell as other im p edim en ts to in d igen t defense in  the 

city ’s crim inal courts. In  its o p in io n , the Suprem e C o u rt  sum m arized the fin d in gs o f  

the trial judge:

A t  the tim e o f  his appoin tm ent, Teissier w as h an d lin g  7 0  active fe lon y  

cases. H is clients are rou tin ely  incarcerated 30 to 7 0  days before he m eets 

w ith  them . In  the p erio d  betw een Ja n u a ry  1 and A u g u st 1, 19 9 1, Teissier 

represented 418 defendants. O f  these, he entered 130  g u ilty  pleas at ar­

raignm ent. H e  h ad  at least one serious case set fo r  trial fo r  every  trial date 
d u rin g  th at p e rio d .35

T h e court then  described the lack  o f  adequate investigative assistance (three investiga­

tors to cover ten  different courts and m ore than  7 0 0 0  cases) as w ell as a total lack  o f  

fun d s fo r expert w itnesses. B ased  u p on  the trial record, the state’s h ighest cou rt “fo u n d  

th at . . .  the provision  o f  in d igen t defense services . . .  [in the crim inal court in  w h ich  

the action  w as filed] is in  m a n y  respects so lack in g  that defendants . are not likely  

receiving the effective assistance o f  counsel . . .  .” 36

P ea rt is also im p ortan t to m en tion  n ow  because it illustrates that occasionally  a p u b lic  

defender m ay actually  ob ject to his o r h er caseload and seek to  do som eth ing about 

it. R ic k  Teissier is one o f  those rare defenders w h o  protested his caseload and filed  a 

m o tio n  in cou rt w ith o u t the active su pport o f  his boss.37 W h ile  w ritin g  this chapter,

I p h o n ed  Teissier and asked h im  i f  he discussed his proposed  m otion  w ith  the head 

o f  the O ID P . H e  said that he d id  and that he w as given  no encouragem ent. T h e ch ie f 

d efender to ld  h im  that “the m otion  w as not a go o d  idea and n ot lik e ly  to succeed.” 38 

H ow ever, un like Pat w h ose story  is to ld  in  this b o o k ’s In trod u ction , the head  o f  the 

program  d id  n ot threaten to fire Teissier i f  he filed  his m o tio n .39

T he sign ificant im p edim ents in N e w  O rleans to p rovid in g  effective defense repre­

sentation id entified  in  the P ea rt decision  con tin u ed  fo r years afterw ards, all the w a y

34 See infra notes 10-12 and accompanying text, Chapter 7.
35 Peart, 621 So.2d at 784.
36 Id. at 791.
37 The motion was titled, “Motion for Relief to Provide Constitutionally Mandated Protection and 

Resources.” Essentially, the motion asked that the court find in advance of criminal convictions of 
defendants that Teissier was unable to provide effective assistance of counsel as required by the Sixth 
Amendment. Id . at 784. Another case in which a public defender objected to his caseload arose in the 
1980s and involved a lawyer employed by the New York Legal Aid Society. The dispute was resolved 
through an arbitration pursuant to the union contract applicable to the Association of Legal Aid and 
Attorneys and the Society. See infra note 8 and accompanying text, Chapter 5.

38 Telephone interview with Richard C. Teissier (March 31, 2010).
39 Id .
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th rough  K a trin a .40 In  Professor R a p p in g ’s op in ion , the structure o f  the justice system , 

its lack  o f  adequate fu n d in g  and various defects “ led  to law yers feelin g allegiance to 

ju dges over th eir ow n  clients,” 41 w h ich  m eant that law yers “sh ou ld  strive to fu lfill . . .  

[the ju dges’] w ish es.” 42 This v ie w  w as substantially  con firm ed b y  a stu d y o f  the N e w  

O rlean s program  con d u cted  approxim ately  six m onths after K atrin a , w h ich  conclud ed  

th at the p u b lic  defender attorney “tends to focus on  the preferences and w o rk  patterns 

o f  the particu lar ju d ge to w h o m  s/he is assigned and w ith  w h o m  s/he w orks every  day, 

rather than  on the in d igen t defendants w h o  pass th rough  the cou rt.” 43 In  order to 

reform  in d igen t defense in  such an en viron m en t, Professor R a p p in g  argues in add ition  

to  addressing fu n d in g  and structural problem s the “organizational cu lture” o f  such 
program s m ust ch ange.44

C. Change from the Top 

Changing Culture in General

W h en  K atrin a  struck in  2005, the N e w  O rlean s p u b lic  defense agency w as p ro b ab ly  as 

deficient as an y defender program  in  the country. Fortunately, p u b lic  defense in  N e w  

O rleans to d ay  is m uch  im p roved , because m ost o f  the m ajo r structural p rob lem s id en­

tified  b y  Professor R a p p in g  have been addressed. In  2 0 0 7 , pursuan t to a new  statute 

govern in g  in d igen t defense, the Lou isian a  P u b lic  D efen d er B oard  assum ed jurisd iction  

over defense services th rough ou t the state and local p u b lic  defender boards ceased to

40 See, e.g., N icholas Charkis, D. A lan  H enry and Randolph N. Stone, An Assessment o f th e  
Interm ediate and Longer-Term Needs o f th e  New O rleans Public D efender System (2006), 
[hereinafter N icholas Charkis e t a l., An Assessment].

41 Rapping, Winds o f Change, supra note 20, at 193.
42 Id . at 203.
43 N icholas Charkis et a l., An Assessment, supra note 40, at 11.
44 Rapping explains:

Efforts to reform any indigent defense system will obviously need to address financial 
shortcomings and structural impediments. But if  we do not change the underlying as­
sumptions that evolve from an underfunded, structurally corrupt system, reform cannot 
be achieved. While reformers have traditionally used legislative reform to target financial 
and structural problems, this avenue is incapable of addressing ... cultural factors ... . 
Unfortunately, leaders in the indigent defense arena are often blind to the profound link 
between organizational culture and effective leadership. Chief defenders are not to blame for 
this as circumstances pressure them to narrowly define their role as finding a way to survive 
in a world in which their lawyers carry overwhelming caseloads, are constantly dealing with 
profound budget shortages, and must tend to more immediate political firestorms.

Rapping, Winds o f Change, supra note 20, at 200.
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exist.45 N o  lon ger is there a board  o f  directors fo r  the N e w  O rleans program  appoin ted  

b y  and answ erable to  the city ’s crim inal cou rt judges. In  add ition , there are n o w  m an y 

few er part-tim e p u b lic  defenders,46 and those w h o rem ain provid e representation in 

o n ly  m isd em ean or and traffic cou rt cases.47 In  add ition , the agency’s fu ll-tim e law yers 

are p roh ib ited  fro m  representing private clients.48 Law yers also are no lon ger assigned 

to  courtroom s, and attorneys provid e con tin uous representation th rough ou t a case.49 

A lso , there is a n ew  agency director, a new  m anagem ent team , and m ore pu b lic  

defenders, m ost o f  w h o m  w ere n ot part o f  the fo rm er defender agency.50 T h e program  

even has a n ew  nam e— O rleans P u b lic  D efen d ers (O P D ). A lth o u gh  there are still 

delays before the prosecution  files charges against defendants, the d istrict a ttorn ey and 

the head o f  O P D  are w o rk in g  on  a p lan  to en d  the practice.51

G iv e n  the changes that have occurred  since 20 05, one w o u ld  expect a m uch  im p roved  

organizational culture exists in  the O rleans P u b lic  D efen d ers agency; law yers can 

n o w  treat th eir client’s rights as p aram oun t and be far less concerned w ith  satisfying 

the w ishes o f  judges. W h ile  ch an gin g the culture o f  an organization  is o ften  d ifficu lt 

and freq u en tly  m et w ith  resistance,52 change is facilitated  w h en  the head o f  the

45 See La. Rev. Stat. Ann. § 15:146 (West 2005 &  Supp. 2011). According to the LPDB Annual Board 
Report:

Effective August 15, 2007 ... all local public or indigent defender boards ceased to exist and 
the supervision and oversight of the local offices transferred to the new 15 member Louisiana 
Public Defender Board (LPDB). The seminal difference between pre and post August 15,
2007 indigent defense practice is LPD B’s active involvement in the oversight and supervi­
sion of the local offices and 501 (c)(3) not-for-profit corporations which provide representa­
tion to accused indigents.

LPDB 2009 Annual Board Report, at i (2009).
46 “The ... [Orleans Public Defenders agency] has 54 full-time attorneys, nine part-time attorneys. Id. at 

63i.
47 Telephone interview with Chris Flood, former Deputy Director, Orleans Public Defenders (April 5, 

20i0).
48 Id.
49 Id. The only exception is when a different lawyer provides representation at the initial presentment.
50 Id.
51 Id.
52 Based on the work of business school professors, Professor Rapping discusses the reasons that existing 

staff of an organization are often resistant to changes in the way business is conducted:
First, the resistant person, more focused on self-interest than the good of the organization, 
may fear the personal cost of change. Second, due to a lack of trust in leadership or a 
misunderstanding of the leader’s vision, s/he wrongly perceives that the cost of change will 
outweigh the benefits. Third, s/he may assess the situation differently than the leader and 
thus conclude that the organizational cost will be greater than the leader realizes. Fourth, 
s/he may fear s/he “will not be able to develop the new skills and behavior that will be 
required of [him or her].”

Rapping, Winds o f Change, supra note 20, at 215.
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organization  and m anagem ent team  are n ew  and able to w o rk  w ith  n ew  sta ff unac­

custom ed to the w ays th ings used to b e .53

Ju s t  as in  business organizations, change in  p u b lic  defender program s occurs w h en  

leaders have a clear idea o f  h ow  th ings should  operate. A s noted  b y  tw o p rom in en t 

em eritus professors o f  the H arvard  Business Sch ool, “ [l]eadership fro m  one or tw o 

peop le at the v e ry  top o f  an organ ization  seems to be an absolutely essential ingredient 

w h en  m ajo r cu ltural change occurs.” 54 B ased  u p on  th eir stu dy o f  successful businesses 

th at changed th eir organizational cultures, th ey  explain  h o w  it w as don e:

E ach  n ew  leader created a team  that established a new  vision  and set o f  

strategies fo r  ach ieving that v ision . E ach  n ew  leader succeeded in  persuad­

in g  im p ortan t groups and ind ividuals in  the firm  to com m it them selves to 

that new  d irection  and then  energized the personnel su fficiently  to m ake it 
h appen  . .55

W h ile  there are obvious differences betw een fo r-p ro fit com panies and p u b lic  defender 

program s dependent on  p u b lic  fun d s, both  leadership and the need fo r  v isio n  are 

prerequisites fo r  effecting change in  Professor R a p p in g ’s v iew .56 The leaders o f  B ro n x  

D efen d ers, w h ich  provides a m ore h olistic  m odel o f  defense services, agree: “ C h an g in g  

the culture o f  a p u b lic  defender office requires clear v ision , shared investm ent, and 

sustained m om en tu m  . . .  . T h e ch ie f defender and top m anagem ent m ust all share a 

un ified  vision  o f  w h at the office should  be.” 57

53 Rapping further notes:
In the struggle to build an organization that is receptive to and supportive of a new vision, 
the most obvious strategy is to hire new staff members who are neither invested in the old 
culture nor threatened by the prospect of change. This focus has obvious benefits; new 
employees will not come in with the assumptions that hamper change . . Bringing in
new personnel who do not share the existing assumptions will certainly reduce the resistant 
proportion of the workforce. However, while helpful, this will not be enough. The leader 
must find and bring on board new team members who embrace the new vision and either 
share, or are receptive to adopting, its underlying assumptions.

Rapping, Winds o f Change, supra note 20, at 212.
54 J ohn P. K otter and James L. H eskett, C orporate C ulture and Performance 92 (1992).
55 Id. at 84.
56 “The change process begins with the leader using a vision, or specific set of beliefs, to guide his or her 

efforts.” Rapping, Winds o f Change, supra note 20, at 204.
57 Robin Steinberg and David Feige, Cultural Revolution: Transforming the Public Defender’s Office, 29 

N.Y.U. Rev. Law & Soc. Change 123, 125 (2004). Ms. Steinberg is the Executive Director of Bronx 
Defenders; at the time of the article’s publication, Mr. Feige was the agency’s Supervising Trial Attorney.
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Changing Culture About Caseloads

Because the budget fo r  the N e w  O rleans defender program  is greater n o w  than  it was 

before K atrin a , both  the n u m b er o f  law yers and su pport sta ff has increased. H ow ever, 

the budget fo r  the O P D  is still n ot nearly  sufficient. A s a result, the caseloads o f  the 

pu b lic  defenders are still m uch  too h igh , especially  because private law yers provide 

representation in  on ly  a sm all m in o rity  o f  the city ’s in d igen t defense cases.58 F or ex­

am ple, in  F eb ru ary  20 0 9 , a new s report to ld  o f  a p u b lic  defender in  N e w  O rleans w h o 

w as sim ultan eously  representing 135 clients.59 In  M arch  2 0 10 , p u b lic  defenders in  N e w  

O rlean s w ere reported  to be h an d lin g  300  fe lo n y  cases a year, tw ice as h igh  as standards 

recom m en ded  nationally.60 Because o f  its caseloads, the “ch ie f defender said in  the 

next tw o m onth s h a lf  o f  his sta ff w ill have to refuse n ew  fe lo n y  cases because the N e w  

O rlean s office is saddled w ith  m ore than  it can h an d le .” 61

A lth o u gh  m ost o f  the defenders are new, is the culture am on g p u b lic  defenders in  

N e w  O rleans respecting th eir caseloads an y d ifferent th an  before K atrina? D o  the new  

pu b lic  defenders in  N e w  O rlean s believe that th eir caseloads are m uch  too h igh , and 

are th ey  clam orin g fo r som eth ing to be done about it? O r  have th ey  accepted th eir 

caseloads as s im p ly  the w a y  th ings are in  p u b lic  defense and that th ey  need to do the 

best th ey  can u n d er the circum stances because n oth ing  is ever lik e ly  to change?

O v er the years, I have learned o f  m an y  situations in  w h ich  it is obvious that excessive 

caseloads are accepted as part o f  a defense program ’s culture. F or exam ple, ju st after 

the A B A  Stan d in g  C o m m itte e  on  E th ics and Professional R esp o n sib ility  issued its 

o p in ion  in  20 0 6 , declaring that defenders h ad  a d u ty  to co m p ly  w ith  rules o f  profes­

sional responsib ility,62 a legal affairs reporter fo r  the C hicago Su n -T im es  in terview ed 

tw o law yers em ployed  b y  the C o o k  C o u n ty  P u b lic  D efender. T h e reporter asked the 

law yers about th eir caseloads and h o w  the A B A ’s ethics o p in io n  w o u ld  im p act them .

In  response, an assistant defender h an d lin g  fe lo n y  cases said that she w as representing 

14 0  clients at a tim e, whereas a law yer representing m isd em eanor clients reported that 

she received 4 0 0  new  cases a m onth ! W h ile  these are extraord inarily  h igh  caseloads, 

the statem ent o f  one o f  the law yer’s revealed the culture o f  the C o o k  C o u n ty  Pu blic

58 Telephone interview with Chris Flood, Deputy Director, Orleans Public Defenders (April 5, 2010).
59 David Winkler-Schmit, The Life o f a New Orleans Public Defender, Best o f New Orleans.Com,

Sept. 29, 2009, available at http://bestofneworleans.com/gyrobase/Content?oid=oid%3A5i258. The 
article also reports a conversation with Derwyn Bunton, chief public defender of the OPD, who said 
that the caseloads are too “high.” To illustrate, Bunton pointed to “an attorney [last year] who blew 
through 500 cases ... , most of them felonies.”

60 C hief Public Defender: New Orleans Office Has More Than It Can Handle, W DSU.Com, March 5, 
2010, available at http://www.wdsu.com/news/22757902/detail.html. The so-called national caseload 
standards are discussed elsewhere. See supra note 91 and accompanying text and note 122, Chapter 2.

61 Id.
62 For discussion of the ABA’s ethics opinion, see supra notes 36-54 and accompanying text, Chapter 2.
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D efen d er: “ To be perfectly  honest, w e ’re n ot at lib erty  to reject an y cases.” 63 In  other 

w ord s, th at’s h o w  th ings are done around here, and the ethics o p in io n  w o u ld  m ake no 

difference.

Sim ilarly , in  the In tro d u ctio n  to this book , I reported the com m en t o f  the head o f  Pat’s 

defender agency w h en  Pat com plain ed  to h im  about his caseload. The director advised 

Pat that he w o rk ed  in  “triage” courts and that “n o th in g  can be done or w ill change.” 

T h us, the agency’s d irector expressed the culture o f  the office and to ld  Pat, in effect, to 

take it o r leave it.

T h e culture o f  Pat’s organization  also w as reflected in the response o f  Pat’s colleagues 

w h en  th ey  learned that he w as departin g the agency and h ad  been threatened w ith  

term in ation  i f  he filed  a m otion  to  w ithdraw . W h ile  Pat’s colleagues w ere “shocked” 

th at Pat m igh t actually  be fired  i f  he sought to w ith d raw  fro m  som e o f  his cases, th ey 

expressed no real “so lidarity” w ith  Pat. T h e law yers u n d o u b ted ly  h ad  com e to accept 

h igh  caseloads as part o f  the culture o f  the office and, m u ch  like the defenders in  C o o k  

C o u n ty , d id  not p lan  to com p la in  to m anagem ent about th eir caseloads, let alone file 

m otion s to w ith d raw  fro m  an y o f  th eir cases.

W h ile  w ritin g  this b ook , I h ad  a conversation  w ith  the head o f  a defender program  

w h ose law yers representing defendants charged w ith  felonies h ad  tru ly  outrageous 

caseloads, typ ica lly  m ore than  7 0 0  appointm ents p er year. The head o f  the office to ld  

m e that law yers in  his agency som etim es arranged fo r defendants to plead  g u ilty  at 

arraignm ents. This w as before an y  investigation  o f  the case w as cond ucted , defenses 

to  the charges cou ld  be considered, or adm issib le evidence evaluated. To p lead  a 

defendant in this situation  clearly  vio lates accepted standards o f  defense con d u ct,64 but 

u n fortu n ately  it happens in  p u b lic  defense program s.65 W h ile  the head  o f  the program  

d id  n ot approve the practice o f  p lead in g defendants g u ilty  at arraignm ents, he im plic-

63 Lefstein and Vagenas, Restraining Excessive Defender Caseloads, supra note 1, Introduction, at 19.
64 See, e.g., ABA Providing Defense Services, supra note 8, Introduction, at Std. 4-6.1 (b): “Under 

no circumstances should defense counsel recommend to a defendant acceptance of a plea unless ap­
propriate investigation and study of the case has been completed, including an analysis of controlling 
law and the evidence likely to be introduced at trial.” Apparently some defenders argue that they are 
not violating this standard when a defendant pleads guilty at arraignment because the defense lawyer 
is not “recommending” that the defendant plead guilty, but simply affording the defendant the op­
tion of doing so. Moreover, by pleading guilty, defendants might be able to be released from custody 
on probation whereas otherwise they will remain locked up. While this is undoubtedly true in many 
cases, it nevertheless reduces the right to counsel to a sham. Moreover, there surely are many instances 
in which defendants should not plead guilty at arraignment at all or should plead guilty to lesser of­
fenses and would have done so if  the defense had had had the opportunity to fully consider the facts 
and law pertaining to the client’s case. Also, when a defendant pleads guilty at an early stage of the 
case, there is a substantial risk that potential adverse collateral consequences will not be adequately 
considered in advance either by the client or defense counsel. See discussion of the Supreme Court’s 
Padilla decision at supra note 95, Chapter 2, and note 61, Chapter 3.

65 See, e.g., ABA Gideon’s Broken Promise, supra note 34, Chapter 1, at 16.
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itly  acknow led ged  th at he had  not banned the practice. Further, he to ld  m e o f  a recent 

conversation  w ith  one o f  his law yers w h o saw n o th in g  w ron g  w ith  p lead in g defendants 

gu ilty  at arraignm ents because often  th ey  receive “go o d  deals” fro m  prosecutors. Thus, 

n otw ith stan d in g  the ch ie f defender’s b e lie f th at there should  be no g u ilty  pleas at ar­

raignm ents, his law yers accepted the reality  o f  excessive caseloads and early  g u ilty  pleas 

as a satisfactory w a y  o f  dealing w ith  too m an y  cases.

Stories like these dem onstrate that defenders often  need a better appreciation  o f  w h at 

is required o f  th em  in representing th eir clients, w h ich  in  turn  ought to m ake them  

u n w illin g  to accept excessive caseloads as a p erm an en t p art o f  th eir organizational 

culture. The adoption  o f  standards fo r defense representation help to fu lfill this goal b y  

advisin g defenders o f  th eir responsib ilities in  representing clients,66 b ut o n ly  i f  the stan­

dards are used regularly  in  tra in in g program s and are otherw ise freq u en tly  consulted.

In  short, the goal m ust be to develop cultures w ith in  defense program s in w h ich  

excessive caseloads are unacceptable because th ey  prevent com petent and d iligent 

representation as required b y  rules o f  professional conduct.

C h an ge can on ly  occur w h en  those in  charge o f  defense program s appreciate the exces­

sive caseload problem  and actively address it. Because the overw helm ing m ajority  o f  

defenders w ill not protest excessive caseloads, as discussed earlier in  this chapter, it is 

incum bent upon  m anagem ent to institute reform  efforts.67 H ow ever, w hen  law yers are 

educated about the problem , question their caseloads, and re lie f is not forthcom ing, 

frustration and resignations m ay result.68 B u t w h en  m anagem ent decides to take a 

stand, w hether in  court proceedings or w ith  those w h o appropriate funds fo r defender 

program s, the support o f  program  sta ff w ill like ly  be essential. F or exam ple, i f  litigation 

over a program ’s caseload is instituted, m anagem ent is apt to need its law yers to testify or 

furnish  affidavits explain ing h ow  their caseloads underm ine the quality  o f  representation 

th ey provide. I f  the law yers in  the defender program  do not understand that their case­

loads are genuinely excessive, th ey w ill be o f  lim ited  help to m anagem ent i f  the agency’s 

caseload is challenged in court. In  one case involving exceptionally h igh  caseloads in 

w h ich  I testified as an expert w itness, the head o f  the defender program  to ld  m e that sev­

eral o f  his law yers w ere not convinced th ey w ere do in g anyth ing w ron g in  the w a y  th ey 

represented their clients and thus w ere reluctant to sign affidavits. The reluctance o f  these

66 National performance standards for defense representation were discussed earlier, as well as standards 
applicable in Louisiana. See supra notes 30-35 and 119-122 and accompanying text, Chapter 2.

67 O f course, management also has an ethical duty to seek relief for its lawyers. See supra notes 21-27 
and accompanying text, Chapter 2.

68 Chris Flood of the OPD expressed this concern when I spoke to him about current caseloads.
Because the agency has a number of new lawyers who have been well trained and appreciate that their 
current caseloads are impeding their ability to provide competent representation, the lawyers are ex­
periencing considerable frustration. Telephone interview with Chris Flood, former Deputy Director, 
Orleans Public Defenders (April 5, 20i0).
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law yers to furn ish  affidavits suggests th ey had lost sight o f  their responsibilities to their 

clients and the detrim ental im pact o f  their excessive caseloads on their representation.69 

In  other w ords, the prevailing culture o f  the organization accepted outlandish caseloads 

as norm al, even i f  it m eant cutting all k inds o f  corners in  delivering defense services.

In  add ition , a w ell-organ ized  and effective defender program  needs to encourage its 

law yers to assess th eir caseloads and to m ake ju d gm en ts about w h eth er th ey  have too 

m uch  w o rk  or, conceivably, can take on additional w ork . Law yers them selves k n o w  

better than  anyone else w h eth er th ey can h andle the caseload assigned to them . W h en  

th ey  cannot do so, defenders need to com m u n icate this to the appropriate m anage­

m ent officials so that m anagem ent can determ ine i f  alternative arrangem ents are pos­

sible, assum ing agreem ent w ith  the law yer w h o has b rou gh t the prob lem  to  th eir atten­

tion . This is the p o in t o f  G u id e lin e  3 o f  the A B A ’s E ig h t G u id elin es o f  P u b lic  D efense 

R elated  to Excessive W orkload s: “ The P u b lic  D efen se Provid er trains its law yers in  the 

professional and eth ical responsibilities o f  representing clients, in c lu d in g  the d u ty  o f  

law yers to in fo rm  appropriate persons w ith in  the P u b lic  D efense Provid er program  

w h en  th ey  believe th eir w o rk lo ad  is unreasonable.” 70

A lth o u gh  the A B A ’s E ig h t G u id elin es are discussed in C h a p ter 2, I m en tion  th em  again 

here because the first fo u r G u id elin es serve as a roadm ap fo r defender program s in 

developing an organizational culture in  w h ich  excessive caseloads are rejected as accept­

able. In  add ition  to G u id e lin e  3 quoted  above, G u id e lin e  1 challenges “ Pu blic D efense 

Providers” to exam ine w h eth er law yers em ployed  b y  the program  are discharging basic 

perform an ce obligations; and, in  the event th ey are not, w h eth er the failure o f  law yers 

to do so is attributable to excessive w orkloads. G u id e lin e  2 stresses the im p ortance o f  

supervision  program s to m o n ito r the w ork loads o f  law yers in  order to m ake sure that 

all essential tasks on  b eh alf o f  clients are being p erform ed , and G u id elin e  4  urges Pu blic 

D efense Providers to determ ine w h eth er w orkloads are excessive. A dh erence to these 

G u id elin es should  do m uch  to ensure that law yers em ployed  b y  defender program s are 

w ell aware o f  th eir duties in  representing clients and that th ey are prepared to support 

m anagem ent w h en  action  is required to challenge caseloads in  court proceedings or to 

raise the caseload issue w ith  those responsible fo r  fu n d in g  the defender program .

69 It may also be that the lawyers did not want to publicly acknowledge that they had been failing 
to furnish competent representation or were concerned with being disciplined if  they did so. The 
possibility of discipline would seem to be extremely unlikely since their affidavits would have been 
furnished as part of an effort to improve representation and avoid charges of unethical conduct.

70 For a discussion of the Guidelines, see supra notes 76-90 and accompanying text, Chapter 2.
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I suggest in  C h a p ter 4  that the vast m ajo rity  o f  law yers em ployed  b y  p u b lic  defense 

organizations rarely  challenge th eir caseloads in  cou rt o r in other w ays, even though  

th ey  often  have far too m an y  clients to represent. O ccasionally , how ever, there are 

law yers w illin g  to do so or, at the least, w illin g  to in fo rm  m anagem ent th at som eth ing 

needs to  be done about th eir caseloads. In  these situations, the law yers m ay fear 

dism issal in  the event m anagem ent is upset b y  th eir con d u ct, especially  i f  m otion s to 

w ith d raw  are filed  w ith o u t perm ission .

I to ld  Pat’s story  in  the In tro d u ctio n  to this book. Pat w an ted  to file m otion s to w ith ­

draw  fro m  som e o f  his m ore than  300  p en d in g  cases consisting m ain ly  o f  m isd em ean­

ors and som e felonies.

B u t his supervisor and the head o f  the defender agency forbade filin g  m otion s to w ith ­

draw  fro m  an y o f  his cases under threat o f  term in ation . In  the end , the threat h ad  its 

desired effect. Pat backed dow n and q u ietly  resigned rather th an  furn ish  representation 

th at he w as con vinced  w o u ld  not— and cou ld  n ot be— com petent.

Pat’s story  led  m e to investigate legal subjects o f  w h ich  I h ad  relatively little know ledge. 

Sup pose Pat h ad  persevered, filed  m otion s to w ithdraw , and then  w as fired. W o u ld  

the p u b lic  defender program  have incurred  civil liab ility  i f  Pat h ad  sued fo r w ron gfu l 

term ination? In  other w ord s, i f  a p u b lic  defender has a gen u in ely  excessive caseload 

so that the m atter is n ot subject to reasonable argum ent, is the defender w ith o u t legal 

recourse i f  he or she is fired  fo r  acting in  a m an n er that is m an d atory  u n der profes­

sional con d uct rules?1 The answ er is v ita lly  im portan t not only fo r  a  p u b lic  defen der who 

is o verw h elm ed w ith  cases a n d  w ants to challenge his or h er caseload bu t also fo r  those in  

charge o f  defense program s w ho are u n aw are o f  the leg a l consequences w hen they in sist that 

th eir law yers eith er accept o verw h elm in g caseloads or fa c e  dism issal. T o  understand this 

area o f  law  requires an excursion  into em p loym en t law  and discussion o f  m atters w ith  

w h ich  m ost defense practitioners are p ro b ab ly  unfam iliar.

A. Chapter Overview
T he p rim ary  focus o f  this chapter is on  the recourse that m ay be available to p u b lic  

defenders w hose em p loym en t is term in ated  because th ey  have either protested their 

caseloads or taken som e other action  in  an effort to reduce th eir caseloads w ith o u t 

m anagem ent perm ission . T he m ost obvious exam ple w o u ld  be filin g  a m otion  to 

w ith d raw  fro m  one or m ore cases, even th ough  m anagem ent has ordered the defender 

not to file an y  such m otions.

1 See supra notes 7-9 and 18-20 and accompanying text for discussion of applicable ABA Model Rules, 
i.e., R. 1.16 (a)(1) and 5.2 (b), Chapter 2.
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A lth o u g h  it is d ifficu lt to generalize, p ro b ab ly  a m ajo rity  o f  p u b lic  defenders do not 

sign  em p loym en t contracts and are “at-w ill em ployees” regardless o f  w h eth er th ey  w o rk  

fo r  a governm ental agency or a n on p ro fit co rp o ratio n .2 This m eans th at th ey  have 

agreed to w o rk  fo r an indefin ite period  o f  tim e and are prom ised , im plicitly , con tin ued  

em p loym en t “so lo n g  as th ey do th eir jo b ” o r “perform  in  a satisfactory m anner.” Even  

exp lic it prom ises o f  these sorts do n ot rem ove em ployees fro m  the at-w ill category. 

A bsen t a fixed  tim e period  fo r the duration  o f  em ploym en t, the em p loym en t relation­

ship is presum ed to be at-w ill.

H ow ever, an em ployee w h o signs an em p loym en t contract is n o rm ally  not an at-w ill 

em ployee. The contract m ay specify  the duration  o f  em p loym en t and, w h eth er it does 

or not, o ften  the contract w ill contain  specific criteria o r circum stances related to ter­

m in ation  (e.g., em p loym en t w ill be term inated  o n ly  “fo r go o d  cause” ). The contract, 

therefore, usually  w ill govern the basis fo r  an y challenge in  the event o f  term in atio n .3

In  add ition , m a n y  defenders w ith in  p u b lic  defense agencies b elong to a u n io n , in c lu d ­

in g  law yers em ployed  b y  the N e w  Y ork  Legal A id  So cie ty  and the C o o k  C o u n ty  Public 

D efen d er in  C h icag o , as w ell as law yers em p loyed  in  a statew ide agency (e.g., the 

M in n eso ta  B oard  o f  P u b lic  D efen se). Ju st like w ith  other k inds o f  contracts, persons 

covered b y  u n io n  contracts are n ot at-w ill em ployees. C o u rts  consistently  have treated 

u n io n  em ployees d ifferen tly  since collective bargain ing agreem ents contain  provisions 

regulating em ployee term inations, requirin g that th ey  be based on  “ just cause” o r som e 

other sim ilar standard .4

2 However, civil service rules undoubtedly apply to some public defenders employed by state or local 
government programs. Such public defenders, therefore, may not be at-will employees; instead, their 
employment termination may be governed by civil service regulations. See, e.g., 63C Am. Jur. 2D 
Public Officers and Employees § 151 (2011) (“for public employees, at-will employment may be modi­
fied by agreement with the employer, as in a personnel manual, and through civil service systems.”).

3 But suppose a contract was construed to require lawyers to handle an excessive caseload, thereby 
preventing the delivery of competent and diligent representation under a State’s rules of professional 
conduct. Arguably, the terms should be held unenforceable as a violation of public policy. 17A Am. 
Jur. 2d Contracts § 243 (2009) (“ [C]ourts have a duty to refuse a contract that is contrary to public 
policy. In this regard, it has been stated that courts must not be timid in voiding agreements which 
tend to injure the public good or contravene some established interest of society.”); Restatement 
(Second) o f C on tracts § 178 (2009) (“A promise or other term of agreement is unenforceable
or the interest in its enforcement is outweighed in the circumstances by a public policy against the 
enforcement of such terms.”). See also 17A C.J.S. Contracts § 218 (2009).

4 See, e.g., Simmons Airlines v. Lagrotte, 50 S.W.3d 748 (Tex. Ct. App. 2001) (parties under a union 
collective bargaining agreement are different than at-will employees, because they are guaranteed 
contractual protection under the agreement). Typical of union contracts applicable to public defend­
ers is the contract governing public defenders in Spokane, Washington: “The employer shall not 
discharge or otherwise discipline any APD [Assistant Public Defender] without just cause.” Labor 
Agreement Between Spokane County, Spokane County Public Defender, and Teamsters Local Union 
No. 690, January 1, 2008 through December 31, 2010, para. 14.3 [hereinafter Spokane County Labor 
Agreement].
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Because u n ion  contracts also have grievance procedures to deal w ith  disputes betw een 

u n io n  m em bers and m anagem ent, heads o f  defender agencies are in variab ly  proh ib ited  

fro m  su m m arily  term in atin g assistant p u b lic  defenders fo r  filin g  m otion s to w ith d raw  

in  som e o f  th eir cases.5 W h ile  u n io n  contracts negotiated  on  b eh alf o f  p u b lic  defenders 

often  recite that law yers em ployed  b y  the defense agency “are b o un d  . . .  b y  the ethical 

ob ligations o f  the . . .  R u les o f  Professional C o n d u c t,”6 grievances based on  excessive 

caseloads are rare. H ow ever, in  2 0 10  a grievance based u p on  excessive caseloads w as 

filed  b y  p u b lic  defenders in 1 1  counties in  southeastern M in n eso ta .7

5 Summary dismissal is exactly what Pat faced if  he filed one or motions to withdraw as a result of his 
caseload. See supra notes 2-6  and accompanying text, Introduction. Under the typical union contract, 
even if  a defender was unjustified in filing motions to withdraw from cases alleging too much work, 
management still could not dismiss the employee in summary fashion. Instead, under the collective 
bargaining agreement, management would be required to invoke provisions of the contract related
to termination. For example, the Spokane County Labor Agreement, supra note 4, pars. 14.3, 14.3.1, 
provides that an assistant public defender is entitled to a pre-termination hearing, notice of the 
charges and the facts in support of them, the opportunity to respond to the charges, and the right to 
have an authorized union representative present at the hearing. Numerous additional steps are spelled 
out in the collective bargaining agreement and ultimately the matter could become the subject of 
arbitration. Based upon several collective bargaining agreements that I have reviewed, it appears that 
most have only general provisions dealing with grievances, whereas the contract applicable to New 
York Legal Aid lawyers has specific provisions dealing with individual workload grievances and “an 
office-wide workload grievance” based on a two-thirds vote of staff lawyers. See Collective Bargaining 
Agreement between the Association of Legal Aid Attorneys, UAW 2325 (AFL-CIO) and the Legal Aid 
Society (NYC) § 4.3.2, Grievances (2007-2009).

6 Agreement by and Between the Defender Association [of Seattle] and Service Employees 
International Union Local 925, January 1, 2010, through December 31, 2012, para. 15.1. Another labor 
agreement applicable to public defenders, which references professional responsibility rules, applies 
to defenders in St. Paul, Minnesota: “ [T]he employer shall retain rights and authority necessary to 
operate and direct all the affairs of the department, including, but not limited to, directing the work­
ing force ... .Such authority shall be subject to the code of professional responsibility governing the 
practice of law.” Agreement between Ramsey County and Council 5 of the American Federation of 
State, County and Municipal Employees, AFL-CIO, para. 5.1. (The contract covers the period July 
2009 through June 2011.) Obviously, there is some tension in the collective bargaining agreement 
between management’s authority “to direct all the affairs of the department” and the duty of lawyers 
to comply with rules of professional conduct. This tension is evident in other collective bargaining 
agreements as well. For example, the Spokane County Labor Agreement, supra note 4, contains the 
following provisions: “The Spokane County Public Defender and APDs are required to accept all 
cases appointed to the office, whether by the courts or the approval from Pre-Trial Services.” Id. at 
para. 6.5.

APDs shall be and remain members in good standing of the Washington State Bar 
Association and shall otherwise at all times comport themselves in conformity with their 
oath-based obligations and responsibilities, including those imposed by the Rules of 
Professional Conduct. Nothing in this Agreement shall be construed to abridge the obliga­
tions and responsibilities of APDs as lawyers.

Id. at para. 8.6. This last sentence should be sufficient to ensure that the concerns of paragraph 8.6 
take precedence over those of paragraph 6.5.

7 The grievance was described as follows:
Fourteen defenders in the 3rd Judicial District filed a union grievance [in March 2010] that
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P rior to  the M in n eso ta  grievance, the o n ly  other caseload-related un ion -m an agem en t 

grievance o f  w h ich  I am  aware occurred  d u rin g  the 1980s and in vo lved  W eld on  Brew er, 

w h o  w as em ployed  at the tim e b y  the N e w  Y ork  Legal A id  Society. B rew er w as term i­

nated b y  the Society, w h ich  cla im ed that he

h ad  grossly  neglected and p rop erly  failed  to represent . [ t w o ]  clients . ,

fa iled  to fo llo w  the orders o f  and acted in  an insubord inate m anner tow ard 

his supervisors and chose to air before the court a w o rk lo ad  dispute he 

h ad  w ith  the So ciety  in a m anner w h ich  w as u nprofessional, as w ell as 

detrim ental to the interests o f  clients and his em ployer. The A ssociation  

[o f Legal A id  A ttorneys] protested th at decision , con ten d in g that 

G rie v a n t’s actions h ad  n ot v io lated  the collective bargain ing agreem ent . 

and w ere fu lly  consistent w ith  and m andated  b y  the C o d e  o f  Professional 

R espon sib ility .8

T he dispute w as resolved th rough  b in d in g  arbitration , fo llo w in g  a 25-d ay hearing, 

w h ich  resulted in  a transcript o f  39 16  pages and a record o f  m ore than  5000  pages. The 

parties also subm itted  w ritten  op in ion s o f  experts on  issues o f  professional responsib il­

ity. T h e arbitrator’s decision  sustained the action  o f  the N e w  Y ork  Legal A id  Society.

In  contrast to u n ion  em ployees, h istorically, em ployers w ere able to term inate at-w ill 

em ployees fo r  go o d  cause, no cause, o r even fo r  a m o ra lly  bad cause.9 This is because

alleges they can no longer provide effective representation for their clients because they sim­
ply don’t have the time or resources ... . [According to one defender], “ [w]e cannot fulfill 
the fundamental terms of our employment; we are asked to do more than is possible on a 
given day. I am a three-quarter time defender and I have between 80 and 100 open felony 
cases, which is three times more than my friends who do criminal defense 100 percent of 
the time . . We triage. We pit one client against another for time purposes and it’s not
because we are not working hard,’ she said. “I am sure people have been convicted of things 
that they shouldn’t have been and sat in jail longer than they should have.”

Patrick Thornton, Minnesota’s 3rd District Public Defenders’ Union Grievance Seeks to Force Fewer 
Clients, M innesota Lawyer, April 19, 2010, available at http://www.dolanmedia.com/view. 
cfm?recID=585659. See also Janice Gregorson, Public Defenders Say Workload Puts Licenses at Risk, 
The Post-Bulletin , April 21, 2010. The grievance in Minnesota is supported by a state audit of the 
Minnesota Public Defender, which found that “ [p]ublic defender workloads are too high, resulting 
in public defenders spending limited time with clients, difficulties preparing cases, and scheduling 
problems that hinder the efficient operation of criminal courts.” Evaluation Report: Public 
D efender System, M innesota O ffice  o f th e  Legislative A ud itor ix (February 2010), available 
at http://www.auditor.leg.state.mn.us/ped/pedrep/pubdef.pdf. I was unsuccessful in determining the 
resolution of the grievance at the time this book was completed.

8 In the Matter of the Arbitration between The Association of the Legal Aid Attorneys of the City of 
New York and The Legal Aid Society, p. 2 (Termination of Weldon Brewer; AAA Case No. 1330 1379 
82), April 13, 1985. I was one of several experts who furnished an affidavit in support of Mr. Brewer’s 
conduct.

9 See Payne v. W. &  Atl. R.R. Co., 81 Tenn. 507, 519-520 (1884), overruled on other grounds, Hutton v. 
Watters, 179 S.W. 134 (Tenn. 1915) (employee may be terminated “for good cause, for no cause, or
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there w as no co m m o n  law  cause o f  action  against an em ployer fo r  term in atin g  an at- 

w ill em ployee. H ow ever, in recent years, courts have lim ited  the auth ority  o f  em ployers 

to  term inate em ployees b y  creating exceptions to the em p loym en t at-w ill doctrine, i.e., 

the “p u b lic  policy,” “ im p lied  contract,” and “good  faith  and fa ir  dealing” exception s.10 

I f  one o f  these exceptions applies, the em ployer w ill be subject to civil liab ility  fo r 

“w ron g fu l term in ation ,” or “retaliatory  discharge,” even th ough  the em ployee is “at- 

w ill.” 11 M o n tan a  is the o n ly  state in the U n ited  States th at has enacted  a com preh en­

sive statute to address w ron g fu l discharge m atters in  ligh t o f  the at-w ill em ploym en t 

d o ctrin e .12 A lso , depen d in g on  the term s o f  th eir em ploym en t, som e procedural 

protections m a y  be available fo r  term inated  em ployees u n d er the due process clause o f  

the Fourteenth  A m en d m en t to the C o n stitu tio n .13

even for morally wrong reasons, without being thereby guilty of a legal wrong.”)
10 See generally Charles J. Muhl, The Employment-at-will Doctrine: Three M ajor Exceptions, M on th ly  

Labor Rev. 3 (January 2001) [hereinafter Muhl, The Employment-at-will Doctrine], available at http:// 
www.bls.gov/opub/mlr/2001/01/art1full.pdf. According to Muhl, as of 2001, forty-three states had 
adopted the public policy exception; thirty-eight states had adopted the implied contract exception; 
and eleven states had adopted the covenant of good faith and fair dealing exception. In preparing this 
chapter, I reference at several points the adoption of these exceptions in accordance with the forego­
ing numbers. However, the number of states that have adopted these exceptions might have changed 
since the 2001 list was compiled. Thus, if  concerned with one of these exceptions in a given state, a 
person would be well advised to research the most recent decisions of the state’s highest court, as well 
as any relevant legislative enactments.
The exceptions to the at-will doctrine discussed in this chapter are not the only protections available 
to persons wrongfully terminated. There also are a wide variety of statutes that address termination 
issues. For example, the Civil Rights Act of 1964 protects against termination based on age, race, 
gender, or national origin. Additionally, many states have adopted employment laws to protect 
employees from certain types of termination. In many instances the state’s legislation mirrors federal 
laws such as the Occupational Safety and Health Act or the Civil Rights Act of 1964. See, e.g.,
Arizona Employment Protection Act § 23-1501 (2007); Georgia Equal Employment for Persons with 
Disabilities Code § 34-6A-1, § 34-1-2 (2008); New Jersey Conscientious Employee Protection Act, 
N.J.S.A § 34-19-1 through 14 (2008) (essentially a “whistleblower” protection act); and Alabama Code 
§ 25-5-11.1 (2008) (provides protection from termination for an employee who files a worker compen­
sation claim). In addition, some states will not apply exceptions to the at-will doctrine if  there is a 
statute that could provide the party with some other form of redress. See, e.g., Northrup v. Farmland 
Indus. Inc., 372 N.W.2d 193 (Iowa 1985) (court found an express public policy prohibiting discharge 
for “disabilities” but held that a claim for wrongful discharge under the public policy exception was 
preempted by exclusive remedies provided under Iowa law).

11 It makes no difference whether a court characterizes a claim as one for “wrongful discharge” or “retal­
iatory discharge.” The correct title will depend on the particular facts of the case. See, e.g., Petermann 
v. International Brotherhood of Teamsters, 174 Cal. App.2d. 184 (1959) (describing the cause of action 
as one for wrongful discharge); Palmateer v. International Harvester Co., 421 N.E.2d 876 (1ll. 1981) 
(describing the cause of action as retaliatory discharge).

12 See infra note 20 and infra notes 104-109 and accompanying text.
:3 See infra notes 110-124 and accompanying text. The subject matter dealt with in this chapter is similar 

to situations in which employers have retaliated against lawyers, who as whistleblowers, have exposed 
misconduct of other lawyers in the same law firm or against corporate officials when lawyers are serv­
ing as in-house counsel. When this occurs, the whistleblower often defends claiming that his or her
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B. Employment At-Will 

Brief History of the Doctrine

T h e at-w ill em p loym en t doctrine in  the U n ited  States arose in  the m id dle o f  the n ine­

teenth  century, ju st before the daw n  o f  the Industrial R e vo lu tio n .14 The U n ited  States 

differs w ith  the m ajo rity  o f  o ther industrialized nations, such as France, G erm an y, and 

G reat B rita in , all o f  w h ich  have law s preventing “u n ju st” em ployee term in atio n .15

A  treatise on  the m aster-servant relationship p ub lish ed  in  18 7 7  b y  Professor H orace 

G ra y  W o o d  is w id e ly  credited w ith  h avin g  led to  the adoption  o f  the at-w ill d o ctrin e .16 

W o o d  posited  that “A m erican  courts d id  n ot presum e a one-year term  in  em ploym en t 

contracts m u m  on  the subject.” 17 In  fact, he believed th at it w as qu ite the opposite. 

W o o d  w rote that “ in  the absence o f  a w ritten  contract o f  em p loym en t fo r  a defined 

d uration , an em ployer can term inate an em ployee fo r  go o d  cause, bad cause, o r no 

cause at all.” 18 This proposition , W o o d  argued, w as rooted  in  the equal bargain ing 

pow er o f  the parties. The at-w ill doctrine thus gave both  parties the freedom  to term i­

nate the em p loym en t relationship w ith o u t restriction .19

Today, Professor W o o d ’s approach  is k n o w n  as the at-w ill em p loym en t doctrine and is 

con tro llin g  law  in all b ut one state in  the country.20 G iv e n  the harshness o f  the at-w ill

conduct was an effort to comply with rules of professional conduct. See, e.g., infra notes 83-91 and ac­
companying text. For articles dealing with lawyers as whistleblowers, see Alex B. Long, Whistleblowing 
Attorneys and Ethical Infrastructures, 68 Md. L. Rev. 786 (2009); Alex B. Long, Retaliatory Discharge 
and the Ethical Rules Governing Attorneys, 79 U. C o lo . L. Rev. 1043 (2008).

14 James E. Meadows, Dancing Around Employment At-W ill, 65 Mo. L. Rev. 1003, 1007 (2000).
15 Id. at 1003.
16 Daniel P. O ’Donnell, Jr., Employers Beware: The Missouri Court o f Appeals Takes a Bite Out o f 

Employment At-W ill Doctrine, 71 Mo. L. Rev. 823, 826 (2006) [hereinafter O’Donnell, Employers 
Beware].

:7 Nadkia Limani, Righting Wrongful Discharge: A Recommendation fo r the New York Judiciary to Adopt a 
Public Policy Exception to the Employment At-W ill Doctrine, 5 Cardozo Pub. L. P o l’y & E thics J. 309 
(2006).

18 Id. at 312.
:9 Id. at 313. Wood cited four cases for his proposition, none of which actually supported his theory. See 

Peter Stone Partee, Reversing the Presumption o f Employment At-W ill, 44 Vand. L. Rev. 689, 692 (1991) 
[hereinafter Partee, Reversing the Presumption].

20 Montana legislatively abrogated the common law at-will doctrine and replaced it with a statutory 
framework that serves as the exclusive remedy for wrongful discharge claims in the state. See infra 
notes 104-109 and accompanying text. Arizona has taken almost as large of a step as Montana by 
enacting the Employment Protection Act (EPA). See Ariz. Rev. Stat. § 23-1501 (1995 &  Supp. 2007). 
The EPA does not cover punitive damages and all procedural aspects of wrongful discharge claims, 
like the Montana law does, but it does set forth the basic contours of the substantive law and clarifies 
the state’s wrongful discharge laws. An Arizona Supreme Court decision explained:
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doctrine fo r  em ployees, and the false prem ise on  w h ich  it rested, nam ely, that em p loy­

ers and em ployees have equal bargain ing pow er, courts began d u rin g  the last cen tu ry  

to  create exceptions to it.21 The three m ajo r exceptions are discussed below .22

Exceptions to the At-Will Doctrine 

Public Policy Exception

T he m ost w id e ly  adopted  exception  to the at-w ill doctrine is the p u b lic  

p o licy  exception ,23 w h ich  w as first in voked  in a 1959 C a lifo rn ia  appellate court

With the 1996 passage of the EPA, the legislature limited plaintiffs to three avenues of relief 
for claims asserted against employers on the theory of wrongful discharge. The EPA permits 
such employee claims if: (a) the discharge was in violation of an employment contract,
(b) the discharge violated a statute of this state, or (c) the discharge was in retaliation for the 
employee’s assertion of certain rights protected by state law.

Cronin v. Sheldon, 991 P.2d 231, 235 (Ariz. 1999).
21 O ’Donnell, Employers Beware, supra note 16, at 827.
22 None of the cases discussed below involved employers who terminated public defenders who later 

brought suit for wrongful discharge. However, a case that presumably proceeded upon a wrongful 
discharge theory is discussed in a law review article, which relies in part on material from the report 
o f the California Commission on the Fair Administration of Justice related to public defense.
According to the Commission, a lawyer, hired by a California county as its contract defender, was 
summarily fired when she refused to represent a defendant in a felony case for which she was totally 
unprepared. The lawyer then sued the contract defender, and “ [t]he lawsuit reportedly resulted in a 
substantial settlement for the plaintiff.” Laurence A. Benner, The Presumption o f Guilt: Systemic Factors 
that Contribute to Ineffective Assistance o f Counsel in California, 45 C al. W. L. Rev. 263, 304-305 n. 94 
(2009).

23 The following cases are from jurisdictions that have adopted the public policy exception. See, e.g., 
Sterling Drug, Inc. v. Oxford, 743 S.W.2d 380, 385 (Ark. 1988) (“an at-will employee has a cause of 
action for wrongful discharge if  he or she is fired in violation of a well-established public policy of the 
state”); Sheets v. Teddy’s Frosted Foods, Inc. 427 A.2d 385, 389 (Conn. 1980) (“an employee should 
not be put to an election whether to risk criminal sanction or to jeopardize his continued employ­
ment”); Frampton v. Central Indiana Gas Co., 297 N.E.2d 425, 428 (Ind. 1973) (threat of discharge 
in response to filing workman’s compensation claim contravenes purpose of statute and thus violates 
public policy); DeRose v. Putnam Management Corp, 496 N.E.2d 428, 431 (Mass. 1986) (public 
policy exception applies even if  the employee’s discharge adds no financial advantage to the employ­
er); McArn v. Allied Bruce-Terminix Co, 626 So.2d 603, 607 (Miss. 1993) (public policy exception 
protects employees who refuse to participate in or report illegal acts); Pierce v. Ortho Pharmaceutical, 
417 A.2d 505, 512 (N.J. 1980) (“professionals owe a special duty to abide not only by federal and state 
law, but also by the recognized codes of ethics of their professions;” other sources of public policy can 
be found in legislation, administrative rules, regulations, and court decisions); Painter v. Graley, 639 
N.E.2d 51, 57 (Ohio 1994) (termination of municipal court employee following her decision to run 
for partisan public office did not violate public policy); Reuther v. Fowler &  Williams, Inc. 386 A.2d 
119, 120 (Pa. Superior Ct. 1978) (public policy exception protects terminated employee who answers 
the call for jury service); Ludwick v. This Minute of Carolina Inc., 337 S.E.2d 213, 225 (S.C. 1985) 
(public policy exception protects employee who complies with subpoena to appear before employ­
ment commission); Payne v. Rozendaal, 520 A.2d 586, 589 (Vt. 1986) (public policy exception protects
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decision — P eterm ann v. In tern a tio n a l B rotherh ood o f  Teamsters.24 It has n o w  been 

adopted  in  som e fo rm  in forty-three states. O n ly  the fo llo w in g  seven states have not 

approved  it: A lab am a,25 F lo rid a ,26 G e o rg ia ,27 L o u isian a,28 M a in e ,29 N e w  Y o rk ,30 and 

R h o d e Islan d .31 A s its nam e im plies, the exception  stands fo r  the proposition  that an 

at-w ill em ployee m ay n ot be fired  fo r a reason that violates a “p u b lic  policy.” H ow ever, 

there is no u n iform  defin ition  am on g courts abou t the m ean in g o f  p u b lic  p o licy  o r ac­

ceptable sources o f  p u b lic  policy. A ccord ingly , application  o f  the exception  varies fro m  

state to state.

Petermann: The Case that Started the Exception

In  the P eterm ann  case, p la in tiff  w as an em ployee o f  the In ternational B roth erh ood  

o f  Team sters w h o  w as to ld  w h en  h ired  that he w o u ld  be em ployed  so as lo n g  as his 

w o rk  w as satisfactory. P la in tiff  w as subpoenaed to testify  before a com m ittee o f  the 

C a lifo rn ia  legislature and cla im ed  that, in  advance o f  his testim ony, his supervisor 

“ instructed  h im  to m ake certain  false and untrue statem ents . . .  .” 32 P la in tiff  fu rth er al­

leged that he refused to co m p ly  w ith  his supervisor’s instruction , instead gave tru th fu l 

and honest testim ony, and w as fired  the next day because he h ad  failed  to co m m it per­

jury. A  claim  fo r  w ron g fu l term in ation  fo llow ed  in  w h ich  p la in tiff  sought his accrued

employee terminated based on age discrimination); Harless v. First National Bank, 246 S.E.2d 270, 
276 (W. Va. 1978) (public policy exception protects employee discharged because of efforts to bring 
employer into compliance with consumer credit protection laws.) See also cases cited in Mark D. 
Wagoner, Jr., The Public Policy Exception to the Employment At W ill Doctrine in Ohio: A Need for a 
Legislative Approach, 57 Ohio St. L. J. 1799, 1811 n.35 (1996).

24 344 P.2d 25 (Cal. App. 2d Dist., 1959).
25 Hall v. Infirmary Health Sys., 2007 U.S. Dist. LEXIS 18104, 18114 (S.D. Ala. 2007) (“Alabama 

Supreme Court has steadfastly refused to create a public policy exception to the at-will doctrine.”).
26 Hartley v. Ocean Reef Club Inc., 476 So.2d. 1327 (Fla. Ct. App. 1985) (creation of a public policy 

exception should be left to the legislature), Erskine v. Boeing Co., 2002 U.S. Dist. LEXIS 21819, 
21834 (M.D. Fla. 2002) (“Florida does not recognize a general ‘public policy’ exception to at-will 
employment.”).

27 Eckhardt v. Yerkes Reg’l Primate Ctr., 561 S.E.2d 164 (Ga. Ct. App. 2002) (any public policy excep­
tion to the at-will doctrine will be left to the legislative branch to create).

28 Quebedeaux v. Dow Chem. Co., 820 So. 2d 542, 546 (La. 2002) (“there are no broad policy consider­
ations creating exceptions to employment at will.”).

29 Taliento v. Portland West Neighborhood Planning Council, 705 A.2d 696, 699 (Me. 1997) (“the only 
exception to the employer’s common law right to discharge an employee at will is a contract that 
expressly restricts such a right.”).

30 Horn v. N.Y. Times, 790 N.E.2d 753, 759 (N.Y. 2003) (New York courts “have consistently declined 
to create a common-law tort of wrongful or abusive discharge” and “we decline to do so now.”).

31 Pacheo v. Raytheon Co. 623 A.2d 464, 465 (R.I. 1993) (“we now unequivocally state that in Rhode 
Island there is no cause of action for wrongful discharge.”).

32 Petermann, supra note 24, 344 P.2d at 25.
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salary. P la in tiff’s case w as dism issed in the trial court, and an appeal fo llow ed  in  w h ich  

the issue w as w h eth er p la in tiff ’s com plain t stated a cause o f  action.

T h e court conceded that p la in tiff  w as an at-w ill em ployee because no fixed term  o f  

em p loym en t w as agreed up on , w h ich  m eant that n o rm ally  either p arty  cou ld  term i­

nate the relationship  fo r an y reason. B u t the court w en t on  to state that “the right to 

discharge an em ployee under such a contract m a y  be lim ited  b y  . considerations o f  

p u b lic  policy.” 33 A lth o u gh  the cou rt recognized that the term  p u b lic  p o licy  “ is inher­

en tly  n ot subject to precise defin ition ,” 34 it h ad  little d ifficu lty  con clu d in g  that p erju ry  

and the so licitation  o f  p erju ry  violates p u b lic  po licy .35

Illustrative Cases

O n e o f  the broadest applications o f  the p u b lic  p o licy  exception  is contained  in the 

1981 decision  o f  the Illin o is Suprem e C o u rt  in  P alm ateer v. In tern a tio n a l H arvester 

C o m p a n y 3  P lain tiff, Palm ateer, an at-w ill em ployee o f  In ternational H arvester, 

b rou gh t an action  fo r  retaliatory discharge, c la im in g  that he w as fired  fo r  su pp lyin g 

in fo rm atio n  to law -en forcem en t authorities about another em ployee’s possib le involve­

m ent in  a crim inal law  v io lation  and agreeing to assist in  the investigation  and trial o f  

the em ployee.

A fte r  n otin g  that Illin o is recognizes a p u b lic  p o licy  exception  to the at-w ill em p loy­

m ent doctrine, the cou rt discussed the m ean in g o f  p u b lic  p o licy  and its sources. W h ile  

con ced in g that “there is no precise defin ition  o f  the term ,” 37 the court declared that

33 Id. at 27.
34 Id.
35 The court in Petermann explained:

It would be obnoxious to the interests of the state and contrary to public policy and sound 
morality to allow an employer to discharge any employee, whether the employment be for 
a designated or unspecified duration, on the ground that the employee declined to commit 
perjury, an act specifically enjoined by statute. The threat of criminal prosecution would, 
in many cases, be a sufficient deterrent upon both the employer and employee, the former 
for soliciting and the latter for committing perjury. However, in order to fully effectuate 
the state’s declared policy against perjury, the civil law, too, must deny the employer his 
generally unlimited right to discharge an employee whose employment is for an unspecified 
duration, when the reason for the dismissal is the employee’s refusal to commit perjury. To 
hold otherwise would be without reason and contrary to the spirit of the law ... .

Id. at 28. Defendant argued that plaintiff had not exhausted his remedies under the union contract, 
which precluded his resort to the courts. However, the court held that the union contract was not 
controlling since it applied only in circumstances in which an employee union member was seeking 
to redress an adverse ruling or decision under the union contract, whereas “plaintiff’s discharge was 
not a ruling or decision adverse to him as a [union] ‘member,’ but only terminated his status as an 
employee.” Id .

36 421 N.E.2d 876 (1ll. 1981).
37 Id. at 878.
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“p u b lic  p o licy  concerns w h at is right and ju st and w h at affects the citizens o f  the State 

collectively.” 38 A s fo r the sources o f  p u b lic  policy, the cou rt stated that it “ is to  be 

fo u n d  in  the State’s constitu tion  and statutes and, w h en  th ey  are silent, in  its ju d ic ia l 
decisions.” 39

A s fo r p la in tiff’s term in ation , the court h eld  that p la in tiff  stated a cause o f  action  fo r 

retaliatory discharge:

There is no p u b lic  p o licy  m ore basic, n o th in g  m ore im p lic it in  the concept 

o f  ordered lib erty  . . .  than  the en forcem ent o f  a State’s crim inal code . . .  .

There is no p u b lic  p o licy  m ore im p ortan t o r m ore fun d am en tal than  

the one favo rin g  the effective p rotection  o f  the lives and p ro p erty  o f  citi­

zens . . P u b lic  p o licy  favors Palm ateer’s con d uct in  vo lu nteerin g in fo rm a­

tio n  to the law -en forcem en t agency. O n ce the p o ssib ility  o f  crim e was 

reported , Palm ateer w as under a statu tory  d u ty  to fu rth er assist officials 

w h en  requested to do so . . P u b lic  p o licy  thus also favors Palm ateer’s

agreem ent to assist in  the investigation  and prosecution  o f  the suspected
40crim e.40

B u t n ot all courts h ave agreed w ith  the b road  exception  declared in P alm ateer. In  

S a b in e  P ilo t S ervice v. H auck , 41 decided in 1985, the Texas Suprem e C o u rt  recognized 

a narrow  p u b lic  p o licy  exception  sim ilar to that an noun ced  tw o years earlier b y  the 

W isco n sin  Suprem e C o u rt .42 In  the Texas case, P lain tiff, an em ployee o f  Sabine 

P ilo t Services, w as responsible fo r  p u m p in g  the bilges o f  boats on  w h ich  he w orked . 

B e liev in g  that it w as illegal fo r  h im  to p u m p  the bilges d irectly  into  the w ater around 

the boat as he w as instructed  to do, p la in tiff  contacted  the U n ited  States C o ast G u ard  

to  determ ine the lega lity  o f  the practice. W h en  he learned that it w as in  fact illegal fo r 

h im  to p u m p  the bilges d irectly  into the open  water, he refused to do so and w as fired 

sh ortly  afterw ards. W h ile  p la in tiff  contended th at he w as w ro n g fu lly  term inated  fo r  his 

refusal to  pu m p  the bilges illegally, Sab in e cla im ed  that he w as term in ated  because “he 

refused to swab the deck, m an a radio w atch  and other derelictions o f  duty.” 43

T he Texas Suprem e C o u rt  stated that “the sole issue fo r ou r determ ination  is w h eth er 

an allegation  b y  an em ployee that he w as d ischarged fo r  refusing to  perform  an illegal 

act states a cause o f  action .” 44  A fte r  ackn ow led gin g that Texas h ad  lo n g  been a strict

38 Id.
39 Id.
40 Id . at 879-880.
41 687 S.W. 2d 733 (Tex. 1985).
42 See Brockmeyer v. Dun &  Bradstreet, 335 N.W.2d 834 (Wis. 1983) (only the state’s constitution or 

statutes reflect public policy for purposes of a wrongful discharge action).
43 Id. at 734
44 Id.
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su pporter o f  the at-w ill em p loym en t doctrine, the cou rt noted  that a n u m ber o f  states 

h ad  m od ified  the doctrine and con clu d ed  as follow s:

U p o n  careful consideration  o f  the changes in  A m erican  society and in  the 

em ployer/em ployee relationship . . .  w e h o ld  that the situation  w h ich  led 

to . . .  [the at-w ill em p loym en t doctrine] has changed in  certain respects.

W e n o w  h o ld  that p u b lic  policy, as expressed in the law s o f  this state and 

the U n ited  States w h ich  carry  crim inal penalties, requires a ve ry  narrow  

exception  to the em ploym en t-at-w ill doctrine . . .  . That n arrow  exception  

covers only the discharge o f  an  em ployee fo r  the sole reason that the em ployee 

refused to perfo rm  an  ille g a l act. W e furth er h o ld  that in  the trial o f  such a 

case it is the p la in tiff ’s burden to prove b y  a preponderance o f  the evidence 

that his discharge w as fo r no reason other than  his refusal to  perform  an 

illegal act.45

T h e court thereafter affirm ed ju d g m en t fo r  the p lain tiff. T h e strict interpretation  o f  the 

p u b lic  p o licy  exception  has n ot been expan ded  in  Texas, and at least one other state 

has adopted  a sim ilarly  narrow  approach .46

Public Policy Exception Based on Rules of Professional Conduct

Several cou rt decisions have accepted ethical rules p ertain in g to the professions, 

in clu d in g  rules o f  professional con d uct applicable to law yers, as expressions o f  pu b lic  

po licy .47 A lth o u g h  n one has in vo lved  p u b lic  defenders, cases fo r  w ron g fu l term ination  

o r retaliatory discharge have been b rou gh t b y  in -h ouse corporate law yers w h o  were 

fired  b y  th eir em ployers. The law yers in these cases acted in  w ays th at th ey  believed 

w ere required b y  professional con d u ct rules. In  fact, litigation  betw een form er in­

h ouse counsel and corporate em ployers has occurred  w ith  sufficient frequ en cy  that in  

2 0 0 1 the A B A  Stan d in g  C o m m ittee  on  E th ics and Professional R esp o n sib ility  issued

45 Id. at 735 (emphasis added).
46 See Dancer v. Bryce Corp, 2006 U.S. Dist. Lexis 16955, 16964 (N.D. Miss. 2006) (“the Mississippi 

Supreme Court has created a narrow public policy exception allowing an employee fired for refusing 
to follow an employer’s directive to do illegal activity or for exposing illegal activity in the workplace 
to bring a wrongful termination action”).

47 See, e.g., Chapman v. Adia Services, Inc., 688 N.E.2d 604, 609 (Ohio Ct. App. 1997) (Ohio Code of 
Professional Responsibility expresses public policy); Pierce v. Ortho Pharmaceutical Corp, 84 N.J.
58, 72, 417 A.2d 505, 512 (N.J. 1980) (public policy may be expressed in a professional code of ethics); 
Kalman v. Grand Union Co., 443 A.2d 728, 730 (N.J. Super. Ct. App. Div. 1982) (code of ethics 
related to profession of pharmacy may express public policy); GTE Products Corp. v. Stewart, 653 
N.E.2d 161, 167 n. 10 (Mass. 1995) (explicit commands in lawyers’ ethics code are a recognized source 
of public policy); Cisco v. United Parcel Servs., Inc., 476 A.2d 1340, 1343 (Pa. Super. Ct. 1984) (“a 
professional code of ethics may contain an expression of public policy”). See also Thompto v. Coborn, 
871 F.Supp. 1097, 1119-1121 (N.D. Iowa 1994) (recognizes rules of ethics as embodying strong public 
policy favoring access of persons to professional legal services).
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a form al op in io n  on  the subject.48 The o p in io n  sum m arized the law  in  this area as 

fo llow s:

T h e absolute right to term inate an in -h ouse law yer u n der an y  circu m ­

stances has been lim ited  . b y  a n u m b er o f  courts in  recent years . .

T h us, som e courts have p erm itted  the retaliatory discharge claim  by 

the fo rm er in-house lawyer. These courts fin d  that there are com pellin g  

reasons o f  p u b lic  p o licy  that m ake it appropriate to im pose legal conse­

quences fo r  d ism issing an in -h ouse lawyer. Specifically, th ey  con clud e that 

the p u b lic  has an interest in  in su rin g that law yers abide b y  th eir ethical 

obligations.

C o u rts  also have recognized that state-adopted codes o f  ethics fo r  law yers 

as a reflection o f  p u b lic  po licy .49

T o  illustrate, in  a Tennessee case,50 p lain tiff, in-house counsel fo r  a com pany, was 

term in ated  fo r  reporting that the em p loyer’s general counsel w as engaged in the 

unauth orized  practice o f  law. A fte r  ackn ow led gin g that the p u b lic  p o licy  exception  had 

been adopted  in the state, the Tennessee Suprem e C o u rt  h eld  that p la in tiff  “m ay  bring 

a co m m o n -law  action  fo r retaliatory discharge resulting fro m  counsel’s com pliance 

w ith  a provision  o f  the code o f  professional resp on sib ility  that represents a clear and 

d efin itive statem ent o f  p u b lic  policy.” 51

O n e  o f  the m ost freq u en tly  cited cases in  this area is G en era l D ynam ics C orp. v.

S u p erio r C ourt,52 decided  b y  the C a lifo rn ia  Suprem e C o u rt  in  1994. The p la in tiff  in  this 

case, an attorney fo r  G enera l D yn a m ics, claim ed that he w as fired  because he reported 

to  co m p an y  officials “w idespread  d rug  use am on g the G eneral D yn am ics w o rk  force, 

a refusal to investigate the m ysterious ‘b u g gin g ’ o f  the office o f  the co m p an y ’s ch ie f o f

48 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 01-424 (2001). Because in-house 
counsel represents the corporation, there is an understandable concern that in the event of a suit for 
wrongful termination the corporation’s former lawyer might disclose confidential information about 
the company. The committee addressed this concern: “The Model Rules do not prohibit a lawyer 
from suing her former client and employer for retaliatory discharge. In pursuing such a claim, how­
ever, the lawyer must take care not to disclose client information beyond that information the lawyer 
reasonably believes is necessary to establish her claim.” I f  a public defender were to sue his or her 
former agency for wrongful termination arising from a dispute over the size of the lawyer’s caseload, 
there would seem to be little risk that confidential information would need to be disclosed. Unlike 
in-house counsel, the public defender does not have an attorney-client relationship with the defender 
program, but instead with the indigent clients on whose behalf defense services are provided.

49 Id . at 2 n. 2. Although a minority view, the Illinois Supreme Court has rejected wrongful termination 
suits by former in-house lawyers because of concern for the undesirable effect of such litigation on 
the attorney-client relationship. See Balla v. Gambro, 584 N.E.2d 104, 108-109 (1ll. I9 9 I).

50 Crews v. Buckman Labs, 78 S.W.3d 852 (Tenn. 2002).
51 Id. at 855.
52 876 P.2d 487 (Cal. 1994).
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security, and the displeasure o f  co m p an y  officials over certain legal advice . . .  .” 53 that 

he p rovid ed  to m anagem ent. In  its decision  su p p ortin g  p la in tiff’s position , the co u rt’s 

analysis is ju st as relevant fo r  a p u b lic  defender fired  fo r protesting an excessive case­

load  as fo r  an in-house law yer term inated  fo r d isclosing corporate m isconduct:

Perhaps the defin in g feature o f  professionals as a class is the extent to 

w h ich  th ey  em b o d y  a dual allegiance. O n  the one h and , an attorney’s 

h ighest d u ty  is to the w elfare and interests o f  the client. Th is ob ligation  is 

channeled , how ever, b y  a lim itin g  and specifically  pro fessio n al qualification : 

attorneys are required to con d u ct them selves as such, m ean in g that th ey 

are b o u n d  at all events n ot to transgress a h an d fu l o f  professional ethical 

n orm s that distinguish  th eir w o rk  fro m  that o f  the n onattorney.54

[A ]ttorneys should  be accorded a retaliatory  discharge rem ed y in  those 

instances in  w h ich  m andatory eth ica l norm s em bod ied  in  the R u les o f  

Professional C o n d u ct co llid e w ith  illeg itim ate dem ands o f  the em ployer and 

the attorn ey insists on  ad h erin g  to his or her clear pro fessio n al duty. It is, 

after all, the office o f  the retaliatory discharge tort to v in d icate  fu n d am en ­

tal p u b lic  policies b y  en courag in g em ployees to act in  w ays th at advance 

them . B y  p rovid in g  the em ployee w ith  a rem ed y in  tort dam ages fo r 

resisting socia lly  d am agin g organizational con d u ct, the courts m itigate the 

otherw ise considerable econ om ic and cultural pressures on  the in d ividual 

em ployee to silen tly  co n fo rm .55

In  sum m ary, “p u b lic  p o licy” is the m ost w id e ly  adopted  exception  to the em ploym en t 

at-w ill doctrine, and courts have show n a w illingness to fin d  expressions o f  p u b lic  

p o licy  in rules o f  professional resp on sib ility  govern in g law yers.56 A lth o u gh  n ot all 

courts have h ad  occasion to ru le on  professional con d u ct rules as expressions o f  p u b lic  

policy, there do n ot appear to be an y decisions in  w h ich  courts have refused to do 

so. H ow ever, there still appear to  be seven ju risd iction s th at reject a p u b lic  p o licy

53 Id . at 490.
54 Id. at 497— 498.
55 Id . at 50I.
56 In Garcetti v. Ceballos, 547 U.S. 410 (2006), an assistant prosecutor in Los Angeles wrote a memo­

randum to his superiors explaining that he believed a certain case should be dismissed as a result 
o f misrepresentations in a search warrant affidavit. Later, he claimed his memorandum resulted in 
a series of retaliatory employment actions and sued the District Attorney’s office claiming that the 
actions taken against him violated his First Amendment rights in writing to his supervisors. The 
Court held that the First Amendment does not protect a government employee from discipline based 
on speech arising out of the employee’s official duties. However, the Court also noted that “ [c]ases 
involving government attorneys implicate additional safeguards in the form of, for example, rules of 
[professional] conduct ... .” Id. at 425.
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exception  regardless o f  its basis, believ ing instead that exceptions to the law  in this area 

should  derive fro m  legislative action , not fro m  ju d ic ia l decisions.57

Implied Contract Exception

T h e second m ost com m on  exception  to the em p loym en t at-w ill doctrine is the “ im ­

p lied  contract exception ,” w h ich  as o f  2 0 0 1 had  been adopted  in  th irty-eigh t o f  the 

fifty  States.58 O n ly  the fo llo w in g  tw elve states, as o f  2 0 0 1, h ad  n ot adopted  the excep­

tio n  in  som e form : D elaw are ;59 F lo rid a ;60 G e o rg ia ;61 In d ian a;62 L o u isian a;63

57 See supra notes 25-3I and accompanying text.
58 See supra note 10. Most of the states that have adopted the implied contract exception are represented 

in the following list of cases: Hoffman-LaRouche Inc. v. Campbell, 512 So.2d 725 (Ala. 1987); Eales
v. Tanana Valley Medical Group, Inc., 663 P.2d 958 (Alaska 1983); Gladden v. Arkansas Children 
Hosp., 728 S.W.2d 501 (Ark. 1987); Pugh v. See’s Candies, Inc., 171 Cal. Rptr. 917 (Cal. 1981); Salimi 
v. Farmer’s Insurance Group, 684 P.2d 264 (Colo. 1984); Finley v. Aetna Life &  Casualty, 520 A.2d 
208 (Conn. 1985); Bason v. American Univ., 414 A.2d 522 (D.C. 1980); Kinoshita v. Canadian Pacific 
Airlines, 724 P.2d 110 (Haw. 1986); Watson v. Idaho Falls Consolidated Hosps., 720 P.2d 632 (Id. 
1986); McBride v. City of Sioux City, 444 N.W.2d 85 (Iowa 1989); Allegri v. Providence-St. Margaret 
Health Ctr., 684 P.2d 1031 (Kan. 1984); Anil Shah v. American Synthetic Rubber Corp., 655 S.W.2d 
489 (Ky. 1983); Staggs v. Blue Cross of Maryland, 486 A.2d 798 (Md. 1985); Pine River State Bank v. 
Mettille, 333 N.W.2d 622 (Minn. 1983); Robinson v. Board of Trustees East Cent. Junior College, 477 
So.2d 1352 (Miss. 1985); Morris v. Lutheran Medical Ctr., 340 N.W.2d 388 (Neb. 1983); Southwest 
Gas Corp. v. Ahmad, 668 P.2d 261 (Nev. 1983); Panto v. Moore Business Forms, 547 A.2d 260 (N.
H. 1988); Forrester v. Parker, 606 P.2d 191 (N.M. 1980); Weiner v. McGraw Hill, 443 N.E.2d 441 
(N.Y. 1987); Hammond v. North Dakota State Personnel Bd., 345 N.W.2d 359 (N.D. 1984); Mers 
v. Dispatch Printing Co., 483 N.E.2d 150 (Ohio 1985); Langdon v. Saga Corp., 569 P.2d 524 (Okla. 
1976); Yartzoff v. Democratic Herald Publications, 576 P.2d 356 (Or. 1978); Small v. Springs Indus.,
357 S.E.2d 452 (S.C. 1987); Osterkamp v. Alkota Mfg., 332 N.W. 2d 275 (S.D. 1983); Hamby v. 
Genesco Inc., 627 S.W.2d 373 (Tenn. Ct. App. 1981); Piatracelli v. Southern Utah State College, 636 
P.2d 1063 (Utah 1981); Benoir v. Ethan Allen Inc., 514 A.2d 716 (Vt. 1986); Thompson v. St. Regis 
Paper Co., 685 P.2d 1081 (Wash. 1984); Cook v. Heck’s Inc., 342 S.E.2d 453 (W. Va. 1986); Ferraro v. 
Koelsch, 368 N.W.2d 666 (Wis. 1985); Mobil Coal Producing Inc. v. Parks, 704 P.2d 702 (Wyo. 1985).

59 E.I. DuPont de Nemours &  Co. v. Pressman, 679 A.2d 436 (Del. 1996) (Delaware recognizes excep­
tions to the at-will doctrine based on the implied covenant of good faith and fair dealings, public 
policy, an employment misrepresentation upon which the employee relies to her detriment, and an 
employer depriving the employee of clearly identifiable compensation).

60 Bryant v. Shands Teaching Hospital &  Clinics, Inc., 479 So.2d 165, 168 (Fla. Dist. Ct. App. 1985) (at- 
will doctrine “is well entrenched in the jurisdiction of this state, and cannot be modified on any basis 
but a clear statutory abrogation of the rule”).

61 Balmer v. Elan Corp., 599 S.E.2d 158, 162 (Ga. Ct. App. 2004) (Georgia courts have refused to 
acknowledge any exceptions to the at-will doctrine not contained in its state code).

62 Coutee v. Lafayette Neighborhood Housing Services, 792 N.E.2d 907 (Ind. Ct. App. 2003) (Indiana
recognizes only three exceptions to the at-will doctrine, none of which are for an implied contract rule).

63 Quebedeaux v. Dow Chem. Co., 820 So. 2d 542, 546 (La. 2002) (aside from state and federal statu­
tory exceptions, there are no broad policy considerations creating exceptions to employment at will).
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M isso u ri;64 M o n tan a ;65 N o rth  C aro lin a ;66 Pennsylvan ia;67 R h o d e Islan d ;68 T exas;69 and 

V irg in ia .70

The exception  is applicable w h en  a cou rt finds that an im p lied  contract has been 

form ed  based on oral o r w ritten  representations m ade b y  the em ployer to the em ployee 

either d u rin g  the h irin g  process o r d u rin g  em ploym en t. The exception  allow s an em ­

ployee to show  the existence o f  “an im p lied  prom ise o f  con tin ued  em p loym en t estab­

lished b y  oral representations, course o f  dealing, personal m anuals, o r m em oran da.” 71 

Thus, the exception  “recognizes that statem ents o r con d u ct b y  the em ployer that im p ly  

som e fo rm  o f  jo b  security  fo r  otherw ise at-w ill em ployees m ay rise to the level o f  con­

tractually  b in d in g  ob ligation s” that take the em ployee out o f  the at-w ill classification 

and afford protection  o f  a specified duration  or a requirem ent that term in ation  be “for 

cause” o r based u p on  som e other standard.72

Toussaint v. Blue Cross & Blue Shield of Michigan

A n  often-cited  case fo r application  o f  the im p lied  contract exception  is Toussaint v.

B lu e  Cross &  B lu e  S h ie ld  o f  M ich ig a n .7  Toussaint w as a con so lidation  o f  tw o cases 

th at w ere factu a lly  sim ilar. In  both , the parties’ em p loym en t relationships w ere fo r an 

unspecified  period  o f  tim e. H ow ever, both  parties in qu ired  about jo b  security  w h en  

th ey  w ere h ired , and both  w ere prom ised  indefin ite em ploym en t. P la in tiff  Toussaint 

testified  that he w as to ld  that he w o u ld  have con tin u ed  em p loym en t “as lo n g  as I did

64 Johnson v. McDonnell Douglas Corp., 745 S.W.2d 661, 663 (Mo. 1988) (no contract was formed 
between plaintiff and defendant on the basis of employee handbook). See also Enyeart v. Shelter Mut. 
Ins. Co., 784 S.W.2d 205 (Mo. App. 1989).

65 Montana has abrogated the common law rule of the at-will doctrine and its exceptions, and in its 
place has adopted the Montana Wrongful Discharge from Employment Act. See infra notes I04-I09 
and accompanying text.

66 Katsifos v. Pulte Home Corp., 2004 N .C. App. LEXIS 330, 335 (N.C. Ct. App. 2004) (North 
Carolina law is clear that unilaterally promulgated employment manuals or policies do not become 
part of employment contract unless expressly included in it).

67 Reynolds v. Murphy Ford, Inc., 2007 Phila. Ct. Com. Pl. LEXIS 146, 151 (2007) (cause of action does 
not exist for termination of an at-will employee unless an exception applies for a violation of public 
policy); Richardson v. Charles Cole Memorial Hospital, 320 Pa. Super. 106 (Pa. Super. Ct. 1983) 
(provisions in employee handbook about duration of employment and termination are not binding 
since they were not bargained for and were at best gratuitous).

68 Dudzik v. Leesona Corp., 473 A.2d 762 (R.I. 1984).
69 Simmons Airlines v. Lagrotte, 50 S.W.3d 748, 752 (Tex. Ct. App. 2001) (“the Sabine Pilot exception is 

the only common-law exception recognized in Texas.”).
70 Rubin v. Maloney, 2007 Va. Cir. LEXIS 244 (2007) (Virginia recognizes only a narrow exception to 

the at-will doctrine for violation of an established public policy).
71 Margaret M. Koesel et al., W ill the Real Legislature Please Stand Up? A Response to “Kulch v. Structural 

Fibers, Inc.: Clarifying the Public Policy Exception, ” 46 Clev. St. L. Rev. 19, 24 (1998).
72 Partee, Reversing the Presumption, supra note 19, at 697.
73 292 N.W.2d 880 (Mich. 1980).
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m y  jo b .” 74 P la in tiff  E b lin g  testified that he w as to ld  that so lo n g  as he w as “d o in g  his 

jo b ” he w o u ld  have em p loym en t.75 B o th  parties challenged th eir term inations, arguing 

th at th ey  w ere n ot at-w ill em ployees and cou ld  o n ly  be fired  fo r cause.

In  the v iew  o f  the M ich ig an  Suprem e C o u rt, although the contracts w ere fo r  an in d efi­

nite term , this d id  n ot necessarily m ean th at th ey  w ere “term inable at-w ill,” 76 because 

the em ployer can still decide to “enter into a legally  enforceable agreem ent to term inate 

the em p loym en t o n ly  fo r  cause.”77 T h e cou rt fu rth er expla ined its su pport fo r  plaintiffs:

W h e n  a prospective em ployee inquires about jo b  security  and the em p loy­

er agrees that the em ployee shall be em ployed  as lo n g  as he does the job , 

a fa ir  construction  is that the em ployer has agreed to give up his right to 

discharge at w ill w ith o u t assigning cause and m ay  discharge o n ly  fo r  cause 

(good or ju st cause). The result is that the em ployee, i f  d ischarged w ith o u t 

go o d  or just cause, m a y  m aintain  an action  fo r w ron g fu l d ischarge.78

T he court also relied u p on  w ritten  m aterials supplied  to  p la in tiff  Toussaint. D u rin g  

n egotiations and u p on  being h ired , P la in tiff  T ou ssaint w as h an d ed  a “ B lu e  C ross 

Su p erviso ry  M an u a l and G u id e lin es” packet that expressly stated that em ployees cou ld  

be term inated  “fo r  ju st cause only.” 79 In  regard to this m anual, the court explained:

B lu e  C ross h ad  established a co m p an y p o licy  to discharge fo r ju st cause 

only, pursuan t to  certain procedures, h ad  m ade that p o licy  k n o w n  to 

T oussaint, and thereby h ad  com m itted  itse lf to discharge h im  o n ly  fo r 

ju st cause in  com pliance w ith  the procedures. There were, thus, on  this 

separate basis alone, special circum stances sufficient to overcom e the pre­

sum ptive con struction  that the contract w as term inable at w ill.

W e h o ld  that em ployer statem ents o f  policy, such as the B lu e  C ross 

Sup erv iso ry  M an u a l and G u id elin es, can give rise to contractual rights 

in  em ployees w ith o u t evidence that the parties m u tu ally  agreed that the 

p o licy  statem ents w o u ld  create contractual rights in  the em ployee, and, 

hence, a lth ough  the statem ent o f  p o licy  is signed b y  neither party, can be 

u n ilaterally  am ended b y  the em ployer w ith o u t notice to the em ployee, and 

contains no reference to a specific em ployee, his jo b  descrip tion  or com ­

pensation , and alth ough  no reference w as m ade to the p o licy  statem ent

74 Id. at 884.
75 Id.
76 Id. at 890.
77 Id .
78 Id. at 890.
79 Id. at 891.
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in  p re-em p loym en t in terview s and the em ployee does not learn o f  its 

existence until after his h ir in g .80

In  the w ake o f  the Toussaint decision , courts o ften  have h eld  th at em p loym en t co n ­

tracts, w h ich  provid e th at an em ployee w ill not be d ischarged except fo r  cause, are 

enforceable even th ou gh  the term  o f  the em p loym en t contract is “ in d efin ite .” 81 In  

add ition , the basis fo r  term in ation  m ay becom e p art o f  the em p loym en t contract by  

express agreem ent, either w ritten  or oral, o r as a result o f  an em ployee’s expectations 

grou n d ed  in  an em ployer’s w ritten  policies o r em p loym en t m an u als.82

Implied Contract Exception Based On Rules of Professional Conduct

A t least one cou rt has applied  the im p lied  contract exception  based on  rules o f  profes­

sional conduct. In  W eider v. S k a la ,83 the N e w  York  C o u rt  o f  A ppeals dealt w ith  a claim  

fo r  w ron g fu l term in ation  b rou gh t b y  a law  firm ’s fo rm er associate. W h ile  em ployed  

b y  the law  firm , p la in tiff  asked the firm  to represent h im  in  the purchase o f  a con ­

d o m in iu m . The firm  agreed and assigned a fe llow  associate (given the alias o f  L .L . in 

the cou rt’s opin ion) to h andle the m atter. A fte r  several m onth s it becam e apparent to 

p la in tiff  th at L .L . h ad  m ade several false and frau d u len t statem ents w h ile  representing 

p lain tiff. W h en  p la in tiff  to ld  tw o o f  the firm ’s senior partners about the m atter, “ [t]hey 

conceded that the firm  w as aware ‘th at [L .L .] w as a pathological liar and th at [L .L .] 

h ad  previou sly  lied  to [m em bers o f  the firm ] regarding the status o f  other pen d in g  

legal m atters.’ ” 84 In  response, p la in tiff  insisted th at a com p la in t be m ade to the state 

b ar’s d isc ip lin ary  auth o rity  in  com plian ce w ith  the code o f  professional co n d u ct.85 

A lth o u gh  the firm ’s partners resisted p la in tiff ’s request and threatened to fire h im  i f  

he reported the m iscond uct, u ltim ately  the firm  reported the associate’s m iscond uct.

80 Id . at 892.
8 See, e.g., D ’Angelo v. Gardner, 819 P.2d 206, 211 (Nev. 1991):

Employment contracts are ordinarily and presumably contracts which are terminable at will; 
however, an employer may expressly or impliedly agree with an employee that employment 
is to be for an indefinite term and may be terminated only for cause or only in accordance 
with established policies or procedures. We have called this a contract of “continued em­
ployment,” a contract which an employee can enforce in accordance with its terms.

82 See, e.g., Pine River State Bank v. Mettille, 333 N.W.2d 622 (Minn. 1983) (employee stated valid claim 
for wrongful discharge based on provisions contained in company’s employee handbook).

83 609 N.E.2d 105 (N.Y. 1992).
84 Id. at 106.
85 At the time, the New York Code of Professional Conduct stated as follows:

A  lawyer possessing knowledge, not protected as a confidence or secret ... that raises a 
substantial question as to another lawyer’s honesty, trustworthiness or fitness in other 
respects as a lawyer shall report such knowledge to a tribunal or other authority empowered 
to investigate or act upon such violation.

Id . at n. 4.
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Several m onth s later, how ever, p la in tiff  w as fired  soon after he com pleted  his w o rk  on 

certain papers he w as preparin g fo r litigation  on  the law  firm ’s behalf.

P la in tiff  charged in  his law suit th at he w as w ro n g fu lly  d ischarged as a result o f  insisting 

th at L .L . ’s con d u ct be reported . H is  claim  fo r w ron g fu l term in ation  w as based on  the 

pu b lic  p o licy  exception  to the at-w ill em p loym en t doctrine or, alternatively, based on  a 

breach o f  the em p loym en t relationship (i.e. the im p lied  contract exception).

The court rejected p la in tiff ’s claim  based on  the p u b lic  p o licy  exception , stating that 

“w h ile  the argum ents are persuasive and the circum stances here com pellin g, w e have 

consistently  h eld  that ‘sign ificant alteration  o f  em p loym en t relationships, such as the 

p la in tiff  urges, is best left to the Legislature .’ ” 86 H ow ever, the cou rt reached a d iffer­

en t con clusion  respecting p la in tiff’s “ legal claim  fo r  breach o f  contract.” 87 T h e court 

exp la in ed  its decision  regarding the law  firm ’s fo rm er associate in  language equally  

applicable to p u b lic  defenders burdened w ith  excessive caseloads:

[P ]la in tiffs  p erform an ce o f  professional services fo r  the firm ’s clients as a 

d u ly  adm itted  m em ber o f  the B ar w as at the v e ry  core and, indeed , the 

o n ly  purpose o f  his association w ith  defendants. A ssociates are, to be sure, 

em ployees o f  the firm  but th ey  rem ain  in d epend en t officers o f  the court 

responsible in  a broader p u b lic  sense fo r th eir professional ob ligations . . .  .

It is in  this d istinctive relationship  betw een a law  firm  and a law yer h ired 

as an associate that p la in tiff  finds the im p lied -in -law  ob ligation  on  w h ich  

he foun d s his claim .

W e agree w ith  p la in tiff  that in  an y  h irin g  o f  an attorn ey as an associate to 

practice law  w ith  a firm  there is im p lied  an understand ing so fund am ental 

to the relationship and essential to its purpose as to require no expression: 

that both  the associate and the firm  in con d u ctin g the practice w ill do 

so in  accordance w ith  the ethical standards o f  the profession . E rectin g  or 

cou n tenan cin g disincentives to com pliance w ith  the applicable rules o f  

professional cond uct, p la in tiff  contends, w o u ld  subvert the central profes­

sional purpose o f  his relationship  w ith  the firm -th e law fu l and ethical 

practice o f  law .88

T h us, b y  insisting that p la in tiff  d isregard . . .  [the d u ty  to  report profes­

sional m isconduct] defendants w ere n ot o n ly  m ak in g  it im possib le fo r 

p la in tiff  to fu lfill h is professional ob ligations b ut p lac in g  h im  in  the

86 Id. at 110. See also supra note 30, noting New York’s rejection of the tort of wrongful termination.
87 Id. at 107.
88 Id. at 108.
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position  o f  h avin g  to choose betw een con tin ued  em p loym en t and his ow n 

potential suspension and d isb arm en t.89

In trin sic to this [em ploym ent] relationship . . .  w as the unstated b ut essen­

tial com pact th at in  con d u ctin g the firm ’s legal practice both  p la in tiff  and 

the firm  w o u ld  do so in  com plian ce w ith  the prevailin g rules o f  cond uct 

and ethical standards o f  the profession . Insisting  that as an associate in  

th eir em p lo y  p la in tiff  m ust act u n eth ically  and in  v io latio n  o f  one o f  the 

p rim ary  professional rules am ou nted  to n oth ing  less th an  a frustration  o f  

the o n ly  legitim ate purpose o f  the em p loym en t relationship .90

The W eider decision  furn ishes strong support fo r  a defender w h o  is term inated  due 

to ch allenging his o r h er caseload. T h e ob ligation  to fu rn ish  com petent and diligent 

representation pursuant to  professional con d uct rules is central to  every  attorney-client 

relationship , w h eth er the law yer is serv ing in d igen t clients as a p u b lic  defender or 

is h ired  to represent private persons. F or an em ployer to insist that a law yer refrain 

fro m  ch allenging a gen u in ely  excessive caseload in cou rt w o u ld , ju st as in  the W eider 

case, am ou nt “to n o th in g  less th an  a frustration  o f  the o n ly  legitim ate purpose o f  the 

em p loym en t relationship .” T h e im p lied  contract exception , m oreover, is poten tially  

qu ite valuable in  those few  ju risd iction s like N e w  York  th at do n ot recognize the p u b lic  

p o licy  exception  to the at-w ill em p loym en t doctrin e.91

Implied Covenant of Good Faith and Fair Dealings Exception

T h e im p lied  covenant o f  go o d  faith  and fa ir  dealings exception  (hereinafter “go o d  faith  

exception” ) has been adopted  in  at least the fo llo w in g  eight states: A lab am a,92 A lask a ,93

89 Id. at 109.
90 Id. at 109-110.
91 See supra note 25-31. To the same effect as Weider, see Shearin v. E.F. Hutton Group, Inc., 652 A.2d 

578, 588 (Del. Ch. 1994) (rules of professional conduct “must be deemed to be an implicit term of 
every lawyer’s contract of ... employment”).

92 Hoffman-La Roche Inc., v. Campbell, 512 So.2d 725, 738 (Ala. 1987) (Alabama recognizes that “every 
contract does imply an obligation of good faith and fair dealings”).

93 Mitford v. de Lasala, 666 P.2d 1000 (Alaska 1983) (agreeing with reasoning in other jurisdictions and 
holding that employment contracts contain an implied covenant of good faith and fair dealings).
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D elaw are ,94 Id ah o ,95 M assach usetts,96 N evad a ,97 U tah ,98 and W yo m in g .99 T h e exception  

is predicated  on the existence o f  an at-w ill contract betw een em ployee and em ployer.100 

Essentially, courts im p ly  certain contractual protections fo r the em ployee that are not 

expressly contained  in the agreem ent o f  the parties.101 T h e exception  has been inter­

preted to m ean either that the em p loyer’s term in ation  decisions are subject to a “ just 

cause” standard or th at an em ployee term in ation  decision  cannot be m ade in  bad faith  

or m otivated  b y  m alice .102 O bviously , a p u b lic  defender w h o  is fired  due to protesting 

an excessive caseload cou ld  argue that his o r h er term in ation  w as a v io latio n  o f  the 

g ood  faith  exception , in  add ition  to cla im in g vio lations o f  the p u b lic  p o licy  exception  

and im p lied  contract exceptions, i f  ap p licab le .103

94 Merrill v. Corthall-American, Inc. 606 A.2d 96, 102 (Del. 1992) (“every employment contract made 
under the laws of this State, consonant with general principles of contract law, includes an implied 
covenant of good faith and fair dealing”).

95 Metcalf v. Intermountain Gas Co., 778 P.2d 744 (Id. 1989) (agrees with analysis in other jurisdictions 
and adopts implied in law covenant of good faith and fair dealings in employment contracts).

9 6 Fortune v. National Cash Register, 364 N.E.2d 1251 (Mass. 1977) (covenant of good faith and fair 
dealings that exists in all other contract matters applies to employment contracts).

97 Kmart Corp. v. Ponsock, 732 P.2d 1364 (Nev. 1987) (covenant of good faith can apply to employment 
contracts on some occasions).

9 8 Berube v. Fashion Centre, 771 P.2d 1033 (Utah 1989) (recognizes a covenant of good faith and fair 
dealings that extends to employment contracts).

99 Wilder v. Cody Country Chamber of Commerce, 868 P.2d 211, 220 (Wyo. 1994) (“all employment 
contracts contain an implied covenant of good faith and fair dealings”).

10 0 One writer has explained:
[It] rests on the notion that an underlying premise of the at-will employment relationship is 
the covenant made by both parties that neither will perform any act which might limit the 
other’s ability to reap the benefits of the relationship. A  minority of states have adopted this 
exception, although most courts and commentators have rejected it due to its vagueness.

Nancy Baumgarten, Sometimes the Road Less Traveled is Less Traveled for a Reason, 35 Ga. L. Rev. 1021, 
1030 (2001).

10 1 See Susan Dana, The Covenant o f Good Faith and Fair Dealings: A Concerted Effort to Clarify the 
Imprecision o f its Applicability in Employment Law, 5 Transactions 291, 296 (2004). This is similar 
to what happens in other areas of contract law in which courts imply certain agreements and protec­
tions. It is a basic concept of contract law that most contracts contain an implied covenant of good 
faith and fair dealings. Thus, “neither party shall do anything which will have the effect of destroying 
or injuring the right of the other party to receive the fruits of the contract.” Kirke La Shelle Co. v. 
Paul Armstrong Co., 188 N.E. 163, 167 (N.Y. 1933). See also Restatement (Second) o f C on tracts 
§ 205 (1981) (“Every contract imposes upon each party a duty of good faith and fair dealings in
its performance and its enforcement”); U.C.C. § 1-304 (1977) (“Every contract or duty within the 
Uniform Commercial Code imposes an obligation of good faith in its performance and enforce­
ment); U .C.C. § 1-201(19) (I9 9 7 ) (defines “Good Faith” as “honest in fact and the observance of 
reasonable commercial standards of fair dealing.”).

102 Muhl, The Employment at-will-Doctrine, supra note 10, at 10.
103 For additional information about the good faith exception, see Cleary v. American Airlines, Inc., 111 

Cal. App.3d 443 (1980), overruled by Guz v. Bechtel National, Inc., 8 P.3d 1089 (Cal. 2000); Kmart 
Corp. v. Ponsock, 732 P.2d 1364 (Nev.) (1987); two of the most frequently cited cases in this area are:
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C. Montana Wrongful Discharge from Employment Act
M o n tan a  is cu rrently  the o n ly  state in  the co u n try  that does n ot have the at-w ill 

doctrine as its defau lt em p loym en t rule. In  its place, the M o n tan a  legislature in  1987 

enacted  the M o n tan a  W ron gfu l D isch arge fro m  E m p lo ym en t A ct (M W D E A ). Because 

the M W D E A  is the exclusive rem ed y fo r w ron g fu l term in ation  claim s in  M o n tan a , 

all such claim s in  the state m ust co m p ly  w ith  the state’s statute.104 In  add ition , u n ­

like the co m m o n  law, the statute creates a m in im u m  standard o f  “good  cause” fo r  all 

em p loym en t term inations once an em ployee’s p ro b atio n ary  period  has been satisfied. 

The statute also codifies the p u b lic  p o licy  exception  and m uch  o f  the im p lied  contract 

exception:

A  discharge is w ron g fu l o n ly  if: (1) it w as in  retaliation fo r the em ployee’s 

refusal to vio late  p u b lic  p o licy  or fo r  reporting a v io lation  o f  p u b lic  p o licy ;

(2) the discharge w as not fo r  go o d  cause and the em ployee h ad  com pleted  

the em p loyer’s p ro b atio n ary  p erio d  o f  em p loym en t; o r (3) the em ployer 

v io lated  the express provisions o f  its ow n w ritten  p o licy .105

B y  ad optin g the M W D E A , M o n tan a ’s legislature d id  exactly  w h at several courts 

insist is the fu n ction  o f  the legislature, i.e ., to  determ ine the exceptions to the at-w ill 

em p loym en t d o ctrin e .106 M oreover, rather th an  leaving the task o f  defin in g “p u b lic  

p o licy” to the courts, the statute spells it out: “ P u b lic  P o licy  m eans a p o licy  in  effect at 

the tim e o f  the discharge con cern in g the p u b lic  health , safety, o r w elfare established b y 

constitutional p rovision , statute or adm inistrative ru le.” 107

Monge v. Beebe Rubber Co., 316 A.2d 549 (N.H. 1974) (at-will employee permitted to sue for breach 
of contract when she was dismissed after refusing to date foreman) and Fortune v. National Cash 
Register Co., 364 N.E.2d 1251 (Mass. 1977) (at-will employment contract includes an implied cov­
enant of good faith and a cause of action exists when employer dismissed employee to avoid paying a 
bonus).

104 See M ont. Code Ann. § 39-2-902 (2009) (“Except as provided in § 39-2-912, this part provides the 
exclusive remedy for a wrongful discharge from employment.”). M ont. Code Ann. § 39-2-912 states 
that the statute does not apply to discharge of an employee “covered by a written collective bargain­
ing agreement or a written contract of employment for a specific term.”

105 M ont. Code Ann. § 39-2-904 (2009). “Good cause” and “public policy” are defined in the statute. 
See M ont. Code Ann. § 39-2-903 (2009). The MW DEA also provides limits on available remedies 
in a wrongful discharge matter. An employee is limited to lost wages and fringe benefits for a period 
not to exceed four (4) years. Punitive damages may only be awarded if  allowed by law and “estab­
lished by clear and convincing evidence that the employer engaged in actual fraud or actual malice in 
the discharge of the employee ... .” See M ont. Code Ann. § 39-2-905 (2007). The constitutionality 
of the statute was upheld in Meech v. Hillhaven West, Inc., 776 P.2d 488 (Mont. 1989).

106 See, e.g., Hartley v. Ocean Reef Club Inc., 476 So.2d. 1327 (Fla. Ct. App. 1985) (creation of a public 
policy exception should be left to the legislature); Eckhardt v. Yerkes Reg’l Primate Ctr., 561 S.E.2d 
I64 (Ga. Ct. App. 2002) (any public policy exception to the at-will doctrine will be left to the legisla­
tive branch to create).

107 M ont. C ode A nn. § 39-2-903 (2009).
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W h ile  there do n ot appear to be an y cases decided  b y  M o n tan a  courts in vo lv in g  p u b lic  

defenders and the M W D E A , a p u b lic  defender d ischarged fo r ch allenging an excessive 

caseload presum ab ly  w o u ld  be able to m ake a claim  u n der the p u b lic  p o licy  exception  

o f  the M o n tan a  statute.108 The M W D E A  provides a rem ed y w h en  an em ployee is ter­

m inated  in  “ retaliation fo r the em ployee’s refusal to vio late  p u b lic  policy.” A lso , there is 

at least one court decision  in  w h ich  the state’s rules o f  professional con d u ct have been 

recognized as p u b lic  p o licy  p ro n o u n cem en ts.109

D. Due Process of Law
In  som e instances, a p u b lic  defender term in ated  fo r  protesting an excessive case­

load  con trary  to  an em ployer’s w ishes m a y  have certain  procedural rights u n d er the 

Fourteenth  A m en d m en t, w h ich  protects against state action  that deprives a person 

o f  life, liberty, o r p ro p erty  w ith o u t due process o f  law .110 O f  these, o n ly  a claim  based 

on a deprivation  o f  p ro p erty  is applicable to a person  d ischarged fro m  p u b lic  em p loy­

m ent. T h e lead ing case on  p ro p erty  deprivation  related to em p loym en t in  v io lation  o f  

procedural due process is the Suprem e C o u rt ’s decision  in  C levela n d  B o a rd  o f  E du catio n  

v. L o u d e rm ill.m

L o u d erm ill w as h ired  b y  the C levelan d  B oard  o f  E d u catio n  as a security  guard. O n  his 

jo b  application , he denied  that he h ad  ever been convicted  o f  a felony. E leven  m onths 

later, as p art o f  a routine exam in ation  o f  his em p loym en t record, the B oard  discovered 

that he h ad  been con victed  o f  gran d  larceny, and L o u d erm ill w as dism issed fro m  em ­

p lo ym en t because o f  “d ish onesty in  fillin g  out the em p loym en t app lication .” 112 U n d er 

the applicable O h io  statute, L o u d erm ill w as given  no o p p o rtu n ity  to respond to this 

charge o f  d ish onesty  or to challenge his dism issal before term in ation  w as final.

108 In 2005, Montana adopted a new statewide system of public defense headed by a public defender 
commission. See M ont. Code Ann. §§ 47-1-101-47-1-216; § 2-15-1028 (2009). For a report about 
Montana’s indigent defense agency, see American U niversity, BJA Crim inal C ourts Technical 
Assistance Project, Assessment o f th e  In itia l Period o f Operations o f th e  M ontana 
Statewide Public Defense System (2009). This report contains numerous recommendations for 
improvements in the Montana program, including some related to caseloads. Both the American 
University report and the Montana program’s March 2011 summary of actions taken in response to 
the report are available at http://publicdefender.mt.gov/AUeval.asp.

109 See Marra, Wenz &  Johnson v. Drummond, 2002 WL 732089 (Dist. Mont. April 3, 2002).
110 There are numerous substantive rights protected by the due process clause as well. See, e.g., Rochin 

v. California, 342 U.S. 165 (1952) (the right to bodily integrity); Griswold v. Connecticut, 381 U.S. 
479 (1965) (the right to marital privacy). However, there is not a fundamental right to government 
employment as a public defender. Accordingly, a public defender’s claim under the Constitution is 
necessarily limited to a procedural argument under the Fourteenth Amendment.

111 470 U.S. 532 (1985).
112 Id. at 535.
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A lso , pursuant to state law, L o u d erm ill w as a “classified civil servant,” w h o  cou ld  

be term inated  on ly  “fo r cause” and w as entitled  to an adm in istrative review  i f  dis- 

ch arged .113 L o u d erm ill filed  an appeal w ith  the C levelan d  C iv il Service C o m m issio n  

and argued that he answ ered the em p loym en t application  h on estly  because he be­

lieved, m istakenly, that his larcen y con viction  w as a m isd em eanor offense rather than 

a fe lon y.114 T h e fu ll C levelan d  C iv il Service C o m m issio n  heard oral argum ents in  the 

case and upheld  his dism issal.

Instead o f  appealing the C iv il Service C o m m issio n ’s fin d in g , L o u d erm ill filed  a com ­

p lain t in  federal court, alleging th at the O h io  statu tory  schem e w as u n constitu tional 

because it deprived  em ployees o f  the o p p o rtu n ity  to respond to charges p rio r  to  an 

order o f  dism issal, th ereby d eprivin g persons o f  p ro p erty  w ith o u t due process o f  law.

In  resolving L o u d erm ill’s appeal, the Suprem e C o u rt  reasoned th at “ his federal 

constitutional claim  depends on  . . .  [his] h avin g  h ad  a p ro p erty  right in  continued  

em p loym en t.” 115 Further, as the C o u rt  explained , L o u d erm ill m ost certa in ly  did , 

because O h io  law  created such an interest. R espon den ts w ere “classified civil service 

em ployees,” . . .  entitled  to retain th eir positions “d u rin g  go o d  beh avior and efficient 

service,” w h o cou ld  not be dism issed “except . fo r  . m isfeasance, m alfeasance, or 

nonfeasance in office.” 116

In  ligh t o f  L o u d erm ill’s protected  p ro p erty  interest in  con tin ued  p u b lic  em ploym en t, 

the C o u rt  addressed the process due before deprivation  o f  that interest w as consti­

tu tio n ally  perm issib le. Its answ er w as straightforw ard : the em ployee m ust be given 

advance notice o f  the reason fo r  term in ation  and an o p p o rtu n ity  to be heard before the 

term in ation  takes effect:

A n  essential p rin cip le  o f  due process is that a deprivation  o f  life, liberty, or 

p ro p erty  “ be preceded b y  notice and o p p o rtu n ity  fo r  h earing appropriate 

to the nature o f  the case.” 117

T h e need fo r  som e fo rm  o f  preterm in ation  hearing, recognized in  these 

cases, is ev ident fro m  a balancing o f  the com petin g interests at stake.

These are the private interests in  retain ing em p loym en t, the governm ental 

interest in  the expeditious rem oval o f  un satisfactory  em ployees and

113 Id.
114 Id.
115 Id. at 538.
116 Id. at 538-539. The Court’s conclusion respecting property rights in employment was based on its 

earlier decision in Board of Regents v. Roth, 408 U.S. 564, 577-578 (1972). There, a professor was 
employed on contract through June 30, 1969. He “surely had an abstract concern in being rehired, 
but he did not have a property interest sufficient to require the University authorities to give him a 
hearing when they declined to renew his contract of employment.”

n7 Id. at 542.
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the avoidance o f  adm in istrative burdens, and the risk  o f  an erroneous 

term in atio n .118

T h e forego in g  considerations ind icate that the preterm in ation  “h earin g,” 

th ou gh  necessary, need n ot be elaborate .119

The C o u rt  fu rth er expla ined that the em ployee m ust be furn ish ed  “the op p o rtu n ity  

to present reasons, either in  person  or in  w ritin g , w h y  proposed  action  should  n ot be 

taken .” 120 A n d , in  add ition , the em ployee m ust be n otified  orally  o r in w ritin g  “o f  the 

charges against h im , an exp lan ation  o f  the em ployer’s evidence, and an o p p o rtu n ity  to 

present his side o f  the story.” 121

E. Summing Up: Due Process, Excessive Caseloads, and Exceptions 
to Employment At-Will
So w h at does due process o f  law  m ean fo r  p u b lic  defenders w h o  con clud e th at th ey 

have excessive caseloads, decide to file m otion s to w ithdraw , and are fired  w h en  th ey 

do so? The first question  to consider is w h eth er the p u b lic  defender has a protected 

p ro p erty  interest in  con tin ued  em ploym en t. In  the L o u d e rm ill decision  discussed in 

the preced ing section, the em ployee h ad  such an interest u n d er O h io  law  because o f  

civil service protection  and thus cou ld  be term inated  o n ly  fo r  ju st cause. I f  a pu b lic  

defender is an em ployee a t-w ill,122 the right to notice and hearing under L o u d e rm ill is 

not apt to app ly.123 H ow ever, one o f  the exceptions to the em p loym en t at-w ill doctrine 

lik e ly  w ill be available i f  dism issal is based on  a p u b lic  defender’s challenge to a genu­

in e ly  excessive caseload.

118 Id. at 542-543.
119 Id. at 545.
120 Id. at 546.
121 Id. See also Otero v. Bridgeport Housing Authority, 297 F.3d 142, 152 (2d Cir. 2002) (“Mere notice of 

the charge ... is not an explanation of the evidence and does not necessarily suffice to provide due 
process.”).

122 As noted at the beginning of this chapter, i f  an employee does not have a fixed term of employment, 
has not signed a contract for employment that sets forth criteria and circumstances related to termi­
nation, and is not covered either by a union collective bargaining agreement or civil service rules, the 
relationship is most likely employment at-will. Accordingly, it will be subject to termination at the 
will of either party unless an exception to the employment at-will doctrine is applicable. See also supra 
note 2 and accompanying text.

123 See, e.g., Jungels v. Pierce, 638 F. Supp. 317 (N.D. Ill. 1986): “Generally when an employee can be 
discharged only ‘for cause,’ he has a protected property interest in his job ... . On the other hand, ‘at 
will’ employment does not create a protected property interest . . The employer’s own rules and/or 
mutually explicit understandings may also support a protected property interest.” Id. at 319-320. See 
also Board of Regents v. Roth, 408 U.S. 593 (1972) and Perry v. Sinderman, 408 U.S. 593 (1972).
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O n  the other h and , i f  the p u b lic  defender has, as L o u d erm ill d id , a p ro p erty  interest 

in  con tin u ed  “p u b lic  em p loym en t,” dism issal cannot occu r (1) absent com pliance 

w ith  the proced ural due process protections set forth  in  the L o u d e rm ill decision  and 

(2) unless good  cause is present to ju stify  the term in ation  decision. Thus, the defender 

m ust be afforded the o p p o rtu n ity  to present reasons w h y  term in ation  should  not occur 

and to learn o f  the “evidence” that w o u ld  ju stify  his o r her term in ation . Further, as 

exp la in ed  in  L o u d erm ill, the em ployee m ust be able “to present his side o f  the story” 

before a final decision  on term in ation  is m ade.

C on ceivab ly , i f  a “ L o u d erm ill hearin g” w ere p rovid ed , as required , m anagem ent o f  the 

p u b lic  defense p rogram  m igh t w ell decide to reconsider its decision  due to concern  

about w h eth er th ey  cou ld  prevail on  the m erits. “ G o o d  cause” fo r  term in ation  is not 

lik e ly  to  be fo u n d  unless m anagem ent can successfu lly argue, in  accordance w ith  rules 

o f  professional cond uct, that th ey have m ade a reasonable ju d g m en t about the size o f  

the p u b lic  defender’s caseload and that term in ation  is w arranted  because the defender 

is seeking to  lighten  his caseload w ith o u t ju stifica tio n .124 W h ile  such a scenario is 

certa in ly  possible, g iven  the prevalence o f  excessive caseloads in  so m an y  p u b lic  defense 

program s th rough ou t the co u n try  the reality  is lik e ly  to be quite different.

124 See supra notes 18-20 and accompanying text, Chapter 2, in which there is a discussion of ABA 
Model Rules R  5.2 (b). Essentially, the rule provides that the decision of the supervisor is controlling 
i f  it is a “reasonable resolution” of an issue of professional responsibility.
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Ch apter 2 discussed standards related to in d igen t defense representation and 

caseloads. Standards, as w ell as ethics op in ion s, recognize that w h eth er or not a 

law yer’s w o rk lo ad  is excessive requires an in d ividualized  determ ination . O bviously , not 

all felonies and m isdem eanors require the sam e am ou n t o f  a law yer’s tim e. T h e tim e 

dem ands o f  a law yer’s w o rk lo ad  are in fluen ced  b y  a w id e  variety  o f  factors, in clud in g 

the com p lex ity  o f  the cases, available su pport services, the experience and ab ility  o f  the 

law yer, non-case-related duties, and a m yriad  o f  other factors. H ow ever, governm ents 

responsib le fo r  the fu n d in g  o f  representation need to be able to pred ict the future 

expenses and staffing needs o f  defense program s. A n d  the program s need a w a y  to 

exp la in  to th eir fu n d in g  sources (with a reasonable degree o f  certainty) the financial 

su pport th ey  require to provide representation consistent w ith  professional cond uct 

rules and the S ixth  A m en d m en t. T o  respond to these goals, a n u m b er o f  ju risd iction s 

have arranged fo r  “w eigh ted  caseload studies” to be conducted . This chapter explains 

the m eth o d olo gy  o f  such studies and discusses their validity. It also suggests alternative 

approaches fo r  determ in in g appropriate caseload levels and in  ju stify in g  the n u m b er o f  

sta ff needed to provid e com petent and effective defense services.

A. Weighted Caseload Studies

Overview

H istorically , the vast m ajo rity  o f  w eigh ted  caseload studies o f  in d igen t defense p ro ­

gram s w ere con d u cted  b y  The Spangenberg G ro u p , w h ich  fo r  a b r ie f period  b egin n in g 

in  20 09  becam e The Spangenberg P roject [hereinafter “ Span gen berg” ] at G eorge 

M aso n  U niversity. H ow ever, the pro ject end ed  in  2 0 10  and no lon ger exists.1 T h e o n ly  

other organization  th at has cond ucted  w eigh ted  caseload studies o f  in d igen t defense 

program s is the N atio n a l C en te r fo r  State C o u rts  [hereinafter “ N C S C ” ], w h ich  has 

done three o f  th em .2 A ll o f  the N C S C ’s studies have dealt w ith  statew ide pu b lic

1 Several of the weighted caseload studies conducted by Spangenberg Group are listed in Justice Denied, 
supra note 2, Chapter 1, at 67 n. 106. After release of this report, the Spangenberg Project at George 
Mason University completed two additional weighted caseload studies. One of these concerned Las 
Vegas and Reno, Nevada. See The Spangenberg P ro ject and th e  C en ter f o r  Justice Law, Law 
and Society at G eorge M ason U niversity, Assessment o f th e  Washoe and C la rk  County, 
Nevada Public D efender O ffices (2009). The other study pertained to King County, Washington. 
See infra note 45.

2 A  study of the public defender office in Lancaster County, Nebraska, conducted by a University of 
Nebraska professor, is discussed at infra note 31 and notes 56-69 and accompanying text.
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defense agencies— the M ary la n d  O ffice  o f  the P u b lic  D efen d er,3 the N e w  M exico  

P u b lic  D efen d er D ep artm en t,4 and the V irg in ia  In d igen t D efen se C o m m issio n .5

T h e goal o f  a w eigh ted  caseload stu d y is to determ ine the am ou n t o f  tim e, on  average, 

that defense law yers need to provid e effective and com petent representation to th eir 

clients. W h en  a stu dy is undertaken, researchers in itia lly  determ ine the n u m ber o f  

w o rk  h ours per year that defense law yers have available (e.g., 18 0 0  hours). In  add ition , 

the am ou nt o f  tim e defense law yers spend on  th eir d ifferent k inds o f  cases is collected 

and converted  into “case w eigh ts.” C ase  w eights represent the average am ou n t o f  tim e 

law yers devote to h an d lin g  particu lar k inds o f  cases, such as m urders, n on vio len t 

felonies, and m isdem eanors. T h rough  this process, the cases o f  the defense program  are 

“w eigh ted .”

To illustrate, i f  law yers, on  average, devote 20  hours to d isposing o f  C lass 2 fe lo n y  cases 

and have available, on  average, 18 0 0  w o rk  h ours per year, then law yers, on  average, 

w h o h an d le o n ly  C lass 2 felonies sh ou ld  be able to h andle 90 such cases per year (90 

cases x 20  h ours = 18 0 0  hours). I f  the defense p rogram  anticipates that, d u rin g  the fo l­

lo w in g  year, it w ill be appoin ted  to represent 540 C lass 2 fe lo n y  cases, it w ill k n o w  that 

the tim e o f  six law yers w ill be required (540 + 90 = 6).

B u t because w eigh ted  caseload studies are rarely, i f  ever, cond ucted  o f  defense 

program s in  w h ich  the law yers have su fficient tim e to spend on  th eir cases or have

3 See N ational C en ter f o r  State Courts, M aryland W orkload and S ta ff Assessment Survey 
(2005) [hereinafter N CSC Maryland], available at http://www.ncsconline.org/WC/Publications/ 
Res_WorkLd_MDAtty& StaffWkLdAs05Pub.pdf.

4 See N ational C en ter f o r  State Courts, A  W orkload Assessment Study f o r  th e  New Mexico 
T ria l C o u rt Judiciary, New M exico D istr ic t  A ttorneys’ O ffices and New M exico Public 
D efender Department (2007) [hereinafter N C SC  New M exico], available at http://contentdm. 
ncsconline.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=i084. As the name of the 
study indicates, in addition to the state’s public defender program, the study also covered the work­
loads of the state’s judges and prosecutors. Most workload assessments concerning prosecution and 
staff needs have been conducted by the American Prosecutors Research Institute (APRI), which is a 
part of the National District Attorneys Association:

APRI’s Office of Research and Evaluation has conducted more than 75 workload assess­
ments nationally and internationally, ranging from assessments of a single office to statewide 
assessments and a national effort to determine if  caseload standards were feasible. Examples 
of previous clients include the states of Alabama, Delaware, Georgia, Massachusetts, New 
Mexico, Rhode Island, and Tennessee; the Ministry of the Attorney General in British 
Columbia, Canada; and numerous counties in the United States including King County, 
Washington; Pima County, Arizona; Lincoln County, Nebraska; Lane County, Oregon;
Jackson County, Oregon; York, Pennsylvania; and Stanislaus County, California.

Website of the National District Attorneys Association, available at http://www.ndaa.org/apri/ 
programs/caseload_workload/index.html.

5 See N ational C en ter f o r  State Courts, Virginia Indigent Defense Commission A ttorn ey  
and Support S ta ff W orkload Assessment (2010), available at http://contentdm.ncsconline.org/ 
cgi-bin/showfile.exe?CISOROOT=/accessfair&CISOPTR=i89.
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adequate su pport staff, a “qualitative ad ju stm en t” to the n u m b er o f  h ours that d ifferent 

k in d s o f  cases require w ill a lm ost alw ays be necessary. If, fo r  exam ple, the ad justm ent 

determ ines that C lass 2 felonies shou ld  actually  require 30 hours o f  a law yer’s tim e, on 

average, the pro jected  staffing need o f  the defense program  changes. Instead o f  requir­

ing the services o f  six defense law yers, the program  w ill k n o w  that it w ill require three 

add itional law yers (540 + 60  = 9), because a single law yer, on  average, w ill on ly  be able 

to  handle 60 C lass 2 felonies per year (60 cases x 30 = 1800).

Methodology of Weighted Caseload Studies

This section discusses the m eth o d olo gy  o f  w eigh ted  caseload studies, in itia lly  using 

fo r  illustrative purposes the N C S C ’s stu d y o f  N e w  M exico . A fterw ard s, the m eth ­

od o lo g y  that Spangenberg used is discussed to com pare the approaches o f  the tw o 

organ izations.6

National Center for State Courts

T he N e w  M ex ico  P u b lic  D efen d er D ep artm en t is a statew ide defender p rogram , w h ich  

d u rin g  2 0 0 6 - 2 0 0 7  em ployed  169  attorneys and also contracted  w ith  m ore th an  10 0  

private law yers to provid e defense services.7  D u rin g  the first stage o f  the study, the 

N C S C  established “w o rk  stu dy groups” consisting o f  p u b lic  defender law yers, staff, 

and private contract law yers to  oversee “the developm ent o f  . . .  w o rk lo ad  assessm ent 

m ethodology, . . .  to . . .  determ ine the relevant w o rk lo ad  factors and tasks associated 

w ith  effective representation in  each k in d  o f  case, and appraise the results o f  each phase 

o f  the study.” 8 These groups also review ed and finalized all pro ject results.9

N C S C  sta ff next determ ined the n u m b er o f  days p er year th at law yers h ad  available 

to  devote to th eir cases: “W o rk in g  closely w ith  the w o rk  stu d y  groups, w e deducted 

tim e fo r w eekends, h olidays, personal days, vacation/sick  leave, and con tin u in g  legal 

ed u cation  tra in in g. A fte r  d eductin g these constants fro m  365 days it w as determ ined 

th at . . .  attorneys . . .  h ave an  average o f  233 days a v a ila b le  each y ea r to perfo rm  case-related  

a ctivities .” 10 T h ey  furth er determ ined that, d u rin g  each day, the attorneys, on  average, 

h ad  available 6.25 h ours per d ay  to spend w o rk in g  on  th eir cases.11 U ltim ately, these

6 Weighted caseload studies normally include an assessment of whether both the number of lawyers 
and staff are sufficient, and the same methodology is used in making both estimates. This chapter 
discusses such studies only in connection with determining whether or not the number of available 
lawyers is sufficient.

7 N C SC  New M exico, supra note 4, at 72.
8 Id. at 73
9 Id.
10 Id. at 75.
11 The estimate was based on a nine-hour work day, with one hour for lunch. From the remaining 8
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calculations y ield ed  87,375 m inutes p er year, on  average, fo r  each attorney to w o rk  

on his o r h er cases (233 days x 6.25 hours per d ay  x 60 m inutes per h ou r = 87,375 

m in u tes).12

In  cooperation  w ith  the w o rk  stu dy grou ps, the N C S C  sta ff decided to collect the 

am ounts o f  tim e devoted  to eleven d ifferent types o f  cases.13 D ata  w ere collected 

th rough  a W eb-based program  that asked the state’s p u b lic  defender law yers to 

“ report the tim e th ey  spend on various activities th rough ou t the day, in c lu d in g  both  

case-related and non-case related activities.” 14 M o re  th an  95% o f  the state’s p u b lic  

defenders participated  over a six-w eek period . B efore the data co llection  began, N C S C  

sta ff h eld  tra in in g sessions w ith  persons responsible fo r  exp la in in g  to law yers “ h ow  to 

p ro p erly  track  and record tim e d u rin g  the data co llection  p erio d .” 15 These sessions w ere 

v id eotaped  and d istributed  to district p u b lic  defender offices th rough ou t the state and 

to contract attorneys, w h o  also w ere in vited  to record the tim e th ey  spent on  contract 

cases. B ased  on the w idespread partic ipation  in  the tim e study, w h ich  inclu d ed  tim e 

spent on  all o f  the case types h an d led  b y  the defense p rogram , the N C S C  conclud ed  

there w as “a va lid  and reliable snapshot fro m  w h ich  to develop case w eigh ts.” 16

T he report describes the m eth o d olo gy  used to develop p re lim in ary  case w eigh ts fo r  the 

eleven d ifferent k inds o f  case types id entified  b y  the w o rk  stu dy groups. These w ere 

calculated b y  tota lin g  “all tim e recorded fo r  each case type and d iv id in g  b y  the n u m ber 

o f  open  cases fo r  each case type in  F Y  20 05.” 17 T h e report illustrates this calcu lation , as 

fo llow s:

F o r exam ple, d u rin g  the tim e stu d y . attorneys in  district offices reported 

a total o f  3 ,37 1,4 30  w eigh ted  m inutes o f  case-related tim e devoted to 

n on -vio len t fe lo n y  cases. D iv id in g  the tim e b y  the n u m b er o f  F Y  2005 

op en 18 n on -vio len t fe lo n y  cases . . .  y ields a p re lim in ary  case w eigh t o f  4 10

hours, the researchers deducted 1.75 hours devoted to non-case-related activities, yielding 6.25 hours 
available for work on cases. Id . at 77.

12 Id. The report expresses the available time for work on cases in terms of minutes, not hours. The 
number of available minutes— 87,375— constitutes 1456.25 hours (87,375 minutes 60 minutes).

13 The cases were Murder, Violent Felony, Non-Violent Felony, DWI, Misdemeanor, Juvenile,
Probation Violations, Drug Court, Competency/Mental Health, Extradition, and Metro/Magistrate 
Appeals. Id . at 74.

14 Id. at 78.
15 Id.
16 Id.
17 Id. at 79.
18 The word “open,” as used in this sentence, is not defined in the report. It apparently refers to the 

number of nonviolent felony cases “opened” during the fiscal year. The N CSC report concerning the 
Maryland public defender program explained:

We calculated the initial case weights by summing all time recorded for each case type, and 
then dividing by the number of cases opened for each case type in FY 2003. This result gave

143



Securing Reasonable Caseloads: Ethics and Law in Public Defense

m inutes. This indicates that on  average, . attorneys are curren tly  spend­

in g  alm ost 7  hours on  each n on -vio len t fe lo n y  case fro m  the tim e the case 

is opened  to the tim e it is d isposed. It is im p ortan t to em phasize th at the 

p re lim in ary  w eights represent current practice and the am ou nt o f  tim e at­

torneys . are spen d in g on  the h an d lin g  o f  cases. The p re lim in ary  w eights 

do n ot capture the tim e that m ay be necessary fo r  attorneys and sta ff to 

p erfo rm  essential tasks and fun ction s effectively— the tim e th ey  sh ou ld  be 

spending. T h e process o f  m ovin g  fro m  “w h at is” to “w h at ought to be” is 
docum en ted  below  . .” 19

In  add ition , the data m ake it possib le to determ ine the m axim u m  n u m b er o f  cases an 

attorn ey can represent over the course o f  a year i f  the attorney handles o n ly  one type o f  

case. This can be done b y  d iv id in g  the n u m b er o f  m inutes that an attorney has avail­

able to w o rk  on  case-related activities (87,375 m inutes) b y  the n u m ber o f  m inutes spent 

on  average on  each o f  the eleven case types. F o r exam ple, the tim e stu d y revealed that 

law yers spent on  average 295 m inutes on  ju ven ile  cases, w h ich  “results in  a caseload 

o f  296  ju ven ile  cases per attorney” 20 (87,375 m inutes + 295 m inutes per ju ven ile  case = 

296 .18). S im ilar calculations can be m ade fo r the other ten  categories o f  cases that w ere 

part o f  the tim e study, and these results can be com pared  w ith  other caseload standards 

to  the extent th at the sam e categories w ere used in  the other caseload standards. F or 

instance, law yers spent, on  average, 16 7  m inutes on  m isd em eanor cases; this figure 

yields an annual caseload per law yer o f  523 m isdem eanors per an nu m  com pared to the 

m ax im u m  4 0 0  m isd em ean or cases endorsed b y  the N atio n a l A d v iso ry  C o m m issio n  on 

C rim in a l Ju stice  Standards and G o a ls21 and other grou p s.22

T h e final stage o f  the stu dy invo lved  a “q u ality  ad justm ent process,” w h ich  consisted 

o f  tw o parts.23 First, in  an effort to id en tify  barriers to the provision  o f  q u ality  legal 

representation, a W eb-based “su fficiency o f  tim e survey” w as sent to all p u b lic  defen d­

ers. The survey, com pleted  b y  88% o f  the law yers, “ collected in fo rm atio n  across six 

fu n ctio n al areas (e.g., pre-trial activities and preparation , client contact, legal research) 

covering 51 k ey  tasks fun d am en tal to  protecting the constitutional rights o f  the 

accused.”24 F o r each o f  the separate areas listed in  the survey, the law yers w ere asked 

to  ind icate w h eth er th ey  h ad  su fficient tim e to perform  the activity. F o r exam ple, on

us the average amount of time, attorneys and staff, currently spend handling each particular 
type of case.

N C SC M aryland, supra note 3, at 21 (emphasis added).
19 N C SC  New M exico, supra note 4, at 79.
20 Id . at 80.
21 See supra note 91, Chapter 2, and accompanying text.
22 See, e.g., supra note 105, Chapter 2, and accompanying text.
23 N C SC  New M exico, supra note 4, at 83.
24 Id . at 83-84.
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the issue o f  pretrial release, defenders w ere asked w h eth er th ey  h ad  adequate tim e to 

prepare fo r b on d  or detention  hearings and p rovid ed  the fo llo w in g  range o f  options: 

“A lm o st N ever, Se ld om , O ccasionally, Frequently, A lm o st A lw ays.”25

A fte r  all data w ere gathered and available fo r  review, “seasoned experts fro m  representa­

tive . . .  [public defender] offices across the state w ere convened . . .  to consid er the 

results fro m  the tim e study,” 26 as w ell as the various areas o f  concern  identified  b y  the 

“tim e su fficiency study.” The experts also w ere in vited  to draw  u p on  th eir personal 

experiences. F o r the different categories o f  cases in clu d ed  in  the study, “ [t]he attorney 

focus groups review ed 90 d istinct events [related to attorney perform ance] w here 

ad justm ents w ere possib le . . O f  these 90 decision  points, q u ality  ad justm ents w ere

m ade to 2 1 events.” 27 The report illustrates this w ith  the fo llo w in g  exam ple:

[D ]u rin g  the tim e stu dy attorneys reported th at th ey  spend on  average 303 

m inutes on  every  D W I case. O f  th is, 187  m inutes is spent on  pre-trial/ 

preparation . B ased  on  discussions w ith  the attorney focus grou ps, it 

w as determ ined that additional pre-trial/preparation  tim e is needed: fo r 

brain storm in g and discussing D W I cases w ith  colleagues, fo r  con d u ctin g 

investigations and discovery, to v isit crim e scenes, and to review  tapes 

and interview s. A s  figure 3 .11 show s, the 187  m inutes w as increased to  225
m in u tes.28

In  each instance in w h ich  a q u ality  ad ju stm ent w as m ade to a p re lim in ary  case w eight, 

“each focus group w as asked to provid e a rationale and ju stify  an y increase in  attor­

n ey  . . .  tim e.” 29 U p o n  com p letion  o f  this step, the q u ality  ad justm ents recom m ended 

b y  the focus groups w ere referred to the w o rk  stu dy groups fo r  th eir review  and final 

approval o f  “q u ality  ad justed  w o rk lo ad  standards.” These standards represent the n u m ­

ber o f  m inutes required to h andle the eleven different k inds o f  cases that com prised  

the study. A d ju stm en ts in  the n u m ber o f  m inutes required fo r  q u ality  representation 

w as increased fo r  eight o f  the cases and sligh tly  reduced fo r three.30 These adjustm ents 

in  the n u m b er o f  required m inutes dem onstrated  that the n u m b er o f  law yers in  the 

N e w  M exico  p u b lic  defender program  w as n ot sufficient and that sta ff size should  be 

increased b y  4 0 .7  F T E  attorneys statew ide, i.e., fro m  169  attorneys to 209 attorn eys.31

25 Id . at 84.
26 Id .
27 Id .
28 Id . at 85.
29 Id . at 8 6 .
30 Id .
31 Id. at 8 8 . By using a methodology similar to that of the National Center for State Courts, Professor 

Elizabeth Neeley of the University of Nebraska Public Policy Center conducted a workload assess­
ment of the Lancaster County, Nebraska, public defender office. However, because the defender pro­
gram has had its lawyers record their time over a period of many years, she was able to use the time
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In  determ in in g q u ality  adjustm ents, the N C S C  used a D e lp h i m ethod , alth ough  its 

report does n ot discuss this p articu lar m eth od ology: “ The D e lp h i m eth od  is based on 

a structured process fo r  collecting and d istillin g  kn ow led ge fro m  a group o f  experts 

b y  m eans o f  a series o f  questionnaires interspersed w ith  contro lled  op in ion  feedback. 

D e lp h i is used to su pport ju d gm en ta l o r h euristic decision -m akin g , or, m ore co lloq u i­

ally, creative or in form ed  decision -m akin g .” 32 T h e techn ique is recom m ended  w h en  a 

p rob lem  does n ot len d  itse lf to precise m easurem ent and can benefit fro m  collective 

ju d g m en ts.33 This w o u ld  seem  to be precisely  the situation  w h en  a defense program  

seeks to determ ine h ow  m u ch  add itional tim e, on  average, its law yers need to spend on 

a w h ole range o f  activities in vo lv in g  d ifferent k inds o f  cases.

The Spangenberg Group

The Spangenberg G ro u p  used m eth o d olo gy  sim ilar to that o f  the N C S C  in  con d u ctin g 

its n um erous w eigh ted  caseload studies. B o th  organizations relied u p on  tim e studies 

and have recognized that the reasons fo r  “q u ality  ad justm ents” need to  be docum ented. 

B u t there are several differences in  the approach  th at Spangenberg  fo rm erly  used and 

the one that the N C S C  uses now.

records maintained by the office and thus avoid having to administer a time study for purposes of her 
study. Professor Neeley’s methodology included a “time sufficiency survey” based on the instrument 
developed by the National Center for State Courts. The appendix to her report includes the survey 
form that was used. See E lizabeth  Neeley, Lancaster C ounty Public D efender W orkload 
Assessment (2008) [hereinafter Neeley, Lancaster County], available at http://ppc.nebraska. 
edu/userfiles/file/Documents/projects/Public%20Defender/Public%20Defender%20Workload%20 
Assessment.pdf. The Lancaster County Public Defender is discussed further at infra notes 53-69 and 
accompanying text.

32 M ich ael A d le r  and Erio  Z ig lio , Gazing Into th e  O racle: The Delphi M ethod and Its 
Application to  Socia l Po licy and Public H ealth  3 (2002). An online business dictionary offers 
this definition of the Delphi method:

Collaborative estimating or forecasting technique that combines independent analysis with 
maximum use of feedback, for building consensus among experts who interact anony­
mously. The topic under discussion is circulated (in a series of rounds) among participating 
experts who comment on it and modify the opinion(s) reached up to that point ... and so 
on until some degree of mutual agreement is reached. Also called Delphi forecasting. 

BusinessDictionary.com, available at http://www.businessdictionary.com/definition/delphi-method. 
html. An additional definition is contained in another online website:

A group communication structure used to facilitate communication on a specific task. The 
method usually involves anonymity of responses, feedback to the group as a whole of indi­
vidual and/or collective views and the opportunity for any respondent to modify an earlier 
judgment. The method is usually conducted asyncronously via paper and mail but can be 
executed within a computerized conferencing environment. At the essence of the method 
is the question of how best to tailor the communication process to suit the situation. The 
Delphi method was originally developed at the RAND Corporation ... .

Principia Cybernetica Web, available at http://pespmci.vub.ac.be/ASC/Delphi_metho.html.
33 A d le r  and Z ig lio , supra note 32, at 3.
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In  a m em oran d u m  on “ C ase  W eigh tin g  M eth od ology ,” Spangenberg em phasized 

the im p ortance o f  an “ In itia l A ssessm ent” o f  the defense program , in  w h ich  “current 

p u b lic  defender caseloads [are assessed], as w ell as the policies and practices to see i f  

attorneys are p ro v id in g  adequate representation.” 34 A m o n g  other th ings, according to 

Spangenberg, researchers needed to k n o w  w h eth er attorneys m et w ith  th eir clients as 

necessary and adequately expla ined to defendants the collateral consequences o f  p lead­

in g  g u ilty  before a g u ilty  plea w as recom m en d ed .35 A s exp la in ed  in  the m em oran dum , 

i f  “adequate representation is n ot being p rovid ed , there is a risk  that caseload standards 

based on a case w eigh tin g  stu dy m ay  institutionalize substandard perform an ce.” 36

Span gen berg ’s em phasis on  ascertain ing “current caseloads,” as w ell as an in itial assess­

m ent to determ ine the q u ality  o f  representation, m akes sense.37 D eterm in in g  w h eth er 

o r n ot caseloads are excessive is necessarily a m atter o f  ju d g m en t, as is recognized in 

both  the A B A ’s ethics op in ion  on  caseloads38 and the A B A ’s E ig h t G u id e lin es .39 The 

ju d g m en t is in form ed  b y  learn ing w h at defense law yers are not d o in g  on  b eh a lf o f  their 

clients and also b y  kn o w in g  the n u m b er o f  curren t cases fo r  w h ich  a law yer is respon­

sible. If, fo r  exam ple, researchers learn d u rin g  interview s or fro m  com puterized  reports 

th at law yers rou tin ely  sim ultan eously  represent 10 0  defendants in  fe lo n y  cases, th ey 

w ill k n o w  im m ed iate ly  th at the caseloads are unreasonably h igh  and that delivering 

com peten t and effective representation to all clients is a lm ost certa in ly  im p ossib le .40

34 The Spangenberg Group, Case Weighting Methodology i (undated memorandum) (on file with 
author) [hereinafter “Spangenberg Methodology”].

35 Id .
36 Id .
37 The weighted caseload studies conducted by the N C SC  have not included initial assessments of the 

kind proposed by Spangenberg. For the N C SC  studies, see supra notes 2-5.
38 See supra notes 49-50, Chapter 2, and accompanying text.
39 See ABA E igh t Guidelines, supra note 76, Chapter 2, Commentary to Guideline 4.
40 See infra Chapter 8, text accompanying notes 37-38 and 89-99, in which felony caseloads of defense 

programs that control their caseloads are discussed. The current or pending felony caseloads of the 
lawyers in these programs are typically in the range of thirty to thirty-five cases. Sometimes lawyers 
do not really know how many cases they have. This can occur in systems of horizontal representation 
of defendants. Several years ago, I served as an expert witness in a case and in advance of testifying 
asked an assistant public defender who was handling misdemeanor cases about the size of his current 
caseload. He replied that he really did not know. He knew the upcoming dates on which he was 
scheduled to go to court, and he knew that he was responsible for all of the clients scheduled to 
return to court on those upcoming dates. But the files for the cases were kept elsewhere in the office, 
and he had never counted them. Further, he explained that he would not see the files or be aware of 
how many there were until a few days before he had to go to court to appear on behalf of his clients. 
In advance of going to court, however, he planned to look at the files of the cases and interview as 
many of the clients as possible. On another occasion, while conducting an interview in the office of 
a contract lawyer who was handling misdemeanor cases, I asked about the size of the lawyer’s current 
caseload. He replied, “I have no idea.” He then opened several drawers of a filing cabinet and invited 
me to count the number of his thin manila folders, each of which represented a single case. While
I declined his invitation to do so, clearly the size of the lawyer’s pending caseload was well over 100
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T he in itial assessm ent is also relevant in ju stify in g  add itional am ounts o f  tim e that 

law yers later cla im  are needed to represent clients adequately  in  a “tim e su fficiency 

study.” In  the u n likely  event that law yers report th at th ey  do n ot need add itional tim e 

to represent th eir clients adequately, w hereas the researchers conclude that defense 

representation is deficient, add itional stu d y  w ill be necessary to  determ ine reasons fo r 

the discrepancy.

Spangenberg also used a d ifferent m ethod  to determ ine case w eigh ts fo r  different 

k in d s o f  cases. A s n oted  earlier, the N C S C  determ ines du ring a six-w eek p erio d  the 

total o f  n u m b er o f  case-related m inutes spent on  each o f  the k inds o f  cases fo r  w h ich  

data is collected and divides those m inutes into the n u m b er o f  those k inds o f  cases 

opened  d u rin g  the fiscal year.41 In  contrast, Spangenberg  focu sed  on  “attorney-tim e- 

per-d isp osition ,”42 d u rin g  w h ich  “attorneys keep track  o f  th eir tim e fo r  a period  o f  10  

or m ore w eeks . . .  . [T ]h e  attorneys not o n ly  record the n u m b er o f  h ours th ey  spend 

on  a p articu lar C ase  T yp e , b ut also record each case d isp osition  and d isposition  type 

(e.g., w ithd raw al, dism issal, plea, trial, etc.) These d ispositions are com pared  to an 

in d epend en t source o f  d isp osition  data, such as the office’s o r co u rt’s case electronic 
m anagem ent system s.” 43

Summing Up Weighted Caseload Studies

In  a proposal to con d uct w eigh ted  caseload studies in  N evad a ’s tw o largest counties, 

Spangenberg expla ined the rationale fo r  th eir use:

B ased  u p on  m ore than  tw o decades o f  w o rk  in  the field  o f  p u b lic  defender 

caseload/w orkload  m easures, M r. Spangenberg  and T h e Spangenberg 

G ro u p  feel that an y  reliable caseload stu d y  m ust be em pirically-based  in 

order to assure re liab ility  both  fo r  p u b lic  defender m anagem ent and the 

fu n d in g  source. There are tw o acceptable m ethods to achieve these results: 

the D e lp h i M eth o d , w h ich  is not em pirical, and the T im e  R eco rd -B ased  

C ase-W eighting M eth o d . T h e m ost reliable m ethod , the one that T S G  

has used exclusively  in  the last few  years w h en  con d u ctin g  case-w eighting 

studies, is the case-w eighting m ethod  using contem poraneou s tim e re­

cords, w h ich  is the one chosen fo r the p roposed  . study.44

cases, a proposition that the lawyer readily confirmed.
41 See supra notes 19-22 and accompanying text.
42 The Spangenberg Group, Proposal to  C onduct a  W eighted Caseload Study o f th e  Washoe 

and C la rk  C ounty Public D efender O ffices 13 (2008) (on file with author) [hereinafter 
“Spangenberg Nevada Proposal”].

43 See Spangenberg Methodology, supra note 34, at 2.
44 Spangenberg Nevada Proposal, supra note 42, at 12.
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In  determ in in g average caseloads per law yer o f  various k inds o f  cases, an em pirical 

tim e-based  stu d y is clearly  preferable to the sole use o f  a D e lp h i m eth od .45 H ow ever, in  

m ak in g  q u ality  adjustm ents to p re lim in ary  case w eights derived fro m  the tim e-based  

study, som e type o f  a D e lp h i m ethod  is essential to assess in d ivid u al law yer guesses 

about am ounts o f  additional tim e needed to perform  various tasks, such as preparing 

fo r  pretrial release hearings, trials, sentencing, etc. T h rough  analysis and d iscussion, 

the m ost experienced law yers in  the defense p rogram  along w ith  senior m anagem ent 

sh ou ld  be able to assess the estim ates o f  in d ivid u al law yers respecting additional 

am ounts o f  tim e that are n eeded.46

45 Occasionally a pure Delphi method of some sort has been used to establish caseload standards. For 
example, Montana established the Office of the State Public Defender, effective July i, 2006. See 
M ont. Code Ann. §§ 47-1-101-47-1-216 (2009). In an effort to avoid excessive caseloads for its 
staff, the new program adopted caseload standards. However, the standards were not the product of 
a time survey. A  report of the Montana program is critical of the way in which the public defender 
proceeded:

In order to fairly distribute the cases accepted, Agency staff developed a ... system of case 
units assigned to each case according to case types which was designed to reflect the relative 
work entailed in handling the particular type of case ... . While this attempt to weight cases 
in terms of the level of effort required for representation is admirable, the approach used has 
numerous deficiencies ... . What is the foundation for determining the weights? Most case 
weighting systems have been developed in other jurisdictions have been designed based on 
an analysis of the actual time entailed in handling different types of cases. Not only was this 
analysis not conducted in Montana but the information that would be helpful in validating 
the case weights developed is not maintained. What is the basis for determining that a de­
pendent or neglect case takes 1.5 times the effort of a felony case? Or that two misdemeanor 
cases equal a felony case in terms of time and effort? ... Why was only a general “felony” 
category used when all other categories are relatively discrete and narrowly contained . .
The present caseload standards therefore do not appear to have any support or foundation.

BJA Criminal Courts Technical Assistance Project: TA Report No. 4-072, Assessment of the Initial 
Period of Operations of the Montana Statewide Public Defender System 40-42 (October 2009).
There also other jurisdictions that have “weighted” or “credited” some cases as requiring more time 
than others. To illustrate, in Seattle, which relies substantially on four different indigent defense 
agencies to provide legal services pursuant to contracts with King County, Washington, a modified 
felony case-weighting system has been used. Lawyers handling felonies are responsible for i50 felony 
credits-per-attorney, but some felonies are counted more or less than others; for instance, non-capital 
homicides count for two credits, sex offense cases count for five, whereas probation review hear­
ings count as a one-third credit. See The Spangenberg P ro ject a t G eorge M ason University, 
King C ounty Case-Weighting Study, F inal Report, 19-20 April 30, 2010 (on file with author). 
Although the Seattle system, like Montana’s, was not developed pursuant to a case-weighting study, it 
does have the salutary effect of ameliorating the harshness of requiring 150 felonies per year per lawyer 
regardless of the kind of felony involved. An analogous system is used in Massachusetts in determin­
ing the maximum annual number of cases to which private lawyers can be appointed. However, like 
the systems in Montana and Seattle, the Massachusetts method of weighting cases was not derived 
from a case-weighting study. See infra note 48 and accompanying text, Chapter 8.

46 See supra note 32 and accompanying text, which contains definitions of the Delphi method and sug­
gests ways that its use can be structured. Time studies, together with adjustments, can also be used 
to determine the appropriate caseloads for defense lawyers who do only appellate work. The State 
Appellate Defender Office of Michigan (SADO) has used a case-weighting system derived from a
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T he o n ly  apparent alternative to using a D e lp h i m eth od  that includes the ju d gm en ts o f  

the senior leadership o f  defense program s w o u ld  be to m ake q u ality  ad justm ents based 

solely on  the estim ates o f  the in d ivid u al law yers w h o  h andle the cases about am ounts 

o f  add itional tim e believed to be necessary. H ow ever, such an approach  w o u ld  d iscount 

com pletely  an y  value to be derived fro m  the ju d gm en ts o f  senior m anagem ent and 

leaders o f  the p rogram , and it w o u ld  place total reliance on  the guessw ork o f  in d ividual 

law yers about am ounts o f  add itional tim e deem ed necessary to provid e adequate 

representation. M oreover, in d ivid u al law yers m igh t be reluctant to  adm it th at th ey 

sh ou ld  have spent m ore tim e on  th eir cases, regardless o f  w h eth er th eir data is subm it­

ted anonym ously. There is also som e risk th at defenders m igh t n ot appreciate that th ey 

sh o u ld  have spent m ore tim e on th eir cases, s im p ly  because th ey  have n ot done so in 

the past and believe that w h at th ey  have been d o in g  is perfectly  fine.

In  add ition , i f  defenders cla im ed  th ey  needed add itional tim e fo r  various activities, 

researchers w o u ld  have to depend  on  the defenders to accurately  estim ate the am ounts 

o f  add itional tim e required fo r various client-related tasks. B u t such estim ates are not 

easy. T o  illustrate, suppose that a defender realizes that add itional tim e should  have 

been devoted  to investigating a n u m b er o f  his o r h er cases. The defender w o u ld  then 

have to guess as to h ow  m u ch  o f  his o r h er additional tim e the investigations (either 

cond ucted  b y  the defender p erson ally  o r b y  an investigator) w o u ld  have required. I f  an 

investigator w ere used, the defender necessarily w o u ld  have m et w ith  the investigator 

or com piled  instructions as to w h at needed to be done, review ed the investigator’s 

report, decided w h eth er add itional investigation  w as necessary, etc. To fu rth er il­

lustrate, suppose that an investigation  uncovered  w itnesses the defender w as not aware 

o f  and that those w itnesses in  tu rn  led to other in fo rm atio n  or defense theories o f  the 

case that required m ore o f  the law yer’s tim e. Because o f  the co m p lex ity  in  estim ating

time study as the basis for accepting and assigning appellate cases to its staff and managing workload: 
To create a case-weighting system, SADO first determined though extensive time studies 
and years of adjustments that an attorney could reasonably be expected to handle 26.4 trial 
appeals per year, as long as those trials had a record length between i5i-800 pages. This was 
a case unit “1” in raw number of appeals and a weighted case of ‘1 ’ for weighted workload 
numbers. SADO considers this type of case as a “standard work unit” and all other cases are 
weighted in comparison to this standard unit. As SADO receives appointments, the cases 
are entered into a database which records the type of cases received along with the record 
length and all other pertinent information . . All attorneys are expected to handle 26.4
standard units per year, but because some cases are weighted more or less than others, the 
raw number of cases handled will vary ... . Workload capacity for the office is determined 
by multiplying the number of attorneys in rotation for each month by the standard work­
load production level per attorney each month by i2 months for the entire year. It is not as 
simple as just multiplying the number of attorneys on staff by the standard workload level 
o f 26.4 because some attorneys may be out of rotation for a period of time due to medical 
leaves, training, etc.

Michigan Appellate Defender Office, Workload / Caseload Controls and Weighted Case Assignment
System 3 (undated memorandum) (on file with author).
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additional am ounts o f  tim e, both  the defenders p rovid in g  the direct representation 

and the m ost experienced senior persons in  the defense program  should  participate in 

fo rm u latin g  q u ality  ad ju stm ent recom m endations.

This discussion is n ot m eant as an argum ent against con d u ctin g w eigh ted  caseload 

studies. It is, how ever, in tend ed to suggest th at q u ality  ad justm ents to case w eights 

derived  fro m  a tim e stu dy are inh erently  d ifficu lt to m ake. C onsequently , the m ethod  

b y  w h ich  q u ality  ad justm ents are m ade needs to be carefu lly  considered in  advance. 

F inally, it w o u ld  be h elp fu l to k n o w  u p fron t w h eth er the defense program ’s fu n d in g  

auth ority  is prepared to take seriously the recom m endations o f  a w eigh ted  caseload 

study. I f  there is a w illingness to h eed the study’s recom m endations, the effort should  

be w ell w orth  the tim e and expenses invested.

B. Alternative Proposal: Experimental Design
A lth o u gh  the forego in g  discussion  suggests considerable m erit to w eigh ted  caseload 

studies, the accuracy o f  estim ates about the n u m b er o f  necessary sta ff can be ques­

tion ed  based u p on  q u ality  ad justm ents derived fro m  the D e lp h i m ethod . This section 

suggests another w a y  to pro ject futu re staffing needs o f  p u b lic  defense program s w h ile 

also assessing the im p act o f  the defense representation provid ed . T o  the best o f  m y  

know led ge, the proposed  alternative is one that has never before been im plem ented, 

nam ely, the establishm ent o f  an “experim ental” program  in vo lv in g  the caseloads o f  a 

sm all grou p o f  defense law yers.

T he experim ent w o u ld  have the fo llo w in g  characteristics:

■  A  sm all group o f  law yers— the “experim ental g ro u p ”— w o u ld  be part o f  a larger 

p u b lic  defense program .

■ The caseloads o f  the experim ental group w o u ld  be carefu lly  controlled , and all 

necessary steps w o u ld  be taken to ensure th at the law yers w ere able to provid e h igh  

q u ality  defense services.

■  A ccord ingly , the law yers w o u ld  be w ell trained , th orou g h ly  supervised, and all 

necessary su pport services w o u ld  be m ade available.

■  The defense law yers in  the rest o f  the defense program  w o u ld  con tin ue to provide 

representation as th ey  alw ays had, and th ey  w o u ld  constitute the “contro l grou p” 

fo r purposes o f  the experim ent.

■  To ensure that the cases assigned to the tw o groups o f  law yers w ere equ ivalent to 

one another, the experim ental and contro l groups o f  law yers w o u ld  each receive 

their cases th rough  a process o f  ran dom  assignm ent.
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W h y  consider an experim ent o f  the k in d  proposed? T h e answ er is b o u n d  up in  the 

re liab ility  o f  the data lik e ly  to be generated .47 I f  d u rin g  the experim ent, a tim e stu dy is 

adm in istered  to the law yers in  both  the experim ental and control groups, and i f  law ­

yers in  the experim ental group are devotin g consid erab ly  m ore tim e to a w id e variety  

o f  defense tasks th an  are law yers in  the control group, it is reasonable to rely u pon  

the differences in  the am ounts o f  tim e reported. To illustrate, assum e that law yers in  

the control grou p  are devoting, on average, o n ly  30 m inutes to preparin g fo r pretrial 

release hearings b ut that law yers in  the experim ental group are spending, on  average, 

12 0  m inutes getting  ready fo r  such proceed ings. T h e n in ety-m in u te tim e difference is 

n ot s im p ly  an estim ate o f  the am ou nt o f  tim e required to provid e com petent, qu ality  

defense services, it is the a ctu a l am o u n t o f  tim e that is necessary fo r that particu lar de­

fense activity. C o m p a rin g  the differences in  tim e spent on  types o f  cases b y  law yers in  

the experim ental and control groups should  result in reliable pro jections o f  additional 

staffing needs o f  the defense program .

M oreover, an experim ent o f  the k in d  suggested has another potential advantage— the 

o p p o rtu n ity  n ot o n ly  to com pare differences in  the am ou nts o f  tim e spent on  different 

k in d s o f  cases and defense activities am on g experim ental and contro l group law yers 

b ut also to com pare outcom es. Suppose, fo r  exam ple, that the law yers in  the experi­

m ental group achieve a m uch  h igh er rate o f  pretrial release fo r th eir clients than  do the 

law yers in  the control group. O r suppose th at data related to  dispositions indicates that 

defendants in  the experim ental grou p receive shorter sentences. C on ceivab ly , the cost 

savings in vo lved  in  such find ings m igh t actually  be m ore than  the cost o f  en largin g the 

size o f  the defense program . It shou ld  also be possible, fo r  exam ple, to m easure satisfac­

tio n  betw een clients represented b y  experim ental and control group law yers and to de­

term in e w h eth er m ore m otion s are filed  b y  law yers in  the experim ental group vis-a-vis 

the control group. In  contrast, outcom e com parisons are n ot possib le w ith  w eigh ted

47 Research M ethods Knowledge Base (2006) is “a comprehensive web-based textbook that ad­
dresses all of the topics in a typical introductory undergraduate or graduate course in social science re­
search methods.” Its author is Professor William M.K. Trochin of the Cornell University Department 
of Policy Analysis and Management, available at http://www.socialresearchmethods.net/kb/. 

Experimental designs are often touted as the most “rigorous” of research designs or, as the 
“gold standard” against which all other designs are judged. In one sense, they probably are.
I f  you can implement an experimental design well (and that is a big “if ” indeed), then the 
experiment is probably the strongest design with respect to internal validity.

Id., available at http://www.socialresearchmethods.net/kb/desexper.php.
Internal validity is the approximate truth about inferences regarding cause-effect or causal 
relationships. Thus, internal validity is only relevant in studies that try to establish a causal 
relationship. It’s not relevant in most observational or descriptive studies . . The key
question in internal validity is whether observed changes can be attributed to your program 
or intervention (i.e., the cause) and not to other possible causes (sometimes described as 
“alternative explanations” for the outcome).

Id., available at http://www.socialresearchmethods.net/kb/intval.php.
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caseload studies o f  the k inds discussed earlier, because all o f  the defense law yers are 

lab orin g  under the sam e or sim ilar caseloads.

A dm itted ly , im p lem en tin g  an experim ent o f  the type proposed , w h atever its advan­

tages, w o u ld  n ot be easy. It is lik e ly  feasible o n ly  in a relatively large defense program , 

w h ich  can afford  to free up the requisite personnel fo r  a sufficient period  o f  tim e to es­

tablish  the experim ental group. This group, m oreover, w o u ld  have to inclu d e n ot on ly  

the law yers designated to provid e the defense services b ut also the necessary supervisors 

and su pport staff. A ccord ingly , i f  the experim ent w ere to succeed, ideally, sta ff inves­

tigators and social w orkers w o u ld  be assigned to w o rk  w ith  the experim ental group o f  

law yers. T h e cooperation  o f  the courts also w o u ld  lik e ly  be needed to im p lem en t a sys­

tem  o f  ran dom  assignm ent o f  cases to law yers in  the experim ental and control groups. 

D esp ite  these obstacles, the potential rew ards o f  an experim ental program  w arrant its 

serious consideration  in  ju risd iction s capable o f  m akin g it w ork .

C. Alternative Proposal: Tracking Public Defender Time
A lternatively, p u b lic  defense program s cou ld  track  the tim e and the k in d  o f  w o rk  that 

th eir law yers devote to  th eir cases, as w ell as to non-case-related activities. A ssigned  

counsel w h o  provid e defense services are p a id  fo r  all o r m ost o f  the h ours th ey  devote 

to cases, and law yers in  private practice track  th eir tim e w h en  th ey  charge clients b y 

the hour. B o th  groups o f  law yers need to ju stify  th eir com pensation  to governm ents 

or to clients and to explain  the type o f  w o rk  perform ed . A lso , w ith in  private law  firm s, 

tim e records serve certain m anagem ent functions. H ow ever, tim e-keep in g am on g p u b ­

lic  defense agencies appears to  be unusual, although there is a p u b lic  defender office 

th at has tracked its tim e since 1980 , as described later in  som e detail.48 A n d  there are at 

least tw o statew ide defender program s that do so.49

Law Firm Practice

In  order to acquaint m yse lf w ith  current procedures o f  private law  firm s in  tracking 

the tim e o f  th eir law yers and in  supervising associates, I in terview ed partners in  several 

large law  firm s in  In d ian ap o lis .50 The descrip tion  th at fo llow s explains the practices o f

48 See infra notes 53-69 and accompanying text.
49 See infra note 66 for the two statewide defense programs. Recently, several companies that market 

commercial case management systems have developed software packages for public defender agencies 
that include time-tracking capability.

50 M y first employment after graduating law school was working as an associate engaged in civil litiga­
tion in a private law firm. I recall that I did not like keeping track of my time because it was often dif­
ficult to reconstruct how I spent my day, especially if  I did not make contemporaneous notes of my 
activities. Nevertheless, I maintained time records because it was part of the job, and in due course I
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one o f  these firm s, and I believe certain facets o f  the firm ’s tim e and caseload m anage­

m ent system  cou ld  prove beneficial i f  im p lem en ted  in  a p u b lic  defense program . 

B ecause I do n ot have perm ission  to use the nam e o f  the law  firm , I refer to it here as 

the A B C  law  firm .

F o r each partn er and associate in  A B C , the firm  has a target o f  1850 b illin g  hours per 

an nu m , as w ell as 7 0 0  h ours fo r  non client related activ ity  (e.g., firm  m eetings, sem inar 

attendance, bar association activities, co m m u n ity  service, personnel m atters, and firm  

ad m in istration ).51 E ach  m on th , the partners in  the firm  receive a report o f  the n u m ber 

o f  h ours b illed  per m on th  b y  each o f  the associates. Th is report includes the cu m u la­

tive total o f  hours b illed  fo r the year and show s w h eth er or n ot the associate is above or 

below  his o r h er target n u m b er o f  hours since the year began. I f  the n u m b er o f  b illin g  

h ours is deem ed too low, the associate’s supervisor, w h o is alw ays a firm  partner, w ill 

m eet w ith  the associate to determ ine i f  there is a prob lem . A lth o u gh  these m o n th ly  

reports are n ot circu lated  am on g associates, the partner w ith  w h o m  I spoke believed 

th at d o in g  so cou ld  be an effective w a y  to b rin g  peer pressure to bear on  the firm ’s 

associates.

T h e A B C  firm  recognizes that the firm ’s cases are u n ique and require d ifferent am ounts 

o f  tim e. T h e firm , therefore, does not collect an y  in form ation  on  the n u m b er o f  cases 

on  w h ich  an associate is w o rk in g  or deals w ith  over the course o f  a year; it believes that 

such num bers are o f  no real value. O n  the other h and , the firm  has a strong interest in  

k n o w in g  w h eth er its associates are overburdened w ith  w o rk  or, alternatively, w h eth er 

th ey  are able to accept n ew  assignm ents. T h us, the firm  requires a w o rk lo ad  report 

fo rm  on w h ich  associates regularly  self-report one o f  the fo llo w in g  fo u r  categories: 

“ should  N O T  take on  add itional assignm ents;” “cou ld  take on additional assignm ents 

in  an em ergen cy ;” “cou ld  take on  add itional assignm ents;” and “need add itional as­

signm ents now .” T h e category  selected is later discussed d u rin g  an in -person  m eeting 

w ith  the associate’s supervisor.

T h e record ing o f  h o w  associates spend th eir tim e on  client files can also reflect im p or­

tant in form ation  about the law  firm ’s m ix  o f  associates and other staff. F o r exam ple, 

several years ago, w h en  the p artn er w ith  w h o m  I spoke w as in  a sm aller law  firm  that 

used a sim ilar tim e-keep in g system , the firm  determ ined fro m  its tim esheets that its 

law yers w ere spen d in g far too m uch  tim e on  tasks that cou ld  be p erform ed  m ore 

ch eap ly  b y  non-law yers. A ccord ingly , add itional paralegal sta ff w as hired.

undoubtedly improved my time-keeping. Although I was not concerned then with the bills sent to 
clients, I felt the need to record all o f my time lest it appear to the partners in the firm that I was not 
working hard enough. Among public defenders, there surely would be a similar lack of enthusiasm 
in keeping track of their time, but a grudging willingness to do so, because a lack of complete reports 
would suggest a lack of effort and time devoted to representing clients.

51 The firm’s annual operating budget is based substantially on each lawyer’s projected number of hours 
multiplied by each lawyer’s hourly billing rate.
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A ll o f  the fo rego in g  practices cou ld  be im p lem en ted  b y  a p u b lic  defense program . 

H ow ever, a com puterized  system  to track  the tim e and activities o f  p u b lic  defenders 

w o u ld  need to be purchased and fin e-tun ed  fo r  the p rogram , law yers w o u ld  need 

in struction  in  h o w  to use the new  system , and the reluctance o f  law yers to co m m it to 

the new  system  w o u ld  need to be overcom e. W o u ld  such efforts be w orth  the necessary 

tim e and expense? The fo llo w in g  are possib le advantages o f  a tim e-keep in g system :

■ First and forem ost, the defense p rogram  w o u ld  be able to dem onstrate to its fu n d ­

in g auth ority  just h ow  h ard  its law yers are w o rk in g , because data w o u ld  be available 

on  the n u m b er o f  hours that p u b lic  defenders w o rk  p er m on th , per an num , etc.

In  the sam e w a y  th at a private law  firm  justifies its cost to a private client, a p u b lic  

defense program  needs w ays to  dem onstrate to funders the level o f  e ffort expended 

b y  its sta ff and to  ju stify  w h y  additional financial support is needed.

■  The defense program  lik e ly  w o u ld  be able to generate data on  ju st h o w  m uch tim e 

p u b lic  defenders are required to spend in court, th ereby show ing ju st h o w  little 

tim e th ey  have available out o f  cou rt to prepare th eir cases.

■  C on ceivab ly , the data w o u ld  show  the am ou nt o f  tim e w asted  in  court w a itin g  fo r 

cases to be heard and th ereby dem onstrate the need to reform  the m anner in  w h ich  

cases o f  defenders are scheduled.

■  The data also w o u ld  be able to show  the activities o f  p u b lic  defenders on  b eh alf 

o f  clients and the outcom es that law yers are either able o r unable to achieve on 

b eh alf o f  th eir clients. F o r exam ple, the data m igh t reveal the n u m ber o f  instances 

in  w h ich  law yers successfu lly obtained pretrial release o f  clients fro m  w h ich  cost 

savings to the justice system  cou ld  be extrapolated. C onversely, the data m igh t show  

the n u m b er o f  cases in  w h ich  investigations w ere n ot con d ucted  due to either a lack 

o f  adequate tim e or resources.

■  Those in charge o f  the p u b lic  defense p rogram  w o u ld  have available to th em  data 

on  ju st exactly  w h at the program ’s law yers are d o in g  on  th eir cases (e.g., seeking 

pretrial release, filin g  m otion s, preparin g reports fo r  sentencing), and th ey  w o u ld  be 

able to assess the level o f  effort o f  th eir law yers in  term s o f  both  tim e and activities.

■  I f  a p u b lic  defense program  m oved to  w ith d raw  fro m  cases o r filed  som e other 

legal action  respecting its caseload, a rich source o f  data w o u ld  be available o f  a 

k in d  that has n ot been present in  cases in  w h ich  legal challenges have been filed  in  

the past. M o st im portantly, in  p rio r litigation  there has been no quantitative data 

on  the am ounts o f  tim e th at p u b lic  defenders w o rk  and the am ounts o f  tim e th ey 

devote (or are unable to devote) to various client activities. Instead, the evidence
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in trod uced  has focused  on  the num bers and types o f  cases sim ultan eously  repre­

sented b y  p u b lic  defenders and over the course o f  a year, buttressed b y  anecdotal 

stories.52

■  I f  the private law  firm ’s self-reporting system  w ere used b y  the p u b lic  defender 

program , there lik e ly  w o u ld  be com pellin g  data dem onstrating th at the program ’s 

law yers h ad  repeatedly reported  over a period  o f  m onths, i f  not years, that th ey  w ere 

overw orked  and sh ou ld  n ot be assigned add itional cases.

■  F inally, i f  a p u b lic  defender office w ith  a tim e-keep in g system  w an ted  to con d u ct a 

case-w eighting study, the tim e data necessary to  do such an analysis w o u ld  be read­

ily  available, as it w as fo r the p u b lic  defender program  discussed below.

Lancaster County Public Defender, Lincoln, Nebraska

B eg in n in g  in  1980 , as part o f  an experim ental pro ject o f  the N atio n a l Legal A id  &  

D efen d er A ssociation , the Lancaster C o u n ty  P u b lic  D efen d er (L C P D ) im p lem en ted  a 

system  o f  track in g the tim e th at its law yers spent on  various k inds o f  cases.53 F o r m an y  

years, the system  w as a m anual one. A t the fro n t o f  each case file, p u b lic  defenders kept 

a “case log  sheet” in  w h ich  th ey  entered a narrative o f  the w o rk  th ey  p erform ed  on  the 

client’s behalf, the d ay  that the w o rk  w as perform ed , and the am ou nt o f  tim e spent on 

the activity.54 In  20 09 , the office converted  to a com puterized  “case lo g ” record-keeping 

system .55 B ased  u p on  its tim e records, at the en d  o f  each year the office is able to gen­

erate substantial data, in c lu d in g  the am ou nt o f  tim e that in d ivid u al attorneys spend on 

different types o f  cases (e.g., m isdem eanors, various k inds o f  felonies) and the cu m u la­

tive am ou nt o f  tim e th at all o f  the agency’s attorneys spend on  these d ifferent k inds o f  

cases.

52 In the next chapter dealing with litigation, I discuss several cases in which defender programs chal­
lenged their caseloads in court proceedings; however, no time records were available in any of the 
cases. See, e.g., infra notes 15-19 and accompanying text, Chapter 7.

53 At the time, Dennis R. Keefe had just begun as the elected public defender of Lancaster County. He 
continues to serve as the public defender in 2011.

54 Public defenders record their time in hours and minutes, broken down by tenths of hours; therefore, 
the smallest unit of time for record keeping is 1/10 of an hour or six minutes. E-mail from Dennis R. 
Keefe to Norman Lefstein (Nov. 2, 2009, 10:06 a.m.) (on file with author).

55 Under the agency’s manual system, from 1980 through 2008, the time of the lawyers was entered 
under one of the following codes: CT=Court; DE=Client Contact; NG=Negotiations and other 
prosecutor contacts; RS=Research (both legal and non legal); WT=Wait and Travel Time; and 
FF=Fact Finding. Pursuant to the agency’s computerized time system, these codes for recording time 
are no longer required. Id. and e-mail from Dennis R. Keefe to Norman Lefstein (Oct. 30, 2009,
2:13 p.m.) (on file with author). A  mainframe MIS system was instituted in 1986, time spent on cases 
was entered into the system when cases were completed, and the data were used to construct internal 
workload standards.
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A s n oted  earlier, the tim e records o f  the agency’s law yers greatly  facilitated  a case- 

w e igh tin g  stu d y con d u cted  fo r the office b y  a un iversity  researcher.56 The study 

con clu d ed  that an add itional 3.5 law yers w ere necessary to h andle the agency’s current 

crim inal and ju ven ile  caseloads.57 “ R eco m m en d ed  A n n u a l C ase load  G u id elin es Per 

A tto rn ey” also w as proposed  in  the study.58 In  fe lo n y  cases, the caseload standard fo r  

attorneys w as listed at 12 7 ,59 w h ich  apparently  w as in tend ed as the average annual 

n u m b er o f  n ew  appointm ents that attorneys should  receive. H ow ever, the report states 

th at “the Lancaster C o u n ty  P u b lic  D efen d er w ill utilize discretion  (relying on  caseload 

statistics) to m ake an y necessary ad justm ents to in d ivid u al attorney caseloads. F o r 

exam ple, caseloads w o u ld  be adjusted i f  an attorney w ere appo in ted  to a serious fe lo n y  

case such as a h om icid e.” 60

D u rin g  the course o f  the study, the L C P D  established an ad visory  com m ittee to review  

the study’s m eth o d olo gy  and recom m endations. T h e com m ittee in clu d ed  judges from  

each o f  the cou n ty ’s courts, and this b o d y  apparently  served the agency w ell. U p o n  

com p letion  o f  the stu dy and based u p on  its recom m ended  caseload standards, du ring 

the last three m onth s o f  2008 , the L C P D  successfu lly w ith d rew  fro m  the fo llo w in g  

n um bers o f  cases: 17  felonies, 118  c ity  m isd em ean or cases, and 55 ju ven ile  cases.61 These 

w ithd raw als in vo lved  several o f  the co u n ty ’s courts and w ere ach ieved w ith o u t court 

h earings in  w h ich  evidence w as required to be presented .62 O n  p rio r occasions, the 

L C P D  also has been p erm itted  to w ith d raw  fro m  cases in  sim ilar fash ion ,63 w h ich  

is seem ingly  due to the trust that the cou n ty ’s judges have in  the agency’s leadership 

and the availability  o f  private assigned counsel o r contract law yers to take the cases.64

56 See supra note 31.
57 Neeley, Lancaster County, supra note 31, at 17.
58 Id. at 12 and 17.
59 Id .
60 Id .
6  Report o f  th e  Lancaster C ounty Public D efender 9 (2008).
62 E-mail from Dennis R. Keefe to Norman Lefstein (Nov. 2, 2009, 9:52 a.m.) (on file with author).
63 E-mail from Dennis R. Keefe to Norman Lefstein (Nov. 2, 2009, 1026 a.m.) (on file with author).

The document authorizing the agency to withdraw from cases, prepared by the LCPD and signed by 
various judges, reads as follows:

The Lancaster County Public Defender’s Office hereby moves this Court, pursuant to Neb.
Rev. Stat. § 29-3904, for an Order appointing other counsel for the reason that the accep­
tance of this case by the Public Defender would cause that office to exceed established case­
load standards, thereby putting at risk the client’s right to the effective assistance of counsel 
and the assigned attorney’s obligations under the Nebraska Rules of Professional Conduct.
The Court hereby finds that good cause exists and the motion should be sustained. IT  IS 
TH EREFO RE O RDERED that the Office of the Lancaster County Public Defender is 
given leave to withdraw ... .”

Id .
64 The annual report of the LCPD explains the possible ways of dealing with the cases from which it has
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A  state statute, w h ich  perm its w ith d raw al fro m  representation based on a show ing o f  

“go o d  cause,” has been h elp fu l as w ell, as the L C P D  has successfu lly  argued that case 

overload presents a “go o d  cause” ju stificatio n .65

Because tim e records are alm ost never required to  be kept b y  law yers in  state pu b lic  

defense program s,66 I asked the head o f  the L C P D  ju st h o w  he has m anaged to per­

suade his defenders to m aintain  tim e records fo r th irty  years. H e  acknow ledged that 

in  the b eg in n in g  there w as “ resistance fro m  the attorneys,” p ro b ab ly  because it was 

deem ed a w aste o f  tim e, an attem pt to determ ine h o w  hard law yers w ere w o rk in g , and 

to  m easure the q u ality  o f  the representation p ro vid ed .67 H e  also described an event that 

reversed the tide o f  a ttorn ey opposition :

O n e  senior attorney, called to testify  at a post con viction  hearing on  effec­

tive assistance o f  counsel in  those early  days, w en t fro m  a strong o ppon en t 

to a strong propon en t o f  the n ew  system  because he d id  n ot have good  

notes fro m  his o ld  file. The fall o f  his resistance w as a m ilestone. O n ce yo u  

get everyone to agree that it is o n ly  professional to keep notes on  w h at 

y o u  do on  a case (for the benefit o f  both  the client and the attorney), the

been permitted to withdraw: “The Lancaster County Board of Commissioners must choose among 
several options ... . The options involve adding staff to the public defenders office, entering into con­
tracts for some of the dockets; or continuing with the appointment and payment of private assigned 
counsel on a case by case basis.” Report of the Lancaster C ounty Public D efender 9 (2008).

65 R. R ev. N eb . Stat. § 29-3904 (2008) provides as follows:
Nothing . shall prevent any judge from appointing counsel other than the public defender 
or other substitute counsel when the public defender or counsel initially appointed might 
otherwise be required to represent conflicting interests or for other good cause shown, from 
not appointing any counsel for any indigent felony defendant who expressly waives his or 
her right to such counsel at any stage of felony proceedings, or from appointing the public 
defender or other counsel as may be required or permitted by other applicable law.

66 An exception to the general rule is West Virginia, in which full-time lawyers employed by Public 
Defender Corporations provide defense services in certain judicial circuits of the state and are 
required to report their time. The website of Public Defender Services shows the amounts of time 
spent by each public defender lawyer, broken down by “in court,” “out of court,” and “administra­
tive” time. Total amount of time spent by all of the state’s public defenders, broken down by various 
types of cases, also is reported. For example, for FY 2009, the public defenders devoted 51,736 hours 
to in court work, 128,910 hours to out-of-court work, and 67,087 hours to administrative work. See 
Annual Report, F iscal Year 2008-2009, West V irginia Public D efender Services, at 91-106, 
available at http://www.wvpds.org/. In addition, the Office of the State Public Defender in Montana 
requires its lawyers to keep daily track of their time on both cases and administrative work. Time re­
cords also are required to be reviewed weekly by Regional Deputy Public Defenders and/or Managing 
Attorneys. An attorney who fails to track his or her time is subject to receiving a formal disciplinary 
letter with a plan for corrective action. See Justware Case Management Program, Policy No. 215, Sept. 
30, 2010, available at http://publicdefender.mt.gov/forms/pdf/215-JustWare.pdf.

67 E-mail from Dennis R. Keefe to Norman Lefstein (Oct. 30, 2009, 2:39 p.m.) (on file with author).
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am ou n t o f  tim e it takes to in clu d e a q u ick  record in  tenths o f  h ours o f  the 

activ ity  required is m in im al (even m ore so w ith  electron ic system s).68

A fte r  com pletion  o f  the 2008 case-w eighting study, the office reassessed w h eth er its 

p u b lic  defenders should  con tin ue to keep tim e records. S u p p o rt fo r  d o in g  so, how ever, 

rem ains strong, especially  am on g senior attorneys w h o  oppose d o in g  aw ay w ith  it. M y  

in q u iry  o f  the agency’s c h ie f p u b lic  defender p rom p ted  a conversation  betw een h im  

and his ch ie f deputy:

M y  ch ie f d ep u ty  . . .  believes that keep in g good  notes in  a case is v e ry  good  

practice fo r  an y  law yer because it provides d iscip line and organization .

M a k in g  good  notes requires yo u  not o n ly  to th in k  about w h at has been 

done in the case but also w h at needs to be done. M a rk in g  the am ou nt o f  

tim e th at the activ ity  required is a v e ry  easy part o f  keep in g go o d  notes.

H e  is concerned  that w ith o u t the tim e keep in g requirem ent, som e attor­

neys w o u ld  get slop p y in w h at th ey  record and don ’t record. H e  also said 

he supports co n tin u in g  to track  tim e because it provides us w ith  evidence 

that fo rm ed  the basis o f  ou r standards and has p ositive ly  im p acted  our 

w o rk lo ad  and a llow ed us to better equalize the d istribution  o f  w o rk  w ith in  
the o ffice .69

D. Blinded by Numbers
Ju st as I w as fin ish in g this chapter, I cam e across a new s article that captured m y  w orst 

fears respecting caseload num bers w h eth er derived  fro m  a w eigh ted  caseload study 

or other m eans. A n  article fro m  a N evad a  new spaper reported that the state’s p u b lic  

d efender h ad  asked a ju d ge “to a llow  one o f  h er attorneys to decline an app o in tm ent.” 

B u t the ju d g e  responded that “w e need caseload standards before I can allow  yo u  to re­

fuse a case.” 70 O bviously, the ju d g e  failed  to appreciate th at caseload standards are not 

to  be applied  autom atically. They are sim ply gu ides to w h at m ay be a  reasonable caseload, 

on average, fo r  p u b lic  defen der program s a n d  in d iv id u a l law yers, bu t they sh o u ld  n ever be 

the “sole fa c to r” in  d eterm in in g  w hether a  la w y er’s caseload is excessive. A s  noted  earlier, 

the A B A ’s ethics op in io n  dealing w ith  excessive w ork loads em phasizes th is p o in t.71

68 Id.
69 Id .
70 Alan Maimon, Public Defender Caseload: State Panel Debates Lim it; Members Want Action But Clash 

on the Details, Las Vegas Review-Journal, September 9, 2009, available at http://www.lvrj.com/ 
news/5800ii97.html.

71 See supra note 49 and accompanying text, Chapter 2.
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In  add ition , the ju d g e ’s statem ent w as, at best, an excuse to avoid  h avin g  to deal w ith  

the caseload issue. E ven  i f  standards h ad  been adopted, because th ey  are typ ically  

expressed in  term s o f  the n u m b er o f  cases that a law yer can handle, on  average, over 

the course o f  a tw elve-m onth  period , th ey  are n ot dispositive o f  w h eth er a law yer is 

overloaded w ith  cases at a particu lar tim e. W h eth er a law yer has an excessive caseload 

depends on  the defense law yer’s caseload w h en  the law yer is appoin ted  to one or m ore 

additional cases. Theoretically, even i f  a law yer h ad  exceeded the m axim u m  caseload 

standard d u rin g  the p rio r tw elve m onth s, he or she m igh t still have an insuffic ient case­

load  w h en  requesting n ot to be appointed . C onversely , a law yer can be overw helm ed 

w ith  cases, even th ough  he or she is now here near being appo in ted  to the average 

n u m b er o f  cases expected  to be h and led  d u rin g  a tw elve-m onth  period . O bviously, the 

d istinction  betw een a caseload standard fo r a tw elve-m on th  period  and a law yer’s cur­

rent caseload needs to be understood b y  those w h o m anage p u b lic  defense program s, 

those w h o  fu n d  th em , and m ost certa in ly  b y  judges.
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The A B A ’s ethics o p in io n 1 and the A B A ’s E ig h t G u id e lin es2 recognize that w h en  

no other rem edies are available, law yers have a d u ty  to seek re lie f fro m  the courts 

w h en  faced  w ith  excessive caseloads. A lth o u gh  caseloads are far too h igh  th rough ou t 

m uch  o f  the cou n try ,3 few  cou rt challenges have been filed  seeking redress. B u t som e 

cases have been b rough t since the A B A ’s ethics o p in io n  w as issued in 20 0 6 , and this 

chapter focuses p rim arily  on  these law suits.4 In  C h a p ter 9, I reference these law suits 

again as I suggest som e other approaches to litigation  that have n ot previou sly  been 

tried .5

In  several states, defense program s have asked th ey n ot be appoin ted  to new  cases 

and/or that courts perm it w ithd raw al fro m  representation. In  tw o ju risd iction s, law ­

suits ch allenging caseloads w ere begun in  unusual w ays— in  one state, as a declaratory 

ju d g m en t action6 and in  another as a p etition  seeking a w rit  o f  p ro h ib itio n .7 A lso , 

in  tw o states system ic law suits w ere begun  seeking various k inds o f  in d igen t defense 

reform , in clu d in g  reductions in  law yer caseloads.8 A t the en d  o f  this chapter, the possi­

b ility  o f  litigation  b y  the federal govern m ent to reform  in d igen t defense in  state courts 

is discussed.

A. Litigation Seeking to Stop New Appointments and/or Withdraw
Sin ce 20 0 6 , p u b lic  defender offices in  at least fo u r ju risd iction s have filed  m otion s in 

trial courts seeking re lie f fro m  excessive caseloads.9 Because I w as an expert w itness fo r 

the defense and testified in  all o f  the cases, I h ad  a close-up o f  v ie w  o f  w h at h appened

1 See supra notes 36-54 and accompanying text, Chapter 2.
2 See supra notes 76-83 and accompanying text, Chapter 2.
3 See supra notes 13-24 and accompanying text, Chapter 1.
4 For an in depth analysis of litigation aimed at reforming the delivery of indigent defense services, 

including challenges to caseloads, see Justice Denied, supra note 2, Chapter 1, at 103-146 (“How 
to Achieve Reform: The Use of Litigation to Promote Systemic Change in Indigent Defense”). 
Numerous law review articles also discuss indigent defense lawsuits, sometimes specifically dealing 
with excessive caseloads, but more often pertaining to systemic litigation. See, e.g., Emily Chiang, 
Indigent Defense Invigorated: A Uniform Standard for Adjudicating Pre-Conviction Sixth Amendment 
Claims, 19 Temple Pol. & Civ. Rts. L. Rev. 443 (2010); Bennett H. Brummer, The Banality o f 
Excessive Defender Workload: Managing the Systemic Obstruction o f Justice, 22 St. Thomas L. Rev.
104 (2009); Cara H. Drinan, The Third Generation o f Indigent Defense Litigation, 33 N.Y.U. Rev. L.
& Soc. Change 427 (2009); Adele Bernhard, Take Courage: What the Courts Can Do to Improve the 
Delivery o f Criminal Defense Services, 63 U. P itt. L. Rev. 293 (2002).

5 See infra notes 88-i28 and accompanying text, Chapter 9.
6 See infra notes 68-84 and accompanying text.
7 See infra notes 85-i03 and accompanying text.
8 See infra notes 104-131 and accompanying text.
9 Conceivably, motions to stop appointments and/or to withdraw from cases have been filed by defense 

lawyers or programs in other jurisdictions. But i f  this has occurred, the cases have escaped the media’s
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in  the trial courts and have fo llo w ed  the post-hearing developm ents in  the three ju ris­

d ictions in  w h ich  trial cou rt ru lings w ere appealed. In  ch ronological order, the fo u r ju ­

risd ictions are N e w  O rleans (O rleans Parish), Lou isian a; K in g m an  (M oh ave C o u n ty ), 

A rizon a; K n o x v ille  (K n o x  C o u n ty ) , Tennessee; and M ia m i (D ad e C o u n ty ) , F lorida.

New Orleans (Orleans Parish), Louisiana

In  C h a p ter 4, I referred to the 1993 decision  in  State v. P ea rt,10 in  w h ich  the Lou isian a 

Suprem e C o u rt  ru led on  the m otion  o f  a N e w  O rleans p u b lic  defender w h o  claim ed 

th at he w as unable to furn ish  con stitu tion ally  effective defense services due to his 

caseload. In  P eart, based u p on  evidence presented in  the trial court, the Lou isian a 

Sup rem e C o u rt  held  there w as a rebuttable presum ption  o f  ineffectiveness in  the 

p u b lic  defender’s representation o f  his clients and rem anded the case fo r the trial judge 

to  m ake ind ividualized  determ inations respecting w h eth er each defendant w as receiv­

in g  con stitu tion ally  effective services.11 A t the tim e, the p u b lic  defender h ad  7 0  active 

fe lo n y  cases, a lth ough  the cou rt n oted  that the office w as d isp osing o f  an exceed ingly 

large n u m ber o f  cases over the course o f  a year and h ad  ve ry  lim ited  investigative and 

other support services.12

In  20 0 6 , the O rleans P u b lic  D efen d er (O P D ) filed  a m otion  seeking caseload re lie f on 

b eh a lf o f  Pow ell M iller, a p u b lic  defender assigned to fe lo n y  cases.13 M ille r  (and the 

other p u b lic  defenders in  N e w  O rleans at the tim e) h ad  even h igh er caseloads th an  the 

law yer w h o  sought re lie f w h en  P ea rt w as decided  alm ost fifteen years earlier. D u rin g  a 

h earin g before trial cou rt Ju d g e A rth u r H u n ter, Jr. in  M arch  2 0 0 7 , M ille r  testified  that 

his active caseload consisted o f  16 7  cases in vo lv in g  16 4  d ifferent clien ts.14 O f  this n u m ­

ber, M r. M ille r  expla ined th at in  10  cases defendants w ere fac in g  life  im p risonm en t;

1 1  cases in vo lved  defendants fac in g 50 years o r m ore im p risonm en t; 12  cases involved  

defendants fac in g  20  years o r m ore im p risonm en t; 39 cases in vo lved  defendants facin g

attention. Since well before the ABA’s ethics opinion in 2006, I have monitored indigent defense 
developments from around the country through several news clipping services and have not read of 
other such cases. Nor have other persons knowledgeable about indigent defense nationwide and with 
whom I have frequent contact called such legal actions to my attention.

10 621 So.2d 780 (La. 1993).
11 621 So.2d at 791-792.
12 Id. at 784.
13 Like the other felony lawyers employed by the OPD, the public defender represented only clients 

whose cases were assigned to a single felony court judge’s courtroom. Accordingly, the trial court 
judge was acquainted with the lawyer and presumably well aware of his caseload prior to hearing his 
motion for caseload relief.

14 Louisiana v. Edwards, No. 463-200, slip op. at 9 (Orleans Criminal District Court, Section K, March 
30, 2007).

163



Securing Reasonable Caseloads: Ethics and Law in Public Defense

10  o r m ore years im p risonm en t; and 30 cases in vo lved  defendants fac in g  5 or m ore 

years im p riso n m en t.15

M r. M ille r ’s direct exam in ation  in clu d ed  the fo llo w in g  co lloquy:

Q : N ow , I ’m  go in g  to ask yo u  to lo o k  at the list o f  clients that yo u  created 

fo r the court, w h ich  . . .  w e ’ve filed  in  the m otion  . . .  . I ’m  ju st go in g  to ask 

y o u  about som e o f  these clients and the representation yo u ’re provid in g  

fo r them ; and I don ’t w an t yo u  to  reveal an y confidential in form ation  . .

C h arles, A ndreas, can, yo u  just basically, tell m e his charge, his m ultip le  

b ill status, and his sentencing exposure?

A : H e ’s charged w ith  possession o f  cocaine. H e ’s either a doub le or trip le 

fac in g up to ten  years.

Q : D id  yo u  con d uct an in itial in terv iew  w ith  h im  w ith in  7 2  hours o f  

appointm ent?

A : N o .

Q : H ave yo u  investigated his case?

A : N o .

Q : H ave yo u  looked  fo r relevant records?

A : N o .

Q : H ave yo u  id entified  witnesses?

A : N o  . .

[N um erous additional questions detailed a w id e variety  o f  actions that 

the law yer h ad  failed  to take on  b eh alf o f  his client. F o r exam ple, M ille r  

w as asked i f  he h ad  filed  an y  d iscovery  m otions; filed  an y other pretrial 

m otion s; v isited  the scene o f  the crim e; considered defects in  the charging 

process; focused on  w h eth er an y  expert w itnesses w ere needed; discussed 

a p lea w ith  the client; considered m itigation  evidence that cou ld  be pre­

sented at sentencing in  the event o f  a g u ilty  plea; etc. A fte r  these k inds o f  

questions, M ille r  w as asked the fo llow ing:]

Q : W h y  haven ’t y o u  done an y o f  these things?

A : I haven ’t had  tim e .16

15 Id . at 2.
16 Id. at 2-3.
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S im ilar types o f  questions w ere asked about other defendants represented b y  M r.

M iller, and sim ilar responses w ere given . M r. M ille r  also spoke about som e o f  his cases 

in  m ore general term s, reiterating the various w ays in  w h ich  he w as fu rn ish in g  in ad ­

equate defense services. M y  testim o n y d u rin g  the hearing com plem en ted  M r. M ille r ’s, 

as I sum m arized the m yriad  w ays in  w h ich  M r. M iller, in  m y  o p in io n , w as fa ilin g  to 

represent his clients effectively  as required b y  the S ixth  A m en d m en t and in  com pliance 

w ith  professional con d u ct rules. Thus, I referred to M ille r ’s failure to  con d uct early  and 

th orough  client interview s, to seek pretrial release o f  incarcerated clients, to determ ine 

appropriate m otion s to file, to con d u ct appropriate d iscovery  o f  the prosecution ’s case, 

to determ ine the m ental health  status o f  his clients, to investigate cases, and to prepare 

adequately  fo r  tria ls.17 In  add ition , tw o Lou isian a  defense practitioners, “w ith  exten­

sive experience representing in d igen t defendants and private clients” 18 testified that 

both  M r. M ille r  and the O P D  h ad  excessive caseloads, in  th eir op in ion , and that the 

representation being p rovid ed  b y  M r. M ille r  v io lated  both  the S ixth  A m en d m en t and 

Lou isian a  rules o f  professional responsib ility .19 A lth o u gh  a d ep u ty  prosecu tor w as pres­

en t d u rin g  the hearing and occasion ally  asked a few  questions, his cross-exam ination  

w as largely  p erfu n ctory  and, as a result, in  his “ F in d in gs o f  Fact and O rder,” Ju d g e  

H u n te r characterized the case presented b y  the O P D  as “u n -con trad icted .”

Ju d g e  H u n te r’s order con clu d ed  that the representation bein g provid ed  w as neither 

effective n o r in  com pliance w ith  ethical rules. T o  bolster his argum ent on  the latter 

p o in t, Ju d g e  H u n ter quoted  extensively fro m  the A B A ’s ethics op in io n  issued the previ­

ous year. Ju d g e  H u n te r b lam ed the w oefu l state o f  in d igen t defense in  N e w  O rleans 

on  the Lou isian a  legislature, “w h ich  has allow ed th is legal hell to exist, fester, and 

boil over.” 20 The ju d g e  also w rote that he not o n ly  regarded in d igen t defense in  N e w  

O rleans as “u n con stitu tion al” b ut “to ta lly  lack in g  the basic professional standards o f  

legal representation and a m o ckery  o f  w h at a crim inal justice system  should  be in  a 

w estern  civilized n ation .” 21

In  his order, Ju d g e  H u n te r authorized p u b lic  defender M ille r  to w ith d raw  fro m  the 

cases o f  the fo rty-tw o  clients fo r  w h o m  re lie f h ad  been sought and also declared that 

he w o u ld  no lon ger app o in t the O P D  to represent in d igen t defendants in  his court. In  

add ition , he ordered the release fro m  cu stody o f  the fo rty-tw o  defendants fro m  w hose 

cases p u b lic  defender M ille r  w as p erm itted  to w ith d raw ; and, further, he ordered that 

the prosecution  o f  the cases be halted  “until fu rth er notice.” 22

17 Id . at 8.
18 Id . at 9
19 Id .
20 Id. at 11.
21 Id .
22 Id. at i i - 12. It was clear from Judge Hunter’s order that he intended to explore whether it was feasible

to appoint private lawyers to handle the cases to which the public defender would no longer be
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H ow ever, shortly  afterw ards the O rleans Parish prosecutor obtained  a stay o f  Ju d g e  

H u n te r ’s order fro m  a Lou isian a  C o u rt  o f  A ppeals. Subsequently, the appellate court 

reversed Ju d g e  H u n te r’s order, con clu d in g  that the ju d g e  h ad  failed  “to  h o ld  in d i­

vid ualized  hearings fo r  . defendants as m an dated” b y  the P ea rt decision , and that 

he also should  have appo in ted  substitute counsel fo r  defendants that he w as prepared 

to  release fro m  custody.23 A s sum m arized in the N atio n a l R ig h t to C o u n se l’s report, 

“ [u ltim ate ly , the litigation  d id  n ot achieve its desired result. W h ile  the trial court 

appo in ted  som e private attorneys to  handle som e o f  the defender’s case overload, the 

p u b lic  defender at the center o f  the litigation  and other p u b lic  defenders assigned 

to  other crim inal courtroom s in  O rleans Parish con tin ue to carry  extrem ely h igh  

caseloads.”24 A lso , as noted  in  C h a p ter 4, an official o f  the O P D  acknow led ged in 2 0 10  

th at the caseloads o f  O P D  law yers are still m uch  h igh er th an  th ey  sh ou ld  be.25

Kingman (Mohave County), Arizona

In  2 0 0 7 , the P u b lic  D efen d er o f  M o h ave  C o u n ty , A rizon a, w h ose office is in  K in gm an , 

filed  a m otion  to w ith d raw  fro m  a n u m b er o f  fe lo n y  cases to w h ich  the office recently  

h ad  been ap p o in ted .26 The cases w ere p en d in g  before several d ifferent trial cou rt judges

appointed and to compensate these lawyers. Accordingly, the judge ordered that the president of 
the Louisiana Bar Association furnish a list to the court of lawyers practicing law in Orleans and 
five other nearby parishes. He also ordered the OPD to provide a financial accounting to determine 
whether the agency could afford to compensate lawyers appointed by the court to represent indigent 
defendants. Id. at 11.

23 Louisiana v. Edwards, No. 2007-K-0639 (La. Court of Appeal, Fourth Dist., August 16, 2007).
24 Justice Denied, supra note 2, Chapter 1, at 123.
25 See supra note 58 and accompanying text, Chapter 4.
26 Arizona v. Lopez, Number 2007-1544 (Mohave County Superior Court, filed December 17, 2007).

The litigation in Mohave County took place against the backdrop of two Arizona Supreme Court 
decisions concerned with indigent defense services in the state. In State v. Smith, 681 P.2d 1374 (Ariz.
1984), the Arizona Supreme Court struck down as violations of due process and the right to counsel
Mohave County’s bid system for awarding contracts to lawyers to provide defense representation. 
Citing the caseload numbers of the NAC (see supra note 91 and accompanying text, Chapter 2), as 
well as their personal experience as practicing lawyers, the court’s justices concluded “that the caseload 
of defendant’s attorney was excessive, i f  not crushing.” Id. at 1380. In Zarabia v. Bradshaw, 912 P.2d
5 (Ariz. 1996), the Arizona Supreme Court dealt with the system of defense representation in Yuma 
County. In doing so, the court referred to its prior decision in the Smith case, which it explained had 
done the following:

[It] established presumptive case load ceilings for criminal defense counsel ... . In that 
case, we pointed out the ethical obligation of defense counsel to manage their professional 
responsibilities so as to ensure that they are able to provide adequate representation to every 
client ... . It is sufficient for the present to say that ... [defense counsel] has raised colorable 
questions concerning her ability to provide adequate representation, and her request for a 
hiatus in appointments should not have been summarily denied.

Id. at 8. The court in Zarabia also found unacceptable Yuma County’s system of appointing counsel 
on a random rotational basis, as well as the extent of compensation paid to assigned counsel. Both the
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b ut w ere consolidated  fo r  h earing before a single judge. T o  assist in  presenting his case, 

the ch ie f p u b lic  defender arranged fo r  pro bono legal representation to be furn ish ed  b y  

a p rom in en t P h oen ix  law  firm ,27 w h ich  filed  a prehearing m em oran d u m  in su pport o f  

the defender’s w ithd raw al m otion  and attached nearly  2 0 0  pages o f  exh ibits, in clu d in g  

statistical data on  caseloads and legal authorities. A lso  in clu d ed  w as m y  affidavit, in 

w h ich  I op in ed  “that the n ine active attorneys cu rren tly  em p loyed  b y  the O ffice  m ust 

all have in ord in ate ly  excessive caseloads . th at exceed all m axim u m  caseload stan­

dards ever devised fo r  use in  p u b lic  defense w o rk .”28

M y  op in ion  o f  the p u b lic  defender’s caseload w as based on  the p u b lic  defender’s 

data, w h ich  dem onstrated that fo r  the m ost recent year the assistant defenders h ad  a 

w eigh ted  caseload equ ivalent o f  26 7  fe lo n y  cases each, thus far exceed ing the 150  fe lo n y  

caseload m axim u m  o f  the N A C  standards.29 M y  affidavit also in clu d ed  the active case­

loads o f  each law yer in  the office, som e o f  w h ich  w ere exceed in gly  h igh . F o r exam ple, 

one law yer h ad  188 cases and anoth er h ad  14 1; still another law yer h ad  32 direct appeals, 

23 post-con viction  re lie f cases and anoth er ten  post-con viction  re lie f cases in  w h ich  no 

claim s fo r re lie f h ad  yet been filed.

A s in  the N e w  O rleans case, fo llo w in g  an ev id en tiary  hearing, the trial cou rt ju d ge 

ru led  in  favo r o f  the p u b lic  defender, p erm ittin g  the office to w ith d raw  fro m  39 cases 

and fu rth er declaring th at the cou rt w o u ld  grant futu re m otion s to w ith d raw  “until the 

cou rt is con vinced  that the reasons fo r  d o in g  so no lon ger exist.” 30 W h ile  the cou rt’s 

language w as less co lorfu l th an  the w ord s o f  Ju d g e  H u n ter in  the N e w  O rleans case, 

the conclusion  w as sim ilar:

T h e evidence presented at the hearing leaves the court w ith  no doubt 

w h atsoever that the attorneys in  the P u b lic  D efen d er’s O ffice cannot con­

tin ue representing the D efen d an ts in  these cases in  ligh t o f  th eir a lready 

existing caseloads. T h ey  cannot reallocate resources to address the needs o f  

these new  clients w ith o u t sh irk ing th eir ethical duties tow ard  and denying 

effective counsel to th eir present clients. R e q u irin g  or even a llow ing the 

P u b lic  D efen d er’s O ffice to rem ain  as appo in ted  counsel in  these cases

Smith and Zarabia decisions are discussed in Lisa R. Pruitt &  Beth A. Colgan, Justice Deserts: Spatial 
Inequality and Local Funding o f Indigent Defense, 52 A riz. L. Rev. 219, 286-289 (2010). The Smith case 
also is discussed in Justice Denied, supra note 2, Chapter 1, at 129.

27 The firm was Osborn Maledon of Phoenix.
28 Affidavit of Norman Lefstein, Arizona v. Lopez, Number 2007-1544, at 13, November 2007.
29 For discussion of the NAC standards, see supra notes 99-104 and accompanying text, Chapter 2.
30 Arizona v. Lopez, supra note 26, slip op. at 13 (“IT  IS O RDERED that the policy of ... this Court 

will be not to require future motions to withdraw to be accompanied by hundreds of pages of 
exhibits, transcripts of the evidentiary hearing or extensive legal citation but to grant motions and 
sign appropriate Orders based upon the briefest possible reference to this Order, not to exceed one 
sentence in length.”).
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w o u ld  lik e ly  com prom ise th em  fro m  an ethical stan d poin t and deprive the 

D efen d an ts in  these cases o f  th eir rights to effective representation .31

T he court fo rth righ tly  stated that it “ cannot concern  itse lf w ith  the financial o r fu n d ­

in g  im p lication s o f  its ru lin g  on  the m otion s to w ithd raw .” 32 W h ile  con ced in g that it 

“does n ot live in  an Ivo ry  tow er rem oved fro m  the realities o f  co u n ty  govern m ent,” 33 

the cou rt conclud ed  that it is up to the co u n ty  to figure ou t the “ logistics o f  id en tify­

ing, ap p o in tin g  and p ay in g  attorneys outside the P u b lic  D efen d er’s O ffice to h andle 

an y cases in  w h ich  defendants are left w ith o u t counsel . .” 34

T h e afterm ath o f  the trial co u rt’s order w as d ifferent than  it w as in  N e w  O rleans and 

in  the Tennessee and F lo rid a  cases, w h ich  are discussed below. T h e M o h ave  C o u n ty  

prosecutor d id  n ot appeal the trial cou rt ju d g e ’s decision , and the co u n ty  appropriated  

add itional fun d s to cover its resp on sib ility  to  provid e defense representation .35

Knoxville (Knox County), Tennessee

In  M arch  2008 , the elected p u b lic  defender in  K n o xville  filed  a “ Sw orn  Petition  to 

Suspen d  A p p o in tm en t o f  the D istrict P u b lic  D efen d er to D efen d an ts in  the K n o x  

C o u n ty  G enera l Sessions C o u rt, M isd em ean o r D iv is io n .” 36 A  h earing on  the p u b lic  

d efender’s m otion  w as h eld  in  Ju n e  2008 before all five o f  the co u n ty ’s m isdem eanor 

judges, d u rin g  w h ich  eight w itnesses testified, in c lu d in g  the p u b lic  defender, several o f  

his assistants, and experts. In  add ition , th irty  affidavits w ere filed  w ith  the court, con­

ta in in g  data respecting assistant p u b lic  defender caseloads in m isd em ean or and fe lo n y  

cases and the op in ion s o f  experts. In fo rm atio n  about fe lo n y  caseloads w as deem ed

31 Id. at 12-13.
32 Id. at 11.
33 Id .
34 Id .
35 E-mail from Dana Hlavac, Deputy County Manager for Criminal Justice Services, Mohave County, 

Arizona (formerly Mohave County Public Defender who filed the motion in the Mohave County 
case) to Norman Lefstein (September 13, 2010, 12:58 p.m. EST) (on file with author) (“ [E]ven prior 
to the written order, the Board of Supervisors directed staff ... to carry out the order of the Court.
In doing so they essentially opened up the contingency fund to cover whatever additional funds were 
required to continue processing the appointment of counsel in conflict and overflow cases. Overflow 
cases were those cases which could not be handled internally by the staffed office due to caseload is­
sues related to staffing numbers and experience/training. These were the cases which formed the heart 
o f the litigation and the court’s ruling. By the end of the fiscal year this had amounted to roughly an 
additional $161,214 dollars in funding. To date the issue has not arisen again, and despite changing 
our structure in handling contract assignments all parties understand that there is simply no choice 
in funding this issue. While steps have been taken to better account and track expenditures, costs are 
always under scrutiny, but ultimately always funded.”).

36 In re Petition of Knox County Public Defender, General Sessions Court for Knox County, Tennessee, 
Misdemeanor Division, Docket No. Not Assigned, filed March 26, 2008.
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essential in  order to  show  that p u b lic  defenders assigned to fe lo n y  courts also h ad  ex­

cessive caseloads and cou ld  n ot accept m isd em eanor assignm ents. The p u b lic  defender 

w as represented pro  bono b y  a w ell-respected Tennessee law  firm , w h ich  devoted  a 

sign ificant am ou nt o f  tim e to the case.37

D u rin g  his testim on y at the hearing, the p u b lic  defender exp la in ed  the d ifficu lty  con­

fro n tin g  his o ffice in  p ro v id in g  defense services in  m isd em ean or cases:

[S]o there’s [no tim e] . . .  to  do an y  on-scene investigations. There’s [no 

tim e] . . .  to do an y  contacting o f  [police] officers . . .  . There’s . . .  [no] tim e 

to in terview  an y  w itnesses. You  just go into court y o u  fly  b y  the seat o f  

y o u r pants to see w h at y o u  can accom plish  . . The caseloads that cur­

ren tly  exist in  m y  office, in  m y  view , p ro h ib it m y  law yers fro m  fu lfillin g  

th eir ethical ob ligations and duties that th ey  ow e to th eir client . . A n d ,

consequently, the constitu tional right o f  the accused to have a law yer 

w h o  is m eeting his o r h er ethical resp onsib ility  to th at client is n ot being 

fu lfilled , and it’s because o f  caseload, it’s n ot as a result o f  the com m itm en t 

or effort on the part o f  the law yers.38

A d d itio n al evidence presented to the five judges in clu d ed  the fo llow in g :

■  In  describ ing h er caseload as “unbearable,” 39 an experienced m em b er o f  the pu b lic  

defender’s sta ff assigned to fe lo n y  cases, com pared  her situation  to w o rk in g  on  a 

con veyor belt in  w h ich  she w as unable to keep up. She expla ined that she w en t

to cou rt, on  average, fo u r days a w eek, lacked sufficient tim e to in terv iew  clients, 

seldom  in terview ed  fact w itnesses, and d id  ve ry  little legal research. W ith  “m ost 

o f  [her] clients,” she said that she w as n ot co m p ly in g  w ith  the Tennessee R u les o f  

Professional C o n d u ct, constitutional standards fo r  effectiveness o f  counsel, n or the 

A B A  D efen se F u n ctio n  Stand ard s.40

■ The caseloads o f  the p u b lic  defenders at the tim e o f  the Ju n e  2008 h earin g w ere 

astonish ing. F o r exam ple, one p u b lic  defender stated in  an affidavit that she

37 The law firm was Chambliss, Bahner &  Stophel of Chattanooga.
38 In re Petition of Knox County Public Defender, General Sessions Court for Knox County, Tennessee, 

Misdemeanor Division, Docket No. Not Assigned, March 26, 2008, Transcript of Record, 27-31 
(June 10, 2008). For copies of pleadings, petitions and related documents pertaining to this litigation, 
see website of the Public Defender for the Sixth Judicial District, Knoxville, TN , available at http:// 
www.pdknox.org/caseloads. The website also contains petitions filed in 2008 by the public defender 
seeking caseload relief in three Knox County Criminal Court Divisions, which handle felony cases. 
These petitions resulted in an informal agreement between the Criminal Court judges and public 
defender, in which the judges agreed not to appoint the public defender to new felony cases during a 
five-month period. E-mail from Mark Stephens, District Public Defender, Knox County, Tennessee, 
to Norman Lefstein (September 7, 2010, 6:28 p.m. EST) (on file with author).

39 Id. at 89 (testimony of Christy Murray).
40 Id . at 90-92.
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w as “the defen dan t’s a ttorn ey in app roxim ately  297 cases. A p p ro x im ate ly  10 1 

o f  those cases are felonies. A p p ro x im ate ly  18 6  o f  those cases are m isdem eanors. 

A p p ro x im ate ly  10  o f  those cases are prob ation  v io lations.” 41

■  T estim o n y w as presented b y  a senior partn er in  a private law  firm , w h o  previously  

served as a U n ited  States A tto rn ey  and U n ited  States M agistrate. This law yer 

also w as certified  as a C rim in a l Trial Specialist b y  the Tennessee C o m m issio n  on 

C o n tin u in g  Legal E d u catio n  and Specialization  and a m em b er o f  the Tennessee B ar 

A ssociation ’s S tan d in g  C o m m itte e  on  E th ics and Professional R esponsib ility . In  his 

affidavit, the law yer stated “that it w o u ld  be im possib le fo r  m e [under the Tennessee 

R u les o f  Professional C o n d u ct] to represent a sim ilar n u m b er o f  clients in  the 

required effective m anner.” 42 In  add ition , he exp la in ed  th at his ab ility  to provide 

“effective representation w o u ld  be fu rth er exacerbated b y  the fact that the Pu blic 

D efen d er is n ot able to em p loy  a ‘vertical representation ’ o f  clients b ut rather m ust 

rely  u p on  a ‘horizontal representation .’ ” 43

■  In  m y  affidavit and testim ony, I o ffered op in ion s sim ilar to  w h at I said in  the 

M o h ave  C o u n ty  case, con clu d in g  that the p u b lic  defender’s office w as “eth ically  

b o u n d  to decline to  accept new  appointm ents u ntil its caseloads are su fficiently  

m anageable and the O ffice ’s law yers are able to furn ish  com petent representation to 

all o f  its clients.” 44

N o n e  o f  the w itnesses w h o  testified in  support o f  the p u b lic  defender’s m o tio n  w ere 

cross-exam ined, because the local prosecu tor d id  not participate in  the hearing. 

H ow ever, ju st before the h earin g w as scheduled to begin , the A tto rn ey  G en era l o f  

Tennessee filed  a m o tio n  seeking either to  intervene in  the case and/or to appear on 

b eh a lf o f  the Tennessee O ffice  o f  A d m in istrative C o u rts. A  senior law yer fro m  the 

A tto rn ey  G en e ra l’s office attended the hearing and, w ith  the co u rt’s perm ission , offered

41 Affidavit of Marie Steinbrenner, February 27, 2008.
42 Affidavit of W. Thomas Dillard at 4, February 28, 2008.
43 Id. The ABA has long rejected “horizontal representation” in which different lawyers from a defense 

program represent the same client at various stages of a case. Instead, the ABA recommends that the 
same lawyer represent the accused “at every stage of the proceedings ... .” ABA Providing Defense 
Services, supra note 8, Introduction, at Std. 5-6.2. The commentary to this provision explains the 
disadvantages of horizontal representation:

Defendants are forced to rely on a series of lawyers and, instead of believing they have 
received fair treatment, may simply feel that they have been “processed by the system.” This 
form of representation may be inefficient as well, because each new attorney must begin 
by familiarizing himself or herself with the case and the client must be re-interviewed.
Moreover, when a single attorney is not responsible for the case, the risk of substandard 
representation is probably increased. Appellate courts confronted with claims of ineffective 
assistance of counsel have commented critically on stage representation practices.

Id . at 83.
44 Affidavit of Norman Lefstein, at 13-14, June 17, 2008.
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argum ents in  opp osition  to the p u b lic  defender’s m otion , cla im in g th at the defender’s 

m o tio n , i f  granted , w o u ld  cost the state approxim ately  $2.5 m illion  an n u ally  and that 

the testim on y at the hearing d id  n ot satisfy  Tennessee Suprem e C o u rt  R u le  13 .45

D esp ite  the uncontroverted  evidence presented d u rin g  the hearing in  Ju n e  2008 , the 

five judges o f  the C o u rt  o f  G eneral Sessions ru led  neither p ro m p tly  n o r favo rab ly  fo r  

the p u b lic  defender. In  F eb ru ary  20 0 9 , after a delay  o f  m ore th an  eight m onths, the 

judges issued a tw o and o n e-h alf page order d en yin g the p u b lic  defender all relief:

F ro m  the review  o f  pleadings and evidence presented and the record as 

a w h ole , w e fin d  that the attorneys in  the P u b lic  D efen d er’s O ffice  carry 

caseloads that exceed national crim inal justice standards and goals. This 

cou rt does not conclud e that the case load  is a [sic] such a level as to 

vio late  the right to com petent counsel under either the U n ited  States 

C o n stitu tio n  or the C o n stitu tio n  o f  Tennessee.46

B esides ign orin g  the testim o n y and other evidence subm itted  b y  the p u b lic  defender, 

the ju dges’ order also reflects obvious con fusion  about the concept o f  “com petence,” 

w h ich  is a requirem ent o f  the Tennessee’s R u les o f  Professional C o n d u ct, n ot o f  the 

S ixth  A m en d m en t or Tennessee’s C o n stitu tion .

Pursuant to a w rit o f  certiorari, the order w as review ed b y  the single ju d g e  o f  the 

C h a n ce ry  C o u rt  fo r  K n o x  C o u n ty , w h ich  is also a Tennessee trial court. In  Ju ly  2 0 10 , 

th at cou rt, too , denied  all re lie f to the p u b lic  defender.47 In  its o p in io n , the C h a n ce ry  

C o u rt  ju d ge fo llow ed  the lead  o f  a F lo rid a  appellate court, h o ld in g  that there cou ld  

not be a determ ination  in  the aggregate o f  excessive caseloads fo r an entire p u b lic  

defender’s office; instead, such a decision  m ust be determ ined w ith  respect to each 

in d iv id u al law yer.48 In  add ition , pu rsu an t to Tennessee Suprem e C o u rt R u le  13 , the 

cou rt ru led  that the p u b lic  defender failed  to show  b y  clear and co n vin cin g  evidence 

th at effective representation under the S ixth  A m en d m en t, w h ich  requires a show ing

45 In re Petition of Knox County Public Defender, supra note 36, Transcript of Record, 152-159. See also 
Tenn. Sup. C t. R. 13 (e)(4)(D) (“The court shall not make an appointment if  counsel makes a clear 
and convincing showing that adding the appointment to counsel’s current workload would prevent 
counsel from rendering effective representation in accordance with constitutional and professional 
standards.”).

46 In re Petition of Knox County Public Defender, General Sessions Court for Knox County, Tennessee, 
Misdemeanor Division, Docket No. Not Assigned, Order, at 2, February 20, 2009. Presumably the 
judges’ were referring to the NAC standards discussed previously. See supra notes 99-104 and accom­
panying text, Chapter 2. This single sentence in the court’s brief order is its only attempt to deal with 
the evidence of exceedingly high caseloads of which they had been apprised. On the last page of its 
order, the judges’ declared that their “mission ... [was] to seek to monitor case load numbers ... .”

47 In re Petition of Knox County Public Defender, Chancery Court for Knox County, Tennessee, 
Memorandum Opinion, July 16, 2010.

48 For the decision of the Florida appellate court, see infra notes 56-58 and accompanying text.
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o f  pre jud ice to the client, w as n ot bein g p ro vid ed .49 In  D ecem b er 2 0 10 , the Pu blic 

D efen d er o f  K n o x  C o u n ty  w ith d rew  his appeal o f  the C h a n ce ry ’s C o u rt ’s decision .50

49 The Chancery Court’s interpretation of Tennessee Supreme Court Rule 13, see supra note 45, requires 
the defense to establish pretrial that the standard of Strickland v. Washington, 466 U.S. 668 (1984), 
will be violated if  the public defender is required to proceed. In addition to imposing an exceedingly 
difficult standard to meet, this interpretation seemingly precludes the defense from arguing that its 
request to withdraw is based upon rules of ethics. See, e.g., Tenn. Rules of Prof’l Conduct, R. 6.2 
(“A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good 
cause, such as: (a) representing the client is likely to result in a violation of the Rules of Professional 
Conduct ... .”). The Strickland standard is discussed earlier. See supra notes 41-81 and accompanying 
text, Chapter 3.

50 The public defender has explained that the appeal was withdrawn primarily because the caseloads of 
his lawyers in the Court of General Sessions are now much lower than when the lawsuit was filed. 
Nevertheless, he acknowledges that his lawyers in both felony and misdemeanor cases still have 
caseloads that exceed the per annum maximum numbers recommended by the National Advisory 
Commission on Criminal Justice Standards and Goals. (For these numbers, see supra note 91 and 
accompanying text, Chapter 2.) On the other hand, he points out that although he “lost” his case in 
the Court of General Sessions, since the lawsuit was filed the judges have substantially accommodated 
his informal requests for caseload relief and have sometimes halted new appointments for a period
of time or temporarily reduced assignments to his staff. E-mail from Mark Stephens, District Public 
Defender, Knox County, Tennessee, to Norman Lefstein (December 11, 2010, 8:42 a.m. EST) (on file 
with author). The e-mail also explains that caseloads are substantially lower now than in the past as 
a result of a new policy in which large numbers of defendants plead guilty without ever talking to a 
lawyer. This has happened because judges encourage defendants to talk to the prosecutor before ap­
pointing a lawyer, and defendants are offered a “deal” to plead guilty, typically being able to avoid jail 
time or, in the event they already are locked up, being able to obtain immediate release. As noted in 
a 2009 report on America’s lower courts, this practice is common throughout the United States. See 
M in or Crimes, supra note 17, Chapter 1, at 16-17. The report also notes the serious potential adverse 
consequences to a defendant who pleads guilty to a misdemeanor without the advice of counsel:

In the years since the Argersinger decision [in 1972], the collateral consequences that can 
result from any conviction, including a misdemeanor conviction, have expanded signifi­
cantly. These consequences can be quite grave. The defendant can be deported, denied em­
ployment, or denied access to a wide array of professional licenses. A  person convicted of a 
misdemeanor may be ineligible for student loans and even expelled from school. Additional 
consequences can include the loss of public housing and access to food assistance, which 
can be dire, not only for the misdemeanant but also for his or her family. Fines, costs and 
other fees associated with convictions can also be staggering . .

Id. at 12-13. Colorado even has statute that precludes the appointment of counsel in misdemeanor 
cases until after the prosecutor has had an opportunity to discuss a negotiated plea with the 
defendant. See C o lo . Rev. Stat. § 16-7-301 (4) (2005). In December 2009, two organizations in 
Colorado filed a legal challenge in federal court to the statute’s constitutionality based upon the 
Supreme Court’s decisions in Rothgery v. Gillespie County, 554 U.S. 191 (2008) (Sixth Amendment 
right to counsel attaches at a criminal defendant’s initial appearance before a judicial officer when 
he learns of charges against him and liberty is subject to restriction); and Padilla v. Kentucky, 130 
S. Ct. 1473 (2010) (negotiation of a plea bargain is a critical phase of litigation for purposes of 
the Sixth Amendment right to effective assistance of counsel). See David Carroll, Gideon Alert: 
Lawsuit Challenges Colorado Law Refusing Appointment o f Counsel Until after Clients Meet with DA, 
December 12, 2010, available at http://www.nlada.net/jseri/gideon-blog/co_complaintfiledinmis- 
drsuiti2-i2-20i0_gideonalert. A  decision favorable to the defense in the Colorado litigation will likely 
call into question the constitutionality of the widespread practice in Tennessee and other states in
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Miami (Dade County), Florida

In  both  2008 and 20 0 9 , the elected P u b lic  D efen d er in  M ia m i filed  m otion s w ith  

trial court judges seeking to reduce the caseloads o f  his law yers. A fte r  hearings in  both  

cases, trial cou rt judges w ere persuaded b y  the P u b lic  D efen d er’s evidence. H ow ever, 

favorab le ru lings o f  the ju dges w ere stayed and u ltim ately  reversed b y  F lorida ’s T h ird  

D istrict C o u rt  o f  A p p ea l.51 N ow , m ore than  three years after it w as begun, the first case 

is p en d in g  before the F lo rid a  Sup rem e C o u rt, w h ich  has agreed to hear the m atter.52 

Because o f  the potential im p ortance o f  the case to in d igen t defense, the A m erican  B ar 

A ssociation  has approved the filin g  o f  an am icus b rie f in  the F lo rid a  Suprem e C o u rt  in  

support o f  the P u b lic  D efen d er.53

B ecause the F lo rid a  Sup rem e C o u rt  presum ably  shou ld  resolve the M ia m i litigation  

soon, I provid e b elow  o n ly  a b r ie f su m m ary  o f  w h at has occurred  in  the tw o cases in  

the low er courts:

■  F o r tw o days at the en d  o f  Ju ly  2008 , a trial ju d g e  in M ia m i heard testim o n y related 

to the P u b lic  D efen d er’s “ M o tio n  to A p p o in t O th er C o u n se l in  U n ap p oin ted  

N o n cap ita l F e lo n y  C ases.” C it in g  excessive caseloads due to budget cuts and 

increased num bers o f  assignm ents, the P u b lic  D efen d er asked that his office 

tem p orarily  be excused fro m  assignm ents before M ia m i’s 2 1 fe lo n y  court judges.

O n  Septem ber 3, 2008 , a trial ju d ge con clu d ed  th at partial re lie f w as w arranted  

and ordered th at until the fe lo n y  caseloads o f  assistant p u b lic  defenders w ere under 

control, the P u b lic  D efen d er n ot be appoin ted  add itional class “ C ” fe lo n y  cases.54

which defendants are urged to speak with prosecutors prior to the defendant having waived counsel 
or counsel being appointed on the defendant’s behalf. This practice also implicates standards for 
prosecution and rules of professional conduct. See, e.g. , ABA Prosecution Function, supra note 
70, Chapter 1, at Std. 3-3.10 (a) (“A  prosecutor who is present at the first appearance (however de­
nominated) of the accused before a judicial officer should not communicate with the accused unless a 
waiver of counsel has been entered, except for the purpose of aiding in obtaining or in arranging for 
the pretrial release of the accused.”). See also ABA Model Rules R. 3.8 (c) and 4.3.

51 State v. Bowens, 39 So. 3d 479, 481 (Fla. Dist. Ct. App. 2010); Florida v. Public Defender, Eleventh 
Judicial Circuit, 12 So. 3d 798 (Fla. Dist. Ct. App. 2009).

52 Public Defender, Eleventh Judicial Circuit of Florida v. State, 2010 W L 2025545 (Fla.). As of July 2011, 
the Florida Supreme Court had not yet acted on the Public Defender’s motion to consolidate its two 
cases for appellate review. Throughout both cases, the Public Defender has benefited from pro bono 
representation furnished by the Miami office of Hogan Lovells, which has devoted hundreds of hours 
to the litigation.

53 Although the ABA’s brief has been written, it has not been filed since the Florida Supreme Court has 
not yet established a briefing schedule. The brief outlines the ABA’s various policies concerned with 
excessive caseloads and argues that requiring proof of ethical violations and injury to clients before 
awarding relief from excessive caseloads requires lawyers to breach their ethical duties.

54 In re Reassignment and Consolidation of Public Defender’s Motions to Appoint Other Counsel in 
Unappointed Noncapital Felony Cases, Circuit Court of the Eleventh Judicial Circuit, in and for 
Miami-Dade County, Florida, Criminal Division, No. 08-1, Administrative Order No. 08-14 (Sept. 3,
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A s the ju d ge exp la in ed  in  his o p in io n , “the testim onial, docum entary, and o p in ion  

evidence show s that . . .  [the P u b lic  D efen d er’s] caseloads are excessive b y  an y  rea­

sonable standard. A s a result, . . .  [public defender] attorneys are able to provide, at 

best, m in im ally  com petent representation in  th eir assigned cases. Further, it is clear 

that future appointm ents to noncapita l fe lo n y  cases w ill create a con flict o f  interest 
in  the cases presently  h an d led  . .” 55

■  In  M a y  20 0 9 , a F lorid a  appellate court reversed the decision  o f  the M ia m i trial 

ju d g e ,56 h o ld in g  that (1) the state’s attorney h ad  standing to oppose defense m otions 

respecting its caseloads; (2) a con flict in  crim inal cases cannot be “ based solely 

u p on  in ad equ acy o f  fu n d in g  or excess w o rk lo ad  o f  the p u b lic  defender . . .  ;” 57 but 

rather (3) a p u b lic  defender w h o claim s that a con flict exists m u st establish that 

in d ivid u al clients are pre jud iced  b y  the p u b lic  defender’s representation, w h ich  

cannot be “proven  in  the aggregate, s im p ly  based u p on  caseload averages and anec­

dotal in fo rm atio n .” 58 T h e cou rt also n oted  that, although the P u b lic  D efen d er had 

received increased fu n d in g  in recent years, n ot all o f  the authorized new  positions 

w ere filled  b ut instead som e fun d s w ere used to give salary increases.

■  Because the cou rt required in d ividu alized  p ro o f o f  pre ju d ice as the basis fo r  w ith ­

draw al, the P u b lic  D efen d er filed  a m otion  on b eh alf o f  an assistant p u b lic  defender 

requesting perm ission  to w ith d raw  fro m  a single case. O n ce again , an ev iden tiary  

hearing w as held, and the P u b lic  D efen d er w as successful in the trial court, as a 

ju d ge con clu d ed  th at the defender “ has m et his burden o f  dem onstrating adequate, 

ind ividualized  p ro o f o f  p re jud ice to . . .  [the client] as a result o f  his ineffective 

representation.” 59 The evidence in  the case in clu d ed  a “stipu lation  that in  a recent

2008).
55 Id . at 6.
56 Florida v. Public Defender, Eleventh Judicial Circuit, 12 So. 3d 798 (Fla. Dist. Ct. App. 2009).
57 Id . at 804.
58 Id . at 803.
59 State of Fla. v. Antoine Bowens, No. F09-019364, Order Denying Public Defender’s Motion to 

Declare Section 27.5303(1)^) Unconstitutional and Granting Public Defender’s Motion to Withdraw, 
October 29, 2009. This conclusion was based upon the following findings:

In the instant case, the evidence and testimony presented demonstrates the requisite 
prejudice . as a result of . ineffective representation. The uncontroverted evidence and 
testimony of Kolsky [the public defender] shows that he has been able to do virtually 
nothing in preparation of Bowens’ [the client’s] defense. Kolsky has not obtained a list of 
defense witnesses from Bowen, nor has he taken depositions. He has not visited the scene of 
the alleged crime, looked for defense witnesses, or interviewed them. He has not prepared 
a mitigation package nor has he filed any motions. Additionally, Kolsky had to request a 
continuance of the trial date at the calendar call of Defendant Bowens held on October 22,
2009, which resulted in waiver of the defendant’s right to a speedy trial.

Id., slip op. at 9-10.
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year an assistant p u b lic  defender h and led  “a total o f  736  fe lo n y  cases, in  ad d ition  to 

235 pleas at arra ignm ent.”60

■ A n d , once again , a F lorid a  appellate court reversed the decision  o f  the trial judge, 

stating th at “there w as no evidence o f  actual or im m in en t pre jud ice to . . .  [the 

defen dan t’s] constitu tional rights.” 61 In  the o p in io n  o f  the appellate court, the 

P u b lic  D efen d er failed  to m ake “an y  sh ow in g o f  in d ividualized  p re jud ice or conflict 

separate fro m  th at w h ich  arises out o f  an excessive caseload.” 62

B. Other Important Litigation63

T h e K entucky, M isso u ri, M ich ig an , and N e w  Y ork  cases discussed below  w ere filed  

in  trial courts. In  each case, the defense claim ed th at the representation p rovid ed  to 

the in d igen t accused w as deficient due in  w h ole, or in  part, to excessive caseloads. 

A lth o u gh  a ju d g e  dism issed the K en tu c k y  case and no appeal w as taken , the three o th ­

er cases are still pen din g. T h e M isso u ri case began in 2 0 10  and m ay be decid ed in  2 0 11 ; 

but the M ich ig a n  and N e w  Y ork  cases w ere filed  in  2 0 0 7  and have n ot yet h ad  a hear­

ing on  the m erits. B ecause system ic challenges take so lo n g  to resolve, other options, 

such as an orig inal action  in the state’s h ighest cou rt coupled  w ith  a request fo r  the 

ap p o in tm en t o f  a special m aster to con d u ct fact fin d in g , should  be considered. This is 

w h at w as done several years ago in  a M assachusetts case ch allenging the adequacy o f  

fees pa id  to assigned counsel.64 A s the pro bono law yer w h o  h an d led  the case explains,

60 Id. at 2-3.
61 State v. Bowens, 39 So.3d 479, 481 (Fla. Dist. Ct. App. 2010).
62 Id. The extensive pleadings, briefs, and the record in the two cases is on the website of the Miami 

Dade County Public Defender, available at http://www.pdmiami.com/ExcessiveWorkload/Excessive_ 
Workload_Pleadings.htm.

63 Any list of recent significant litigation pertaining to excessive caseloads should also include a decision 
discussed earlier— In re Edward S, supra note 47, Chapter 3, in which a California appellate court 
held that a lawyer’s failure to move to withdraw, when confronted with an excessive caseload, can be 
a basis for finding deficient representation under the Strickland standard of ineffective assistance of 
counsel. See supra notes 47-59 and accompanying text, Chapter 3.

64 Arianna S. ex rel. Weber v. Massachusetts, No. SJ 2004-0282 (Mass. filed June 28, 2004). The lawsuit 
is described on the website of the National Association of Criminal Defense Lawyers:

Holland &  Knight, acting as pro bono counsel, filed a lawsuit on behalf of current and fu­
ture indigent defendants in the state alleging that the appointed counsel rates led to system­
ic denials of the right to counsel. The lawsuit ... asked the Court to utilize its superintend­
ing power of the court system to, among other things, appoint a special master to determine 
appropriate rates and direct the Commonwealth to increase compensation accordingly. In 
support of their position, the plaintiffs proffered a study from The Spangenberg Group, 
which had undertaken a comprehensive review of the Massachusetts system and concluded 
that the low fees . contributed to system-wide deficiencies. The suit was supported by 
local and statewide bar associations, as well as a number of legal organizations, which wrote
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“nearly  h a lf  o f  the states have constitutional provisions w h ich  either provid e th eir su­

prem e courts w ith  orig inal ju risd ictio n  to ‘su perin ten d ’ the justice system  or perm it the 

issuance o f  all w rits necessary to the com plete exercise o f  th eir ju risd ictio n .”65 H ow ever, 

the law yer cautions that these k inds o f  cases u ltim ately  involve a “con fron tation  be­

tw een ju d ic ia l and legislative pow er” in vo lv in g  the use o f  a “co u rt’s capital.” 66 Thus, it 

is im p ortan t to b u ild  “ support fo r  the cou rt’s exercise o f  its superintendence pow er in 

the bar, the legislature, and p u b lic  and ed itorial o p in io n .” 67

Kentucky— Declaratory Judgment

In  C h a p ter 1, I discussed a 2005 report o f  the K en tu c k y  D ep artm en t o f  P ublic 

A d vo cacy  (D P A ), in  w h ich  the head o f  the state’s p u b lic  defender agency acknow l­

edged that he, as w ell as the agency’s leadership team  and its oversight com m ission , 

w ere lik e ly  “responsible fo r  ethical breaches [o f sta ff law yers] caused b y  excessive 

caseloads.”68 In  M a y  20 08 , con fron ted  w ith  a reduced budget fo r  the fo llo w in g  fiscal 

year, the head o f  the D P A , w ith  the su pport o f  its oversight com m ission , sent letters to 

trial court judges th rough ou t K entucky, in fo rm in g  th em  that effective Ju ly  1 , 2008 , the 

agency w o u ld  reduce its services in  order to achieve “ethical caseloads” fo r  its law yers.69 

The letter cited the A B A ’s ethics o p in ion  on excessive w ork load s70 and the A B A  Ten 

Princip les o f  a P u b lic  D efen se D e livery  System ,71 am on g other authorities. It also 

exp la in ed  th at due to its reduced budget, 3 0 -4 0  trial law yer positions w o u ld  have to 

rem ain  vacant d u rin g  the en su in g fiscal year and the caseloads o f  sta ff law yers, w h ich

amicus curiae briefs. The Supreme Judicial Court then stayed this lawsuit after an interim 
rate raise and the formation of a State Commission to study indigent defense issues ... .

National Association of Criminal Defense Lawyers, The Reform Efforts in Massachusetts, available at 
http://www.nacdl.org/public.nsf/defenseupdates/mass010.

65 Stephen F. Hanlon, State Constitutional Challenges to Indigent Defense Systems, 75 Mo. L. Rev. 751, 
767 (2010). In a footnote, twenty-three states are listed as having the authority to exercise original 
jurisdiction in the manner suggested, i.e., Alabama, Arkansas, Florida, Idaho, Illinois, Indiana, Iowa, 
Louisiana, Massachusetts, Michigan, Missouri, Montana, New Mexico, North Dakota, Oklahoma, 
Oregon, South Carolina, Texas, Vermont, Washington, West Virginia, Wisconsin, and Wyoming. Id. 
at 767 n. 106. The judiciary’s power of general superintendence, as well as its inherent authority and 
equity powers, to oversee and supervise lower courts is discussed in Justice Denied, supra note 2, 
Chapter 1, at 134-136.

66 Hanlon, supra note 65, at 768.
67 Id .
68 See supra notes 40-48 and accompanying text, Chapter 1.
69 Press Release, The Department of Public Advocacy Notifies Local Judges of Service Reduction (May 

28, 2008) (on file with author).
70 See supra notes 36-54 and accompanying text, Chapter 2.
71 See supra notes 70-73 and accompanying text, Chapter 2.
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n o w  averaged “436  new  cases per year per law yer . w o u ld  soar near o r above 500 cases 

per law yer, far above the national standards.”72

T h e notice sent to the state’s trial court judges w as fo llow ed  at the en d  o f  Ju n e  2008 

w ith  a declaratory  ju d g m en t action  filed  b y  the heads o f  the D P A  and the Lou isville  

and Je fferso n  C o u n ty  P u b lic  D efen d er C o rp o ra tio n  against various legislative and 

executive branch  defendants.73 T h e law suit asked a K en tu c k y  C ircu it  C o u rt  to declare 

th at D P A ’s budget fo r  2 0 0 8 -2 0 0 9  w as insuffic ient to provid e “ in d igen t crim inal de­

fendants w ith  the effective assistance o f  com petent cou n sel;” 74 that the p lain tiffs “ have 

the auth ority  and legal right, as w ell as the professional responsibility, to  im p lem en t . 

service reduction  p lans” and “to legally  decline to accept appointm ents to represent 

in d igen t crim inal defendants w h en , in  th eir ob jectively  reasonable ju d g m en t, th eir 

respective caseloads render th em  unable to com petently, d iligen tly  and effectively” 

do  so.75 In  add ition , the com plain t asked the cou rt to declare that private law yers ap­

p o in ted  to cases that p u b lic  defenders cou ld  n ot represent be com pensated  b y  the State 

o f  K en tu c k y  and, i f  that w ere n ot done, that K en tu ck y ’s trial courts dism iss all crim inal
charges.76

D efen d an ts m oved to dism iss the com p la in t based u p on  princip les o f  separation o f  

pow ers, standing, and ripeness fo r  ad ju d icatio n .77 W h ile  m ost o f  the defendants’ 

argum ents w ere rejected, the trial cou rt agreed that p lain tiffs ’ claim s w ere “n ot ripe fo r 

ad ju d ication ,” because it w as unclear w h eth er “the D P A  w ill actually  run  out o f  funds 

and becom e unable to serve its clients . . .  .” 78 A lth o u gh  the trial cou rt therefore dis­

72 Id. at 3. “National standards” was a reference to the NAC recommendations. See supra note 91 and 
accompanying text, Chapter 2. In addition, the press release noted that DPA full-time lawyers handle 
approximately 145,000 cases annually; that private lawyers represent 3,000-4,000 cases, usually those 
involving codefendants in which DPA has a conflict of interest; and that DPA funds to compensate 
private lawyers for these cases was grossly inadequate since for felony cases only $300 to $500 per case 
was available.

73 Lewis v. Hollenbach, Civil Action No. 08-Cl-i094 (Franklin Circuit Court, filed June 30, 2008). 
Indigent defense in Kentucky, except for the city of Louisville and Jefferson County, is provided by 
the DPA. An additional plaintiff in the declaratory judgment action was a private criminal defense 
lawyer who handled conflict cases and proceeded on behalf of all indigent defendants across the state 
in need of counsel outside the full-time, organized defender offices as a result of potential conflicts 
of interest. The defendants sued were the State’s Treasurer, Secretary of Finance and Administration, 
President of the State Senate, and the Speaker of the State House of Representatives.

74 Id . at 22.
75 Id .
76 Id. at 23.
77 Lewis v. Hollenbach, Civil Action No. 08-Q-1094, slip op. at 2 (Franklin Cir. Ct., Mar. 10, 2009).

In addition, the legislative branch defendants claimed that they had immunity from plaintiffs’ 
lawsuit. This argument was rejected by the trial court, which ruled that it is “the provenance of the 
courts to determine the constitutionality of actions of the Executive and Legislative Branches of 
Commonwealth . .” Id . at 3.

78 Id . at 6.
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m issed the law suit, the case nevertheless led  to add itional appropriations fo r ind igent 

defense.

In  A p ril 20 0 9 , just over a m onth  after the law suit w as d ism issed, the K en tu ck y  

G o v e rn o r’s office an noun ced  an additional $2 m illion  allocation  fo r in d igen t defense 

fo r  the rem ainder o f  the fiscal year.79 T h e G o v e rn o r’s o ffice expla ined th at it w as “com ­

m itted  to fin d in g  fu n d in g  to address the budget needs o f  both  the prosecutors and the 

D P A  next fiscal year.” 80 In  fu lfillm en t o f  this p ledge, in  Ju n e  20 0 9 , d u rin g  a special 

session o f  the legislature called to reduce state spending, add itional fun d s fo r  the ensu­

in g  fiscal year w ere appropriated  fo r  the D P A  and prosecutors.81 W h ile  h igh  caseloads 

con tin u e to be co m m o n  am on g K en tu c k y  p u b lic  defenders, the caseloads alm ost surely 

w o u ld  be w orse had  there been no law suit.

W h ile  the law suit w as pen din g, a state audit o f  D P A ’s attorney caseloads w as under­

taken  that con firm ed  the agency w as actually  representing the vo lu m in o u s num bers o f  

clients th at it c la im ed .82 This u n d o u b ted ly  con tribu ted  to the G o ve rn o r’s w illingness to 

su pport add itional fun d s fo r in d igen t defense. The state aud it also fostered the estab­

lishm ent o f  a C rim in a l Ju stice  R o u n d tab le  sponsored b y  the K en tu c k y  B ar A ssociation  

and led  b y  its p residen t.83 In  D ecem b er 20 09 , the m em bers o f  this ad visory  group, 

w h ich  consisted o f  judges, prosecutors, defense law yers, and law  professors, sent to the 

G o v e rn o r and G en era l A ssem b ly  a series o f  findings and recom m endations aim ed at 

securing “ [a]dequate fu n d in g  fo r  the courts, prosecutors, and p u b lic  defenders so the 

crim inal justice system  in  K en tu c k y  can p ro p erly  protect constitu tional rights, gu aran­

tee p u b lic  safety, and ensure that the courts render va lid  and reliable results in  a tim ely  

and fa ir  m anner.” 84

79 E-mail from Daniel T. Goyette, Chief Public Defender and Executive Director of Louisville and 
Jefferson County Public Defender Corporation, and Edward C. Monahan, Kentucky Public 
Advocate, Department of Public Advocacy, to Norman Lefstein (Oct. 13, 2010, 9:23 a.m.) (on file 
with author).

80 Press Release, Funds Allocated to Help Public Defenders Continue Services This Year (April 16,
2009), available at http://www.governor.ky.gov/pressrelease.htm?PostingGUID=%7B580EiCi4- 
D 54A-4 5 9 D-8 7BD-8 3 0B663343 i 7 %7 D.

81 E-mail, supra note 79. The sum provided for the DPA was approximately $1.7 million.
82 Id .
83 Id .
84 Press Release, Kentucky Bar Association Roundtable Seeks Adequate Funding for Criminal Justice 

System (December 4, 2009) (on file with author). The findings and recommendations of the Criminal 
Justice Roundtable are available at http://dpa.ky.gov/NR/rdonlyres/5F1F627A-EF50-46BD-9C11-36C6E- 
i86CAB7/0/KBACriminalJusticeRoundtableFindingsandRecommendationsFinalApproved_3_.pdf.
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Missouri— Caseload Rules and Supervisory Authority

T h e M isso u ri Suprem e C o u rt ’s 20 09  decision  in  State ex rel. M isso u ri P u b lic  D efen der 

C om m ission v. P ratte85 dem onstrates h o w  a state p u b lic  defender’s ru le-m akin g author­

ity  can  lead  to agency control o f  its w ork load . H ow ever, the extent to w h ich  th is actu­

a lly  w ill occu r in  M isso u ri is not yet k n o w n .86 T h e decision  also reflects the M issouri 

Suprem e C o u rt ’s w illingness to con fron t the excessive caseload prob lem  o f  its state 

p u b lic  defender p rogram  since the court seem ingly  cou ld  have avo ided the issue.

T h e case began w h en  the M isso u ri State P u b lic  D efen d er C o m m issio n  (M S P D C )  filed  

three applications fo r w rits o f  p ro h ib itio n  a im ed at overturn in g actions o f  M issouri 

circu it court judges w h o appoin ted  assistant p u b lic  defenders to provid e representa­

tion . A lth o u gh  the M isso u ri Suprem e C o u rt  rejected tw o o f  the three app lication s,87 

the M S P D C  nevertheless ob tain ed  a favorab le ru ling, as the state’s h igh  cou rt, in  the 

exercise o f  its “ su pervisory  authority,” approved  an approach  aim ed at authorizing 

the M isso u ri State P u b lic  D efen d er (M S P D ) to control the w ork loads o f  its p u b lic
defenders.88

T h e M S P D C  is authorized in its statute to “ [m ]ake an y rules needed fo r  the ad­

m in istration  o f  the state p u b lic  defender system .” 89 Pursuant to this authority, the 

C o m m issio n  adopted  w eigh ted  caseload standards,90 w h ich  are sim ilar to those o f  

the N atio n a l A d v iso ry  C o m m issio n  on C rim in a l Ju stice  Standards and G o a ls .91 The

85 298 S.W.3d 870 (2009) (en banc). Earlier I quoted the court’s lament about the inadequacies of 
financial resources available to the state’s public defense program. See supra note 7i, Chapter i, and 
accompanying text.

86 See infra notes 99-i03 and accompanying text.
87 One of the unsuccessful petitions for a writ of prohibition is discussed at infra note 96 and accom­

panying text. A  second petition rejected by the Missouri Supreme Court dealt with a circuit court 
judge’s appointment of an assistant public defender to represent a person who had once had private 
retained counsel. Although this appointment violated a rule approved by the Commission precluding 
the appointment of public defenders to cases in which private lawyers previously were retained to 
represent the accused, the Missouri Supreme Court held that the restriction violated state law. A  third 
petition for a writ of prohibition was successful. In this case, a circuit court judge appointed an assis­
tant public defender to provide representation in the lawyer’s private capacity as a member of the bar. 
The Supreme Court held that such an appointment was not possible, because all lawyers employed by 
the MSPD are full-time staff members and thus ineligible for appointments in their private capacity 
as members of the bar.

88 Referring to historical and factual background contained in its opinion, the Supreme Court stated 
that “this information is helpful in the Court’s exercise of its ‘supervisory authority’ and ‘superintend­
ing control’ of proceedings in the circuit courts, as authorized by ... the Missouri Constitution.” Id. 
at 873 n. i.

89 Id. at 882. This language is contained in Mo. Rev. Stat. § 600.0i7 (i0) (2003).
90 For discussion of weighted caseloads, see infra notes 6-46 and accompanying text, Chapter 6.
9: For discussion of the standards of the National Advisory Commission on Criminal Justice Standards 

and Goals (NAC), see supra note 9i and accompanying text, Chapter 2. The standards adopted by the
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C o m m issio n ’s standards fu rth er provid e that “ [ i] f the n u m b er o f  h ours needed to 

h an d le the caseload [in a d istrict p u b lic  defender office] is greater than  the n u m b er o f  

available attorn ey hours, the district is p laced  on  ‘lim ited  availability ’ status . . .  .” 92 I f  

the d irector o f  the M S P D  determ ines th at a district defender office “ has exceeded the 

m axim u m  caseload standard fo r  a p erio d  o f  three (3) consecutive calendar m onths, the 

d irector m ay lim it the office’s availability  to accept add itional cases b y  filin g  a certifica­

tion  o f  lim ited  availab ility  w ith  the presid ing ju d g e  o f  each circu it o r c h ie f ju d g e  o f  

each appellate cou rt affected .”93 T h e rule also states that this n otification  “ shall be ac­

com pan ied  b y  statistical verification  th at the district office has exceeded its m axim u m  

allow able caseload” fo r  the required three m on th s.94 A fterw ard s, the district defender 

o ffice is required to file w ith  the cou rt “a final list o f  category o f  cases that w ill no lo n ­

ger be accepted b y  th at d istrict office until the office is reinstated to fu ll availability.” 95

R e ly in g  u p on  the fo rego in g regulation , a d istrict office o f  the M S P D  advised judges 

that its p u b lic  defenders w ere unavailable fo r  appoin tm ents to prob ation  revocation 

cases. N otw ith stan d in g  the C o m m issio n ’s ru le and n otification , a trial cou rt ju d ge 

appoin ted  a p u b lic  defender to represent a defendant charged w ith  v io latin g  probation . 

Faced  w ith  an app o in tm ent con trary  to its ru le, the M S P D C  sought a w rit o f  p ro h ib i­

tio n  in  the M isso u ri Suprem e C o u rt  to prevent the trial court fro m  en forcin g its ap­

p o in tm en t order. H ow ever, the state’s h igh  court sided  w ith  the trial cou rt and rejected 

the re lie f sought b y  the C o m m issio n . T h e Sup rem e C o u rt  expla ined that persons ac­

cused o f  v io latin g  prob ation  have a S ixth  A m en d m en t right to counsel, and such cases 

are w ith in  the category o f  cases in  w h ich  the M S P D  is required b y  state law  to  provide 

defense services. T h us, “ [t]he C o m m issio n  d id  n ot have au th o rity  . . .  [under its rule 

m ak in g  pow er] to elim inate a category o f  in d igen t defendants w h o m  . . .  [M issou ri law] 

requires the p u b lic  defender to represent.” 96

T he M isso u ri Sup rem e C o u rt  cou ld  have end ed  its decision  w ith  this con clusion , but it 

d id  not. Instead, the court in form ed  the C o m m issio n  that i f  its caseload lim its fo r  dis­

trict offices are exceeded fo r  three m onth s, the so lu tion  fo r  the M S P D  is “to m ake the 

office unavailable fo r  an y  appointm ents u ntil the caseload falls below  the com m ission ’s 

standard.” 97 In  other w ord s, the M S P D  cannot declare categories o f  cases o f f  lim its  fo r  a 

d istrict office, yet it can declare that no cases w ill be accepted b y  a district office du ring

M SPDC authorize lawyers to handle fewer cases annually than the numbers approved by the NAC. 
The NAC standards and the modifications to those standards adopted by the M SPDC are set forth in 
the appendix to the Missouri Supreme Court’s opinion. Pratte, supra note 85, at 890-89!

92 Id . at 879.
93 i8 Mo. Code of State Regulations i0-4.0i0(2)(A) (20i0).
94 Id. at 2(D).
95 Id . at 2(E).
96 Pratte, supra note 85, at 885.
97 Id . at 887 (emphasis added).
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its p erio d  o f  unavailability. B u t w h y  is such an approach  perm issib le given  that the 

rejection  o f  a ll  cases necessarily excludes a ll categories o f  cases? The M isso u ri Suprem e 

C o u rt ’s on ly  answ er to this question  w as to refer to tw o o f  its p rio r decisions, in w h ich  

it held  that categories o f  cases cou ld  not be declared o f f  lim its b y  the M S P D .98

B efore a d istrict office declares that it is unavailable to accept n ew  appointm ents, the 

court m ade clear th at it expected “the p u b lic  defender, prosecutors and presid in g judge 

[to] con fer” so that “th ey  m a y  agree on  m easures to reduce the d em an d fo r p u b lic  

d efender services,” 99 such as prosecutors agreeing “to lim it cases in w h ich  the state seeks 

incarceration” 100 and “determ in in g cases o r categories o f  cases in  w h ich  private attor­

neys are to be appo in ted .” 101 This last m easure led to the co u rt’s expression o f  concern  

about the adequacy o f  fun d s to com pensate private law yers in  the w ake o f  its decision:

L aw yers, as m em bers o f  a p u b lic  profession , accept the d u ty  to perform  

p u b lic  service w ith o u t com pensation . B u t there are m an y  crim inal cases 

that are su fficiently  d ifficu lt o r com plex that an app o in tm ent to provide 

representation w ith o u t com pensation  m ay  be oppressive or confiscatory, 

especially  i f  the burden o f  p rovid in g  such representation falls on  the rela­

tive ly  few  law yers w h o  appear fu lly  qualified  to defend d ifficu lt crim inal 

cases. The prerogative o f  the state, th rough  its courts o r otherw ise, to d ic­

tate h o w  an in d ivid u al law yer’s professional o b ligation  is to be discharged 

m a y  be lim ited  b y  princip les that ap p ly  to regu latory  takings and other 

deprivations o f  p ro p erty  w ith o u t due process o f  law.

T h e tro u b lin g  question  o f  p ay in g  law yers is n ot presented d irectly  in  these 

w rit  proceed ings, b ut the issue lurks b eh in d  the app lication  o f  the o n ly  

coercive rem ed y the trial judges o f  this state currently  possess-the app o in t­

m ent o f  counsel w h o  w o u ld  be required to w o rk  w ith o u t p ay.102

T he reach o f  the M isso u ri Sup rem e co u rt’s decision  in  P ratte  is curren tly  bein g tested. 

R e ly in g  on  P ratte , a d istrict office has declared that it is unavailable to  accept any 

cases due to case overload  fo r three consecutive m onth s. N evertheless a circu it court 

ju d ge appoin ted  a p u b lic  defender to  a person  charged w ith  several fe lo n y  offenses. In

98 In cases decided in i986 and i990, the Missouri Supreme Court held that the MSPD could not reject 
postconviction cases or appointments to defend city ordinance violations. Id. at 884, 887.

99 Id . at 887.
100 Id.
101 Id.
102 Id. at 889. The weight of authority in the United States is against requiring lawyers to serve without 

compensation in indigent criminal cases. Cases dealing with this subject are summarized in Justice 
Denied, supra note 2, Chapter i, at i04-i09. “As the above cases illustrate, courts have often been 
receptive to requests of attorneys, finding certain appointment schemes discriminatory and severe 
restrictions on compensation to be unconstitutional.” Id . at i08.
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response, the M S P D C  once again  has filed  a p etition  fo r a w rit o f  p roh ib ition  in the 

M isso u ri Sup rem e C o u rt, asking that the trial cou rt ju d g e ’s order be set aside because 

it w as issued in  v io latio n  o f  the Suprem e C o u rt ’s decision. The Suprem e C o u rt  has 

agreed to hear the p etition  and thus the defen dan t’s case is on  h o ld  p en d in g  resolution 

o f  the M S P D C  challenge to the trial cou rt’s a p p o in tm en t.103

Michigan and New York— Systemic Litigation

In  com m entary, the A B A ’s E ig h t G u id elin es address various approaches fo r dealing 

w ith  excessive w ork loads. The b lackletter o f  the G u id elin es specifically  m en tion  filin g  

m otion s to halt new  appointm ents o r p erm ittin g  law yers to  w ith d raw  fro m  cases, al­

th ou gh  other b lackletter recom m endations are unrelated to  litig a tio n .104 H ow ever, the 

G u id elin es’ com m en tary  concedes that “con ceivab ly  the filin g  o f  a separate civil action 

w ill be necessary.” 105 W h ile  n ot explained , this statem ent is u n d o u b ted ly  a reference to 

system ic challenges to in d igen t defense system s, w h ich  in variab ly  include challenges to 

excessive w ork loads. A s the report o f  the N atio n a l R ig h t to C o u n se l C o m m itte e  noted, 

som etim es these k inds o f  law suits have succeeded:

In  pretrial litigation , the m ost often  cited system ic defect is that defense 

counsel are so overburdened w ith  cases th at it is im possib le fo r  an y attor­

ney, no m atter h o w  qualified  and experienced , to represent effectively  an y 

client, th ereby d en yin g current and future in d igen t defendants the right 

to the effective assistance o f  counsel. Th is approach  has been used success­

fu lly  both  at trial and on appeal, and courts also have fo u n d  th at defenders 

have an inherent con flict o f  interest w h en  excessive caseloads force them  

to choose betw een clients. Still other courts have ru led  that inadequate 

fu n d in g  b y  the state or insuffic ient com pensation  fo r attorneys has denied  

or w ill lead  to the denial o f  in d igen t defendants’ rights to effective assis­

tance o f  counsel. A dd ition ally , federal courts have fo u n d  that delays in  the

103 See Kathryn Wall, Suspect’s Case on Hold, Caught in Public Defender Case Overload, The Springfield 
News-Leader, September 6, 20i0. To assist in deciding the case, the Missouri Supreme Court 
appointed a trial court judge to serve as a special master to conduct an evidentiary hearing on the 
issues involved in the case “and to report [to the Missouri Supreme Court] the evidence taken, 
together with his findings of fact and conclusions of law ... .” State ex rel. Missouri Public Defender 
Commission v. The Honorable John S. Waters and the Honorable Mark Orr, Commission to Take 
Testimony, No. SC9H50, October i4, 20i0. The special master concluded that “ [t]he MSPD ... 
[caseload standards] is not inaccurate, but there is serious question as to whether it is sufficiently 
inaccurate to justify the imposition of the negative consequences on the rest of the criminal justice 
system.” Report of the Special Master, MSPD v. Hon. John Waters and Hon. Mark Orr, SC9ii50, 
February 9, 20ii.

104 For discussion of the Guidelines, see infra notes 76-83, Chapter 2.
105 ABA E igh t Guidelines, supra note 76, Chapter 2, at ii.
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appellate process due to d isp roportion ate ly  h igh  caseloads are a denial o f  

due process and m a y  continu e to lead to  due process v io latio n s.106

M ich ig a n  and N e w  York  are tw o o f  the m ost dysfunction al in d igen t defense system s 

in  the cou n try .107 In  2 0 0 7 , in  both  states system ic law suits ch allenging the d elivery  o f  

in d igen t defense services w ere begun , and in  both  states the law suits are, finally, pen d ­

ing ev id en tiary  hearings in  trial courts. The cases illustrate the uncertain  fate o f  such 

litigation  and the length  o f  tim e th at system ic law suits som etim es require.

H u rre ll-H a rrin g  v. Sate o f  N ew  York w as begun in  N o vem b er 2 0 0 7 , w h en  the N e w  

York  C iv il L iberties U n io n  and private law yers filed  a class-action com p la in t against 

the State o f  N e w  Y o rk .108 A ttach ed  to the com p la in t w as the report o f  the N e w  York  

State C o m m issio n  on  the Future o f  In d igen t D efen se Serv ices,109 w h ich  describes the 

num erous and serious deficiencies that exist in  the d elivery  o f  in d igen t defense services 

th rou gh ou t N e w  York.

A lth o u gh  its focus is on  five N e w  Y ork  counties, the com p la in t alleges th at “the failings 

in  those counties and the types o f  harm s suffered b y  the nam ed p lain tiffs are b y  no 

m eans lim ited  or u n ique to the nam ed C o un ties. T h e State’s failure to provid e fu n d in g  

or oversight to an y  o f  N e w  York ’s counties has caused sim ilar problem s th rou gh ou t 

the state.” 110 Specifically, the com plain t claim s that am on g the state’s in d igen t defense 

deficiencies are the fo llow in g :

106 Justice Denied, supra note 2, Chapter i, at iii.
107 At the trial level in both Michigan and New York, counties pay for indigent defense services, and 

in both states the funding is inadequate. The filing of the two systemic cases challenging indigent 
defense in the two states coincided with critical reports of the representation systems in each. See 
N at’l  Legal Aid & D efender Asso’c, Evaluation o f T ria l Level-Indigent Defense Systems 
in M ichigan: A  Race to  th e  Bottom  (2008); Final Report to  th e  Chief Judge o f th e  State 
o f New York, New York State Commission on th e  Future o f Indigent Defense Services
(2006). Both the New York and Michigan cases were filed as class-action lawsuits. Additional class- 
action suits dealing with indigent defense are presently pending in Georgia and Washington State.
In Georgia, the lawsuit challenges the lengthy delays that frequently occur before appellate counsel is 
appointed for defendants seeking to appeal their convictions. See Southern Center for Human Rights 
(Press Release), Judge Orders Georgia to Provide Lawyers for Inmates Seeking Appeals, Feb. 23, 20i0. In 
Washington, the litigation deals specifically with caseloads, as plaintiffs contend that misdemeanor 
caseloads of defenders in two of the state’s cities are excessive, thereby depriving defendants of ef­
fective assistance of counsel. See Martha Nell, Class Action Says Too-High Public Defender Caseload
in M uni Court Denies Right to Counsel, ABA Jo u rn a l Law News Now, June 2i, 20ii. Still another 
pending class-action lawsuit filed in Louisiana is discussed at infra note ii6.

108 Hurrell-Harring v. State of New York, Index No. 8866-07 (Sup. Ct. N.Y., Albany Div., filed April 
28, 2008). The citation is to the i03-page Amended Class Action Complaint that superseded the 
original complaint filed in 2007. Court documents in the case are available at http://www.nyclu.org/ 
node/i807.

109 See supra note i07.
110 Hurrell-Harring, supra note i08, at 5.
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restrictive client e lig ib ility  standards; no w ritten  h irin g  and perform ance 

standards; o r m ean in gfu l system s fo r  a ttorn ey supervision  and m o n ito rin g ; 

lack  o f  adequate attorn ey tra in in g; a lack  o f  resources fo r  su pport staff; 

appropriate investigations and expert w itnesses; no attorney caseload or 

w o rk lo ad  standards; and absence o f  consistent representation o f  each client 

b y  one law yer; a lack  o f  independence fro m  the judiciary, the prosecutorial 

fu n ctio n , and p o litica l authorities; and inadequate resources and com p en ­
sation fo r p u b lic  defense services providers . .111

A s a consequence o f  these defects, the com p la in t alleges th at “ in d igen t crim inal defen­

dants in  the C o u n ties  and across the state face a severe and u n acceptab ly  h igh  risk  o f  

n ot receiving m ean in gfu l and effective assistance o f  counsel.” 112

A  separate section o f  the com p la in t deals w ith  excessive caseloads and w ork loads. It 

claim s that v irtu a lly  all p u b lic  defenders in  N e w  York  have too m a n y  cases; that the 

p rob lem  is m ade w orse because defenders’ also have retained clients; and that there are 

no lim its on  the n u m b er o f  cases that private law yers serving as assigned counsel m ay 

represent and that these law yers also have retained clien ts.113 Further, as a consequence 

o f  caseload pressures, the com p la in t alleges th at o n ly  a sm all percentage o f  cases are 

ever actually  tried in N e w  Y ork  and that “ [e]xcessive caseloads and w ork loads place 

enorm ous pressure on  p u b lic  defense attorneys to secure p lea agreem ents and avo id  go ­

ing to trial, even w h en  this decision  m a y  n ot be in the best interests o f  th eir clients.” 114

T he com plain t alleges a cause o f  action  pursuant to N e w  York ’s C o n stitu tio n  and law s, 

the federal C o n stitu tion ’s S ixth  and Fourteenth  A m en d m en ts, and T itle  42 , § i983, o f  

the U n ited  States C o d e .115 The co m p la in t’s prayer fo r  re lie f seeks “a perm an en t in ju n c­

tion  requirin g defendants to provid e a system  o f  p u b lic  defense consistent w ith  the 

C o n stitu tio n  and law s o f  the State o f  N e w  Y ork  and the U n ited  States C o n stitu tio n .” 116

111 Id. at 4.
112 Id. at 5.
113 Id. at 88-89.
114 Id. at 89.
115 For the text of § 1983 and discussion of the statute, see supra note 82 and accompanying text, Chapter 3.
116 Hurrell-Harring, supra note 108, at 103. For discussion of earlier systemic lawsuits from jurisdic­

tions other than Michigan and New York, see Justice Denied, supra note 2, Chapter 1, at 113-117. 
Sometimes class-action lawsuits of the kind brought in Michigan and New York do not result in
a prompt evidentiary hearing, but nevertheless serve to stimulate reform efforts. This is seemingly 
what has happened with a lawsuit filed in 2004 challenging the indigent defense system in Calcasieu 
Parish, Louisiana. The lawsuit is still pending, although there has never been an evidentiary hear­
ing in the case. However, the case has withstood a motion to dismiss, and I am advised by sources 
in Louisiana that pendency of the lawsuit has played an important role in securing additional 
funding for indigent defense in Calcasieu Parish. A  second amended complaint in the case of John 
Anderson v. State of Louisiana, No. C545852 (19th Judicial Dist. Ct., Parish of East Baton Rouge), 
was filed on March 13, 2010. The original complaint in the case is reviewed on the website of the
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A lth o u gh  a m o tio n  to dism iss the com p la in t w as rejected in  the trial court, the State o f  

N e w  Y ork  prevailed w h en  the case w as appealed to N e w  York ’s appellate d ivision . B y  a 

vote o f  3 :2, the appeals cou rt h eld  th at the com p la in t w as n ot justiciab le, i.e ., n ot suit­

able fo r  resolution  b y  the ju d ic ia ry  as opposed  to the executive or legislative branches 

o f  go vern m en t.117 In  add ition , because there w as no cla im  that an y  defendants had 

been pre jud iced , as required b y  S trick la n d  v. W ashington, 118 p lain tiffs ’ c la im  “ is sim p ly  

a general com p la in t about the q u ality  o f  defense services offered to in d igen t crim inal 

defendants in  this state. R ed u ced  to its essential term s, p lain tiffs com p la in t seeks to 

establish that ‘deficiencies’ exist . . .  b ut . . .  fails to  show  h o w  these . . .  ‘deficiencies’ had 

served to affect the outcom e o f  an y p articu lar case.” 119

H ow ever, in a 4:3 decision , the N e w  Y ork  C o u rt  o f  A ppeals reversed and rem anded to 

the trial court fo r  a hearing on  the m erits, w h ich  is w here the case stands n ow .120 The 

m ajo rity ’s reasoning is sum m arized in  the fo llo w in g  passage:

T h e basic, u n ad orn ed  question  presented b y  . . .  [plaintiffs’ com plaint] is 

w h eth er the State has m et its ob ligation  to provid e counsel, n ot w h eth er 

un der all the circum stances counsel’s p erform an ce w as inadequate or 

prejudicial. Indeed, in  cases o f  ou trigh t denial o f  the right to  counsel 

pre jud ice is presum ed. S trick la n d  itself, o f  course, recognizes the critical 

d istin ction  betw een a claim  fo r  ineffective assistance and one alleging 

sim p ly  th at the right to the assistance o f  counsel has been den ied  and 

specifically  acknow ledges that the latter k in d  o f  claim  m ay  be d isposed o f  

w ith o u t in q u irin g  as to p re ju d ice .121

The m ajo rity  conceded that, in the end, it m igh t tu rn  out that the real issue in  the case 

is w h eth er effective representation is being provid ed  to defendants in  N e w  Y ork  State, 

in  w h ich  case the issues w o u ld  n ot be subject to resolution  in  a civil action. B u t the 

m ajo rity  read the com p la in t as setting forth  a “constructive denial o f  the right to cou n ­

sel b y  reason o f  insuffic ient com plian ce w ith  the constitu tional m andate o f  Gideon.” 122 

This is a tribu te to the com plain t that lau n ched  the case, w h ich  the m ajo rity  character­

ized as “detailed, m ulti-tiered  . . .  m eticu lously  setting fo rth  the factual bases o f  the

National Association of Criminal Defense Lawyers, available at http://www.nacdl.org/public.nsf/ 
DefenseUpdates/Calcasieu00i.

117 Hurrell-Harring v. State of New York, 883 N.Y.S.2d 349 (N.Y. Sup. Ct., App. Div. 2009).
118 For discussion of the Strickland decision, see supra notes 41-81 and accompanying text, Chapter 3.
119 Hurrell-Harring, supra note 117, at 352.
120 Hurrell-Harring v. State of New York, 930 N.E.2d 217 (N.Y. Ct. App. 2010).
121 Id. at 225.
122 Id.
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in d ivid u al claim s and the m an n er in  w h ich  th ey  are lin ked  to and illustrative o f  broad 

system ic deficiencies . .” 123

N e w  Y ork ’s H u rre ll-H a rrin g  case illustrates the deep d ivisions am on g judges about h ow  

the S ixth  A m en d m en t should  be interpreted w h en  a ju risd iction ’s im p lem en tation  o f  

the right to counsel is challenged and w h eth er courts are the proper vehicle fo r  dealing 

w ith  system ic in d igen t defense problem s. The class action  filed  in  M ich ig a n  illustrates 

the sam e d ivisions am on g judges, and in other w ays is sim ilar to H u rrell-H a rrin g . In  

D u n can  v. M ich ig a n ,124 the com p la in t em phasized in d igen t defense deficiencies in  

three M ich ig a n  counties and, m uch like the com p la in t in  the N e w  York  case, alleged 

that “the failings in  those counties, and the types o f  h arm s suffered b y  these p laintiffs, 

are b y  no m eans lim ited  or un ique to the three counties. D efen d an ts’ failure to p ro ­

vid e fu n d in g  or oversight o f  an y  o f  the State’s counties has caused sim ilar prob lem s 

through ou t the State.” 125 A lso , like the com p la in t in  the N e w  Y ork  case, the com plain t 

claim ed th at “m an y  in d igen t defense providers [in the three counties] have too m an y  

cases.” 126 A n d , like the N e w  Y ork  case, declaratory  and in ju n ctive  re lie f w as sought in 

order to reform  in d igen t defense based u p on  v io lations o f  the S ixth  and Fourteenth  

A m en d m en ts to the C o n stitu tio n , the M ich ig a n  C o n stitu tio n , and T itle  42 U .S .C .

§ 19 83.127

The State o f  M ich igan ’s m otion  to dism iss the com p la in t w as den ied  b y  the trial court 

ju d ge. T h en , in vo k in g  m uch  o f  the sam e reasoning later used b y  the N e w  York  C o u rt  

o f  A ppeals in  the H u rre ll-H a rrin g  case, a M ich ig a n  C o u rt  o f  A ppeals affirm ed in  a 2 :1 

d ecisio n .128 O n  A p ril 30, 2 0 10 , the M ich ig a n  Suprem e C o u rt  u n an im o u sly  affirm ed

123 Id.
124 Duncan v. Michigan, No. 07-000242-CZ (Circuit Court of Ingham County, filed February 22, 2007). 

The complaint is available at http://www.aclu.org/racial-justice/duncan-et-al-v-state-michigan-complaint.
125 Duncan v. Michigan, Complaint at 5.
126 Id. at 4
127 Id. at 5.
128 Duncan v. Michigan, 774 N.W.2d 89 (Mich. Ct. App. 2009). An important part of the Court of 

Appeals reasoning for refusing to dismiss the case is contained in the following passage:
The Strickland Court made clear that where there is actual or constructive denial of counsel 
“ [p]rejudice ... is so likely that case-by-case inquiry into prejudice is not worth the cost.” ... 
Taking into consideration this precedent for the purpose of analyzing justiciability, it is 
reasonable to conclude that justiciable harm or injury exists when there is an actual denial 
of counsel, there is an overwhelmingly deficient performance by counsel equating to con­
structive denial of counsel, or when counsel with conflicting interests represents an indigent 
defendant. As will be detailed later in this opinion, plaintiffs’ complaint contains allegations 
that fit within the categories of actual and constructive denial of counsel, as well as allega­
tions that encompass other situations in which prejudice is presumed. Our conclusion that 
the two-part test in Strickland should not control this litigation is generally consistent with 
caselaw from other jurisdictions addressing comparable suits.

Id . at i27-i28.
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the ru lin g o f  the M ich ig an  C o u rt  o f  A ppeals, thus d en yin g once again  defendants’ m o ­

tio n  fo r su m m ary  d isp osition  o f  the case.129 H ow ever, on  Ju ly  16 , 2 0 10 , in  a stunning 

4:3 decision , consisting o f  a single paragraph, the M ich ig a n  Suprem e C o u rt  vacated  its 

order o f  A p ril 30, 2 0 10 , reversed the 20 09  ju d g m en t o f  the M ich ig a n  C o u rt o f  A ppeals 

and held  that the case w as n ot justiciab le . The M ich ig a n  Sup rem e C o u rt, therefore, 

rem anded the case to the trial cou rt fo r  en try  o f  su m m ary  d isposition  in favo r o f  

d efen dan ts.130 H ow ever, that w as n ot the en d  o f  the m atter, because on  N o vem b er 30, 

2 0 10 , the M ich ig a n  Suprem e C o u rt  reversed itse lf again , this tim e rem an d in g the case 

fo r  fu rth er proceed ings in  the trial co u rt.131

C. Federal Government Lawsuits: A Potential Remedy
T h e depth  o f  the in d igen t defense crisis in  this country, as w ell as the m ixed  results 

achieved th rough  litigation  in  state courts, has p rom p ted  calls fo r  the federal govern­

m ent n ot o n ly  to provid e financial su pport o f  state in d igen t defense system s132 but also 

to  be able to  challenge deficiencies in  these system s th rough  litigation . In  Septem ber 

2 0 i0 , the A m erican  C o n stitu tio n  So cie ty  (A C S) released a briefing paper th at outlines 

several litigation  strategies that C on gress cou ld  authorize the federal govern m ent to 

p u rsu e .133

Perhaps the m ost p rom isin g  course w o u ld  be to grant the D ep artm en t o f  Ju stice  

(D O J)  auth ority  to “ file federal en forcem en t actions to obtain  equitab le re lie f from  

system ic right-to-counsel v io lations th rough ou t the country.” 134 D O J  already is auth o­

rized to  file law suits against state officials w h o  system atically  d en y  juven iles th eir due

129 Duncan v. Michigan, 780 N.W.2d 843 (Mich. 2010).
130 Duncan v. Michigan, 784 N.W.2d 51 (2010). Following this decision, plaintiffs filed a motion

for reconsideration. See John Minnis, Duncan v. State o f Michigan—Attorney Files Motion for 
Reconsideration in Indigent Counsel Case, Jackson C ounty Legal News, September 6, 2010, avail­
able at http://www.legalnews.com/jackson/697121.

131 Duncan v. Michigan, 790 N.W.2d 695 (2010). An Internet posting explains that the Michigan
Supreme Court’s reversals of position in Duncan are attributable to membership changes of the
Michigan Supreme Court. See David Carroll, Gideon Alert: As Michigan Supreme Court Again 
Reinstates ACLUDuncan Lawsuit, the Race to the Bottom Continues in Chippewa and Bay Counties, 
December 2, 2010, available at http://nlada.net/jseri/blog/gideon-alert-michigan-supreme-court- 
again-reinstates-aclu-duncan-lawsuit-race-bottom-cont. The Michigan Supreme Court’s order of 
November 30, 2010 will be published with separate statements of several of the justices. See Duncan v. 
Michigan, 2010 WL 5186037, December 22, 2010.

132 See, e.g., Justice Denied, supra note 2, Chapter 1, at 200-201 (Recommendation 12); ABA Gideon’s 
Broken Promise, supra note 34, Chapter 1, at 41-42 (Recommendation 2).

133 Eve Brensike Primus, Litigation Strategies for Dealing with the Indigent Defense Crisis, Issue Brief, Am. 
Const. Soc’y (September 2010), available at http://www.acslaw.org/indigentdefense.

134 Id. at 5.
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process rights to effective legal representation, so the proposal is m erely  an extension  o f  

a k in d  o f  auth ority  that D O J  has n ow  p ertain in g to state ju ven ile  court p roceed in gs.135 

T h e briefing pap er also argues that D O J  sh ou ld  be authorized to deputize private 

litigants to file federal en forcem ent actions and that nongovernm ental actors be incen- 

tivized  b y  fee-sh iftin g  provisions th at w o u ld  enable attorney fees to be recovered i f  the 

law suits succeed .136

N e a r  the en d  o f  Septem ber 2 0 10 , Sen. Patrick  Leahy, chair o f  the Senate Ju d ic ia ry  

C o m m ittee , in trod uced  legislation  to reauthorize the Ju stice  fo r  A ll A ct, w h ich  was 

first enacted in  2 0 0 4 .137 K e y  provisions o f  the proposed  legislation , w h ich  w ere not 

part o f  the orig inal Ju stice  fo r  A ll A ct, closely resem ble the first proposal con tain ed  in 

the A C S  briefin g  paper. T hu s, the proposed  bill declares the fo llow in g :

[It is] “un law fu l fo r  an y  governm ental auth ority  o r an y  person  acting on 

b eh a lf o f  a governm ental auth ority  to engage in  a pattern  or practice . . .  

that deprives persons o f  th eir rights to assistance o f  counsel as protected 

un der the S ixth  A m en d m en t and Fourteenth  A m en d m en t to the 

C o n stitu tio n  o f  the U n ited  States.” 138

A n d , w h en  “the A tto rn ey  G en era l has reasonable cause to  believe that a v io lation  .

[o f the forego in g  provision  has occurred], the A tto rn ey  G enera l . . .  may, in  a civil 

action , obtain  appropriate equ itab le re lie f to elim inate the pattern  or practice.” 139 The 

effective date o f  these provisions w o u ld  be delayed tw o years fro m  the enactm ent date 

o f  the statute to provid e states adequate tim e to im prove th eir in d igen t defense sys­

tem s. T o  assist states in  d o in g  so, the statute authorizes an appropriation  o f  $5 m illion  

fo r  fiscal years 2 0 11  to 20 15 , to a llow  the A tto rn ey  G eneral to provide, u p on  request,

135 As Professor Primus explains:
DOJ currently has the authority under [Title 42 U.S.C.] Section 14141 to file federal 
enforcement actions against states that are systematically depriving juveniles of their due 
process right to effective trial counsel. However, the problem of states systematically violat­
ing juveniles’ constitutional right to counsel persists. Some states routinely deny juveniles 
access to counsel altogether.

Id . at 7. The cases instituted thus far under the current statute have usually involved federal govern­
ment challenges to conditions of juvenile detention facilities, which also are covered under Section 
i4i4i.

136 Id. at 5, 7-8. A  third proposal advanced in the briefing paper calls for a posttrial habeas corpus cause 
of action. Id. at 8-12. See also Eve Brensike Primus, A Structural Vision o f Habeas Corpus, 98 C alif. L. 
Rev. 1 (2010).

137 Justice for All Act of 2004, Pub. L. 108-405, Oct. 30, 2004, 118 Stat. 2260 (codified in scattered sec­
tions of 18 and 42 U.S.C.).

138 Justice for All Reauthorization Act of 2010, S. 3842, § 12(c)(1), available at http://www.govtrack.us/ 
congress/bill.xpd?bill=siii-3842.

139 Id. at § 12(c)(2).
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“technical assistance to States and local governm ents . to m eet the ob ligations estab­

lished b y  the S ixth  A m en d m en t to the C o n stitu tio n  . . .  .” 140

I f  this legislation  is enacted  and fun d s appropriated , it cou ld  p oten tia lly  lead to sub­

stantial im provem ents in  in d igen t defense am on g state and local governm ents. N o t 

o n ly  cou ld  expert con su ltin g services be p rovid ed  under the auspices o f  D O J  to foster 

im provem ents, b ut ju risd iction s w o u ld  k n o w  that i f  th ey  d id  n ot address deficiencies 

in  th eir in d igen t defense system s, th ey  m igh t be sued b y  the federal governm ent.

W h ile  the proposed  legislation  is, therefore, prom ising , the reality  is that its passage 

rem ains dou b tfu l, especially  in  a b ad ly  d ivid ed  C on gress in w h ich  the im p rovem en t o f  

in d igen t defense is not lik e ly  to be a h igh  priority .141

h0 Id. at § 12(b)(2). Others have suggested that Congress enact a new federal cause of action to enable 
indigent defendants to seek equitable relief in the federal courts for systemic Sixth Amendment viola­
tions on a prospective basis. See Cara H. Drinan, The National Right to Counsel Act: A Congressional 
Solution to the Nations Indigent Defense Crisis, 47 Harv. J. Leg. 487 (2010); Cara H. Drinan, A 
Legislative Approach to Indigent Defense Reform, Issue Brief, Am. Const. Soc’y (July 2010), available 
at http://www.acslaw.org/indigentdefense.

H1 Republicans gained several seats in the Senate and took control of the House by a large margin in 
the 2010 election. Many of these Republicans campaigned on promises to cut federal spending, 
which has been a focus of debate during the new Congress. See, e.g., http://www.thefiscaltimes.com/ 
Articles/20ii/02/09/GOP-Spending-Cuts-Hit-Obama-Priorities.aspx?p=i.
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So m u ch  has been w ritten  about excessive caseloads in  p u b lic  defense that it is easy 

to forget th at there are defense program s that m anage to avo id  the prob lem . In  this 

chapter, I discuss three effective program s that I v isited  in  preparation  fo r  w ritin g  this 

b ook . T w o o f  the program s em p lo y  fu ll-tim e p u b lic  defenders, whereas the th ird  is an 

assigned counsel p rogram  that relies solely u p on  private law yers.

T h e three program s d iffer fro m  one another. This fact, in  part, accounts fo r  their 

selection; each program  also illustrates im p ortan t lessons about the d elivery  o f  defense 

services. The first o f  these program s is a statew ide p u b lic  defense agency that furnishes 

representation through  both  p u b lic  defenders and private counsel (the M assachusetts 

C o m m itte e  fo r  P u b lic  C o u n se l Services). The second program  is a large urban  p u b lic  

d efender agency w ith  a sizeable sta ff b ut lim ited  responsib ilities fo r  the representation 

furn ish ed  b y  assigned counsel (the D istrict o f  C o lu m b ia  P u b lic  D efen d er Service). The 

th ird  program  is com prised  solely  o f  private law yers and provides representation in  a 

C a lifo rn ia  co u n ty  (the Private D efen d er Program  o f  San  M ateo  C o u n ty).

In  review ing these program s, I discuss th eir respective caseloads and the factors that en ­

able them  to be controlled . I also describe the com m itm en t o f  the program s to tra in in g 

and the w a y  in  w h ich  the tw o program s w ith  p u b lic  defenders provid e supervision . In  

add ition , in  the case o f  the M assachusetts and San  M ateo  C o u n ty  program s, I discuss 

th eir oversight o f  assigned counsel. A lso , because it is so unusual am on g assigned coun ­

sel program s, I sum m arize the San  M ateo  C o u n ty  approach  in  p rovid in g  investigators 

to  assist law yers. In  C h a p ter 9, I o ffer a su m m ary  o f  the three program s and the m ost 

critical factors th ey  have in  com m on .

Several d isclaim ers are appropriate at the outset. F irst, the three program s featured  in 

th is chapter are n ot the o n ly  ones in  the co u n try  that succeed in  avo id in g  excessive 

caseloads. Surely  there are other program s that provid e defense services in  state courts 

th at cou ld  have been in clu d ed  h ad  tim e and resources p erm itted  m e to review  th em .1

In  add ition , because I d id  n ot con d uct in -d epth  site evaluations, m y  descriptions o f  

the three program s do n ot cover all facets o f  th eir operations. W h ile  I in terview ed 

persons associated w ith  the program s and review ed substantial m aterial related to each, 

I d id  n ot inspect files m ain tain ed  b y  defense law yers, in terv iew  clients th at law yers pre­

v io u sly  represented, o r observe cou rt proceed ings in  w h ich  law yers represented clients. 

F o r these reasons, I do not offer categorical assessm ents o f  the q u ality  o f  representation 

p rovid ed  b y  each.

Finally, w h ile  I do n ot review  or contrast the financial su pport fo r  the three ind igent 

defense program s, th ey  u n d o u b ted ly  are am on g the better-fund ed  program s in  the 

country. A bsen t th eir current levels o f  fu n d in g , the program s cou ld  n ot be expected to

1 As I noted in the Introduction and discuss later, excessive caseloads are not a significant problem for 
federal defender programs. See also infra notes 42-45 and accompanying text, Chapter 9.
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have the sam e success in  con tro llin g  the caseloads o f  th eir law yers or in p ro v id in g  the 

level o f  services that th ey  do.

A. Massachusetts Committee for Public Counsel Services (CPCS) 2 

CPCS Statute

In d igen t defense in  M assachusetts is provid ed  th rough  a statew ide p rogram , k n o w n  as 

C P C S . A m o n g  p u b lic  defense program s, the nam e— “ C o m m itte e  fo r P u b lic  C o u n se l 

Services”— is un usual, and so, too , is the breadth  o f  its ju risd iction , w h ich  extends 

to  all crim inal and certain  n on crim in al legal services, as set forth  in  its statute.3 The 

C P C S  statute provides fo r  the establishm ent o f  both  a “p u b lic  defender d iv ision ,” 

consisting o f  salaried p u b lic  defenders, and a “private counsel d iv ision ,” th rough  w h ich  

private law yers are assigned to provid e representation on  a per-case basis.4 U n lik e  som e 

statew ide p u b lic  defense program s, C P C S  has b road  responsib ilities fo r  the app o in t­

m ent o f  private counsel and the establishm ent o f  standards fo r  th eir representation .5 

C P C S  em ploys m ore than  4 0 0  persons, in c lu d in g  sta ff law yers, investigators, and 

social w orkers in  its P u b lic  D efen d er D iv is io n , C h ild ren  and F am ily  L a w  D iv is io n , and 

Youth  A d vo cacy  D ep artm en t.6

2 Information about CPCS not supported with footnote citations was acquired through multiple 
e-mail exchanges and during in-person interviews with CPCS officials, the first and most extensive of 
which was held in Boston on November 27, 2007. In gathering information about CPCS, I received 
extensive help from William J. Leahy, former Chief Counsel of the agency, Andrew Silverman, 
Deputy Chief Counsel of the Public Defender Division, and Nancy Bennett, Deputy Chief Counsel 
of the Private Counsel Division. I am grateful to all of them for their assistance.

3 See Mass. Gen. Laws Ann. ch. 211D, §§ 1-16  (West 2005 &  Supp. 2011). The history of the CPCS 
and its jurisdiction is discussed in the report of a study commission established by the Massachusetts 
legislature. See Report o f th e  Commission to  Study th e  Provision o f C ounsel to  Indigent 
Persons in M assachusetts 4-5 (2005) [hereinafter Rogers Commission Report], available at 
www.publiccounsel.net/administration/pdf/Rogers%20Commission%20Report.pdf.

4 Mass. G en . Laws A nn . ch. 211D, §§ 6 (a) and (b).
5 Id. at § (b). See also infra notes 40-52 and accompanying text.
6 The staff of CPCS also includes three Training Directors and personnel who train, certify, support 

and oversee the performance of private counsel; staff to pay private counsel, investigator and expert 
witness bills; and an internal Audit and Oversight Unit to maintain the integrity of its expenditures. 
In addition, CPCS maintains an in-house Immigration Impact Unit and a Special Litigation Unit. 
CPCS operations are directed by a ten-member management team that includes, in addition to the 
Chief Counsel, the General Counsel, the Deputies Chief Counsel for the Public Defender Division, 
the Private Counsel Division, and the Children and Family Law Division; the Director of the Mental 
Health Litigation Unit, the Director of the Youth Advocacy Department, the assistant Deputy Chief 
Counsel for the District Court offices within the Public Defender Division, the Chief Financial 
Officer and the Director of Human Resources.
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Independence

O versigh t b y  an ind epend ent board  o f  trustees o f  the fun ction s o f  in d igen t defense 

providers is essential. The first o f  the A B A ’s T en  Principles em phasizes the need fo r 

an in d epend en t govern in g body,7 b ut the idea actually  dates back  to  the A B A ’s first 

ed ition  o f  A B A  Standards R e la tin g  to P rovid in g  D efen se Services, approved b y  the 

A B A  H o u se o f  D elegates in  1968 , five years after the G ideon  decision .8 M assachusetts 

has an ind epend ent board , k n o w n  as the “ C o m m itte e ,” that oversees the w o rk  o f  

C P C S . The C o m m ittee  consists o f  fifteen  persons appo in ted  to three-year term s b y  

the M assachusetts Suprem e Ju d ic ia l C o u rt .9 A ccord in g  to the C P C S  statute, in  m ak­

ing its appointm ents the court is to “give appropriate consideration  to nom inees fo r 

the fifteen  positions fro m  the M assachusetts B ar A ssociation , co u n ty  bar associations, 

the B osto n  B ar A ssociation , and other appropriate groups, in c lu d in g , b ut n ot lim ited  

to , the M assachusetts B lack  Law yers’ A ssociation , W om en ’s B ar A ssociation , and the 

M assachusetts A ssociation  o f  W om en  Law yers.” 10

Regardless o f  the structure fo r ap p o in tin g  govern in g boards o f  defense program s, 

there is no guarantee that the m em bers w ill alw ays act in d ep end en tly  and resist inap­

propriate  pressures exerted b y  ju dges and executive o ffic ials.11 In  an effort to ensure 

independence, the 20 09  Ju stice  D en ied  report urges that “m em bers o f  the B oard  or 

C o m m issio n  o f  the agency . . .  be appo in ted  b y  leaders o f  the executive, ju d ic ia l, and 

legislative branches o f  governm ents, as w ell as b y  officials o f  bar associations, and 

B o a rd  or C o m m issio n  m em bers sh ou ld  bear no ob ligations to the persons, departm ent 

o f  governm ent, o r bar associations responsible fo r  th eir app o in tm ent.” 12 W h ile  the

7 “The public defense function, including the selection, funding, and payment of defense counsel, is 
independent.” ABA Ten Principles, supra note 57, Chapter 1, at 1.

8 The ABA Standards stated as follows:
The [legal representation] plan should be designed to guarantee the integrity of the relation­
ship between lawyer and client. The plan and the lawyers serving under it should be free 
from political influence and should be subject to judicial supervision only in the same man­
ner and to the same extent as are lawyers in private practice. One means for assuring this 
independence, regardless of the type of system adopted, is to place the ultimate authority 
and responsibility for the operation of the plan in a board of trustees.

ABA Standards R elating to  Providing Defense Services, Std. 1.4 (1968). Similar language is 
contained in the current edition of ABA standards for defense representation. See ABA Providing 
Defense Services, supra note 8, Introduction, at 5-1.3. For discussion of problems that sometimes 
arise in the absence of independence and how independence can be achieved, see Justice Denied, 
supra note 2, Chapter 1, at 80-84, 185-188.

9 M ass. G en . Laws A nn . ch. 211D, § 1.
10 Id.
11 The report of the National Right to Counsel Committee provides examples of inappropriate pressures 

to which defenders are sometimes subjected by judges and executive officials. See Justice Denied, 
supra note 2, Chapter 1, at 80-84.

12 Id. at 185, Recommendation 2.
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C P C S  statute does not co n fo rm  to this recom m ended  structure, the fo rm er head o f  

C P C S  has stated th at the “m em bers [ o f  the C o m m itte e ] serve w ith  com plete inde­

pendence, and com plete fid e lity  to the great p rincip les o f  fa ir  p lay  and equal justice 

w h ich  gave rise to the G ideon  case itself, and all that has fo llow ed .” 13 U ltim ately, a 

strong trad ition  o f  acting in d ep end en tly  can be ju st as im p ortan t as the procedures fo r 

estab lish ing the oversight g ro u p .14

Special Statutory Provisions

T o a considerable degree, the success o f  C P C S , in c lu d in g  its ab ility  to control the case­

loads o f  its law yers, is attributable to its enab lin g legislation. B e lo w  are the statu tory  

provisions that seem  to be m ost sign ificant. In  n o tin g  the statute’s language pertain in g 

to caseloads, I discuss litigation  o f  several years ago in  w h ich  the C P C S  statute was 

pro m in en tly  discussed.

■  The C o m m itte e  is required to  “establish  standards and gu idelines fo r  the train ing, 

qualifications and rem oval o f  counsel in  the p u b lic  and private counsel divisions 

w h o  accept its appointm ents, and shall p rovid e pre-service and in-service tra in in g 

fo r both  private counsel and p u b lic  counsel w h o  accept assignm ents and salaried 

p u b lic  counsel.” 15 W h ile  there are other state p u b lic  defender statutes that deal 

w ith  tra in in g, the M assachusetts law  is lik e ly  the o n ly  one to m andate “pre-service

:3 E-mail from William Leahy, former Chief Counsel, CPCS, to Norman Lefstein (September 25, 2009, 
2:20 p.m.) (on file with author).

J4 Just as this book was nearing completion during the spring of 2011, Massachusetts Governor Deval 
Patrick proposed significant changes to the state’s program of indigent defense. All of these changes 
were still pending when the book went to press:

Changes include abolishing the existing independent commission that oversees the 
Committee for Public Counsel Services (CPCS) and creating a new public defender depart­
ment under the executive branch. The Governor would also end CPCS’ primary reliance on 
the private bar and instead provide most services through full-time staffed public defender 
offices. Under the Governor’s plan, the new department would also be responsible for con­
ducting eligibility screening and collecting fees from indigent clients for services.

David Carroll, Gideon Alert: MA Governor Proposes Disbanding Statewide Defender Commission, 
January 26, 2011, available at http://www.nlada.net/jseri/blog/gideon-alert-ma-governor-proposes- 
disbanding-statewide-defender-commission.
Thus, the features that make the Massachusetts defense program successful, consistent with ABA 
recommendations, would be altered in fundamental ways. See, e.g., supra notes 61-62 and accompany­
ing text, Chapter 1, and infra notes 28-29 and accompanying text, Chapter 9. In contrast to Governor 
Patrick’s proposal, effective June 2010, the State of New York enacted a law establishing, for the first 
time, a statewide Office of Indigent Legal Services to be governed by a nine-member board for the pur­
pose of the improving the quality o f indigent defense representation provided by public defenders, as­
signed counsel, and conflict offices. Ironically, William J. Leahy, formerly head of CPCS, was appointed 
to serve as executive director of the new program. A  description of the New York Office of Indigent 
Legal Services is available at http://www.nylj.com/nylawyer/adgifs/decisions/021511lippman.pdf.

:5 M ass. G en . Laws A nn . ch. 211D, § 4.
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and in-service” tra in in g fo r both  p u b lic  defenders and private counsel and also to 

require the establishm ent o f  q u alification  and rem oval standards.

■  Further, the statute requires that the C o m m itte e  “ supervise and m ain tain  a system  

fo r the app o in tm ent or assignm ent o f  counsel” at all stages o f  crim inal and n on ­

crim inal proceed ings in  w h ich  counsel is required fo r in d igen t person s.16 Pursuant 

to this authority, appointm ents are m ade to law yers w h o  have been certified  b y  

C P C S  to accept assignm ents in  particu lar types o f  cases. Ju d ges and th eir staffs are 

thus rem oved fro m  the da ily  process o f  arranging fo r  the app o in tm ent o f  law yers to 
specific cases.17

■  The statute proh ib its law yers fro m  the p u b lic  defender d ivision  fro m  bein g “as­

signed to represent m ore th an  one defendant in  an y  m atter before an y  court on  the 

sam e case or arising out o f  the sam e in ciden t . . .  .” 18 T h us, the representation o f  one 

or m ore codefendants b y  m u ltip le  p u b lic  defenders constitutes a con flict o f  interest 

and is p roh ib ited  b y  the C P C S  statute. In  contrast, in  a n u m b er o f  states, rules re­

lated to im p uted  d isqualification  have been relaxed and codefendants are som etim es 

represented b y  different p u b lic  defenders either fro m  the sam e office or fro m  branch 

o ffices.19

■  The C o m m itte e  is required to  “establish  standards” fo r  representation b y  p u b lic  

defenders and private attorneys that in clud e “vertical o r con tin uous representa­

tion  at the pre-trial and trial stages . w h enever practicable.”20 A lth o u gh  vertical 

representation is stron gly  recom m ended  b y  the A B A ,21 the statu tory  preference in 

M assachusetts is absent fro m  m ost other state statutes that establish p u b lic  defense 

program s.

16 Id. at §§ 5 and 6 (b).
17 This is consistent with ABA Providing Defense Services, supra note 8, Introduction, at 5-1.3 (a): 

“The selection of lawyers for specific cases should not be made by the judiciary or elected officials, 
but should be arranged for by the administrators of the defender, assigned-counsel and contract-for- 
services programs.” See also ABA Ten Principles, supra note 57, Chapter 1, at Principle 1.

18 Mass. Gen. Laws Ann. ch. 211D, § 6(a)(i). Although not specifically prohibited by Massachusetts 
law, lawyers from the private counsel division also do not represent codefendants except occasionally 
in bail proceedings when only one duty day lawyer is present at arraignment. In Mass. v. Davis,
381 N.E.2d 181, 186 (Mass. 1978), the state’s Supreme Judicial Court addressed the representation of 
codefendants: “Regardless of the source from which the conflict is derived, to establish a violation of 
one’s right to counsel a defendant need only demonstrate the existence of a conflict. Once a conflict 
is shown, there is no requirement that resulting prejudice be proved.” The decision adheres to the 
approach of Holloway v. Arkansas, 435 U.S. 475 (1978), decided earlier the same year.

!9 See Justice Denied, supra note 2, Chapter 1, at 98-99.
20 M ass. G en . Laws A nn . ch. 211D, § 9(a).
21 See ABA Providing Defense, supra note 8, Introduction, at Std. 5-6.2 (“Counsel initially appointed 

should continue to represent the defendant throughout the trial court proceedings ... .”); ABA Ten 
Principles, supra note 57, Chapter 1, at Principle 7 (“The same attorney continuously represents the 
client until completion of the case.”).
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■ In  add ition , the C o m m itte e  m ust “establish standards” th at ensure “adequate 

supervision  p rovid ed  b y  experienced attorneys w h o  shall be available to less experi­

enced attorneys.” 22 In  im p lem en tin g  this p rovision , C P C S  com pensates supervising 

law yers and m entors fo r  private assigned counsel.23

■  The C o m m itte e  is also required , “subject to appropriation , [to] utilize its attorney 

sta ff w ith in  the private counsel d iv ision .” 24 Thus, w h ile  the private bar is not guar­

anteed a fixed  m in im u m  percentage o f  the cases, and p u b lic  defenders are not lim ­

ited to a m axim u m  percentage o f  the cases,25 the C o m m itte e  is ob ligated  to m ake 

sure th at the private bar is active ly  engaged in  fu rn ish in g  defense representation. 

H ow ever, the statute recognizes that the state’s appropriation  m ay have an im pact 

on  the extent o f  private bar p artic ip ation .26

■ Finally, and m ost im p ortan t fo r  purposes o f  con tro llin g  caseloads, the C o m m ittee  

is required to “establish  standards” fo r  both  p u b lic  defender and private assigned 

counsel that “shall include . specified caseload lim itation  levels.” 27 The significance 

o f  this language and the w a y  in  w h ich  the M assachusetts Suprem e Ju d ic ia l C o u rt  

(S JC ) has sustained the C o m m itte e ’s auth ority  over its caseloads is described
below .28

Significant Litigation

In  M a y  20 0 4 , H am p d en  C o u n ty  in  W estern M assachusetts h ad  too few  private law yers

to  app o in t to crim inal cases because o f  the state’s extrem ely  lo w  rates o f  com pensa­

tion  p a id  to assigned counsel.29 In  response to this situation , judges appo in ted  C P C S

22 M ass. G en . Laws A nn . ch. 211D, § 9(e)(iii).
23 For further discussion of this subject, see infra notes 44-45 and accompanying text.
24 Id . at § 6A.
25 In contrast, see infra note 68 and accompanying text dealing with the D.C. Public Defender Service, in 

which the applicable statute specifies the maximum percentage of cases that the agency may represent.
26 The ABA has long urged the “active and substantial participation of the private bar” in systems of 

indigent defense. See ABA Providing Defense Services, supra note 8, Introduction, at 5-1.2 (b). See 
also infra note 14 (material quoted in text), Chapter 9.

27 Mass. G en . Laws A nn . ch. 211D, § 9(c).
28 Much of the litigation that occurred in 2004 (along with its impact on CPCS and the right to 

counsel in Massachusetts) is described in The Spangenberg Group, Indigent Defense in 
M assachusetts: A  Case H istory o f Reform (2005), available at http://www.sado.org/fees/ 
MAindigdefreform2005.pdf. On the day following the Lavallee decision (see infra note 31 and accom­
panying text), the Massachusetts Legislature, in Chapter 243 of the Acts of 2004, increased all private 
counsel compensation rates by $7.50 per hour. On July 28, 2005, one year to the day following the 
decision, the Legislature in Chapter 54 of the Acts of 2005 further increased the rates of compensa­
tion. For the current rates, see infra notes 46-47 and accompanying text.

29 “In April 2004 the private counsel division rate structure was as follows: $30 per hour for District 
Court cases; $39 per hour for Superior Court non-homicide Superior Court cases; and $54 per hour 
for murder cases.” Rogers Commission Report, supra note 3, at 5.
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to  provid e defense services, but no law yers fro m  the p u b lic  defender d ivision  filed  ap­

pearances, except fo r  the purpose o f  p ro v id in g  representation at bail o r preventive de­

ten tion  hearings. In  short order, tw enty-three defendants in  several d istrict courts w ere 

h eld  fo r prosecution  w ith o u t counsel, and the D istrict C o u rt  ordered the C P C S  C h ie f  

C o u n se l to person ally  represent these defendants. The next day, in  an effo rt to invoke 

the general superintendence pow ers o f  the Suprem e Ju d ic ia l C o u rt  o f  M assachusetts 

(S JC ) ,30 C P C S  and the A m erican  C iv il L iberties U n io n  o f  M assachusetts filed  a peti­

tio n  on  b eh a lf o f  the defendants, u rgin g that the trial courts in  H am p d en  C o u n ty  

ord er h igh er rates o f  com pensation  fo r private law yers. C P C S  also insisted that due 

to  fu n d in g  lim itation s it lacked sufficient law yers fro m  its p u b lic  defender d ivision  to 

represent the defendants.

O n  Ju ly  28, 20 0 4 , the S JC  issued its op in ion  in L a v a llee  v. Ju stices in  the H am pden  

S u p erio r C ourt31 and h eld  that the defendants w ere bein g deprived  o f  th eir right to 

counsel under the M assachusetts C o n stitu tion . The court ordered that no defendant 

cou ld  be h eld  fo r  m ore th an  seven days w ith o u t counsel and that no case cou ld  be 

m ain tain ed  against a defendant w h o  w as w ith o u t counsel fo r  m ore than  forty-five 

days. T h e S JC  rejected the A tto rn ey  G en e ra l’s suggestion o f  alternative rem edies, w h ich  

in clu d ed  requiring law yers fro m  the C P C S  p u b lic  defender d ivision  to represent the 

defendants o r be h eld  in  con tem pt fo r refusing to do so.32

T h e decision  o f  the S JC  accepted the position  o f  C P C S  that it w as unable to provide 

the requisite representation:

T h e A tto rn ey  G en era l contends that because there are adequate rem edies 

available, re lie f u n d er . . .  [powers o f  general superintendence] should  be 

denied . H e  first describes certain  “adm inistrative rem edies” w ith in  C P C S , 

in c lu d in g  (1) assignm ent o f  law yers fro m  the p u b lic  defender d ivision  o f  

C P C S  . . The “ re lie f” described involves the internal m anagem ent o f

C P C S  and is not som eth in g that is available to the petitioners u n d er an y 

adm in istrative procedure.

There is no m erit in  the further suggestion th at an available rem ed y lies 

in  con tem pt proceed ings that cou ld  be b rou ght against C P C S . W h ile  

con tem pt m a y  be an appropriate rem ed y in  certain  circum stances, there is 

no in d ication  that it is w arranted  here. I f  the A tto rn ey  G en era l has reason

30 “The supreme judicial court shall have general superintendence of all courts of inferior jurisdiction to 
correct and prevent errors and abuses therein if  no other remedy is expressly provided; and it may issue 
all writs and processes to such courts and to corporations and individuals which may be necessary to 
the furtherance of justice and to the regular execution of the laws.” Mass. G en . Laws A nn . ch. 211 § 3.

31 812 N.E.2d 895 (Mass. 2004).
32 Brief of the Defendants-Appellees, Lavallee v. Justices in the Hampden Superior Court, No. SJC- 

09268 (Mass., June 28, 2004).
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to believe th at a ju d g e ’s assignm ent order is b ein g disregarded, he m ay seek 

appropriate relief, in c lu d in g  contem pt.

F inally, the A tto rn ey  G enera l contends that “fa ilin g  all else . . .  C P C S  

shou ld  m ove in  the low er cou rt fo r  relief, such as continuances, o r the 

suppression o f  an uncounselled  lineup id entification , o r even dism issal in  

an extrem e case.” This w o u ld  be an em in en tly  reasonable so lution  except 

fo r  the fact th at C P C S  says it does not have an y attorneys available to 

represent petitioners in  the m anner suggested.33

T he acceptance o f  C P C S  representations about its p u b lic  defender caseloads is also 

reflected in  a m em oran d u m  op in io n  o f  a single justice o f  the S JC  issued less than  tw o 

w eeks after the L a va llee  decision .34 D u rin g  Ju ly  20 0 4 , w h ile  the L a v a llee  litigation  

w as p en d in g  before the S JC , a Sup erior C o u rt  ju d g e  o f  H am p d en  C o u n ty  ordered 

C P C S  to enter appearances on  b eh a lf o f  three defendants w h o  w ere w ith o u t counsel. 

A lth o u g h  C P C S  asserted that th eir law yers in  the local o ffice h ad  reached th eir case­

load  lim its, the trial court insisted that the C P C S  law yers file appearances. The m atter 

w as appealed to a single justice o f  the state’s h ighest cou rt, w h o on A u gu st 9, 20 0 4 , 

vacated  the trial co u rt’s order and issued the fo llo w in g  m em oran d u m  decision :

T h e com m ittee is authorized b y  the Legislature . to establish  caseload 

levels fo r  a ttorn ey in  its p u b lic  counsel d ivision  to ensure q u ality  repre­

sentation fo r  in d igen t crim inal defendants. In  this regard the com m ittee 

exercises discretion  carryin g out a legislative fu n ctio n  . . The com m ittee

is presum ed to act in  good  faith  in  determ in in g caseload lim its . . The

caseload lim its established b y  the com m ittee fo r its p u b lic  counsel d ivision  

h ad  been determ ined lon g  before the shortage o f  attorneys in  H am p d en  

C o u n ty  developed. There has been no show ing that the caseload lim its 

w ere established to frustrate o r un derm in e the assignm ent o f  cases to at­

torneys in  the com m ittee ’s H a m p d en  C o u n ty  office. There is no show ing 

that the com m ittee has acted other than  in go o d  faith  in  setting the case­

load  lim its fo r  its p u b lic  counsel d iv is io n .35

C on ceivab ly , the cou rt w o u ld  have issued the sam e order even i f  the C P C S  statute 

d id  n ot authorize the com m ittee to establish “caseload lim itation  levels.” B u t the 

legislature’s authorization  to C P C S  to determ ine its ow n  caseloads u n d o u b ted ly  m ade 

it easier fo r  a single justice o f  the S JC  to defer to  C P C S  respecting the availability  o f  

its sta ff to accept add itional cases. In  20 0 9 , d u rin g  the 25th A n n iversary  C eleb ratio n  o f

33 Lavallee, supra note 31, 812 N.E.2d at 906-907.
34 Lavallee v. Justices in the Hampden Superior Court, Supreme Judicial Court for Suffolk County No. 

SJ-2004-198,199, Spina, J., (2004).
35 Id .
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C P C S , the program ’s fo rm er ch ie f counsel referred in  his rem arks to the L a va llee  deci­

sion and to the single justice op in io n  quoted  above:

I am  v e ry  pleased to  say th at in  the L a va llee  litigation  in 20 0 4 —  not o n ly  

in  the fam ous op in io n  b y  a u n an im ous Sup rem e Ju d ic ia l C o u rt, but also 

in  a critical S in g le  Ju stice  decision  issued b y  Ju stice  Sp in a, w h ich  reversed a 

Su p erio r C o u rt  Ju d g e ’s order that d isregarded ou r p u b lic  defender caseload 

lim its— the court acted decisively  to enforce the ind epend ent agency op ­

eration  prom ised  [in ou r statute] . . .  . It is precisely  these caseload lim its, 

ensh rined in  ou r statute and en forced  b y  ou r C o u rt, w h ich  are the ve ry  

bed rock  o f  q u ality  co n tro l.36

Ensuring Quality 

Public Defender Division

T h e C P C S  em ploys about 20 0  sta ff law yers w h o  w o rk  out o f  th irty  offices o f  vary in g  

sizes. A b o u t 10 0  o f  these law yers are assigned to Sup erior C o u rt, w h ich  has ju risd iction  

o f  the state’s m ost serious fe lo n y  cases; 80 are assigned to D istrict C o u rts, w h ich  have 

ju risd ictio n  over less serious felonies and m isdem eanors; 10  are appellate law yers; and 8 

to  10  law yers are engaged in  tra in in g, im m igration  im p act w o rk , and special litigation . 

In  add ition , p u b lic  defenders in  tw o specialized offices represent yo u th fu l offenders 

and juven iles charged w ith  delinquency. F inally, other C P C S  law yers provid e m ental 

health representation and legal services in  ch ildren  and fam ily  law  cases. A s noted 

earlier, C P C S  em ploys sta ff investigators and social w orkers w h o  assist p u b lic  defenders 

in  th eir representation. The P u b lic  D efen d er D iv is io n  also em ploys a law yer w h o  serves 

as its Forensic Services D irecto r and is responsible fo r  assisting both  sta ff and private 

law yers in  locatin g appropriate expert assistance on  cases that involve forensic issues. 

Law yers are able to access reasonably necessary fun d s fo r  retain ing experts pursuan t to 

state law .37

F o r p u b lic  defenders w h o  practice in  D istrict C o u rt, caseload gu idelines provide 

that an attorn ey w ith  at least six m onth s experience sh ou ld  carry  betw een th irty  and 

forty-five open and active cases at an y one tim e. T h e gu idelines call fo r  an increase to 

th irty-five to fifty  cases o f  open  and active cases fo r  law yers w h o  have a m in im u m  o f  

at least one year experience. Typically , the caseloads o f  these law yers include a m ix  o f  

m isdem eanors and lesser fe lo n y  cases o f  the k in d  prosecuted  in  D istrict C o u rt.

36 William J. Leahy, former Chief Counsel, Committee on Public Counsel Services, Remarks at CPCS 
25th Anniversary Celebration, July 1, 2009, available at http://www.publiccounsel.net/Practice_Areas/ 
cafl_pages/pdf/cafl_news/Cafl_newsletter_summer_09.pdf.

37 See Mass. Gen. Laws Ann. Ch. 261, §§ 27A-G.
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Law yers w h o  practice in  Su p erio r C o u rt  n o rm ally  provid e representation in  the m ost 

serious and tim e-con su m in g fe lo n y  cases, such as m urders and sex offense cases, and 

th ey  carry  caseloads in  the range o f  th irty  to th irty-five open and active cases. In  both  

Su p erio r and D istrict C o u rts, law yers receive new  cases on  “d u ty  days” w h en  th ey are 

designated to go to court in  order to receive n ew  cases. H ow ever, w h en  a law yer’s case­

load  is too h igh , the law yer does n ot appear in  court on  one o f  his o r h er designated 

days, and the new  cases that w o u ld  have been assigned to the p u b lic  defender are 

assigned to a m em ber o f  the private counsel d ivision . T h us, the private bar is the essen­

tial “safety valve” th at enables the p u b lic  counsel d ivision  to control the caseloads o f  its 

sta ff law yers. A lth o u gh  the C P C S  is com m itted  b y  statute to vertical representation ,38 

occasionally  cases in itia lly  assigned to one o f  its p u b lic  defenders w ill be transferred 

to another sta ff law yer as a m eans o f  caseload control. N orm ally , d u rin g  the course o f  

a year, p u b lic  defenders w h o practice in  the state’s Su p erio r C o u rts  represent app roxi­

m ately  n in ety  persons charged w ith  fe lo n y  offenses, a lth ough  the n u m b er o f  cases that 

th ey close d u rin g  the year w ill be few er th an  this.

T he C P C S  also places considerable em phasis on  the supervision  o f  law yers in  its 

p u b lic  defender d ivision , m ain ta in in g  to the extent possib le a su p ervisory  ratio o f  1:5. 

Sup ervision  and tra in in g are described on  the w ebsite o f  the program :

W ritten  supervision  gu idelines are utilized to ensure that all attorneys 

receive careful supervision  and gu id ance as th ey  h an d le the serious 

cases w h ich  m ake up the P u b lic  D efen d er D iv is io n ’s w ork . N e w  Pu blic 

D efen d er D iv is io n  attorneys attend a four-w eek , in-house, tra in in g 

program  con d u cted  in  Septem ber b y  the C P C S  T ra in in g  U n it. The new  

law yer tra in in g program  com bines an in -d epth  review  o f  M assachusetts 

substantive and procedural crim inal law  w ith  a h ig h ly  intensive trial skills 

tra in in g com pon en t. A  large n u m b er o f  s ta ff P u b lic  D efen d ers D iv is io n  

attorneys, investigators and social w orkers assist in  the tra in in g  o f  the new  

law yers. F o llo w in g  the conclusion  o f  the Septem ber tra in in g, the new  

law yers reconvene m o n th ly  th rough ou t the balance o f  th eir first year fo r  

add itional one and tw o -d ay  tra in in g m odules.

T h e C P C S  T ra in in g  U n it also provides o n go in g  tra in in g to all sta ff at­

torneys th rou gh ou t the year, in clud in g: sem i-annual statew ide tra in in g 

conferences; w eek-lon g ju ry  skills courses; a quarterly  tra in in g bulletin  

sum m arizing recent appellate decisions; and focused  day-lon g tra in in g 

p rogram s.39

38 See supra note 20 and accompanying text.
39 Committee for Public Counsel Services, Training and Supervision, available at http://www.public- 

counsel.net/Practice_Areas/criminal_public_defender_division_pages/training_supervision.html.
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Private Counsel Division

A lth o u g h  the size o f  the C P C S  p u b lic  defender d ivision  sta ff w as expan ded  fo llo w in g  

the L a va llee  litigation , over 90%  o f  C P C S  representation is still p rovid ed  b y  approxi­

m ately  30 0 0  private law yers w h o  com prise the private counsel d ivision . T o  be elig ible 

to provid e representation, law yers m ust first be certified  b y  C P C S  in  the practice area 

fo r w h ich  th ey  seek to  receive assignm ents. This m a y  be fo r  m urd er cases; Sup erior 

C o u r t  fe lo n y  cases; Y outh fu l O ffen d er cases; D istrict C o u rt  lesser fe lo n y  and m isde­

m eanor cases; ju ven ile  de lin qu en cy  cases; o r appeals and post-con viction  cases.40

T h e certification  process requires the subm ission  o f  an app lication  to C P C S . F o r ex­

am ple, to becom e certified in  first- and second-degree m u rd er cases, an applicant m ust 

provid e the nam es and addresses o f  three crim inal defense practitioners fam iliar w ith  

the app lican t’s w ork . In  add ition , the app licant m ust exp la in  w h y  he or she m eets the 

fo llo w in g  qualifications:

1. “ F ive years o f  crim inal litigation  experience.”

2. “ Fam iliarity  w ith  practice and procedure o f  M assachusetts courts.”

3. “ L ead  counsel in  at least ten ju ry  trials o f  serious and com plex cases w ith in  the pre­

ceding five years, at least five o f  w h ich  have been life  fe lo n y  ind ictm ents, in  w h ich  

the cases resulted in  a verdict, decision  or h u n g  ju ry .” T o  m eet this requirem ent, the 

app licant m ust provid e in form ation  about each o f  the cases, in clu d in g  “a descrip­

tion  o f  the m ajo r issues.”

4. “ Fam iliarity  w ith  and experience in  the utilization  o f  expert w itnesses, in clud in g 

psych iatric and forensic evidence.” C ases describ ing the use o f  expert witnesses 

should  be in clu d ed  in  the list o f  ten ju ry  trials required u n d er n u m b er 3.

5. “A tten d an ce at specialized tra in in g program s . .” A lso , the applicant is requested

to subm it the “nam es, dates, and sponsors o f  tra in in g program s w h ich  m eet .

[this] requirem ent . . .  .”41

6. C ertificatio n  fo r m urd er and superior cou rt case assignm ents is fo r  a term  o f  fo u r 

to five years. Law yers m ust ap p ly  fo r  recertification  fo r these assignm ents at the 

con clu sion  o f  th eir term s. In itial certification  fo r D istrict C o u rt  representation is 

provisional and is subject to a satisfactory p erform an ce review  w ith in  the law yer’s 

first tw elve to tw en ty-fo u r m onths o f  h an d lin g  case assignm ents. M ain ten an ce o f

40 Committee for Public Counsel Services, available at http://www.publiccounsel.net/Certification_ 
Requirements/criminal_cases/criminal_cases_index.html.

41 Committee for Public Counsel Services, Murder Cases, available at http://www.publiccounsel.net/ 
Certification_Requirements/criminal_cases/murder_cases.html.
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certification  fo r all crim inal and d e lin qu en cy  cases requires annual attendance at 

eight hours o f  con tin u in g  legal education  approved  b y  C P C S .

Law yers approved  fo r the private counsel d iv ision  m ust agree to provid e continuous 

representation in  trial court proceed ings in  w h ich ever area th ey  are certified ,42 and th ey 

m ust also agree to adhere to detailed C P C S  p erform an ce guidelines applicable to their 

area o f  certification .43

A d m in istratio n  and supervision  o f  law yers in  the private counsel d ivision  is carried out 

b y  C P C S  in  cooperation  w ith  “ B ar A d vocate  Program s,” w h ich  have been established 

in  each o f  the tw elve counties in  M assachusetts. The B ar A d vocate  Program s are 

n ot-for-p ro fit corporations, each o f  w h ich  hires an adm in istrator to coord inate d u ty  

day assignm ents o f  private law yers w h o  have been certified b y  C P C S  to provid e rep­

resentation. In  larger counties, an assistant is h ired  to aid the B ar A d vocate  Program ’s 

adm inistrator. T he contracts executed betw een C P C S  and B ar A d vocate  Program s 

require the co u n ty  program s to provid e at least tw elve hours o f  ju ry  trial skills tra in in g 

fo r  all law yers w h o  d id  n ot try  a case to ju ry  verdict d u rin g  the preced ing year.44 In  

20 09 , these B ar A d vocate  Program s presented 12 0  live tra in in g presentations statew ide 

fo r  private counsel h an d lin g  C P C S  case assignm ents.

E ach  o f  the B ar A d vocate Program s, in  cooperation  w ith  C P C S , selects several part­

tim e “su p ervisory  attorneys” w ith  w h o m  C P C S  contracts to  provid e oversight fo r  the 

representation furn ish ed  b y  private counsel d ivision  law yers. The duties o f  su pervisory  

attorneys include the assessm ent o f  an y  com plaints filed  against assigned counsel, 

tra in in g o f  law yers, and p erform an ce evaluations. Perform ance review s are cond ucted  

pursuan t to a standard protoco l, and each year su pervisory  law yers file m ore than  500 

su pervisory  reports w ith  C P C S . In  add ition , C P C S  assigns and com pensates “ resource

42 For example, with respect to the defense of murder cases, the CPCS website explains:
Attorneys who accept first and second-degree murder cases must represent their clients at all 
stages of the criminal proceedings except the appeal of a conviction to the Appeals Court or 
Supreme Judicial Court. In the event of a conviction, however, it remains the responsibility 
o f the trial attorney to file a Notice of Appeal, Motion to Withdraw, a Motion to Appoint 
Substitute Counsel and to request CPCS to assign successor counsel for the appeal. In ad­
dition to representing the client in Superior Court, the attorney who accepts a murder as­
signment must provide representation at the District Court arraignment and probable cause 
hearing and at any sentence appeal before the Appellate Division of the Superior Court.

Id.
43 Committee for Public Counsel Services, available at http://www.publiccounsel.net/private_coun- 

sel_manual/private_counsel_manual_pdf/chapters/manual_chapter_4_full.pdf.
44 The training requirement is mandatory, and a lawyer who fails to meet the obligation may not receive 

new case assignments or be scheduled for duty day appearances. However, the contracts permit the 
county programs to waive the requirement of skills training for lawyers who have tried to jury verdict 
six or more cases during the preceding five years. Additional training requirements for private counsel 
division lawyers are contained in chapter 3 of the CPCS Assigned Counsel Manual, available at 
http://www.publiccounsel.net/private_counsel_manual/chapter_three.html.
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attorneys,” w h o  are certified  fo r  superior cou rt cases and serve as part-tim e “m entors” 

to  private law yers w h o  provid e representation in  D istrict C o u rt  cases. R esource law yers 

are assigned to all trial-level private defense counsel w h o  have n ot ach ieved certification  

fo r  superior cou rt o r yo u th fu l o ffender case assignm ents. M en tors are used because o f  a 

b e lie f th at law yers are m ore apt to  seek advice fro m  persons w h o  are n ot designated as 

“ su pervisory  law yers.” 45

T he com pensation  paid  to private counsel is set b y  statute, subject to state appro- 

p riation s.46 A t present, C P C S  n o rm ally  pays private law yers $50 per h ou r fo r  D istrict 

C o u r t  cases, $6 0  per h ou r fo r  Sup erior C o u rt  cases, and $ 10 0  per h ou r fo r  m urder 

cases.47 The h ou rly  com pensation  rates are the sam e fo r both  in -court and out-o f-cou rt 

w o rk , and no caps are p laced  on  the am ou nt o f  com pensation  that can be pa id  to 

counsel on  an y  given  case. C P C S  does n ot seek in form ation  abou t the n u m b er and 

types o f  private retained cases that private counsel d ivision  law yers represent. H ow ever, 

C P C S  lim its the n u m b er o f  cases to w h ich  private law yers can be appoin ted  each year 

and also places a ceiling on the n u m ber o f  hours fo r  w h ich  private law yers m a y  b ill per 

fiscal year.

A s exp la in ed  on  the C P C S  w ebsite, “ [t]o assure both  the equ itab le d istribution  o f  

cases to qualified  private counsel and the q u ality  o f  representation, the C o m m itte e  has 

adopted  a w eigh ted  system  o f  caseload lim its, w ith  a p articu lar w eigh t fo r  each type o f  

case assignm ent and an absolute lim it o f  250 cases per year.” 48 L isted  below  are several 

o f  the annual case w eigh ts adopted  b y  C P C S :

D istrict C o u rt  crim inal cases......................................................(w eight = 1) (250)

Sup erior C o u r t ................................................................................... (w eight = 2) (125)

D elin q u en cy  C ases................................................................... (weight = 1.5) (165)49

45 For further discussion of supervision and mentoring, see supra notes 1-17  and accompanying text, 
Chapter 3.

46 Mass. Gen. Laws Ann. ch. 211D, § 11.
47 See Committee on Public Counsel Services, available at http://www.publiccounsel.net/private_coun- 

sel_manual/private_counsel_manual_pdf/chapters/manual_chapter_5.pdf. Approval of compensation 
claims is entrusted to CPCS, which is consistent with ABA Providing Defense Services, supra note 
8, Introduction, at Std. 5-2.4 (“Compensation for assigned counsel should be approved by adminis­
trators of assigned-counsel programs.”).

48 The weighted limit of 250 cases per year was adopted effective, November 3, 2009. Previously the 
weighted caseload limit was 300. The change was approved at a meeting of the Committee on 
October 21, 2009, and announced in a memorandum of Nancy Bennett, Deputy Chief Counsel of 
the Private Counsel Division. See Committee for Public Counsel Services, Assigned Counsel Manual, 
Policies and Procedures Governing Billing and Compensation, available at http://www.publiccounsel. 
net/private_counsel_manual/private_counsel_manual_pdf/chapters/manual_chapter_5.pdf.

49 Id .
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T hus, du ring the course o f  a year, a private law yer w ith  a m ixed  caseload cannot be 

appo in ted  to  m ore than  50 Sup erior C o u rt  fe lo n y  cases (a w eigh t o f  10 0 ) , 12 6  D istrict 

C o u r t  m isd em eanor cases (a w eigh t o f  12 6 ), and 16  d e lin qu en cy  cases (a w eigh t o f  24). 

These caseload lim its are en forced  b y  m eans o f  a C P C S  com puterized  system , w ith  

assignm ents exceed ing the lim its im m ed iate ly  rejected w ith  notice to counsel.

In  add ition , C P C S  im poses “an annual cap o f  b illab le hours p er fiscal year, currently  

1,8 0 0  h ours.” 50 T h e purposes o f  this ceiling are to prom ote  q u ality  defense services, 

an equ itab le d istribution  o f  cases, and to guard  against over-billing. A lso , except fo r 

m urd er cases, law yers are lim ited  to a presum ptive m ax im u m  o f  ten  b illab le hours per 

day.51 H ow ever, a law yer w h o  is on  trial m a y  b ill up to a m axim u m  o f  fourteen  hours 

p er day.52

B. Public Defender Service (PDS), Washington, D.C.53

D efen se representation in the D istrict o f  C o lu m b ia  is p rovid ed  b y  the P u b lic  D efen d er 

Service (P D S) and private law yers appo in ted  b y  judges. The types o f  crim inal and 

ju ven ile  cases in  w h ich  P D S  provides representation are sim ilar to those that p u b lic  

defenders and private law yers handle in the courts o f  the fifty  states.54 V io lation s o f  

federal, as opposed  to D .C . law, are represented b y  the Federal P u b lic  D efen d er fo r the 

D istrict o f  C o lu m b ia .55

P D S  em ploys about 125 law yers, organized into  seven practice groups: trial d ivision , 

appeals, m ental health , special litigation , parole, co m m u n ity  defender, and civil legal 

services.56 T h e largest o f  these groups is the trial d iv ision , w h ich  has about sixty  law ­

50 Id.
51 Id.
52 Id.
53 Information about PDS not supported with citations was acquired during in-person meetings with 

agency officials and through e-mail exchanges. In May 2008, together with others, I had a lengthy 
conversation in D.C. with Avis Buchanan, Director of PDS. Also, I visited the offices of PDS in 
September 2008, at which time I met again with Ms. Buchanan, the chief of the trial division, and 
several of the agency’s staff lawyers. Also, in November 2009, I had a telephone interview with Julia 
Leighton, PDS General Counsel; and in June 2010 I interviewed via telephone Claire Roth, Special 
Counsel to the Director of PDS. I am grateful to all of the persons who assisted me in my review of 
PDS operations and the assignment of private lawyers. In addition, this summary of PDS was aided 
substantially by the NLADA study of PDS, published in 2008 and referenced at infra note 61.

54 For further information about the kinds of cases that PDS may represent, see infra notes 73-74 and 
accompanying text.

55 Information about the Federal Public Defender for the District of Columbia is contained on its 
website, available at http://www.dcfpd.org/.

56 Information about each of these divisions is contained on the PDS website, available at http://www. 
pdsdc.org/Default.aspx.
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yers. The d ivision  includes about ten  law yers w h o h an d le serious ju ven ile  d e lin qu en cy  

cases. In  add ition , P D S  has three n on -law yer program s or divisions: investigations, 

o ffen d er rehabilitation  (O R D ) , and the defender services office (D S O ). O R D  is 

com prised  o f  social w orkers w h o , a long w ith  other activities, w o rk  w ith  P D S  law yers 

in  d evelop in g sentencing plans that encourage alternatives to in carceration .57 D S O  

determ ines the financial e lig ib ility  o f  persons fo r legal representation and, in coopera­

tion  w ith  the courts, coordinates the assignm ent system  o f  private law yers and p u b lic  

defenders to specific cases, as discussed later.58 The agency’s “executive m anagem ent 

o ffice” provides day-to -d ay  supervision  o f  the program ’s total sta ff o f  approxim ately  

2 2 0  persons, as w ell as strategic p lan n in g  fo r  the future.

In  19 73 , the fo rm er L a w  E n fo rcem en t A ssistance A d m in istratio n  (L E A A ), w h ich  

w as part o f  the U .S . D ep artm en t o f  Ju stice , designated the P u b lic  D efen d er Service 

(P D S ) “A n  E xe m p la ry  Pro ject” and suggested that it cou ld  “serve as a m odel fo r 

other ju risd iction s” 59 because it h ad  “dem onstrated  its a b ility  to provid e q u ality  legal

57 The agency’s website, available at http://www.pdsdc.org/PDS/OffenderRehabilitationDivision.aspx, 
explains ORD, as follows:

The Offender Rehabilitation Division (ORD) is composed of forensic social workers and 
forensic professional counselors who are sentencing specialists. They work with clients 
who present a broad range of emotional, social, psychiatric, and substance abuse related 
problems. They provide attorneys with psychosocial assessments, and develop individualized 
treatment plans and sentencing recommendations for clients to whom they are assigned.
All of the sentencing specialists are skilled and experienced master level, or beyond, licensed 
social workers or professional counselors who address D C Superior Court judges to provide 
viable community-based alternatives to incarceration, where appropriate.

58 See infra notes 100-104 and accompanying text. The work of the DSO is explained on the PDS 
website, available at http://www.pdsdc.org/PDS/DefenderServicesOffice.aspx, as follows:

The Defender Services Office executes this function [as prescribed by statute] by determin­
ing the financial eligibility for court-appointed counsel of every arrested child and adult, 
and by coordinating the availability of CJA  attorneys, law school students, pro bono at­
torneys, and PDS attorneys six days a week (Monday through Saturday) including holidays. 
Because defense counsel is appointed prior to the arrestee’s initial appearance in court, 
the work of the Defender Services Office is vital to the overall functioning of the Superior 
Court’s criminal arraignment process. In addition, the office provides assistance to lawyers 
and the public by notifying attorneys of their clients’ re-arrest and parole matters, providing 
court logistical information to clients and their families, and responding to general inquiries 
about court operations.

59 A n Exemplary Project: The D .C. Public D efender Service, Vol. 1 Policies and Procedures, 
Foreword (Law Enforcement Assistance Administration 1973) [hereinafter A n Exemplary Project]. 
Volume II consisted of training materials, which were used by the agency at the time. PDS was
the only defender program in the country that LEAA designated an “exemplary project.” I served 
as director of PDS during 1972-1975 and submitted the agency’s exemplary project application to 
LEAA. From 1969 to 1972, I served as the agency’s deputy director. When I was hired by the Board of 
Trustees, the agency was known as the Legal Aid Agency of the District of Columbia. It became the 
D.C. Public Defender Service in 1970. See infra notes 65-66 and accompanying text.
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representation to its clients.” 60 Today, nearly  fo rty  years later, the agency continues to 

be a m odel program  o f  p u b lic  defense, w ith  features th at set it apart fro m  m ost, i f  not 

all, large urban  p u b lic  defender program s in the nation . In  2008 , the N atio n a l Legal 

A id  &  D efen d er A ssociation  (N L A D A ) p ub lish ed  an extrem ely positive evaluation  

o f  the P u b lic  D efen d er Service, con clu d in g  that “the P D S  experience is one to be 

em ulated .” 61 Set forth  b elow  are im p ortan t keys to the success P D S  has en joyed.

PDS Statute

C reated  b y  C on gress in  19 7 0 , the P D S  statute authorizes an eleven-person B o a rd  o f  

Trustees to “establish general p o licy  fo r  the Service.” 62 The B oard , w h ich  m ust include 

at least fo u r  n on -attorn ey  m em bers, is appoin ted  b y  the three ch ie f ju dges o f  the m ajor 

D .C . federal and local courts and the city ’s m ayor.63 T h e m ost im p ortan t specific re­

sp on sib ility  given  to the Trustees is to “app o in t a D irec to r and D e p u ty  D irecto r o f  the 

Service, each o f  w h o m  shall serve at the pleasure o f  the B oard .” 64

P D S  succeeded the D istrict o f  C o lu m b ia  Legal A id  A g e n c y  (L A A ), w h ich  since about 

19 6 0  p rovid ed  defense services in  crim inal and ju ven ile  cases in  D .C . W h en  L A A  was 

tran sform ed into  P D S , the agen cy em ployed  about fifteen  law yers, b ut like P D S  it also 

w as governed b y  a B oard  o f  Trustees.65 In  the first ed ition  o f  A B A  Standards R e latin g 

to  P rovid in g D efen se Services, approved  in  the late 19 60 s, the Legal A id  A g en cy ’s 

B o a rd  w as tou ted  as a m odel fo r  ensuring independence o f  the defense fu n ctio n .66

60 Id .
6 Evaluation of Public D efender Service for the D istrict of C olumbia: Halting A ssembly 

L ine J ustice, PDS: A  M odel of C lient C entered Representation, Executive Summary iii (Nat’l 
Legal Aid &  Defender Assoc. 2008) [hereinafter NLADA Halting A ssembly L ine Justice].

62 D.C. C ode § 2-1603 (a) (2007).
63 Id. at (b). The chief judges are from the United States District Court for the District of Columbia, 

the District of Columbia Court of Appeals, and the Superior Court of the District of Columbia.
64 D.C. C ode § 2-1604 (2007).
65 I was personally familiar with the Legal Aid Agency and its staff because I practiced in D.C. doing 

criminal and juvenile defense work during 1963-1964 as part of a graduate fellowship program of the 
Georgetown University Law Center.

66 Commentary to ABA standard 1.4 stated the following:
A  means of insulating the plan [for indigent defense representation] from politics and 
protecting the professional independence of the lawyers serving under it which has been 
tested in many jurisdictions is the establishment of a board of trustees ... . In the District 
o f Columbia, this device has been adapted to a public defender system. The concept of a 
Board of Trustees to administer a public agency is familiar in many other contexts such as 
public education and hospitals.

American B ar Association Standards R elatin g to  Providing Defense Services 20 (1968). For 
the relevant part of the 1968 first edition blackletter standard, see supra note 8.
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F o r m an y  years, the P D S  B oard  o f  Trustees has taken  seriously its d u ty  to steer an 

in d epend en t course. F o r exam ple, in  the early  19 70 s , w h en  private law yers refused to 

accept case assignm ents due to concern  about w h eth er th ey  w o u ld  ever be p a id  fo r 

th eir representation, the director o f  P D S , w ith  the u n an im ous su pport o f  the Trustees, 

refused the request o f  the ch ie f ju d g e  o f  the D .C . Su p erior C o u rt  that the agency’s 

law yers sign ifican tly  increase th eir caseloads. Because o f  the Trustees’ support, the ch ie f 

ju d ge w ith d rew  his insistence that the agency’s law yers accept m an y  add itional cases, 

and other w ays o f  dealing w ith  the crisis w ere im p lem en ted .67

In  add ition  to securing the independence o f  the defense fu n ction , the P D S  statute 

contains provisions that have im p lication s fo r the agency’s control o f  its caseloads.

O n  an annual basis, the statute lim its P D S  to representing not m ore than  60%  o f  the 

persons determ ined to be elig ible fo r  agency representation .68 The statute also provides 

th at “ [t]he Service shall determ ine the best practicable allocation  o f  its s ta ff personnel 

to  the courts w here it furnishes representation.” 69 A n d , finally, the statute states that 

“ [t]he d irector shall m ake assignm ents o f  the personnel o f  the Service.” 70 These p rovi­

sions support the lon g-h eld  position  o f  the agency that it is in  charge o f  the caseloads

67 NLADA H altin g Assembly Line Justice, supra note 61, at 8 (“In the early 1970’s, PD S’s indepen­
dence allowed then-director Norman Lefstein to preserve caseload controls, when initially challenged, 
without fear of risk to his livelihood or professional reputation.”). The reference in the report relates 
to a confrontation that I had with the chief judge of the D.C. Superior Court over PDS caseloads. 
During the spring of either 1973 or 1974, members of the private bar refused en masse to accept 
court appointments, because the Congressional appropriation was deemed inadequate to cover their 
payment vouchers when submitted at the conclusion of their cases. As a result, the chief judge asked 
to have lunch with me to discuss what the agency could do to “assist” the city’s criminal and juvenile 
courts handle the cases that previously had been accepted by private lawyers. The chairman of the 
PDS Board of Trustees, Professor Samuel Dash of the Georgetown University Law Center, also at­
tended the luncheon meeting. The chief judge told me at the outset of our meeting that the agency’s 
lawyers would need to increase substantially their caseloads to cover the cases that the private bar 
was no longer willing to accept. In response, Professor Dash and I explained that this would destroy 
everything that we had achieved in controlling the caseloads of PDS lawyers and would seriously 
undermine the quality of representation the agency could provide. At one point, I recall telling the 
chief judge that he could hold me in contempt if  he wanted, but the agency was unwilling to do what 
was being asked of it. Reluctantly, the chief judge accepted our refusal to “help” the courts, and the 
discussion turned to other ways of handling the crisis. The support of the agency’s Board of Trustees 
was critical to my ability to reject the court’s request that the agency’s lawyers represent large numbers 
of additional cases. As an alternative, the agency agreed to recruit and train private members of the 
bar from large law firms to accept cases temporarily on an emergency pro bono basis. In 1983, a simi­
lar “strike” of private assigned counsel led the Federal Trade Commission to claim that the lawyers 
were engaged in a conspiracy to fix prices and to conduct a boycott that constituted unfair methods 
of competition. The case ultimately was decided by the U.S. Supreme Court, which held in favor of 
the FTC  and against the lawyers. See FTC  v. Superior Court Trial Lawyers Association, 493 U.S. 411 
(1990).

68 D.C. C ode § 2-1602 (b) (2007).
69 Id .
70 D.C. C ode § 2-1605 (a) (2007).
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o f  its law yers. A lth o u gh  judges appo in t P D S  sta ff law yers to th eir cases, the agency’s 

statute does n ot actually  address the practice o f  judges m ak in g  appointm ents either 

to  P D S  or to specific P D S  law yers.71 H ow ever, the P D S  statute specifically  authorizes 

ju dges to app o in t private law yers to provid e defense representation .72

T h e P D S  statute also lists the k in d s o f  D .C . code vio lations and other proceedings 

in  w h ich  the agency is authorized to provid e representation. These include offenses 

pu n ishab le  b y  im p risonm en t o f  six m onth s or m ore, juven iles alleged to be delinquent 

or in  need o f  supervision , com m itm ents o f  persons alleged to be m en tally  ill, as 

w ell as specialized proceed ings such as the com m itm en t o f  ch ron ic a lcoholics.73 The 

statute fu rth er provides that representation m ay be furn ish ed  in “appellate, ancillary, 

and collateral proceed ings.” 74 T h e Service also is authorized to assist private attorneys 

appo in ted  to  furn ish  representation in the sam e categories o f  cases in  w h ich  P D S  

provides defense services.75

PDS Staff: Ensuring Quality

T h e tra in in g o f  P D S  law yers, th eir supervision , and the w a y  in  w h ich  caseloads are 

m on itored  and controlled , are essential features o f  the program .

Training

Sin ce the early  19 70 s w h en  P D S  w as created, the agency’s practice has been to h ire its 

n ew  Trial D iv is io n  law yers as a group, all o f  w h o m  begin  w o rk  at P D S  on  the sam e 

day  in  O ctober. This enables these new  law yers to attend the agency’s in -h ouse tra in in g 

program  at a tim e w h en  th ey  have no other P D S  responsibilities. The idea o f  a P D S  

tra in in g  program  fo r all n ew  law yers, to be im p lem en ted  before the start o f  an y  client 

representation, dates back to a conversation  I h ad  in  the early  19 70 s  w ith  the agency’s 

first director, B arbara  A llen  B ab co ck .76 Essentially, w e con clu d ed  that, m uch  like police

71 Appointments to “a Public Defender Service attorney” are contemplated by the Plan for Furnishing 
Representation to Indigents Under the District of Columbia Criminal Justice Act, effective March 1,
2009, available at http://www.dccourts.gov/dccourts/docs/cja_plan.pdf.

72 The only language in the PDS statute about courts appointing lawyers is contained in the following 
sentence: “The Service shall establish and coordinate the operation of an effective and adequate 
system for appointment of private lawyers to represent persons described in subsection (a) of this sec­
tion, but the courts shall have final authority to make such appointments.” D.C. Code § 2-1602 (b)
(2007).

73 Id. at § 2-1602 (a)(1).
74 Id. at § 2-1602 (a)(2).
75 Id .
76 Following her service as PDS director, Barbara Babcock joined the Stanford Law School faculty, 

where she is now the Judge John Crown Professor of Law, Emerita. Professor Babcock was the first 
woman appointed to the Stanford Law School’s regular faculty and the school’s first woman to hold
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and fire departm ents that do n ot a llow  n ew  police officers and firefighters to begin  

th eir w o rk  until th ey  have com pleted  a period  o f  intensive tra in in g, ou r agency w o u ld  

not entrust the fate o f  o u r clients to new, inexperienced law yers w ith o u t first m aking 

sure th ey  w ere adequately  trained . A ccord ingly , w e appoin ted  a “tra in in g director” and 

designated other senior law yers to assist w ith  tra in in g; thus, the agency’s first tra in in g 

program  w as begun.

In  the early  19 70 s , the tra in in g program  lasted six w eeks, w hereas to d ay  it has been 

expan ded  to eight w eeks. A ccord in g  to the L E A A  descrip tion  o f  P D S  as an exem p lary  

pro ject, the p rogram  in the 19 70 s em phasized “ sem inars on law  and tactics in  particu ­

lar areas fro m  discovery, to suppression hearings, to cross-exam ination  to argum ent; 

sim ulated exercises and ro le-p layin g in  each skill area; backgrou n d  assignm ents o f  

substantive statu tory  and case law ; and preparation  o f  critique o f  w ritten  w o rk  and 

sim u lation  perform an ce.” 77 V id e o  replays w ere used so that n ew  law yers cou ld  study 

them selves on  tape and be critiqued  b y  experienced sta ff law yers. N ow , alm ost fo rty  

years later, the agency’s tra in in g program  continues to includ e these sam e com ponents, 

and it also covers n ew  m atters such as scientific evidence and collateral consequences o f  

convictions. In  add ition , to d ay  the agency has a digital electron ic m oot cou rtroom  and 

an ad jo in in g  tra in in g room , neither o f  w h ich  w ere available in the 1970s.

D u rin g  the P D S  tra in in g program , new  law yers are in trod uced  to the Trial D iv is io n ’s 

“ C lien ts ’ B ill o f  R ig h ts” (B O R ). D esp ite  its nam e, this d ocu m en t w as not developed 

to  be given  to clients; instead, it is g iven  to the agency’s law yers to in fo rm  th em  o f  

w h at clients should  be able to expect w h en  represented b y  a P D S  law yer.78 In  som e 

respects, the B O R  resem bles defense fu n ctio n  p erform an ce standards developed b y  the 

A B A  and N L A D A ;79 b ut in  other respects the B O R  is d ifferent fro m  these national 

standards. L ik e  national standards, the B O R  states that “ [c]lients are entitled  to have 

th eir law yers investigate th eir cases th orou g h ly  in c lu d in g  v iew in g  evidence in  the 

govern m ent’s possession, v is itin g  the scenes o f  offenses w ith  w h ich  th ey  are charged, 

and id en tify in g  and h irin g  experts i f  w arranted  b y  the case.” 80 B u t un like national 

standards, the B O R  also provides that “a client is entitled  to have all in form ation  about

an endowed chair. She is known for her research of the history of women in the legal profession and, 
in particular, for her research into the life of California’s pioneering female lawyer and inventor of the 
public defender, Clara Foltz. See, e.g., Barbara Babcock, Woman Lawyer: The Trials o f C la ra  
F o ltz  (2011); and Barbara Babcock, Inventing the Public Defender, 43 Am. Crim. L. Rev. 1267 (2006).

77 An Exemplary Project, supra note 59, at 29.
78 A  copy of the BO R form is reproduced in Appendix A.
79 See, e.g., supra note 13, Chapter 1 and supra note 30, Chapter 2.
80 Compare, for example, ABA Defense Function  Standards, supra note 13, Chapter 1, Std. 4-4.1 (a):

Defense counsel should conduct a prompt investigation of the circumstances of the case and 
explore all avenues leading to facts relevant to the merits of the case and the penalty in the 
event of conviction. The investigation should include efforts to secure information in the 
possession of the prosecution and law enforcement authorities.
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a case’s h istory  and future proceed ings, deadlines, dates, etc ., reflected on  and in  the 

P D S  case jacket so that read ily  d iscern ible fro m  the client’s jacket are the procedural 

h isto ry  o f  the case, and action  needed to be taken im m ed iate ly  . . .  .” 81 T h e B O R  is also 

used in  evaluating law yer perform ance, as expla ined later.82

T h e P D S  em phasis on  tra in in g is n ot con fin ed  to its in itial eight-w eek  tra in in g 

program . W h en  law yers begin  client representation, th ey  are assigned to Trial Practice 

G ro u p s (T P G s)  that m eet b im o n th ly  and in  w h ich  instruction  alternates betw een sub­

stantive law  and trial skill exercises. T P G s  also furn ish  an o p p o rtu n ity  fo r  law yers to 

discuss w ith  others the cases on  w h ich  th ey  are w o rk in g . T ra in in g  is som etim es further 

enh anced th rough  co-counsel arrangem ents in  crim inal and ju ven ile  court cases. Som e 

co-counsel arrangem ents are ju st fo r  trial purposes, w hereas others last th roughou t the 

agency’s representation o f  the clien t.83

In  add ition , there is a one-w eek tra in in g p rogram  fo r Trial D iv is io n  law yers transferred 

fro m  ju ven ile  cou rt to the fe lo n y  crim inal court, and n ew  appellate law yers also attend 

a one-w eek tra in in g program . There is even a tech n o lo gy  tra in in g program  and space 

fo r  tech n o lo gy  tra in in g .84 M oreover, tra in in g is n ot con fin ed  to the agency’s legal 

sta ff— there is a three-w eek tra in in g  p rogram  fo r n ew  P D S  sta ff investigators and a 

one-w eek tra in in g  program  fo r new  interns and law  clerks.

Finally, there are several annual tra in in g program s p rod uced  b y  P D S  fo r sta ff law yers 

and the private law yers w h o  accept court-assigned cases. These include an annual tw o- 

day  C rim in a l Practice Institute and a Forensic Science C on feren ce that deals w ith  to p ­

ics such as D N A , fingerprin ts, ballistics, and crim e scene reconstruction . A lso , du ring 

the sum m er there is a series o f  tw ice-w eekly  lectures on  new  topics in  crim inal law.

81 While this requirement makes excellent sense, it is not typical of requirements in national defense 
performance standards. However, the requirement is reminiscent of those imposed on solicitors in 
England and Wales who seek certification from the Legal Services Commission to provide defense 
representation. See Norman Lefstein, In Search o f Gideons Promise: Lessons from England and the Need 
fo r Federal Help, 55 H astings L. Rev. 835, 871-875 (2004) [herinafter Lefstein, In Search o f Gideons 
Promise].

82 See infra note 88 and accompanying text.
83 Co-counsel arrangements are most commonly used in complex Felony I cases and in cases heard on 

an accelerated basis. When this occurs, the emphasis is not on training (because the lawyers already 
are experienced) but is intended to ensure that quality defense services are provided.

84 The NLADA evaluation of PDS describes the technology facilities as follows:
PDS maintains a technology training room designed in classroom style with 12 PCs at mul­
tiple workstations and with an overhead projector system that allows the staff technology 
trainer to project images on a large screen for all students to follow the offered instruction.
In addition to organized classes available to all PDS staff, the technology trainer also has the 
capacity to send out short, specific subject matter technology training programs through the 
e-mail system to one or more designated employees. Training may be offered as a subject 
matter class, a unit wide or user group program, or on a one-on-one basis.

NLADA H altin g Assembly Line Justice, supra note 61, at 45 n. 61.
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Supervision

A ll P D S  law yers w h o  provid e trial-level representation in  fe lo n y  and ju ven ile  delin ­

qu en cy  proceed ings are closely  supervised, except fo r  about tw en ty  o f  the agency’s 

m ost experienced law yers qualified  to h andle F e lo n y  I cases. The supervision  o f  law yers 

is overseen b y  the ch ie f o f  the trial d ivision , w h o  is assisted b y  a d ep u ty  trial ch ie f and 

tw elve lin e supervisors. A lso , every  day o f  the w eek  (except Sund ays), P D S  designates a 

“su pervisor-on -d u ty” so that i f  a law yer’s regular supervisor is unavailable, a senior-level 

person  can be reached i f  em ergen cy advice is needed.

T o  have su fficient tim e to provid e adequate supervision  and m en torin g, supervisors are 

responsible fo r  no m ore th an  three to fo u r law yers, and the supervisors carry  reduced 

caseloads o f  tw elve to  fifteen  fe lo n y  cases. The trial ch ie f m eets b iw eekly  w ith  all super­

visors and, “ based u p on  agency goals and assessm ents o f  the supervisors, [the agency] 

adjusts w o rk lo ad  th rough  the case assignm ent process.” 85 Supervisors are substantially  

able to track  the w o rk  o f  th eir supervisees through  the agency’s electron ic case-tracking 

system .

N orm ally , new  law yers begin  at P D S  b y  representing clients charged in  “fe lo n y” 

ju ven ile  d e lin q u en cy  cases. The supervision  o f  these law yers em phasizes “extensive 

in struction  on  h o w  to investigate cases (done in  team s o f  tw o law yers . . .  ), prepare 

cases fo r  trial; draft and file appropriate m otion s; litigate m otion s fo r  ad ju d icatory  

hearings; and prepare/present appropriate d isposition  argum ents and alternative 

p lacem en t recom m endations.” 86 Typically , o f  the approxim ately  ten  law yers assigned 

to  the agency’s ju ven ile  practice, one serves as ch ie f o f  the section, three are supervisors 

w ith  reduced caseloads, one is a perm anent ju ven ile  practice attorney, and six are sta ff 

law yers w h o  started at the agency w ith in  the preced ing tw elve m onths.

T o  ensure that supervised law yers are exposed to a range o f  experienced law yers, P D S  

supervisors u sually  are rotated am on g supervisees every  six m onths. The transfer o f  

ju n io r law yers fro m  one supervisor to another is facilitated  b y  the use o f  the agency’s 

“ L aw yer D eve lo p m en t P lan ” (L D P ), w h ich  is a w ritten  evaluation  fo rm  com pleted  b y  

the ou tgo in g  supervisor and given  to the law yer’s n ew  supervisor.87 T h e L D P  assess­

m ent includes the p erform an ce o f  s ta ff law yers m easured against goals listed in the 

B O R  fo rm .88 F or exam ple, A rtic le  5 o f  the B O R  states that

[a]ll clients are entitled  to in -person  m eetings w ith  th eir law yers, in c lu d in g  

p ro m p tly  after th eir in itia l appearance in  court. A t an in itial m eetin g a

85 Id. at 12.
86 NLADA H altin g Assembly Line Justice, supra note 61, at 17.
87 A copy of the LDP form is reproduced in Appendix B.
88 The BO R— Clients’ Bill of Rights form— is also discussed at supra notes 78-82 and accompanying

text.
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client can expect an in -d epth  interview , regarding his/her life  and the facts 

and circum stances o f  the case, as w ell as an exp lan ation  o f  the attorney- 

client priv ilege, h ow  the crim in al/juven ile  case w ill proceed , the stages o f  

the case . . A fte r  the in itial client v isit, incarcerated clients are entitled  to

be seen an y  tim e there is a sign ificant developm ent in  the case . . C lien ts

are entitled  to have notes o f  the topics covered d u rin g  the attorney-client 

visits taken and dated.

T h e L D P  evaluation  fo rm  requires supervisors to assess law yers in  response to “ C lie n t 

C o n tac t (in itial/frequency)” and “ O rgan ization  o f  files,” am on g m an y  other factors. 

T h e L D P  also contains space fo r the supervisor to  list “ G O A L S  F O R  N E X T  T H R E E  

M O N T H S ” and “A C T I O N  P L A N  F O R  I M P R O V E M E N T  G O A L S .”

Caseloads

A s stated in  N L A D A ’s 2008 report, “ P D S  sim p ly  does n ot accept cases if, in  do in g 

so, th ey  w o u ld  h arm  a client and/or p u t an attorn ey in  breach o f  her ethical d u ty  to 

provid e com petent representation due to case overload.” 89 T o  achieve this ob jective, the 

agency does not adhere to annual n u m eric caseload standards b ut instead focuses on 

current caseloads and w h eth er or n ot sta ff law yers are able to  provid e q u ality  represen­

tation  to th eir clients.

T h e P D S  approach , unch anged  since 19 7 0  w h en  the agen cy w as fo un d ed , is consistent 

w ith  the A B A ’s ethics o p in io n  on  caseloads: “ T h e R u les [o f Professional C on d u ct] 

do  not prescribe a fo rm u la  to be used in  determ in in g w h eth er a particu lar w ork load  

is excessive . . .  . A lth o u gh  such standards [on num erical caseload lim its] m a y  be 

considered, th ey  are n ot the sole factor in  determ in in g w h eth er a particu lar w ork load  

is excessive.” 90 The o p in ion  then lists various factors to consider in  assessing a law yer’s 

current caseload, w h ich  is exactly  w h at P D S  does. Besides the q u ality  o f  representa­

tio n , P D S  considers factors such as the litigation ’s com plexity, speed at w h ich  cases 

tu rn  over, available su pport services, as w ell as other sta ff law yer responsib ilities.91 

A d d itio n al factors in  assessing the caseloads o f  s ta ff attorneys include the relative lack

89 NLADA H altin g Assembly Line Justice, supra note 61, at ii.
90 ABA Formal Op. 06-441, supra note 36, Chapter 2, at 4. See also ABA E igh t Guidelines, supra note 

76, Chapter 2, at 8-9: “Consistent with prior ABA policy, these Guidelines do not endorse specific 
numerical caseload standards, except to reiterate a statement contained in the commentary to existing 
principles approved by the ABA: ‘National caseload standards should in no event be exceeded.’” The 
reference to national caseload standards refers to those adopted in 1973 by the National Advisory 
Commission on Criminal Justice Standards and Goals. See supra notes 91-99 and accompanying text, 
Chapter 2.

91 See NLADA H alting Assembly Line Justice, supra note 61, at ii. The PDS approach to caseloads 
is similar to the way that CPCS deals with the caseloads of its lawyers. See supra text immediately 
following note 37.
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o f  open d iscovery  in  the D istrict o f  C o lu m b ia ,92 as w ell as the m ix  o f  serious fe lon y  

cases h and led  b y  agency’s trial d ivision  law yers. This last factor is especially  im p ortan t 

because P D S  represents “approxim ately  80%  o f  the F e lo n y  1 cases (e.g., h om icid e, rape) 

and the m ajo rity  o f  those offenses w ith  m an d ato ry  sentences and possib le life  sentences 

(e.g. arm ed  carjacking, arm ed k id n ap p in g , arm ed rob bery).” 93

P D S  develops a schedule each m on th  o f  the dates each sta ff law yer w ill go to court 

so that judges m igh t appo in t th em  in d iv id u a lly  to several new  cases. T h us, as noted  

earlier, appoin tm ents are m ade to sta ff law yers in  th eir in d ivid u al capacity, n ot to the 

P u b lic  D efen d er Service as an agency.94 H ow ever, i f  a s ta ff law yer is deem ed unable to 

accept n ew  assignm ents due to the law yer’s ex isting caseload, the law yer’s nam e w ill be 

rem oved fro m  the d u ty  d ay  list o f  available law yers, and the cases that the sta ff law yer 

w o u ld  have received w ill be directed either to other P D S  sta ff law yers or to m em bers o f  

the private bar. The decision  to rem ove a sta ff law yer’s nam e fro m  the list o f  available 

law yers to accept n ew  cases is an in frequent occurrence and m ade o n ly  after consulta­

tio n  w ith  the law yer’s supervisor. F or the vast m ajo rity  o f  sta ff law yers, this occurs o n ly  

once or tw ice a year at the m ost.

T h e P D S  approach  to caseloads and the num bers o f  cases h an d led  b y  sta ff law yers can 

be furth er sum m arized as follow s:

■  P D S  is com m itted  to “vertical representation,” and thus the sam e attorney repre­

sents the client th roughou t the life  o f  the case at the trial level. E ven  w h en  law yers 

m ove fro m  Ju ven ile  C o u rt  to representing adults in  fe lo n y  cases, the law yers retain 
their ju ven ile  cases.95

■ N e w  P D S  law yers assigned to h andle ju ven ile  cases typ ica lly  have about ten  “fe lo n y” 

ju ven ile  d e lin q u en cy  cases; the n u m b er o f  cases is relatively lo w  fo r  several reasons: 

the law yers are new, the law yers con d u ct investigation  in each other’s cases, m ost o f  

the clients are in  custody, and the cases are subject to a 30-d ay  speedy trial righ t.96

■ W h en  these law yers m ove to general fe lo n y  practice, usually  d u rin g  th eir second 

year at the agency, “the target caseload fo r  the law yers is 20  to 30 pretrial cases.” 97

92 Id. at 12.
93 Id. at 11.
94 See supra note 71 and accompanying text.
95 NLADA H altin g Assembly Line Justice, supra note 61, at 22. I f  a staff lawyer resigns from PDS, 

the agency accepts responsibility for the client’s case, and thus the case is normally transferred to 
another PDS staff lawyer. This is the only time that a case at the trial level is transferred from one 
lawyer to another. Also, since its inception, PDS staff lawyers represent only one codefendant in mul­
tiple defendant cases. The emphasis on vertical representation and representing only one of multiple 
codefendants is similar to the practice of CPCS. See supra notes 18-20 and accompanying text.

96 NLADA H altin g Assembly Line Justice, supra note 61, at 12.
97 Id .
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■ The sta ff law yers w h o  provid e representation in  cases that are part o f  the A ccelerated  

F e lo n y  Trial C alend ar, w h ich  involve potential life  sentences and are subject to a 

10 0 -d a y  speedy trial rule, “are n ot to exceed 25 pre-trial cases . . .  .” 98 This enables the 

agen cy to m aintain  p arity  w ith  the caseloads o f  its prosecutor counterparts.

■  The caseloads o f  sta ff law yers h an d lin g  F e lo n y  I offenses, w h ich  are subject to life 

sentences w ith o u t parole (death pen alty  offenses in  other ju risd iction s), “are n ot to 

exceed 20  pre-trial cases at this practice level.” 99 This n u m b er o f  cases also enables 

the agency to m aintain  caseload p arity  w ith  its prosecution  counterparts.

■  W h ile  there are variations am on g in d ivid u al law yers, on  an annual basis a P D S  

law yer h an d lin g  fe lo n y  cases w ill close in  the range o f  1 1 0 - 1 2 0  cases p er an num ; 

sta ff law yers h an d lin g  “fe lon y” ju ven ile  d e lin q u en cy  cases w ill close approxim ately  

180  cases per annum .

Private Assigned Counsel

T he app o in tm ent o f  private crim inal defense practitioners has been essential in  

en ab lin g  P D S  to control the caseloads o f  its sta ff law yers. Sim ilarly, C P C S  in 

M assachusetts w o u ld  n ot be able to m ain tain  control o f  the caseloads o f  its pu b lic  

defenders w ith o u t substantial partic ipation  o f  private defense law yers th rough ou t the 

state.100 There are a n u m ber o f  differences, how ever, in  the structure fo r p rovid in g  

defense services am on g private practitioners in  the tw o ju risd iction s. In  D .C .,  judges 

decide w h eth er law yers are qualified  to be appo in ted  to cases, retain auth ority  to 

app o in t law yers to specific cases, and approve vouch ers fo r  com pensation  subm itted  

b y  assigned counsel. In  M assachusetts, judges are not in vo lved  in  the certification  o f  

private law yers to provid e representation, n o r are th ey  engaged in  the day-to-d ay  ap­

p o in tm en t o f  law yers to cases or in  the approval o f  th eir vouch ers fo r  com p en sation .101 

In  add ition , M assachusetts has a com prehensive p rogram  to provid e m en torin g and 

supervision  to private counsel w h o provid e defense services,102 whereas no program  o f  

this k in d  exists in  D .C .

T he m ost im p ortan t features o f  the assigned counsel p rogram  in D .C . are outlined

b elo w :103

98 Id. at 13.
99 Id .
100 See supra note 40 and accompanying text.
101 See supra text accompanying notes 16-17 and 40-47.
102 See supra text immediately following note 43.
103 The description of the assigned counsel program that follows is based upon discussions with PDS 

personnel mentioned previously (see supra note 53) and on the materials listed hereafter: Plan for 
Furnishing Representation to Indigents Under the District of Columbia Criminal Justice Act,
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■ A fte r  the D efen d er Service O ffice  (D S O ) o f  P D S  determ ines eligibility, D S O  

prepares a suggested list o f  law yers to be appo in ted  to specific cases. Som e judges 

accept D S O ’s suggested list o f  law yers to be appo in ted  to specific cases, w hereas 

other ju dges m ake changes to D S O ’s recom m endations.

■  The law yers elig ible fo r  app o in tm ent are n o rm ally  draw n fro m  one o f  fo u r groups: 

P D S  sta ff law yers; private assigned counsel w h o are m em bers o f  the approved 

C rim in a l Ju stice  A ct (C JA ) p a n e l;104 pro  bono law yers fro m  private law  firm s w ho 

have been approved  fo r app o in tm ent and w h o  agree to serve w ith o u t com pensa­

tion ; and students fro m  D .C . law  schools w h o  q u alify  u n d er a student practice rule.

■  In  order to becom e a panel law yer, an application  m ust be com pleted  and subm it­

ted to the Su p erior C o u rt. The app lication  fo rm  consists o f  tw en ty  questions and 

seeks in form ation  about a variety  o f  subjects, in c lu d in g  the law yer’s education , 

w o rk  experience, litigation  and cou rtroom  experience, p rio r crim inal h istory  or 

d isc ip lin ary  com plaints fro m  ju risd iction s in w h ich  the applicant is adm itted , and 

nam es o f  Su p erio r C o u rt  officials fam iliar w ith  the ap p lican t’s w ork . A p p lication s 

are review ed b y  a “ C J A  Panel A d v iso ry  C o m m itte e” com posed  o f  tw o m em bers 

designated b y  the D irecto r o f  P D S , tw o m em bers designated b y  the President o f  the 

Sup erior C o u rt  Trial Law yers A ssociation , one m em ber designated b y  the President 

o f  the D .C . A ssociation  o f  C rim in a l D efen se Law yers, and three non -in stitu tion al 

m em bers designated b y  the Sup erior C o u r t ’s ch ie f judge. T h e ad visory  com m ittee 

m akes recom m endations to the Su p erio r C o u r t ’s “ C J A  Panel Im plem en tation  

C o m m itte e ,” consisting o f  tw elve A ssociate Ju d g es and one M agistrate  Ju d g e , w h ich  

decides on  the final m em bersh ip  o f  the C JA  panel.

■  The current C J A  panel w as approved in  Ja n u a ry  2 0 10 . O f  the 431 applicants w ho 

app lied  fo r service on  the C J A  panel, 222 w ere approved  as qualified  fo r app o in t­

m ents to all types o f  cases, and an add itional 46  law yers w ere approved  fo r m isde­

m ean or representation only. T h e Su p erio r C o u rt  p lans to approve anew  the C JA  

panel every  fo u r years.

effective March 1, 2009; Report of the Superior Court Criminal Justice Act Panel Implementation 
Committee, Jan. 2010; Report of the Superior Court Family Oversight Committee, Jan. 2010;
CJA  Panel Application; Superior Court of the District of Columbia, Criminal Division, Attorney 
Practice Standards for Criminal Defense Representation; Superior Court of the District of Columbia 
Administrative Order 10-02 (Re-establishment of the Criminal Justice Act Panel of Attorneys); 
Administrative Order 10-01 (Re-establishment of Family Court Attorney Panels); Administrative 
Order 09-06 (CJA and CCAN Fee Schedule); Administrative Order 09-05 (CJA Guideline Fees 
for Superior Court Cases); Administrative Order 05-03 (CJA Panel Advisory Committee); and 
Administrative Order, 04-09 (Increases Yearly Cap for CJA and CCAN Vouchers to $135,200).

104 Non-CJA panel attorneys may be appointed only in “exceptional circumstances” when the appointing 
judge documents the reasons for doing so.
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■ Law yers accepted as C J A  panel m em bers m ust agree to com plete eight hours o f  

con tin u in g  legal ed u cation  related to in d igen t defense, and th ey m ust prom ise 

to co m p ly  w ith  the Su p erio r C o u r t ’s “A tto rn ey  Practice Standards fo r  C rim in a l 

D efen se R epresentation .” T h e standards, w h ich  cover the attorney-client relation­

ship, pretrial responsibilities, hearings, trial p reparation , and postcon viction  

advocacy, are in tend ed to ensure the provision  o f  “q u ality  legal representation.” 

W h ile  d isc ip lin ary  action  against defense counsel is alw ays possib le in  the event o f  

m iscond u ct in p ro v id in g  defense services, sanctions fo r v io lations are n ot specified.

■  Private assigned law yers are com pensated  at the rate o f  $65 per hour, regardless o f  

w h eth er the representation is p rovid ed  in ju ven ile , m isdem eanor, or fe lo n y  cases.

F o r m isd em eanor cases (in clu d in g ju ven ile  d e lin q u en cy  offenses that w o u ld  be a 

m isd em eanor i f  com m itted  b y  an adult), m ax im u m  com pensation  is $2 ,0 0 0  per 

case. F o r fe lo n y  cases (in clu d in g ju ven ile  d e lin q u en cy  offenses that w o u ld  be a 

fe lo n y  i f  com m itted  b y  an adult), m axim u m  com pensation  is $ 7 ,0 0 0  per case. These 

caps on  com pensation  can be exceeded fo r  extended or com plex representation 

u p on  approval o f  the ch ie f ju d g e  o f  the Su p erio r C o u rt.

■  A lth o u gh  there is no lim it on  the n u m b er o f  cases to  w h ich  law yers m ay  be ap­

p o in ted  over the course o f  a year, the annual am o u n t th ey  can be paid  is $ 135 ,20 0 , 

w h ich  is based u p on  2 0 0 0  h ours o f  w o rk  (20 00  hours x $65 per h ou r = $ 135 ,20 0).

C. Private Defender Program (PDP), San Mateo County, California
T he fu n d in g  o f  in d igen t defense in  C a lifo rn ia  is at the co u n ty  level, and the m ajo rity  

o f  counties rely p rim arily  u p on  staffed p u b lic  defender program s as the m eans o f  

d elivering services.105 D u rin g  the late 19 6 0 s, the B oard  o f  Supervisors o f  San  M ateo  

C o u n ty  considered establish ing a p u b lic  defender program  to fu lfill its requirem ent 

to provid e counsel fo r  the poor. A sk ed  fo r  its o p in io n , the B oard  o f  D irectors o f  the 

San  M ateo  C o u n ty  B ar A ssociation  objected, fearing th at the proposed  agency w o u ld  

lack  the necessary resources to m eet the dem ands th rust u p on  it. A s an alternative, the 

B ar A ssociation  “proposed  to establish and adm in ister the C o u n ty ’s in d igen t defense 

p rogram ,” 106 utilizing the talents o f  solo practitioners and sm all firm s w ith  expertise in

105 A list of all California county public defenders can be accessed on the website of the California 
County Public Defender Association, available at http://www.cpda.org/County/county.pdf.

106 A nnual Report Fiscal Year 2008-2009 to the Board of Supervisors San Mateo C ounty

7 (San Mateo County Private Defender Program) [hereinafter PDP A nnual Report]. Prior to 
establishment of the PDP, the system of defense in San Mateo County was entirely ad hoc, with 
lawyers frequently appointed because they happened to be in the courtroom and without regard to 
whether they had the requisite experience to provide representation in the cases to which they were 
assigned. Also, compensation claims of lawyers were often reduced by judges who were responsible
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crim inal law. The C o u n ty  accepted the B ar A ssociation ’s proposal, and the P D P  o f  San 

M ateo  C o u n ty  began operations in  F eb ru ary  1969. N ow , m ore than  fo rty  years later, 

the P D P  has developed into  a m odel assigned counsel p rogram , re ly ing exclusively  on 

ind epend ent private law yers.

U n lik e  M assachusetts and W ashin gton , D .C .,  there are no salaried fu ll-tim e pu b lic  

defenders in  San  M ateo  C oun ty . H ow ever, the P D P  has m an y  o f  the sam e attributes 

o f  the M assachusetts and D .C . program s, in  that the P D P  is ind epend ent, m onitors 

the caseloads o f  private law yers to ensure that th ey  are n ot excessive, requires tra in in g 

and m en torin g, and evaluates the q u ality  o f  the legal representation provid ed  b y  its 

law yers.107 T h us, the P D P  is an outstand ing illustration  o f  w h at the A B A  m eans in  

recom m en d in g “coord inated  assigned cou n sel” p ro g ram s.108

Organization of the PDP

Independence and Management

T he San  M ateo  C o u n ty  B ar A ssociation  is a n on p ro fit corp oration  governed b y  a 

fourteen -m em b er B oard  o f  D irectors. The P D P  is overseen b y  a ten -m em ber stand­

in g  com m ittee o f  the B ar A ssociation , k n o w n  as the “ Private D efen d er Program  

C o m m itte e ,” w h ich  reports to the B oard  o f  D irec to rs .109 The head o f  the P D P — its 

C h ie f  D efen d er— is h ired  b y  the B o a rd  o f  D irectors and reports to the B oard , w h ile  

also w o rk in g  closely  w ith  the Private D efen d er Program  C o m m itte e .110

for approving them. Id . at 6.
107 The mission statement of the PDP declares that its purpose “is to provide high quality legal repre­

sentation to every indigent person who has been entrusted to us by the San Mateo County Superior 
Court.” Id. at 1.

108 See ABA Providing Defense Services, supra note 8, Introduction, at 5-1.2 (b) (“Every system [of 
defense representation] should include the active and substantial participation of the private bar. That 
participation should be through a coordinated assigned-counsel system ... .”).

109 The committee is provided for in the by-laws of the San Mateo County Bar Association. Five of 
the committee members must have at least five years experience as PDP panel lawyers handling 
serious felony cases. Lawyers employed by the County Counsel’s Office and the San Mateo District 
Attorney’s Office are prohibited from serving as committee members.

110 The Chief Defender of the PDP is John Digiacinto. Myra Weiher serves as the program’s Assistant 
Chief Defender. I received considerable assistance from both during my visit to the PDP in January
2010, and I am grateful to them for the cooperation and help they provided to me. I also express 
thanks to the ten PDP panel lawyers and two members of the judiciary who agreed to be interviewed 
during my visit. I also express appreciation to James Bethke, Director of the Texas Task Force on 
Indigent Defense, who accompanied me on my site visit to the PDP. Information about the PDP that 
is not supported with footnote citations was acquired during the in-person meetings to which I refer 
or are contained either in the PDP A nnual Report (see supra note 106) or in the Private D efender 
Program A tto rn ey  M anual: Policies and Procedures f o r  Independent C o n tra c to r  
A ttorneys (2010) [hereinafter PDP A ttorn ey  M anual].
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In  add ition  to the C h ie f  D efend er, the P D P  sta ff consists o f  eleven persons: an 

E xecu tive  A ssistant to the C h ie f  D efend er, an A ssistant C h ie f  D efend er, a M an ag in g  

A tto rn ey  fo r  Ju ven ile  C o u rt  (delinquency and d epen d en cy cases) and fo r  P D P  

representation in  m ental health  cases, a C h ie f  Investigator, a C on tro ller, a Sen ior 

Bookkeeper, a B illin g  C oord in ator, and an O ffice M an ager assisted b y  three other staff. 

T h e P D P  is h oused  in  d ow n tow n  R e d w o o d  C ity , near the co u n ty ’s courts, and P D P  

law yers often  stop at the office, w h ich  has space fo r  th em  to m eet.

T h e P D P  is fu n d ed  b y  San  M ateo  C o u n ty  pursuan t to a contract executed betw een the 

co u n ty  and the San  M ateo  C o u n ty  B ar A sso c iatio n .111 Besides listing  the types o f  cases 

fo r  w h ich  the P D P  w as responsible, the last contract betw een the parties contained 

provisions fo r a fixed  sum  to be pa id  to the B ar A ssociation  d u rin g  the first year o f  

the contract and autom atic increases in  the annual contract price to be either 4%  o f  

the previous year’s contract o r the con sum er price ind ex fo r the San  Francisco  area, 

w h ichever w as greater.

The contract also acknow led ged  u n certain ty  about the n u m b er o f  cases fo r  w h ich  

law yers w o u ld  be needed d u rin g  the en su in g five years, and hence the parties “agree 

to m eet, at the request o f  either party, to discuss an y  such concern  at the earliest 

possible tim e so as to determ ine w h eth er changes in  the term s o f  the A greem en t are 

necessary.” 112 A d d itio n al contract provisions covered “perform an ce benchm arks,” 

in clu d in g  attorney tra in in g, evaluations o f  attorneys, the h an d lin g  o f  client com plaints, 

attorney caseloads, in itial client m eetings, and co m m u n ity  outreach. F inally, the con­

tract required the P D P ’s C h ie f  D efen d er to subm it an annual report addressing each o f  

these and other subjects to the co u n ty ’s B oard  o f  Supervisors w ith in  n in ety  days after 

the en d  o f  each contract year.

PDP Lawyers

In  its A n n u al R ep o rt fo r  2 0 0 8 -2 0 0 9 , the n u m b er o f  P D P  law yers is listed as 115 , and 

the n u m ber o f  panel law yers to d ay  is substantially  unchanged. A lm o st all P D P  law yers 

are solo practitioners w h o  provid e representation in  m isdem eanor, felony, and juven ile 

d e lin qu en cy  and depen d en cy cases. H ow ever, five law yers devote th eir tim e to  assisting 

other P D P  law yers w ith  m otion s and h an d lin g  extraord inary  w rits, and one law yer d i­

vides h er tim e betw een these specialized legal activities and trial w o rk .113 The size o f  the 

P D P  panel o f  law yers is based on  the program ’s “need fo r additional law yers [and] . . .

111 The last contract between the parties was from June 1, 2006, through June 30, 2011. See PDP A nnual 
Report, supra note 106, at Appendix B, which contains a copy of the agreement.

112 Id. at para. 3, Compensation.
n3 Appeals of cases handled by the PDP are taken by the California Appellate Project in San Francisco, 

whose website is available at http://www.capsf.org/.
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the current caseload and pro jections fo r  the fu tu re .” 114 P D P  law yers m ay  retain private 

clients w h ile  h an d lin g  cases fo r  the program , b ut on  average law yers spend approxi­

m ately  80%  o f  th eir tim e h an d lin g  P D P  cases. Invariably, there are m an y  m ore law yers 

seeking adm ission  to the P D P  th an  there are available openings, and thus the program  

is able to be selective in  add in g new  m em bers.

A d m ission  to the P D P  requires subm ission  o f  a w ritten  application  together w ith  a 

resum e. I f  deem ed appropriate, an in terv iew  w ill be h eld  w ith  the A ssistant C h ie f  

D efen d er and then  the C h ie f  D efender. C riteria  fo r  selection to the panel includ e the 

app lican t’s skill level, in form ation  obtained fro m  references and other persons w ith  

know led ge o f  the applicant, flu en cy  in a foreign  language, and an “evaluation  o f  the 

app lican t’s devotion  to  the representation o f  the in d igen t as opposed  to a sim ple desire 

to supplem ent his o r h er in com e.” 115 B o th  adm ission  and rem oval fro m  the P D P  

panel is entrusted  to the C h ie f  D efender. Besides d isc ip lin ary  proceed ings, reasons fo r 

rem oval can includ e the fo llow in g :

Failure to handle assigned cases in  a satisfactory and professional m anner;

V io la tin g  professional ethics; . . .

Failure to co m p ly  w ith  the rules, regulations or policies o f  the Private

D efen d er Program ;

Failure to attend m an d atory  tra in in g sem inars and program s . . .  . 116

A ccord in g  to the C h ie f  D efend er, u sually  at least one m em b er o f  the P D P  panel is 

rem oved each year.

P D P  law yers reflect substantial d iversity  in  defense experience, gender, ethnicity, and 

racial com position . Ju st over h a lf  o f  the law yers have m ore than  fifteen  years o f  experi­

ence; the rest o f  the panel range in  experience fro m  under five years (18 law yers); five 

to  ten years (22 law yers); and ten  to fifteen  years (10  law yers). Forty-n in e o f  the law yers 

(43%  o f  the total panel) have experience either as dep u ty  prosecutors (26 law yers) or 

w ith  p u b lic  defender program s (23 law yers). Seventeen law yers (15%  o f  the panel) are 

m em bers o f  a racial m in o rity ; 38 law yers are w o m en  (33% o f  the panel); and 17  law yers 
are fluent in  S p an ish .117

T h e P D P  is assigned to provid e representation in  all cases in  w h ich  the San  M ateo  

C o u n ty  courts determ ine that persons are elig ib le fo r  legal representation due to their 

in ab ility  to afford  counsel. The panel law yer selected to provid e representation is

114 PDP A tto rn ey  M anual, supra note 110, at para. 2.2.3 a.
n5 Id. at para. 2.2.3 d.
us Id. at para. 2.2.3 a., b., d., e.
n7 PDP panel lawyers also are fluent in fourteen additional languages— Byelorussian, Cantonese, 

Catalan, Czech, Dutch, French, German, Hebrew, Hindi, Italian, Polish, Russian, Tamil, and 
Ukrainian. PDP A nnual Report, supra note 106, at 13.
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d eterm ined b y  P D P  m anagem ent, w h ich  m atches the seriousness o f  the case w ith  the 

experience o f  the law yer w h ile  also tak in g into  account the n u m b er o f  previous assign­

m ents to the law yer d u rin g  the recent past. T h us, judges in  San  M ateo  C o u n ty  are not 

in vo lved  in m ak in g  decisions about law yers to app o in t to specific cases.118

A lth o u g h  the P D P  is com m itted  to  vertical representation, exceptions are m ade fo r ar­

raignm ent calendar courts in w h ich  fe lo n y  and m isd em ean or defendants appear fo r  the 

first tim e .119 In  m isd em ean or cases, arraignm ent calendar law yers are rotated daily, and 

law yers w h o  attend these arraignm ents m a y  retain up to five cases in w h ich  th ey  ap­

pear. In  fe lo n y  cases, arraignm ent calendar law yers do n ot rotate, and the panel law yers 

do not retain the cases in  w h ich  th ey  appear. Instead, the law yers provid e tem p orary  

representation at the arraignm ent, fo llo w in g  w h ich  P D P  m anagem ent p ro m p tly  as­

signs the case to a P D P  law yer.120

T h e fee schedule fo r P D P  law yers is sign ifican tly  m ore com plex than  the h o u rly  fees 

p a id  to private law yers in either M assachusetts o r D .C .,  121 because the P D P  uses a 

com bin ation  o f  h o u rly  fees and flat fees fo r  various events in  w h ich  law yers partici- 

p a te .122 T o  illustrate, in  a rou tine m isd em eanor or fe lo n y  case, i f  a law yer provides 

representation in  a ju ry  trial, the law yer w ill be paid  $125  p er h o u r and w ill also be 

elig ible fo r  “preparation  fees” fo r  w o rk  spent in  advance o f  trial at the rate o f  $26 0  

per day. These fees w ill be in  add ition  to other fees the law yer w ill have earned du ring 

earlier stages o f  the case in  w h ich  representation w as provided . A ll serious fe lo n y  cases 

are paid  on  an h o u rly  basis, ranging fro m  $95 per h o u r to  $165 per hour, depend ing 

on the charges. These h o u rly  rates are the sam e fo r in -court and o u t-o f-co u rt w ork , 

and no caps are p laced  on  the am ou n t o f  com pensation  th at can be paid  to counsel on 

an y given  case. The fee schedule also contains special p rovisions fo r “extraord inary  fee 

requests,” w h ich  are h an d led  either b y  m anagem ent or b y  a P D P  Special L itigatio n  Fee 

C o m m ittee .

118 Thus, the practice in San Mateo County is similar to Massachusetts, because there, too, judges are 
not involved in selecting lawyers to be appointed to cases. Also, as in Massachusetts, compensation 
claims submitted by PDP lawyers are approved by administrators, not by judges. See supra note 16-17 
and accompanying text and supra note 47.

n9 Similar to the CPCS in Massachusetts and PDS in Washington, D .C., a separate PDP lawyer is 
appointed for each codefendant in a multiple-defendant case. Because PDP lawyers are independent 
contractors, conflicts of interest among PDP lawyers are avoided.

120 There are a number of provisions in the program’s Attorney’s Manual designed to ensure that clients
are effectively represented. Consider, for example, the following: “Only those lawyers possessing ex­
tensive felony and misdemeanor experience will be selected for assignment to in-custody arraignment 
calendars . . No felony cases will be closed on an arraignment calendar at which the client is making
his or her initial court appearance.” PDP A tto rn ey  M anual, supra note 110, at para. 3.1.3.

121 See, e.g., supra notes 46-47 and accompanying text for the assigned counsel fee structure in 
Massachusetts.

122 See PDP A nnual Report, supra note 110, at Appendix E, which contains the program’s complete fee 
schedule.
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Ensuring Quality

Investigations

In  m an y  assigned counsel program s, law yers m ust seek court perm ission  to retain 

an investigator, fun d s to do so are lim ited , and requests are n ot alw ays granted . A s a 

result, law yers often  are d iscouraged even fro m  asking fo r investigative assistance. In  

contrast, the P D P  has its ow n  C h ie f  Investigator, stron gly  encourages the use o f  inves­

tigators, and prides itse lf on  n ever refu sing a law yer’s request to retain an investigator 

regardless o f  w h eth er the case is a felony, m isdem eanor, o r ju ven ile  case.123 T o  obtain  

an investigator, P D P  law yers subm it a w ritten  request to the P D P ’s C h ie f  Investigator, 

and thus ju d ic ia l perm ission  to h ire an investigator is n ot required .124

A ccord in g  to its 2 0 0 8 -2 0 0 9  A n n u a l R ep o rt, th irty-six  private investigators, all 

in d epend en t contractors, p erform ed  services fo r  P D P  law yers and th eir clients. 

Investigators are com pensated  on  an h o u rly  basis so th ey  have an incentive to  spend as 

m uch  tim e as necessary on  th eir assigned cases. P D P  p o licy  is to perm it law yers to se­

lect the investigator th ey  prefer w h en ever feasible. A  passw ord-protected  P D P  w ebsite 

show s law yers w h ich  o f  the program ’s investigators are available to accept assignm ents. 

Investigators are organized into team s depen d in g on  the k inds o f  cases on  w h ich  th ey 

typ ica lly  w o rk , i.e ., h om icid e, m ajo r felony, felony, m isdem eanor, and cases requiring a 

Span ish -speaking investigator.

T o  facilitate the w o rk  o f  P D P  investigators, a listserv has been established through  

w h ich  th ey  can exchange in form ation  and ideas w ith  the program ’s C h ie f  Investigator 

and w ith  one another. A lth o u gh  C a lifo rn ia  does n ot require con tin u in g  ed ucation  to 

m ain tain  a private investigator’s license, the P D P  has instituted  m an d ato ry  tra in in g 

fo r  all o f  its investigators. In  add ition , the P D P  has begun a m en torin g  program  fo r all 

n ew  investigators w h en  th ey  begin  w o rk in g  on  P D P  cases.

123 The PDP also readily approves the retention of experts, because it has funds in its budget to cover 
the expense. Requests for experts are directed to the Chief Defender, the Assistant Chief Defender, 
or the Managing Attorney for Juvenile Court. Thus, defense counsel is able to avoid ex parte requests 
o f judges to approve expert witness expenses. In the past, the program has approved retaining experts 
from other parts of the country and even from abroad.

124 Also, in Massachusetts, private counsel division lawyers seek permission for investigators from CPCS, 
not from judges. In Washington, D .C., assigned counsel seeking to retain an investigator or expert 
must obtain court permission in an ex parte proceeding. See Plan for Furnishing Representation to 
Indigents Under the District of Columbia Criminal Justice Act, supra note 103, at para. D (9).
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Training

P D P  law yers m ust com plete m ore than  the tw en ty-five hours o f  con tin u in g  legal 

ed u cation  over a period  o f  three years required o f  all law yers in  C a lifo rn ia .125 H ow ever, 

du rin g  th eir first fu ll year w ith  the p rogram , P D P  law yers m ust “com plete 2 1 hours 

o f  relevant classes o r equ ivalent tra in in g . . .  .” 126 A fte r  th eir first year, the n u m b er o f  

required hours o f  ed ucation  or equ ivalent classes is reduced to fifteen  h ours per year.127

E ach  year, the P D P  conducts several o f  its ow n  m an d ato ry  tra in in g sem inars. Panel 

law yers unable to attend m an d ato ry  sem inars are required either to v ie w  a v id eotape or 

listen to an aud iotape o f  the program s in order to m ain tain  th eir e lig ib ility  to receive 

appoin tm ents to cases. D u rin g  2 0 0 8 -2 0 0 9 , m an d ato ry  sem inars dealt w ith  “N e w  Law s 

and R evision s fo r  2 0 0 9 ” and “V o ir  D ire .” In  add ition , the P D P  organizes and hosts a 

n u m b er o f  other sem inars fo r  panel m em bers w h o  m ay  attend w ith o u t cost. D u rin g  

2 0 0 8 -2 0 0 9 , fourteen  such program s w ere offered p ro vid in g  18 h ours o f  C L E  credit. 

F ive o f  the program s w ere designed fo r  ju ven ile  court practitioners.

Finally, each year, P D P  law yers m a y  draw  u p on  a fu n d  to be used fo r  “approved educa­

tion  and tra in in g program s th at are d irectly  related to  the types o f  cases he or she is 

h an d lin g  fo r  P D P  clients.” 128 The program  also covers the cost o f  panel law yers to jo in  

various defense-related organizations such as the C a lifo rn ia  A ttorn eys fo r  C rim in a l 

Ju stice , the C a lifo rn ia  P u b lic  D efen d ers A ssociation , and the N atio n a l A ssociation  o f  

C rim in a l D efen se Law yers.

Mentoring

A ll new  P D P  law yers are assigned m entors, w h o  are active panel law yers w ith  m ore 

than  ten years experience in  either crim inal and/or ju ven ile  defense representation. In  

add ition , m entors are assigned to law yers w h o transition  fro m  one panel to another 

(e.g., fro m  ju ven ile  to crim inal court) and w h en , in  the ju d g m en t o f  P D P  m anage­

m ent, a law yer has n ot h ad  su fficient trial experience w ith in  the p rio r three years. 

W h en  I visited  the P D P  in Ja n u a ry  2 0 10 , approxim ately  fifteen  panel law yers (about 

13%  o f  the total panel) w ere assigned to m entors.

T h e p rim ary  role o f  m entors is to m eet freq u en tly  w ith  th eir m entees, th orou g h ly  

review  w ith  th em  th eir cases, attend interview s and various types o f  hearings in  w h ich  

m entees provid e representation, and critique th eir perform ances. A ccord in g  to the 

P D P ’s “M en to r Program  M an u a l,” m entors are expected to “ be available b y  telephone

125 Website of the State Bar of California, available at http://mcle.calbar.ca.gov/.
126 PDP A tto rn ey  M anual, supra note 110, at para. 2.5.3.
127 Id.
128 PDP Annual Report, supra note 106, at 36. See also PDP A ttorney Manual, supra note 110, at 

para. 2.5.2.
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o r in  person  to consult w ith  the m entee on  an as-needed basis.” 129 Recently, the p ro ­

gram  w as strengthened b y  the add ition  o f  a senior P D P  law yer w ith  m ore th an  th irty- 

five years o f  experience, w h o  devotes all o f  his P D P  tim e to m en torin g law yers w h o 

have cases scheduled  to be tried  and observin g th em  in trial. M en tors also assist law yers 

w ith  practical m atters related to serving as a P D P  panel law yer such as the program ’s 

fee schedule, b illin g  procedures, and preparin g investigation  requests. T o  ensure the 

success o f  the m en torin g  p rogram , P D P ’s fee schedule com pensates m entors fo r  th eir 

efforts.

T he length  o f  tim e th at m entee law yers are assigned to a m en tor varies, as “ it depends 

entirely  on  the pace o f  the . . .  law yer’s progress.” 130 A  law yer in  his sixth year w ith  

the P D P  w h o  w as representing fe lo n y  defendants acknow ledged that he still h ad  a 

m entor w ith  w h o m  he m et to discuss his m ost serious cases. Sim ilarly , the M en to r 

Program  M an u al recognizes that the role o f  the m en tor m a y  va ry  depen d in g on  the 

specific needs o f  the m entee. The m anual also declares that the “ [t]he m entor/m entee 

relationship sh ou ld  be reflective o f  a relationship betw een colleagues or partners, 

not as betw een em ployee and supervisor.” In terview s o f  P D P  law yers w o rk in g  w ith  

m entors suggested that this goal w as being achieved. Several o f  the program ’s new er 

law yers com m en ted  th at th ey  relied h eavily  on  th eir m entors and that the P D P  felt like 

“fam ily ” because “everyone alw ays w as w illin g  to h elp .” The law yer added, how ever,

“ i f  yo u  m ess up , th ey  w ill tell yo u .” A n o th er law yer exp la in ed  that she “talks to her 

m entor constantly— m ore th an  her fam ily.” In  20 0 9 , fo r  the first tim e, m entees w ere 

asked to com m en t about th eir m entors th rough  an on line survey adm inistered  b y  P D P  

m anagem ent.

Performance Evaluations

E ach  year, the C h ie f  D efen d er and A ssistant C h ie f  D efen d er undertake an evaluation  

o f  each P D P  law yer. T h e criteria fo r  these evaluations are contained  in  the program ’s 

“ E valu ation  Standards,” w h ich  are p ub lish ed  as an appen d ix  to the P D P  A n n u al 

R ep o rt. T h e list o f  standards is com prehensive, con tain in g seventeen d ifferent areas fo r 

consideration , in c lu d in g  recogn ition  o f  legal issues in  assessing cases; legal research and 

use o f  pretrial m otion s; effective use o f  investigators and experts; w itness preparation ; 

case negotiations and sentencing; advocacy skills; ethics and in tegrity ; effective com ­

m u n ication  w ith  clients; interactions w ith  P D P  sta ff and cou rt personnel; and calendar 

m anagem ent.

T o  assist in  con d u ctin g evaluations, P D P  law yers are required to com plete an annual 

survey abou t the w o rk  th ey  p erform ed  d u rin g  the previous year. F o r exam ple, law yers

129 This document is an appendix to the PDP A ttorn ey  M anual, supra note 110.
130 PDP A nnual Report, supra note 106, at 32.
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m ust list all cases tried  d u rin g  the past year and th eir results, C L E  courses attended 

th at w ere n ot sponsored  b y  the PD P, and the legal research tools that th ey  used in  pre­

parin g m otion s, briefs, etc. Law yers also are asked to attach a “m o tio n  or b r ie f” th ey 

prepared d u rin g  the past year that is an exam ple o f  th eir ow n  w o rk  and that w as n ot a 

“can n ed” d ocu m en t developed fo r a p rio r case.131 The instruction  fo r this requirem ent 

explains that the “ b r ie f o r m otion  is to be an exam ple o f  yo u r w o rk , and y o u r w o rk  

alone. I f  yo u  have not subm itted  an y such d ocum en t in  the one-year period , please so 
indicate in  yo u r answ er to  the question .” 132

In  m akin g ju dgm en ts about the p erform an ce o f  P D P  law yers, the C h ie f  and A ssistant 

C h ie f  D efen d er take into  account the responses o f  law yers to the annual survey, w h eth ­

er the law yers attended C L E  program s in add ition  to those organized b y  the PD P, use 

o f  investigators, b illin g  records, and com plaints against the law yer, i f  any.133 T h e C h ie f  

and A ssistant C h ie f  D efen d er also attend trials and other proceed ings to m ake personal 

assessm ents o f  the skills o f  P D P  law yers. P D P  m entors also share w ith  the C h ie f  and 

A ssistant C h ie f  D efen d er th eir view s o f  the progress o f  their m entees.

T h e P D P  A n n u a l R ep o rt fo r  2 0 0 8 -2 0 0 9  explains that fo llo w in g  th eir m ost recent 

annual assessm ents the C h ie f  o r A ssistant C h ie f  D efen d er m et p erson ally  w ith  tw elve 

P D P  law yers to discuss various perform an ce issues.134 T h eir m ost frequen t concern  

dealt w ith  the apparent underuse o f  investigators b y  three law yers h an d lin g  crim inal 

cases and b y  five law yers p rovid in g  representation in ju ven ile  court. The issue w as 

review ed w ith  each o f  the law yers involved . A lso , a law yer assigned to his first serious 

fe lo n y  case d id  n ot seem  to be preparing the case appropriately. The case, therefore, 

w as reassigned to anoth er P D P  m em ber and a rem edial tra in in g program  w as insti­

tuted  fo r  the lawyer. In  add ition , a law yer w h o  w as h an d lin g  m isd em eanor cases failed 

to return his annual su rvey and w as suspended fro m  receiving n ew  appointm ents.

131 Id. at 40.
:32 Id.
:33 Each day an experienced felony lawyer is designated to be present at the PDP’s offices to serve as the 

“Officer of the Day.” The purpose of this program is to ensure that there is always someone available 
to answer client questions and to track complaints about PDP lawyers. During 2008-2009, 287 calls 
were received from clients, broken down as follows: 196 were general inquiries and questions; 83 per­
tained to relationship issues between PDP lawyers and clients; and 8 of the calls raised performance 
issues. In each instance of a complaint, the Assistant Chief Defender reviewed the documentation 
prepared by the Officer of the Day, and an inquiry was made of the PDP lawyer respecting the mat­
ter. In two instances, after investigation, the Assistant Chief Defender arranged for the lawyers’ cases 
to be reassigned to other panel members. As the Annual Report points out, given the volume of cases 
handled by the PDP, complaints against PDP lawyers surfaced in 0.03% of the cases in which the 
program was designated to provide representation. Id. at 43.

:34 Id. at 41.
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Caseloads

T h e B ar A ssociation ’s agreem ent w ith  San  M ateo  C o u n ty  requires that the P D P  p ro ­

vid e in form ation  each year in  its A n n u al R ep o rt about law yer caseloads:

The A ssociation  and C o u n ty  agree that the n u m b er and type o f  cases fo r 

w h ich  a law yer is responsible m ay im pact the qu ality  o f  representation ind i­

vid ual clients receive. W h ile  there are m an y  variables to consider, in clud in g 

the seriousness or com plex ity  o f  each case and the skill and experience o f  

the ind ividual lawyer, useful in form ation  m igh t be gathered fro m  an evalu­

ation o f  the caseloads o f  Private D efen d er Program  A ttorneys. T o  this end, 

the Private D efen d er Program  shall include the caseloads o f  each Private 

D efen d er Program  attorney b y  type o f  cases, as w ell as the average caseloads 

fo r the Private D efen d er Program  as a w h ole in  the annual report . . .  .135

T h e data reported b y  the P D P  are based on  a w eigh ted  caseload stu d y conducted  

am on g a group o f  P D P  law yers in  2 0 0 1 - 2 0 0 2 .136 The stu dy led to the program  

d eterm in ing m axim u m  num bers o f  various types o f  cases th at P D P  law yers cou ld  com ­

peten tly  h an d le over a tw elve-m onth  period , assum ing that th ey  w ere devotin g 10 0 %  

o f  th eir tim e to the representation o f  P D P  cases.137 A p p ro x im ate ly  every  tw o years, 

therefore, all P D P  law yers are required to estim ate the am ou nt o f  tim e th at th ey  devote 

to P D P  cases in  th eir law  practice. T h us, i f  a law yer devotes 80%  o f  his o r her tim e to 

P D P  cases, the m axim u m  num bers o f  various types o f  cases to w h ich  the law yer can 

be appoin ted  over tw elve m onths is reduced b y  20 % . T h e data presented in  the P D P ’s 

2 0 0 8 -2 0 0 9  A n n u a l R ep o rt show s that sligh tly  m ore than  60%  o f  P D P  law yers spent 

90%  or m ore o f  th eir tim e on  P D P  cases, so, fo r  these law yers, there is either no reduc­

tion  or o n ly  a m odest reduction  in the m axim u m  num bers o f  various types o f  cases to 

w h ich  the law yers m ay be appointed .

B ased  u p on  the program ’s 2 0 0 1 -2 0 0 2  w eigh ted  caseload study, the m axim u m  num bers 

o f  cases to w h ich  P D P  law yers are perm itted  to be appo in ted  are h igh er than  those 

recom m ended  in the 1973 N A C  stand ards.138 H ow ever, the overw h elm in g m ajo rity  o f

:35 Id. at Appendix 2, para. 10 d.
:36 For discussion of weighted caseload studies, see supra notes 6-46 and accompanying text, Chapter 6. 
:37 The specific maximum numbers of various types of cases that PDP lawyers can represent are as follows: 

misdemeanors— 450; misdemeanors involving domestic violence— 334; Felony 1 cases— 265; Felony
2 cases— 174; Juvenile Delinquency cases— 335; and Juvenile Dependency cases— 188. The PDP’s 
weighted caseload study was based upon the availability of i860 hours for casework per year. In report­
ing its data, the PDP does not give the names of lawyers, but instead each lawyer is given a number, 
and thus it is possible to determine the precise number and types of cases to which each lawyer was 
appointed during the fiscal year. See PDP A nnual Report, supra note 110, at 44-47 and Appendix G.

i38 For discussion of the NAC caseload standards, see supra notes 91-104 and accompanying text,
Chapter 2. The PDP Annual Report explains why it believes that its weighted caseload study came 
out with higher case limits than the NAC:
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P D P  law yers do n ot com e close to  reaching th eir target num bers o f  m ax im u m  cases.

In  fact, as noted  in the P D P ’s 2 0 0 8 -2 0 0 9  A n n u al R ep o rt, “the average P D P  law yer 

h an d led  o n ly  4 7 .2 4  percent o f  the targeted m axim u m s fo r all types o f  cases.” 139 M y  

ow n  review  o f  the P D P  data revealed that o n ly  13 o f  103 law yers exceeded 75%  o f  th eir 

targeted m axim u m s fo r all types o f  cases.140 O f  all law yers d u rin g  2 0 0 8 -2 0 0 9 , o n ly  one 

exceeded his targeted m axim u m , and the excess over 10 0 %  w as slight— o n ly  2.57% .

W h ile  the data in  the A n n u al R ep o rt is essential in  understand ing the program ’s case­

loads, m y  in terview s w ith  P D P  law yers w ere eq u ally  revealing. The ten  law yers w ith  

w h o m  I spoke represented a range o f  experience; som e w ere senior law yers w hereas 

others w ere relatively  n ew  to the program . I asked the law yers about th eir p en d in g  

caseloads, because I h ad  review ed the A n n u al R e p o rt and kn ew  the n u m b er o f  cases 

to w h ich  P D P  law yers w ere appo in ted  each year. W ith o u t exception , the law yers to ld  

m e that th eir caseloads w ere m odest and, in  the v iew  o f  several law yers in  a position  to 

com pare, substantially  ligh ter than  the caseloads typ ica lly  h an d led  b y  C a lifo rn ia  p u b lic  

defenders.

H ere is a sam ple o f  w h at I w as to ld  b y  the law yers I interview ed:

■  L aw yer 1 h ad  m an y  years o f  experience and h ad  previou sly  been a p u b lic  defender 

in  tw o d ifferent C a lifo rn ia  defender agencies. H e  reported  that his caseloads as a 

p u b lic  defender w ere m anageable but that he k n ew  o f  C a lifo rn ia  p u b lic  defenders 

w h o  w ere overw h elm ed, h an d lin g  as m an y  as 10 0  felonies at a tim e. H e  stated that 

he spent alm ost all o f  his tim e on  P D P  cases and that his current caseload was 

fifteen  to tw en ty  serious fe lo n y  cases. H e  added that he w orked  w ith  three or fo u r 

d ifferent investigators and h ad  an investigator assigned to v irtu a lly  all o f  his cases.

The most striking ... [reason] is the computer, which enables lawyers to do on-line research, 
create brief banks, produce template motions, and track their time easily. Other factors 
relate to the way criminal cases are handled in San Mateo County Superior Court. For 
example, rather than being required to handle one case at each pretrial conference or SCR 
[Superior Court Review], PDP lawyers are able to set three or four cases on the same calen­
dar, thus handling multiple cases in the same time as it would take to handle one. The fact 
that most of the courtrooms that handle criminal cases are within 100 yards of the County 
Jail also contributes to lawyer efficiency. The makeup of the PDP itself also contributes to 
the findings of the study. Because homicide-qualified PDP lawyers also handle misdemean­
ors and less serious felonies, they bring a wealth of experience to the process of defending 
our clients.

Id . at 46.
139 PDP A nnual Report, supra note 110, at 47.
140 I noted earlier that the number of PDP panel lawyers was listed as 115 in the program’s 2008-2009 

annual report. Data is reported on only 103 lawyers, however, because not all members of the panel 
were available to accept appointments during the fiscal year. Also, one lawyer was engaged full-time 
in mentoring less experienced lawyers as they prepared for trials, and five lawyers devoted their time 
to assisting lawyers with motions and extraordinary writs.
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■ L aw yer 2 h ad  been w ith  the P D P  fo r about three and o n e-h a lf years. H e  estim ated 

that his current p en d in g  caseload w as thirty, consisting o f  about ten  felonies and 

tw en ty  m isdem eanors.

■  L aw yer 3 started w ith  the program  six years earlier and w as n o w  h an d lin g  som e 

fe lo n y  cases in  add ition  to m isdem eanors. H e  estim ated  that he currently  had 

about th irty  cases, p ro b ab ly  about ten felonies, and tw en ty  m isdem eanors. W h ile  

observin g that few  panel m em bers ever leave the PD P, this law yer added that “the 

caseloads in the P D P  are w a y  low er than  in  P D  offices.”

■  L aw yer 4  w as a senior law yer w h o  graduated  fro m  law  school tw enty-six  years 

earlier. H e  had  been a p u b lic  defender in  a large C a lifo rn ia  c ity  fo r  fifteen  years 

and been w ith  the P D P  fo r fo u r years. H e  characterized his experience as a p u b lic  

defender as p erfo rm in g  “triage” because he “ cou ld  never dedicate enough  tim e

to . . .  [my] cases.” In  contrast, he said that w ith  the P D P  he cou ld  spend as m uch 

tim e as needed on  his cases and cou ld  also ask n ot to be appoin ted  to  new  cases.

H e  exp lain ed  that w h en  the P D P  calls, “the question  that I am  asked is w h eth er I 

am  available to  take a n ew  case.” This law yer ind icated  that he devoted  about 60%  

o f  his tim e to P D P  cases and h ad  about fifteen  to tw en ty  fe lo n y  cases, w hereas his 

p u b lic  defender caseload w as p ro b ab ly  about fifty  to sixty  fe lo n y  cases, w ith  som e 

law yers h avin g  as m an y  as seventy-five to e igh ty  cases. This law yer estim ated that 

i f  a C a lifo rn ia  defender h ad  adequate tim e to prepare and p rovid ed  representation 

in  a m ix  o f  serious and lesser fe lo n y  cases, the law yer cou ld  p ro b ab ly  close about 

n in ety  to  10 0  cases over a tw elve-m onth  period.

■  L aw yer 5 started his career as a p u b lic  defender b ut had  been w ith  the P D P  for 

nearly  fo rty  years, spen d in g nearly  10 0 %  o f  his tim e on  P D P  cases. A t the tim e o f  

m y  interview , he w as m en torin g  one law yer engaged in  ju ven ile  representation and 

also w as available to assist other law yers h an d lin g  ju ven ile  cases. In  add ition , he w as 

m en torin g  a law yer h an d lin g  a serious crim inal case. L aw yer 5’s personal caseload 

w as about tw en ty  m isdem eanors and ten to fifteen  ju ven ile  d e lin q u en cy  cases.

T he fo rego in g su m m ary  o f  conversations w ith  P D P  law yers w o u ld  be in com plete w ith ­

out n otin g  th at all o f  the law yers w ith  w h o m  I spoke w ere extrem ely  p ro u d  o f  the p ro ­

gram  and pleased to be a part o f  it. B ecause the law yers contro lled  th eir caseloads, had 

am ple investigative services, and w ere adequately com pensated , th ey w ere u nan im ous 

in  th eir b e lie f th at the P D P  h ad  ach ieved a m easure o f  success u n co m m on  am ong 

p u b lic  defense program s. A sked  w h eth er th ey  h ad  com plaints about the p rogram  or 

th ou gh t there w ere areas in  need o f  im p rovem ent, the law yers m en tion ed  o n ly  tw o 

relatively m odest concerns. T h e first related to the absence o f  benefits such as health 

insurance, and the second pertained to the d ifficu lty  o f  P D P  law yers tak in g  collective 

action  on  issues o f  concern , because th ey  w ere ind epend ent contractors.
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In the previous eight chapters, I discussed a range o f  issues related to excessive 

caseloads. In  C h a p ter i  I exp la ined  w h y  the p rob lem  is so d ifficu lt to solve, and in 

C h a p ter 8 I described defense program s that nevertheless succeed in  con tro llin g  their 

caseloads. M a n y  other issues have been covered a lon g the way, in c lu d in g  rules and 

standards on  caseloads, the detrim ental effect o f  h avin g  too m an y  cases, the im p or­

tance o f  defense leadership, the possib le liab ility  o f  persons fo r term in atin g law yers 

w ith  legitim ate concerns about th eir caseloads, and w ays to determ ine appropriate 

staffing needs. I also review ed recent litigation  in  w h ich  caseload challenges have 

been filed  in  courts. W ith  the fo rego in g  as b ackgroun d, I tu rn  n o w  to a discussion  o f  

reform s that I believe are essential i f  excessive caseloads are to be avoided. I first focus 

on  the w a y  in  w h ich  defense services are provid ed  and then  on  suggestions related to 

caseload litigation .

A. Indigent Defense Structures
W h ile  there are differences am on g the three defense program s featured in C h a p ter 8, 

sign ificant sim ilarities are evident. F or exam ple, both  the M assachusetts C o m m ittee  

on  P u b lic  C o u n se l Services (C P C S )  and the D .C . P u b lic  D efen d er Service (P D S ) em ­

phasize tra in in g and close supervision  o f  th eir fu ll-tim e sta ff law yers.1 B o th  C P C S  and 

the San  M ateo  C o u n ty  Private D efen d er Program  (P D P ) devote substantial resources 

to m en torin g  and supervising assigned counsel and con d u ctin g  annual perform an ce 

review s.2 In  all three ju risd iction s, private law yers m ust first be screened in  order to be 

elig ible fo r  appointm ents to cases,3 and assigned counsel can be rem oved fro m  panels 

o f  elig ible law yers i f  p erform an ce is deem ed unsatisfactory.4 A lso , M assachusetts and 

D .C . lim it the am ou nt o f  in com e th at assigned counsel can earn annually .5

In  order to control the size o f  caseloads, C P C S  and P D S  sta ff law yers are som etim es 

excused fro m  attending cou rt on  days that th ey  w ere scheduled  to appear fo r  the p u r­

pose o f  receiving n ew  case assignm ents.6 Sim ilarly, panel law yers o f  the P D P  are asked

1 See supra notes 15, 39, 76-78 and accompanying text, Chapter 8. One of the most important similari­
ties that all three programs enjoy is independence from the judiciary and executive branches of 
government, as further discussed in the next section. See infra notes 23-37 and accompanying text.

2 See supra notes 44-45, 129-134 and accompanying text, Chapter 8.
3 See supra notes 40-42, 103-104, 115-116 and accompanying text, Chapter 8.
4 In D.C., unlike Massachusetts and San Mateo County, the authority to remove private lawyers from 

an assigned counsel panel is vested in judges, not in administrators charged with overseeing assigned 
counsel representation.

5 See supra notes 50-52, 104 and accompanying text, Chapter 8. Massachusetts imposes a billable hour
cap of 1800 hour per year; in D.C., $135,200 is the amount of annual compensation that a private 
lawyer can earn for indigent defense representation.

6 See supra notes 38, 94 and accompanying text, Chapter 8.
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i f  th ey  are able to accept n ew  cases, b ut th ey  are alw ays able to reject n ew  assignm ents.7 

T h us, each o f  the program s recognize that law yer caseloads are not s im p ly  a fu n ctio n  

o f  caseload num bers o r an in flexib le standard but, as the A B A ’s 2 0 0 6  ethics o p in ion  

recognized, m ust be determ ined on  an in d ivid u al basis.8

Role of the Private Bar

W h ile  the fo rego in g su m m ary  o f  the three defense program s captures som e o f  the m ost 

im p ortan t reasons fo r  th eir success, it om its tw o add itional, critical factors. The fir s t  

is that in  each ju risd ic tio n  there is an  elastic supply o f  p riv a te  law yers a v a ila b le  to accept 

cases, a n d  this enables caseloads o f  p u b lic  defenders a n d  p riv a te  law yers to be controlled. In  

M assachusetts and D .C .,  despite the presence o f  fu ll-tim e p u b lic  defenders, the m ajor­

ity  o f  in d igen t defense cases continue to be represented b y  assigned counsel.9 I f  private 

law yers w ere n ot present in  adequate num bers to provid e defense services, the p u b lic  

defenders in  each ju risd iction  w o u ld  surely be overrun  w ith  cases ju st as th ey  are in 

m uch  o f  the cou n try .10 Sim ilarly, in  San  M ateo  C o u n ty , the panel o f  assigned counsel 

is large, and there are alw ays m ore private law yers w h o  w an t to  becom e part o f  the 

program  th an  there are openings available .11 A ccord ingly , in  San  M ateo  C o u n ty , just 

as in  M assachusetts and D .C .,  law yers are not pressured to accept new  cases w h en  they 

believe th ey  lack  the requisite tim e to deliver com petent and d iligen t services.12

T h e A B A  recom m ends that “every  system  [o f p u b lic  defense] should  includ e the active 

and substantial p artic ipation  o f  the private bar.” 13 The co m m en tary  to this standard 

explains:

[A] “m ixed ” system  o f  representation consisting o f  both  private attorneys 

and fu ll-tim e defenders offers a “ safety valve,” so that the caseload pres­

sures on  each group are less lik e ly  to be burdensom e.

In  som e cities, w h ere a m ixed  system  has been absent and p u b lic  defen d­

ers have been required to h andle all o f  the cases, the results have been 

unsatisfactory. C aseloads have increased faster than  the size o f  the staffs

7 See, e.g., supra note 40 and text accompanying interview of “Lawyer 4,” Chapter 8.
8 See supra notes 49-50 and accompanying text, Chapter 2.
9 See supra notes 24-26, 40, 68 and accompanying text, Chapter 8.
10 See, e.g., supra note 72 and accompanying text, Chapter 7, noting the relatively small number of in­

digent cases to which private lawyers in Kentucky are appointed in comparison to the overwhelming 
majority of cases assigned to the State’s public defender agency.

11 See supra note 113 and accompanying text, Chapter 8.
12 See supra note 7 and accompanying text.
13 ABA Providing Defense Services, supra note 8, Introduction, Std. 5-1.2 (b).
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and necessary revenues, m ak in g  q u ality  legal representation exceed ingly 
d ifficu lt.14

U n fortunately, over tim e, the A B A ’s recom m en dation  about the need fo r a “m ixed  sys­

tem ” o f  representation com prised  o f  “active and substantial private b ar p artic ipation ” 

has been ignored  in  m an y  ju risd iction s, and thus the role o f  private law yers in  ind igent 

defense has increasingly been m arginalized. M ean w h ile , the n u m b er and size o f  pu b lic  

defender offices have grow n, but their staffs are alm ost everyw here burdened w ith  too 

m a n y  cases. In  contrast, the program s in  M assachusetts, D .C .,  and San  M ateo  C o u n ty  

have h eeded the A B A ’s w arn in g  about w h at happens w h en  the private bar is n ot suf­

fic ien tly  in vo lved  in  p rovid in g  defense representation.

C o n tra ry  to prevailing  practice, the A B A  has never recom m ended  th at there should  

alw ays be p u b lic  defenders assisted b y  a h an d fu l o f  private law yers. Ju st the opposite 

is true. T h e A B A  has urged  th at in  add ition  to “active and substantial” private bar 

in vo lvem en t in p u b lic  defense, the p lan  fo r  “ legal representation . . .  shou ld  provide 

fo r  the services o f  a fu ll-tim e defender organization  w hen p o p u la tio n  a n d  caseload are  

su fficien t to support such an  organ ization .” 15 Today, given  the nation ’s p o p u latio n  and 

the grow th  in  prosecutions since the standard w as w ritten , fu ll-tim e defender program s 

m ake sense in  m uch  o f  the country.

Several recent developm ents in  in d igen t defense are n o tew o rth y  because th ey  con form  

to  princip les th at the A B A  has espoused. In  20 0 9 , the M ain e  C o m m issio n  on  In d igen t 

L egal Services (M C IL S )  w as established b y  the legislature.16 P rior to the n ew  law,

14 Id. at 7.
15 ABA Providing Defense Services, supra note 8, Introduction, Std. 5-1.2 (a). While the provision of 

criminal justice standards quoted is clear, a statement in the ABA’s Ten Principles of a Public Defense 
Delivery System, which is based upon the standards, is subject to possible misinterpretation: “Where 
the caseload is sufficiently high, the public defense delivery system consists of both a defender office 
and the active participation of the private bar.” ABA Ten Principles, supra note 54, Chapter 1, at 
Principle 2. Conceivably, this could be interpreted to mean that when the caseload is not sufficiently 
high, there should only be a public defender. The position of the ABA contained in Providing Defense 
Services is similar to the 1973 recommendation of the National Advisory Commission on Criminal 
Justice Standards and Goals. See NAC C ourts, supra note 89, Chapter 1, at 263-264. While the 
Commission recommended that there should be full-time public defenders in view of the expertise 
that specialists in criminal defense can develop, the Commission also urged “that the role of the 
private bar in providing defense services be retained.” Id. at 264. In the Commission’s view, “ [a]n in­
dispensable condition to fundamental improvement of the [criminal justice] system is the active and 
knowledgeable support of the bar as a whole.” Id. Similarly, in 2004 the ABA Standing Committee 
on Legal Aid and Indigent Defendants recommended that “ [b]ar associations should be steadfast
in advocating on behalf of ... defense services.” ABA Gideon’s Broken Promise, supra note 34, 
Chapter 1, at 44.

16 See Me. Rev. Stat. Ann. tit. 4, §§ 1801-1805 (1989 &  Supp. 2010). There also was an important 
legislative development in Alabama in the spring of 2011, as the Office of Indigent Defense Services 
was established to oversee all aspects of providing defense counsel in that state. See David Carroll, 
Alabama Creates Statewide Indigent Defense System, June 9, 2011, available at http://www.nlada.net/
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in d igen t defense in  M ain e  w as u n der the control o f  judges w h o  appo in ted  private 

law yers to in d igen t cases and approved th eir co m p en satio n .17 The M C IL S  is an inde­

p en den t b o d y  charged w ith  develop in g “a system  that uses appo in ted  private attorneys, 

contracts w ith  in d ivid u al attorneys or groups o f  attorneys . necessary to  provide 

qu ality  and efficient legal services.” 18 T h e C o m m issio n ’s duties include establish ing 

“a m ethod  fo r  accurately  track in g and m o n ito rin g  case loads o f  assigned counsel and 

contract law yers.” 19

T hus, un like other states that have established in d igen t defense com m issions, M ain e  

has decided n ot to have a p u b lic  defender p rogram  b ut instead to deliver defense 

services so lely  th rough  private law yers operating u n d er the auspices o f  an independent 

com m ission . N o t  o n ly  is this consistent w ith  A B A  standards, especially  in  v iew  o f  

M a in e ’s relatively sm all p o p u latio n ,20 b ut the coord inated  nature o f  the program  

sh ou ld  be able to prevent in d ivid u al assigned counsel fro m  becom in g  overw h elm ed 

w ith  too m a n y  cases. A n d  as the P D P  in San  M ateo  C o u n ty  dem onstrates, i f  there is 

tra in in g , m en torin g, and supervision , as w ell as adequate fu n d in g , the M ain e  approach  

can succeed.

T h e establishm ent o f  the first-ever p u b lic  defender office in  H o u sto n  is another 

developm ent in in d igen t defense substantially  consistent w ith  A B A  standards. A s the 

nation ’s fourth  largest city, H o u sto n  is clearly large enough  to ju stify  a fu ll-tim e p u b lic  

defender p ro gram .21 U n til its p u b lic  defender office w as approved in  2 0 10 , H o u sto n  

w as the largest c ity  in  the co u n try  w ith o u t a p u b lic  defender agency. Significantly , the 

n ew  program  is being established in  a w a y  to ensure that there w ill be a “ h yb rid  system  

fo r  in d igen t defense” consisting o f  both  p u b lic  defenders and private assigned law ­

yers.22 Because substantial private bar in vo lvem en t is expected to be retained, caseloads 

o f  p u b lic  defenders sh ou ld  rem ain  m anageable.

jseri/blog/gideon-alert-alabama-creates-statewide-indigent-defense-system.
17 This information is recited in a “whereas” clause approved by the legislature when the Maine 

Commission on Indigent Legal Services was created. The Commission’s statute is available at http:// 
www.maine.gov/mcils/index.shtml.

18 Me. Rev. Stat. Ann., supra note 16, at § 1804 (3)(A).
19 Id. at (3)(G).
20 Maine’s population exceeds 1.3 million, thereby ranking it forty-first among the nation’s fifty states. 

See http://www.pressherald.com/news/Census-Maine-population-grow-42-percent-in-past-decade. 
html.

21 Since at least 1990, Houston has ranked as the fourth largest city in the U.S., behind New York, Los
Angeles, and Chicago. See http://www.infoplease.com/ipa/A0763098.html. In two years, the public 
defender program is expected to expand to sixty-eight lawyers. Id.

22 Id.
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Securing Independence and Empowering the Defense

T h e second critical factor th at enables the defense program s in  M assachusetts, D .C .,  

and S an  M ateo  C o u n ty  to succeed is that non e are contro lled  b y  judges or executive 

branch  officials. C P C S  and P D S  are overseen b y  ind epend ent board s,23 w hereas the 

oversight o f  the P D P  is vested in  the cou n ty ’s in d epend en t private bar association .24 In  

M assachusetts and San  M ateo  C o u n ty , cases are assigned to law yers b y  adm inistrators, 

not b y  ju d ges.25 W h ile  ju dges in  D .C . still approve appoin tm ents o f  law yers to cases, 

P D S  sta ff attorneys are appo in ted  o n ly  w h en  the agency signals that th ey  are available 

to  accept new  assignm ents.26 A lso , in  both  M assachusetts and San  M ateo  C o u n ty , 

com pensation  p a id  to assigned counsel is approved  b y  adm inistrators o f  C P C S  and the 

P D P .27

Thus, the three ju risd iction s substantially  co m p ly  w ith  recom m en ded  princip les o f  

soun d in d igen t defense program s. E arlie r I noted  th at A B A  standards and the A B A  

T en  Princip les stron gly  endorse ind epend ent govern in g structures to oversee defense 

services, in clu d in g  the “selection [o f law yers fo r  cases], fu n d in g , and paym en t o f  coun ­

sel . . .  .” 28 Further, the A B A  endorses m erit selection o f  c h ie f defenders and th eir staffs 

and the exclusion  o f  judges fro m  h irin g  and firin g  such person n el.29

M u ch  like the A B A , the N atio n a l R ig h t to C o u n se l C o m m itte e  recom m ends that 

defense program s be in d epend en t and overseen b y  a board  or co m m issio n .30 The 

C o m m itte e ’s recom m en dation  is exp la in ed  in  its report:

It is exceed ingly  d ifficu lt fo r  defense counsel alw ays to be vigorous 

advocates on  b eh a lf o f  th eir in d igen t clients w h en  th eir appoin tm ent, 

com pensation , resources, and con tin u ed  em p loym en t depend p rim arily  

u p on  satisfying judges or other elected officials. In  contrast, prosecutors 

and retained counsel discharge th eir duties w ith  v irtu a lly  com plete inde­

pendence, subject o n ly  to the w ill o f  the electorate in  the case o f  prosecu­

tors and to rules o f  the legal profession . Ju d g es, m oreover, do n ot select or

23 See supra notes 9-14, 62-67 and accompanying text, Chapter 8.
24 See supra note i09 and accompanying text, Chapter 8.
25 See supra notes 16-17, 118 and accompanying text, Chapter 8.
26 See supra note 94 and accompanying text, Chapter 8.
27 See supra notes 46-47, 121-122 and accompanying text, Chapter 8.
28 ABA Ten Principles, supra note 57, Chapter 1, at 1. See also supra note 7, Chapter 8, which contains 

citations to ABA Providing Defense Services and the first edition of the standards published in 
1968. Even then the ABA stressed the importance of defense lawyers not being subjected to judicial 
oversight or political influence.

29 ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-4.1.
30 For the Committee’s recommendation of the persons who should appoint members of the indepen­

dent board or commission, see Justice Denied, supra note 2, Chapter 1, at 185 (Recommendation 2).
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authorize com pensation  fo r  prosecutors or fo r  law yers retained b y  persons 

able to afford  an attorney ’s fee. A t a m in im u m , ju d ic ia l oversight o f  the 

defense fu n ction  creates serious prob lem s o f  perception  and opportu n ities 

fo r  abuse.

W h a t is needed are defense system s in  w h ich  the in tegrity  o f  the attorney- 

client relationship  is safeguarded and defense law yers fo r  the in d igen t are 

ju st as in d epend en t as retained counsel, judges, and prosecutors.31

In  other w ord s, w h ile  executive and legislative branches o f  governm ent m ust necessar­

ily  determ ine the fu n d in g  and structure o f  in d igen t defense, th ey  should  no m ore seek 

to  control defense law yers than  th ey  do an y  o f  the other actors in crim inal and juven ile 

justice system s. Legislatures, fo r  exam ple, shou ld  n ot pass law s that erode rules o f  legal 

ethics applicable to defense law yers,32 subject defense fu n ctio n  standards to legislative 

ap p roval,33 and adopt legislative structures th at fail to prom ote the independence o f  
the defense fu n c tio n .34

Sim ilarly , in  an adversary system  o f  justice, judges should  not be in vo lved  in  select­

ing and com pensating the law yers on  one side. Such  practices enable ju dges to favor 

som e law yers over others fo r  reasons unrelated to the q u ality  o f  representation to be 

p rovid ed , th ereby u n d erm in in g  the fair adm in istration  o f  ju stice .35 A lth o u gh  A B A  

Standards fo r  C rim in a l Ju stice  and the A B A  T en  Principles reject ju d ic ia l contro l o f  the 

defense fu n ctio n  as inappropriate, the A B A ’s M o d e l C o d e  o f  Ju d ic ia l C o n d u ct recites

31 Id. at 186.
32 For example, the Colorado legislature has declared that “ [c]ase overload, lack of resources, and 

other similar circumstances shall not constitute a conflict of interest.” C olo . Rev. Stat. § 21-1-103 
(2005). This provision cannot be reconciled with C o lorad o  Rules o f Professional Conduct, R. 
1.7 (a)(2). See also supra notes 60-61, Chapter 2, and accompanying text.

33 See La. Rev. Stat. Ann. § i5:i48(C) (West 2005 &  Supp. 2011). This provision is discussed in 
Norman Lefstein, The Movement Towards Indigent Defense Reform: Louisiana and Other States, 9 Loy. 
J. Pub. Int. L. 125, 134-135 (2008).

34 Recall the story that told earlier about the head of a statewide public defender program overseen by 
a board whose members were appointed by the state’s governor. When the state’s public defender 
was asked why he would not challenge in court his agency’s caseloads, he replied that the governor 
appoints all of the members of his board, and the governor would see to it that he was fired. See supra 
note 68 and accompanying text, Chapter i.

35 The report of the National Right to Counsel Committee cites examples in which judicial selection 
of defense counsel has led to unfair allocations of appointments and retaliations against lawyers for 
taking too many cases to trial or otherwise being too aggressive in their representation. See Justice 
Denied, supra note 2, Chapter 1, at 82-84. I f  a fair and unbiased system for appointing counsel is 
developed in which assignments are based on the qualifications of counsel, there are no compelling 
reasons why the system must be administered by judges. The ABA has recommended that assign­
ments to counsel should not be ad hoc but based instead upon a written, well-publicized plan. See 
ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-2.1 and accompanying 
commentary.
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th at “ [a]ppointees o f  a ju d g e  include assigned counsel,” 36 seem ingly  im p ly in g  th at such 

con d u ct is perfectly  fine. The authors o f  the M o d e l C o d e  apparently  w ere unaw are that 

A B A  p o licy  rejects ju d ic ia l appointm ents o f  assigned counsel, because th ey m ake no 

m en tion  o f  this lon g-stan d in g A B A  p osition . T h e M o d e l C o d e  also fails to note that 

there is an “appearance prob lem ” w h en  ju dges app o in t law yers in  crim inal and ju ven ile  

cases, even th ough  judges are adm onish ed  to  avoid  “the appearance o f  im p ropriety .” 37

Several years ago I discussed w ith  a state Sup rem e C o u rt  justice the subject o f  judges 

ap p o in tin g  law yers to the cases o f  in d igen t defendants and suggested that it w o u ld  

be preferable i f  assignm ents w ere m ade b y  an independent, “responsible agency,” as 

recom m ended  b y  A B A  guidelines dealing w ith  death pen alty  cases38 and other A B A  

standards. H ow ever, the ju rist p ro m p tly  dism issed m y  suggestion, com m en tin g  that 

the app o in tm ent o f  defense law yers is a “ ju d ic ia l fu n ctio n .” H is response m ade m e 

realize th at the subject w as n ot one to w h ich  he h ad  ever devoted  m uch  p rio r th ought. 

H e  sim p ly  accepted w ith o u t question  the lon g-stan d in g practice o f  judges selecting 

law yers to provid e representation in crim inal and ju ven ile  cases.

State cou rt jud iciaries have n ot been especially  interested in re lin qu ish in g th eir author­

ity  over in d igen t defense, perhaps because o f  a failure to appreciate the prob lem  and a 

desire to ensure th at cases proceed exped itiou sly  in  th eir courts. In  m an y  states, judges 

have becom e dependent on  p u b lic  defenders to provid e the requisite representation 

regardless o f  caseloads and the q u ality  o f  the legal services provided . W h e n  law yers 

fro m  the M isso u ri State P u b lic  D efen d er p rogram  sought to w ith d raw  fro m  represen­

tation  due to excessive caseloads, the trial ju d ge expla ined  his th in k in g  in  rejecting the 

m otion :

W ell, in teresting situation  here. I ’ve got a yo u n g  m an  in m y  co u n ty  w h o 

is in d igen t and w h o ’s in  legal trouble. H e ’s charged w ith  tw o felonies, he 

absolutely  needs the services o f  counsel and p rotection  o f  a law yer, there is 

no question  about that.

T h e P u b lic  D efen d er’s ob jection  in  this case puts the C o u rt  in the absolute 

m id dle, th ey  p u t m e in  a situation  w here on  one side I ’ve got fo lks [who] 

are ind igent, w h o are elig ib le . . .  . I f  I don ’t ap p o in t a law yer fo r  them  th ey 

sit, th ey  can’t m ake b on d, th ey  can’t get out. A ll flies in  the face o f  our 

system , it flies in  the face o f  ou r con stitu tion  . . .  .

36 ABA M odel Code o f Jud icia l C onduct, R. 2.13, cmt. 1.
37 Id. at R. 1.2.
38 ABA Guidelines f o r  th e  Appointment and Perform ance o f Defense Counsel in Death 

Penalty Cases, Guideline 3.1 Designation of a Responsible Agency (rev. ed. 2003) [hereinafter ABA 
D eath Penalty Guidelines].
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I ’m  n ot saying the P u b lic  D efen d ers aren’t over-w orked , I ’m  n ot saying 

that at all but I app o in t the P u b lic  D efen d ers O ffice  in  situations exactly  

like . . .  [the defen dan t’s] situation  and I don ’t k n o w  h o w  to m ove his case 

and h o w  to provid e h im  w h at the law  o f  the lan d  provid es.39

T he ju d g e ’s statem ent starkly reveals the structural and financial deficiencies in  

p ro v id in g  in d igen t defense services in  M isso u ri and in  m uch  o f  the country. N e ith er 

in  the passage quoted  n o r at an y  tim e d u rin g  the hearing d id  the ju d g e  ever m en tion  

ap p o in tin g  private law yers to provid e the necessary representation. This u n d ou b ted ly  

is because in M isso u ri private assigned counsel are not m uch  in vo lved  in  provid in g  

in d igen t defense representation, and the cou rt understood that fun d s to p a y  private 

counsel w ere in  short supply.40 In  the end, therefore, w ith o u t d isp utin g the agency’s 

c la im  that its law yers w ere overw orked , the ju d g e  refused the requested relief, thereby 

u p h o ld in g  M isso u ri’s failure to provid e adequate su pport fo r  in d igen t defense. 

U n fortun ately, this scenario is not especially  unusual, as p u b lic  defenders n orm ally  

m ust seek re lie f fro m  the courts, th ereby th rustin g judges into  the m id d le o f  a prob lem  

fo r  w h ich  th ey  are n ot responsible.

H o w  can the k in d  o f  situation  that arose in  M isso u ri be avoided so that judges are 

n ot called u p on  to “en force” the failure o f  state and/or local governm ents to provide 

adequate financial support fo r  in d igen t defense? The answ er is to em pow er defender 

program s and rem ove judges fro m  the m id dle o f  the problem . F or this to occur, several 

steps are essential:

■  First, as suggested earlier in  this chapter, ju risd iction s m ust recognize that caseload 

re lie f fo r  overw orked  p u b lic  defenders w ill n ot be achieved unless there are adequate 

num bers o f  private assigned or contract law yers w h o are trained , supervised, and 

adequately com pensated  fo r  th eir services.

■  Second , the ju d ge as m id d le person— as “en forcer”— needs to end. T o  achieve this, 

leaders o f  p u b lic  defense program s, aided b y  state jud iciaries, defense boards or 

com m issions, and the private bar m ust con stan tly  seek necessary in d igen t defense 

reform s and adequate fun d s fo r p u b lic  defenders, assigned counsel and/or contract 

law yers.41

39 State of Missouri v. Jared Blacksher, Circuit Court of Christian County, Case No. 10CT-CR00905 
&  06, Transcript of Record at 110 (August 10, 2010). This hearing was held in the aftermath of the 
Missouri Supreme Court’s decision in State ex rel. Missouri Public Defender Commission v. Pratte, 
298 S.W.3d 870 (2009) (en banc), which is previously discussed. See supra notes 85-103 and accompa­
nying text, Chapter 7.

40 In fact, in its Pratte decision, supra note 39, the Supreme Court of Missouri expressed considerable 
concern for the lack of adequate state funds to compensate private counsel for providing indigent 
defense representation. See supra note i02 and accompanying text, Chapter 7.

41 The ABA Standing Committee on Legal and Indigent Defendants (ABA SCLAID) has recommended 
that state and local bar associations, as well as other organizations and individuals, be aggressive in
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■ T hird— a n d  most im portant o f  a l l—p u b lic  defender program s need  to be em pow ered to 

direct cases to p riv a te  lawyers w ithou t h a v in g  to convince ju d g es that p u b lic  defenders 

have too m any cases a n d  therefore n eed  caseload relief.

A s n oted  in  the In trod u ction  to this book, the prob lem  o f  excessive caseloads in  in d i­

gent defense is in the state courts, n ot in  the federal courts. N o t  o n ly  is the fu n d in g  

fo r  defense services substantially  m ore generous in  federal courts fo r  federal and com ­

m u n ity  defender program s and C rim in a l Ju stice  A ct (C JA ) panel law yers w h o  furn ish  

defense representation ,42 but in  m a n y  federal d istricts the defender program s oversee 

the assignm ent o f  cases to their ow n  sta ff law yers a n d  to private panel law yers approved 

fo r  appointm ents under the federal d istrict co u rt’s C J A  p lan .43 Thus, in  m an y  federal 

d istricts, the defender program  designates the private panel law yers to be appointed , 

and th eir appointm ents are then  ratified  b y  federal judges. C JA  plans, m oreover, 

p rovid e that panel law yers are to  be appo in ted  in  a “substantial” n u m b er o f  the federal 

d istrict’s cases, w h ich  is defined in  a m odel C J A  p lan  as approxim ately  25%  o f  annual 

app o in tm ents.44 In  fact, panel law yers in the federal courts, receive closer to 40%  o f  the 

cases and are far better com pensated  than  private law yers assigned to handle ind igent 

cases in  state courts.45

supporting indigent defense reforms and in seeking adequate financial support for such programs.
See, e.g., Gideon’s Broken Promise, supra note 34, Chapter 1, at 44-45.

42 Data for 2008 indicate that total spending on indigent defense was $5.3 billion nationwide. This in­
cludes state and county expenditures, as well as federal government expenditures for defense services 
in the federal courts, i.e., for public defender programs and Criminal Justice Act assigned counsel.
The latter sum was $849 million (nearly 16% of all expenditures). These data were compiled by ABA 
SCLAID and posted on its website. See Reports and Studies (Expenditures and Revenues), available 
at www.indigentdefense.org.

43 See 18 U.S.C. 3006A (2006 &  Supp. 2009). The federal CJA statute requires that “ [e]ach United 
States District Court, with the approval of the judicial council of the circuit ... place in operation 
throughout the district a plan for furnishing representation for any person financially unable to 
obtain adequate representation.” Id. at § (a). Upon approval of the judicial council of each circuit, 
district federal or community defender agencies can be established. Federal defender programs are 
headed by a “Federal Public Defender” who is appointed by the court of appeals of the circuit. Id. at 
§ (g)(2)(A). Community Defenders are nonprofit organizations “established and administered by a 
group authorized by the plan to provide representation.” Id. § (g)(2)(B).

44 The CJA  statute states that “ [p]rivate attorneys shall be appointed in a substantial proportion of the 
cases.” Id. at § (a)(3). The Model Criminal Justice Act Plan is on the website of the Administrative 
Office of United States Courts:

Ratio of Appointments. Where practical and cost effective, private attorneys from the CJA 
Panel will be appointed in a substantial proportion of the cases in which the accused is 
determined to be financially eligible for representation under the CJA. “Substantial” will 
usually be defined as approximately 25% of the appointments under the CJA annually 
throughout the district.

See Appendix 2A: Model Criminal Justice Act Plan, Sec. VI. C., available at http://www.uscourts.gov/ 
FederalCourts/AppointmentOfCounsel/CJAGuidelinesForms/GuideToJudiciaryPolicyVolume7.aspx.

45 The Office of the United States Courts reports the following statistics:
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T he approach  o f  the federal courts in  w h ich  defender program s are able to direct cases 

to private law yers is u n co m m on  in state courts b ut n ot com p lete ly  u n kn ow n . P ro b ab ly  

the M assachusetts’ C P C S  resem bles m ost closely the practice in  federal courts, as 

C P C S  controls both  the intake o f  its sta ff law yers’ cases and coordinates appointm ents 

to  assigned counsel.46 H ow ever, M assachusetts differs fro m  m ost federal districts 

because a m ajo rity  o f  the cases are actually  represented b y  assigned coun sel,47 whereas 

in  federal courts the m ajo rity  o f  cases are represented b y  either federal o r co m m u n ity  

defenders. A lso , in  at least M ary la n d  and W isco n sin , state statutes em pow er statew ide

Federal defender organizations, together with the more than 10,000 private “panel attor­
neys” who accept CJA assignments annually, represent the vast majority of individuals who 
are prosecuted in our nation’s federal courts . . In those districts with a defender organiza­
tion, panel attorneys are typically assigned between 30 percent and 40 percent of the CJA 
cases, generally those where a conflict of interest or some other factor precludes federal 
defender representation. Nationwide, federal defenders receive approximately 60 percent 
of CJA appointments, and the remaining 40 percent are assigned to the CJA panel. Today, 
panel attorneys are paid an hourly rate of $125 per hour in non-capital cases, and, in capital 
cases, a maximum rate of $178 per hour. These rates were implemented January 1, 2010, 
for work performed on or after that date. The rates include both attorney compensation 
and office overhead. In addition, there are case maximums that limit total panel attorney 
compensation for categories of representation (for example, $9,700 for felonies, $2,800 for 
misdemeanors, and $6,900 for appeals). These maximums may be exceeded when higher 
amounts are recommended by the district judge as necessary to provide fair compensation 
and the chief judge of the circuit approves.

Website of the Administrative Office of the United States Courts, available at http://www.uscourts. 
gov/FederalCourts/AppointmentOfCounsel.aspx. The most recent data on compensation paid 
to appointed counsel in indigent criminal cases in state courts is contained on the website of the 
American Bar Association Standing Committee on Legal Aid and Indigent Defendants. See Rates of 
Compensation Paid to Appointed Counsel in Non-Capital Felony Cases at Trial: A  State-by-State 
Overview (June 2007) [Rates of Compensation Paid to Appointed Counsel]. See Reports &  Studies, 
Salaries &  Compensation Rates, available at www.indigentdefense.org. Litigation of fee rates for as­
signed counsel is discussed in Justice Denied, supra note 2, Chapter 1, at 104-109 See also Simmons 
v. State Public Defender, supra note 90, Chapter 2, in which the Iowa Supreme Court in 2010 held 
that a $1,500 fee cap for appellate work was unenforceable, thereby authorizing contract lawyers to be 
paid more than the fee cap when a higher fee is shown to be reasonable and necessary; and Brown v. 
Howard, No. 26991, South Carolina Supreme Court, June 21, 2011. In the South Carolina case, the 
State’s highest court rejected the appeal of assigned counsel who sought payment in excess of $3,500, 
which is the statutory presumptive fee cap for felony trial work. The court ruled that the “takings 
clause” of the Fifth Amendment is implicated when defense lawyers represent indigent clients and 
trial court judges retain authority to pay more than the $3,500 pursuant to state law. However, in this 
case the refusal of the trial court judge to authorize more than $3,500 was held to be justified because 
of the unprofessional manner in which defense counsel conducted himself in the trial court.
The disparity in the amount of fees paid to assigned counsel in the federal courts compared to state 
courts continues to be significant. Standard hourly billing rates for lawyers in private practice nation­
wide average $342 per hour for equity or shareholder partners; $329 per hour for non-equity partners; 
$234 per hour for staff lawyers; and $219 per hour for associate lawyers. The Survey o f Law Firm 
Economics, 2010 Edition 87 (July 2010).

46 See supra notes i6 and 38 and accompanying text, Chapter 8.
47 See supra note 40 and accompanying text, Chapter 8.
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d efender program s to assign cases to private law yers.48 The practice also exists in  

N o rth  C aro lin a , although it is not specifically  authorized in  the state’s p u b lic  defender 

statute.49 Finally, as noted  before, an Iow a statute authorizes the state’s p u b lic  defender 

program  to return cases to a trial court ju d g e  if, due to a “tem p o rary  overload  o f  cases”

48 Md. Code, Crim. Proc., § 16-208 (b) (2011) provides as follows:
(1) Except in cases in which an attorney in the Office [of Public Defender] provides repre­
sentation, the district public defender, subject to the supervision of the Public Defender, 
shall appoint an attorney from an appropriate panel to represent an indigent individual.
(2) Panel attorneys shall be used as much as practicable.

However, a recent annual report of the program contains a statement about staff caseloads: “By 
any measure, attorney caseloads in almost every area of law and region of the State far exceed ac­
ceptable caseload standards established to protect effective representation as guaranteed in the U.S. 
Constitution, the Maryland Declaration of Rights and Maryland law.” State o f M aryland, O ffice 
o f th e  Public Defender, F iscal Year 2010 A nnual Report 11 (2010), available at http://www. 
opd.state.md.us/Index%20Assets/Annual%20Report%20FY2010%20fnldr5.pdf. The reason that the 
assignment of cases to private lawyers does not lead to manageable caseloads for public defenders is 
that the program lacks sufficient funds to compensate members of the private bar. The head of the 
Maryland statewide defender program stated as follows:

We are reduced to paneling cases only in conflict cases, not for caseload relief. Maryland 
panel fees at $50.00 per hour with caps of $750 for misdemeanor and $3,000 for felonies are 
among the lowest in the country. This fact reduces the pool of qualified lawyers who will 
take our cases. We cannot compete with the federal CJA panel for attorneys. CJA  attorneys 
are adequately compensated with (comparatively) reasonable hourly rates and higher caps.

E-mail from Paul B. DeWolfe, Public Defender, Office of the Maryland Public Defender (December 
22, 2010 7:27 a.m., EST) (on file with author).
Similar to Maryland, Wisconsin law provides as follows: “Whenever the director of a local public 
defender organization is appointed as counsel, he or she may assign the case to any qualified attorney 
[certified to accept appointments] or attorneys employed by the local public defender organiza­
tion.” Wis. Stat. Ann. § 977.08 (3)(d) (2007 &  Supp. 2010). However, just as in Maryland, there 
is sometimes a lack of funds to compensate private assigned counsel as the State appropriation runs 
out before the end of the fiscal year, thus requiring lawyers to wait until the next fiscal year in order 
to be paid. Telephone interview with Michael Tobin, Deputy State Public Defender, Wisconsin State 
Public Defender’s Office (July 2, 2011). Moreover, the rate of compensation for assigned counsel in 
Wisconsin is fixed by statute for all offenses at $40 per hour, which is one of the lowest fee rates in the 
nation. See Rates of Compensation Paid to Appointed Counsel, supra note 45, at 19 and Table at 9.
In some jurisdictions, defender programs are authorized to contract with private lawyers to provide 
representation. However, this option does not offer the same flexibility in controlling staff defender 
caseloads as simply assigning cases to private lawyers as the need arises. See, e.g., M ont. Code 
Annot., §§ 47-1-104 (3), 47-1-216 (2009); N.D. Code Annot., § 54-61-02 (2008 &  Supp. 2009).

49 In North Carolina, the state commission that oversees the Office of Indigent Defender Services (IDS) 
has broad rule-making authority. See N.C. Gen. Stats. § 7A-452(a) (2004 &  Supp. 2010). In state ju­
dicial districts with a public defender, IDS rules direct the local public defender to adopt regulations. 
At present, every plan adopted by local district defenders contains a “farm out” provision, pursuant 
to which cases can be assigned by the defender to private lawyers either because of case overload, a 
conflict of interest, special expertise of a particular private lawyer, or other justifiable reason. See also 
Rules for Non-Capital Criminal and Non-Criminal Trials, Sec. 1.5 and accompanying commentary, 
available at http://www.ncids.org/Rules%20&%20Procedures/IDS%20Rules/IDS%20Rules%20 
Part%20i.pdf. The “Indigent Appointment Plans” of district defenders are posted on the IDS website, 
available at http://www.ncids.org/.
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it is unable to provid e representation. T h e cou rt is then  ob liged  to arrange fo r the case 

to  be represented b y  a contract o r private assigned law yer.50

In  a n u m b er o f  states (e.g., L o u isian a51 and M isso u ri52) statew ide defense program s 

are authorized to prepare standards respecting caseloads. H ow ever, w h en  program s 

determ ine that th eir lim its have been reached, th ey  alm ost alw ays m ust still ask judges 

to  assign cases to private law yers. This raises a fun d am en tal p o licy  question : w h en  w ill 

state system s o f  justice begin  to trust defense program s to m ake appropriate decisions 

about th eir caseloads and rem ove judges fro m  h avin g  to decide such m atters? I f  there 

are concerns that a defense program  is n ot h an d lin g  a su fficient n u m b er o f  cases, the 

m atter ou gh t to be an issue betw een the defender and state and/or local govern ing 

bodies responsible fo r  fu n d in g  in d igen t defense, n ot a subject fo r  ju d ic ia l decision­

m aking. O bviously, a prosecutor’s office is n ot required to obtain  ju d ic ia l approval to 

file charges against an accused and ju stify  to  the satisfaction o f  the trial cou rt that its 

sta ff size is su fficient to h andle its caseload. The pu b lic , courts, and fu n d in g  authorities 

recognize that prosecutors are professionals entitled  to m ake ind epend ent professional 

ju d gm en ts and exercise th eir discretion  w ith o u t ju d ic ia l oversight. Is it n ot tim e that 

w e extend sim ilar recognition  to those responsib le fo r  m an ag in g defense program s? B y  

d o in g  so, protracted , expensive, and som etim es u n productive litigation  about caseloads 

can be avo ided in state courts ju st as it is in  federal courts.

Client Selection of Counsel

I argue in  the preced ing section that control o f  caseloads is m ore lik e ly  to be achieved 

i f  (1) there is a sufficient su p p ly  o f  adequately  com pensated , w ell-trained  and super­

vised  private law yers to provid e defense services; i f  (2) judges are n ot in vo lved  in  select­

ing law yers fo r  cases and in approvin g th eir claim s fo r  com pen sation ; and i f  (3) pu b lic  

defender program s are n ot required to seek ju d ic ia l perm ission  to refuse additional 

cases or to w ith d raw  fro m  representation, but instead can arrange fo r  private counsel 

to h andle the cases.

B u t even i f  all o f  these reform s w ere im p lem ented , private law yers m ight still accept 

too m an y  cases in  an effort to cu rry  favor w ith  adm inistrators o f  p u b lic  defender or 

other program s responsible fo r  referring cases to th em  and approvin g th eir com pensa­

tion . L ikew ise, p u b lic  defenders m igh t still take on  m ore w o rk  th an  th ey  sh ou ld  and 

fail to pursue as v ig oro u sly  as th ey  should  the interests o f  th eir clients. To incentivize 

law yers to contro l th eir caseloads and ensure th at clients’ interests are alw ays para­

m ou n t, another in d igen t defense reform  should  be considered: enable the free m arket

50 See supra notes 87-90 and accompanying text, Chapter 2.
51 See supra notes 119-122 and accompanying text, Chapter 2.
52 See supra notes 85-91 and accompanying text, Chapter 7.
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to fu n ctio n  and perm it clients to select th eir ow n  law yers m uch  as w e perm it patients 

w ith  M ed icare to select th eir ow n doctors. A lth o u gh  the practice m akes enorm ous 

good  sense and is used successfu lly w ith  in d igen t legal services in  other countries, it 

has never been seriously considered as a w a y  to reform  in d igen t defense in  the U n ited  

States.53 G ive n  the persistence o f  excessive caseloads, th is approach  sh ou ld  be im p le­

m ented  at least on  an experim ental basis and, i f  successful, m uch  m ore broadly.

T h e w a y  in  w h ich  com petition  am on g law yers can lead to the contro l o f  caseloads 

w as im pressed u p on  m e several years ago w h en  I studied  the system  in  E n g lan d  and 

Sco tlan d  fo r p ro v id in g  legal services in  crim inal cases.54 In  E n g lan d , solicitors provide 

the in itial defense representation o f  accused persons, b ut to  do so th ey  m ust be licensed 

b y  the Legal Services C o m m issio n  (L S C ), w h ich  com pensates th em  fo r th eir services.55 

H ow ever, because the accused is able to hire his o r h er ow n  law yer fro m  am ong 

solicitors approved b y  the L S C , solicitors are not usually  court ap p o in ted .56 A lth o u gh  

solicitors are subject to a w id e variety  o f  regulations, there are no rules respecting 

caseloads.57 W h en  I asked solicitors w h eth er either th ey  or th eir colleagues som etim es 

accept too m an y  cases, th ey  h ad  som e d ifficu lty  even understand ing m y  question. The 

reason w as sim ple: in  E n g lan d , because clients often  select their law yers fro m  am ong 

solicitors approved b y  the L S C , solicitors cannot afford to accept m ore w o rk  th an  th ey 

can effectively  handle. A s one so licitor exp la in ed  to m e, “w e can’t take on  too m an y  

cases and fail to represent ou r clients adequately, lest clients w ill n ot select us the next 

tim e representation is needed and w ill n ot recom m en d us to others.” T h us, the E n glish  

system  o f  crim inal legal aid fun ction s in  a m an n er substantially  sim ilar to the private 

practice m od el o f  client representation. C lien ts  are able to “vote w ith  th eir feet” and 

thus law yers succeed w h en  th ey  have “repeat business” due to client satisfaction.

In  add ition  to bein g selected b y  clients to provid e representation, solicitors in  E n g lan d  

can also obtain  n ew  cases b y  h avin g  th eir nam es listed on  police station and m agistrate 

courts’ d u ty  so licitor rosters, w h ich  are used to assign solicitors to  cases o f  clients w h o

53 Neither ABA Providing Defense Services, supra note 8, Introduction, nor the ABA Ten 
Principles, supra note 54, Chapter 1, mention client selection of counsel. Based upon my personal 
involvement with these publications in various capacities, I know that the issue of client selection 
of counsel was never discussed. There also are no other standards prepared by other organizations 
that deal with the subject. Yet, from the standpoint of a person charged with an offense, the lawyer 
selected to provide representation surely ranks as among the most important.

54 The results of my research were published in Lefstein, In Search o f Gideons Promise, supra note 81, 
Chapter 8. My reference to England also includes Wales because the laws related to legal aid enacted 
by Parliament apply to both. Id. at n. 25. Discussion of the roles of solicitors and barristers in the 
legal systems of England and Wales is also contained in the article. Id. at n. 161 and n. 338.

55 Id. at 861-871. The website of the Criminal Defence Service of the LSC is available at http://www. 
legalservices.gov.uk/criminal.asp.

56 Lefstein, In Search o f Gideons Promise, supra note 81, Chapter 8, at 862-863, 886.
57 Id . at 87i-883.
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choose n ot to select th eir law yer.58 B eg in n in g  in  2 0 0 1, the L S C  opened  E n g lan d ’s 

first-ever p u b lic  defender offices, w h ich  operate as part o f  L S C ’s P u b lic  D efen d er 

Service (P D S ). In  d o in g  so, the L S C  sought to explore w h eth er the q u ality  o f  defense 

representation m igh t be enh anced  th rough  P D S  offices and to provid e an additional 

op tio n  to the consum ers o f  legal services.59 The w a y  in  w h ich  these eight new  program s 

w ere started reflects E n g lan d ’s com m itm en t to h avin g  clients select th eir ow n  law yers, 

because the L S C  decided  fro m  the begin n in g that solicitors serving as p u b lic  defenders 

in  the n ew  offices w o u ld  have to com pete w ith  private solicitors fo r  th eir clients.60

T h e decision  to require client selection o f  counsel fo r  those serv ing as p u b lic  defend­

ers w as lik e ly  in flu en ced  b y  the experience in  E d in b u rgh , Scotlan d , w here a pu b lic  

defender office w as opened  in  1998 .61 In itially, cases w ere assigned to the solicitors em ­

p lo yed  as p u b lic  defenders b y  the new  E d in b u rgh  office, th ereby elim in atin g  th eir need 

to  com pete w ith  private solicitors fo r  th eir clients. H ow ever, the practice o f  assigning 

cases to the p u b lic  defenders w as halted  in  2 0 0 0  as com petition  fo r  clients w ith  private 

solicitors w as in troduced . This change w as fu lly  supported  b y  the head o f  the defender

58 Id. at 862-863, 886. “A  client who receives assistance from a duty solicitor may elect to have that 
solicitor continue to provide representation throughout the defendant’s case. Alternatively, after 
the initial court appearance the client can decide to replace the duty solicitor with a solicitor of his 
choice.” Id. at n. 347. For discussion of police station representation and the national duty solicitor 
program to ensure the availability of legal assistance to those in custody on a twenty-four hour basis, 
see id. at 890-89i.

59 The second annual report of the PDS listed a range of objectives for the new public defender offices:
To provide independent, high quality and value-for-money criminal defence services to the 
public. Nationally and locally, to provide examples of excellence in the provision of criminal 
defence services. To provide us with benchmarking information to be used to improve the 
performance of the contracting regime with private practice suppliers. To raise the level of 
understanding within Government and the Lord Chancellor’s Department (LCD), (now 
the Department for Constitutional Affairs), and all levels and areas of the Legal Services 
Commission (the Commission), of the issues facing criminal defence lawyers in providing 
high quality services to the public. To provide us with an additional option for ensuring the 
provision of quality criminal defence services where existing provision is low or of a poor 
standard. To recruit, train and develop people to provide high quality criminal defence 
services— in accordance with the PDS’s own business needs— which will add to the body 
of such people available to provide criminal defence services generally. To share with private 
practice suppliers the best practice, in terms of forms, systems, etc., developed within the 
PDS to assist in the overall improvement of Criminal Defence Service (CDS) provision.

Lee Bridges, Ed Cape, R ichard M oorhead and Avrom Sherr, Evaluation o f th e  Public 
D efender Service in England and Wales 3-4 (2007), available at http://www.legalservices.gov.uk/ 
docs/pds/Public_Defenders_Report_PDFVersion6.pdf.

60 Lefstein, In Search o f Gideons Promise, supra note 81, Chapter 8, at 884-886. According the LSC 
website, as of 2011, the LSC operates only four public defender offices in relatively small, rural com­
munities, i.e., Cheltenham, Darlington, Pontypridd, and Swansea. For the website, see supra note 55.

61 Lefstein, In Search o f Gideons Promise, supra note 81, Chapter 8, at 916, n. 528. Although Scotland is 
part of the United Kingdom, the Scottish Parliament and Executive have broad authority over most 
aspects of domestic, economic, and social policy. Id. at n. 25.
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office, w h o  w as con vinced  that trust and confidence in  his solicitors w o u ld  be greatly 

enh anced  i f  th ey  w ere selected b y  clients instead o f  bein g assigned b y  the courts.62 A  

research stu d y con d u cted  d u rin g  the period  w h en  p u b lic  defenders w ere bein g assigned 

substantiated the d irector’s con clu sion , because clients consistently  registered low er 

“ levels o f  trust and confid ence” in  th eir p u b lic  defender solicitors com pared  to clients 

w h o  selected th eir ow n  private so licitors.63

Recently, I w as rem inded  o f  E n g la n d ’s and Sco tlan d ’s co m m itm en t to h avin g clients 

select th eir ow n solicitors w h en  I w as contacted about o fferin g an expert o p in io n  in  a 

U .S . post-con viction  fe lo n y  case in w h ich  the defendant h ad  been represented b y  an 

assistant p u b lic  defender w ith  w a y  too m a n y  cases. The defender w as em ployed  b y  a 

large statew ide defense agency and appo in ted  to the defen dan t’s case in  February. In  

D ecem ber, before the defen dan t’s trial began, the defendant exp la in ed  to the judge 

that his law yer h ad  never m et w ith  h im  until the past w eekend  and that fo r  m onth s he 

h ad  been unsuccessfu l in  reaching his p u b lic  defender on  the telephone:

I w ill say th at he m ust be the busiest h um an  being I ’ve ever seen in  m y  

life. S in ce  F eb ru ary  I have been lo o k in g  fo r som e representation. I don ’t 

b lam e h im . H e  has 12 0  active cases. H e  w o rk ed  w ith  m e on  Satu rd ay  and 

Sunday, b ut that w as the o n ly  tim e he’s h ad  fo r m e. B u t it ’s not fa ir  that I 

have n ot been able to speak to m y  law yer fo r  m onth s . . .  . I ju st don ’t feel 

prepared w ith  a d ay  and a h a lf  o f  discussion.

W h ile  none o f  the client’s statem ents w ere d isputed  b y  his law yer, the trial nevertheless 

proceeded, a g u ilty  verdict ensued, and the defendant w as sentenced to prison . C learly , 

the defendant w as som eone w h o w o u ld  never again w illin g ly  accept representation b y  

a p u b lic  defender and w o u ld  never recom m end the p u b lic  defender’s office to anyone 

else. Yet, i f  the defendant or his friends w ere arrested in  the sam e state again , th ey 

m ost lik e ly  w o u ld  be assigned a p u b lic  defender, because the agency represents the vast 

m ajo rity  o f  in d igen t defendants in  the ju risd iction .

M o re  than  th irty-five years ago, in  Faretta v. C a lifo rn ia ,64 the U .S . Suprem e C o u rt  

h eld  that defendants in  crim inal cases have a constitu tional righ t under the S ixth  

A m en d m en t to  represent them selves. M u ch  o f  the C o u r t ’s rationale fo r  its decision 

supports the righ t o f  in d igen t persons to select th eir ow n  law yers:

W e co n fron t here a nearly  universal con viction , on  the part o f  o u r people 

as w ell as ou r courts, that fo rcin g  a law yer u p on  an u n w illin g  defendant is 

con trary  to his basic right to defend h im se lf i f  he tru ly  w ants to do so . . .  .

62 Id.
63 Tamara Goriely, Evaluating the Scottish Public Defense Solicitor’s Office, 30 J. L. and Soc’y 84, 97 

(2003).
64 422 U.S. 806 (1975).
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T h e language and spirit o f  the S ixth  A m en d m en t contem plate that cou n ­

sel, like the other defense tools guaranteed b y  the A m en d m en t, shall be an 

aid  to a w illin g  d efen dan t-n ot an organ  o f  the State interposed betw een an 

u n w illin g  defendant and his righ t to defend h im se lf personally. To thrust 

counsel upon  the accused, against his considered w ish , thus vio lates the 

lo g ic  o f  the A m en d m en t . . .  . A n  u n w an ted  counsel “ represents” the defen­

dant o n ly  th rough  a tenuous and unacceptable legal fiction  . .

B u t it is one th in g  to h o ld  that every  defendant, rich or poor, has the right 

to the assistance o f  counsel, and quite anoth er to say that a State m ay 

com pel a defendant to accept a law yer he does n ot w an t. T h e value o f  

state-appointed  counsel w as n ot unappreciated  b y  the Founders, yet the 

n otion  o f  co m p u lso ry  counsel w as u tterly  foreign  to  them . A n d  w hatever 

else m a y  be said o f  those w h o  w rote  the B ill o f  R ig h ts, surely there can be 

no d o u b t th at th ey  understood the inestim able w orth  o f  free ch oice .65

B u t i f  a defendant rejects self-representation and w ants to have counsel, the law  in 

th is co u n try  does exactly  w h at Faretta  said shou ld  n ot be done, nam ely, “com pel a 

d efendant to accept a law yer” that the defendant m igh t not w ant. Thus, in  M o rris  v. 

Slappy ,66 the Suprem e C o u rt rejected a defen dan t’s cla im  that he w as im p ro p erly  de­

n ied  a continuance o f  his trial w h en  his p u b lic  defender w as hospitalized and another 

assistant p u b lic  defender substituted on  his behalf. In  ru lin g  against the defendant, the 

C o u r t  expla ined that an in d igen t defendant is n ot entitled  to a “m ean in gfu l attorney- 

client relationship .” 67 Later, c itin g  the Slappy  decision , the C o u rt  declared as follow s:

[W ]h ile  the right to select and be represented b y  one’s preferred attorney 

is com preh end ed  b y  the S ixth  A m en d m en t, the essential a im  o f  the 

A m en d m en t is to guarantee an effective advocate fo r  each crim inal defen­

dant rather than  to ensure that a defendant w ill in exorab ly  be represented 

b y  the law yer w h o m  he prefers.68

L o w er courts have applied  this prin cip le  even w h en  the law yer requested b y  the ac­

cused is qualified  and w illin g  to provid e representation .69

65 Faretta, 422 U.S. 806, 817, 820-821, 833-834 (1975).
66 461 U.S. 1 (1983).
67 Id. at 14.
68 Wheat v. United States, 486 U.S. 153, 159 (1988).
69 See, e.g., Hickey v. State, 576 S.E.2d 628, 630 (Ga. Ct. App. 2003) (“An indigent defendant is entitled 

to reasonably effective assistance of counsel, not counsel of his own choice.”); State v. Jimenez, 815 
A.2d 976. 980 (N.J. 2003) (“ [A]ccused is guaranteed the right to the assistance of counsel, but not the 
constitutional right to counsel of his choice.”).
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H ow ever, fo r  the defendant w ith  the financial m eans to retain counsel, the C o u rt  

has em braced  a d istin ctly  d ifferent approach. In  U n ited  States v. G onzales-Lopez ,70 the 

C o u rt  reversed the con viction  o f  a defendant pursuant to the S ixth  A m en d m en t w hen  

a trial court refused the defen dan t’s request fo r  paid  counsel o f  his ch oice .71 H ere is 

h o w  Justice Sca lia  expla ined  the m ajo rity ’s decision:

T h e right to select counsel o f  one’s ch oice . has never been derived 

fro m  the S ixth  A m en d m en t’s purpose o f  en su rin g a fa ir  trial. It has been 

regarded as the root m ean in g o f  the constitu tional guarantee . . .  . W h ere  

the righ t to be assisted b y  counsel o f  one’s choice is w ro n g ly  denied, 

therefore, it is unnecessary to con d uct an ineffectiveness o r prejudice 

in q u iry  to establish  a S ixth  A m en d m en t vio lation . D ep rivatio n  o f  the 

right is “com plete” w h en  the defendant is erron eou sly  prevented  from  

bein g represented b y  the law yer he w ants, regardless o f  the q u ality  o f  the 
representation he received.72

D esp ite  the im p ortance that the C o u rt  attached to perm ittin g  a defendant to retain 

the law yer o f  one’s preference, the C o u rt  reaffirm ed that “the right to counsel o f  choice 

does n ot extend to defendants w h o  require counsel to be appo in ted  fo r th em .”73

B u t even i f  in d igen t defendants lack  the constitutional right to a law yer o f  th eir choos­

ing, there is n oth in g  to prevent a ju risd iction  fro m  estab lish ing a p rogram  in  w h ich  

clients are p erm itted  to select th eir ow n  counsel. L a w  review  com m entators w h o  have 

addressed the issue have been u n an im ous in u rgin g th at governm ents afford  clients 

the o p p o rtu n ity  to select th eir ow n  law yers.74 The m ost recent in -d epth  discussion o f  

the subject is contained  in a paper w ritten  b y  tw o law  professors and p ub lish ed  b y  the

70 548 U.S. 140 (2006). The Gonzales-Lopez decision and the Court’s other cases dealing with client se­
lection of counsel are discussed in Janet C. Hoeffel, Toward a More Robust Right to Counsel o f Choice,
44 San Diego L. Rev. 525 (2007) [hereinafter Hoeffel, Toward a More Robust Right to Counsel].

71 In the Gonzales-Lopez case, the trial court judge repeatedly rejected motions of an out-of-state lawyer 
to participate in the defendant’s trial, despite the defendant having made clear to the judge that he 
wanted this lawyer to be part of his defense team.

72 Id. at 147-148.
73 Id. at 151. The Court’s justification for its disparate treatment of indigents and non-indigents involv­

ing choice of counsel appears to be based largely on administrative convenience. For example, 
referring to its prior Morris v. Slappy decision, supra notes 66-68 and accompanying text, the Court 
offered the following explanation: “We have recognized a trial court’s wide latitude in balancing the 
right to counsel of choice ... against the demands of its calendar.” Gonzales-Lopez, supra note 70, at 
548 U.S. 152.

74 Hoeffel, Toward a More Robust Right to Counsel, supra note 72; Lefstein, In Search o f Gideons Promise, 
supra note 81, Chapter 8; Kenneth P. Troccoli, “I  Want a Black Lawyer to Represent M e”: Addressing a 
Black Defendant’s Concerns with Being Assigned a White Court-Appointed Lawyer, 20 Law & Ineq. 1 
(2002); Stephen J. Schulhofer &  David D. Friedman, Rethinking Indigent Defense: Promoting Effective 
Representation Through Consumer Sovereignty and Freedom o f Choice for A ll Criminal Defendants, 31 
Am. Crim. L. Rev. 73 (1993).
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C a to  Institute.75 W h ile  the argum ents in  su pport o f  client selection advanced in  this 

pap er are sim ilar to ones discussed here,76 several issues discussed b y  its authors deserve 

special m ention .

First, the authors reject “ large defender organ ization ^] p ro vid in g  the lion ’s share o f  

in d igen t defense services fo r  a c ity  o r county, and do n ot focus on  efforts . to w rite 

charters that attem pt to guarantee such organizations legal independence fro m  the 

govern m ent th at fun d s them .” 77 In  lieu  o f  p u b lic  defenders, the authors envision  “solo 

law yers, sm all groups o f  practitioners, and larger firm s,” 78 alth ough  p u b lic  defender 

offices cou ld  also furn ish  representation so lo n g  as th ey  com peted  successfu lly  w ith  

private law yers and w ere selected b y  th eir clients.79 W h ile  I agree that in  an y  system  o f  

client choice p u b lic  defenders should  have to com pete w ith  private law yers fo r  th eir 

clients ju st as in  E n g lan d  and S cotlan d , I th in k  it is unrealistic to expect that p u b lic  

defender program s th rough ou t the co u n try  and the thousands o f  law yers th ey  em p loy  

are lik e ly  to d isappear and be substantially, i f  n ot entirely, replaced b y  m em bers o f  the 

private bar. N o r  do I th in k  this w o u ld  be a positive developm ent, because p u b lic  de­

fenders usually  are not o n ly  dedicated  to th eir w o rk , b ut th ey  often  develop sign ificant 

expertise and are able to  provid e tra in in g  and serve as a resource to m em bers o f  the 

private bar w h o  also defend in d igen t clients in  the ju risd iction . H ow ever, it u n d o u b t­

ed ly  w ill be necessary in  m an y  ju risd iction s to adjust caseloads so th at the private bar 

assum es resp onsib ility  fo r  a larger percentage o f  the cases than  th ey  do now. T o  achieve

75 Stephen J. Sch u lh o fe r & David D. Friedman, Reform ing Indigent Defense: How Free 
M arket Principles Can Help to  Fix a  Broken System (Cato Institute 2010) [hereinafter 
Sch ulh ofer, Reform ing Indigent Defense], available at http://www.cato.org/pub_display. 
php?pub_id=i2i06.

76 Schulhofer and Friedman explain:
[T]he ... [solution] we propose ... is to transfer the power to select the attorney from the 
court system to the defendant. So far as his own interests are concerned, the defendant has 
precisely the correct incentives. I f  available information is good enough to allow a defen­
dant to appraise alternative providers of defense services, such a system solves the client’s 
problem. Even if  the defendant cannot judge perfectly among alternative counsel, at least 
the decision will be made by someone with an interest in making it correctly; consumer 
sovereignty is, despite imperfect information, the mechanism that most of us use most of 
the time to control the quality of the goods and services we buy.

Id . at i2.
77 Id. at 2-3.
78 Id. at 12. “We hypothesize that this proliferation of ... [various types of defense providers] would 

provide a much needed spur for innovation, effectiveness, and loyalty to client interests.” Id. at 13. 
This is essentially the way defense services are furnished in England. See Lefstein, In Search o f Gideons 
Promise, supra note 8i, Chapter 8, at 882-889.

79 “Finally, we would not exclude the possibility of a government-run staff of salaried public defend­
ers ... . A  public defender ... would not compromise the value of a [proposed] voucher system 
provided that defendants remained free to reject the public option and that private service providers 
accordingly emerged as alternatives.” Sch ulh ofer, Reform ing Indigent Defense, supra note 75, at 
i2-i3.
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this goal, it also w ill be necessary to allocate add itional fin ancial resources in  su pport o f  

representation b y  private law yers.

Because there are so m an y  d ifferent w ays in  w h ich  in d igen t defense services are 

p rovid ed  in  the U n ited  States and client selection o f  counsel has never been tried, it is 

d ifficu lt to predict w h at w o u ld  h appen  i f  such system s w ere in troduced . C on ceivab ly , 

ju risd iction s that currently  u n d erfu n d  in d igen t defense w o u ld  persist in d o in g  so, and 

this w o u ld  result in  clients refusing to choose p u b lic  defenders and tu rn in g  instead to 

p o o rly  com pensated, ineffective private law yers, believ ing that th ey  som eh ow  m ust be 

better than  p u b lic  defender law yers.80 O n  the other h and , I th in k  it is ju st as lik e ly  that 

client choice w o u ld  lead p u b lic  defender program s to m ore effectively  use th eir existing 

resources; and, i f  n ot adequately  fun d ed , to becom e m ore aggressive and perhaps m ore 

co n vin c in g  in  seeking add itional financial support. F o r exam ple, client rejection o f  

p u b lic  defenders w o u ld  stron gly  support the argum ent th at defender program s need 

critical add itional fun d s in  order to lim it caseloads and im prove services as a m eans o f  

attracting clients.

C on sid er, again , the story  o f  Pat, w h o  I discuss in  the In tro d u ctio n  to this book. Pat 

com p la in ed  to his boss about his caseload and his in ab ility  to represent effectively  

the m ore than  300  clients to  w h ich  he w as assigned. In  response to Pat, the agency’s 

supervisors and ch ie f defender cou ld  scarcely have been less sym pathetic, threaten­

in g  to fire Pat i f  he filed  a m otion  seeking to w ith d raw  fro m  an y  o f  his cases.81 N ow , 

consid er th is sam e scenario i f  Pat’s p u b lic  defender agency h ad  to com pete w ith  private

80 The authors of the Cato Institute paper do not share my concern:
Until now we have put aside the question of how generously indigent defense services will 
be funded; we have simply argued that, with whatever resources society allocates to indigent 
defense, freedom of choice will enhance the quality of the services delivered ... . There 
are legitimate concerns that without large increases in the resources devoted to indigent 
defense, other reforms may make little difference. We recognize that funding levels have 
a major impact on the quality of defense services and will continue to do so under the 
voucher regimes we propose. But whatever the level of funding, the attorney’s independence 
from his adversary (the government) is the sine qua non of zealous representation, and 
freedom of choice for the client therefore remains a critical element in any plan for achiev­
ing effective defense services. I f  funding levels remain low, the pool of attorneys who serve 
the indigent will continue to include both able, altruistic lawyers, as well as minimally 
competent attorneys with few other opportunities, and highly skilled attorneys who are 
adept at cutting corners so that they can limit the harm to their clients while maintaining a 
decent income for themselves.

Id . at i5.
81 See supra notes 4-6  and accompanying text, Introduction. The authors of the Cato Institute paper 

offer their perspective about the kind of response Pat received from his agency’s head and supervisors: 
“ [M]ost chief defenders temper their zeal with pragmatic instincts for bureaucratic survival; if  they 
did not, they could not keep their jobs. Thus, for most defenders, most of the time, accommodation 
to the case management and budgetary priorities of the court and county government is a fact of 
life.” Sch ulh ofer, Reform ing Indigent Defense, supra note 75, at 7.
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law yers fo r  th eir clients. I am  dou b tfu l that P at’s supervisors and boss w o u ld  have 

reacted the sam e way. In  fact, I believe th at w ell before Pat ever com plain ed  about his 

caseload, all o f  the organization ’s leaders w o u ld  have m obilized  to im prove the qu ality  

o f  th eir representation in  order to retain current clients and attract n ew  ones. This 

necessarily w o u ld  have m eant reducing the intake o f  n ew  cases and aggressively seeking 

additional fun d in g . Surely  th ey  w o u ld  understand that th eir failure to respond in such 

fash ion  w o u ld  lik e ly  m ean th ey  w o u ld  go out o f  business because clients w o u ld  shun 

them . Finally, I seriously  d ou b t that Pat ever w o u ld  have h ad  as m an y  as 300  clients to 

represent i f  clients had  been p erm itted  to select th eir ow n  defense law yers. G iv e n  the 

m in im al representation that Pat and his fe llow  p u b lic  defenders w ere able to provid e to 

th eir clients, p ro b ab ly  m ost w o u ld  not have selected the p u b lic  defender program  but 

instead sought assistance o f  private law yers i f  p erm itted  to do so.

T he professors w h o  w rote  the C ato  Institute paper also discuss the need to in form  

defendants about the law yers available to provid e representation. A s the authors 

exp la in , “ [t]he court or co u n ty  govern m ent cou ld  m aintain  a list o f  attorneys and firm s 

it considers p articu larly  w ell qualified  to defend the in d igen t.” 82 H ow ever, th ey  do not 

address just h ow  courts o r co u n ty  governm ents should  determ ine the qualifications o f  

counsel and actually  com pile  such lists. In  fact, I believe th at in  an y system  o f  client 

selection o f  counsel, there needs to be m ore than  ju st lists o f  law yers deem ed b y  judges 

to  be especially  w ell qualified. Instead, there need to be procedures fo r  certify in g  as 

qualified  both  private law yers and p u b lic  defenders.83 O bviously, i f  p u b lic  defenders 

com pete w ith  private law yers to provid e representation fo r  clients, the certification  

process needs to  be h an d led  b y  an au th o rity  th at is separate and ind epend ent o f  the 

state or local ju risd iction ’s p u b lic  defender agency.84

82 Id . at i3.
83 This is the approach developed by the LSC in England. See Lefstein, In Search o f Gideons Promise, 

supra note 81 Chapter 8, at 869-881. Efforts also occasionally have been undertaken in the U.S. to cer­
tify lawyers as qualified to provide indigent defense services. See supra notes 40-45 and accompanying 
text, Chapter 8, in which the system for certifying assigned counsel in Massachusetts is described.

84 Earlier I referred to the ABA Guidelines related to death penalty representation, which call for the 
establishment of an independent “responsible agency” to certify and select lawyers to provide defense 
representation in death penalty cases:

The Responsible Agency should, in accordance with the provisions of these Guidelines, 
perform the following duties: i. recruit and certify attorneys as qualified to be appointed 
to represent defendants in death penalty cases; 2. draft and periodically publish rosters of 
certified attorneys; 3. draft and periodically publish certification standards and procedures 
by which attorneys are certified.

ABA Death Penalty Guidelines, supra note 38, at Guideline 3.1.
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B. Litigation Strategies
W h ile  I believe that even tu ally  the k inds o f  reform s suggested in the preced ing section 

can lead to reasonable caseloads, th eir im p lem en tation  u n d o u b ted ly  w ill be gradual. 

M ean w h ile , in  far too m an y  ju risd iction s excessive caseloads have becom e a perm anent 

w a y  o f  life , resulting in  defense services that are far less than  the prom ise o f  the S ixth  

A m en d m en t and w ell below  the com m an d s o f  professional con d u ct rules. Therefore, 

law yers w h o  represent clients, supervisors, and heads o f  defense program s h ave a d u ty  

to  act in  an effort to control th eir caseloads.85 I f  requests fo r  sufficient appropriations 

are rejected and other alternatives unavailable, litigation  is the inevitab le last resort.86 

Because court challenges are so u n co m m on , especia lly  w h en  the national d im en sion  o f  

the prob lem  is considered, I discuss several new, alternative w ays o f  approachin g litiga­

tion . B u t regardless o f  the approach  pursued , the p rim ary  d u ty  o f  defense program s 

and th eir law yers is to existing clients. A ccordingly, the first goal o f  litigation  should  

be to halt the assignm ent o f  n ew  cases and only, secondarily, to seek to w ith d raw  fro m  

cases o f  ex isting clients i f  w o rk  on the client’s b eh a lf has b egu n .87

M ultiple Motions Instead of a Test Case

T he p rio r chapter on  litigation  discussed test cases in A rizon a, F lorida, and Tennessee, 

in  w h ich  p u b lic  defender agencies challenged th eir program ’s current caseloads. In  the 

A rizon a  and F lo rid a  cases, the defender program s cla im ed  th at the caseloads o f  all o f  

th eir law yers h an d lin g  fe lo n y  cases w ere too h ig h ;88 in  the Tennessee case, the law suit 

dealt w ith  excessive caseloads o f  the program ’s law yers p rovid in g  m isd em ean or repre­

sentation , but data w ere also presented on  fe lo n y  caseloads to establish th at the law yers 

h an d lin g  felonies w ere unable to defend clients charged w ith  m isd em ean ors.89 The 

law suits required considerable advance preparation  tim e b y  the heads o f  the defense 

program s and senior staff; th is is typ ical o f  m ajo r civil litigation . Statistical data on 

caseloads and other activities o f  law yers h ad  to be assem bled, affidavits prepared, expert

85 For the duty of lawyers to act under the ABA M odel Rules, see supra notes 3-28 and accompanying 
text, Chapter 2.

86 As stated in the ABA E igh t Guidelines, supra note 76, Chapter 2, “ [w]hen alternative options for 
dealing with excessive workloads, such as those listed in Guideline 5, are exhausted, insufficient, or 
unavailable, the Public Defense Provider is obligated to seek relief from the court.” Id. at 12 (com­
ment to Guideline 6). For discussion of the ABA E igh t Guidelines, see supra notes 76-83 and 
accompanying text, Chapter 2.

87 “Because lawyers have as their primary obligation the responsibility to represent the interests of cur­
rent clients, withdrawals from representation is less preferable than seeking to halt the assignment of 
new appointments.” Id. at 12 (comment to Guideline 6).

88 For discussion of the Arizona and Florida litigation, see supra text accompanying notes 26-34 and 
5i-62, Chapter 7.

89 For discussion of the Tennessee litigation, see supra notes 36-50 and accompanying text, Chapter 7.
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and n on -expert w itnesses lin ed  up to testify, and litigation  strategies resolved. E ven  

th ough  private pro  bono counsel w ere recruited to provid e representation in  all three 

cases, the law suits still required a great deal o f  tim e b y  those in  charge. F or this reason 

and the u n certain ty  o f  success, b usy  leaders o f  p u b lic  defense program s are like ly  

d iscouraged fro m  lau n ch in g  tim e-co n su m in g caseload litiga tio n .90

In  lieu  o f  the test litigation  approach, p u b lic  defense program s should  consider an 

alternative that requires less tim e and advance preparation  b ut holds at least as m uch 

p rom ise o f  success. I f  caseloads are deem ed excessive, I  propose that the heads o f  p u b lic  

defense program s a n d  some or a l l  o f  the p rogram ’s lawyers do exactly w h a t is requ ired  o f  

them by rules o f  professional conduct.91 Thus, w ith  each new  assignm ent or group o f  as­

signments, the c h ie f  p u b lic  defender or an  assistant p u b lic  defender, as m ay be appropriate, 

w o u ld  m ake a  suitable record, stating that the acceptance o f  the n ew  case or cases w il l  result 

in  a  violation o f  the rules o f  professional conduct a n d  asking that the n ew  assignment(s) not 

be m a d e?1 A n d , ju s t  to be clear about the matter, I  am  suggesting that such m otions be f i le d  

routinely u n t il such tim e as r e lie f  is obtained, as fu rth e r  exp la in ed  below:

■ States h ave approved  the provision  o f  the A B A  M o d e l R u les o f  Professional

C o n d u ct, w h ich  provides that “ [a] law yer shall n ot seek to avo id  app o in tm ent b y  a 

tribunal to represent a person  except fo r  go o d  cause . . .  .” 93  I f  u n dertak in g a client’s 

representation “ is lik e ly  to result in  a v io lation  o f  the R u les o f  Professional C o n d u ct 

o r other law,” go o d  cause is satisfied.94  In  exp la in in g  the m ean in g o f  this ru le, a 

com m en t explains that “ [ f  ]o r  go o d  cause a law yer m ay  seek to decline to  represent

90 See also the story told at supra note 34.
91 As discussed earlier, normally those in charge of defense programs will need to take the lead in chal­

lenging caseloads, because lawyers engaged in the daily defense of clients will rarely do so. See supra 
Chapter 4, Understanding Lawyer Behavior: Why Leadership Matters.

92 The motion of the chief defender or staff lawyer(s) could include a claim that due to excessive 
caseloads effective representation under the Sixth Amendment will be impossible. I do not believe, 
however, that the argument should be predicated on Strickland v. Washington, 466 U.S. 668 (i984), 
which requires a defendant to demonstrate after conviction that defense counsel’s representation 
was prejudicial to the defendant. Instead, the defense should base its argument on United States
v. Cronic, 466 U.S. 648 (1984), claiming that due to excessive caseloads “the likelihood that any 
lawyer, even a fully competent one, could provide effective assistance is so small that a presumption 
of prejudice is appropriate without inquiry into the actual conduct of the trial.” Id. at 659. Although 
Cronic, like Strickland, was a post-conviction case, the Cronic rationale can still be invoked pretrial 
as explained in Justice Denied, supra note 2, Chapter 1, at 110-112. An argument based on Cronic 
is also discussed at supra notes 76-81, Chapter 3. For discussion of the Strickland standard and its 
application to excessive caseloads, see supra notes 41-75 and accompanying text, Chapter 3. See also 
decisions in the Michigan and New York cases discussed at supra notes 104-131 and accompanying 
text, Chapter 7.

93 ABA M odel Rules R. 6.2
94 Id . at 6.2 (a).
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a person  w h o cannot afford  to retain counsel . . .  . G o o d  cause exists i f  the law yer 

cou ld  n ot handle the m atter com peten tly  . .” 95

■ A ssu m e that new  cases are assigned to the ch ie f p u b lic  defender, fo llow ed  b y  a 

m em ber o f  the agency’s sta ff designated to provid e representation. C o n sisten t w ith  

the above professional con d u ct rule, I suggest that the ch ie f d efender m ake a form al 

record applicable to the new  assignm ent(s), in fo rm in g  the cou rt th at acceptance

o f  the n ew  case(s) w ill lead sta ff m em bers to vio late  rules o f  professional conduct. 

This cou ld  be done orally  on  the record or in  a b r ie f m otion  filed  w ith  the court. 

W h ich ever course is fo llow ed , I suggest that a h earing on  the m otion  be requested.

■  I f  n ew  cases are not assigned to the head  o f  the p u b lic  defense agency b ut instead 

sta ff law yers are appoin ted  to  cases in  th eir ow n nam es, the law yers cou ld  do exactly  

w h at is recom m ended  fo r the ch ie f p u b lic  defender. Thus, the law yers w o u ld  m ake 

a form al record applicable to the n ew  assignm ent(s), in fo rm in g  the court that 

their acceptance o f  the n ew  case(s) w ill lead to a v io latio n  o f  rules o f  professional 

conduct. A s w ith  the ch ie f defender, this cou ld  be done either orally  on  the record 

or th rough  a b rie f m otion . In  each instance, a h earing on  the m otion  should  be 

requested.

■  Regardless o f  w h eth er new  cases are assigned to the ch ie f p u b lic  defender or to a 

sta ff law yer, i f  the requested hearing is granted , the leaders o f  the defender agency 

and its law yer(s) w ill need to present testim on y respecting th eir in ab ility  to  accept 

add itional cases since th ey  cannot provid e ethical representation as required by 

professional con d uct rules. T h us, the testim on y should  concentrate on  the n u m ber 

and status o f  pen d in g  cases o f  the law yer(s) and the countless tasks n ot then being 

p erform ed  because o f  h avin g  too m u ch  w o rk .96 W h en  the testim o n y is com pleted ,

it should  leave little d oubt that (i) com petent and d iligent representation is n ot n ow  

lik e ly  being p rovid ed ; and (2) that additional appointm ents w ill o n ly  m ake m atters 

w orse. W h ile  preparation  fo r th is hearing w ill take som e tim e on  the part o f  all 

invo lved , it sh ou ld  n ot require nearly  the sam e tim e co m m itm en t dem an ded  o f  the 

test case litigation  pu rsued  in  A rizon a, F lorida , and Tennessee.

I f  m otion s o f  the k in d  suggested are successful, the trial court ju d g e  presum ably  w ill 

app o in t law yers fro m  outside the p u b lic  defender agency to provid e the necessary 

representation, and thus the defender agency’s caseload w ill not be furth er increased. 

O n  the other h and , i f  defense m otion s are rou tin ely  denied , the proposed  approach 

accom plishes at least fo u r th ings. F irst, in  the event o f  a defen dan t’s con viction , 

w h eth er after trial o r a plea, claim s o f  ineffective assistance o f  counsel w ill be bolstered

95 Id . at cmt. 2.
96 For an illustration of the kind of testimony suggested, see supra note 16 and accompanying text, 

Chapter 7, which quotes testimony presented in a case litigated in New Orleans.
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because the defense can argue th at there w as concern  fro m  the ve ry  b egin n in g o f  

the defen dan t’s case about w h eth er there w as adequate tim e in  w h ich  to  provide 

com petent and effective representation. Secon d , the defense w ill be able to exp la in  to 

its fu n d in g  authorities that it has been so concerned about the caseloads o f  its law yers 

that it has repeatedly and fo rm ally  advised trial court(s) that because it lacks sufficient 

s ta ff and resources it is fa ilin g  to provid e adequate defense services. T h ird , b y  p lacin g 

on  the record th eir b e lie f th at th ey  are n ot p ro v id in g  defense services consistent w ith  

th eir professional ob ligations, the agency’s ch ie f defender, supervisors, and sta ff law yers 

w ill protect them selves against possib le d isc ip lin ary  v io lation  claim s.97 Finally, persis­

tence in  this approach , despite repeated denials o f  defense m otion s, is lik e ly  to attract 

m edia attention , and, on  at least som e occasions, p u b lic ity  about the p ligh t o f  defense 

services has contributed  to a clim ate favorab le to reform . A s expla ined in the report 

o f  the N atio n a l R ig h t to C o u n se l C o m m ittee , “the reality  is that new s reports about 

prob lem s in  in d igen t defense and strong p u b lic  support fo r  im provem ents m ay m ake 

a difference not o n ly  w h en  legislatures consider new  law s, b ut also w h en  courts decide 
d ifficu lt cases.” 98

D esp ite  d o in g  exactly  w h at rules o f  professional con d u ct require, som e judges m ay 

react w ith  considerable h ostility  i f  defense program s or th eir law yers repeatedly ask 

not to be assigned to n ew  cases. C on ceivab ly , som e judges m igh t even seek to prevent 

the defense fro m  m akin g an oral record in open  cou rt ob jectin g to new  assign­

m ents, in  w h ich  case the defense w ill have no choice except to file a w ritten  m otion  

w ith  the cou rt clerk ’s office. A  cou rtroom  dram a that I w itnessed m an y  years ago in 

W ash in gton , D .C .,  is rem iniscent o f  the k in d  o f  d isagreem ent that m igh t arise betw een 

ju dges and defense law yers. A  m em ber o f  the p u b lic  defense agency appeared before 

the cou rt’s central assignm ent ju d g e  on  the m o rn in g  that one o f  his cases w as set fo r 

ju ry  trial. A fte r  the govern m ent an noun ced  “ready,” the p u b lic  defender responded 

that he w as not ready because he h ad  n ot had  adequate tim e to prepare his case due to 

the m an y  other cases th at he w as sim ultaneously  defending. W h en  the ju d ge sum m ar­

ily  rejected his request fo r  postpon em en t, the defender replied that i f  he w as forced  to 

trial, he w as certain th at the representation th at he furn ish ed  w o u ld  be ineffective u n ­

der the S ixth  A m en d m en t and that i f  h is client w as con victed  fo llo w in g  trial, he w o u ld  

be “the first person  to testify  in  an y  postcon viction  proceed in g about his failure to 

deliver representation o f  the k in d  required b y  the C o n stitu tio n .” T o  say that the ju d ge 

w as angered b y  the defender’s statem ents, all o f  w h ich  w ere taken dow n b y  the cou rt’s 

reporter, w o u ld  be an understatem ent. The ju d g e  becam e red in  the face, yelled  at the 

defender not to say th ings like that “on  the record ,” and ordered the court reporter not

97 The defense can also seek an interlocutory appeal of the trial court’s denial of its motion, but such an 
appeal is normally not available as a matter of right. See infra note 110.

98 See Justice Denied, supra note 2, Chapter 1, at 146.
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to take dow n  an yth in g furth er that the defender said. N evertheless, the ju d ge granted 

the defender’s request fo r  a con tin u an ce.99

T he forego in g exchange illustrates that defenders not o n ly  have considerable leverage 

in  seeking necessary continuances but also in  rejecting n ew  cases. Som etim es, how ever, 

fo rtitu d e is necessary in  ap p lyin g  that leverage. The defender described in  the preced­

ing story  w as fearless, because he w as fu lly  aware in  advance th at the ju d g e  w o u ld  not 

take k in d ly  to w h at he w as go in g  to  say. B u t he m ade the record that he d id  because he 

understood th at his client’s interest w as m ore im p ortan t than  w h eth er or n ot the ju d ge 

becam e angry. S im ila r fo rtitu d e m a y  be required w h en  defense agency heads or in d i­

v id ual defenders seek to m ake a record about th eir in ab ility  to accept additional cases.

Refusing to Provide Representation in New Cases

A s an alternative to filin g  repeated m otion s asking to be relieved o f  n ew  appointm ents, 

defense program s or defense law yers m ay w an t to consider s im p ly  refusing to  represent 

clients w h en  con vinced  th at com petent and d iligen t representation cannot be provid ed  

consistent w ith  professional con d uct rules. A ssu m e th at trial courts are appo in tin g 

the head o f  the defense p rogram  or in d ivid u al defenders to n ew  cases, w h ich  is w h at 

occurs in  a m ajo rity  o f  ju risd ictions. T h e suggestion is that the ch ie f defender or the 

law yers explain  to the court, either orally  o r in  an in fo rm a l w ritten  com m u n ication  

(e.g., an e-m ail, m em oran d u m , or letter), that add itional appoin tm ents cannot be 

accepted due to an excessive caseload. Thus, the defense declares th at it is “unavailab le” 

fo r  add itional court appoin tm ents, p ro vid in g  such in form ation  about the situation  as 

deem ed appropriate, and m akin g  clear that it w ill not provid e representation in new  

cases.100

Authority Related to Refusing Court Appointments

In  the preceding section, I referred to A B A  M o d e l R u le  6 .2 and its accom p an yin g  com ­

m ent, w h ich  m akes clear th at i f  “go o d  cause” is present, such as the in ab ility  to provide 

com peten t legal services, a law yer m ay seek to decline to provid e representation .101 The 

ru le is silent about w h eth er the defense is required to file a m otion  asking th at new  

cou rt appoin tm ents be stopped. A ccord ingly , R u le  6 .2  is satisfied i f  a defense law yer

99 The lawyer in this story was Gary Bellow, who at the time was deputy director of the D.C. Legal 
Aid Agency, which was the predecessor program to the D.C. Public Defender Service. Gary was an 
exceptionally talented lawyer who devoted his life to public interest law. He is known best for his 
subsequent work as a faculty member at Harvard Law School, where he founded, developed, and 
directed the law school’s clinical programs. Gary Bellow died in 2000 at the age of 64. A  memorial 
website dedicated to his life is available at http://www.garybellow.org/.

100 For additional discussion of declaring “unavailable,” see text immediately after supra note 83, Chapter 2.
101 For the relevant rules of professional conduct, see supra notes 93-95 and accompanying text.
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or defender program  in form s the cou rt either orally  o r in  a w ritten  com m u n ication  

short o f  a form al w ritten  m otion , that add itional cases cannot be accepted due to an 

in ab ility  to provid e com petent and d iligen t legal services fo r  add itional clients.

T he A B A  C rim in a l Ju stice Stan d ard  concerned w ith  excessive w ork loads states that 

defense program s and in d ivid u al law yers are required to “take such steps as m a y  be 

appropriate to reduce th eir p en d in g  or pro jected  caseloads, in c lu d in g  the refusal o f  fu r­

ther appoin tm ents,” i f  th ey  cannot furn ish  representation consistent w ith  “professional 

o b ligation s.” 102 B u t neither the b lackletter standard n o r accom p an yin g  com m en tary  

m entions filin g  a w ritten  m otion  asking th at the trial court n ot ap p o in t defense pro­

gram s or law yers to add itional cases. Instead, the com m en tary  states o n ly  that “ [i]n the 

case o f  a defender program  w ith  excessive w ork load , add itional cases m u st be refused 

and, i f  necessary, p en d in g  cases transferred to assigned counsel.” 103

F ilin g  a m otion  w ith  the cou rt is m en tion ed  in  the 2 0 0 6  A B A  ethics op in io n  on  exces­

sive w ork loads b ut o n ly  in  con n ection  w ith  w ith d raw al fro m  representation, not in 

relation to stopp in g the assignm ent o f  n ew  cases. Thus, the ethics o p in io n  states that i f  

a law yer is receiving appointm ents directly  fro m  the court and the law yer’s “w ork load  

w ill becom e, or already is, excessive,” 104 appropriate action  m a y  include “requesting 

that the cou rt refrain  fro m  assigning the law yer an y  n ew  cases . . .  .” 105 W h ile  this re­

quest presum ably  cou ld  be in the fo rm  o f  a m otion , the ethics o p in io n , consistent w ith  

M o d e l R u le  6 .2 , om its an y  reference to filin g  a w ritten  m o tio n  w ith  the court seeking 

to avo id  n ew  appointm ents.

T he one source that m entions filin g  m otion s to  stop new  assignm ents is the A B A  E igh t 

G u id elin es. T h e b lackletter o f  G u id e lin e  5 suggests that p u b lic  defense providers take 

“p ro m p t actions” 106 w h en  w ork loads are o r are about to becom e excessive, in c lu d in g  

“ [n ]otify in g  courts o r other ap p o in tin g  authorities that the Provid er is unavailable 

to accept add itional ap po in tm ents.” 107 H ow ever, the com m en tary  to G u id e lin e  5 

suggests that “ [w ]hen a Provid er cannot reduce excessive law yer w ork loads, a m otion  

filed  w ith  the court, a im ed  at stop p in g  case assignm ents and/or perm ittin g law yers to 

w ith d raw  fro m  cases (see G u id e lin e  6 infra), o r con ceivab ly  the filin g  o f  a separate civil 

action, w ill be necessary.” 108 M oreover, G u id e lin e  6, un like A B A  M o d e l R u le  6 .2 , A B A

102 ABA Providing Defense Services, supra note 8, Introduction, at Std. 5-5.3 (b).
103 Id. at 74. For additional discussion of ABA Providing Defense Services, Std. 5-5.3, see supra notes 

65-69, Chapter 2.
104 ABA Formal Op. 06-441, supra note 36, Chapter 2, at 5.
105 Id.
106 ABA E igh t Guidelines, supra note 76, Chapter 2, at Guideline 5. For additional discussion of the 

Guidelines, see supra notes 76-83, Chapter 2.
107 Id. at Guideline 5.
108 Id., cmt. to Guideline 5, at 11.
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P rovid in g  D efen se Services, and the A B A ’s ethics o p in io n , is exp lic it about the p ossib il­

ity  o f  filin g  “m otion s asking a cou rt to stop the assignm ent o f  n ew  cases and to w ith ­

d raw  fro m  new  cases, as m a y  be appropriate . . .  .” 109 T h e E ig h t G u id elin es, how ever, 

do not preclude the other possib le option , i.e ., refusing to  represent clients i f  the court 

rejects the defense an noun cem en t th at it is “unavailab le” to accept add itional clients.

Difference Between Filing a Motion and Declaring "Unavailable"

It m akes a difference w h eth er the defense declares “un availab ility” instead o f  filin g  a 

w ritten  m otion  asking that add itional cases n ot be assigned. I f  a m otion  is filed, the 

defense is the m o vin g  p arty  in  a form al court proceed ing and thus is responsible fo r  es­

tablish ing that it cannot provid e com petent and d iligen t representation to new  clients 

due to  its caseload. I f  the trial cou rt rejects the defense m otion , the ju d g e ’s decision  is 

usually  not a final, appealable order as a m atter o f  right, so the defense m ay  be unable 

to  avo id  accepting the n ew  cou rt ap p o in tm en ts.110 B u t even i f  the trial cou rt grants 

the defense m otion , the co u rt’s order w ill lik e ly  be stayed and the defense ordered to 

con tin ue to provid e representation on  b eh alf o f  n ew  clients, despite its con clusion  that 

com petent and d iligen t representation is im possib le. Previously, I discussed a case on 

appeal in  F lorid a  in  w h ich  the p u b lic  defender in  D ad e  C o u n ty  filed  m otion s to stop 

the assignm ent o f  n ew  cases to its fe lo n y  law yers. A lth o u g h  the trial court substantially  

granted  the p u b lic  defender’s m otion , the order w as stayed and the m atter appealed b y  

the State o f  F lorida. The appellate process is n o w  three years old , and in  the m eantim e 

the p u b lic  defender’s office has h ad  to con tin ue to accept litera lly  thousands o f  ad­

ditional fe lo n y  cases.111

O n  the other h and , suppose the defense does n ot file a m otion  to stop the app o in t­

m ent o f  n ew  cases but instead advises the trial court that it is “unavailab le” to accept 

th em  and explains its reasons. W h a t outcom es m igh t ensue? O n e possib ility  is that the 

trial court accepts the defense position , and arrangem ents are m ade fo r  other law yers 

to be appo in ted  to the excess cases. T h e other possib ility  is that the trial ju d ge becom es 

angry, objects to the defense p osition , and orders the defense either to accept the new  
cases or be h eld  in  co n tem p t.112

109 Id., Guideline 6. The commentary to Guideline 6 contains information about how to litigate such 
motions, suggesting that the indigent defense provider “may deem it advisable to present statistical 
data, anecdotal information, as well as other kinds of evidence.” Id., cmt. to Guideline 6, at I2.

110 See Lefstein and Vagenas, Restraining Excessive Defender Caseloads, supra note I, Introduction, at I2:
However, an interlocutory appeal from a trial court’s denial of a defender’s motion for relief 
based upon an excessive caseload appears not to be available anywhere as a matter of right. 
Invariably, when an appellate court hears an appeal in such a case, it is because the court has 
decided to do so in the exercise of its discretion. 

m For discussion of the Miami Dade County litigation, see supra notes 5I-62 and accompanying com­
mentary, Chapter 7.

II2 Theoretically, even if  a motion is filed by the defense asking that new appointments be halted,
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H o w  lik e ly  is it that the trial cou rt w ill h o ld  either a defense law yer or head o f  a 

defense program  in  con tem pt fo r refusing to provid e representation o f  n ew  clients? A  

search o f  appellate decisions does n ot reveal exact precedents fo r  defenders o r the lead­

ers o f  defense program s bein g h eld  in  con tem pt fo r refusing to provid e representation 

in  m ultip le  cases due to excessive w o rk lo ad s.113 This is not surprising, because there 

are relatively  few  reported  decisions in  w h ich  either defense program s or law yers have 

sought to w ith d raw  fro m  cases and/or to stop appointm ents. In  reported cases, w h en  

the defense has com plain ed  o f  excessive caseloads and sought to refuse n ew  ap p o in t­

m ents, th ey  have filed  m otion s seeking relief.114

H ow ever, there surely are som e judges w h o  w ill em pathize w h en  a defense program  

or law yer refuses to proceed  based u p on  concerns fo r th eir ethical d u ty  and w ill be 

reluctant to h o ld  w ell-in ten tion ed  defense law yers in  contem pt. In  C h a p ter 8, I related 

m y  one personal experience w ith  this issue w h en  in the I9 70s I served as d irector o f  the 

P u b lic  D efen d er Service (P D S ) in  W ashington , D .C . W h en  I in form ed  the ch ie f judge 

o f  the D .C . Sup erior C o u rt  that P D S  law yers w o u ld  n ot accept add itional cases in  

order to deal w ith  an em ergen cy situation  that had  arisen, he accepted m y  position  and 

together w e pursued  other solutions to the co u rt’s need fo r  add itional law yers.115

The Case for Declaring "Unavailable" and Refusing to Proceed

There are potential advantages (and adm itted ly  som e risks) to the defense in  fo rcin g 

the court to be the m o vin g  p arty  w h en  there is a dispute about defense w illingness 

to  accept new  ap p oin tm en ts.116 N o t  o n ly  m ust the court prove that the con d u ct o f

the defense could still refuse to proceed if  the motion were denied. However, courts are apt to be 
especially unsympathetic to such a defense refusal, because, by filing a motion seeking caseload relief, 
the defense seemingly implies that it is willing to abide by judicial orders entered in response to its 
motion.

II3 For cases in which defense lawyers have been held in contempt for refusing to provide representation 
in a single case when ordered to do so, see supra note II, Chapter 2. See also J. W. Thomey, Attorney’s 
Refusal to Accept Appointment to Defend Indigent, or to Proceed in Such Defense, 36 A.L.R.3d I22I 

(I9 7 I).
n4 This is what occurred in the Arizona, Florida, Louisiana, and Tennessee cases discussed earlier.

See supra notes II-62 and accompanying text, Chapter 7. These cases also are discussed in Justice 
Denied, supra note 2, Chapter I, at I2I-I26.

115 See supra note 67, Chapter 8, at which additional details of my confrontation with the court are dis­
cussed. Also, I noted earlier that justices of the Massachusetts Supreme Judicial Court refused to hold 
in contempt lawyers from the State’s defender agency when they refused to provide representation 
because of having reached their caseload limits. See supra notes 3I-35, Chapter 8.

116 See, e.g., People v. McKenzie, 668 P.2d 769 (Cal. I983) (court may hold public defender in contempt 
when defender refuses to proceed due to belief that trial court’s rulings rendered effective representa­
tion impossible); In re Galloway, 389 A.2d 55 (Pa. I978) (finding of contempt proper when defense 
lawyer’s request to withdraw was denied and defense lawyer refused to proceed). Moreover, the 
Supreme Court noted the following some years ago:

[A]ll orders and judgments of courts must be complied with promptly. I f  a person to
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the defense is con tem ptuous, but i f  a con tem pt order is entered against the defense, 

it is sure to be a final appealable order fo r  w h ich  the defense can seek a stay pen d in g  

resolution  o f  the dispute in  the appellate co u rts.117 C onversely, i f  the defense provides 

representation w h en  w ork loads are excessive, clients in variab ly  are h arm ed in a variety  

o f  w ays, such as pretrial release m otion s n ot being filed, necessary investigations not 

conducted , and g u ilty  pleas entered w h en  th ey  should  not be. I f  clients are convicted , 

reversals w ill be based u p on  the standard o f  S trick la n d  v. W ashington,118 w h ich  requires 

that pre jud ice be d em on strated .119 Thus, the h arm  visited  u p on  clients w h en  the de­

fense labors u nder excessive caseloads is o ften  irreparable.

whom a court directs an order believes that the order is incorrect the remedy is to appeal, 
but, absent a stay, he must comply promptly with the order pending appeal. Persons who 
make private determinations of the law and refuse to obey an order generally risk criminal 
contempt even if  the order is ultimately ruled incorrect.

Maness v. Meyers, 4I9 U.S. 449, 458 (I975). See also ABA M odel Rules R. i.i6 (c).
117 The route pursuant to which a defense lawyer or head of a defense program might actually be held in 

contempt is difficult to predict. Here is one possible scenario: Assume that a court is notified by ei­
ther a defense lawyer or head of a defense program that additional appointments cannot be accepted 
due to excessive workload, but the court nevertheless enters orders appointing the lawyer or defense 
program to new cases. Upon receipt of the order of appointment, assume further that the defense 
lawyer or head of the defense agency again informs the court of its “unavailability” to represent 
clients in the new cases to which they have been appointed, and therefore the defense does not plan 
to enter appearances for the new clients because of its duties under rules of professional conduct. 
Now, assume that the court holds the defense lawyer or head of the defender program in contempt. 
Whether this would be criminal or civil contempt is unclear, especially because the same conduct can 
sometimes be treated as either. Arguably, under the foregoing scenario, the defense conduct would 
not qualify as direct contempt, which can be punished summarily, because it did not occur in the 
presence of the court. More likely, the defense conduct would be regarded as

[i]ndirect or constructive contempt beyond the presence of the court ... ; punishment for 
such contempt usually requires the observance of all elements of due process of law ... .
Due process requires that an individual charged with an indirect contempt be given full 
and complete notification and a reasonable opportunity to meet the charges by asserting a 
defense or providing an explanation.

I7 C.J.S. Contempt § 77 (I999). In contrast to the above hypothetical scenario, in State v. Jones, No. 
2008-P-00I8, 2008 WL 5428809 (Ohio Ct. App. 2008), a public defender was denied a continuance 
and, in the presence of the court, refused to proceed. The defendant was held in “direct criminal con­
tempt” because the conduct occurred in the court’s presence. However, the appellate court reversed 
the contempt conviction, as explained in the discussion of the Jones case that follows in the text of 
this chapter. See infra notes I20-I26 and accompanying text.

118 466 U.S. 668 (I984).
119 As the National Right to Counsel Committee noted in Justice Denied, supra note 2, Chapter i, at 

40-4I:
Since Strickland was decided, commentators have been virtually unanimous in their criti­
cisms of the opinion. Some have echoed views of Justice Marshall, whereas others have 
accused the Supreme Court of being insensitive to the very serious problem of adequate 
representation. Most of all, the decision has been criticized due to the exceedingly difficult 
burden of proof placed on defendants in challenging counsel’s representation and because it 
has led appellate courts to sustain convictions in truly astonishing situations.
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State v. Jo n es,120 decided  in 2008 b y  an O h io  appellate court, illustrates w h y  the defense 

should  consid er declaring u n availab ility  instead o f  acquiescing in  the acceptance o f  

new  cases w h en  it is unable to  provid e representation as required b y  rules o f  pro fes­

sional conduct. A n  assistant p u b lic  defender w as assigned to represent a client charged 

w ith  m isd em ean or assault, and the case w as set fo r  trial the fo llo w in g  day. H ow ever, 

the p u b lic  defender d id  n ot actually  receive the client’s file until the m o rn in g  o f  trial, 

at w h ich  tim e he m et w ith  his client fo r  tw en ty  m inutes and six o f  his other clients. 

W h en  the defender advised the trial ju d ge that his client w an ted  a ju ry  trial, the judge 

in form ed  the defender th at the case w o u ld  be tried th at afternoon . The defender 

expla ined th at he cou ld  n ot be ready b y  the afternoon  because he needed to in terview  

w itnesses, but the ju d g e  w arn ed  the defender that he w o u ld  be held  in  con tem pt i f  

he refused to proceed , stating that “ i f  a con viction  resulted, the defendant cou ld  file 

an appeal on  the basis o f  ineffective assistance o f  counsel.” 121 U ltim ately, w h en  the 

defender refused to proceed , he w as h eld  in  con tem pt and ordered taken into custody. 

So on  afterw ards the ju d g e  ordered a b on d  o f  i0 %  o f  $ i,0 0 0 , the requisite fee on  the 

b on d  w as posted , and the p u b lic  defender w as released.

O n  appeal, the appellate court reversed the fin d in g  o f  con tem pt, con clu d in g  that “a 

continuance w as w arran ted ” and that its denial “w as an abuse o f  d iscretion .” 122 A s the 

appellate court fu rth er explained:

U n d er these circum stances, effective assistance and eth ical com pliance 

w ere im possib le as appellant w as n ot perm itted  sufficient tim e to cond u ct 

a satisfactory investigation  as required b y  . . .  [rules o f  ethics] and the S ixth  

A m en d m en t . . It w o u ld  have been uneth ical fo r  appellant to proceed

w ith  trial as an y  attem pt at rendering effective assistance w o u ld  have been 

fu tile .123

T he appellate court also con clu d ed  that the trial ju d g e  h ad  “ im p ro p erly  p laced  an 

adm inistrative objective o f  con tro llin g  the co u rt’s docket above its su pervisory  im pera­

tive o f  fac ilitatin g  effective, prepared representation o f  a fa ir trial.” 124 Further, the court 

n oted  that “ [d]irect appeal is n ot a reliable rem ed y to fix  an obvious error . . .  .” 125 I f  

the defendant h ad  been convicted , “the p resum ption  o f  innocence w o u ld  have been

As a result of its dismay with the Strickland standard, the committee called for a new test for inef­
fective assistance of counsel, which would be “substantially consistent with the ethical obligation of 
defense counsel to render competent and diligent representation.” Id . at 2I2.

120 Jones, supra note II7.
121 Id  at I.
122 Id. at 4.
123 Id .
124 Id . at 5.
125 Id . at 6
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u n fa irly  replaced b y  a burden on  appeal to dem onstrate a ‘ reasonable p rob ab ility ’ that 

the result o f  the proceed in g w o u ld  have been d ifferent i f  . . .  [the defense] h ad  been 
prepared.” 126

R efu sin g  to proceed  w ith  representation due to excessive defense w ork loads and thus 

in tentionally  risk ing the possib ility  o f  con tem pt m igh t seem  to som e to be irrespon­

sible beh avior that violates both  decisional law  and professional con d uct ru les.127 B u t 

the idea is no different in prin cip le  fro m  w h at the p u b lic  defender d id  in  the Jones case, 

except that in  Jones the p u b lic  defender w as seeking to v in d icate the rights at trial o f  

a single defendant, w hereas the rights o f  m an y  m ore defendants, both  d u rin g  pretrial 

stages and at trial, are at stake w h en  a defense law yer or defense program  seeks to avoid  

n ew  appointm ents due to excessive w ork loads. In  d efen d in g his position , the p u b lic  

d efender in Jones cited to the trial cou rt an earlier O h io  decision  in  w h ich  the facts 

w ere sim ilar. The appellate cou rt in  the p rio r case p u t the m atter succinctly: “ D efense 

counsel should  not be required to vio late  his d u ty  to his client [under the S ixth  

A m en d m en t and ethics rules] as the price o f  avo id in g  pu n ish m en t fo r  con tem pt.” 128 

Yet, th at is precisely  w h at defense program s do w h en  th ey  file m otion s fo r  ju d ic ia l 

re lie f that are denied  despite tru ly  aston ish ing caseloads th at prevent com petent and 

d iligen t representation under rules o f  professional conduct.

Objecting to the Conduct of Prosecutors

In  several o f  the cases discussed previou sly  in  w h ich  p u b lic  defenders filed  m otions 

seeking re lie f fro m  excessive caseloads, the q u ality  o f  legal representation furn ish ed  can 

o n ly  be described as m arginal at best, i f  not w o e fu lly  in adequate.129 N o  objective o b ­

server cou ld  regard the representation p rovid ed  b y  the defenders in  these cases as co m ­

petent and d iligent as required b y  rules o f  professional responsibility. T h e testim on y o f  

M a rk  Stephens, the P u b lic  D efen d er in  K n o xville , Tennessee, sum m ed up w h at too o f­

ten occurs in  p u b lic  defense, w h en  he described his law yers as “ fly in g  b y  the seat o f  . . .  

[their] pants.” Such  representation is the antithesis o f  “com petence,” w h ich  requires . . .  

thoroughness and preparation  reasonably necessary fo r the representation.” 130 Yet, in 

the cases filed  b y  the p u b lic  defenders in  M ia m i and K n o xville , the local prosecutor,

126 Id.
127 See supra note II6.
128 In re Sherlock, 525 N.E.2d 5I2 (Ohio App. 2d Dist. I987) (quoting para. 3 of Appellate Court’s 

syllabus).
129 Consider, for example, the representation described in the Knoxville, New Orleans, and Miami cases 

at supra notes 36-62 and accompanying text, Chapter 7. My characterization of the representation 
in those jurisdictions is not intended as a criticism of the lawyers, because in each instance they were 
burdened with far too many cases and had inadequate support services.

130 ABA M odel Rules R. i.i.
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the state attorn ey general, o r both , opposed  defense claim s about th eir caseloads at the 

trial level and on  ap p eal.131

The position  typ ica lly  adopted  b y  prosecutors w h en  p u b lic  defenders com plain  about 

th eir caseloads is fu rth er illustrated b y  w h at has occurred  in  M issouri. F o r m an y  

years, studies have d ocu m en ted  that the M isso u ri State P u b lic  D efen d er (M S P D ) 

program  is un d erfu n d ed  and con stan tly  struggling w ith  exceed ingly  h igh  caseloads.132 

A s discussed earlier, in  D ecem b er 20 0 9 , the M isso u ri Suprem e C o u rt  decided a case 

in  w h ich  it acknow led ged  the o verw h elm in g caseloads w ith  w h ich  the M S P D  was 

dealing and v irtu a lly  conceded that the state’s assistant p u b lic  defenders w ere v io latin g  

th eir responsibilities u n der rules o f  eth ics.133 A s a result, the M isso u ri Suprem e C o u rt  

invited  the agency to  declare district state p u b lic  defender offices “unavailab le” to ac­

cept n ew  cases w h en  th eir caseloads h ad  exceeded certain m ax im u m  num bers fo r  three

131 As noted previously, the pleadings in the Knoxville case are on the website of the county’s public 
defender agency. See supra note 38, Chapter 7. Pleadings related to the Miami litigation are on the 
website of the Miami-Dade County Public Defender. See supra note 62, Chapter 7. In the Knoxville 
case, the Public Defender was opposed by the office of the Tennessee Attorney General, which suc­
cessfully intervened on behalf of the Tennessee Administrative Office of Courts (AOC), pointing out 
that the AO C would be responsible for additional defense service costs if  the Public Defender were 
successful in reducing his caseload. In Tennessee, all funding of indigent defense services is provided 
by the State. In the Miami litigation, the Public Defender was opposed in the trial court by the State’s 
Attorney in Miami and also by the General Counsel of the Florida Prosecuting Attorneys Association. 
On appeal, before a Florida intermediate appellate court and the Supreme Court of Florida, the State 
is represented by the Florida Attorney General’s office. All funding of indigent defense is provided by 
the State of Florida.

132 See, e.g., The Spangenberg Group and The Center for Justice, Law and Society at George Mason 
University, Assessment o f th e  M issouri State Public D efender System (October 2009), avail­
able at http://members.mobar.org/pdfs/public-defender/2009-report.pdf. The following is a partial 
summary of the report’s conclusion:

For close to a decade, MSPD has received no substantial increase in its appropriations, 
despite the fact that year-by-year, MSPD has submitted budgets demonstrating that it is 
seriously underfunded and overloaded with cases. All three branches of government are on 
notice that Missouri has been operating a constitutionally inadequate system for some time 
now. MSPD has gone to the trial courts, to the courts of appeal, to the legislature, and to 
the governor. Yet the situation remains the same. And so each day in Missouri, the State 
places the lives of poor citizens into the hands of attorneys who are underpaid, overworked, 
and badly supervised ... . Missouri’s public defender system stands at the bottom of its 
sister states in terms of resources, and the results are alarming. Missouri’s public defender 
system has reached a point where what it provides is often nothing more than the illusion of 
a lawyer.

Id . at 66.
133 Missouri Public Defender Commission v. Pratte, 298 S.W.3d 870, 880 (2009) (“The excessive number 

of cases to which the public defender’s offices currently are being assigned calls into question whether 
any public defender fully is meeting his or her ethical duties of competent and diligent representation 
in all cases assigned. The cases presented here to this Court show both the constitutional and ethical 
dilemmas currently facing the Office of the State Public Defender and its clients.”). The Pratte deci­
sion and its aftermath is also discussed at supra notes 85-I03 and accompanying text, Chapter 7.
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consecutive m o n th s.134 A ccord ingly , d istrict offices o f  the M S P D  either began to refuse 

additional cases or to p u t courts on  notice that th ey  m a y  start to  refuse n ew  cases in  

the near fu tu re .135 In  response, the prosecutor w h o served as President o f  the M issou ri 

P rosecuting A ttorn eys A ssociation  labeled the con d u ct o f  the M S P D  as “reckless, self­

interested and irresponsible” and “attem pting to h o ld  the entire crim inal justice system  

hostage.” 136

In  m y  ju d g m en t, it is in appropriate fo r  prosecutors to oppose defense concerns about 

th eir caseloads w h en  it is clear that defense program s are overw h elm ed w ith  cases and 

in d igen t defense reform  w o u ld  enhance the adm in istration  o f  justice. L o n g  ago the 

U .S . Suprem e C o u rt  recognized th at in  add ition  to o b tain in g  convictions, prosecutors 

have responsib ilities fo r  the system  o f  ju stice .137 This broader d u ty  is o ften  ignored 

w h en  prosecutors ob ject to law yers w h o  challenge th eir caseloads as excessive. Further, 

under the A B A  M o d e l R ules and those o f  m ost ju risd iction s, the prosecutor is p rop erly  

regarded as a “m in ister o f  ju stice ,” 138 w h ose resp onsib ility  is m ore than  that o f  an 

advocate. The prosecutor has a d u ty  “to see that the defendant is accorded procedural 

justice . . .  .” 139 F o r prosecutors to oppose defense efforts in  court to  deal w ith  excessive 

caseloads, o r to speak out p u b lic ly  against such efforts, is inconsistent w ith  the d u ty  

o f  prosecutors to  ensure that the justice system  treats all accused persons fa ir ly  and in 

accord w ith  due process.

A s discussed earlier, u n d er A m erican  law, in d igen t persons charged w ith  a crim e or a 

ju ven ile  offense have no choice about th eir defense law yer,140 and this rule has been ap­

plied  even w h en  the law yer requested b y  the accused is qualified  and w illin g  to provide

134 Id . at 887.
135 See, e.g., Missouri Public Defender Offices Face Caseload Crunch, Columbia M issourian, August I5, 

20I0, available at http://www.columbiamissourian.com/stories/20i0/08/i5/missouri-public-defender- 
offices-face-caseload-crunch/; Kathryn Wall, Christian County Judge: Public Defender’s Office Must 
Represent Client, Springfield News Leader, August ii, 20I0, available at http://www.news- 
leader.com/article/20i008ii/NEWS0i/8ii0432/Christian-County-judge-Public-defender-s-office- 
must-represent-client.

136 Heather Ratcliffe, Public Defenders Say Criticism Based on Bad Information, St. Louis Post­
Dispatch, August I9, 20I0, available at http://www.stltoday.com/news/local/crime-and-courts/ 
article_0ie30ffd-ae92-504a-b9ia-bc89a35e7e07.html.

137 Berger v. United States, 295 U.S. 78, 88 (I935):
The United States Attorney is the representative not of an ordinary party to a controversy, 
but of a sovereignty whose obligation to govern impartially is as compelling as its obligation 
to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall 
win a case, but that justice shall be done. As such, he is in a peculiar and very definite sense 
the servant of the law, the twofold aim of which is that guilt shall not escape or innocence 
suffer.

138 ABA M odel Rules R. 3.8, cmt. i.
139 Id.
140 See cases cited and accompanying text at supra notes 68-69.

262

http://www.columbiamissourian.com/stories/2010/08/15/missouri-public-defender-offices-face-caseload-crunch/
http://www.columbiamissourian.com/stories/2010/08/15/missouri-public-defender-offices-face-caseload-crunch/
http://www.news-leader.com/article/20100811/NEWS01/8110432/Christian-County-judge-Public-defender-s-office-must-represent-client
http://www.news-leader.com/article/20100811/NEWS01/8110432/Christian-County-judge-Public-defender-s-office-must-represent-client
http://www.news-leader.com/article/20100811/NEWS01/8110432/Christian-County-judge-Public-defender-s-office-must-represent-client
http://www.stltoday.com/news/local/crime-and-courts/article_01e30ffd-ae92-504a-b91a-bc89a35e7e07.html
http://www.stltoday.com/news/local/crime-and-courts/article_01e30ffd-ae92-504a-b91a-bc89a35e7e07.html


Chapter 9 : Recommendations: Indigent Defense Structures and Litigation Strategies

representation .141 C o n sisten t w ith  this approach , defendants cannot insist that their 

law yers be replaced due to th eir excessive w ork loads. B u t w h en  prosecutors argue that 

the caseloads o f  counsel are reasonable and hence no re lie f shou ld  be granted  to the 

defense, the state o f  the law  is tru ly  tu rn ed  upside d o w n ; even th ou gh  the accused has 

no right to be heard about the selection o f  his o r h er law yer, the prosecutor does. In  

add ition , regardless o f  m otive, prosecutors w h o  oppose defense efforts to reign in  th eir 

caseloads are seeking to w eaken  the cap ab ility  o f  th eir adversary to m ou n t a defense on 

b eh alf o f  the accused. W h ile  this is not a con flict o f  interest under rules o f  professional 

responsib ility ,142 arguably, a court should  treat prosecution  opp osition  to reductions in 

defender caseloads as tan tam ou n t to a conflict.

T he b lackletter o f  the A B A  Standards R elated  to the Prosecution  F u n ctio n  provide 

that the “ [t]he d u ty  o f  the prosecutor is to seek justice , n ot m erely  to con vict.” 143 A n d  

th at “ [i]t is an im p ortan t fu n ctio n  o f  the prosecutor to seek to reform  and im p rove the 

adm in istration  o f  crim inal justice. W h e n  inadequacies o r in justices in  the substantive 

or procedural law  com e to the prosecutor’s attention , he or she shou ld  stim ulate efforts 

fo r  rem edial action .” 144 T h e co m m en tary  to  the forego in g  standards stresses that “the 

prosecutor’s ob ligation  is to protect the in n ocen t as w ell as to con vict the guilty, to 

guard  the rights o f  the accused, as w ell as to en force the rights o f  the p u b lic .” 145

Prosecution  opp osition  to defense efforts to  reduce th eir caseloads, especially  w h en  the 

evidence o f  excessive caseloads is com pellin g, violates the spirit o f  the forego in g  p rovi­

sions. Because the language quoted  above has n ot restrained the con d uct o f  prosecu­

tors, an add itional b lackletter provision  should  be added to the Prosecution  F u n ction  

Standards or even to rules o f  professional cond uct, to read as fo llow s: “ Prosecutors 

sh ou ld  n ot seek to exp lo it w eaknesses in  the delivery  o f  in d igen t defense services.” 146

h1 See, e.g., Drumgo v. Super. Ct., 506 P.2d I007, I009 (Cal. I973) (indigent defendant’s constitutional 
and statutory guarantees not violated by appointment of attorney other than one requested even 
though requested counsel had indicated his willingness and availability to act); Brewer v. State, 470 
S.W.2d 47, 49 (Tenn. Crim. App. I970) (finding no error in trial judge’s refusal to appoint lawyer 
whom defendant requested, even though requested lawyer expressed willingness to serve as appointed 
co-counsel).

H2 The ABA M odel Rules R. I.7 through R. i.ii is concerned with conflicts of interest, but none of 
these provisions pertain to the kind of situation under discussion here. The provisions of Rule 3.8 per­
tain to Special Responsibilities of a Prosecutor, but none of these directly apply either. However, one 
of the provisions of Rule 3.8 deals with assuring that the accused is notified about the right to counsel 
and afforded an opportunity to obtain legal representation. See infra note I50 and accompanying text. 

H3 See ABA Prosecution Function, supra note 68, Chapter i, at Std. 3-I.2 (c).
H4 Id. at 3-I.2 (d).
H5 Id. at 5.

The proposed rule finds support in an article dealing with systemic neglect in indigent defense:
It is wrong for prosecutors to exploit systemic neglect by pressuring defendants to plead 
guilty quickly. Rather, prosecutors should seek ways to call attention to the problem 
and ameliorate it. A  prosecutor is said to be “a minister of justice and not simply ... an
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This language com plem ents current language in  the A B A ’s M o d e l R u les, w h ich  in ­

cludes several provisions a im ed  at securing proced ural justice fo r  the accused.147 Thus, 

the A B A  M o d e l R u les p ro h ib it prosecutors fro m  proceed in g w ith  cases that are not 

su pported  b y  probable cause148 and adm onish  prosecutors to “n ot seek to ob tain  from  

an unrepresented accused a w aiver o f  im p ortan t pretrial rights . . .  .” 149 Prosecutors also 

are required to “m ake reasonable efforts to assure that the accused has been advised o f  

the right to , and the procedure fo r obtain in g , counsel and has been given  reasonable 

o p p o rtu n ity  to  obtain  counsel.” 150

B u t qu ite aside fro m  rules o f  professional cond uct, A B A  C rim in a l Ju stice Standards, 

and con flict o f  interest considerations, in  m ost ju risd iction s there is lik e ly  a serious 

question  about w h eth er prosecutors have standing to oppose defense m otion s respect­

ing caseloads. F o r this reason, I believe the defense should  resist efforts b y  prosecutors 

to be heard on  the issue o f  w h eth er a defense program  or one o f  its law yers has a 

reasonable caseload.

T h e concept o f  “standing consists o f  an en tity ’s su fficient interest in  the ou tcom e o f  

the litigation  to w arran t consideration  o f  its position  b y  a cou rt.” 151 M ere ly  because the 

prosecutor represents the state in  a crim inal o r ju ven ile  proceed in g does not in  itse lf

advocate.” Prosecutors must “seek justice,” which includes an obligation “to see that the 
defendant is accorded procedural justice.” Given prosecutors’ role, it has been recognized 
that they are obligated to call the courts’ attention to defense lawyers’ professional lapses, 
such as impermissible conflicts of interest that undermine the fairness of criminal proceed­
ings. Similarly, if  there is a systemic failure of defense lawyers in the jurisdiction to represent 
their clients as diligently as ethics rules demand, prosecutors should call public attention to 
the problem and encourage the legislature to take steps, including appropriating sufficient 
funds, to address it.

Bruce A. Green, Criminal Neglect: Indigent Defense from a Legal Ethics Perspective, 52 Emory L. J.
II69, II92-II93 (2003).

I47 The proposed language is also broad enough to cover various kinds of prosecutorial practices, which 
are described in Professor Green’s article cited at supra note I46:

Far from compensating for defense lawyers’ inadequacies, prosecutors seek in various ways 
to exploit them. Prosecutors often pressure defendants to plead guilty soon after they are 
arrested, before their attorneys have had an opportunity to conduct an investigation, by 
making offers of leniency that will be taken off the table if  not quickly accepted. Some 
prosecutors couple the short deadline with a requirement that the defendant relinquish the 
constitutional right to receive disclosures from the prosecution, a practice that the Supreme 
Court recently upheld. These so-called “fast-track” policies take advantage of defendants 
whose appointed defense lawyers do not investigate as soon as a case is assigned and who 
are reluctant to try cases. Prosecutors thereby preserve time and resources while denying 
indigent defendants an opportunity to learn of possible weaknesses in the prosecution’s case.

Id. at II9I-II92. 
h8 ABA M odel Rules R. 3.8 (a).
149 Id . at 3.8 (c).
150 Id. at 3.8 (b).
151 iA  C.J.S. Actions § i0i (2005).
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con fer standing on the prosecutor to ob ject to a l l  m otion s o f  the defense. T o  illustrate, 

a prosecu tor’s claim  o f  standing w as rejected in  a case in  w h ich  an apartm ent’s renter 

d id  n ot oppose a defen dan t’s m otion  to inspect and p h otograph  the apartm ent that 

w as the site o f  a crim e scene.152 The cou rt noted  that the p rosecutor w as “apparently  

lab orin g  under the u n fo u n d ed  m isapprehension  that b y  v irtu e  o f  a d istrict attorney’s 

m andate and auth ority  to prosecute those charged w ith  crim es . . .  ” 153 it h ad  the right 

to be heard on  the defense m otion .

In  tw o o f  the cases in  w h ich  hearings w ere h eld  con cern in g defense challenges about 

caseloads, trial cou rt ju dges con clu d ed  th at the prosecutors lacked standing to partici­

pate in  the proceed ings. W h en  the p u b lic  defender sought to w ith d raw  fro m  certain 

cases in  K in g m an , A rizon a, the prosecutor appreciated that it w o u ld  be aw kw ard  for 

h im  to take a position  on  the u ltim ate issue before the court, b ut still the prosecutor 

claim ed a righ t to participate fu lly  in  the h earin g .154 The court disagreed, as revealed in  

the fo llo w in g  colloquy:

T h e C o u rt: [Addressing the prosecutor, M r. Z a ck ]. A re  yo u  here as an

observer or are yo u  tak in g the position  that y o u  have the right 

to a m ore active in volvem en t in  this hearing.

M r. Z a ck : Y our H o n o r, I v ie w  the State’s role in  this hearing as assisting

the C o u rt in  w h atever fact-fin d in g  determ inations it believes 

it has to m ake to m ake a ru lin g in  this case. I ’m  not here to 

dictate w h o represents each defendant. I recognize that is an 

issue w e ’re not in vo lved  in  . . I do th in k  that w e  do have

som e role to p lay  in  this case, in  this situation  to m ake sure 

that the C o u rt  gets the facts it needs to m ake the ru lin g  it 

needs to  m ake . .

T h e C o u rt: . A re  yo u  . reserving the right to cross-exam ine witnesses 

that are present?

M r. Z a ck : Yes.

152 People v. Davis, 647 N.Y.S.2d 392, 396 (N.Y. Co. Ct. I996):
In sum, neither the permission, acquiescence or cooperation of the District Attorney is 
required because the District Attorney does not have possession, control nor any property 
interest in the apartment and, to date, has not made any factual allegations based upon 
which the People would even have standing to oppose, or to be heard in opposition to, 
defense counsel’s inspection thereof. Consequently, the District Attorney lacks standing to 
be heard in opposition to this branch of defendant’s application ... .

153 Id. at 396.
154 For discussion of the Kingman, Arizona, case, see supra notes 26-35 and accompanying text, Chapter 7.
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T h e C o u rt: A re  yo u  reserving the right to call w itnesses and have the 

evidence presented yourself?

M r. Z a ck : I reserve the right . .

T h e C o u rt: A ll right. A re  yo u  reserving the right to present argum ent 

to m e as to w h eth er I sh ou ld  grant the P u b lic  D efen d er’s 

O ffice . . .  m otion s to w ithdraw ?

M r. Z a ck : I ’m  n ot go in g  to take a position  on  those. A ga in , I ’m  ju st here

to assist in  w h atever fact fin d in g  the C o u rt  w ants to m ake.

T h e C o u rt: . A ll right. W ell, I th in k  w e need to c larify  this ahead 

o f  tim e . . .  . I believe the au th o rity  that I ’m  fam iliar w ith  

w o u ld  suggest to m e that this is not an issue that the C o u n ty  

A tto rn ey ’s O ffice  has standing to  involve itse lf in  . . .  .155

T he ju d ge then  exp lain ed  that he understood th at the prosecutor h ad  “an interest in  

decisions that cou ld  affect fu n d in g  fo r the C o u n ty ,” 156 as w ell the tim ely  prosecution  

o f  cases, and m akin g  certain  that persons d id  n ot languish  in  ja il. B u t he still w as “not 

go in g  to a llow  the C o u n ty  A tto rn ey ’s O ffice to participate . other th an  sim p ly  being 

present.” 157

Sim ilarly , in  litigation  in  M ia m i w here the p u b lic  defender’s o ffice sought an order 

seeking to halt appointm ents in  fe lo n y  cases, the trial cou rt ju d g e  ru led  that “the State 

A tto rn ey  does n ot have standing as a m atter o f  right.” 158 T h e court based its decision  in 

part on  p rio r F lorid a  Suprem e C o u rt  decisions that also involved  m otion s o f  p u b lic  de­

fenders seeking re lie f fro m  excessive caseloads. O n  tw o p rio r occasions, the cou rt had 

ru led  th at in  decid in g such cases trial court judges w ere n ot required to  perm it “the

155 Transcript of Record, State of Arizona v. Wayne O. Hall et al., County of Mohave, Cause No. CR- 
2007-I492, December I3, 2007.

156 Id. at ii.
157 Id. The prosecutor in this Arizona case approached his role in response to the public defender’s mo­

tion with considerably more restraint than exercised by the prosecutors in the Knoxville and Miami 
litigation. But even his more restrained approach was rejected by the trial court judge.

158 In re Reassignment and Consolidation of Public Defender’s Motions to Appoint Other Counsel in 
Unappointed Noncapital Felony Cases, Section CF 6i, Administrative Order 08-I4, In the Circuit 
Court of the Eleventh Judicial Circuit, in and for Miami-Dade County, Florida, at 3 (Blake, J., Sept. 
3, 2008). Judge Blake’s decision in this case, both on the issue of standing and on the merits, was 
reversed by an intermediate Florida appellate court. Reversal on the issue of standing was based upon 
an interpretation of a state statute and a change in Florida law related to the financing of indigent de­
fense in Florida, from county to state funding. See State v. Public Defender, Eleventh Judicial Circuit, 
i2 So.2d 798, 80I (Fla. Dist. Ct. App. 2009). The Public Defender appealed the Third District Court 
of Appeals decision, and on May I9, 20I0, the Florida Supreme Court accepted jurisdiction of the 
case. For further discussion of caseload litigation in Miami, see supra notes 5I-62 and accompanying 
text, Chapter 7.
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co u n ty  an o p p o rtu n ity  to be heard before the app o in tm ent o f  [private] counsel, even 

th ou gh  it w ill be the resp onsib ility  o f  the co u n ty  to com pensate private counsel.” 159

C. Conclusion
So o n  the nation  w ill celebrate the fifty-year anniversary  o f  the Sup rem e C o u rt ’s great 

G ideon  decision. S in ce I963 there has been m uch  progress in  p ro v id in g  representation 

to the in d igen t accused. Today, across the co u n try  there are thousands o f  p u b lic  de­

fenders and private law yers active ly  engaged in d efen d in g in d igen t persons in  crim inal 

and ju ven ile  cases. Yet, in  state courts, law yers cannot provid e adequate representation 

due to  overw h elm in g caseloads and num erous other problem s, such as a lack  o f  suf­

ficien t su pport sta ff and access to experts.

N o t o n ly  is add itional fu n d in g  essential at a tim e w h en  the financial difficulties o f  

state and local governm ents are en orm ous, b ut sign ificant structural problem s in 

the d elivery  o f  in d igen t defense services m ust be addressed. There need to be strong 

m ixed  system s o f  defense representation in vo lv in g  n ot o n ly  p u b lic  defenders but also 

substantial num bers o f  private law yers w h o are screened, trained , supervised, and w ell 

com pensated. To avo id  excessive caseloads, defense program s need to be em pow ered  

to designate private law yers to  provid e representation w ith o u t requiring p rio r jud icia l 

approval. A n d  judges should  not be in vo lved  in  ap p o in tin g  law yers to  cases and over­

seeing the operation  o f  in d igen t defense system s. There also should  be experim ents in  

w h ich  clients are perm itted  to choose th eir ow n law yers fro m  am on g p u b lic  defenders 

and private law yers w h o are certified  as qualified  to provid e effective defense services. 

Finally, absent the reform s m entioned , w h en  con fron ted  w ith  too m uch  w o rk  and no 

other available choices, defense program s and th eir law yers m ust fo rm a lly  ob ject to 

caseloads that require th em  to give short shrift to th eir clients and m ake a m o ckery  

o f  both  rules o f  professional con d uct and the S ixth  A m en d m en t. A lternatively, th ey 

should  sim p ly  refuse to proceed w ith  representation to avo id  v io latin g  th eir duties as 

m em bers o f  the bar.

M o re  broadly, legislatures should  focus on  the intake issue. A s discussed earlier,160 

defense program s do n ot contro l the n u m b er o f  n ew  cases to  w h ich  th ey  are assigned, 

and the ten d en cy  to con stan tly  authorize ja il tim e fo r relatively m in o r offenses has con ­

tributed  to the m assive caseloads o f  defense program s. C aseloads cou ld  be reduced i f  

serious efforts w ere m ade to reclassify offenses as in fractions and rem ove the potential 

fo r  incarceration , especially  in  cases w h ere it is rarely im posed anyw ay. The benefit o f

159 In re Order on Prosecution of Criminal Appeals by the Tenth Judicial Circuit Public Defender, 56I 
So.2d II30, II38 (Fla. I990). See also Escambia County v. Behr, 384 So.2d 147, I50 (Fla. I980).

160 See supra note 68 and accompanying text, Chapter i.
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such action  is exp la ined  in  the report o f  the N atio n a l R ig h t to C o u n se l C o m m ittee : 

“N o t  o n ly  does such action  reduce crow ded cou rt dockets, freeing up the tim e o f  

judges and prosecutors to devote to m ore serious m atters, but it also decreases ja il 

costs. M oreover, it lightens defender caseloads, p erm ittin g  savings to be used to fu n d  

other defense expenses.” 161

Because I believe that im provem ents in  in d igen t defense w ill continue, ju st as th ey 

have fo r  the past nearly  fifty  years, I am  optim istic  about the future. B u t the struggle 

fo r  adequate fu n d in g  and fun d am en tal, structural changes in  the d elivery  o f  defense 

services w ill surely continue. A n d  success w ill prove elusive unless the legal profession  

and others w h o  care about the q u ality  o f  justice are relentless in  pu rsu in g  defense 

service im provem ents.

i6 Justice Denied, supra note 2, Chapter i, at I99. See also supra note 79, Chapter 2. Similarly, the 
report of the National Association of Criminal Defense Lawyers recommends that offenses not 
involving significant risk to public safety be decriminalized and that pretrial diversion programs be 
expanded. See M in or Crimes, supra note I7, Chapter i, at 27-29.
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Appendix A 
Public Defender Service for D.C. 

Clients'Bill of Rights

General Rights

Article One

Every client of the Trial Division is entitled to continuity of representation. That 

m eans that a client is entitled  to have all in form ation  abou t a case’s h istory  and future 

proceed ings, deadlines, dates, etc., reflected on  and in the P D S  case jacket so that read­

ily  discern ible fro m  the client’s jacket are the procedural h istory  o f  the case, an y  action 

needed to be taken  im m ediately, and all other in fo rm atio n  necessary to advocate ef­

fectively  on  the client’s behalf, in c lu d in g  h o w  to locate the client, the nam e and ph one 

n u m b er o f  the prosecutor, ju d g e  and an y other persons relevant to the case. Every 
client is entitled to have h is/her law yer appear in  cou rt on  tim e.

Article Two

Clients in both juvenile and adult cases are entitled never to have th eir attorney 

raise th eir mental competency in open court w ith o u t the attorney h avin g  first 

discussed the issues, in c lu d in g  the advantages and disadvantages o f  raising it, w ith  a 

supervisor.

Article Three

W ith in  a few  days o f  th eir cases bein g p icked  up, clients can reasonably expect their 

law yer to issue subpoenas and w rite  investigative m em oranda, and can reasonably ex­

pect that supplem ental investigative m em oran da w ill be w ritten  as the case progresses. 

C lien ts also are entitled  to have th eir law yers v iew  all evidence in  the case, in clu d in g  

v isitin g  the scene(s) o f  the alleged offense(s).

Article Four

Clients of lawyers w h o are w ith in  the first several m onths o f  practice can expect that the 

law yer w ill m eet w ith  the law yer’s supervisor as soon as possible after p icking up a case.
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Article Five

All Clients Are Entitled To In-Person Meetings With Their Lawyers, in c lu d in g  

p ro m p tly  after th eir in itia l appearance in  court. A t an in itial m eeting a client can 

expect an in -depth  interview , regarding his/her life  and the facts and circum stances o f  

the case, as w ell as an exp lan ation  o f  the attorney-client priv ilege, h o w  the crim inal/ 

ju ven ile  case w ill proceed, the stages o f  the case, the d iscovery  and m otion s process, 

w h at a trial is and h ow  lo n g  it m a y  take fo r  a trial to com m ence, the investigation  

process, the need fo r the client’s cooperation  in the case, in c lu d in g  the id en tification  o f  

w itnesses, etc.

A fte r  the in itial client visit, incarcerated clients are entitled to be seen an y  tim e there 

is a sign ificant developm ent in  the case, such as the provision  o f  discovery, the filin g  o f  

m otions, developm ents in  the investigation , the o fferin g o f  a plea bargain , the d isclo­

sure o f  the Pre-Sentence R ep ort. C lien ts are entitled  to have notes o f  the topics covered 

du ring the attorney-client visits taken  and dated.

Article Six

Clients are entitled to have notes taken  at cou rt hearings and d u rin g  visits w ith  them  

and to have those notes contained  w ith in  the P D S  case jacket. C lien ts m a y  expect that 

discussions and conversations w ith  prosecutors are n oted  and d ocum en ted  w ith  the 

substance o f  an y such discussions set forth  in  the client’s P D S  file.

Article Seven

Clients are entitled to be involved in their own cases. C lien ts are entitled  to be kept 

abreast o f  w h at is h appen in g in th eir cases and to be used as investigative resources. 

C lien ts are entitled  to have copies o f  th eir files since files belon g to clients, n ot to 

law yers. U nless there are ve ry  strong strategic reasons otherw ise, clients are entitled  to 

receive copies o f  all docum ents relating to th eir case, in clu d in g , b ut n ot lim ited  to dis­

covery, po lice reports, transcripts, p leadings, m otion s, opposition s, orders, etc. C lien ts 

have a right to have b o n d  review  m otion s and m otion s to reduce the level o f  detention  

filed  i f  th ey  are incarcerated pre-trial ( if  o n ly  as an act o f  so lidarity  w ith  the client).

Article Eight

Clients are entitled to:

■ w ritten  sentencing advocacy filed  on  th eir b eh a lf in  a tim ely  fash ion  to perm it 

m ean in gfu l reflection and consideration  b y  the C o u rt  p rio r to  the disposition/ 

sentencing hearing;

■  w ritten  appellate m em oran da after a con viction  at tria l; and
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■ R u le  35 m otion s to reduce sentence w h en ever the client is sentenced to an y period  

o f  incarceration.

Article Nine

Clients are entitled to have all legal challenges raised on  th eir b eh a lf and to have their 

law yers w rite  o rig inal p leadings, do th orou gh  legal research, and outline the factual, 

procedural, and legal argum ents to be m ade orally  at a hearing on  all legal issues. This 

includes, b ut is n ot lim ited  to , the client’s righ t to have legal challenges m ade regarding 

pre-trial m atters, such as m otion s to suppress, sever, fo r  a bill o f  particulars, to com pel 

discovery, etc ., as w ell as m id -tria l ev id en tiary  issues (through m otion s in  lim ine) and 

post-trial issues, such as m otion s fo r  n ew  trial and sentencing issues.

Article Ten

Clients are entitled to have th eir law yers investigate th eir cases th orou g h ly  in clu d in g  

v iew in g  evidence in  the govern m ent’s possession, v isitin g  the scenes o f  offenses w ith  

w h ich  th ey  are charged, and id en tify in g  and h irin g  experts i f  w arranted  b y  the case.

Article Eleven

Clients are entitled to th eir attorney’s best efforts to secure a favorable p lea offer, 

recogn izing the client’s right to  m ake m ean in gfu l choices about her/his ow n  future.

Trial Rights

Article Twelve

Clients are entitled to make two decisions th at are th eir sole prerogative and over 

w h ich  the client has absolute veto pow er o v e r  the law yer’s advice: (i) w h eth er to go to 

trial o r to accept a plea o ffer ( if  there is one) and (2) w h eth er to  testify. C lien ts are en­

titled  to m ake both  decisions in  consultation  w ith  counsel, b ut these are n ot ju d gm en t 

calls fo r  the lawyer.

Article Thirteen

Clients are entitled to be involved in the preparation of their trial. C lien ts have a 

right to be prepared to testify, in clu d in g , b ut not lim ited  to , bein g cross-exam ined by 

other P D S  law yers. C lien ts are entitled  to have this occur su fficien tly  in  advance o f  the 

com m en cem en t o f  trial that it w ill in fo rm  the entire presentation  o f  the case fo r  the 

defense, fro m  openings, through  con fron tation  o f  the govern m ent’s case, to presenta­

tion  o f  a defense case.
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Article Fourteen

With respect to trial, clients o f  n o n -F elo n y-O n e law yers are entitled  to have:

■  the openings and closings in  th eir case delivered o ra lly  in  advance to at least one 

senior law yer and other colleagues to reap the benefit o f  the P D S  trad ition  th at no 

one practices alone;

■  w itness exam inations (cross-exam inations o f  govern m ent w itnesses, as w ell as direct 

exam inations o f  defense witnesses) w ritten  and review ed b y  th eir law yer’s supervisor 

p rio r to th eir trial; and

■ all defense w itnesses, in c lu d in g  the client her/him self, and her/his P D S  investiga­

tors, prepared fo r  th eir testim o n y in  cou rt and p u t th rough  a m ock  w itness exam i­

nation , in c lu d in g  m ock  cross-exam ination  b y  a fe llow  P D S  sta ff attorney.

Article Fifteen

A fte r  an unsuccessful trial, clients are entitled to have th eir law yer file a notice o f  ap­

peal and w rite  an appellate m em orandum .

Sentencing Rights

Article Sixteen

Clients are entitled to zealous advocacy in  p ursu it o f  the least onerous possible 

sentence, w ith  an attorney w h o  explores every  possib le avenue, in c lu d in g  offense 

m itigation , personal h istory  m itigation , letters o f  support fro m  fam ily, em ployers, and 

com m unity , offense-related p rogram m in g, and ind ividual-related  p rogram m in g.

Thus, in every case the client may expect w ritten  sentencing/disposition  advocacy 

filed  on  th eir b eh a lf in  a tim ely  fash ion  to perm it careful ju d ic ia l consideration . 

M oreover, w ith in  I2 0  days after sentencing, the client w h o is sentenced to an y period  

o f  incarceration  is entitled  to have filed  on  her/his behalf, a m otion  to reduce sentence 

pu rsu an t to S u p erior C o u rt  C rim in a l R u le  35. The client is entitled to be contacted 

about the m otion  and to have the o p p o rtu n ity  to subm it in form ation  in  su pport o f  

the m otion . In  serious cases w here the client is serving a len gth y  sentence, the m otion  

sh ou ld  be filed  w ith in  I2 0  days requesting that an y  ru lin g  on  it be held  in  abeyance so 

that a supplem ent m a y  be filed  m onths or years in  the future p ro v id in g  the C o u rt  w ith  

m ean in gfu l alternatives to the len gth y  term  o f  incarceration  in itia lly  im posed.
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Appendix B 
Public Defender Service for D.C. 

Lawyer Development Plan

L a w y e r :____________________________________ Practice Level:

S u p e rv iso r :________________________________  D ate  o f  R eport:

Lawyer Assessment: please rate the attorney in  each category  b y  circlin g  the app rop ri­

ate n u m b er and then provid e com m ents.

(i = poor, 2 = needs im p rovem ent, 3 = okay, 4  = good , 5 = outstanding)

■  W o rk  E th ic  &  C lie n t C enteredness i  2 3 4 5

C o m m en ts:

■  Fact A n alysis, Investigation , &  D efen se T h eo ry  D eve lo p m en t i  2 3 4 5

C o m m en ts:

■  Legal A n alysis &  W ritin g  i  2 3 4 5

C o m m en ts:

■  C o u rtro o m  Skills i  2 3 4 5

C o m m en ts:
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■ Sen ten cin g A d vo cacy  i  2 3 4 5

C o m m en ts:

■  Ju d g m en t i  2 3 4 5

C o m m en ts:

■  O th e r :_______________________________ i  2 3 4 5

C o m m en ts:

Improvement Plan:

■  A t this tim e w o u ld  yo u  recom m end or decline to  recom m end that the attorney 

m ove up?

■ W h a t practical steps should  the attorney take to im prove? (be specific)
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