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As I continue to collect 
information for my second 
message on human traf-
fi cking, let me discuss two 
other issues of signifi cant 
concern to municipalities 
and their counsel. The fi rst 
is the diffi culty in recruiting 
highly qualifi ed entry-level 
municipal attorneys, whether 
directly for an in-house 
municipal legal department 
or indirectly by outside mu-
nicipal counsel. The second issue is the Chief Judge’s 
proposal for mandatory pro bono reporting.

Recruitment. Two barriers impede the recruitment 
of qualifi ed entry-level municipal attorneys: the enor-
mous debt load carried by many law school graduates, 
combined with the relatively low starting salaries of 
municipal lawyers, and the failure of many law schools 
to prepare law students for practice. Much has been 
written about the need to restructure law school educa-
tion to mitigate these concerns, and certainly munici-
palities, their attorneys, and the Section must be active 
in those debates. But any such restructuring, if it occurs, 
may take years. In the meantime, the recruitment issue 
must be addressed.

First, debt relief. Although the federal government 
offers some loan forgiveness for law students entering 
municipal service, that program applies only to direct 
federal loans, requires full-time municipal employment, 
and kicks in only after the attorney has timely paid the 
full amount of each monthly installment for ten years.1 
Some law schools (the renowned and richer ones) offer 
far more generous programs.2 However, municipali-
ties, and their counsel often fi nd recruitment from those 
schools diffi cult.
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Some municipalities may be able to offer some ver-
sion of their own loan forgiveness program—either out 
of public money or funded by a private sector part-
ner—for each year in municipal service, perhaps even 
implementing a scholarship program for 3L students 
who enter service with the municipality. Some law 
schools, such as New York Law School, will work with 
municipalities to fund a fellowship during law school 
to reduce the student’s debt. (Incidentally, the Section is 
discussing with New York Law School ways in which to 
involve their students in the work of the Section.)

Some municipalities may be able to partner with 
law schools to offer a tuition subsidy to current mu-
nicipal employees who are transitioning to the law. For 
example, New York City partners with Fordham Law 
School, New York Law School, and Touro Law Center, 
which offer qualifi ed City employees one-third to full 
tuition reduction.3 Municipalities may also be able to 
work with public universities (SUNY or CUNY) to cre-
ate public service programs that subsidize tuition for 
students who then work for the municipality for fi ve to 
ten years.
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cy on behalf of a private person or fi rm or from counsel-
ing anyone against the interests of the City in any action 
in which the City is a party or a complainant. To be sure, 
any use of City time and resources is strictly prohibited, 
so any permitted pro bono work would have to be done 
at home on one’s own time. Similar ethics restrictions 
exist in other municipalities as well. 

Likewise, in New York City, the Administrative 
Code provides that

[i]t shall be unlawful for the corpora-
tion counsel or any of the corporation 
counsel’s assistants to appear as attor-
ney or counsel in any action or litiga-
tion except in the discharge of his or her 
offi cial duties, or to accept an appoint-
ment as referee or receiver in any action 
or proceeding.4

This provision prohibits attorneys in the New York City 
Law Department from being involved in any litigation. 
Moreover, even in a counseling role, they cannot be in-
volved where the City has any interest, such as in a mat-
ter involving battered women or the New York City Po-
lice Department. The opportunities for pro bono work 
are thus very limited for attorneys in the Law Depart-
ment. Such laws exist in other municipalities as well.

Finally, many agencies in municipa lities around the 
state, including the New York City Confl icts of Interest 
Board, prohibit the practice of law by their attorneys, 
whether compensated or pro bono, because of the dan-
gers of divided loyalty and misuse of municipal resourc-
es. That said, many municipal attorneys do provide 
seemingly endless hours of pro bono non-legal service, 
such as service to bar associations and on not-for-profi t 
boards.

In view of such severe restrictions on the provision 
of pro bono legal services by attorneys in municipal 
service, one must question why they should disclose the 
number of hours they have devoted to (largely prohib-
ited) pro bono practice.

Endnotes
1. U.S. DEP’T OF EDUC., FEDERAL STUDENT AID: PUBLIC SERVICE LOAN 

FORGIVENESS PROGRAM 2 (2013), http://www.google.com/url?sa
=t&rct=j&q=&esrc=s&frm=1&source=web&cd=3&cad=rja&uact
=8&ved=0CDMQFjAC&url=http%3A%2F%2Fstudentaid.ed.gov
%2Fsites%2Fdefault%2Ffi les%2Fpublic-service-loan-forgiveness.
pdf&ei=40VNU_eJH4rLsATZqoCYAg&usg=AFQjCNEbqH8klxj
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4. N.Y.C. ADMIN. CODE § 7-103.

Mark Davies

Second, preparation of students for municipal prac-
tice. Here, too, municipalities themselves must take an 
active role. New York Law School, which has become 
a leader in the preparation of law students for practice, 
has partnered with the City of New York to create year-
long clinics in New York City agencies. These clinics in-
volve real legal work. For example, 2L and 3L students 
are placed with the New York City Law Department’s 
Torts Division, performing actual legal work for an 
entire year and even joining new Assistant Corporation 
Counsels in their attorney training boot camp. Similar 
programs exist in the Manhattan and Brooklyn DA’s 
offi ces. Students thus gain real hands-on legal train-
ing (and some compensation to help defray law school 
costs if they are accepted into the Law Department 
Summer Honors Program), and the agency gains much 
needed legal assistance and the opportunity to assess a 
potential attorney’s legal work over an extended time.

New York Law School has also partnered with 
the Legal Aid Society, the New York City Law Depart-
ment’s Legal Counsel Division, and the New York City 
Health Department to provide a clinical year program 
in which students, similar to medical students, dedicate 
their entire year of academic work to skills training and 
rotate in their clinical practice through three rounds 
of ten weeks each. Again, the work involves real meat 
and potatoes practice, with case assignments and actual 
legal work. Program supervisors at the agencies also 
serve as clinical adjunct professors at the Law School, 
which trains them. Thus, students in the program at-
tend classes tied directly to their clinical practice, class-
es that are taught by their supervisors in that practice.

Such programs must be well thought out, but they 
can be scaled up or down to meet the needs of the 
particular municipality or municipal law fi rm and may 
involve only one or two students and one or two mu-
nicipal agencies. Students desperately need and desire 
a career path. Municipalities and municipal law fi rms 
desperately need and desire qualifi ed and experienced 
municipal counsel. Programs such as these can help 
meet the needs of both.

Mandatory pro bono reporting. Pro bono practice of 
law raises at least two signifi cant problems for munici-
pal attorneys. First, they have no malpractice insurance. 
Second, local laws, ethics laws, and agency rules and 
regulations often preclude the practice of law or the 
representation of clients in any form. 

For example, under New York City’s ethics law, a 
lawyer in the Department of Sanitation may not vol-
unteer to represent clients for the Legal Aid Society if 
that work requires him or her to communicate with any 
City agency (including any District Attorney’s Offi ce) 
or be involved in Legal Aid’s dealings with the City 
or if the client has any business dealings with the City, 
even if the pro bono lawyer is not involved in those 
business dealings. Thus, the City’s ethics law prohibits 
a City lawyer from communicating with any City agen-
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ing the obligation of public 
employees to fully cooper-
ate in their defense, includ-
ing: What must a public em-
ployee do to fulfi ll his duty 
to cooperate? What are the 
public entity’s obligations 
in the event the employee 
fails to cooperate? What are 
the consequences of a public 
entity’s failure to withdraw 
an employee’s defense after 
he refuses to cooperate? 

Harvey Randall helps us bone up on another 
aspect of the duties of municipal employers and rights 
of municipal employees. Randall’s article provides a 
primer on provisional appointments of employees to 
positions in the competitive class. Randall addresses 
a number of subjects, including how to effect a pro-
visional appointment, how to remove a provisional 
appointee from his or her position without notice 
and hearing, how a provisional employee may attain 
tenure in the position, and what impact a collective 
bargaining agreement may have on the continuation of 
a provisional employee in service.

Steven Leventhal begins his article on the ethics of 
dealing with the press with the warning that, “[T]oday 
there may be no political, governmental or profes-
sional activity that requires a more cautious exercise 
of judgment than the perilous press interview.” As he 
explains, a municipal lawyer must consider a number 
of legal and professional obligations that will infl uence 
what a lawyer may and, in some cases, may not reveal. 
His article examines some of the issues that a mu-
nicipal attorney should consider when responding to 
press inquiries—including protected forms of expres-
sion, compulsory disclosure, permissive privacy and 
mandatory confi dentiality—and also provides practical 
advice for dealing with press inquiries.

Tapping into the creativity of spring, we end this 
issue with Michael Lewyn’s examination of innovative 
approaches to assisting distressed municipalities. He 
does so while reviewing Lewis Solomon’s Detroit: Three 
Pathways to Revitalization. Lewyn notes that Solomon’s 
book on Detroit “focuses on three possible saviors for 
that city: public education, private investment, and 
community agriculture.” He concludes that although 
the author’s “analysis is sometimes incomplete, he 
does address some topics of relevance to depressed 
upstate cities such as Buffalo and Rochester.”

Sarah Adams-Schoen and Rodger Cit ron

As we emerge from a 
long a winter, we are re-
minded that spring is a time 
of energy and creativity. So, 
what better time than now 
to brush up on the latest 
news and innovating think-
ing in municipal law? This 
issue of Municipal Lawyer 
dives into a broad array of 
issues of importance to mu-
nicipal lawyers. We begin 
with articles on two recent 
New York Court of Appeals opinions, one on zoning 
law and the other on the obligation of public employ-
ees to cooperate in their own defense. We then turn 
to a pair of articles on more general subjects. The fi rst 
provides guidance on the rights and responsibilities of 
provisional employees in positions in the competitive 
class, while the other examines the ethical and profes-
sional responsibility considerations that municipal 
lawyers should take into account when dealing with 
the press. Finally, in a book review, we take a brief look 
at innovative approaches to consider in order to aid 
distressed municipalities. 

We start with Maureen Liccione’s article on the 
Court of Appeals, November 2013 decision in Rocky 
Point Drive-In, L.P. v. Town of Brookhaven. Liccione, 
who represented the Town of Brookhaven in the case, 
explores the Court’s ruling on the “special facts excep-
tion” to a general rule of zoning law that governs 
which law an applicant for land use approval is subject 
to when a zoning law is amended after the submission 
of the application, but before a decision is rendered on 
the application. As Liccione explains, in considering 
whether the special facts exception applied in Rocky 
Point, New York’s highest court examined and reaf-
fi rmed the principle that an applicant must have a 
right to a permit under the zoning that existed prior 
to the amendment (the fi rst prong of the special facts 
exception). The Court did not reach the applicant’s 
argument that a municipality’s negligence in process-
ing an application could establish the second prong of 
the exception.

Focusing on another November 2013 decision 
by the Court of Appeals, Jessica Baquet’s article on 
Lancaster v. Incorporated Village of Freeport drills down 
into a topic introduced in the last issue of Municipal 
Lawyer—the defense and indemnifi cation of public 
employees. As Baquet, who represented the Village of 
Freeport, explains, the Lancaster Court sheds light on a 
number of previously unanswered questions regard-

From the Editors
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Background Facts
The property which was the subject of the Court of 

Appeals’ ruling is located on Route 25A in the hamlet 
of Rocky Point and consists of approximately 17.7 acres. 
The parcel has been used for recreational purposes for 
decades, fi rst as a drive-in theatre and then, during the 
applicable time period, as a golf driving range. It has 
never been used for retail purposes. 

On October 22, 2002, the Brookhaven Town Board 
voted to apply the Commercial Recreational or CR 
“fl oating zone”7 designation to the property. The fl oat-
ing CR zone had been created by the Brookhaven Town 
Board in 1997 in furtherance of the Town’s Compre-
hensive Plan. The Comprehensive Plan was adopted in 
1996 in accordance with N.Y.S. Town Law § 263, which 
also mandates that zoning laws be enacted in accor-
dance with comprehensive land use plans.

The Comprehensive Plan contained a number of 
proposals in an attempt to preserve and protect the 
dwindling supply of land utilized for recreational pur-
poses. To that end, it provided:

The Town contains a number of various 
private recreational facilities including 
golf driving ranges, indoor sports fa-
cilities and roller rinks. These facilities 
provide a much needed recreational 
outlet for Town residents. However, 
there may be pressure from the private 
sector to redevelop these recreational 
properties with more intensive com-
mercial uses such as shopping centers 
and big box developments which may 
make for greater use of the parcel and 
may be more profi table especially if 
the existing recreational use is seasonal 
only. Furthermore, the existing rec-
reational use may not be in a zoning 
district which allows it to remain com-
mercially viable or which provides for 
all of its needs. Currently these uses 
would require either commercial or 
industrial zoning that have no specifi c 
regulations for these specifi c uses. In 
addition, many people currently go 
outside the Town to visit many of these 
types of recreational uses instead of 
the Town being a destination for visi-
tors, especially tourists. Accordingly 
the Town may wish to consider the 
creation of a Commercial/Recreation 

In November of last 
year, the Court of Appeals 
decided Rocky Point Drive-In, 
L.P. v. Town of Brookhaven, 
and affi rmed the long-
established rule that where a 
zoning law is amended after 
the submission of an appli-
cation for land use approval, 
but before a decision is ren-
dered on the application, the 
courts are bound to apply 
the amended law.1

The Court of Appeals has established two excep-
tions to this general rule. The fi rst is known as the 
vested rights exception, which was not asserted in 
Rocky Point. The vested rights exception is applicable 
where an applicant has established: (1) that it pos-
sessed a valid permit prior to the change in the zoning 
law; (2) substantial construction had been completed 
in reliance upon the valid permit; and (3) substantial 
expenditures were made in furtherance of the substan-
tial construction.2

The second exception, which was the centerpiece 
of the Rocky Point appeal, is known as the “special 
facts” exception. Under this exception to the general 
rule, the amended law will be found inapplicable 
where the amendment was proposed and enacted 
after the applicant fi led an application for a land use 
approval and two prongs are satisfi ed.3 Specifi cally, to 
prove the special facts exception, the applicant must 
prove: (1) that it was entitled to a permit as a matter of 
right by virtue of its full compliance with the permit 
requirements under the law in effect at the time of the 
application and that proper action upon the permit by 
the municipal entity would have given the applicant 
time to acquire a vested right; and (2) that the review-
ing municipality or board unduly and deliberately 
delayed the application as a result of bad faith, malice, 
oppression, manipulation or corruption.4 This two-
pronged rule has been applied consistently statewide.5

In considering whether the exception applied to 
the Rocky Point facts, New York’s highest court reaf-
fi rmed the principle that an applicant must have a 
right to a permit under the zoning that existed prior 
to the amendment.6 The Court then declined, on the 
facts of this case, to consider whether negligence could 
substitute for malicious or deliberate delay to satisfy 
the second prong of the exception.

Rocky Point Drive-In, L.P. v. Town of Brookhaven:
The Special Facts Rule
By Maureen Liccione
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in the J-2 District and asking how it wished to proceed. 
In other words, the staff sought to learn whether the 
applicant preferred to seek a variance from the BZA 
or a zone change from the Town Board. Rocky Point 
never responded to the March 22, 2000 letter. 

Notwithstanding the lack of a response, staff pre-
sumed the applicant would seek a variance such that 
the BZA would become the lead agency for purposes 
of the mandatory SEQRA review. The other involved 
agencies were informed that the BZA was the intended 
lead agency. The SEQRA regulations do not require 
that an applicant be copied on lead agency coordinated 
review letters, letters that notify the other involved 
agencies of the intent of one to take lead agency sta-
tus.12 Staff, consistent with the SEQRA regulations and 
ordinary practice, did not inform the applicant of the 
notice of intention. 

Staff processed the site plan application in good 
faith as far as possible without an actual BZA applica-
tion, circulating traffi c reports and other information to 
SEQRA-involved agencies. 

Crucially, the zone change to CR was of no con-
sequence to the SEQRA and other reviews, since a 
variance was necessary under either J-2 or CR. In fact, 
the SEQRA review process would have been the same 
whether the application needed a BZA variance, a zone 
change from the Town Board or just site plan approval 
from the Planning Board. 

However, until the Lowe’s application was deter-
mined to be either an application for a BZA variance or 
for a Town Board change of zone from J-2 to J-3, neither 
the BZA nor that Town board had legal authority to 
issue a positive or negative declaration. More specifi -
cally, the SEQRA regulations at 6 NYCRR § 617.6(3)(b) 
provide that a lead agency is only authorized to make 
a determination of signifi cance (i.e., positive or nega-
tive declaration) once it receives an application. 

On May 18, 2000, fi ve of the seven Town Board 
members voted to change the parcel’s zoning and ap-
ply the CR fl oating zone to the subject property. Since, 
however, the property owner had fi led a protest, an 
affi rmative vote of a super majority of the Board was 
required under Town Law § 265. Five had voted “yes,” 
one “no,” and the seventh had recused himself. The 
Town interpreted Town Law § 265 as requiring a super 
majority of those voting, i.e., 5 out of 6, excluding the 
Town Board member who recused himself. 

The Appellant sued on May 25, 2000, alleging the 
General Construction Law § 41 required a super major-
ity of the full Board, not merely of those voting. The 
Appellant was successful in the initial effort and the 
CR rezoning eventually was declared invalid (for the 
fi rst time) on March 13, 2001. 

On September 22, 2000, counsel for the Town and 
Rocky Point entered into a court stipulation to apply 

or Commercial Entertainment zoning 
district.8

On February 15, 2000, the Town Board fi rst pro-
posed to apply the CR zone to the appellant’s property. 
The next day, the Brookhaven Town Clerk, on behalf of 
the Town Board, notifi ed the appellant’s predecessor-
in-interest that a public hearing was going to be held 
on March 7, 2000, to consider the adoption of a change 
of zone for the subject property from J-2 to the CR dis-
trict, consistent with the then-current use of the prop-
erty as a driving range and the Comprehensive Plan. 

On March 3, 2000, approximately three weeks after 
the zone change notice9 and just prior to the March 
7, 2000 public hearing on the CR District proposal, 
the Appellant submitted a site plan application to the 
Planning Department staff for site plan approval to 
construct a Lowe’s Home Improvement Center. 

The proposed Lowe’s was not a permitted, “as of 
right,” use in the J-2 District because it was a commer-
cial center utilizing more than fi ve acres. At the time, 
such a commercial center was permitted as of right 
only in the J-3 District or in the D-1 Residential District 
by special exception permit. A commercial center was 
defi ned in Brookhaven Town Code § 85-1 as:

Any building or buildings, structure 
or structures or premises used by one 
(1) or more enterprises for a commer-
cial purpose specifi cally permitted 
within the particular use district in 
which this term is applied, where the 
proposed use occupies a site of fi ve 
(5) or more acres, whether built at one 
(1) time as a unit or in two (2) or more 
construction stages.10

As a result of these provisions, in order to con-
struct a commercial center within J-2, Rocky Point was 
required to obtain either a variance from the Board of 
Zoning Appeals (“BZA”) or a change of zone from the 
Town Board. Additionally, the Town Code required all 
applicants to submit variance applications to the BZA 
simultaneously with the fi ling of a site plan approval 
application with the Planning Board. A BZA determi-
nation approving the variance application, however, 
was necessary prior to the Planning Board considering 
any site plan approval application.11 In other words, 
the Planning Board had no jurisdiction to review the 
Lowe’s site plan application unless or until the BZA 
approved a variance application or the Town Board 
changed the zone. 

On March 22, 2000, three weeks after delivery 
of the Lowe’s site plan application to the Planning 
Department and two months prior to the eventual May 
18, 2000 Town Board vote to apply the CR designation, 
planning department staff wrote a letter informing 
Rocky Point that the proposed Lowe’s was prohibited 
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ing that the plaintiff had established bad faith by “the 
repeated attempts to rezone” and delays prior to the 
positive declaration and “had selectively enforced the 
J-2 zoning prohibition.”16 The trial court presumably 
substituted selective enforcement for the fi rst prong of 
the special facts test and eliminated the need to show 
a permitted use because it believed selective enforce-
ment of the commercial center designation had been 
demonstrated. 

The Town appealed the trial judgment to the Sec-
ond Department and, this time, prevailed. The Second 
Department reversed on the law and the facts, fi nding 
no evidence of selective enforcement.17

Rocky Point was granted leave to appeal by way of 
motion to the Court of Appeals. The Court of Appeals 
(Rivera, J.) affi rmed the Second Department.18 

Selective Enforcement
The unanimous Court focused on the fact that 

Rocky Point had not met “the threshold requirement 
that it was entitled to the requested land use permit un-
der the law as it existed when it fi led its application.”19 

As to selective enforcement obviating the need for 
an “as of right” entitlement to a permit under the fi rst 
prong, the Court of Appeals found the Second Depart-
ment’s ruling that there was insuffi cient evidence of 
selective enforcement was the fi nding which “more 
nearly comported with the weight of the evidence.”20 
Judge Rivera further found that “[t]he record clearly 
demonstrate[d] that similarly situated applicants…
were not similarly situated at all; they either fell within 
an exception or were within compliance with the J-2 
zoning classifi cation.”21 

The Appellant made its case for selective enforce-
ment by arguing that the Town “historically ignored” 
the commercial center prohibition, because other shop-
ping center applications had been approved in J-2 and 
concluding there must have been selective enforcement 
with respect to the Lowe’s application.22 The Appellant 
cited fourteen examples of applications which it argued 
had not been subjected to the J-2 prohibition against 
5 acre plus shopping centers.23 Respondents argued 
that each of Appellants’ examples either: (1) presented 
insuffi cient evidence to determine how the application 
had been treated, because it was 25 years or more prior 
to the trial; (2) did not fi t the Town Code defi nition of 
a commercial center; (3) was exempt from zoning; (4) 
involved a pre-existing use; or (5) was treated in a man-
ner similar to the Appellant’s application. 

The burden to establish selective enforcement is 
a heavy one.24 Selective enforcement is essentially an 
Equal Protection violation claim and “forbids a public 
authority from applying or enforcing an admittedly 
valid law ‘with an evil eye and an unequal hand, so as 
practically to make unjust and illegal discriminations 
between persons in similar circumstances.’”25

for a use variance from the CR zoning that was then in 
effect (the “Stipulation”). 

The use variance application was not submitted to 
the BZA until two and one half months after the Stipu-
lation, on December 1, 2000. The Town’s position was 
that the Appellant was responsible for nine months of 
delay—from the March 22, 2000 Planning staff letter 
asking how it wished to proceed until the December 
2000 BZA application. 

Upon receipt of the variance application, the 
matter promptly was moved up from the originally 
scheduled February 7, 2001 semi-monthly meeting 
and placed on the BZA calendar for January 24, 2001. 
At that meeting the BZA issued a resolution assuming 
lead agency status, issuing a positive declaration and 
resolving that a Draft Environmental Impact State-
ment (“DEIS”) was required. 

The Applicant submitted its DEIS on August 2, 
2001, almost eight months from the date of the positive 
declaration. Staff completed the DEIS review, notwith-
standing that the second resolution to zone the prop-
erty to CR was enacted on June 16, 2001 and another 
successful lawsuit to vacate the rezoning was fi led on 
July 2, 2001.13 

Ultimately, the BZA accepted the DEIS on March 
13, 2002 and the required public hearing was held at 
the next semi-monthly BZA meeting on April 24, 2002. 
The DEIS hearing was held twenty days earlier than 
required under the SEQRA regulations. 

The FEIS was submitted by the Appellant and had 
been accepted by the BZA on October 2, 2002, unaf-
fected by the fact the CR zoning was vacated for the 
second time on July 17, 2002. The Town Board rezoned 
the Subject Property to CR for the third time twenty 
days later, on October 22, 2002. By this time the Town 
Board had enacted local superseding Town Law § 265, 
requiring only a simple majority vote to rezone when a 
protest was fi led. 

Lower Court Proceedings
The property owner brought a declaratory judg-

ment action challenging the rezoning. After extensive 
discovery, the Town was awarded summary judgment 
by the Suffolk County Supreme Court (Emerson, J.) on 
the special facts issue because, inter alia, the plaintiff 
had no right to construct a commercial center under 
the J-2 zoning, i.e., it failed to meet the fi rst prong of 
the special facts test.14 

The Second Department reversed, fi nding there 
were questions of fact as to selective enforcement and 
malicious delay, even though the unanimous panel 
acknowledged that the proposed Lowe’s fell within 
the defi nition of a commercial center.15

A non-jury trial ensued and the Suffolk Supreme 
Court (Sweeney, J.) held for the property owner, fi nd-
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of time, without the applicant demanding action. If an 
application were to be accidentally lost or misplaced, 
a diligent applicant would bring that fact to a staff 
person’s attention. Then, if the municipality still pro-
crastinated, it would open itself to claims of “malice” 
or “bad faith.”30 Moreover, it is unclear whether under 
the reduced negligence standard, as was advocated 
by the Rocky Point appellant, a municipality would be 
deemed “negligent” if it failed to move every applica-
tion potentially affected by an impending change of 
law to the head of the line, no matter when fi led. 

Nevertheless, even if a hypothetical negligence 
scenario were to result in delay, in this author’s view, 
several sound public policy reasons militate against 
adoption of a negligence standard. First, the special 
facts exception implicitly acknowledges that zoning 
laws are legislative enactments which are presumptive-
ly constitutional and that presumption “is not rebut-
ted if the…classifi cation is even ‘fairly debatable.’”31 
Legislative enactments are not to be overturned lightly 
and a negligence standard would do just that.

Second, there are “no assurances[s] that…zoning 
regulations [will] remain unchanged. ‘…If there is one 
thing that the history of zoning regulation has estab-
lished it is that as time passes and population increases 
(or decreases) the zoning restrictions change.’”32 As a 
result, the heightened malice standard has been estab-
lished for voiding zoning laws, even if they are enacted 
while an application under a prior zoning classifi cation 
is pending. 

Third, as acknowledged in Salkin, New York Zoning 
Law and Practice, land use controls have a “profound 
impact” upon the value of land if for no other reason 
than they are capable of shaping the character of an 
entire new and extensive area of a community, dictat-
ing the pace of development, infl uencing the economic 
and racial character of the community and affecting 
the kind and amount of development within a spe-
cifi c zone.33 It is for good reason then that the New 
York State Legislature has mandated that all land use 
regulations be established in accordance with a com-
prehensive plan pursuant to Town Law § 263 and that 
this Court has required such regulations to be exer-
cised in precise compliance with the powers given to 
towns under the Town Law.34 A negligence standard 
would disrupt the comprehensive planning process by 
enhancing the ability of an applicant to impede imple-
mentation of a zone change intended to implement the 
comprehensive plan for an entire municipality.

Fourth, in analogous circumstances, the Court 
of Appeals has refused to estop municipalities from 
correcting their own mistakes or negligence even in 
egregious instances.35 

Allowing a negligence standard would address a 
hypothetical issue that may not exist in the real world, 
while also enhancing the ability of an applicant, which 

In Bower Associates v. Town of Pleasant Valley, the 
Court of Appeals reiterated this high burden:

But even different treatment of per-
sons similarly situated, without more, 
does not establish a claim. What mat-
ters is impermissible motive: proof of 
action with intent to injure—that is, 
proof that the applicant was singled 
out with an “evil eye and an unequal 
hand, so as practically to make unjust 
and illegal discriminations between 
persons in similar circumstances.”26

As the Court of Appeals explained in Plattekill v. 
Dutchess Sanitation:

We fi nd [no] merit to the defendants 
“selective enforcement” argument. 
Defendant, at most, has alleged previ-
ous nonenforcement and this is not 
enough. To prevail and thus render the 
ordinance unenforceable on this prin-
ciple, it must be demonstrated that its 
provisions were enforced against the 
challenger here and not enforced as to 
others and that there was “arbitrary 
and intentionally unfair discrimina-
tion,” “invidious discrimination.” No 
such discrimination has been alleged 
or demonstrated and the “selective 
enforcement” argument must fail.27

Negligence Standard
The Rocky Point Court did not reach the question 

of whether negligence could substitute for malice or 
deliberate delay. Judge Rivera noted that Rocky Point’s 
brief had placed “signifi cant reliance on [the] decision 
in Matter of Faymor Dev. Co. v. Board of Stds. & Appeals of 
City of N.Y. in support of its [negligence] argument.”28 
In rejecting the argument, the Court distinguished 
Faymor:

In Faymor the applicant would have 
had, in the absence of municipal 
wrongdoing, a vested right. Here, as 
Rocky Point concedes, it cannot meet 
the zoning requirements and did not 
have a vested right. Rocky Point has 
failed to meet the threshold require-
ment of entitlement as of right, and we 
have no reason to upset the Appellate 
Division’s factual fi ndings of a lack of 
record support for selective enforce-
ment by the Town, because the special 
facts exception is inapplicable to this 
case, under any standard.29 

As a practical matter, it is diffi cult for this author to 
fathom how mere negligence in processing a land use 
application could continue for any meaningful period 
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does not claim to have a vested right or a legitimate 
expectation that the zoning designation of its property 
would remain in place, to impede implementation of 
a zone change intended to implement the comprehen-
sive plan for an entire municipality. The prerequisites 
to the application of the special facts exception should 
remain as they have for decades: in this writer’s opin-
ion they are good law and good policy.
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The Village and the public employees were repre-
sented by separate counsel in the federal lawsuits. The 
Village, by its attorney, negotiated a settlement that 
provided for the discontinuance of the cases against it 
and the public employees. Although the Village was 
required to make a payment to the private plaintiffs as 
part of the settlement, the employees were not required 
to pay plaintiffs or to admit any wrongdoing. The 
plaintiffs required only that the public employees agree 
to refrain from criticizing the settlement.

The employees refused to agree to the foregoing 
terms, and, as a result, the settlement foundered with 
respect to the claims against them. Thereafter, the Vil-
lage’s Board of Trustees voted to withdraw the public 
employees’ defense based on their failure to fulfi ll their 
duty to cooperate under Public Offi cers Law § 18 and 
Freeport Village Code § 130-6.5

The public employees then brought Article 78 pro-
ceedings against the Village seeking the reinstatement 
of their defense. The Supreme Court dismissed the pro-
ceedings, fi nding that the employees, had, in fact, failed 
to cooperate.6 The Second Department and the Court 
of Appeals subsequently affi rmed.7 Lancaster is one of 
only a handful of decisions to consider whether a pub-
lic employee breached the duty to cooperate under the 
Public Offi cers Law and marks the fi rst time that the 
Court of Appeals has weighed in on the issue.

The Lancaster decision expounded upon the duty 
to cooperate in two important respects. First, the Court 
found that the failure of a public employee to accept a 
reasonable settlement offer constitutes a breach of the 
duty to cooperate.8 Second, the Court held that a public 
entity’s duty to defend its employees is akin to an in-
surer’s obligation to defend its insured. As such, like an 
insurer, a public entity is only justifi ed in withdrawing 
an employee’s defense for non-cooperation where: (1) 
the entity acted diligently in seeking to bring about the 
public employee’s cooperation; (2) the efforts employed 
by the entity were reasonably calculated to obtain the 
employee’s cooperation; and (3) the attitude of the em-
ployee, after cooperation was sought, was one of willful 
and avowed obstruction.9 

The Lancaster decision has signifi cant implications 
for public employees and public entities alike: public 
employees must be aware of what they must do to 
fulfi ll their duty to cooperate, while public entities must 
understand the circumstances under which they are 
obligated to withdraw an employee’s defense for non-
cooperation and the potential consequences of a failure 

Public employees may 
be exposed to liability in the 
performance of their duties. 
At common law, a public en-
tity could not lawfully fund 
the defense of or indemnify 
its public employees in a 
lawsuit, even if the case 
arose out of the employee’s 
offi cial acts.1 In the late 
1970s and early 1980s, how-
ever, the state legislature 
enacted sections 17 and 18 of 
the Public Offi cers Law, which provide for the defense 
and indemnifi cation of public employees at the state 
and local levels, respectively.

Both public entities and public employees have 
certain obligations under these statutes, which Peter 
Bee and James Clemons described in detail in their 
article “Indemnities and Immunities for Municipal Of-
fi cials,” published in the Winter 2014 issue of Municipal 
Lawyer.2 In general, the public entity must fund the 
defense of a public employee in a lawsuit arising from 
his offi cial acts and must indemnify him in the event of 
a settlement or adverse judgment so long as the public 
employee fully cooperates in his defense and fulfi lls 
the statute’s procedural requirements.3

This article focuses on the obligation of public 
employees to fully cooperate in their defense. Until 
recently, several important questions regarding the co-
operation requirement remained largely unanswered: 
What must a public employee do to fulfi ll his duty to 
cooperate? What are the public entity’s obligations in 
the event the employee fails to cooperate? What are 
the consequences of a public entity’s failure to with-
draw an employee’s defense after he refuses to cooper-
ate? In Lancaster v. Inc. Village of Freeport,4 the Court of 
Appeals shed light on these issues for the fi rst time.

The Lancaster Decision
Lancaster concerned the Village of Freeport’s (“Vil-

lage”) withdrawal of its defense of various public em-
ployees in two federal lawsuits brought against them 
and the Village by two private plaintiffs. These suits 
alleged, among other things, that the public employ-
ees had committed RICO violations and fraud. The 
plaintiffs demanded $8,500,000 in damages plus treble 
damages and attorney’s fees. 

Defense and Indemnifi cation of Public Employees 
After Lancaster
By Jessica M. Baquet
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ment terms. While the fi nancial exposure to the public 
entity may be more easily determined, the extent of 
injury to the employee is harder to quantify. The injury 
may not be monetary in nature, but might instead take 
the form of the relinquishment of a right or potential 
exposure to civil or criminal liability. If the employee 
can articulate a real and substantial harm that will 
inure to him under the settlement, it is unlikely that his 
refusal to settle will be considered unreasonable. The 
employees and insured in Lancaster and Cowan simply 
failed to meet that burden.

Obligations of the Public Entity
Faced with a public employee’s failure to cooper-

ate, a public entity is not simply free to withdraw the 
employee’s defense. Instead, there are several stan-
dards that must be met, and steps the entity must take 
in order to ensure that the withdrawal is proper.

First, cases in both the insurance and public 
employment contexts make it clear that a public 
employee’s lack of cooperation must be both material 
and substantial in order to warrant the withdrawal 
of his defense.13 The burden of proving materiality 
is on the public entity and it has been described as a 
“heavy one.”14 Before Lancaster, the Third Department 
considered two cases concerning the withdrawal of 
a public employee’s defense. In Garcia v. Abrams, the 
court found that the employee had not committed 
a material breach of the duty to cooperate when he 
testifi ed inaccurately about a prior arrest at his deposi-
tion because: (1) he quickly corrected the inaccuracy; 
(2) the inaccurate information was likely inadmissible; 
and (3) even if the testimony were admitted at trial, 
the defense would have an opportunity to explain 
the reason for the misstatement.15 In N.Y.S. Inspection, 
Security and Law Enforcement Employees, District Council 
82 v. Abrams, the court held that an employee’s failure 
to attend a deposition on a single occasion, where he 
otherwise completed all necessary paperwork and sub-
sequently attended a rescheduled deposition, was not a 
material breach of the duty to cooperate.16

When, then, is a failure to cooperate material and 
substantial? With respect to the failure to attend de-
positions or to provide requested information, several 
courts have held, in the insurance context, that the 
insurer is required to demonstrate an “unreasonable 
and willful pattern” of such conduct.17 In contrast, a 
single instance of the insured knowingly providing 
false information has been held suffi cient to constitute 
non-cooperation.18 With the foregoing in mind, public 
entities should be guided by the principle that, where 
an employee has prevented counsel from effectively 
defending the claims against him, he has committed a 
material breach of the duty to cooperate.

to do so. In this regard cases construing an insured’s 
breach of the duty to cooperate with his insurer will 
prove instructive.

Obligations of the Public Employee
In the insurance context, courts have noted that 

the duty to cooperate is premised upon the fact that 
an insurer cannot properly defend a lawsuit with-
out the participation of its insured. Courts have thus 
held that the duty to cooperate requires an insured to 
provide truthful disclosure of information demanded 
by the insurer, to aid in securing witnesses, to forward 
papers related to the lawsuit to counsel, to testify at 
depositions and at trial and to otherwise provide all 
reasonable assistance necessary to enable counsel to 
defend the lawsuit.10 Courts will likely fi nd that public 
employees are subject to the same obligations. 

Lancaster sets out another critically important ele-
ment of the cooperation requirement: the duty to ac-
cept a reasonable offer of settlement. There, the Court 
of Appeals found that, in the face of the multi-million 
dollar exposure associated with continuing to litigate, 
the public employees’ refusal to settle the lawsuits in 
exchange for nothing more than their agreement to 
refrain from criticizing the settlement was unreason-
able. The Court did not, however, articulate a test to be 
applied in determining whether an employee’s refusal 
to settle was unreasonable in other situations.

Insurance cases do not provide much additional 
insight on this point. In the most relevant case, Cowan 
v. Ernest Cordelia, P.C., an insured refused to settle a 
lawsuit because the plaintiff would not agree to keep 
the settlement absolutely confi dential.11 The insured’s 
purported justifi cation for insisting on confi dential-
ity was that, if the fact that the case settled became 
known, it might create the perception that he had 
done something wrong. He was particularly con-
cerned about this because he was an attorney and had 
previously testifi ed before the Character and Fitness 
Committee that he had not committed the acts that 
gave rise to the lawsuit. The Court found that the 
objections to the settlement were “phantom” and “il-
lusory” insofar as there is no legal basis upon which 
a settlement that does not include an admission of 
wrongdoing could support a claim that the insured 
lied about his innocence in another proceeding. As 
such, the Court found that the insured failed to coop-
erate by “thwart[ing] the ultimate settlement of [the] 
lawsuit.”12

The principle to be gleaned from Lancaster and 
Cowan is that the reasonableness of an employee’s 
refusal to settle likely hinges on a balancing of: (1) the 
fi nancial burden to be incurred by the public entity if 
litigation continues; against (2) the degree to which the 
employee will be injured or prejudiced by the settle-
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large part, that the requirements of Public Offi cers Law 
sections 17 or 18 are satisfi ed.
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If the employee has committed a material and 
substantial breach, the employer must then fulfi ll its 
obligations under Lancaster before withdrawing the 
employee’s defense. Specifi cally, the entity must act 
diligently in seeking to bring about the public employ-
ee’s cooperation and it must employ efforts that are 
reasonably calculated to obtain the employee’s cooper-
ation. The employer is required to attempt to convince 
the employee to cooperate and must continue to do 
so until it is clear that “further reasonable attempts…
will be futile.”19 The Court of Appeals has held, in the 
insurance context, that further attempts may clearly 
be futile where an insured openly disavows its duty to 
cooperate, while a “longer period of analysis may be 
warranted” where an insured “has punctuated peri-
ods of noncompliance with sporadic cooperation or 
promises to cooperate.”20 In sum, unless a public em-
ployee overtly declares that he will not cooperate, as 
the employees in Lancaster did, the public entity must 
make multiple attempts to procure cooperation over 
an extended period of time before it can legitimately 
withdraw the employee’s defense. 

Finally, the public entity must be able to demon-
strate that the public employee’s conduct was willful 
and avowed after the entity attempted to procure his 
cooperation. Simply put, the public entity must be able 
to show that the employee’s continued failure to coop-
erate was deliberate rather than inadvertent.21 

If all of the foregoing requirements are satis-
fi ed, the public entity must withdraw the employee’s 
defense. The entity’s failure to do so carries with it 
serious implications, as the unlawful expenditure of 
funds on an employee’s defense may violate the Gift 
and Loan Clause of the New York Constitution. That 
clause provides that a public entity “shall [not] give or 
loan any money or property to or in aid of any indi-
vidual or private corporation or association, or private 
undertaking….”22 The magnitude of such a violation 
is severe; public offi cials can be held personally liable 
for such unlawful expenditures under General Munici-
pal Law § 51.23 Therefore, it is of critical importance 
that public entities keep abreast of their employees’ 
cooperation, or lack thereof, in the defense of a lawsuit 
and that they document evidence of non-cooperation 
as well as their attempts to convince the employee to 
cooperate.

Conclusion
Lancaster has brought clarity to the obligations of 

public entities and public employees under the Public 
Offi cers Law. While there is room for further judicial 
clarifi cation of the broad concepts of reasonableness 
of a settlement, materiality of an employee’s breach, 
and futility of further attempts by the public entity to 
procure an employee’s cooperation, public entities can 
now tailor their policies and procedures to ensure, in 
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preferred list14 or some other roster or list as established 
by law, rule or regulation and who is interested and 
willing to accept the appointment.15

There are time limits controlling the duration of 
provisional appointments set out in law.16 Although a 
provisional appointment is, as a matter of law, not to be 
for a period in excess of nine months, compliance with 
such a deadline has proven to be virtually impossible,17 
and often long-time provisional appointments have 
been the rule rather than the exception.18

1. Effect of Long-Term Provisional Service on 
Provisional Status 

In response to claims by long-time provisional 
employees claiming they have attained tenure status 
by the passage of time, court rulings have consistently 
indicated that a provisional appointment is a “stop-
gap” method for fi lling a vacancy19 and the provisional 
appointee attains no right to be permanently appointed 
to the position by reason of having served in the posi-
tion as a provisional appointee for an extended period 
of time.20 Further, subject to a number of exceptions 
considered below, this is true even if the provisional 
appointee should subsequently become eligible for 
permanent appointment to the title from an appropriate 
eligible list.21

As to litigation based on the provisional incumbent 
claiming that she had attained permanent status in the 
position based on such longtime service, the decisions 
summarized below illustrate the various terms, condi-
tions and circumstances under which a provisional 
employee may obtain, or be denied, permanent status 
in the position upon his or her passing the appropriate 
competitive examination.

In Haynes v. Chautauqua County22 the Court of 
Appeals held that being reachable for permanent ap-
pointment from the eligible list does not serve to give a 
long-time provisional employee any right to be selected 
for permanent appointment to the position. Haynes, a 
long-time provisional appointee, was terminated from 
his position about a month following the certifi cation 
of the eligible list promulgated for the position. He 
sued the appointing authority seeking reinstatement 
to the position as a permanent appointee. The Court 
held that passing the examination and being certifi ed 
as eligible and reachable for permanent appointment23 
does not give a provisional employee any automatic 
right or priority to being appointed to the position as a 
permanent employee. The Court noted that § 65.3 of the 
Civil Service Law,24 providing for the termination of a 
provisional employee within two months of the date of 
the promulgation of the eligible list, controlled notwith-

In New York State an 
individual may be appointed 
to a position in the competi-
tive class in the State’s civil 
service as a permanent em-
ployee,1 a temporary employ-
ee,2 a provisional employee,3 
a substitute employee4 or as 
a term appointee for a pre-
determined period of time.5

This article will cover a 
number of issues and ques-
tions relevant to the appoint-
ment of an individual to a position in the competitive 
class as a provisional employee including how to effect 
a provisional appointment, removal of a provisional 
appointee from his or her position without notice 
and hearing, how a provisional employee may attain 
tenure in the position, and what impact a collective 
bargaining agreement may have on the continuation of 
a provisional employee in service.

A. Noncompetitive Provisional Appointments to 
Vacant Positions in the Competitive Class

An appointing authority6 may wish to make an 
appointment to fi ll a vacant position in the competi-
tive class7 for which there is no appropriate eligible 
list available.8 In such cases, the appointing authority 
recruits and nominates an individual for a non-com-
petitive examination for appointment to the vacant 
position as a provisional employee. The appointing 
authority’s nomination is submitted to the responsible 
civil service central personnel agency.9 In cases involv-
ing the provisional appointment of an individual to a 
position with the State as the employer or with public 
authorities, public benefi t corporations or other agen-
cies for which the Civil Service Law is administered by 
the State Department of Civil Service, the nomination 
is submitted to the State Department of Civil Service.10 
With respect to provisional appointments by munici-
pal employers, school districts and other political 
subdivisions of the State, the nomination is submitted 
to the responsible municipal civil service commission 
or personnel offi cer.11

If the individual is certifi ed as qualifi ed follow-
ing the non-competitive examination,12 she may be 
appointed provisionally to fi ll the vacancy. She may 
then be continued in the position until it becomes 
possible to make an appointment from an appropriate 
eligible list promulgated from a competitive examina-
tion for the title. In addition, a provisional employee 
must yield the position upon the certifi cation of an 
individual whose name is on a special military list,13 a 
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Although Becker had been retained in the position as 
a provisional employee for more than the two-month 
period specifi ed in § 65.3,29 the appropriate eligible list 
certifi ed for appointment to her position contained the 
names of three or more qualifi ed individuals interested 
in being appointed, and thus, as in Haynes, her reliance 
on § 65.4 was misplaced.

In any event, it is black letter law that a provi-
sional appointment cannot ripen into a permanent 
appointment merely by the passage of time. Further, a 
provisional employee cannot claim a contractual right 
to continued employment in the position30 unless she 
becomes qualifi ed for permanent appointment and is 
selected for such an appointment by the appointing 
authority or attains such status by operation of law.31

2. Effect of Collective Bargaining Agreements on 
Provisional Status 

The courts have rejected efforts to frustrate the 
merit and fi tness provisions set out in Article V, section 
6 of the State Constitution through collective bargain-
ing conducted pursuant to the Taylor Law.32 Specifi -
cally, Article V, section 6 mandates that appointments 
and promotions in the civil service of the State and 
its political subdivisions “shall be made according to 
merit and fi tness to be ascertained, as far as practi-
cable, by examination which, as far as practicable, shall 
be competitive.”33 

An attempt to provide for converting a provisional 
appointment into a permanent appointment merely 
through the passage of time was considered in Matter 
of City of Long Beach v. Civil Serv. Empls. Assn., Inc. [Long 
Beach Unit]34 under color of the terms set out in a col-
lective bargaining agreement [CBA].

The relevant CBA included the following 
provision:

Section 6-1.0—Defi nition of Tenure—
Employees with one (1) year of service 
in the annual employment of the City, 
regardless of classifi cation, will be 
deemed tenured employees. This peri-
od of tenure is to be computed retroac-
tively and only employees enumerated 
in Section 2-1.0 of this Agreement shall 
be deemed non-tenured.

Section 6-1.1—Rights of Tenured Em-
ployees—All tenured employees will 
be protected from separation from em-
ployment with the City for any reason 
other than (a) voluntary withdrawal; 
(b) dismissal for disciplinary reasons 
after a hearing pursuant to Section 75 
of the Civil Service Law; (c) provision-
al employees in the competitive class 
will be protected by tenure with the 

standing the fact that Haynes’ name was the fi rst on 
the eligible list certifi ed to the appointing authority.

In contrast, in LaSota v. Green25 the Court of Ap-
peals, reversing a lower court ruling, held that LaSota, 
a long-time provisional employee, did have a right to a 
permanent appointment to the position. The Court ex-
plained that LaSota, a provisional employee for more 
than nine months and whose name was fi rst on the 
eligible list, had obtained a permanent appointment by 
operation of law when he was retained in the position 
as a provisional appointee following the establishment 
of the eligible list. Accordingly, the LaSota Court held 
that the provisions of Civil Service Law § 65.4, rather 
than § 65.3, controlled in determining LaSota’s right to 
be continued in the position. 

 The LaSota Court expanded upon an earlier deci-
sion, Matter of Roulett.26 The Roulett court had held that 
where a provisional employee, eligible for permanent 
appointment, was retained in the absence of a manda-
tory eligible list beyond the relevant probationary pe-
riod for the position, she attained permanent appoint-
ment in the position by operation of law. Thus, the 
key distinction between Haynes and LaSota was that 
LaSota’s name was on a non-mandatory eligible list,27 
while in Haynes the list was mandatory as it consisted 
of the names of more than three candidates interested 
in and willing to accept appointment to the position. 

Becker v. New York State Civil Service Commission28 
is a decision that demonstrates yet another variation 
regarding the rights, if any, of a long-time provisional 
employee when the individual, otherwise qualifi ed for 
permanent appointment, is continued in the position 
as a provisional employee after the appropriate eligible 
list has been promulgated. Becker was appointed and 
served as a provisional appointee for six years when 
she took and passed the competitive examination for 
the title. She was reinstated to her lower grade perma-
nent title after the eligible list had been promulgated. 
As she had been continued as a provisional employee 
for more than two months following the date on which 
the list was established, Becker claimed she had at-
tained permanent status pursuant to § 65.4 as she was 
one of the top three eligibles whose names were on the 
list.

Rejecting Becker’s argument, the Court explained 
that a permanent appointment by operation of law 
pursuant to § 65.4 results only when the provisional 
employee, who is otherwise an employee eligible for 
permanent appointment, is continued in the position 
after the eligible list is established and the list is not 
“mandatory” because there are fewer than three can-
didates interested in being appointed to the position. 
The Court explained that the provisions of § 65.4 of the 
Civil Service Law are to be strictly construed and ap-
ply only where there are fewer than three persons will-
ing to accept the appointment left on the eligible list. 



14 NYSBA  Municipal Lawyer  |  Spring 2014  |  Vol. 28  |  No. 2 

appointee is considered a tenured employee after one 
year of service. The Civil Service Law, however, clearly 
sets a time limitation on provisional appointments and 
that period is nine months.” Accordingly, the Court 
viewed the City’s agreement providing superior rights 
to provisional employees holding positions beyond 
that statutory time period as a nullity. Thus, the Court 
concluded that “the provisions under the CBA are 
unenforceable as a matter of law” as the terms of the 
CBA that afford tenure rights to provisional employees 
after one year of service are contrary to statute and de-
cisional law and therefore any relief pursuant to those 
terms may not be granted by an arbitrator. 

A collective bargaining agreement’s effort to pro-
vide special rights to provisional employees in the bar-
gaining unit was the critical element in another case, 
City of Plattsburgh v. Local 788. Here, the issue con-
cerned determining the seniority rights of an employ-
ee in a layoff situation.37 The relevant provisions in the 
collective bargaining agreement between Plattsburgh 
and the Union provided that, if there were to be demo-
tions in connection with a layoff, the “date of hire” 
was to be used to determine an employee’s seniority. 
However, the “date of hire” might not necessarily be 
the same date to be used to determine an individual’s 
seniority purposes for layoff under State law, i.e., the 
individual’s date of initial permanent appointment in 
public service.38

For example, assume that Employee A was pro-
visionally appointed on January 1 and that Employee 
B was provisionally appointed on February 1 of the 
same year. Employee B, however, was permanently 
appointed on March 1 of that same year, while Em-
ployee A was permanently appointed a month later, 
on April 1. Under the terms of the collective bargain-
ing agreement A would have greater seniority for lay-
off purposes than enjoyed by B. Sections 80 and 80-a of 
the Civil Service Law, however, provide that the date 
of an individual’s most recent, uninterrupted “perma-
nent appointment” determines his or her seniority for 
the purposes of layoff and so, under the law, B would 
have greater seniority than A.

In Plattsburgh, when the City laid off employee 
A rather than employee B, the Union grieved, con-
tending that pursuant to the seniority provision in 
the collective bargaining agreement, B should have 
been laid off as A had greater seniority. The City, on 
the other hand, argued that Civil Service Law § 80 
controlled and thus A, rather than B, had to be laid off 
fi rst as B had greater seniority within the meaning of 
the statute. The Appellate Division ruled that Platts-
burgh (employee B in the hypothetical) was entitled 
to an order barring submitting the Union’s grievance 
to arbitration. The court held that § 8039 of the Civil 
Service Law “refl ects a legislative imperative” that the 
City was powerless to bargain away.40 Accordingly, 
employee B was continued in the position.

exception that their employment may 
be terminated pursuant to Civil Ser-
vice Law should it be necessary pur-
suant to Civil Service Law to appoint 
a qualifi ed candidate from a Civil 
Service eligible list to their position. In 
that event, the displaced provisional 
employee will be transferred by the 
City to another position in the City for 
which he/she qualifi es, should such 
a position be open. A position will be 
deemed open if it was vacated within 
six (6) months of a tenured provi-
sional employee’s displacement by a 
candidate from an eligible list certifi ed 
by the Civil Service Commission.

In effect, these provisions in the CBA obviated the 
mandates of Article V, section 6 and the provisions 
of the Civil Service Law adopted to effect appoint-
ment and promotion in the public service based on 
merit and fi tness. Rather, these contract clauses gave 
provisional and temporary employees subject to their 
provisions almost the same “permanent status” upon 
their satisfactory completion of their probationary 
period as the permanent status enjoyed by individu-
als appointed from an open-competitive or promotion 
eligible list.

The Court of Appeals, noting that it “repeatedly 
held…that a dispute is not arbitrable when the subject 
matter of the dispute violates a statute, decisional law 
or public policy,” ruled that CSEA’s grievance seek-
ing to implement these provisions “is not arbitrable 
because granting the relief sought on behalf of the 
provisional employees under the so-called ‘tenure’ 
provisions of the CBA would violate the Civil Service 
Law and public policy.” Further, noted the court, pro-
visional appointments carry no expectation or right of 
tenure. Citing Koso v. Greene, the Court of Appeals said 
provisional employees, while appointed to positions 
in the competitive class, are “exempt from the civil 
service requirements for appointment; and similarly, 
so long as they hold such positions, they are entitled 
to none of the advantages secured by period of tenure 
under the [Civil Service Law].”35

Again quoting from Koso, the Court of Appeals 
reiterated that provisional appointments “‘are mere 
stop-gaps, exceptions of necessity to the general 
rules with respect to the fi lling of such positions’ and       
‘[w]hile such appointments may on occasion be suc-
ceeded by a permanent appointment, this may only be 
by virtue of examination and eligibility under the civil 
service laws, and not by reason of any ripening of the 
temporary or provisional appointment into a perma-
nent appointment.’”36

The decision also noted “CSEA relies on those 
portions of the CBA which provide that a provisional 
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vidual appointed on a contingent permanent basis 
who successfully completes the required probationary 
period is vested with all of the rights of a permanent 
employee except the right to be retained in the position 
in the event the permanent incumbent on leave from 
the position returns to the position.

In Matter of Snyder, the Appellate Division clarifi ed 
that making an appointment on a contingent perma-
nent basis is discretionary and that making a contin-
gent permanent appointment requires an affi rmative 
act on the part of the appointing authority to effect 
such an appointment.47 Snyder had been “provision-
ally appointed” to a higher level position, position 
A, when the permanent incumbent of position A was 
placed on a leave of absence from position A upon his 
provisional appointment to a still higher level posi-
tion, position B. About two years later, Snyder was 
reinstated to his permanent, lower grade, position. The 
permanent incumbent of position A, however, contin-
ued to serve as a provisional employee in position B.

Snyder sued, contending that he had attained 
tenure in position A as a “contingent permanent” em-
ployee when he was continued in the position for more 
than nine months under § 65.4 of the Civil Service 
Law.48 He argued that he had attained such status by 
operation of law because he had been qualifi ed to be 
appointed on a contingent permanent basis to posi-
tion A. As a result, he said, he could not be “demoted” 
except as a result of a disciplinary action taken after 
notice and hearing so long as the permanent incum-
bent of position A remained on leave of absence from 
the position.

However, the State Civil Service Commission, 
in interpreting its own rule concerning contingent 
permanent appointments,49 argued that making an 
appointment on a contingent permanent basis was 
discretionary and that the appointing authority did not 
have to make such an appointment merely because it 
was possible to do so. The Appellate Division agreed 
with the Commission, noting that the regulation uses 
the permissive word “may.” The court said “[o]nce 
it is established that (Snyder’s) status was solely as 
a provisional appointee50 and, therefore governed 
entirely by Civil Service Law § 65, the conclusion 
becomes inescapable that it could not ripen into that of 
permanent appointment absent full, literal compliance 
with all of the conditions for converting a provisional 
appointment to a permanent one under Civil Service 
Law § 65.4.” As § 65.4 applies only where an examina-
tion fails to produce a list adequate to fi ll all positions 
then held on a provisional basis or where such a list 
is exhausted immediately following its establishment, 
the majority concluded that Snyder could not have at-
tained permanent (or contingent permanent) status as 
there was neither an examination nor an eligible list to 
support his claim.

3. Effect of Examination Failures on Provisional 
Status

In some instances the rules of a civil service com-
mission may provide that a provisional employee must 
be terminated after failing two examinations for the 
position. In Village of Bath v. Steuben County Civil Service 
Commission, a trial court sustained the termination 
resulting from the Civil Service Commission invoking 
its “Two Examination Failure” rule and refusing to 
approve a provisional employee’s continuation in the 
position.41 The rule provided that no provisional em-
ployee who twice failed the examination for the posi-
tion would be given another provisional appointment 
unless the test failed to produce any qualifi ed eligible 
employees or the list was immediately exhausted. 

In this case, the list consisted of four names, but 
one candidate refused appointment and a second with-
drew his name from consideration. The Commission 
successfully argued that discontinuing further employ-
ment of the individual as a provisional appointment 
was permitted under its rule because: (1) the examina-
tion did not fail to produce any qualifi ed candidates, 
and (2) the list was not exhausted. Noting that a local 
civil service commission or personnel offi cer has the 
discretion to adopt such a rule, the court suggested the 
employer, who “clearly was under no compulsion” to 
use the non-mandatory eligible list would effect the 
purposes of the Constitution’s merit and fi tness provi-
sion by appointing one of the two remaining eligibles 
on a provisional basis to the position or, in the alterna-
tive, by electing to make a permanent appointment 
from the “two-name list.”

B. Contingent Permanent Appointments

Signifi cantly, if a person whose name is on the 
eligible list is appointed to the vacancy provisionally 
from a nonmandatory eligible list, applying the deci-
sion in Roulett,42 the individual selected would attain 
permanent status if continued in service as a provi-
sional employee beyond the maximum probationary 
period otherwise required for the position by opera-
tion of law.43 The Roulett decision, however, would not 
apply in an alleged “contingent permanent appoint-
ment”44 situation.

When the permanent incumbent of a position is 
placed on a leave of absence for what is expected to 
be an extended period of time, the appointing author-
ity often seeks to fi ll the position while the permanent 
incumbent is absent on such leave. Usually this results 
in a “temporary” appointment.45 However, under 
State Civil Service Commission rules if there is an 
appropriate eligible list available, the department or 
agency may elect to fi ll the position on a “contingent 
permanent” basis by selecting a person otherwise 
reachable for appointment from the eligible list.46 Such 
an appointment may prove to be a signifi cant benefi t 
to the “contingent permanent” appointee as an indi-
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Lee fi led a CPLR Article 78 petition seeking re-
instatement to the title she had held as a provisional 
appointee with back pay or, in the alternative, rein-
statement as a permanent appointee in her BOCES title 
from which she had resigned some twelve years earlier. 
Lee contended that her termination was arbitrary and 
capricious because there was a failure to comply with 
the certifi cation requirements of Civil Service Law § 22 
and certain other civil service requirements in reclas-
sifying her position. 

The Appellate Division dismissed Lee’s appeal, ex-
plaining that regardless of whether the reclassifi cation 
of the position in question was properly accomplished, 
Lee was not entitled to the relief she sought as it was 
undisputed that as a provisional employee she was 
subject to termination by BOCES “at any time without 
charges preferred, a statement of reasons given or a 
hearing held.” 

D. Qualifi cation for Provisional Appointment

As noted earlier, selecting an individual for provi-
sional appointment to a vacancy does not require that 
the individual be eligible to qualify for the promotion 
examination or open-competitive examination for the 
title. 

In Turel v. Delancy, the Court of Appeals said that 
the appointing authority is not required to select a per-
son who is, or had previously been, on an eligible list 
for promotion to the position.57 In CSEA v. Bobenhau-
sen,58 the Appellate Division extended such discretion 
to include selecting someone for appointment to the 
vacancy “who is not qualifi ed to take the promotion 
examination or open competitive examination for the 
position.” Citing Koso v. Greene and other decisions, the 
court explained that there is “nothing in subdivision 
1 of § 65 of the Civil Service Law that requires that a 
provisional appointee be fully qualifi ed for permanent 
appointment or that he [or she] must be eligible to 
take the civil service test for the position before being 
provisionally appointed to it.” The court noted that Bo-
benhausen had been approved for the appointment by 
the State Department of Civil Service after a noncom-
petitive examination, i.e., after a review of his qualifi -
cations, and the Department’s determination that he 
was qualifi ed to serve provisionally complied with 
the statute, not withstanding his failure to meet the 
existing eligibility requirements in order to be admit-
ted as a candidate in the competitive examination for 
permanent appointment to the position. A provisional 
appointment, said the Appellate Division yet again, is a 
stopgap measure occasioned by necessity “and the ap-
pointee is exempt from civil service requirements and 
protection.”

However, under certain circumstances not within 
the ambit of Roulett, a provisional employee may attain 
permanent status with tenure “by operation of law.” 

C. Due Process Rights of Provisional Employees 

Sometimes a permanent employee is promoted 
to a higher-level position in his or her fi eld of promo-
tion as a provisional employee. Should the appointing 
authority elect to discontinue the provisional appoint-
ment and reinstate the individual to his or her lower 
grade position, is the employee entitled to notice and 
hearing? This was the issue in Singletarly v. NYC Dept. 
of Homeless Services.51

In the Singletarly decision, the court set out the 
basic rules concerning the rights of a provisional 
employee to continued employment as a provisional 
employee. In a nutshell, the court held that provisional 
appointments cannot, “with one rare exception inap-
plicable here,52 ripen into a permanent appointment” 
and provisional employees have no civil service status 
and acquire no vested rights to be continued in the 
position by virtue of their temporary or provisional 
service. The court dismissed Singletarly’s petition, not-
ing that his “appointment was a provisional appoint-
ment from [his] non-competitive class” position and 
he never took or passed a civil service examination53 
for any position or title, nor was he on or selected from 
an eligibility list. Singletarly, said the court, “has no 
entitlement to any position or to any particular title.”54 

In such situations the provisional employee, at 
best, has only the right to reinstatement to the posi-
tion he or she holds as a tenured employee and from 
which he or she is on an approved leave of absence. 
In contrast, a permanent employee may resign from 
his or her position in the competitive class to accept a 
provisional appointment in another title. In so doing 
the individual forfeits his or her right to reinstatement 
to the former position as a matter of law and any such 
reinstatement is to be made solely at the discretion of 
the appointing authority.

As the court held in Lee v. Albany-Schoharie-
Schenectady-Saratoga Board of Cooperative Educational 
Services,55 should a permanent employee resign from 
his or her position in order to accept a provisional ap-
pointment in a different competitive class position, he 
or she retains no right to be reinstated to his or her for-
mer position. Lee was appointed to and then served in 
the new position as a provisional appointee for some 
twelve years. After a job audit56 of a number of BOCES 
positions by the Albany County Civil Service Commis-
sion, BOCES was required to reclassify a number of 
its positions, including the position in which Lee was 
then serving. Lee subsequently took the competitive 
examination held for the position, but she did not at-
tain a passing score. The position was ultimately fi lled 
by BOCES “from a list of eligible persons who had 
passed the examination” and Lee was terminated from 
the position.
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notice that a person has been “promoted, transferred, 
assigned, reinstated or otherwise employed” in viola-
tion of the law was a condition precedent to an action 
to recover sums illegally paid under Civil Service Law 
§ 102(2). The Appellate Division also observed that  
“[c]ontrary to the [School District’s] contention, an ac-
tion commenced pursuant to Civil Service Law § 102(2) 
is an action ‘to vindicate a public interest’ to which the 
notice of claim requirement in Education Law § 3813(1) 
does not apply.” 

F. The Whistleblower Exception 

An exception to the rule that a provisional employ-
ee may be terminated without notice and hearing ex-
ists where the provisional employee has been terminat-
ed for allegedly “whistle blowing.” In Sisson v. Lech,the 
court held that a provisional appointee is covered by 
the State’s “Whistleblower Law.”63 The Appellate Divi-
sion concluded that Sisson, although a provisional ap-
pointee, was covered by Civil Service Law § 75-b and 
thus he had a statutory right to challenge his dismissal 
that he alleged resulted from “whistle blowing.”

Civil Service Law § 75-b, typically referred to as 
the “Whistleblower Law,” defi nes the term “public 
employee” as any person holding a position by ap-
pointment or employment in the service of a public 
employer except judges and members of the legisla-
ture. It also provides that where the employee is not 
entitled to due process pursuant to Section 75 or a 
similar provision of law, or a disciplinary procedure 
negotiated pursuant to the Taylor Law,64 the individual 
may sue under the same terms and conditions as set 
out in Article 20-C of the Labor Law. Thus, Section 75-b 
covers all public employees in the classifi ed service, 
not just those “tenured.”

According to the Appellate Division, Sisson 
presented evidence to the lower court that his termi-
nation was related to the fact that “he reported to the 
Community Service Board that his superior acted in an 
improper manner with respect to him and two other 
employees.” Viewing this evidence in the light most 
favorable to Sisson, the court concluded that there was 
a “rational basis whereby [a] jury might fi nd for [Sis-
son] as against [Sisson’s superior]” and thus neither 
Sisson’s superior nor the department was entitled to 
summary judgment dismissing Sisson’s petition.

Finally, notwithstanding the fact that the courts 
have consistently ruled that a provisional appointment 
is a stopgap measure occasioned by necessity and the 
appointee is exempt from civil service requirements 
and protections, an appointing authority may not re-
move a provisional employee from his or her position 
for an unconstitutional or unlawful reason.65 

For example, § 45 of the Civil Service Law addresses 
the status of employees of a private sector employer 
upon acquisition of the private entity by a governmen-
tal entity. Section 45 provides that the governmental 
entity may continue the employment of all offi cers 
or employees of the private entity it deems necessary 
who had been in the employ of the private institution 
or enterprise for at least one year prior to the effective 
date of such acquisition. The positions then held by 
such employees are placed in the noncompetitive class 
pending the jurisdictional classifi cation of the positions 
and the “positional classifi cation” of the title consistent 
with the Civil Service Law.59

The state or municipal civil service commission 
or personnel offi cer having jurisdiction determines 
which such positions are appropriate for competitive 
examinations.60 The incumbents of such positions who 
were so employed at the time of the acquisition of the 
private entity, and who were so employed for at least 
one year prior to the acquisition, continue to hold their 
respective positions as classifi ed without further ex-
amination and are deemed to be permanent employees 
in the competitive class in the title with tenure.

E. Certifi cation of Payroll 

Another element to consider with respect to a pro-
visional appointment is the fact that the certifi cation of 
the payroll by the civil service commission or depart-
ment, or personnel offi cer having jurisdiction, is criti-
cal to lawfully paying an individual in the classifi ed 
service. As the decision in Eldridge v. Carmel Central 
School District Board of Education61 demonstrates, a civil 
service department and municipal commission pos-
sess the authority to withhold its certifi cation “from an 
entire payroll or from any item or items therein.”62

The Appellate Division said that the allegations 
in the Putnam County Personnel Offi cer’s complaint 
were suffi cient to establish that the School District 
“continued to pay and approve salary and compensa-
tion to the employee after the expiration of his provi-
sional appointment and without proper certifi cation of 
the payroll.” The County Personnel Offi cer, who also 
serves as the Personnel Director for the Putnam Coun-
ty Personnel Department, sued the Carmel Central 
School District’s Board of Education to recover some 
$233,245 that was allegedly unlawfully paid by the 
School District to a provisional employee in the classi-
fi ed service. The individual had been employed by the 
District without the payroll certifi cation required by 
the Civil Service Law § 100. 

The Personnel Offi cer contended that the School 
District “illegally paid or authorized payment of salary 
or compensation” for an period of time, which pay-
ments, it was alleged, were not properly certifi ed as re-
quired by Civil Service Law §100(1)(a). The Appellate 
Division rejected the School District’s argument that 
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19. Gaiser v. Thom, 30 Misc. 2d 619, 625, 211 N.Y.S.2d 337, 342 (Sup. 
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or a hearing held” so long as such termination is not for an 
unlawful reason. Preddice v. Callanan, 69 N.Y.2d 812, 814, 513 
N.Y.S.2d 958, 959 (1987).

22. Haynes v. Chautauqua Cnty., 55 N.Y.2d 814, 816, 447 N.Y.S.2d 
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23. Civ. Serv. Law § 61.1

24. Civ. Serv. Law § 65.3, subject to certain considerations not here 
relevant, provides that “[a] provisional appointment to any 
position shall be terminated within two months following the 
establishment of an appropriate eligible list for fi lling vacancies 
in such positions….”

25. LaSota v. Green, 53 N.Y.2d 631, 438 N.Y.S.2d 780 (1981).

26. Roulett v. Town of Hempstead, 40 A.D.2d 611, 335 N.Y.S.2d 1008 
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more names was the result of the holding in People v. Mosher, 
163 N.Y. 32 (1900), wherein the court held that limiting the 
appointing offi cer’s authority to selecting the highest candidate 
on the eligible list transferred the real power of appointment 
from the appointing authority to the civil service commission 
and thus was unconstitutional, while the so-called “rule of 
three,” whereby the appointing authority could chose one of 
the three candidates rating highest, was valid. People v. Gaffney, 
142 A.D. 122, 126 N.Y.S. 1027 (3d Dep’t 1911), aff’d, 201 N.Y. 535 
(1911). Section 61.1 of the Civil Service Law of 1958, which was 
derived from § 14 of the Civil Service Law of 1909, statutorily 
refl ects the Mosher and Gaffney decisions.

28. Becker v. New York State Civil Serv. Comm’n, 61 N.Y.2d 252, 473 
N.Y.S.2d 374 (1984).

29. See Civ. Serv. Law § 65.2.

30. Russel v. Hodges, 470 F.2d 212, 216 (2d Cir. 1972); Rohl v. Jeacock, 
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31. Civ. Serv. Law § 65.4. 

32. Civ. Serv. Law Art. 14.

33. The concept of selection based on merit and fi tness is also 
applied in situations where it has been determined that a 
competitive examination is not “practicable.” Section 42.1 of 
the Civil Service Law mandates that appointment to a classifi ed 
civil service position other than to positions in the exempt and 
labor classes shall be made only “after such non-competitive 
examination as is prescribed by the State Civil Service 
Department or municipal commission having jurisdiction.”

34. 8 N.Y.3d 465, 835 N.Y.S.2d 538 (2007).

35. Koso v. Greene, 260 N.Y. 491, 495 (1933).

36. Id. at 494.

37. City of Plattsburgh v. Local 788, 108 A.D.2d 1045, 1045, 486 
N.Y.S.2d 618, 618 (3d Dep’t 1985).

38. Civ. Serv. Law §§ 80-80a.

39. And, presumably, § 80a.

40. Similarly, in Szumigala v. Hicksville Union Free Sch. Dist., 148 
A.D.2d 621, 621, 539 N.Y.S.2d 83, 83 (2d Dep’t 1989), the 
Appellate Division, citing Cheektowaga v. Nyquist, 38 N.Y.2d 137 
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time, terminate an “at will” employee. In New York, the 
private sector “at will” doctrine is applied with vigor. It 
trumps the ethical obligation of a physician to maintain 
the confi dentiality of patient information.4 In a narrow 
exception, the private sector “at will” doctrine does not 
trump the ethical obligation of an attorney to report the 
professional misconduct of another attorney.5

In earlier First Amendment jurisprudence, munici-
pal employees were afforded limited protection from 
discharge. In a 1952 opinion, the United States Supreme 
Court stated: “It is clear that such persons [municipal 
employees] have the right under our law to assemble, 
speak and think as they will… It is equally clear that 
they have no right to work for the State in the school 
system on their own terms.”6

More recently, modern cases have held that a public 
employee’s statements on a matter of “public concern” 
cannot be the basis for discharge unless the statements 
were knowingly or recklessly false, or were likely to 
substantially interfere with the continued performance 
of the employee’s offi cial duties.7 Generally, courts will 
protect public employees from discharge or discipline 
for their political beliefs.8 However, the First Amend-
ment does not protect public employees for statements 
made pursuant to their offi cial duties.9

In 2011, the United States Supreme Court held that 
a state legislator “whose longtime friend and campaign 
manager had a fi nancial interest in an application for 
approval of a hotel and casino project pending before 
the state legislature” had no First Amendment right to 
vote on the legislation where the vote was in violation 
of a local code of ethics.10 Unlike a voter’s exercise of 
his or her franchise on Election Day,

[A] legislator’s vote is the commitment 
of his apportioned share of the legisla-
ture’s power to the passage or defeat 
of a particular proposal. The legislative 
power thus committed is not personal 
to the legislator but belongs to the peo-
ple; the legislator has no personal right 
to it… [T]he legislator casts his vote as 

Unlike in the halcyon 
days of the Eisenhower 
Administration, today there 
may be no political, gov-
ernmental or professional 
activity that requires a more 
cautious exercise of judg-
ment than the perilous press 
interview. This is particu-
larly true for the municipal 
attorney.

In a broad sense, inves-
tigative journalism and ad-

versarial justice are both methods of seeking the truth. 
However, the inquisitorial methods and opinion shap-
ing reportage of the investigative journalist often work 
at cross-purposes to the outcome shaping advice and 
pointed advocacy of the role-specifi c lawyer. 

Municipal lawyers are frequently thrust into the 
vortex of public debate, where press inquiries on sen-
sitive matters are common. In responding to press 
inquiries, a municipal lawyer must consider a variety 
of legal and professional obligations that will infl u-
ence what a lawyer may and, in some cases, may not 
reveal. This article will examine some of the issues that 
a municipal attorney should consider in responding to 
press inquiries—including protected forms of expres-
sion, compulsory disclosure, permissive privacy and 
mandatory confi dentiality—and will provide practical 
advice for dealing with press inquiries.

Freedom of Speech and the Municipal 
Employee

Because the discharge or discipline of a municipal 
employee is government action, it may implicate the 
protection afforded to certain types of speech under 
the United States and New York State Constitutions.

Generally, New York does not recognize a cause of 
action for wrongful discharge of an “at will” employ-
ee.3 Absent a constitutional, statutory or contractual 
requirement to the contrary, an employer may, at any 

Talking to the Press: Ethical Considerations for 
Municipal Attorneys
By Steven G. Leventhal

“Well, when you come down to it, I don’t see that a reporter could do much to a president, do 
you?”1

Dwight D. Eisenhower
“I hereby resign the offi ce of the President of the United States.”2

Richard M. Nixon
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The Undefi ned Term: Confi dential Information
New York General Municipal Law section 805-a 

provides, in pertinent part, that no municipal offi cer 
or employee shall disclose confi dential information 
acquired by him in the course of his offi cial duties or 
use such information to further his personal inter-
ests. However, the term “confi dential information” is 
neither defi ned in the General Municipal Law nor in 
a similar provision of the Public Offi cer’s Law appli-
cable to state employees.16 Moreover, there appears to 
be no consensus as to the meaning of the term “con-
fi dential information,” as used in Article 18, which 
regulates confl icts of interest of municipal offi cers and 
employees.

An area of distinct difference between the culture 
of the private and public sectors is in the extent to 
which information may be withheld as “confi dential.” 
Private sector fi rms devote considerable resources to 
the protection of proprietary information, customer 
lists, formulas, and trade secrets. But in the post-
Watergate era, we have come to view openness and 
transparency in government as a fundamental public 
policy that is essential to government accountability 
and public confi dence. In New York, this fundamental 
public policy is expressed in the form of the Freedom 
of Information Law,17 which makes most government 
records available for public inspection and copying, as 
well as the Open Meetings Law,18 which makes most 
government meetings open to the public.

May a Local Code of Ethics Prohibit Disclosure 
of Matters Properly Discussed in Executive 
Session? The Attorney General and the 
Committee on Open Government Disagree

In 2000, the Attorney General was asked whether a 
municipality has the statutory authority under General 
Municipal Law section 80619 to adopt a code of ethics 
that prohibits members of the legislative body from 
disclosing matters discussed in executive session and 
whether such a prohibition would be consistent with 
the Open Meetings Law and the Freedom of Informa-
tion Law. The Attorney General opined that a local 
municipality has the statutory authority to prohibit 
members of its legislative body from disclosing matters 
discussed in executive session, and that such a prohibi-
tion would be consistent with the Freedom of Informa-
tion Law and the Open Meetings Law.20 The Attorney 
General noted that “[a]ny such restriction on speech 
would, of course, be subject to further state and federal 
constitutional requirements.”21

The Attorney General reasoned that:

The purpose of an executive session 
is to permit members of public bodies 
to discuss sensitive matters in private. 

trustee for his constituents, not as a 
prerogative of personal power. In this 
respect, voting by a legislator is dif-
ferent from voting by a citizen. While 
a voter’s franchise is a personal right, 
the procedures for voting in legisla-
tive assemblies…pertains to legisla-
tors not as individuals but as political 
representatives.11

Whistleblower Protection in New York 
New York law prohibits a public sector employer 

from disciplining or taking retaliatory action against 
an employee who discloses certain information to a 
government body. Specifi cally, New York Civil Service 
Law section 75-b(2)(a) provides:

A public employer shall not dismiss 
or take other disciplinary or other ad-
verse personnel action against a public 
employee regarding the employee’s 
employment because the employee 
discloses to a governmental body in-
formation (i) regarding a violation of 
a law, rule or regulation, which viola-
tion creates and presents a substan-
tial and specifi c danger to the public 
health or safety; or (ii) which the em-
ployee reasonably believes to be true 
and reasonably believes constitutes 
an improper governmental action. An 
“improper governmental action” shall 
mean any action by a public employer 
or employee, or an agent of such 
employer or employee, which is un-
dertaken in the performance of such 
agent’s offi cial duties, whether or not 
such action is within the scope of his 
or her employment, and which is in 
violation of any federal, state or local 
law, rule or regulation.12

Prior to making a protected disclosure, an em-
ployee must make a good faith effort to provide the 
appointing authority with notice and reasonable time 
to take appropriate action, unless there is imminent 
and serious danger to public health or safety.13 New 
York whistleblower protections do not trump the 
terms of a collective bargaining agreement. Nor do 
they prohibit any personnel action which otherwise 
would have been taken regardless of the disclosure of 
information.14

New York whistleblower protections apply only 
to covered disclosures made to a governmental body. 
Such protections do not apply to disclosures made to 
the press.15
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Citing a 1986 decision by the New York Court of 
Appeals,26 the Executive Director observed that the 
characterization of records as “confi dential” must be 
based on statutory language that specifi cally confers 
or requires confi dentiality, and that to confer or require 
confi dentiality, a statute must leave no discretion to an 
agency (i.e., the agency must withhold the records).27 
Because the exemptions from mandatory disclosure set 
forth in the Freedom of Information law are permissive 
(i.e., the agency may withhold the records), the Execu-
tive Director found that the only situations in which an 
agency must withhold records involve instances where 
a statute, other than the Freedom of Information Law, 
prohibits disclosure. The Executive Director concluded 
that “[s]ince a public body may choose to conduct an 
executive session or discuss an issue in public, infor-
mation expressed during an executive session is not 
‘confi dential.’”28

Under this view, each request for disclosure must 
be considered by a municipal information offi cer on 
a case-by-case basis, with each discretionary denial of 
access subject to Article 78 review, and with the burden 
upon the municipality to establish that its discretion 
has not been abused.29 As the following discussion will 
indicate, experience suggests that courts called upon 
to address this issue are likely to adopt and apply the 
Executive Director’s view, based as it is on Court of 
Appeals authority, and consistent as it is with the statu-
tory scheme of limited, discretionary denials subject to 
case-by-case judicial review.

May a Local Code of Ethics Prohibit Disclosure 
of Ethics Investigations Conducted by a Local 
Board of Ethics? 

Confi dentiality at the preliminary stages of an eth-
ics investigation serves to protect the privacy and repu-
tation of a presumptively innocent municipal offi cer 
or employee who is the subject of an ethics complaint 
that has not yet resulted, and may never result, in the 
fi ling of formal charges. It encourages the reporting of 
suspected ethical violations by protecting the identity 
of whistleblowers in the preliminary stages of an inves-
tigation. It avoids subornation of perjury, witness tam-
pering, spoliation of evidence, and it fosters freedom of 
deliberation among ethics board members without fear 
that the board’s preliminary view of a matter will be 
made public before formal charges are fi led and a due 
process hearing is conducted.

In 2011, the Board of Ethics of the City of White 
Plains dismissed as moot a sua sponte complaint alleg-
ing the then-Mayor’s non-compliance with certain pro-
visions of Article 18 of the General Municipal Law and 
the City Code of Ethics.30 

An investigation by the Board of Ethics was initi-
ated while the Mayor was under prosecution by the 

A review of the subjects that may be 
discussed in executive session clearly 
reveals that these are matters which, if 
disclosed, could jeopardize sensitive 
negotiations, personal privacy, law 
enforcement and public safety…. Dis-
closure of matters discussed in execu-
tive session would defeat the apparent 
legislative intent of authorizing local 
legislative bodies to discuss these 
limited matters in private. Disclosure 
would be contrary to the public wel-
fare. A locally enacted provision pro-
hibiting disclosure would thus further 
the statutory purpose of executive ses-
sions and would promote the public 
interest.22 

The Attorney General cited a 1997 decision of the 
Appellate Division Third Department, fi nding that 
disclosure of matters discussed in executive session 
would defeat the parallel legislative purposes of the 
Open Meetings Law and the Freedom of Information 
Law, and effectively applying the statutory grounds 
for meeting in executive session as exceptions to dis-
closure under the Freedom of Information Law.23 The 
Attorney General concluded that the General Munici-
pal Law section 806(1)(a) authorization to adopt mu-
nicipal codes of ethics that prohibit disclosure of infor-
mation is consistent with existing law and reinforced 
the fact that records of discussions properly taking 
place in executive session may be withheld from pub-
lic disclosure.24

In a series of staff advisory opinions, the Execu-
tive Director of the Department of State Committee on 
Open Government reached a different conclusion. In 
response to a 2007 inquiry from a local school board 
member who received a memo from the school dis-
trict citing General Municipal Law section 805-a and 
board policy to prohibit the disclosure of information 
acquired in executive session, the Executive Director 
opined that

[I]n most instances, even when re-
cords may be withheld under the 
Freedom of Information Law or when 
a public body…may conduct an exec-
utive session, there is no obligation to 
do so. The only instances, in my view, 
in which members of a public body 
are prohibited from disclosing infor-
mation would involve matters that are 
indeed confi dential. When a public 
body has the discretionary authority 
to disclose records or to discuss a mat-
ter in public or in private, I do not be-
lieve that the matter can properly be 
characterized as “confi dential.”25
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County Legislature from which the Special Legislative 
Committee derived its power to issue subpoenas.47

However, the court rejected the Commission’s 
other arguments, noting that the Commission was 
prohibited from disclosing information reported on the 
fi nancial disclosure forms fi led with the Commission 
“except as provided by law.”48 Because the County 
Code of Ethics provided that the disclosure forms 
would be available for public inspection “except that 
the categories of value shall remain confi dential, as 
shall any other item of information authorized by the 
Board to be deleted from an individual’s disclosure 
form,” the forms were not confi dential under local law, 
except as to the categories of amounts and other infor-
mation deleted by the Commission.49

The court found that the County Charter autho-
rized the County Legislature to conduct investigations 
into any matter within its jurisdiction and to delegate 
investigations to a committee, and that the Charter also 
authorized the legislature or any delegated committee 
to issue subpoenas requiring attendance by the recipi-
ent at an examination and the production of books, 
records, papers and documents.50 Therefore, the court 
concluded that the subpoena issued by the Special 
Legislative Committee was authorized by law and that 
compliance with the subpoena would not subject the 
Ethics Commission and its staff to the criminal penal-
ties for disclosure of matters considered confi dential 
under the Suffolk County Code of Ethics or other Local 
Law.51

The Court also rejected the Commission’s argu-
ment that production of ethics complaints and advi-
sory opinions issued by the Commission should be 
confi dential as a matter of public policy:

The [Commission] failed to demon-
strate that the public policy of this 
State precludes the dissemination of 
documents relating to the internal 
workings of an ethics commission to 
the County Legislature, a committee 
thereof or other public offi cer or offi -
cial charged with oversight and inves-
tigative powers. Indeed, public policy 
appears to dictate just the opposite, 
as the call for transparency in govern-
ment seemingly sounds everywhere.52

Further, the court concluded that any claims of 
privilege in connection with complaints fi led with 
the Commission “[a]ppear [to be] inconsistent with…
the Suffolk County Code…which mandates that the 
[Commission] prepare annual reports for the County 
Executive and the County Legislature summarizing 
the activities of the [Commission] and recommend 
changes in the law governing the conduct of local 

Westchester District Attorney’s Offi ce in connection 
with a charge of domestic violence.31 Pursuant to an 
order of protection, the Mayor vacated the marital 
abode.32 Evidence obtained by the Board of Ethics in-
dicated that he rented an apartment from a developer 
doing business with the City at a below-market rate.33 
The Mayor was convicted of the domestic violence 
charge while the ethics investigation was pending. 
However, the conviction was later reversed.34

After a preliminary investigation, the Board of Eth-
ics served the Mayor with formal charges.35 The Mayor 
resigned his offi ce before a hearing was conducted.36 
After the complaint was dismissed, the Journal News 
submitted a FOIL request for the entire record of pro-
ceedings before the Board of Ethics.37 The FOIL request 
was granted in part and denied in part.38 The Journal 
News then fi led a proceeding pursuant to CPLR Article 
78 seeking disclosure of the record including, among 
other things, the statement of formal charges.39

The Westchester Supreme Court granted the peti-
tion in part and denied it in part.40 The court upheld 
the denial of access to the Mayor’s personal diary, bills 
and canceled checks because their disclosure would 
have resulted in an “unwarranted invasion of per-
sonal privacy.”41 The court also upheld the denial of 
access to transcripts of sworn testimony taken before 
the Board of Ethics as protected by the “deliberative 
process” privilege.42 However, the court directed that 
the statement of formal charges be disclosed because, 
if not for the dismissal, the City Charter contemplated 
that the statement of formal charges was to have 
been delivered to the Common Council for further 
proceedings.43

The Ethics Issues Raised by the Investigation 
of the Suffolk County Ethics Commission (I): 
Responding to a Subpoena

Amid allegations that the Suffolk County Ethics 
Commission was subject to “infl uence” by the then-
County Executive, a special Committee of the County 
Legislature served a subpoena seeking disclosure of 
certain records of the Commission.44 The Commission 
moved to quash the subpoena on various grounds, 
including that the records of the Commission were 
confi dential under the County Code of Ethics.45 The 
Suffolk County Supreme Court granted the motion on 
procedural grounds but otherwise rejected the Com-
mission’s argument that the records were confi dential 
and thus immune from disclosure pursuant to the 
subpoena.46

The Suffolk County Supreme Court granted the 
Commission’s motion to quash the subpoena because 
the Special Legislative Committee had failed to autho-
rize the issuance of the subpoena by a majority vote 
of its membership as required by the resolution of the 
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is contemplated by the public’s inter-
est in uncovering illegality among its 
elected and appointed offi cials.61

The Second Circuit reached a different conclusion 
in a case arising out of a subpoena issued to the former 
chief legal counsel to the offi ce of former Connecticut 
Governor John Rowland in an investigation leading to 
the Governor’s resignation and subsequent conviction 
on charges of public corruption.62 The Second Circuit 
opined:

[I]f anything, the traditional rationale 
for the privilege applies with special 
force in the government context. It is 
crucial that government offi cials, who 
are expected to uphold and execute 
the law and who may face criminal 
prosecution for failing to do so, be en-
couraged to seek out and receive fully 
informed legal advice.63

Often, conversations between government lawyers 
and their clients move seamlessly between legal advice 
and policy formulation. The question then arises: does 
the attorney-client privilege protect communications 
between a government lawyer having no policymak-
ing authority and a public offi cial, where those com-
munications assess the legality of a policy and propose 
alternative policies in that light? In a 2007 challenge 
to the constitutionality of a policy requiring invasive 
strip searches at a local correctional facility, the Second 
Circuit held that email messages between the County 
Attorney and the Sheriff were protected by the attor-
ney-client privilege where the messages “reviewed the 
law concerning strip searches of detainees, assessed the 
County’s current search policy, recommended alterna-
tive policies, and monitored the implementation of 
these policy changes.”64

The Ethics Issues Raised by the Investigation 
of the Suffolk County Ethics Commission (III): 
Who Is the Client of a Municipal Attorney? 

As the controversy was stirring, the Suffolk County 
Comptroller undertook an audit of bills rendered by 
the Commission’s special counsel, pursuant to the 
Comptroller’s authority under Article 14 of the County 
Law and applicable provisions of the County Charter, 
and demanded that the Commission’s counsel produce 
all documents referenced in counsel’s invoices, includ-
ing correspondence, notes, research and attorney work 
product.65

In response, counsel informed the Comptroller that 
he could not comply with the request because the Suf-
folk County Code prohibited disclosure of confi dential 
matters pending before the Commission; the attorney-
client privilege prohibited disclosure of the confi dential 

elected offi cials and others.”53 The court reasoned that 
because the Ethics Commission had a duty to report 
to the County Executive and the County Legislature, 
the complaints received by the Commission were not 
confi dential communications.54

However, the court held that this same reasoning 
would not apply to the communications made be-
tween the Commission and its counsel, the predomi-
nant purpose of which was for the commissioners 
to obtain legal advice. The attorney-client privilege 
is codifi ed by the New York Civil Practice Law and 
Rules, which provide, in pertinent part, that a client 
shall not be compelled to disclose confi dential com-
munications made between the client and his or her 
attorney “in any action, disciplinary trial or hearing, 
or administrative action, proceeding or hearing con-
ducted by or on behalf of any state, municipal or local 
government agency or by the legislature or any com-
mittee or body thereof.”55 Thus, records protected by 
the attorney-client privilege are exempt from disclo-
sure by state statute and are exempt from disclosure 
pursuant to the Freedom of Information Law.56

The Ethics Issues Raised by the Investigation 
of the Suffolk County Ethics Commission (II): 
To What Extent May a Government Attorney 
Be Compelled to Testify Before a Grand Jury 
About Conversations with a Client? 

The Suffolk County District Attorney’s Offi ce 
convened a grand jury to take over the investigation 
of the special legislative committee.57 A subpoena was 
served on the Commission for its records, and on the 
Commission’s counsel for testimony before the grand 
jury.58

The extent to which a government attorney may 
be compelled to testify before a grand jury about a 
conversation with a client has been the subject of sev-
eral signifi cant decisions by the United States Circuit 
Courts of Appeal. The majority view was expressed 
in a decision that arose out of a subpoena issued by 
Special Prosecutor Ken Starr to White House Coun-
sel Bruce Lindsay in the investigation leading to the 
impeachment of President Bill Clinton.59 The White 
House asserted that the testimony was protected by 
the attorney-client privilege, and moved to quash the 
subpoena.60 The D.C. Circuit Court of Appeals con-
cluded that:

When an executive branch attorney 
is called before a federal grand jury 
to give evidence about alleged crimes 
within the executive branch, reason 
and experience, duty and tradition 
dictate that the attorney shall provide 
that evidence.… [T]he proper alle-
giance of the government attorney 
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the organization’s directors, offi cers, 
employees, members, shareholders or 
other constituents, and it appears that 
the organization’s interests may dif-
fer from those of the constituents with 
whom the lawyer is dealing, the law-
yer shall explain that the lawyer is the 
lawyer for the organization and not for 
any of the constituents.70

But what if the interests of one government agency 
(here, the County Ethics Commission) appear to con-
fl ict with the interests of another agency or offi cial 
(here, the County Comptroller)? Comment 9 to Rule 
1.13 provides, in pertinent part:

The duties defi ned in this Rule apply 
to governmental organizations. Defi n-
ing precisely the identity of the client 
and prescribing the resulting obliga-
tions of such lawyers may be more 
diffi cult in the government context. 
Although in some circumstances the 
client may be a specifi c agency, it may 
also be a branch of government, such 
as the executive branch, or the govern-
ment as a whole. For example, if the 
action or failure to act involves the 
head of a bureau, either the depart-
ment of which the bureau is a part or 
the relevant branch of government 
may be the client for purposes of this 
Rule. Defi ning or identifying the client 
of a lawyer representing a government 
entity depends on applicable federal, 
state and local law and is a matter be-
yond the scope of these Rules. More-
over, in a matter involving the conduct 
of government offi cials, a government 
lawyer may have greater authority 
under applicable law to question such 
conduct than would a lawyer for a 
private organization in similar cir-
cumstances. Thus, when the client is a 
governmental organization, a different 
balance may be appropriate between 
maintaining confi dentiality and assur-
ing that the wrongful act is prevented 
or rectifi ed.71

Here, special counsel was engaged solely to rep-
resent the Ethics Commission. On these facts, the Eth-
ics Commission was the “client,” and therefore, the 
purported waiver of the attorney-client privilege by 
the Comptroller was ineffective. After the passage of 
time, the Comptroller approved the payment of coun-
sel’s bills in their entirety, and closed the audit without 
pressing his demand for the disclosure of confi dential 
client information, thus avoiding a judicial resolution 

communications made between an attorney and a cli-
ent, absent a waiver by the client; and Rule 1.6 of the 
New York Rules of Professional Conduct prohibited 
an attorney from revealing confi dential information 
gained during or relating to the representation of a cli-
ent, whatever its source, that is protected by the attor-
ney-client privilege or that the client has requested be 
kept confi dential.66

The Comptroller responded stating, in part, that:

In your letter, you also cite attorney 
client privilege as another reason why 
the requested information could not 
be provided. However, your services 
were retained by the County to repre-
sent the Ethics Commission which is 
a county Commission. Therefore, as 
the County’s Chief Fiscal Offi cer, the 
county Comptroller is waiving the cli-
ent confi dentiality and directing you 
to provide the previously requested 
information by October 1, 2010. The 
requested information is necessary so 
that we can determine the regularity, 
legality and correctness of the claimed 
expenses as required by the County 
Charter.…The County Comptroller 
has a fi duciary responsibility to the 
taxpayers of Suffolk County to ensure 
the propriety of County expenses; 
therefore, no future vouchers from…
[Your fi rm] will be processed until 
such time the Comptroller’s Offi ce 
is satisfi ed that services were billed 
in accordance with the terms of the 
agreement. Failure to comply with 
this request may result in the demand 
for repayment of services previously 
billed and paid.67

This purported waiver by the Comptroller of the 
attorney-client privilege raised a familiar and often 
thorny question: who is the client of a municipal at-
torney? A careful analysis and accurate determination 
of this question is essential, because only communica-
tions between an attorney and a “client” are subject to 
the attorney-client privilege. Commentators have iden-
tifi ed fi ve possible clients of the government lawyer: 
(1) the responsible offi cial, (2) the government agency, 
(3) the branch of government (executive or legislative), 
(4) the government as a whole, and (5) the public.68

The Rules of Conduct require an attorney to distin-
guish between the interest of a represented organiza-
tion, and those of the individuals comprising the orga-
nization.69 Rule 1.13 provides, in pertinent part:

When a lawyer employed or retained 
by an organization is dealing with 
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and that is not otherwise available to the public.”78 It 
should be noted that the obligation of confi dentiality 
applicable to current and former government attorneys 
is broader than the corresponding obligation owed by 
private sector attorneys.79

Trial Publicity
The Rules of Professional Conduct also regulate 

certain speech by trial attorneys.80 A lawyer who is 
participating or has participated in a criminal or civil 
matter may not make an extrajudicial statement that 
the lawyer knows or reasonably should know will 
be publicly disseminated and will have a substantial 
likelihood of materially prejudicing an adjudicative 
proceeding in the matter.81 The prohibition applies to 
all lawyers associated in a fi rm or government agency 
with an attorney subject to the Rule.82 A lawyer may 
make a statement that a reasonable lawyer would be-
lieve is required to protect a client from the substantial 
prejudicial effect of recent publicity not initiated by the 
lawyer or the lawyer’s client.83

Under Rule 3.6, certain statements are presump-
tively prejudicial (such as information the lawyer 
knows or reasonably should know is likely to be inad-
missible as evidence in a trial and would, if disclosed, 
create a substantial risk of prejudicing an impartial 
trial),84 and certain other statements are presumptively 
permissible (such as claims and defenses, and informa-
tion contained in a public record).85

Special rules of confi dentiality may apply in 
juvenile, domestic relations and mental disability 
proceedings.86

Practical Advice for Dealing With Press 
Inquiries

Lawyers must exercise care in speaking with re-
porters. Following are some tips you may fi nd helpful:

• Return the call (score courtesy points).

• Refer questions to the proper spokesperson, if 
any.

• Refrain from disclosing confi dential or privileged 
information.

• Always be truthful. Falsehoods destroy credibil-
ity and undermine public confi dence.

• Remember that you will be selectively quoted; 
the context and “spin” will be controlled by the 
press. 

• Consider speaking “on background” where ap-
propriate. 

of the apparent confl ict between the Comptroller’s 
authority to audit bills rendered to the Ethics Commis-
sion and the attorney-client privilege enjoyed by the 
Commission.

The principle of client-lawyer confi dentiality is 
given effect in three related bodies of law: the attor-
ney-client privilege of evidence law, the work-product 
doctrine of civil procedure and the professional duty 
of confi dentiality established in legal ethics codes. 
The attorney-client privilege and the work-product 
doctrine apply when compulsory process by judicial 
or other governmental body seeks to compel a lawyer 
to testify or produce information or evidence concern-
ing a client. The professional duty of client-lawyer 
confi dentiality, in contrast, applies to a lawyer in all 
settings and at all times, prohibiting the lawyer from 
disclosing confi dential information unless permitted 
or required by the Rules of Professional Conduct or to 
comply with other law or court order.72

Rule 1.6 (Confi dentiality of Information) is appli-
cable to all attorneys in the public and private sectors. 
For purposes of this Rule, confi dential information 
consists of “information gained during or relating to 
the representation of a client, whatever its source, that 
is protected by the attorney-client privilege,…likely 
to be embarrassing or detrimental to the client if dis-
closed,…or information that the client has requested 
be kept confi dential….”73

While there appears to be no consensus as to the 
meaning of the term “confi dential information” as 
used by Article 18 in regulating the conduct of munici-
pal offi cers and employees, government information is 
presumptively subject to public disclosure.74 The op-
posite presumption may apply to confi dential govern-
ment information obtained by a government lawyer.

In promulgating the Rules of Professional Con-
duct,75 the Appellate Divisions adopted a defi nition 
of “confi dential government information” for the 
purpose of regulating the professional conduct of cur-
rent and former government attorneys.76 Unlike the 
meaning given to the term “confi dential information” 
by the Executive Director for purposes of the Freedom 
of Information Law, the Rules of Professional Conduct 
require current and former government attorneys to 
refrain from disclosing government information that a 
municipality “may” withhold from public disclosure 
unless it is otherwise available to the public.77

Rule 1.11 is applicable to current and former 
government attorneys. For purposes of this Rule, 
“confi dential government information” consists of “in-
formation that has been obtained under governmental 
authority and that, at the time the Rule is applied, 
the government is prohibited by law from disclosing 
to the public or has a legal privilege not to disclose, 
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source agree on a defi nition before 
beginning an “off the record” portion 
of an interview. In the Department of 
Journalism, “off the record” means the 
information should not be used in the 
story unless the reporter can confi rm 
it through another source. In gen-
eral, it is best to avoid off the record 
conversations.87

Municipal law is often practiced under the glare 
of publicity. The municipal attorney must provide 
outcome-shaping advice and pointed advocacy on 
behalf of a client, while upholding high standards of 
ethics and professionalism. He or she must exercise 
careful judgment in speaking to the press. A municipal 
attorney may not adopt P.T. Barnum’s famous philoso-
phy: “I don’t care what you say about me, just spell my 
name right.”90 
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more than half since 2000.12 But Solomon admits that 
Detroit’s poverty adversely affects school performance, 
noting that “students from poverty-stricken families…
fi nd it more diffi cult to concentrate, to sit still, to follow 
directions, and to rebound from disappointments.”13 
It follows that the Detroit students’ poor performance 
may be a result of their poverty rather than the school 
district’s inadequacy. 

Test score data suggests as much. The National Cen-
ter for Education Statistics, a federal agency,14 has cre-
ated the Trial Urban District Assessment (TUDA), which 
compares the test scores of twenty-one urban school 
districts.15 In 2013, the average reading test score for 
Detroit’s black eighth-graders was 239—below average 
for the urban school districts surveyed,16 but above four 
urban school districts in more prosperous cities (Fresno, 
Milwaukee, Cleveland, and Washington).17 When 
schools are ranked by social class rather than race, De-
troit does slightly worse. Of the eighth-graders whose 
families are poor enough to be eligible for government-
subsidized school lunches, Detroit students’ reading 
score (238) is below the big-city average, but above that 
of Washington and tied with Milwaukee.18 Although 
Detroit’s children are poorer than those of other urban 
school districts,19 their test performance is not the worst. 

Thus, it appears that when race and class are 
controlled for, Detroit’s schools may not be as bad as 
Solomon suggests. If Detroit schools’ poor performance 
is a function of poverty rather than educational incom-
petence, the city’s decline is a cause, rather than a result, 
of the city’s education problem. Therefore, the notion 
that improved schools will reduce the city’s poverty 
may confuse cause and effect. Instead, it seems more 
likely that revitalization, if it happens, will eventually 
improve student performance in school and cause test 
scores to rise. 

What does this likelihood mean for policymakers in 
impoverished upstate cities such as Buffalo and Roch-
ester? It seems to me that if these cities become more 
desirable in other respects, improvement in at least a 
few schools will eventually follow. As cities revitalize 
and middle-class people return, some of those people 
will stay in the city even after having children, and some 
of those parents will be willing to take a risk on urban 
public schools. If enough parents do so, test scores will 
begin to rise, causing school reputations to improve, 
resulting in more parents choosing urban schools for 
their children. For example, in the north side of Chicago, 
gentrifi cation has caused some neighborhood schools to 
have above-average test scores.20 

Of course, urban school reform can mean two very 
different things. “Reform” can mean either making the 
schools attractive to the middle class, so that parents 
will not leave the city when their children reach school 
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eral poverty level,4 and almost half of the city’s adults 
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land.7 Twenty-three percent of the city’s homes are va-
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insolvent. Indeed, Solomon understated the city’s fi scal 
diffi culties: he pointed out that the city is drowning in 
debt, but wrote that “the March 2013 appointment of 
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on July 18, 2013.10 Its bankruptcy petition is currently 
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Even if Detroit resolves its fi scal problems, it will 

still be a desperately poor city. Solomon focuses on three 
possible pathways to revitalization: education, outside 
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Solomon points out that Detroit’s schools rank “at 
the bottom of student achievement among America’s 
big cities.”11 Test scores are below those of other cen-
tral cities, and student enrollment has decreased by 
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In these respects, Detroit can learn from Buffalo. 
Urban agriculture has existed in Buffalo since 2003, 
when the Massachusetts Avenue Project turned one of 
the city’s vacant lots into a vegetable garden.35 The city’s 
new zoning code includes farms as a permissible use in 
the city’s “light industry” zone.36 In addition, the code 
will address smaller-scale food-related practices, such as 
gardens and beehives in individuals’ yards.37 Because 
Buffalo’s code is quite new, it is not yet clear to what ex-
tent farming will increase after the code is enacted.38 In 
addition, Buffalo does sell city-owned land, and recently 
has streamlined the process for such purchases.39

III. Conclusion
Solomon’s book is far from a complete guide to 

Detroit’s problems and the possible solutions to these 
problems. Nevertheless, his book is useful for someone 
who might want an introduction to the state of Detroit, 
and to what people in Detroit are doing in an effort to 
revitalize the city’s economy. 
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