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M. AVOID FORECLOSURES THROUGH CHAPTER 13 BANKRUPTCY PLANS 

OUTLINE 

I. BANKRUPTCY 101 

A. Bankruptcy Basics 

1. Bankruptcy is a federal court process designed to help debtors obtain a “fresh start” 

by canceling or repaying their debts under the protection of the bankruptcy court.  

(Bankruptcy Code, 11  U.S.C. §§ 101-1532) 

B. Why do people file for bankruptcy protection? 

1. To stop creditor harassment and collection activities---for example, a bankruptcy 

stays collection agency’s telephone calls, wage garnishments, as well as foreclosures and 

repossessions. 

2. To obtain a “fresh start.” 

3. To address and deal with overwhelming debt incurred from various sources, 

including medical debt, credit card debt, debt incurred as a result of a loss of 

employment, a failed business, or a divorce. 

4. To eliminate certain kinds of liens.  

5. To reject leases or executory contracts.  

6. To save homes by curing mortgage arrears over time through a Chapter 13 plan. 

II. CATEGORIES OF CONSUMER BANKRUPTCY 

A. Chapter 7 – “Liquidation” (11  U.S.C. §§ 701-784) 

1. Chapter 7 contemplates an orderly, court-supervised procedure by which a Chapter 7 

trustee may liquidate the assets of the debtor's estate and make distributions to creditors, 

subject to the debtor's right to retain certain exempt property and the rights of secured 

creditors.  Because there is usually little or no nonexempt property in most Chapter 7 

cases, there may not be an actual liquidation of the debtor's assets.  These cases are called 

"no-asset cases." A creditor holding an unsecured claim will receive a distribution from 

the bankruptcy estate only if the case is an “asset case,” and the creditor files a proof of 

claim with the bankruptcy court.  In most chapter 7 cases, if the debtor is an individual, 

he or she receives a discharge that releases him or her from personal liability for 

dischargeable debts.
1
 

2. Overview 

a. Typically lasts three to six months.   

b. Chapter 7 trustee conducts a meeting of creditors (11 U.S.C. §341) at which 

the debtor is questioned under oath about his financial affairs and property.  

c.  The debtor’s nonexempt property may be sold by the Chapter 7 trustee 

to pay creditors. 

d. Most or all of the debtor’s unsecured debts will be discharged. 

                                                 
1
 Source: http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics.aspx 
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e. The debtor may exempt and retain certain property under either the 

Bankruptcy Code (11 U.S.C. § 522) or New York law (NY Debt. & Cred. Law §§ 

282-283; NYCPLR §§ 5205-5206; NY Ins. Law § 3212). 

i. Examples of exempt property include: 

a) Equity in debtor’s home – limited 

b) Insurance – certain types 

c) Retirement plans 

d) Personal property such as household goods, wedding ring, 

appliances, clothing 

e) Vehicle – limited 

f) Public benefits, such as social security 

g) Tools of debtor’s trade – limited 

f. Secured debt may be addressed through a reaffirmation agreement, (11 

U.S.C. § 524), continued payments, surrender of collateral, or redemption--

payment of a lump sum equal to the value of the collateral (11 U.S.C. § 722). 

3. Eligibility requirements (11 U.S.C. §109) 

a. If the debtor has sufficient income to repay some or all of his/her debts, 

Chapter 7 is not an option. 

b. Under the 2005 Bankruptcy Abuse Prevention and Consumer Prevention Act 

(BAPCPA), when an individual’s debts are primarily consumer debts, there are 

clear criteria that dictate who will be allowed to seek relief under Chapter 7 of the 

Bankruptcy Code---and who will be required to seek relief under Chapter 13.  

Certain exceptions apply if the debtor is a disabled veteran, on active duty, or 

performing homeland defense activity. (11 U.S.C. §707(b)(2)(D)) 

c. Eligibility is based on a mechanical test that measures a debtor’s "current 

monthly income" against the median income for a family of the same size in a 

debtor’s state. "Current monthly income" is the average income over the last six 

months before filing.  If that income is less than or equal to the median, the debtor 

can file under Chapter 7.  If the income is greater than the median, the debtor 

must pass the “Means Test” to qualify for relief under Chapter 7. 

i. The Means Test (11 U.S.C. § 707(b)) 

a) Purpose - to determine whether a debtor has enough 

disposable income, after subtracting certain allowed expenses and 

required debt payments, to repay at least a portion of his/her 

unsecured debts over a five-year repayment period. 

b) A debtor is not eligible for a Chapter 7 discharge if the debtor 

received a discharge of debts in a Chapter 7 case commenced 

within the last eight years, or in a Chapter 13 case commenced 

within the last six years.  (11 U.S.C. § 727(a) (8), (9)) 

B. Chapter 13 – “Reorganization” for Individuals (11 U.S.C. §§ 1301-1330) 

1. Chapter 13, entitled Adjustment of Debts of an Individual with Regular Income, is 

designed for an individual debtor who has a regular source of income.  Chapter 13 is 
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often preferable to Chapter 7 because it enables the debtor to retain assets, such as a 

house, and it allows the debtor to propose a "plan" to repay creditors over time---usually 

three to five years.  (11 U.S.C. §1322)  Chapter 13 is also used by consumer debtors who 

do not qualify for Chapter 7 relief under the Means Test.  At a confirmation hearing, the 

court either approves or disapproves the debtor's repayment plan, depending on whether 

it meets the Bankruptcy Code's requirements for confirmation.  (11 U.S.C. §1325)  

Chapter 13 is very different from Chapter 7 since the Chapter 13 debtor usually remains 

in possession of the property of the estate and makes payments to creditors, through the 

trustee, based on the debtor's anticipated income over the life of the plan.  Unlike Chapter 

7, the debtor does not receive an immediate discharge of debts.  The debtor must 

complete the payments required under the plan before the discharge is received.  The 

debtor is protected from lawsuits, garnishments, and other creditor actions while the plan 

is in effect.  The discharge is broader (i.e., more debts are eliminated) under Chapter 13 

(11 U.S.C. §1328) than the discharge under Chapter 7 (11 U.S.C. § 727). 
2
 

2. Overview 

a. Lasts three to five years. 

b. Chapter 13 trustee conducts a meeting of creditors (11 U.S.C. §341) at which 

the debtor is questioned under oath about his financial affairs and property. 

c. Debtor files a repayment plan with the bankruptcy court to pay back all or a 

portion of his/her debts over time.  Some debts are paid in full; others may be 

repaid only partially or not at all, depending on debtor’s disposable income. 

d. The amount repaid depends on how much a debtor earns, the amount and 

types of debt owed, and the value of the debtor’s assets. 

e. In most cases, the debtor may retain nonexempt property because a debtor 

will fund a Chapter 13 plan that will pay unsecured creditors what they would 

have received if the debtor had filed for relief under Chapter 7. 

f. In a Chapter 13 case, unlike a Chapter 7, a debtor may have to pay back some 

portion of his/her unsecured debts.  However, any balance of any unsecured debts 

that remains once the debtor’s Chapter 13 plan is complete will be discharged. 

g. Drawbacks of Chapter 13 include the risk that the debtor will not complete 

the Chapter 13 a plan, thereby losing the benefit of a discharge. 

3. Eligibility Requirements (11 U.S.C. § 109) 

a. The debtor must be an individual with regular income (a business entity 

cannot file a Chapter 13).  An individual business-related owner, however, may 

file Chapter 13 and include business-related debt. 

b. The debtor must have sufficient disposable income to fund a three to five 

year bankruptcy plan. 

4. The Plan and Confirmation Process (11 U.S.C. §§ 1321-1327) 

                                                 
2
 Source: http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics.aspx 
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a. Debtor must file a repayment plan for court approval.  The plan must provide 

for payments of fixed amounts to the trustee on a regular basis, typically biweekly 

or monthly. The trustee then distributes the funds to creditors according to the 

terms of the plan. 

b. Claims are proposed to be paid through the plan. 

i. Three types of claims: 

a) Priority – claims given special status under the Bankruptcy 

Code (11 U.S.C. §507), including most taxes,  domestic support 

obligations, some wages, and the costs of the bankruptcy 

proceeding. 

1) Must be paid in full unless otherwise agreed. 

b) Secured – claims for which the creditor holds a lien against 

property of the debtor that the creditor has the right to take 

possession of if the debtor does not pay the underlying debt. 

1) Must be paid the value of the collateral or the full claim 

if debt was incurred within a certain period prior to the 

filing (e.g., car). 

2) Arrears may be paid through the plan with regular 

ongoing payments being made directly to the creditor. 

c) Unsecured – claims for which the creditor has no rights to 

collect against particular property owned by the debtor. 

1) The plan need not pay unsecured claims in full as long 

the plan provides that the debtor will pay all projected 

"disposable income" over an "applicable commitment 

period," and as long as unsecured creditors receive at least 

as much under the plan as they would have received if the 

debtor filed a Chapter 7 case (“Liquidation Test”). 

ii. Applicable commitment period 

a) Depends on the debtor's current monthly income. 

1) The applicable commitment period must be three years 

if the debtor’s current monthly income is less than the state 

median income for a family of the same size, and five years 

if the current monthly income is greater than the state 

median income of a family of the same size. 

2) Plan may be less than the applicable commitment period 

(three or five years) only if unsecured debt is paid in full 

over a shorter period. 

iii. Debtor begins to make plan payments to the trustee within 30 days 

after filing the bankruptcy case. 

iv. The confirmation hearing must be held no later than 45 days after the 

meeting of creditors. 
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a) At the confirmation hearing, the bankruptcy court determines 

whether the plan is feasible and meets the standards for 

confirmation set forth in the Bankruptcy Code.  Creditors receive 

notification of the confirmation hearing and may object. 

b) If the court confirms the plan, the Chapter 13 trustee will 

distribute funds received under the plan. 

c) The provisions of a confirmed plan bind the debtor and each 

creditor. 

1) A plan may be modified post-confirmation on notice to 

creditors if there is a change in circumstances during the 

plan term which would qualify the plan for modification.   

(11 U.S.C. §1329) 

d) A debtor is entitled to a discharge once the plan is successfully 

completed.  (See Discharge, below) 

5. Reasons for filing Chapter 13 

a. Depending upon the filer’s situation, Chapter 13, as opposed to Chapter 7, 

might be a wiser choice.  For example, in Chapter 13, a debtor may make up 

missed mortgage payments over time by paying them through a Chapter 13 plan.  

In Chapter 7, the missed payments must be cured immediately. 

b. Debtor cannot file a Chapter 7 because: 

i. Debtor’s current monthly income over the six months prior to the 

filing date is more than the median income for a household of debtor’s 

size in debtor’s state as determined by certain guidelines established by 

the government. 

ii. Debtor’s disposable income, after subtracting certain expenses and 

monthly payments for debts debtor would have to repay in Chapter 13, 

exceeds certain limits set by law, i.e. the "Means Test." (See Means Test, 

above). 

c. Debtor is behind on mortgage or car loan payments. 

i. Chapter 13 permits a debtor to make up the missed payments over 

time and reinstate the original agreement.  This cannot be done in Chapter 

7 bankruptcy.  Missed payments can only be made up in a Chapter 13 

case. 

d. Debtor has a tax obligation, student loan, or other debt that cannot be 

discharged in Chapter 7.   These debts can be repaid through a Chapter 13 plan 

over time. 

e. Debtor has nonexempt property that debtor wishes to retain. 

i. In a Chapter 7 bankruptcy, debtors may retain only exempt property 

(property that is protected from creditors under state or federal law).  In a 

Chapter 7, debtors must turn over nonexempt property to the bankruptcy 

trustee, who can sell it and distribute the proceeds to debtor’s creditors. 
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f. If there is a codebtor on a personal debt, Chapter 13 provides an option 

whereby a debtor may protect the codebtor from the reach of creditors by paying 

the debt in full through a Chapter 13 plan. 

i. In a Chapter 7 bankruptcy, the codebtor will still be liable, and the 

creditor will likely pursue the codebtor for payment. 

g. A wholly unsecured mortgage may be avoided in a chapter 13  case.  In re 

Pond, 252 F.3d 122 (2d Cir. 2001). 

C. Chapter 11 – “Reorganization”  (11 U.S.C. §§ 1101–1174) 

1. Chapter 11 is typically used to reorganize a business, which may be a corporation, 

sole proprietorship, or partnership.  A corporation exists separate and apart from its 

owners, the stockholders.  Thus, the Chapter 11 bankruptcy case of a corporation 

(corporation as debtor) does not put the personal assets of the stockholders at risk other 

than the value of their investment in the company's stock.  A sole proprietorship (owner 

as debtor), on the other hand, does not have an identity separate and distinct from its 

owner.  Accordingly, a bankruptcy case involving a sole proprietorship includes both the 

business and personal assets of the owners-debtors.  Like a corporation, a partnership 

exists separate and apart from its partners.  In a partnership bankruptcy case (partnership 

as debtor), however, the partners' personal assets may, in some cases, be used to pay 

creditors in the bankruptcy case or the partners, themselves, may be forced to file for 

bankruptcy protection.
3
 

2. Overview 

a. Debtor-in-Possession (11 U.S.C. § 1107) 

i. Generally, upon the filing of a voluntary petition, the debtor assumes 

the role of debtor-in-possession.  The debtor-in-possession will continue to 

operate its business and keep control and possession of its assets while 

undergoing a reorganization. 

b. Appointment of a Trustee (11 U.S.C. § 1104) 

i. In a small number of cases, the appointment of a trustee occurs. 

c. Disclosure Statement and Plan (11 U.S.C. §§ 1121-1129) 

i. A written disclosure statement and plan are filed with the court.  The 

disclosure statement must contain information about the assets, liabilities, 

and business affairs of the debtor so that creditors can make an informed 

decision about the debtor’s plan of reorganization.  The plan must include 

a classification of creditors and disclose how each class will be treated.  

Creditors whose claims are “impaired” (rights are to be modified) vote on 

the plan by ballot.  After the court approves the disclosure statement and 

ballots are counted, the court conducts a confirmation hearing to 

determine whether the plan should be confirmed. 

d. Confirmation (11 U.S.C. §§ 1141-1143) 

                                                 
3
Source: http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics.aspx 
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i. Once a plan is confirmed, the debtor is required to make payments as 

set forth in the plan and is bound by the provisions of the plan.  The 

confirmed plan creates new contractual rights that replace and supersede 

pre-bankruptcy contracts between the debtor and its creditors. 

D. The Automatic Stay (11 U.S.C. § 362) 

1. When a bankruptcy is filed, an "automatic stay" goes into effect.  This stay prohibits 

most creditors from taking any action to collect the debts owed to them unless the 

bankruptcy court grants specific permission to do so, or there’s an exception. 

a. Partial Thirty-Day Stay 

i. If a Chapter 7, 12 or 13 case is filed by an individual debtor and if the 

debtor had a case pending within the preceding 1-year period that was 

dismissed, the stay is only in place with respect to any action taken with 

respect to a debt or property securing such debt for 30 days after the filing, 

unless extended by the court upon motion on notice. (11 U.S.C. 

§362(c)(3)) 

b. No Stay 

i. If a case is filed by an individual debtor under the Bankruptcy Code 

and if the debtor had two or more cases pending within the preceding 1-

year period that were dismissed, there is no stay unless on request of a 

party in interest made within 30 days of the filing of the later case, the 

court orders the stay to take effect.  (11 U.S.C. §362(c)(4)) 

E. Discharge (11 U.S.C. §§ 727, 1141, 1228, 1328) 

1. A discharge releases the debtor from personal liability for certain specified types of 

debts. The discharge is a permanent order prohibiting the creditors of the debtor from 

taking any form of collection action on discharged debts, including, legal action and 

communications with the debtor, such as telephone calls, letters, and personal contact. 

2. Valid liens that have not been avoided or made unenforceable in the bankruptcy case 

will remain after the bankruptcy case.   Accordingly, a secured creditor may enforce its 

lien to recover the property secured by the lien, however, the discharge covers the 

debtor’s personal liability. 

3. In an individual Chapter 7 case the discharge occurs approximately four months after 

the date the debtor files the petition. In a Chapter 13 case, the court generally grants the 

discharge as soon as practicable after the debtor completes all payments under the plan, 

typically three to five years. 

4. The court may deny an individual debtor's discharge in a Chapter 7 or 13 case if the 

debtor fails to complete "an instructional course concerning financial management."  

a. The Bankruptcy Code provides limited exceptions to the "financial 

management" requirement if the U.S. trustee or bankruptcy administrator 

determines there are inadequate educational programs available, or if the debtor is 

disabled or incapacitated or on active military duty in a combat zone. 
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5. A discharge is usually automatic unless there is an adversary proceeding pending 

objecting to the debtor’s discharge (11 U.S.C. §727).  A copy of the order of discharge is 

provided to all creditors, the U.S. trustee, and the case trustee.  

6.  Not all debts are discharged in bankruptcy (11 U.S.C. § 523) 

a. Certain debts cannot be discharged in bankruptcy, such as student loans, 

alimony, maintenance or support, and certain tax obligations. 

b. Other debts may be found nondischargeable by the court, however, a creditor 

must commence a timely adversary proceeding objecting to the dischargeability 

of its debt. 

c. A slightly broader discharge of debts is available to a debtor in a Chapter 13 

case than in a Chapter 7 case.  Debts dischargeable in a Chapter 13, but not in 

Chapter 7, include debts for willful and malicious injury to property, debts 

incurred to pay non-dischargeable tax obligations, and debts arising from property 

settlements in divorce or separation proceedings. 

III. AVOIDING FORECLOSURE THROUGH CHAPTER 13 

A. Introduction 

1. Homeowners facing foreclosure and seeking bankruptcy relief now have more 

options to also seek a modification of their mortgage.  This is due to the adoption by most 

of the Bankruptcy Courts in New York State of loss mitigation procedures. 

2. Combining a mortgage modification with bankruptcy relief may offer many 

advantages to a homeowner seeking to avoid foreclosure.  Bankruptcy offers 

comprehensive financial relief.  Upon filing, the debtor is protected by the automatic stay, 

which immediately halts collection activity, until further rulings of the bankruptcy court.  

Bankruptcy is also a means to cancel judgments against the homeowner.  Chapter 13 

offers the possibility of reducing used car loan payments and also cancelling wholly 

unsecured second mortgages.  Finally, bankruptcy may be a vehicle for challenging 

excessive foreclosure fees and raising consumer defenses. 

B. Chapter 7  

1. As described in “Bankruptcy 101”, there are two categories of consumer bankruptcy.  

The most familiar is a Chapter 7 “straight” bankruptcy.  This involves cancellation of 

most consumer debts.  Non-exempt property of significant value is ordinarily turned over 

to the Chapter 7 trustee for distribution to creditors.  The debtor’s mortgage is typically 

reaffirmed, either expressly or implicitly, or the debtor abandons the home and get off to 

a fresh financial start.  The duration of Chapter 7 is about four months.   (Should a 

Chapter 7 debtor reaffirm the mortgage?  See discussion in Appendix A) 

C. Traditional Chapter 13 Plans  

1. As also described in “Bankruptcy 101,” a Chapter 13 plan lasts three to five years.  

In a traditional Chapter 13 plan, the mortgage is not modified.   If the debtor is behind in 

the mortgage, the traditional Chapter 13 plan provides for paying off the mortgage 

arrears, in regular monthly installments, during the three to five-year period.  Within a 
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month of filing the Chapter 13, the debtor resumes on-going monthly mortgage 

payments. 

2. Thus a traditional Chapter 13 is well suited to a homeowner with a regular source of 

income who is not too far behind in the mortgage.   If the debtor is employed, a wage 

order provides for regular payments to the Chapter 13 Trustee who makes the monthly 

payment of arrears to the mortgage servicer.   The debtor makes the on-going mortgage 

payments directly. 

3. The Chapter 13 plan also pays a percentage of the amount due to unsecured 

creditors, such as credit card companies and medical bill creditors.  (This may be as low 

as 5% – 10% for lower income debtors.)   The Chapter 13 plan may include used car loan 

payments for loans over 910 days old, which are typically paid at a reduced rate.  The 

wage order also funds payment by the Chapter 13 Trustee of these debts.   (A sample 

traditional Chapter 13 Plan is attached as Appendix B) 

IV. THE NEW BANKRUPTCY COURT LOSS MITIGATION PROCEDURES  

A. Overview 

1. This traditional approach to Chapter 13 plans has changed in the era of mortgage 

modification programs.  Under the terms of most federally-related mortgage modification 

programs (e.g. HAMP), a debtor in both Chapter 7 and Chapter 13 can seek a mortgage 

modification.  This process of simultaneously filing a bankruptcy proceeding and seeking 

a mortgage modification is handled with a new set of rules in the bankruptcy courts for 

the Northern District and Southern District of New York.  In the Eastern District of New 

York, many of the U.S. Bankruptcy Court judges have adopted similar rules.  The 

Bankruptcy Court of the Western District of New York is currently reviewing the 

adoption of special loss mitigation rules. 

a. The new procedures in the Northern District of New York will be the subject 

of the presentation of the Hon. Robert E. Littlefield, Jr, Chief Judge of the U.S. 

Bankruptcy Court of the North District of New York.  Peter Frank, Esq., an 

experienced bankruptcy litigator who practices in the Southern District of New 

York, will discuss loss mitigation procedures there as well as the filing of 

adversary proceedings to challenge mortgage terms or claims 

B. Bankruptcy Code Limitations on the Modification of Mortgages 

1. Under most circumstances, the Bankruptcy Code prohibits the Bankruptcy Court 

from directly ordering a lender to modify the terms of a mortgage of the debtor’s home.  

The statutory limitation is contained in a section describing the scope of a Chapter 13 

Plan: 

a. [The Chapter 13 Plan may]: “modify the rights of holders of secured claims, 

other than a claim secured only by a security interest in real property that is 

the debtor's principal residence, or of holders of unsecured claims, or leave 

unaffected the rights of holders of any class of claims” 11 USC §1322(b)(2) 

2. This means a bankruptcy judge faces some of the same limitations as a state court 

judge.  The bankruptcy court can oversee a process for the debtor to seek a modification 
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of the mortgage.  However, the bankruptcy court cannot order a mortgage to be modified, 

other than mortgages that fall within narrow exceptions, such as mobile homes and multi-

family homes.    (Exceptions discussed in Appendix C) 

C. Under HAMP, Mortgage Servicers Must Process Modification Applications for 

Debtors in Bankruptcy 

1. HAMP rules require servicers to consider modification requests of debtors in 

bankruptcy: 

a. Non-GSE Mortgages 

i. Additional Factors Impacting HAMP Eligibility 

a) “Borrowers in active Chapter 7 or Chapter 13 bankruptcy 

cases are eligible for HAMP at the servicer’s discretion in 

accordance with investor guidelines, but servicers are not required 

to solicit these borrowers proactively for HAMP. Notwithstanding 

the foregoing, such borrowers must be considered for HAMP if the 

borrower, borrower’s counsel or bankruptcy trustee submits a 

request to the servicer. . . .” 

Making Home Affordable Program Handbook for Servicers of 

Non-GSE Mortgages, (3/3/14), Vol. 4.4, Chapter II, Section 1.2, p. 

79 

ii. Borrowers in Active Bankruptcy-Substitution of Evaluation 

Documents 

a) “When a borrower is in an active Chapter 7 or Chapter 13 

bankruptcy, the servicer may accept copies of the bankruptcy 

schedules and tax returns (if returns are required to be filed) in lieu 

of the RMA and, if applicable, Form 4506T-EZ, and may use this 

information to determine borrower eligibility (with the income 

documentation)”.  Ibid., Section 5.2, p. 106 

iii. Borrower in Bankruptcy—Waiver of Trial Period Plan 

a) “When a borrower in an active Chapter 13 bankruptcy is in a 

trial period plan and the borrower has made post-petition payments 

on the first lien mortgage in the amount required by the TPP, a 

servicer must not object to confirmation of a borrower’s Chapter 

13 plan, move for relief from the automatic bankruptcy stay, or 

move for dismissal of the Chapter 13 case on the basis that the 

borrower paid only the amounts due under the trial period plan, as 

opposed to the non-modified mortgage payments.”  Ibid., Section 

8.6, p. 128 

b. GSE and Federal Agency-Insured Mortgages 

i. Similar provisions apply to FHA-HAMP  -  see HUD Mortgagee 

Letter 2008-32, “Use of FHA Loss Mitigation During Bankruptcy,” 

(10/17/08);  Fannie Mae mortgages - see 2012 Fannie Mae Single Family 
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Servicing Guide (3/14/12), pp. 705-22-24; and Freddie Mac mortgages,  

see Freddie Mac Servicing Guide (4/15/13), § C65.7.1. 

ii. Typical is the following Fannie Mae directive: 

a) The particular foreclosure prevention alternative to be utilized 

in a given bankruptcy case will depend upon, among other things, 

the type of bankruptcy case, the stage of the bankruptcy case, local 

practices and procedures, and the particular circumstances of the 

borrower and the property. 

b) A servicer’s bankruptcy monitoring process must include 

procedures for identifying foreclosure prevention opportunities, 

and the servicer and the bankruptcy attorney must work together to 

pursue these opportunities during all phases of the bankruptcy 

process.   

Fannie Mae 2012 Single Family Servicing Guide, (3/14/12) - pp. 

705-22-23; 

iii. (Selected bankruptcy guidelines for servicers are set forth in Appendix 

D) 

D. Standard Features of Bankruptcy Court Loss Mitigation Programs 

1. Standard features of Bankruptcy Loss Mitigation Programs include the entry of a 

scheduling order for exchanging information and documents, and provision for status 

conferences between the parties and settlement conferences with the Court.  The parties 

are required to negotiate in good faith. 

2. Before the adoption by the Bankruptcy Courts of loss mitigation procedures, a 

servicer who objected to a Chapter 13 Plan would routinely make a motion before the 

Bankruptcy Court for permission to continue the foreclosure process.  This is called a 

motion to lift the automatic stay, or for short, a “lift stay” motion. 

3. During the loss mitigation process, the mortgage servicer may not make a motion to 

lift the automatic stay.   This key provision provides the homeowner in bankruptcy 

sufficient time to work through the modification process. 

4. The authority of bankruptcy judges to issue loss mitigation procedures was upheld in 

In re Sosa, 443 B.R. 263, 267 (Bankr. D.R.I. 2011).  Supportive articles have also been 

written by John Rao, Bankruptcy Courts Respond to Foreclosure Crisis with Loss 

Mitigation Programs, 30-MAR Am. Bankr. Inst. J, March 2011, p. 14; and Hon. Cecelia 

G. Morris, U.S. Bankruptcy Judge, Loss Mitigation Program Procedures for the U.S. Bk 

Court, SDNY, 19 Am.Bankr. Ins. L. Rev. 1, 4 (2011). 

5. The loss mitigation programs in the Bankruptcy Courts of the Northern, Southern, 

and Eastern Districts, are available on the respective websites of these courts.  The 

implementing orders and procedures are as follows: 

a. On June, 21, 2013, the Hon. Robert E. Littlefiled, Jr., Chief Judge of the 

Bankruptcy Court for the Northern District of New York, signed Administrative 

Order # 13-05, establishing a Loss Mitigation Program.  (Appendix E) 
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b. On August 1, 2013, a revised loss mitigation program in Bankruptcy Court in 

the Southern District of New York was implemented by Local Rule 9019-2, 

August 1, 2013, “Loss Mitigation for Individual Debtors with Residential Real 

Property at Risk of Foreclosure.” (Appendix F) 

c. On September 9, 2011, a loss mitigation program in Bankruptcy Court in the 

Eastern District of New York was adopted by four Bankruptcy Judges by General 

Order # 582. (Appendix G) 

E. Advantages of Combining Bankruptcy Relief with a Mortgage Modification 

Application 

1. Bankruptcy may provide comprehensive relief to homeowners in financial distress, 

who are also seeking a mortgage modification.  This relief may include removal of 

garnishments, stopping court proceedings to collect on debts, and stopping creditor 

harassment. 11 USC § 362(a). 

2. Several special areas of relief include the following: 

a. Used car loans 

i. Used car loans obtained at least 910 days before filing (approximately 

2 ½ years) may be “crammed down” pursuant to 11 U.S.C. § 

1325(a)(5)(B)(ii) and 11 USC 1325(a)(9).  This means the used car loan 

can be bifurcated into two parts:  (1) a secured claim consisting of the 

value of the vehicle – to be paid at 100% but with an interest rate 

consisting of the prime rate plus a risk factor, Till v. SCS Credit Corp., 541 

U.S. 465, 124 S.Ct. 1951, 158 L.Ed.2d 787 (2004) and (2) an unsecured 

claim paid at the approved Chapter 13 rate for unsecured claims, often 5 – 

10% for low income debtors. 

ii. For example, assume a loan at 25% interest rate for a 2005 Ford and 

that as the date of filing the Chapter 13, the Ford is worth $10,000 and 

$15,000 is due on the loan.  Assume the loan is at least 910 days as of the 

date of filing.  The finance company’s claim based on the loan can be 

bifurcated.  The $10,000 value of the Ford is placed in the “secured claim” 

pot, which will be paid off over 5 years, at a Till interest rate of prime, 

plus a risk factor – often this interest rate is less than 5%.  The balance of 

$5,000 goes into the unsecured pot, of which only 10% will be paid, if that 

is the rate for unsecured claims approved for the Chapter 13 Plan.  The 

result is a reduction in monthly payments. 

b. Wholly unsecured second mortgages 

i. Under In re Pond, 252 F.3d 122 (2d Cir. 2001), if a second mortgage 

is unsecured in the sense that the first mortgage exceeds the value of the 

property, the second mortgage may be classified as an “unsecured” claim, 

and paid off at the Chapter 13 unsecured rate. 

ii. For example, assume a home valued at $50,000 and a first mortgage 

for which $60,000 is due and a second mortgage for $25,000.  Since the 

first mortgage leaves the homeowner without any equity, the second 
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mortgage   can be classified as unsecured.  In bankruptcy parlance, the 

second mortgage is “stripped off.” 

iii. The analysis is that the statutory prohibition against modification does 

not apply to a holder of a wholly unsecured lien under 11 U.S.C. § 506, 

because such a lien is not “secured” by a residential property within the 

meaning of 11 U.S.C. § 1322(b)(2). In re Pond, supra, at 124.  This is an 

all or nothing proposition.  If the first mortgage claim leaves even a dollar 

of equity in the home, the second mortgage is classified as secured. 

c. Cancellation of judgment liens 

i. A common problem facing homeowners in financial distress seeking a 

mortgage modification is a demand by the bank the judgment liens be 

“subordinated” as a condition for mortgage modification.  In a Chapter 7 

or Chapter 13 bankruptcy proceeding, judgment liens can be cancelled by 

a motion under 11 USC § 522(f)(1)(A) The affidavit in support of the 

motion lists the value of the home and alleges that such liens impair the 

homestead exemption and therefore may be cancelled. 

F. Bankruptcy Exemptions 

1. A popular myth about the bankruptcy is the debtor loses everything.  In fact, 

bankruptcy exemptions protect most of the assets of low income debtors. 

2. Debtors have a choice of either federal exemptions, 11 USC § 522, or New York 

State exemptions, CPLR §§5205, 5206, Debtor and Creditor Law §§ 282 and 283. 

3. In deciding whether bankruptcy is a good alternative for a homeowner in foreclosure 

knowledge of exemptions is essential.  In a Chapter 7 proceeding, if property does not 

qualify for an exemption, it may have to be turned over the Chapter 7 trustee.  In Chapter 

13, non-exempt property may result in additional payments to creditors through the 

Chapter 13 Plan, as the debtor must pay the value of such property over the course of the 

Plan. 

4. Both federal and state exemptions protect basic household goods.  Both exempt 

about $4,000 in the equity of a car. 11 USC § 522(d)(2) and CPLR § 5205(a)(8)  

However, they differ significantly as to the debtor’s home.  The federal exemption for a 

home is only $22,975, 11 USC § 522(d)(1). The New York exemption is $75,000 

(western and central New York) and rising to $125,000 (upstate) and $150,000 

(downstate), according to the specific county. CPLR § 5206(a). (The exemptions double 

if the property is jointly held.) 

5. Debtors who claim federal exemptions and have a limited equity in their homes may 

qualify for a “wildcard” exemption of up to $12,725 of any unused homestead 

exemption. 11 USC § 522(d)(5)  By contrast, the CPLR has no wildcard exemption for 

debtors claiming the homestead exemption.  This leaves such debtors to face claims by 

the Chapter 7 trustee, on behalf of the creditors, against income tax refunds and bank 

accounts. 

a. A chart comparing federal and state exemptions is attached as Appendix H 
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G. Sources of Bankruptcy Law 

1. Bankruptcies are governed by a federal statute, the “Bankruptcy Code.”  11 USC 

§§101-1532.  The Bankruptcy Code is implemented by the Federal Rules of Bankruptcy 

Procedure, Fed. R. Bankr. P. 1001-9037.   These rules are supplemented by local 

bankruptcy rules issued by the Bankruptcy Courts in each of the federal court districts.  In 

addition to local rules, Bankruptcy Courts typically issue general procedural orders which 

affect local practice. 

2. Decisions by U.S. Bankruptcy Courts are collected in the Bankruptcy Reporter, 

available on Westlaw.  The websites for each of the bankruptcy court federal districts, 

also list decisions by each of the bankruptcy judges.  Decision can be appealed to the 

U.S. District Court, 28 USC §158(a) and to the Federal Courts of Appeals.  28 USC 

§158(d)(1). 

3. The National Consumer Law Center publishes an essential two-volume manual on 

bankruptcy practice, Henry Somer and John Rao, Consumer Bankruptcy Law and 

Practice. 

H. Bankruptcy 101 

1. In legal services offices, there is an urgent need for more attorneys to specialize in 

bankruptcy.  At the very least, legal services attorneys practicing in the foreclosure area 

should have a basic knowledge of bankruptcy practice. 

V. BANKRUPTCY PRACTICE 

A. Bankruptcy Court Jurisdiction: 

1. Bankruptcy reform acts of 1978, 1984 and 2005: 

a. Expanded jurisdiction: 

i. Property damage claims 

ii. Unfair trade practices 

iii. TILA 

iv. Recision actions 

b. Advantages of Bankruptcy Court litigation: 

i. Judges more sympathetic to debtors: Judges see debtor problems all 

the time and are more familiar with unfair debtor practices. They are more 

familiar with commercial and consumer law than State Court Judges. 

ii. Federal Rules and better discovery 

iii. Automatic Stay under 11 USC 362(a). 

iv. Nationwide Service of Process: No “long arm” problems. Service by 

First Class Mail. 

v. Electronic filing: Check “Related Matters” on Docket for litigations 

and Claim objections 

B. 28 USC 1334: US Federal District Court has: 

1. Original and exclusive jurisdiction over all Title 11 (Bankruptcy Code) cases; 

a. Original but not exclusive jurisdiction over proceedings arising in or “related 

to” cases under Title 11; and 
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b. Exclusive jurisdiction over all property of the bankruptcy case estate. 

2. “Related to cases under Title 11”: 

a. “whether the outcome of the proceeding could conceivably have any effect 

on the administration of the bankruptcy case.” Pacor v. Higgins, 743 F2d 984 (3rd 

Cir 1984). 

3. US Bankruptcy Court is a “unit” of the Federal District Court. 28 USC 151.  

Bankruptcy Judge is similar to a Magistrate Judge. 

4. US Federal District can retain jurisdiction or transfer to the bankruptcy court; There 

is no assurance that once a bankruptcy case is in the Bankruptcy Court that it will stay 

there, although in practice, once transferred or assigned, unlikely to be transferred back. 

C. The Bankruptcy Case: 

1. Filed in Bankruptcy Court where debtor resides, has property or a business, or in 

another court, for the “convenience of the parties”. 28 USC 1412. 

2. Bankruptcy Court may make all orders necessary for relief under Chapters 7, 9, 11, 

12 and 13. 

3. A “proceeding” is a litigated controversy in connection with the bankruptcy case, 

either a “contested matter” governed by Bankruptcy Rule 9014 or an “adversary 

proceeding” under Bankruptcy Rules 7001-7087. 

4. An “adversary proceeding” is a law suit within the bankruptcy case and is 

governed by the Federal Rules of Civil Procedure (“FRCP”). 

a. commenced by filing a complaint 

b. BR 7001 specifies types of proceedings that must be brought as “adversary 

proceedings” 

c. complaint must state whether it is a “core” or “non-core” proceeding. 

5. A “contested matter” is treated as a motion under BR 9014. 

6. “Core” vs. “Non-core” proceedings: 

a. A Bankruptcy Judge may enter judgments and orders in any core proceeding 

under 28 USC 157(b) (2). Generally, a “core” proceeding is any action relating to 

the administration of the bankruptcy estate, any proceeding asserting a right 

created by the Bankruptcy Code or which could only arise in bankruptcy, 

including, but not limited to: 

i. allowance or disallowance of claims 

ii. counterclaims 

iii. orders respecting credit 

iv. property turnover orders 

v. preferences 

vi. automatic stay 

vii. fraudulent conveyances 

viii. dischargeability of debts 

ix. determination of debts and validity of liens 

x. confirmation of plans 

xi. orders regarding use and or lease of property and cash collateral. 

Page 16 of 154



Page 16 of 21 

b. “Non-core”. “related” proceedings: Bankruptcy Court may only issue 

Findings of Fact and Conclusions of Law for the US District Court unless the 

parties consent to the Bankruptcy Court’s jurisdiction. 

c. “Rooker-Feldman” doctrine [400 US 462 (1983)]: 

i. Federal courts lack jurisdiction to consider issues that are 

“inextricably intertwined” with a state court decision. Issues previously 

decided in State Court cannot be retried in Bankruptcy Court. Counsel 

may try to show the Bankruptcy Court that the issues before it are 

different than those in State Court. 

ii. The mere fact that a proceeding involves an issue of state law does 

not make it a non-core proceeding. Bankruptcy Courts regularly consider 

State law issues. 

iii. Abstention and the Pullman doctrine: If a decision of an unclear State 

law question is clearly important to the debtor’s successful bankruptcy 

case, the District Court may take the case if it is important to the debtor’s 

successful bankruptcy case. 28 USC 1334(3)(1). 

d. If the proceeding is based on state or federal non bankruptcy law, if it is 

brought as a counterclaim or otherwise against a creditor of the debtor, the 

proceeding is a “core” proceeding. 28 USC 157(b)(2)(c). If not, such as brought 

against a non creditor third party, it is generally a “non core” proceeding. 

7. Equitable Relief: 

a. 28 USC 105 generally gives the Bankruptcy Court power to issue orders, 

process and judgments “necessary and appropriate” to carry out the Bankruptcy 

Code. Recently, this power and authority has been used by Bankruptcy Judges to 

call secured creditors to Court to justify fees and other charges sought in ‘lift stay’ 

motions. 

8. Personal Injury and Wrongful Death Claims can only be tried in the US District 

Court. 

9. Jury Trials are permissible: 7th Amendment 

10. “Sovereign Immunity”: Because bankruptcy proceedings are in rem proceedings, the 

bankruptcy case is not a suit against the state and the discharge of a debt to the state is not 

barred by the Eleventh Amendment.  541 US 440 (2004). 

11. Contempt Proceedings: Bankruptcy courts have civil but not criminal contempt 

powers. See BR 9014. 

12. Bars to litigation based on expiration of the Statute of Limitations; 

a. In re Coxson, 43 F3d 189 (5th Cir 1995): A TILA claim can be raised 

defensively by way of an adversary proceeding objecting to a proof of claim in a 

chapter 13 case even though the statute of limitations has passed. 

b. Recission by recoupment not allowed except when consistent with State law 

in a foreclosure case. Beach v. Ocwen Fed Sav Bank, 523 US 410 (1998). 

13. Avoiding Mandatory Arbitration: As to “core” proceedings, a Bankruptcy Judge may 

refuse to enforce an arbitration agreement and may stay the arbitration pending the 
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outcome of the bankruptcy case. In re US Lines Inc., 197 F3rd631 (2nd Cir 1999). In re 

First Alliance Mortgage Co., 280 BR 246 (CD Cal 2002), the Court stayed the arbitration 

because the arbitration of TILA and UDAP claims against debtor mortgage lender would 

deplete estate assets and negatively impact creditors. 

14. Legal Claims and Potential Causes of Action against Third Parties: 

a. They are property of the debtor and must be scheduled as assets of the 

debtor’s bankruptcy estate and listed on the appropriate schedule to the petition. 

11 USC 541(a) (1). 

b. Failure to list claim may result in the debtor being deprived of standing to 

pursue the claim or may be judicially estopped from pursuing the claim after 

bankruptcy. Likewise, all claims that are disputed must be objected to in the 

bankruptcy case or the debtor will be precluded from asserting the claim after the 

bankruptcy case. 

c. Judicial estoppel may not be applied in cases of mistake or inadvertance or no 

‘bad faith’. Browning v. Levy, 283 F3d 761 (6th 2002); Eubanks v. CBSK Fin 

Group Inc., 385 F3d 761 (6th Cir 2004). 

d. In a Chapter 7 case the claim may be administered by the Chapter 7 Trustee. 

Trustee can abandon the claim at the request of the debtor or a third party upon 

notice and hearing or when the case is closed. If the debtor wants to pursue the 

claim, it must be brought in the debtor’s and the trustee’s name. 

e. In a Chapter 13 case, the debtor has the right to control the litigation because 

the debtor remains in control of his property in this chapter. 11 USC 1303. 

D. Claims; Objecting to Claims: 

Brought on by motion with supporting affidavit or affirmation and filed and served on creditor. 

1. Removal of case pending in another court. 28 USC 1452. The US District Court has 

removal jurisdiction from any other district court or state to the bankruptcy court in 

which the proceeding is pending. But not tax cases or criminal cases. 

a. Rule 9027 provides procedure: Notice must be filed with clerk of the 

bankruptcy court for the district in which the action is pending. Must state “core” 

or “non core” status. 

b. Must be filed within 90 days of filing bankruptcy case. 

2. Litigating Claims: No notice to the Debtor is required for the filing of claims in a 

bankruptcy case. You must check the Claims Docket to find out what claims have been 

filed. 

a. Objection to Claim in Chapter 13 cases: 11 USC 502 

i. failure of the claim to be timely filed 

ii. failure of the claim to comply with the Rules. BR 3001 

a) In re Sims, 278 BR 457 (ED Tenn 2002) overpayment and 

inflated claims 

b) In re Chain, 255 BR 278 (D Conn 2000) failure to attach 

documents 

iii. disputed claim 
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iv. Debtor may file a claim if the creditor does not file the claim in order 

for the Debtor to protect himself by bringing the matter before the Court. 

Creditor may not file the claim if Debtor has defenses, offsets or 

counterclaims. Must be filed before the claim deadline expires. BR 3004. 

Alternatively, Debtor may seek declaratory judgment regarding a claim. 

b. Failure to file by “bar date”: “Bar date” is generally ninety (90) days from the 

date first set for the 341 Creditors Meeting. BR 3002(c); but 180 days for 

governmental units after initial order entered (filing date). 11 USC 502(b)(9). 

c. Claims Not Enforceable Against the Debtor: 11 USC 502(b)(1). The Debtor 

may assert as an objection to a claim any defenses or set offs the debtor may have 

with respect to that claim. 

d. If the objections relate to matters such as the extent or validity of a lien, they 

must be filed by way of complaint. BR 3007. All other objections are “contested 

matters”. BR 9014. 

e. Burden of Proof: A properly filed proof of claim is considered prima facie 

valid. However, once some evidence is produced in support of an objection, the 

burden of proof is on the creditor to substantiate its claim. (Exception are tax 

claims where the burden in on the taxpayer). 

f. Willful filing of false claim is subject to sanctions by the Court. BR 9011 and 

may be a deceptive practice as well. Attorneys’ fees and costs may be sought. 

g. Res judicata and Collateral Estoppel rules apply to judgments. 

h. Time limit for objections to Claims: No deadline set in law or Rules. 

Generally set by local court order. In NY Southern District: thirty (30) days after 

341 Creditors meeting is concluded. 

i. Expunge Claims: 11 USC 502 and BR 3007 and 11 USC 1325(a) and (b). 

3. Litigating Mortgage Claims: 

a. Overcharges: 

i. Minimizing the cost of reinstatement of the mortgage thru the Chapter 

13 Plan. Debtor counsel must review claim to prevent overcharges. Made 

easier by local court rules in NY Southern District Worksheet 

requirement. 

ii. Scrutinize the Mortgage Claim for overcharges, interest overcharges, 

miscalculation, and unauthorized fees. 

iii. For intentional abuse or failure to correct claim after notice, Counsel 

to Debtor can seek relief under UDAP, FCDCA, RESPA and Rule 9011; 

iv. After notice under RESPA, sanctions available for failure to comply. 

v. If the objection to a claim raises issues about the extent of the lien and 

goes beyond issues of property valuation, and adversary proceeding 

should be commenced. 

b. Escrow Overcharges: Payments for taxes and insurance under typical 

mortgage agreements. Some lenders include other charges in escrow accounts in 

order to recover these charges from the borrower. 
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i. double counting: claims listed as arrearages and as escrow 

deficiencies 

ii. check by multiplying insurance and tax payments by months debtor is 

in arrears to get an idea if there is double or triple counting. Notify 

creditor and object to claim. 

c. Interest Overcharges: claims for unmatured interest are not allowed. 11 USC 

502(b)(2) 

d. Late Charges: Some creditors continue to treat timely payments received 

post-petition as if they were late. This is improper and those charges must be 

objected to. In re Schuessler, Case No. 078-35608, NY Southern District, 

Poughkeepsie Division, Judge Cecilia Morris presiding. 

i. It is extremely common for illegal charges to be added to a mortgage 

after a bankruptcy is complete; sometimes they are only discovered when 

the debtor receives a payoff statement. You must keep in touch with your 

client to make certain this does not happen; if it does, it is a violation of 

the “discharge order” in the case. This can be brought before the 

Bankruptcy Court through a contempt proceeding and attorneys’ fees are 

available. 

a) 11 USC 524(i): A creditor’s willful failure to credit payments 

received under a confirmed plan constitutes a violation of the 

injunction of section 11 USC 524(a). 

e. “Monitoring fees”: These are fees charged under the mortgage contract and 

are ambiguous at best. They probably violate 11 USC 362(a) (3) Automatic Stay 

and are probably void for vagueness. 

f. Inadequate Claim Documentation: BR 3001(a) requires that when a claim is 

based on a writing, an original or duplicate of the writing must be filed with the 

proof of claim. Must also include an itemized statement of charges and interest. 

This is a mandatory rule and must be complied with or the Court will deny the 

creditor relief in a lift stay or objection to confirmation. The debtor can object to 

the claim and it will be stricken for failure to comply. 

g. TILA Claims of the Debtor: 

i. A claim under TILA should be brought as an adversary proceeding by 

complaint seeking recision and money damages. 15 USC 1640. In re 

McCausland, 63 BR 665 (ED Pa 1986). 

ii. Claim can reduce amount to be paid to secured creditor and pay 

debtor’s attorneys’ fees. Rescission may void creditor’s lien completely 

and leave creditor with an unsecured claim. 

iii. Statute of Limitations: One year. 15 USC 1640(e). If the debtor is 

barred in Federal Court, the Debtor may not be barred in State Court and 

the Debtor should consider lifting the Automatic Stay to proceed in State 

court in the foreclosure action. 
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h. UDAP litigation: Similarly, UDAP and other State law defenses should be 

pursued by adversary proceedings in Bankruptcy Court by objection to the claim 

and filing an adversary proceeding on the basis of the asserted claims and or legal 

defenses. 

i. Litigation fees and costs can be waived. 28 USC 1915(a). Filing fees to 

commence a case must be paid. 

VI. CONCLUSION 

A. Resources for Information on Consumer Bankruptcy Law 

1. Bankruptcy Court Northern District of New York  www.nynb.uscourts.gov 

2. The NACTT Academy for Consumer Bankruptcy Education 

www.ConsiderChapter13.org  

The website includes articles on current cases, bankruptcy ethics, the mortgage crisis, 

trustee, debtor, creditor and court perspectives on current issues, pending legislation and 

other areas of interest. 

3. National Association of Chapter 13 Trustees  www.nactt.com 

Membership consists of trustees, bankruptcy judges, lawyers for debtors and creditors, 

certified public accountants and other insolvency related professionals.   This 

organization is dedicated to the education related to Chapter 13 bankruptcy. 

4. American Bankruptcy Institute  www.abiworld.org 

Website provides information regarding current bankruptcy news and issues, including 

legislation.  Information regarding CLE programs and seminars is also provided. 

5. American Bar Association  www.americanbar.org 

The Section of Business Law has several committees dedicated to areas of commercial 

and business practice, including consumer and business bankruptcy.  Of particular 

interest:  Consumer Bankruptcy Committee, Business Bankruptcy Committee, Consumer 

Financial Services Committee.  The General Practice, Solo and Law Firm Division also 

has several committees dedicated to this area of practice. 

6. National Conference of Bankruptcy Judges  www.ncbj.org 

Association of the Bankruptcy Judges of the United States which has several purposes: to 

provide continuing legal education to judges, lawyers and other involved professionals, to 

promote cooperation among the Bankruptcy Judges, to secure a greater degree of quality 

and uniformity in the administration of the Bankruptcy system and to improve the 

practice of law in the Bankruptcy Courts of the United States. 

7. National Association of Consumer Bankruptcy Attorneys  www.nacba.com 

National organization dedicated to serving the needs of consumer bankruptcy attorneys 

and protecting the rights of consumer debtors in bankruptcy. 

8. National Bankruptcy Conference  www.nationalbankruptcyconference.org 

NBC was formed from a nucleus of the nation’s leading bankruptcy scholars and 

practitioners, who gathered informally in the 1930s at the request of Congress to assist in 

the drafting of major Depression-era bankruptcy law amendments, ultimately resulting in 

the Chandler Act of 1938. The NBC was formalized in the 1940s and has been a resource 
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to Congress on every significant piece of bankruptcy legislation since that time. Members 

of the NBC formed the core of the Commission on the Bankruptcy Laws of the United 

States, which in 1973 proposed the overhaul of our bankruptcy laws that led to enactment 

of the Bankruptcy Code in 1978, and were heavily involved in the work of the National 

Bankruptcy Review Commission (NBRC), whose 1997 report initiated the process that 

led to significant amendments to the Bankruptcy Code in 2005. 

9. BankruptcyProf Blog  www.lawprofessors.typepad.com/bankruptcyprof_blog/ 

Website/blog maintained by M. Jonathan Hayes, Adjunct Faculty Member of the 

University of West Los Angeles School of Law which provides case law updates and 

legislative updates and other information of interest to the bankruptcy practitioner.  

Website is updated daily. 

10. Consumer Bankers Association  www.cbanet.org 

Website dedicated to retail banking issues. 

11. CARE Program  www.careprogram.us 

CARE is a free financial literacy initiative that makes experienced members of the 

Bankruptcy Community available to teach the importance of financial education. These 

presentations are offered at schools or to larger student groups, including senior 

assemblies. CARE's primary target is high school seniors and college freshmen. 

12. THOMAS  http://Thomas.loc.gov/ 

Legislative information on the web provided by the Library of Congress. 

13. Bankruptcy Code online – Legal Information Institute of Cornell Law School 

http://www.law.cornell.edu/wex/Bankruptcy 

Bankruptcy Code on the internet. 

14. Commercial Law League of America  www.clla.org 

Website dedicated to attorneys and credit professionals engaged in the fields of 

commercial law, bankruptcy and insolvency. 

15. National Conference of Bankruptcy Trustees  www.nabt.org 

Non-profit organization created to "address the needs of the bankruptcy trustees 

throughout the country and to promote the effectiveness of the bankruptcy system as a 

whole."  Site contains information about their organization, news of upcoming seminars, 

links to legislative information about bankruptcy, and a listserv and library for members 

only. 

Page 22 of 154

http://www.lawprofessors.typepad.com/bankruptcyprof_blog/
http://www.cbanet.org/
http://www.careprogram.us/
http://thomas.loc.gov/
http://www.law.cornell.edu/wex/Bankruptcy
http://www.clla.org/
http://www.nabt.org/


Page 23 of 154



Page 24 of 154



Page 25 of 154



Page 26 of 154



Page 27 of 154



Page 28 of 154



Page 29 of 154



Page 30 of 154



Page 31 of 154



Page 32 of 154



Page 33 of 154



Page 34 of 154



Page 35 of 154



Page 36 of 154



Page 37 of 154



Page 38 of 154



Page 39 of 154



Page 40 of 154



Page 41 of 154



Page 42 of 154



Page 43 of 154



Page 44 of 154



Page 45 of 154



Page 46 of 154



Page 47 of 154



Page 48 of 154



Page 49 of 154



Page 50 of 154



Page 51 of 154



Page 52 of 154



Page 53 of 154



Page 54 of 154



Page 55 of 154



Page 56 of 154



Page 57 of 154



Page 58 of 154



Page 59 of 154



Page 60 of 154



Page 61 of 154



Page 62 of 154



Page 63 of 154



Page 64 of 154



Page 65 of 154



Page 66 of 154



Page 67 of 154



Page 68 of 154



Page 69 of 154



Page 70 of 154



Page 71 of 154



Page 72 of 154



Page 73 of 154



Page 74 of 154



Page 75 of 154



Page 76 of 154



Page 77 of 154



Page 78 of 154



Page 79 of 154



Page 80 of 154



Page 81 of 154



Page 82 of 154



Page 83 of 154



Page 84 of 154



Page 85 of 154



Page 86 of 154



Page 87 of 154



Page 88 of 154



Page 89 of 154



Page 90 of 154



Page 91 of 154



Page 92 of 154



Page 93 of 154



Page 94 of 154



Page 95 of 154



Page 96 of 154



Page 97 of 154



Page 98 of 154



Page 99 of 154



Page 100 of 154



Page 101 of 154



Page 102 of 154



Page 103 of 154



Page 104 of 154



Page 105 of 154



Page 106 of 154



Page 107 of 154



Page 108 of 154



Page 109 of 154



Page 110 of 154



Page 111 of 154



Page 112 of 154



Page 113 of 154



Page 114 of 154



Page 115 of 154



Page 116 of 154



Page 117 of 154



Page 118 of 154



Page 119 of 154



Page 120 of 154



Page 121 of 154



Page 122 of 154



Page 123 of 154



Page 124 of 154



Page 125 of 154



Page 126 of 154



Page 127 of 154



Page 128 of 154



Page 129 of 154



Page 130 of 154



Page 131 of 154



Page 132 of 154



Page 133 of 154



Page 134 of 154



Page 135 of 154



Page 136 of 154



Page 137 of 154



Page 138 of 154



Page 139 of 154



Page 140 of 154



Page 141 of 154



Page 142 of 154



Page 143 of 154



Page 144 of 154



Page 145 of 154



Page 146 of 154



Page 147 of 154



Page 148 of 154



Page 149 of 154



Page 150 of 154



Page 151 of 154



 

 

Biographies 

Page 152 of 154



Peter M. Frank Esq., graduated from Harvard Law School in 1971, and began the practice of 
law with Cleary, Gottlieb, Steen & Hamilton in New York City. He left that Firm to become an 
entertainment lawyer and entrepreneur in the music business. During this time he managed 
several music groups including The Manhattan Transfer and produced and or directed live 
concert films and music videos. Mr. Frank joined Legal Services of the Hudson Valley in 2000 
as a housing attorney. He is now Senior Staff Attorney concentrating his practice in the areas of 
defense against foreclosure, housing homelessness prevention, bankruptcy representation and 
consumer protection working out of the Kingston, County of Ulster, New York office.  

Kirsten E. Keefe is a Senior Attorney with the Consumer Finance and Housing Unit of Empire 
Justice Center and Director of its Anchor Partner program for the NYS Office of the Attorney 
General’s Homeownership Protection Program (HOPP), funded through the National Mortgage 
Settlement. In addition to managing statewide grants to non-profit organizations providing direct 
assistance to homeowners, Kirsten works on policy issues regarding mortgage lending, 
foreclosures and financial consumer issues. Kirsten has focused on subprime lending and 
foreclosure since 1998, having started in direct services at Community Legal Services, Inc. in 
Philadelphia, PA.  In 2009, Kirsten was appointed to and served a three-year term on the Board 
of Governors of the Federal Reserve System’s Consumer Advisory Council. She is Co-Chair the 
Board of Directors for the National Association of Consumer Advocates, a steering committee 
member of New Yorkers for Responsible Lending (NYRL), and part of the HomeSave Coalition 
of the Capital Region.  She also serves on lending committees of the Community Loan Fund of 
the Capital Region. Kirsten has taught consumer law at Temple University Beasley School of 
Law, and has lectured at Albany Law School and other local universities. Kirsten received a B.A. 
from the College of the Holy Cross and a J.D. from Beasley School of Law at Temple 
University. Prior to law school, Kirsten served as a U.S. Peace Corps volunteer in Thailand. 

Hon. Robert E. Littlefield, Jr. is the Chief United States Bankruptcy Judge for the Northern 
District of New York.  Prior to his appointment to the bench in 1995, Judge Littlefield served as 
a Chapter 12 and Chapter 13 Standing Trustee in the Northern District of New York, as well as a 
former Chapter 7 and Chapter 11 Trustee. Judge Littlefield is a past president and former 
advisory board member of the National Association of Chapter 13 Trustees (“NACTT”) and a 
former member of the National Conference of Bankruptcy Judge’s Liaison Panel to the NACTT. 
He is also a founding/organizing member of the Capital Region Bankruptcy Bar Association. 

Judge Littlefield was a member of the Bankruptcy Appellate Panel for the Second Circuit and, by 
special designation, has adjudicated cases in the Bankruptcy Court for the District of Vermont. 
He received his B.A. degree from the University of Denver and his J.D. from Albany Law 
School. 

Mark H. Wattenberg is a graduate of Columbia Law School. Almost his entire career has been 
spent with Legal Assistance of Western New York, Inc., though he had a 10-year stint in private 
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practice in Olean, NY. He is an attorney at the Bath office of Legal Assistance of Western New 
York, Inc. He has an active bankruptcy practice, including Chapter 7 and Chapter 13 
proceedings. He has represented clients in a variety of cases in bankruptcy court, including cases 
involving mortgage foreclosure, Truth in Lending Act violations, land contract issues, utility 
terminations, and evictions. 
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