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D. DEFENDING AND ASSISTING CONSUMERS IN DEBT COLLECTION LAWSUITS 

OUTLINE 

I. VACATING DEFAULT JUDGMENTS (See Appendix 1 for Additional Materials) 

A. Procedure 

1. Order to Show Cause 

a. It is appropriate to proceed by Order to Show Cause rather than on notice of 

motion, because C.P.L.R. 5015(a) provides that the Court will direct the form of 

notice of that shall be provided to the Plaintiff.  “This means that the moving 

party should serve an order to show cause, in which the court may dictate the 

notice, rather than an ordinary notice of motion.  See CPLR 2214.”  1-24 

Weinstein, Korn & Miller, CPLR Manual § 24.05 n.1. 

2. Lower Courts 

a. There are no motion fees.  Check with the civil clerk about the procedure for 

return dates and getting the OTSC signed, picked up, and served. 

b. Supreme and County Courts 

i. There is a motion fee ($45) and, assuming (as is usually the case 

where it is a default judgment being vacated) that no judge has been 

assigned, a Request for Judicial Intervention (RJI) must be filed with fee 

paid ($95).  Thus, the total cost to make the motion to vacate is $140.  For 

legal services clients these fees can be waived by filing a certification 

under CPLR 1101(e).  Pro se defendants can file a motion for fee waiver, 

which requires a showing of indigency and merit. 

ii. Check with local attorneys or clerks about the procedure for picking 

a return date, filing and getting the OTSC signed, returned, and served.  

The procedure will vary also if the case is E-filed. 

B. Grounds 

1. Lack of Jurisdiction - CPLR 5015(a)(4) 

a. Improper Service 

i. Where service has not been properly made, C.P.L.R. 5015(a)(4) 

requires that the judgment be unconditionally vacated with no further 

showing required from the Defendant.  The Court has no discretion in the 

matter.  The Court has no discretion in the matter.  See Taylor v. Jones, 

172 A.D.2d 745, 746, 569 N.Y.S.2d 131, 133 (2d Dep’t 1991) (“in the 

event the Supreme Court ultimately determines that jurisdiction over the 

person of the defendant was not obtained, all of the proceedings would be 

rendered nullities and the defendant would be entitled to an unconditional 

vacatur of the default judgment”); Hitchcock v. Pyramid Cents. of Empire 

State Co., 151 A.D.2d 837, 839, 542 N.Y.S.2d 813, 815 (3d Dep’t 1989) 

(“On a motion to vacate a judgment upon the ground of lack of 

jurisdiction pursuant to CPLR 5015(a)(4), the court is required to vacate 

the judgment absolutely and may not impose terms or conditions upon the 
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vacatur.”); Citibank, N.A. v. Keller, 133 A.D.2d 63, 64-65, 518 N.Y.S.2d 

409, 410-11 (2d Dep’t 1987) (“If service had not been duly effected, the 

court would have no jurisdiction over the defendant and the default 

judgments would be nullities.  Once a movant demonstrates the lack of 

jurisdiction, a default judgment must be unconditionally vacated.”); Shaw 

v. Shaw, 97 A.D.2d 403, 404, 467 N.Y.S.2d 231, 233 (2d Dep’t 1983); see 

also, e.g., 2837 Bailey Corp. v. Gould, 143 A.D.2d 523, 523-24, 533 

N.Y.S.2d 34, 35 (4th Dep’t 1988) (“Absent proper service to achieve 

jurisdiction, [a] default judgment is a nullity and must be vacated.”); 

Ariowitsch v. Johnson, 114 A.D.2d 184, 185-86, 498 N.Y.S.2d 891, 893 

(3d Dep’t 1986) (“[T]he issue of whether a defendant has a meritorious 

defense is irrelevant to the question of whether a judgment should be 

vacated for lack of jurisdiction.”); 10-5015 OSCAR G. CHASE, NEW 

YORK CIVIL PRACTICE:  CPLR para. 5015.10 (“No issue of discretion 

arises in such an application; a judgment or order granted in the absence of 

jurisdiction over the defendant is a nullity which must be set aside 

unconditionally.”). 

ii. Creditors often reflexively argue that motions to vacate for lack of 

jurisdiction should be denied for various reasons that clearly apply only to 

motions made under other CPLRs and not to motions made for lack of 

jurisdiction.  The Defendant is not required to establish a reasonable 

excuse or a meritorious defense to be entitled to vacatur under C.P.L.R. 

5015(a)(4).  See C.P.L.R. 5015(a)(1) (imposing these requirements only 

on (a)(1) motions); Keller, 133 A.D.2d at 64, 518 N.Y.S.2d at 410 

(Supreme Court committed error by addressing issue of reasonable excuse 

under C.P.L.R. 5015(a)(1) before first having resolved the jurisdictional 

question under C.P.L.R. 5015(a)(4), which alone required vacatur); 

Mayers v. Cadman Towers, Inc., 89 A.D.2d 844, 845, 453 N.Y.S.2d 25, 26 

(2d Dep’t 1985) (“Special Term thus could not properly rule on the 

excusable nature of defendant’s default until it had determined the 

jurisdictional question.”).  The Third Department has explained:  “the 

issue of whether a defendant has a meritorious defense is irrelevant to the 

question of whether a judgment should be vacated for lack of jurisdiction.”  

Ariowitsch v. Johnson, 114 A.D.2d 184, 185-86, 498 N.Y.S.2d 891, 893 

(3d Dep’t 1986); accord Chase Manhattan Bank, N.A. v. Carlson, 113 

A.D.2d 734, 735, 493 N.Y.S.2d 339, 340 (2d Dep’t 1985); see Shaw v. 

Shaw, 97 A.D.2d 403, 404, 467 N.Y.S.2d 231, 233 (2d Dep’t 1983) (“The 

existence of a meritorious defense only becomes significant in 

determining whether to open a default once it is clear that service has 

properly been made.”). 

iii. Similarly, the statute clearly imposes no time limit on a motion based 

on lack of jurisdiction, and cases hold that where jurisdiction was lacking, 
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the judgment was a nullity from the beginning and the defendant was “free 

to ‘ignore the judgment, resist it or assert its invalidity at any and all 

times’.”  Ross v. Eveready Ins. Co., 156 A.D.2d 657, 657, 549 N.Y.S.2d 

151, 152 (2d Dep’t 1989) (quoting McMullen v. Armone, 79 A.D.2d 496, 

499, 437 N.Y.S.2d 373, 375 (2d Dep’t 1981)); see State of N.Y. Higher 

Educ. Servs. Corp. v. Sparozic, 35 A.D.3d 1069, 1070, 826 N.Y.S.2d 493, 

494 (3d Dep’t 2006) (“defendant’s argument that the judgment is a nullity 

because personal jurisdiction was never obtained over her must be 

entertained even at this late juncture” more than 20 years after entry of 

judgment); Onondaga County Dep’t of Soc. Servs. ex rel. Patricia L. v. 

Junior L.C., 296 A.D.2d 845, 744 N.Y.S.2d 788 (4th Dep’t 2002) 

(reversing denial of motion to vacate nine-year-old default judgment); 10-

5015 Oscar G. Chase, New York Civil Practice:  CPLR para. 5015.16 

(“There is no time limitation in the case of a judgment that is void for lack 

of jurisdiction.”); see also Berlin v. Sordillo, 179 A.D.2d 717, 720, 578 

N.Y.S.2d 617, 619 (2d Dep’t 1992) (laches is no defense to vacatur of 

default judgment void for lack of jurisdiction); Federal Nat’l Mortgage 

Ass’n v. Rick Mar Constr. Corp., 138 Misc. 2d 316, 317-20, 523 N.Y.S.2d 

963, 964-66 (Sup. Ct. Kings County 1988) (same); 10-5015 Oscar G. 

Chase, New York Civil Practice:  CPLR para. 5015.16 (“There is no time 

limitation in the case of a judgment that is void for lack of jurisdiction.”). 

iv. Creditors also often raise other “red herring” arguments, such as that 

the Plaintiff “substantially complied” with the C.P.L.R. on service, or that 

the Defendant, even if not properly served, had “actual notice” of the 

existence of the lawsuit.  These are totally irrelevant points as the Court 

can only obtain jurisdiction through proper service and has no choice but 

to vacate in the absence of jurisdiction.  .E.g., Saxon Mortgage Servs., Inc. 

v. Bell, 63 A.D.3d 1029, 1029, 880 N.Y.S.2d 573, 573 (2d Dep’t 2009).  It 

is well established that, “[i]n a challenge to service of process, the fact that 

a defendant has received prompt notice of the action is of no moment . . . . 

Notice received by means other than those authorized by statute does not 

bring a defendant within the jurisdiction of the court.”  Hartloff v. 

Hartloff, 296 A.D.2d 849, 850, 745 N.Y.S.2d 363, 364 (4th Dep’t 2002); 

see also Parker v. Mack, 61 N.Y.2d 114, 118-19, 472 N.Y.S.2d 882, 884, 

460 N.E.2d 1316, 1318 (1984).  And service at an improper location 

cannot vest the Court with jurisdiction even if the Plaintiff used the utmost 

diligence in trying, but failing, to properly serve the Defendant.  Burkhardt 

v. Cuccuzza, 81 A.D.2d 821, 823, 438 N.Y.S.2d 594, 595 (2d Dep’t 1981). 

v. Plaintiffs will also often ask that the Court impose conditions on 

vacatur for lack of jurisdiction, such as payment of a bond.  This is 

patently improper.  Where jurisdiction is lacking the Court simply has no 

power to impose any condition whatsoever on its vacatur.  See Gager v. 

Page 4 of 137



Page 4 of 31 

White, 53 N.Y.2d 475, 487, 442 N.Y.S.2d 463, 468, 425 N.E.2d 851, 856 

(1981) (where jurisdiction is lacking, “there just is no power to condition 

the dismissal”); Hitchcock, 151 A.D.2d at 839, 542 N.Y.S.2d at 815 (“On 

a motion to vacate a judgment upon the ground of lack of jurisdiction 

pursuant to CPLR 5015(a)(4), the court is required to vacate the judgment 

absolutely and may not impose terms or conditions upon the vacatur.”); 

McMullen v. Arnone, 79 A.D.2d 496, 499, 437 N.Y.S.2d 373, 375-76 (2d 

Dep’t 1981) (“On a motion to vacate such a judgment for want of 

jurisdiction, the court, upon finding as in the instant case that service of 

process was not made, must vacate the judgment absolutely, and may not 

impose terms or conditions upon the vacatur.”; reversing Supreme Court’s 

order that vacated default on condition that judgment stand as security 

pending resolution of merits). 

vi. Background – Prevalence of “Sewer Service” 

a) So-called "sewer service" has long been a well-known 

phenomenon in consumer matters, disproportionately affecting the 

urban poor.  See, e.g., Congress of Racial Equality Legal 

Department, Default Judgments in the New York County Civil 

Court (1965); James T. Ellis, Sewer Service and Confessed 

Judgments:  New Protection for Low-Income Consumers, 6 Harv. 

C.R.-C.L. L. Rev. 414 (1971) (discussing several federal criminal 

indictments of process servers for violating defendants' civil rights 

through sewer service); Stephen L. Dreyfuss, Due Process Denied:  

Consumer Default Judgments in New York City, 10 Colum. J. L. & 

Soc. Probs. 370 (1974) (same); New York Hous. Auth. v. Fountain, 

172 Misc. 2d 784 n.9, 792 n.9, 660 N.Y.S.2d 247 n.9, 253 n.9 

(N.Y.C. Civ. Ct. 1997) (discussing continued prevalence of “sewer 

service”); MFY Legal Services, Inc., Justice Disserved:  A 

Preliminary Analysis of the Exceptionally Low Appearance Rate 

by Defendants in Lawsuits Filed in the Civil Court of the City of 

New York, June 2008 (same); Debt Deception:  How Debt Buyers 

Abuse the Legal System to Prey on Lower-Income New Yorkers, 

May 2010, at 6 (same). 

vii. Threshold Issues for Any Service 

a) Some process servers are known to have systematically 

fabricated affidavits of service, e.g. American Legal Process, We 

Serve It For You Process Serving.  It can be useful to Google the 

company name, and search the NY Attorney General and NYC 

Department of Consumer Affairs websites. 

b) Process served on a Sunday is a nullity (check a calendar!).  

N.Y. Gen. Bus. Law § 11.  Process served on a nonexistent day 

such as April 31 should probably also be treated as a nullity. 
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viii. Challenging CPLR 308(1) Service 

a) Service claimed under C.P.L.R. 308(1) (hand delivery directly 

to the Defendant) is, for obvious reasons, the most difficult to 

challenge.  Look for discrepancies in the affidavit of service:  a 

description that clearly does not match the Defendant; a vague 

description combined with other proof that the Defendant was not 

present (e.g. stamps in passport, employer records) or that the 

assertion they were present is inherently questionable (e.g. claimed 

individual service but at defunct address where the person would 

have no reason to be present).  The description may match 

someone else at the location who was served - this is not proper 

service. 

ix. Challenging CPLR 308(2) Service 

a) C.P.L.R. 308(2) "substitute" service requires service at a proper 

location on a proper substitute, combined with timely mailing to a 

last known address and filing of the affidavit of service.  It is often 

subject to challenge.  Furthermore, nowadays C.P.L.R. 308(2) 

service on a fabricated substitute is probably the most common 

form of sewer service. 

b) Nonexistent Substitute 

1) Process servers sometimes swear to have served a 

fictional person.  For example, a defendant who lives alone 

in an apartment or house will find that the affidavit states 

that “Jane Doe” his “Co-Tenant” or “Relative” was served.  

Or a defendant named John Smith may find that, allegedly, 

“Rebecca Smith,” his nonexistent “Relative,” was served.  

Often what is really happening is that the server left the 

papers in the door or on the porch but claimed substitute 

service instead of affixing because he or she did not have 

sufficient service attempts. 

2) This is nefarious because it is difficult to prove a 

negative.  In addition to the defendant’s affidavit, submit 

affidavits of the landlord, neighbors, or other tenants of the 

building stating that there is no such “Co-Tenant” or 

"Relative," no such person was present at all on the day in 

question or ever, and the description matches nobody they 

have seen at the property.  Where an alleged “Relative” 

received service, submit affidavits of actual relatives to the 

effect that no relative of that name or fitting the description 

exists.  It is probably not enough to just submit a 

Defendant's affidavit stating that no relative was residing at 

the property.  Roberts v. Anka, 45 A.D.3d 752, 846 
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N.Y.S.2d 280 (2d Dep't 2007) (motion denied because this 

was a mere conclusory denial insufficient to rebut the 

affidavit of service). 

c) Improper Substitute 

1) To be adequate substitute service under C.P.L.R. 308(2), 

the substitute served must be of “suitable age and 

discretion.”  “Suitable age” is not present where a small 

child is served, but there is no rule against serving a minor 

and service has been approved on teenagers, the question 

being whether the child is mature enough to understand the 

importance of transmitting court papers.  MacGregor v. 

Piontkowski, 13 A.D.2d 263, 518 N.Y.S.2d 820 (2d Dep't 

1987) (plaintiff failed to sustain burden at traverse hearing 

to prove that 8- and 13-year old children were of "suitable 

age and discretion"); Wells Fargo Bank Minn. v. Roman, 

Index No. 12086/04, 2006 N.Y. Misc. LEXIS 110 (Sup. Ct. 

Richmond County Jan. 11, 2006) (youngest person ever 

declared suitable substitute was 12 years old; holding 10-

year old not of sufficient age for 308(2) service). 

2) A sufficient substitute should be capable of 

understanding the situation and requirement to transmit 

papers.  Some factors could obviously refute this, such as a 

mental disorder.  It has also been held that inability to 

understand English may support a finding that suitable 

discretion was lacking.  Nuez v. Diaz, 101 Misc. 2d 399, 

406, 421 N.Y.S.2d 770, 774 (Sup. Ct. Monroe County 

1979). 

3) Beyond sufficient maturity and understanding, “suitable 

discretion” further requires that the person to whom process 

is delivered have a relationship of sufficient trust with the 

Defendant that he or she would be expected to deliver legal 

process to him or her.  See 50 Court St. Assocs. v. 

Mendelson & Mendelson, 151 Misc. 2d 87, 90, 572 

N.Y.S.2d 997, 998-99 (N.Y.C. Civ. Ct. 1991) (“Suitable 

discretion” requires that “the nature of [the substitute’s] 

relationship with the person to be served makes it more 

likely than not that they will deliver process to the named 

party.  In applying this principle, the courts search for 

indications that the person served can be counted on to 

inform the named party of the proceeding.”). 

4) Thus, if the defendant does not know or has only a 

tangential relationship with the person served, such as if 
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process is delivered to a workman doing work in the same 

apartment building, service is not proper.  See, e.g., 

Pickman Brokerage v. Bevona, 184 A.D.2d 226, 226, 584 

N.Y.S.2d 807, 807 (1st Dep’t 1992) (building porter not of 

“suitable age and discretion” under C.P.L.R. 308(2)).  

Moreover, even with a strong relationship between the 

defendant and the person receiving service, if the 

relationship is adverse, such as between estranged spouses, 

service may be held improper because trust was lacking.  

See N.Y. v. Chem. Bank, 122 Misc. 2d 104, 470 N.Y.S.2d 

280 (Sup. Ct. N.Y. County 1983) (substitute service on 

husband did not confer jurisdiction on wife because the two 

had adverse interests in the matter); Home Props., L.P. v. 

Kalter, 24 Misc. 3d 391, 876 N.Y.S.2d 623 (Dist. Ct. 

Nassau County 2009) (one spouse could not be substitute 

served for the other where an order of protection kept them 

from communicating). 

d) Improper Location 

1) To be proper service under C.P.L.R. 308(2), service must 

have been accomplished at the “actual place of business, 

dwelling place, or usual place of abode” of the Defendant.  

Even if a proper substitute was served, if the location was 

improper, there is no jurisdiction over the Defendant. 

2) A “last known residence” is not the same thing as a 

“dwelling place or usual place of abode.”  It is very 

common for service to be made at the last address on file 

with the creditor, even if the Defendant has long since 

moved from that address.  See, e.g., Federal Home Loan 

Mortgage Corp. v. Venticinque, 230 A.D.2d 412, 413, 

658 N.Y.S.2d 689, 690 (2d Dep’t 1997) (where defendant 

moved out of prior residence two years earlier, never to 

return, her new residence has become her “usual place of 

abode,” and substitute service at the former residence is 

invalid). 

3) The closer calls come when the Defendant continues to 

have some connection to the former address, but no longer 

resides there.  The Court of Appeals held in Feinstein v. 

Bergner, 48 N.Y.2d 234, 239 n.3, 422 N.Y.S.2d 356, 358 

n.3, 397 N.E.2d 1161, 1163 n.3 (1979), that process served 

at the defendant’s “last known residence” was invalid 

absent evidence of the defendant’s continuing “permanent 

and stable” presence at that former residence.  There the 
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defendant had moved from his parent’s house to his own 

residence more than a year before service was putatively 

made at his parents’ house.  The Court held that jurisdiction 

was lacking and the judgment had to be vacated.  Id. at 241, 

422 N.Y.S.2d at 359-60, 397 N.E.2d at 1164. 

4) Where the Defendant owns, but does not reside in, the 

property where service was made, the service is improper.  

Indeed, the Fourth Department reversed denial of a motion 

to vacate where the defendant owned, but rented out and 

did not reside in, the property where plaintiff made 

substitute service.  Fulton Sav. Bank v. Rebeor, 175 A.D.2d 

580, 580, 572 N.Y.S.2d 245, 245 (4th Dep’t 1991) (“The 

record reveals that defendant leased his residence to tenants 

two months prior to any attempt to serve him there and that 

he was not residing there on the date the process server 

attempted substituted service.”).  Under such 

circumstances, affidavits of the new tenants and their leases 

might be submitted. 

5) You should collect as much evidence as possible of the 

person's actual address at the time of service and, if 

applicable, of when the person moved from the service 

address (e.g. leases, deeds, mortgage documents, utility 

bills or other mail addressed to the Defendant, as well as 

affidavits of family members or people living at the former 

and current addresses). 

e) Improper Follow Up Mailing 

1) The mailing under either C.P.L.R. 308(2) or (4) must be 

made to the Defendant’s “last known address.”  Failure to 

do so is a jurisdictional defect.  See, e.g., Foster v. Cranin, 

180 A.D.2d 712, 712-13, 579 N.Y.S.2d 742, 742 (2d Dep’t 

1992) (service not proper where mailing was to incorrect 

address).  Furthermore, the mailing and service must be 

made within 20 days of each other and failure to do so is a 

jurisdictional defect.  R.L.C. Investors, Inc. v. Zabski, 

109 A.D.2d 1053, 487 N.Y.S.2d 201 (4th Dep’t 1985) 

2) The mailing requirement of C.P.L.R. 308(2) is to be 

“strictly construed” and thus must be strictly complied 

with.  See, e.g., Booth v. Lipton, 87 A.D.2d 856, 856-57, 

449 N.Y.S.2d 289, 290 (2d Dep’t 1982) (“[T]his court has 

repeatedly held that the ‘mailing’ requirement of CPLR 308 

(subd 2) is to be strictly construed . . . .”); O’Heaney v. 

O’Heaney, 80 A.D.2d 46, 48, 437 N.Y.S.2d 811, 812-13 

Page 9 of 137



OUTLINE: 

Defending & Assisting Consumers in Debt 

Page 9 of 31 

(4th Dep’t 1981) (“[A] statute which permits service of 

process other than by personal service must be strictly 

construed and faithfully followed.”). 

3) Where the Plaintiff made some error in addressing the 

mailing, but asserts that the mailing would have been 

delivered notwithstanding the error, it is not sufficient to 

make merely that bald assertion.  Rather, the Plaintiff must 

obtain evidence to this effect from the postal service and 

present it.  Otherwise, a traverse hearing must at the least 

be held.  See U.S. Bank, N.A. v. VanVliet, 24 A.D.3d 906, 

908, 805 N.Y.S.2d 459, 462 (3d Dep’t 2005); Taft v. Lesko, 

182 A.D.2d 1008, 1008-09, 583 N.Y.S.2d 530, 531 (3d 

Dep’t 1992) (finding jurisdiction only after holding traverse 

hearing to take testimony from letter carrier); Brownell v. 

Feingold, 82 A.D.2d 844, 844, 440 N.Y.S.2d 57, 58 (2d 

Dep’t 1981) (relying on affidavit of Postmaster in denying 

motion). 

x. Challenging CPLR 308(4) Service 

a) Insufficient Due Diligence 

1) To be proper service under C.P.L.R. 308(4), affixing may 

be performed only after personal or substitute service under 

C.P.L.R. 308(1) and (2) has been attempted with due 

diligence to no avail.  New York courts rigidly enforce the 

requirement of “due diligence.”  See, e.g., Scott v. 

Knoblock, 204 A.D.2d 299, 300, 611 N.Y.S.2d 265 (2d 

Dep’t 1994); Fulton Sav. Bank v.Rebeor, 175 A.D.2d 580, 

580, 572 N.Y.S.2d 245, 245 (4th Dep’t 1991).  Indeed, the 

“due diligence” requirement must be strictly observed 

because of the reduced likelihood that “nail and mail” 

service will actually be received.  McSorley v. Spear, 50 

A.D.3d 652, 653, 854 N.Y.S.2d 759, 760-61 (2d Dep’t 

2008); State Higher Educ. Servs. Corp. v. Cacia, 235 

A.D.2d 986, 987, 652 N.Y.S.2d 883, 883 (3d Dep’t 1997). 

2) To satisfy the requirement of “due diligence,” the process 

server must attempt personal or substitute service on a 

variety of days and at variety of times, sufficiently to 

render successful service likely regardless of the 

defendant’s habits or schedule.  See, e.g., Austin v. Tri-

County Mem. Hosp., 39 A.D.3d 1223, 1224, 834 N.Y.S.2d 

419, 420 (4th Dep’t 2007) (where attempts were on three 

successive weekdays and all during the afternoon, “due 

diligence” not shown); Leviton, 56 A.D.3d at 732, 868 

Page 10 of 137



Page 10 of 31 

N.Y.S.2d at 127 (“due diligence” lacking where all three 

attempts at service were during working hours on various 

weekdays); Smith v. Wilson, 130 A.D.2d 821, 515 N.Y.S.2d 

146 (2d Dep't 1987) (due diligence lacking where all 

attempts were on weekdays, none on weekends, two of 

three during working hours, and no attempt made to inquire 

regarding schedule or other locations for service). 

3) As a general matter, where three attempts at service are 

made on consecutive permissible service days, all during 

business hours, this will not be sufficient due diligence 

unless the process server made some inquiry that suggested 

the defendant would be home at those times.  See Austin, 

39 A.D.3d at 1224, 834 N.Y.S.2d at 420.  In Austin, the 

attempts at service took place on a Friday and the following 

Monday and Tuesday, all during working hours.  Id.  The 

court held that this did not make out the required due 

diligence.  Cf, e.g., Hanover New England v. MacDougall, 

202 A.D.2d 724, 725, 608 N.Y.S.2d 561, 562 (3d Dep’t 

1994) (due diligence shown when process server attempted 

both early morning and early evening service, and spoke 

with neighbor to ascertain defendant’s schedule); New York 

State Higher Educ. Servs. Corp. v. Upshur, 252 A.D.2d 

333, 337, 686 N.Y.S.2d 233, 235 (3d Dep’t 1999) (due 

diligence shown where process server attempted service on 

two weekdays and Saturday, in early morning, mid-day, 

and early evening, and spoke with a neighbor to ascertain 

defendant’s schedule). 

4) Courts have reached different conclusions over the 

significance of attempts at service being made on a holiday 

or weekend.  Some courts reason that people are most 

likely to be home then, others note that people are most 

likely to be out of town or recreating away from home then.  

Where the only attempts at service occurred either on a 

holiday weekend or during weekday working hours, some 

courts have found “due diligence” to be lacking.  Scott v. 

Knoblock, 204 A.D.2d 299, 300, 611 N.Y.S.2d 265, 265 

(2d Dep’t 1994); Faculty Practice Plan of Long Island 

Jewish Med. Ctr. v. Guarneri, 13 Misc. 3d 302, 304-05, 

822 N.Y.S.2d 389, 391 (N.Y.C. Civ. Ct. 2006) (“[T]he 

process server’s attempts to serve the defendant during 

business hours and on a holiday weekend, the absence of 

any effort or inquiry as to whether defendant was employed 
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or the location of his place of employment, and the 

resulting lack of an attempt to serve defendant at his place 

of employment clearly demonstrate a lack of the exercise of 

due diligence.”); see also Walker v. Manning, 209 A.D.2d 

691, 691-92, 619 N.Y.S.2d 137, 138 (2d Dep’t 1994) 

(vacating judgment where, inter alia, one of three attempts 

at service was during holiday weekend and another was 

during weekday working hours).  But compare Dunleavy v. 

Moya, 237 A.D.2d 176, 655 N.Y.S.2d 371 (1st Dep't 1997), 

where the court found due diligence shown where all 

attempts at service were made on consecutive days over the 

same holiday weekend (though at various times).  Cf. also, 

e.g., New York State Higher Educ. Servs. Corp. v. Upshur, 

252 A.D.2d 333, 337, 686 N.Y.S.2d 233, 235 (3d Dep’t 

1999) (due diligence shown where process server attempted 

service on two weekdays and Saturday, in early morning, 

mid-day, and early evening, and spoke with a neighbor to 

ascertain defendant’s schedule). 

5) Cases (primarily in the Second and Fourth Departments 

and not in the First) also hold that the process server should 

attempt, through inquiry of neighbors or otherwise, to 

obtain information about the defendant’s habits and 

schedule so as to enable him or her to target a time to 

attempt service where success is probable.  See Rebeor, 175 

A.D.2d at 580, 572 N.Y.S.2d at 245 (because process 

server “fail[ed] to make any inquiry of neighbors or others 

regarding defendant’s habits and employment” and failed 

to attempt service at defendant’s place of business, process 

server “did not exercise due diligence in attempting to 

serve defendant”). 

6) There is authority holding that due diligence is lacking if 

the process server affixes process at a location without 

having looked for the Defendant at other known locations 

where he or she might be found.  Burkhardt, 81 A.D.2d at 

823, 438 N.Y.S.2d at 595 (failure to look for defendant at 

known location where he might be found—his mother’s 

address—rendered service under C.P.L.R. 308(4) improper 

and required that judgment be vacated).  Thus, when a 

Plaintiff or process server does a background check and 

obtains various potential addresses for a Defendant, but 

selects only one at which to attempt service, there may be a 
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strong argument that any subsequent affixing was improper 

because not preceded by due diligence. 

b) Improper Location 

1) As with C.P.L.R. 308(2) service, affixing at a prior, last-

known residence as opposed to a dwelling place or usual 

place of abode is not sufficient to vest the Court with 

jurisdiction.  Commissioners of State Ins. Fund v. 

Khondoker, 55 A.D.3d 525,526, 865 N.Y.S.2d 287, 288 (2d 

Dep’t 2008) (“Since the summons was affixed to the door 

of the defendant’s last known residence rather than his 

usual place of abode, the purported ‘nail and mail’ service 

was ineffective and personal jurisdiction was not acquired 

over the defendant.”); Tetro v. Tizov, 184 A.D.2d 633, 635, 

584 N.Y.S.2d 893, 894 (2d Dep’t 1992); Fulton Sav. Bank 

v. Rebeor, 175 A.D.2d 580, 580, 572 N.Y.S.2d 245, 245 

(4th Dep’t 1991) (reversing denial of motion to vacate 

judgment where “[t]he record reveals that defendant leased 

his residence to tenants two months prior to any attempt to 

serve him there and that he was not residing there on the 

date the process server attempted substituted service”); 

2837 Bailey Corp., 143 A.D.2d at 523, 533 N.Y.S.2d at 35 

(“The term ‘usual place of abode’ may not be equated with 

the ‘last known residence’ of the defendant.”). 

c) Improper Follow Up Mailing 

1) Same as 308(2), see above. 

d) Nonadhesive Affixing 

1) Process must actually be affixed, i.e. nailed, taped, or 

otherwise attached by an adhesive device.   It is a 

jurisdictional defect if it is found wedged into the door or 

between the doorway and door, etc..  PacAmOr Bearings, 

Inc. v. Foley, 92 A.D.2d 959, 460 N.Y.S.2d 662 (3d Dep't 

1983); Moran v. Harting, 161 Misc. 2d 728, 615 N.Y.S.2d 

225 (Sup. Ct. Westchester County 1994). 

xi. Traverse Hearings 

a) When Vacatur Must Be Granted without a Traverse Hearing 

1) Where the papers alone leave no question that proper 

service did not occur, such as if the affidavit of service on 

its face does not make out adequate “due diligence,” the 

judgment should be vacated on the papers alone, and it 

would be error to order a hearing.  Schwarz v. Margie, 62 

A.D.3d 780, 781, 878 N.Y.S.2d 459, 460 (2d Dep’t 2009); 
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Leviton v. Unger, 56 A.D.3d 731, 732, 868 N.Y.S.2d 126, 

127 (2d Cir. 2008). 

b) When a Traverse Hearing Must Be Held 

1) Where the Defendant and his or her witnesses have 

specifically (i.e. not just a conclusory statement) refuted 

material information in the affidavit of service, placing 

facts affecting the sufficiency of service in dispute, it would 

be error to deny the motion without at the least holding a 

traverse hearing.  See Bart-Rich Enters., Inc. v. Boyce-

Canandaigua, Inc., 8 A.D.3d 1119, 1120, 776 N.Y.S.2d 

818, 819 (4th Dep’t 2004) (“[T]he court ‘improperly 

resolved the issue of service of process on the basis of 

conflicting affidavits when a traverse hearing was 

required.’” (quoting Ananda Capital P’s, Inc. v. Stav Elec. 

Sys. (1994) Ltd., 301 A.D.2d 430, 430, 763 N.Y.S.2d 488, 

489 (1st Dep’t 2003))); see also 650 Fifth Ave. Co. v. 

Travers Jewelry Corp., Index No. L&T 75766/10, 2010 

N.Y. Misc. LEXIS 5165, at *9-10 (N.Y.C. Civ. Ct. Oct. 21, 

2010) (“To warrant a traverse hearing when the process 

server’s affidavit contains the elements of proper service, 

the rebutting affidavit must specifically contradict 

something contained in the process server’s affidavit.”); 

LePatner & Assocs. v. Horowitz, 24 Misc. 3d 187, 192, 882 

N.Y.S.2d 829, 833-34 (Sup. Ct. N.Y. County 2009) 

(traverse hearing held where defendant asserted that at time 

of purported service defendant was at home and wife 

supposedly served as substitute was at work and not at 

home; holding “these specific denials of receipt of service . 

. . raised issues of fact regarding the validity of service 

requiring a traverse hearing”). 

c) Traverse Hearing Procedure 

1) Burden of Proof on Plaintiff 

(a) At a traverse hearing, the Plaintiff bears the 

burden to prove by a preponderance of the credible 

evidence that service was, in fact, made.  See 

Chaudry Constr. Corp. v. James G. Kalpakis & 

Assocs., 60 A.D.3d 544, 544, 875 N.Y.S.2d 78, 79 

(1st Dep’t 2009); Continental Hosts, Ltd. v. Levine, 

170 A.D.2d 430, 430, 565 N.Y.S.2d 222, 222 (2d 

Dep’t 1991); Stanton v. Velis, 172 A.D.2d 415, 415, 

568 N.Y.S.2d 789, 789 (1st Dep’t 1991); Frankel v. 

Schilling, 149 A.D.2d 657, 659, 540 N.Y.S.2d 469, 
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470-71 (2d Dep’t 1989); Kulpa v. Jackson, 3 Misc. 

3d 227, 324, 773 N.Y.S.2d 235, 241 (Sup. Ct. 

Oneida County 2004); Master Navigation Co. v. 

Great Circle Shipping Corp., 86 Misc. 2d 829, 830, 

383 N.Y.S.2d 826, 827 (N.Y.C. Civ. Ct. 1976). 

2) Affidavit of Service Generally Inadmissible 

(a) Absent very limited exceptions, the 

Plaintiff may not rely on the affidavit of service to 

bear any part of its burden at the hearing, but rather 

must present live witness testimony from its process 

server.  CPLR 4531 (affidavit of service admissible 

only if process server is "dead, mentally ill or 

cannot be compelled with due diligence to attend"); 

Gordon v. Nemeroff Realty Corp., 139 A.D.2d 492, 

492-93, 526 N.Y.S.2d 595, 596 (2d Dep't 1988). 

b. Other Jurisdictional Defects 

i. Noncompliance with CPLR 3215 

a) Jurisdictional or Nonjurisdictional Nature of Defect 

1) For a long time courts outside the Second Department 

held that defects in the "proof" of facts submitted to comply 

with CPLR 3215(f) were jurisdictional in nature, requiring 

vacatur of judgment and restoration of the action to the 

calendar for an answer to be served.  However, the Court of 

Appeals in Manhattan Telecomms. Corp. v. H & A 

Locksmith, Inc., 21 N.Y.3d 200 (2013),  held that this was 

not a jurisdictional defect (siding with the Second 

Department).  This is thus no longer a basis to vacate and 

obtain permission to answer. 

b) Not in Default 

1) C.P.L.R. 3215(a) permits entry of a default judgment 

where “a defendant has failed to appear, plead or proceed 

to trial of an action reached and called for trial, or when the 

court orders a dismissal for any other neglect to proceed.”  

If the Defendant did not fail to appear, plead or proceed, 

and so was not actually in default, then the Court lacked 

jurisdiction to enter a default judgment under C.P.L.R. 

3215.  Cooper Lumber Co. v. Masone, 286 A.D. 879, 879, 

142 N.Y.S.2d 562, 563 (2d Dep't 1955) (where default 

judgment entered before time to answer had expired, "the 

clerk acted without jurisdiction, [and so] the judgment 

rendered herein is void."); see also Geer, Du Bois & Co. v. 

O.M. Scott & Sons Co., 25 A.D.2d 423, 423, 266 N.Y.S.2d 
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580, 582 (1st Dep't 1966) (where judgment is not 

"encompassed by [CPLR 3215(a)], . . . the Clerk is without 

power to act" and so "the judgment thus entered was a 

nullity and the application to vacate the judgment and open 

the default should have been granted unconditionally.").  

Manhattan Telecom. is focused only on the 3215(f) issue 

and does not appear to modify this longstanding rule. 

2) A Defendant who serves an answer that is timely or, if 

untimely, is not rejected, is not in default.  With pro se 

litigants, courts are liberal in construing what constitutes an 

"answer."  For example, where a defendant sends a letter to 

Plaintiff’s counsel or the court that suggests a pro se 

litigant’s perhaps inartful attempt to comply with the 

obligations imposed by service of the summons, such a 

letter absolutely must be treated as an answer.  Meyer v. A 

& B America, Ltd., 160 A.D.2d 688, 688, 553 N.Y.S.2d 

462, 463 (2d Dep’t 1990) (letter must be treated as answer 

where it was the defendant’s “pro se attempt to participate 

in the action.”). 

3) A Defendant who misses the deadline to answer may still 

not be held in default if the Plaintiff retained, and failed to 

timely reject, the late answer.  "Physical retention of a 

pleading for an extended period of time will almost 

invariably constitute a waiver of its late service.”  Minogue 

v. Monette, 138 A.D.2d 851, 852, 525 N.Y.S.2d 961, 962 

(3d Dep’t 1988) (holding Plaintiff waived the right to reject 

a late-filed Answer by waiting 45 days to provide written 

notice of its rejection; collecting authorities); see also 

Wittlin v. Schapiro’s Wine Co., 178 A.D.2d 160, 576 

N.Y.S.2d 580 (1st Dep’t 1991) (following Minogue).  As 

little as three weeks has been held long enough that 

retention of the late answer for this period waived the right 

to hold the Defendant in default.  Ruppert v. Ruppert, 192 

A.D.2d 925, 926, 597 N.Y.S.2d 196, 197-98 (3d Dep’t 

1993) (retention of the answer for “three weeks” (i.e., 21 

days) “constituted a waiver of any objection to the late 

service of the answer.”); see also Lehrer McGovern Bovis, 

Inc. v. Component Assembly Sys., Inc., 266 A.D.2d 94, 95, 

698 N.Y.S.2d 648, 649 (1st Dep’t 1999) (five weeks 

retention waived right to hold defendant in default). 

ii. Subject Matter Jurisdiction 

Page 16 of 137



Page 16 of 31 

a) A judgment must be set aside unconditionally where the court 

lacked subject matter jurisdiction to render it.  See Editorial 

Photocolor Archives, Inc. v. Granger Collection, 61 N.Y.2d 517, 

523, 474 N.Y.S.2d 964, 967, 463 N.E.2d 365, 368 (1984); 10-5015 

Oscar G. Chase, New York Civil Practice:  CPLR para. 5015.10 

(“A judgment or order must also be vacated unconditionally on 

motion if the issuing court lacked jurisdiction over the subject 

matter of the action.”). 

b) This is rare to see in a consumer credit context.  A complaint 

may fall outside the jurisdiction set forth in a court's governing Act 

(the Uniform City Court Act or New York City Civil Court Act, 

for example).  For example, City Courts outside New York City 

lack jurisdiction over claims exceeding $15,000.  UCCA § 202.  

The venue provision, UCCA § 213, provides an affirmative 

defense where neither party has a residence, employment, or office 

in the City, or residence in a contiguous town, but the statute 

provides that is not a jurisdictional defect that deprives the court of 

power to act but, rather, is a defense subject to waiver if not pled or 

asserted by motion. 

c) Specific venue rules applicable to actions on consumer debts are 

best read as limiting New York courts’ subject matter jurisdiction.  

C.P.L.R. 503(f) provides that in an action arising out of a 

consumer credit transaction where the alleged debtor is a 

defendant, venue is proper only in the defendant’s county of 

residence, if the defendant resides within New York State.  That 

this venue defect is actually jurisdictional is made clear by 

C.P.L.R. 513, which provides that the clerk of court is required to 

reject, and not accept for filing, a summons and complaint where 

that filing would violate the venue provision of C.P.L.R. 503(f).  

See 3-513 David L. Ferstendig, New York Civil Practice: CPLR 

para. 513.00 (“Absent the enactment of CPLR 513, were venue 

incorrectly designated in an action arising out of a consumer credit 

transaction, the defendant would have been required to undergo the 

trouble and expense of making an appearance to contest the 

propriety of the stated venue.  Such a result would frustrate the 

policy objectives of CPLR 503(f), especially if the plaintiff 

improperly brought suit in a county far removed from the 

consumer’s place of residence.” (internal citation omitted)).  The 

mandatory language of the statute (filing “shall” be rejected) 

indicates that the rule actually goes to the court’s subject-matter 

jurisdiction.  As the Court of Appeals has explained, subject-matter 

jurisdiction is lacking in circumstances where the Legislature has 
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declared that a specific court cannot entertain an action.  Lacks v. 

Lacks, 41 N.Y.2d 71, 75, 390 N.Y.S.2d 875, 878, 359 N.E.2d 384, 

387 (1976) (construing Thrasher v. United States, 19 N.Y.2d 159, 

278 N.Y.S.2d 793, 225 N.E.2d 503 (1967)). 

d) The rejection requirement applies where the summons on its 

face fails to comply with the venue provision for consumer credit 

transactions.  This is especially likely to happen near county 

borders when either a Town or Village spans two counties or 

where postal mailing addresses use a place name that spans two 

counties.  Even where the violation does not appear on the face of 

the summons (because an incorrect address, within the county of 

filing, is given for the defendant), subject matter jurisdiction may 

be present, but courts have held that the statute requires that the 

default be vacated and the defendant allowed to answer.  See 

Empire Nat’l Bank (Bank Americard Division) v. Olori, 87 Misc. 

2d 320, 321, 384 N.Y.S.2d 948, 949 (Sup. Ct. Orange County 

1976) (“The foregoing statute is remedial in nature, and 

vindication of its salutary purpose dictates that defendant be 

relieved of her default and afforded the opportunity to defend the 

action on the merits.”). 

2. Motions to Vacate That Have Time Limits and Require a Defense - CPLR 

5015(a)(1) and 317 

a. Under C.P.L.R. 5015(a)(1), the Court may vacate a default judgment on the 

ground of “excusable default.”  This is especially likely to be available where the 

delay has been brief, the Defendant has substantive defenses, and the Defendant 

has a plausible explanation for the default. 

b. A motion under C.P.L.R. 5015(a)(1) must be brought “within one year after 

service of a copy of the judgment or order with written notice of its entry upon the 

moving party.”  Though commonly described as a "one year from the judgment" 

rule, the actual language depends on when notice of entry was served, which will 

always provide more time than this. 

c. A motion under C.P.L.R. 317 is timely if brought within five years of entry 

of judgment and within one year after the defendant learned of the judgment.   On 

a timely motion, C.P.L.R. 317 permits vacatur of a default judgment “upon a 

finding of the court that [defendant] did not personally receive notice of the 

summons in time to defend and has a meritorious defense.”  As the Fourth 

Department has explained, C.P.L.R. 317’s requirement of a lack of personal 

notice is satisfied any time service was putatively made by means other than hand 

delivery under C.P.L.R. 308(1), such as where substitute service was purportedly 

made.  National Bank of N. N.Y. v. Grasso, 79 A.D.2d 871, 871, 434 N.Y.S.2d 

553, 554 (4th Dep’t 1980) (“Personal delivery means ‘in-hand delivery’ and a 
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default judgment based upon any other form of service of the summons is subject 

to the ameliorative provisions of CPLR 317.” (internal citation omitted)). 

d. Both CPLR 5015(a)(1) and 317 require that the Defendant make some 

showing that he or she is prepared to plead a meritorious defense; and a proposed 

answer should be submitted with the motion.  The Defendant does not have to 

prove her defense on the motion to vacate.  Rather, he or she need only raise and 

provide factual allegations in support of a defense that would be meritorious if 

proved.  The proof, if necessary, is to come on defense of the merits of the action 

after vacatur.  See Evolution Impressions, Inc. v. Lewandowski, 59 A.D.3d 1039, 

1040, 873 N.Y.S.2d 405, 406 (4th Dep’t 2009); Chaudry Constr. Corp., 60 

A.D.3d at 544, 875 N.Y.S.2d at 79. 

e. New York courts liberally grant motions to vacate under C.P.L.R. 5015(a)(1) 

and 317 “because of the strong public policy favoring dispositions on the merits . . 

. .”  Home Ins. Co. v. Meyers Parking Sys., Inc., 186 A.D.2d 497, 498, 589 

N.Y.S.2d 322, 323 (1st Dep’t 1992); 10-5015 Oscar G. Chase, New York Civil 

Practice:  CPLR ¶ 5015.02 (“New York courts have always been extremely 

permissive in granting relief from judgments and orders.”). 

f. There are few hard and fast rules concerning what is and is not a sufficient 

excuse.  The court has broad discretion to make this determination.  Generally, a 

reasonable excuse will be present where the plaintiff, its counsel, or court 

personnel gave information or advice to the Defendant that led him or her astray 

into believing that answering was not necessary.  Hospitalization covering the 

period of the delay, or much of it.  State v. Kama, 267 A.D.2d 225, 699 N.Y.S.2d 

472 (2d Dep't 1999). 

g. Other situations are less clear cut, and the strength of excuse will be weighed 

against the length of delay and any prejudice to the plaintiff.  Pendency of other 

actions leading to confusion about which had been answered may be an excuse.  

Nemetsky v. Banque Dev. de la Republique du Niger, 59 A.D.2d 527, 397 

N.Y.S.2d 353 (2d Dep't 1977).  Being actively engaged in settlement discussions 

with plaintiff's counsel during the delay, with the latter not seeking to hold the 

defendant in default until discussions broke down, may be a sufficient excuse.  

Emigrant Mort. Co. v. Abbey, Index No. 4199/2010, 2011 N.Y. Misc. LEXIS 

1033 (Sup. Ct. Queens County Mar. 14, 2011).  Under some circumstances, a 

genuine belief that the allegations of the complaint did not relate to the defendant 

may be a reasonable excuse.  Eisenberg v. Gerald R. Michaels, Inc., 58 A.D.2d 

641, 396 N.Y.S.2d 48 (2d Dep't 1977).  Old age and poor health generally may 

excuse a brief delay.  Joshua Assocs. v. Klein, 104 A.D.2d 792, 48- N.Y.S.2d 133 

(2d Dep't 1984). 

h. Lack of actual notice is clearly a sufficient excuse.  Thus where service was 

technically proper and so conferred jurisdiction, the judgment may be reopened 

where the Defendant did nto receive actual notice.  See, e.g., Louis Milona & 

Sons, Inc. v. Marshall, 159 A.D.2d 279, 552 N.Y.S.2d 281 (1st Dep’t 1990); 
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Charmer Indus., Inc. v. 71 Grand Liquor Corp., 128 A.D.2d 825, 513 N.Y.S.2d 

747 (2d Dep’t 1987). 

3. Fraud, Mistake, or Other Misconduct 

a. Under C.P.L.R. 5015(a)(3) a judgment or order may be vacated for “fraud, 

misrepresentation, or other misconduct” of Plaintiff.  One circumstance where this 

provision may certainly be invoked is where the Plaintiff obtains a default 

judgment against a Defendant who has answered.  Plaintiff will inevitably state in 

papers filed with the court that no answer has been served. 

b. Lesser misrepresentations, such as misrepresentations concerning the 

underlying debt or its status, might support vacatur.  If Plaintiff was aware, for 

example, that a debt was created by an identity thief, such a motion could be 

made.  A party’s failure to reveal material information to the Court constitutes 

misconduct justifying vacatur under C.P.L.R. 5015(a)(3).  Oppenheimer v. 

Westcott, 47 N.Y.2d 595, 604, 419 N.Y.S.2d 908, 912, 393 N.E.2d 982, 986 

(1979). 

c. This motion is akin to a 5015(a)(4) motion in that because the judgment was 

a nullity from the beginning, no further showing is required and there is no time 

limit.  Shaw v. Shaw, 97 A.D.2d 404, 403, 467 N.Y.S.2d 231, 234 (2d Dep’t 

1983) (“The court will have no part in enforcing a judgment which was procured 

by a fraud practiced on it. . . . [A] default judgment obtained through extrinsic 

fraud should be vacated without any requirement that the movant show a 

meritorious defense.  Such a judgment is a nullity, irrespective of the question of 

merit." (internal citations omitted)). 

4. Good Cause/Interest of Justice 

a. In addition to grounds expressly enumerated in C.P.L.R. 5015, New York 

courts continue to have the inherent discretionary authority to vacate judgments 

“for sufficient reason, and in the interest of substantial justice.”  Woodson v. 

Mendon Leasing Corp., 100 N.Y.2d 62, 68, 760 N.Y.S.2d 727, 731, 790 N.E.2d 

1156, 1160 (2003). 

b. Courts have (rarely) invoked this proposition to hold that a combination of 

elements none of which alone supported vacatur, taken together, supported 

vacatur.  For example, one court held that where the complaint was legally 

deficient, the default application failed to comply with C.P.L.R. 3215(f), and the 

defendant had colorable defenses, the interests of justice supported vacatur.  

Rodriguez, 2006 N.Y. Misc. LEXIS 1517, at *2. 

5. Other Relief 

a. Stay of Enforcement 

i. It is standard practice to include in the OTSC bringing on a motion to 

vacate a provision staying all proceedings to collect or enforce the 

judgment pending determination of the motion.  Judges have generally 

signed off on these provisions and not applied any heightened scrutiny or 

notice requirements that might accompany a request for a TRO or stay in 
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other circumstances.  Cf. 22 N.Y.C.R.R. § 202.7(f) (presumptively 

requiring advance notice to opposing counsel when seeking a TRO in 

Supreme or County Court). 

b. Restitution 

i. Under C.P.L.R. 5015(d), where a judgment is vacated, the Court may 

order the plaintiff to make restitution of amounts obtained through 

enforcement of the vacated judgment.  Otherwise, the plaintiff would be 

unjustly enriched through retention of moneys collected from the 

defendant without authority or jurisdiction. 

c. Dismissal Where Jurisdiction Lacking 

i. Where there is a jurisdictional defect and vacatur is appropriate under 

C.P.L.R. 5015(a)(4), unless the Plaintiff is still within the 120 day period 

after filing during which service can be made under C.P.L.R. 306-b, the 

complaint should be dismissed for lack of jurisdiction under C.P.L.R. 

3211(a)(8).  See David v. Total Identity Corp., 50 A.D.3d 1484, 1485, 857 

N.Y.S.2d 380, 382 (4th Dep't 2008) (reversing denial of motion to dismiss 

for lack of jurisdiction where corporate defendant not served with process, 

despite defendant's having received notice of the action); Austin v. Tri-

County Memorial Hosp., 39 A.D.3d 1223, 1223-24, 834 N.Y.S.2d 419, 

420 (4th Dep't 2007) (reversing denial of motion to dismiss where service 

under C.P.L.R. 308(4) was not proper because there were not due 

diligence efforts at prior personal or substitute service). 

ii. Thus, courts routinely grant motions to dismiss under C.P.L.R. 

3211(a)(8) in conjunction with vacating a default judgment for lack of 

jurisdiction under C.P.L.R. 5015(a)(4).  See Commissioners of State Ins. 

Fund v. Khondoker, 55 A.D.3d 525, 526, 865 N.Y.S.2d 287, 288 (2d Dep't 

2008) (reversing denial of pro se defendant's motion to vacate and dismiss 

where location of service under C.P.L.R. 308(4) was improper); In Ja Kim 

v. Dong Hee Han, 37 A.D.3d 662, 662, 830 N.Y.S.2d 345, 346 (2d Dep't 

2007) (reversing denial of motion to vacate and dismiss where putative 

service under C.P.L.R. 308(4) done somewhere where defendant had 

never lived). 

d. Deemed Service of Answer 

i. Where the relief sought is restoration of the action to the calendar, 

ask that the proposed answer submitted with the OTSC be deemed filed 

and served, rather than asking that the defendant be given time to answer.  

The latter just imposes another meaningless procedural hurdle on the 

consumer. 
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II. EVALUATING DEFENSES AND PREPARING ANSWERS (See Appendix 2 for Additional 

Materials) 

A. Timing for Filing and Answer 

1. Served Personally 

a. Defendant has 20 days to file an answer if defendant was personally served. 

N.Y. C.P.L.R. §§ 3012(a) (“Service of an answer or reply shall be made within 

twenty days after service of the pleading to which it responds.”). 

b. In City Courts outside New York City, a defendant has 10 days to answer if 

the defendant was personally served.  Uniform City Court Act 402(a).  

2. Served in another manner  

a. Defendant has 30 days if service was by either delivery to a person of 

suitable age and discretion or by nail and mail.  N.Y. C.P.L.R. §§ 3012(c) (“[I]f 

service of the summons and complaint is made pursuant to . . . paragraphs two 

[or] four . . . of section 308 [i.e., “deliver and mail” or “nail and mail”] . . . service 

of an answer shall be made within thirty days after service is complete.”); see also 

N.Y. C.P.L.R. § 308(4) (noting that, for “nail and mail” service, the affixing and 

nailing must be effected within twenty days of each other, that proof of such 

service shall be filed with the clerk within twenty days of either such affixing or 

mailing, whichever is effected later, and that “service shall be complete ten days 

ofter such filing”). 

3. Not served, but received notice 

a. Defendant should go to the clerk’s office at the court at which he or she is 

being sued to obtain the summons and complaint and, if possible, the affidavit of 

service, to determine when the answer or pre-answer motion to dismiss is due. 

B. How to Serve and File the Answer 

1. A copy of the Answer must be served on the plaintiff’s attorneys. 

2. If the litigant is pro se, this can be done by regular mail, with proof of mailing. 

3. The original Answer and proof of service must be filed with the Clerk of the Court. 

C. Substance of the Answer: Responding to Allegations in the Complaint  

1. General Denial 

a. The pro se litigant may mark off “general denial” on the answer form. 

b. If the litigant is represented, the attorney may want to go through each 

paragraph of the complaint and state whether the defendant: 

i. Admits the allegation 

ii. Denies the allegation 

iii. Lacks the knowledge or information sufficient to form a belief as to 

the truth of the allegation.  This has the effect of a denial.   In other words, 

the plaintiff would have to prove any of these allegations if the matter 

went to trial. 

2. No Personal Jurisdiction – Improper Service 

a. N.Y. C.P.L.R. § 308 governs service requirements. 
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b. If service is improper, the defendant can choose to make a pre-answer motion 

(or Order to Show Cause) or file an Answer containing a personal jurisdiction 

defense.  If an Answer is filed, the defendant must then make a motion to dismiss 

the case within 60 days of the Answer or the defense is waived.  N.Y. C.P.L.R. § 

3211 (a)(8),(e). 

c. The defense of lack of personal jurisdiction must be raised in the first 

instance, with the first Answer, or is otherwise waived. 

d. It is also possible for the defendant to file an Answer and a motion to dismiss 

based on lack of personal jurisdiction at the same time.   

3. Identity Theft – Not My Credit Card  

a. It is an affirmative defense that a person being sued did not apply for, receive 

or use the credit card account in question. 

b. New York General Business Law § 514 makes it a statutory defense to a 

claim of credit card use that such use arose out of the unauthorized use of a credit 

card that was not delivered to the defendant or that such use arose after the 

creditor was notified of the unauthorized use. 

c. Sometimes in identity theft/mistaken identity situations, the plaintiff will ask 

the defendant to fill out an “Affidavit of Fraud” so it can confirm that it has the 

wrong person.   It is permissible to have a defendant complete such an affidavit, 

but is advisable that the defendant not include his or her entire social security 

number.  Also, you should consider agreeing to have the defendant fill out the 

affidavit only in exchange for a dismissal with prejudice and a promise not to 

resell the debt. 

4. Mistaken Identity – Similar or Same Name, Different Person 

a. It is an affirmative defense that the person being sued is not the right person, 

for example, someone else with the same name or someone with a similar name 

as the defendant. 

b. N.Y. G.B.L. § 514 applies here as well. 

5. Disputes the Amount of the Debt 

a. A defendant can assert this defense if he or she believes he or she may owe a 

debt to the plaintiff, but the amount being sued for is different than what the 

defendant recalls owing, which is almost always the case. 

b. It is permissible to raise this defense even if the defendant thinks the amount 

being sued on increased because of fees and interest, or if the defendant simply 

does not remember the exact amount of the debt. 

6. No Debtor/Creditor Relationship – No Credit Card/Contract with Plaintiff  

a. This defense only applies if plaintiff is not the original creditor. 

b. More often than not, an “assignee” is suing on an account that it allegedly 

purchased from the original creditor or another assignee.  Where this is the case, 

the litigant can allege that he or she has no relationship with the party filing the 

suit.  At trial, the creditor would be required to prove (with admissible evidence) 

that it purchased the account in question, and therefore has standing to bring suit.  
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c. This is often the strongest defense for defendants in debt buyer cases. If you 

think it is possible that the plaintiff lacks standing, the defendant can assert this as 

a defense and request discovery to prove it. 

7. Plaintiff is Not Licensed by the Department of Consumer Affairs as a Debt 

Collector (For NYC & Buffalo) 

a. N.Y.C. Administrative Code § 20-490 requires every “debt collection 

agency” to be licensed.  Without a license, such an agency cannot lawfully act as 

a debt collection agency. 

b. Buffalo Code § 140.1 requires all collection agencies to obtain a license. 

Without a license, such an agency cannot lawfully act as a debt collection agency. 

8. Plaintiff Does Not Allege its License Number in the Complaint (For NYC) 

a. Under N.Y. C.P.L.R. § 3015(e), a plaintiff required to be licensed by the New 

York City Department of Consumer Affairs “shall allege, as part of the cause of 

action, that plaintiff is duly licensed and shall contain the name and number, if 

any, of such license and the governmental agency which issued such license.” 

b. If it is not, the defendant can use this as an affirmative defense.  However, 

this is curable – which means the court can allow a plaintiff to simply serve a new 

Complaint with the number or to even become licensed while the case is pending. 

9. Statute of Limitations – Claim is Time-Barred 

a. Most credit card and cell phone debt is based in contract law, 

consequently the statute of limitations (“SOL”) generally starts to run from the 

time of the first missed payment by the defendant.
 
 N.Y. C.P.L.R. § 203(a) (2008); 

Benson v. Boston Old Colony Ins. Co., 134 A.D.2d 214 (N.Y.A.D. 1st Dep’t 

1987) (The general rule is that the statute of limitations in an action on a contract 

begins to run at the time of breach of the agreement.) 

b. As a general rule, if a debtor fails to pay and then makes a payment the SOL 

will be revived or start to run again.  Lew Morris Demolition Co. v. Board of 

Education, 40 N.Y.2d 516, 521 (1976) (“In order that a part payment shall have 

the effect of tolling a time-limitation period, under the statute or pursuant to 

contract, it must be shown that there was a payment of a portion of an admitted 

debt, made and accepted as such, accompanied by circumstances amounting to an 

absolute and unqualified acknowledgment by the debtor of more being due, from 

which a promise may be inferred to pay the remainder”). 

c. The statute of limitations can vary tremendously based on the type of debt, 

the underlying contract, and the law of the state under which the cause of action 

accrued.  Often, it can be difficult to tell at the outset of the case what statute of 

limitations applies.  Here are some general guidelines: 

i. In New York State, the cause of action on a breach of contract is six 

years.  CPLR § 213.  Credit card debts may fall into this category, but a 

shorter statute of limitations often applies, as explained below. 
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ii. Contracts for the sale of goods (computers, cars, and some store 

cards) are governed by the UCC, which has a four year statute of 

limitations. U.C.C. § 2-725(1) (2004). 

iii. Cellular telephone contracts may be governed by the 2-year statute of 

limitations contained in the federal Telecommunications Act.  47 USC § 

415(a). 

d. New York State law, C.P.L.R. 202, also provides that when a foreign 

corporation sues a New York State resident on a claim that accrued outside the 

state of New York, courts must apply the foreign state's statute of limitations if it 

bars the claim.   Many credit card companies are located in other states, and many 

of these states have shorter statutes of limitations that would bar the debt. 

Delaware has a three-year statute of limitations on written contract claims. 10 Del. 

C. § 8106 (2008). Debts that accrue to a foreign corporation are deemed to accrue 

in the state where the creditor resides and sustains economic injury.  Portfolio 

Recovery Associates, LLC v. King, 14 N.Y.3d 410, 901 N.Y.S.2d 575 (N.Y. 

2010).  A corporation is said to reside in the state of its principal place of business 

or its state of incorporation. Global Financial Corp. v. Triarc Corp., 93 N.Y.2d 

525, 530, 693 N.Y.S.2d 479, 485 (N.Y. 1999). 

10. This Debt Has Been Discharged In Bankruptcy 

a. If the defendant previously declared bankruptcy and this debt was discharged 

in the bankruptcy, he or she can assert this as a defense. CPLR § 3211(a)(5). 

b. A bankruptcy discharge voids any judgment to the extent that such judgment 

is a determination of the personal liability of the debtor with respect to any debt. 

11 U.S.C. § 524 (a)(1).  

c. It also “operates as an injunction against the commencement or continuation 

of an action, the employment of process, or an act, to collect, recover or offset any 

such debt as a personal liability of the debtor, whether or not discharge of such 

debt is waived.” 11 U.S.C. § 524 (a)(2). 

11. The Collateral (Property) Was Not Sold at a Commercially Reasonable Price 

a. This defense applies where the plaintiff is suing on the deficiency (the 

difference between the amount the bank sold the collateral for and the value of the 

collateral), and the plaintiff failed to sell the item (most commonly a car) at a 

commercially reasonable price. U.C.C. § 9-610. 

b. “Every aspect of a disposition of collateral, including the method, manner, 

time, place, and other terms, must be commercially reasonable.” N.Y. U.C.C. § 9–

610(b). “A disposition of collateral is made in a commercially reasonable manner 

if the disposition is made ... in conformity with reasonable commercial practices 

among dealers in the type of property that was the subject of the disposition.” 

N.Y. U.C.C. § 9–627(b)(3).   

c. When a secured party is seeking a deficiency from the debtor, the secured 

party bears the burden of proving the sale was commercially reasonable. N.Y. 

U.C.C. § 9–626(a)(2). 
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d. “The fact that a greater amount could have been obtained by a . . . disposition 

. . . at a different time or in a different method from that selected by the secured 

party is not of itself sufficient to preclude the secured party from establishing that 

the ... disposition ... was made in a commercially reasonable manner.” N.Y. 

U.C.C. § 9–627(a). 

12. Failure to Provide Proper Notice Before Selling Collateral (Property) 

a. This defense applies where the plaintiff is suing on the deficiency (the 

difference between the amount the bank sold the collateral for and the value of the 

collateral), and the plaintiff failed to provide debtor proper notice before selling 

the collateral (most commonly a car).  

b. N.Y. U.C.C. 9-611 requires a secured party who wishes to dispose of 

collateral under Section 9-610 to send “a reasonable authenticated notification of 

disposition” to the debtor. The notification must be reasonable as to the manner in 

which it is sent, its timeliness, and its content. See also, Sections 9-612 

(timeliness of notification), 9-613 (contents of notification generally), 9-614 

(contents of notification in consumer-goods transactions). 

13. Failure to Mitigate Damages (Plaintiff Did Not Take Reasonable Steps to Limit 

Damages) 

a. A party's failure to make reasonable efforts to minimize its damages may be 

used as a total or partial defense to its requested breach of contract damages. 

b. This defense may apply where a landlord is suing for rent arrears and the 

landlord failed to take reasonable steps to re-let the premises. 

c. However, the Court of Appeals has held that there is no duty to mitigate 

damages, at least in the commercial landlord/tenant context. Holy Properties Ltd., 

L.P. v. Kenneth Cole Prods., Inc., 87 N.Y.2d 130, 133, 661 N.E.2d 694, 696 

(1995) 

d. Courts since then have generally held that a landlord has no duty to mitigate 

damages even in a residential context. See Whitehouse Estates, Inc. v. Post, 173 

Misc.2d 558, 662 N.Y.S.2d 982 (App.Term, 1st Dep’t.1997); Rios v. Carrillo, 53 

A.D.3d 111, 112, 861 N.Y.S.2d 129 (App. Div. 2d Dep’t 2008); Duda v. 

Thompson, 169 Misc. 2d 649, 647 N.Y.S.2d 401 (Sup. Ct. Westchester Cty. 

1996); but cf. 29 Holding Corp. v. Diaz, 3 Misc. 3d 808 (Sup. Ct.  Bronx Cty. 

2004) (“The concept that a landlord can hold a residential tenant hostage to the 

terms of a lease, doing nothing and permitting damages to accrue when leased 

premises are readily marketable, is clearly contrary to common sense, the 

reasonable expectations of the public, and notion of justice and equity.”). 

14. Unjust Enrichment (The Amount Demanded Is Excessive Compared With The 

Original Debt) 

a. This defense applies where a person receives something of value that he or 

she does not deserve, at the expense of someone else.  See Citibank, N.A. v. 

Walker, 12 A.D.3d 480, 481, 787 N.Y.S.2d 48, 50 (App. Div. 2d Dep't 2004).  

This defense might apply where the amount of money demanded in the complaint 
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is much more than the original debt, or where the debtor has already made 

payments that exceed the amount of the original debt. 

15. Violation of the Duty of Good Faith and Fair Dealing 

a. There is a duty of good faith and fair dealing implied in every contract in 

New York. See Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 389, 639 N.Y.S.2d 

977, 979 (1995). If the plaintiff breached the contract it is suing on, it is likely the 

plaintiff also breached its duty of good faith and fair dealing 

16. Unconscionability (The Contract Is Unfair) 

a. This fact-specific defense applies where the formation of a contract is unfair 

or oppressive to one party, or where the actual terms of the contract are extremely 

unfair.  See King v. Fox, 7 N.Y.3d 181, 191, 818 N.Y.S.2d 833, 840 (2006). 

17. Laches (Plaintiff Has Excessively Delayed In Bringing This Lawsuit To My 

Disadvantage) 

a. The laches defense applies if the plaintiff waits an unreasonable amount of 

time before suing a defendant for the claim, even if within the statute of 

limitations, which prejudiced or which affected the defendant negatively in some 

way.  See Saratoga County Chamber of Commerce, Inc. v. Pataki, 100 N.Y.2d 

801, 816, 766 N.Y.S.2d 654, 662 (2003). The mere lapse of time, without a 

showing of prejudice, will not sustain a defense of laches. Id. 

18. Lack of Personal Jurisdiction under Uniform City Court Act § 213 

a. Lack of personal jurisdiction under Uniform City Court Act § 213 applies if 

the defendant does not work in the city where the case was filed and he or she is 

not a resident of that city or (for all counties except Westchester and Nassau 

counties), he or she is not a resident of a town next to that city within the same 

county. 

D. Other Considerations  

1. Defendant Is In The Military  

a. If the person being sued is in the military, the court will stay the proceedings 

or appoint counsel to avoid entry of judgment. NY Mil Law §§ 303, 304; 50 

USCS § 521. 

2. Exempt Income 

a. Whether this is technically a defense is arguable.
 
The wording of 42 U.S.C. § 

407 protects benefits provided under the Social Security Act from being “subject 

to . . . other legal process.”  It is arguable that a collection action is “other legal 

process” and should be discontinued if the court makes a determination that the 

client’s sole source of income is exempt under 42 U.S.C. § 407. 

b. However, if it is true, it is worth putting this in the Answer as “additional 

information.”  Advise the defendant that even if the debt collector wins, it will not 

be able to collect on the judgment as long as the defendant’s source of income 

continues to be exempt.  Be sure to advise defendants that a judgment is valid for 

20 years and that the judgment will affect his or her credit.  Note that the Exempt 

Income Protection Act and federal Treasury Rule protect low-income New 
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Yorkers who subsist on exempt income directly deposited from having their bank 

accounts “frozen.” 

c. Following is a partial list of sources of income that are exempt from most 

collection efforts: 

i. Social Security Benefits (42 U.S.C. § 407) 

ii. Social Security Disability Benefits (SSD) (42 U.S.C. § 407) 

iii. Supplemental Security Income (SSI) (42 U.S.C. § 407)  

iv. Wages of SSI recipients (NY Social Servs. Law § 137-a) 

v. Veterans Benefits (38 U.S.C. § 5301(a))  

vi. Public Assistance (N.Y. Social Services Law § 137(a))  

vii. Wages of Public Assistance recipients (NY Social Servs. Law § 137-

a) 

viii. Workers Compensation Benefits (NY Workers Comp. Law § 33) 

ix. Child Support (CPLR § 5205(d)(3)) 

x. Unemployment Benefits (N.Y. Lab. Law § 595 (2)) 

xi. Maintenance (Alimony) (CPLR § 5205(d)(3)) 

xii. Pensions (CPLR § 5205(c), (d)(1); NYC Admin Code § 13-375). 

E. Counterclaims 

1. Fair Debt Collection Practices Act 

a. There are a number of protections under the FDCPA, which can be found at 

15 U.S.C. § 1692a-1692o. 

i. 15 U.S.C. § 1692c(b):  prohibiting contact with third parties (if a 

litigant’s neighbor, family member, etc. were contacted and informed 

about the litigant’s debt) 

ii. 15 U.S.C. § 1692d:  prohibiting harassment or abuse (threat of 

violence, obscene language, causing telephone to ring incessantly with 

intent to annoy, abuse, harass) 

iii. 15 U.S.C. § 1692e:  prohibiting false, deceptive or misleading 

representations (if the debt is older than six years and the collector sues on 

it, if the collector threatened arrest or imprisonment, false representation 

that documents do not require action) 

b. The court can award actual and statutory damages.  Statutory damages are 

capped at $1,000. 

2. General Business Law § 349 

a. New York General Business Law § 349 states:  “Deceptive acts or practices 

in the conduct of any business, trade or commerce or in the furnishing of any 

service in this state are hereby declared unlawful.” 

b. The litigant can recover actual damages or $50, whichever is greater, or both.  

The court can also triple the damages up to $1000 if it “finds the defendant 

willfully or knowingly violated this section.”  Id.  There is also a provision for 

attorney’s fees. 
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III. LEGAL SERVICES PROGRAMS FOR CONSUMER DEBTORS AND INNOVATIVE 

USE OF TECHNOLOGY (See Appendix 3 for Additional Materials) 

A. Legal Services Programs for Consumer Debtors  

1. CLARO (http://claronyc.org) 

a. The Civil Legal Advice and Resource Office (CLARO) program is a limited, 

legal advice project for unrepresented consumer.  The first program started in 

Brooklyn in 2006, and now operates in Bronx, Erie, Kings, New York, Richmond, 

Queens, and Westchester counties. Volunteer attorneys and volunteer students at 

CLARO respond to the needs of pro se consumers in consumer credit cases by 

advising litigants on self-representation strategies and drafting legal papers for 

them.  The CLARO programs operate through the court, bar associations, 

academic institutions, and legal services organizations. 

2. VLFD 

a. Through the Volunteer Lawyer for a Day (VLFD) program, volunteer 

attorneys provide limited representation for unrepresented consumers in Civil 

Court in Bronx, Kings, New York, and Queens counties in settlement negotiations 

and hearings to vacate default judgments. The program is supervised by on-site 

coordinating attorneys with expertise in consumer law and conducted by the court 

in partnership with New York County Lawyers' Association, New York Legal 

Assistance Group and the Brooklyn Bar Association Volunteer Lawyers Program. 

B. Overview of Technology and Consumer Law 

1. Debt collection is a large volume business in which collectors and attorneys use 

technology to easily send bulk mailings, file cases and collect on judgments en masse.  

The growth of the debt collection and debt buying industries has fueled a corresponding 

explosion in the volume of debt collection litigation, which is overwhelming legal 

services offices and small claims courts across the country.  See, e.g., National Consumer 

Law Center, The Debt Machine: How the Collection Industry Hounds Consumers and 

Overwhelms Courts, 12-16 (July 2010), available at http://www.nclc.org/images/pdf/pr-

reports/debt-machine.pdf; New Economy Project, The Debt Collection Racket in New 

York (June 2013) (hereinafter “Debt Collection Racket”), available at 

http://www.nedap.org/resources/documents/DebtCollectionRacketNY.pdf. 

2. As Chief Judge Lippman said in his 2014 Law Day speech: “in the wake of the 

foreclosure crisis, there is another issue of great importance to the lives of New Yorkers 

that must be addressed by the justice system – that is the adjudication of well over 

100,000 consumer credit lawsuits filed in our state courts every year totaling hundreds of 

millions of dollars.”  Speech, Chief Judge of the State of New York Jonathan Lippman, 

Law Day Remarks: Consumer Credit Reforms, April 30, 2014, at 1-2.  Technology has 

an important role to play in helping to ease this burden on both courts and legal services 

offices, and to connect consumers directly with valuable resources. 

3. Innovative Use of Technology for Pro se Litigants 

a. Consumers who are sued in debt collection cases tend to be disabled and 

unsophisticated and overwhelmingly live in low-income neighborhoods.  See, 
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e.g., Debt Deception at 10 (finding, based on sample of 365 debt buyer lawsuits 

filed in New York City, that 91% of people sued by debt buyers and 95% of 

people with default judgments entered against them lived in low- or moderate-

income communities).  Most consumers cannot afford to hire counsel and are in 

desperate need of pro se assistance.  “It is estimated that, at best, no more than 

twenty percent of low-income New Yorkers' legal needs are met because civil 

legal services providers lack resources to meet their needs. The chronic lack of 

free or low-cost legal services has contributed to a crisis of unrepresented litigants 

in the New York State (NYS) courts.”  Rochelle Klempner, The Case for Court-

Based Document Assembly Programs: A Review of the New York State Court 

System's "DIY" Forms, 41 Fordham Urb. L.J. 1189, 1189 (2014). 

b. Different states have taken different approaches to implementing technology 

solutions to help stretch limited resources and to help the high numbers of 

unrepresented litigants who need assistance.  These solutions range from 

implementing e-filing in Minnesota to creating a statewide online “triage tool” in 

New Mexico.  See James J. Sandman and Glenn Rawdon, Technology Solutions 

to Increased Self-Representation. Legal Services Corporation, 2013.  The area of 

consumer law in particular lends itself to technological solutions, as explained 

more fully below. 

4. Consumer Website (http://lawhelpny.org/consumer) 

a. One simple way to harness technology is to use the Internet to enhance the 

availability and accessibility of resources for pro se litigants.  Because many 

consumer problems, while potentially devastating, are not overly complicated, 

fact sheets and guides can be immensely helpful to consumers.  These resources 

educate consumers about their rights, may prevent problems like identity theft, 

and can assist people with resolving problems.  People in New York struggling 

with consumer problems can visit the dedicated consumer page on lawhelpny.org 

to access consumer rights videos, do-it-yourself forms, guides, and CLARO clinic 

information. 

5. Document Assembly 

a. “Do It Yourself” (DIY) programs, which are online document assembly 

applications help litigants prepare personalized, ready-to-file forms by leading 

them through a series of simple questions.   LawHelp Interactive. New York 

Courts Enhance Access to Justice for Unrepresented Litigants with LawHelp 

Interactive. Case Study, 2011.  “Technology’s exponential growth, its enhanced 

accessibility and its decreasing costs, has made self-help Document Assembly 

Programs an ideal mechanism for serving the unrepresented public. Both access to 

justice and court operations are greatly improved through their use.”  Document 

Assembly Programs Best Practices Guide for Court System Development and 

Implementation Using A2J Author (June 2013) at iii, available at 

http://www.nycourts.gov/ip/nya2j/pdfs/BestPractices_courtsystemdocument_asse

mblyprograms.pdf.  For example, South Carolina standardized and automated 
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court-approved child support modification forms and as a result, is “giving 

parents faster access to the judicial system.” LawHelp Interactive. South Carolina 

Saves Time and Lowers Access Barriers for Parents in Child Support Cases. Case 

Study, 2013. 

6. Document Assembly in New York State 

a. Since it implemented online document services in 2009, the New York State 

Unified Court System has been at the forefront of using DIY programs to generate 

various legal forms for pro se litigants.  The court has developed 24 DIY Form 

programs in various subject areas, including child support, custody, visitation, 

paternity, estates, guardianship, name changes and housing.  See Klempner, 41 

Fordham Urb. L.J. at 1210.   Astonishingly, in 2012, litigants in New York 

created over 100,000 court documents throughout the state from the programs 

available.  Klempner, 41 Fordham Urb. L.J. at 1204. 

7. Consumer Document Assembly Forms in New York 

a. In addition to the court’s DIY Order to Show Cause to Vacate a Default 

Judgment in debt collection cases, MFY and Probono.net have developed user-

friendly and helpful forms for pro se consumers that are tied to early intervention.  

They include: a debt verification letter; debt collection answer; and a demand for 

documents.  “Fillable forms are an improvement over paper forms because they 

furnish the user and the court with a legible and neat finished product.” Klempner, 

41 Fordham Urb. L.J. at 1196. 

b. The online forms are generated based on a person’s personal circumstances, 

and can be tailored to their needs.  For example, the content of the debt 

verification letter is different depending on the consumer’s residence because the 

rules for what is required for verification in New York City are different than the 

rest of the state.  As another example, informing a creditor that one receives 

exempt income might deter continued collection efforts or even a lawsuit.  

Although the court has a useful answer form that includes defenses to check off, 

the DIY Answer form is particularly helpful for pro se litigants because many 

consumers do not understand the defenses listed on the answer form and some do 

not understand they can mark more than one.  Because the program prompts 

certain answers, a pro se litigant can be assured of raising all viable defenses, 

even without consulting an attorney.  In an effort to promote early intervention, 

the tool is structured to generate a demand for documents relevant to the 

consumer’s case with the answer form, along with instructions for what to do next 

with the documents. 

8. Consumer Videos (http://clarovideo.org) 

a. In July 2014, the Feerick Center for Social Justice and New Media Advocacy 

Project, with help from Probono.net and MFY, launched an innovative animated 

video for pro se consumers facing debt collection lawsuits in New York City 

Civil Court.  The video provides information in an engaging and easy-to-

understand multimedia format without legal jargon. The video was designed to be 
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“modular,” meaning that after a short survey, the website generates a series of 

videos that correlate to the stage of the consumer’s case. The videos are intended 

to provide information on a large scale in a non-intimidating way. 

9. Innovative Use of Technology for Advocates 

a. NYC Consumer Debt Defense Website (http://probono.net/ny/consumer) 

i. The NYC Consumer Debt Defense website is another collaboration 

between Pro Bono Net and MFY.  It provides news on developing topics, 

and features a calendar of events, decisions of interest, and podcasts on 

relevant topics, which are accessible to the public.  Portions of the site are 

only accessible to pre-approved consumer advocates, and feature a 

centralized location for practice resources, CLE-approved training videos 

on consumer topics, which are particularly useful for volunteers, and it 

also houses the informative and helpful New York Consumer Law listserv. 

b. Advocate Consumer Forms 

i. Consumer debt clinics, including the CLARO clinics, serve a critical 

role in assisting low-income New Yorkers facing consumer debt litigation, 

with limited resources in the face of growing demand for their services. 

Using technology to generate letters and legal documents for pro se 

litigants can increase capacity to assist consumers who are further along in 

the litigation process or who may be facing more complicated substantive 

or procedural issues.  Rather than reinvent the wheel each time, advocates 

use the program to generate multiple documents; there is a uniformity in 

what is produced; and for advocates or volunteers who may not be as 

familiar with consumer law, there is helpful contextual information along 

the way. Structured court form templates provide a clear structure and 

workflow for generating documents that allows clinics to confidently 

deploy volunteers who may lack the experience of a full-time legal 

services staff attorney.  And because the documents that are generated are 

standardized, they are faster and easier to review. 

ii. The documents that Probono.net and MFY have drafted so far 

include: an Answer, Demand for Documents, Debt Verification Letter, and 

Opposition to Summary Judgment. Because not all advocates are familiar 

with all the nuances of consumer law, the program provides streamlined 

questions, includes built-in red flags, and offers helpful explanations along 

the way.  The program generates a stand-alone Word document that can be 

reviewed and signed by the consumer as is, or the advocate can edit the 

document to expand on unique facts or clarify information relevant to the 

consumer’s case.  The opposition to summary judgment in particular 

alleviates the burden on volunteer attorneys of laboriously creating an 

opposition from scratch—often by hand—and allows them to spend more 

time helping more consumers. 
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 2 

 
Summary of Findings and Recommendations 

 

As the third party debt collection industry has grown, the number of Civil Court cases filed in Civil 
Courts in New York City has skyrocketed. In 2007, 597,912 civil cases were filed, almost three 
times the number filed in 2000.  
 
MFY Legal Services, Inc. reviewed available computer data on civil court cases filed in the Bronx, 
Brooklyn, Queens, and Staten Island in 2007.  Troubling trends emerged: 

• Seven law firms filed 180,177 cases in the four boroughs studied, 30% of the total cases 
filed 

• Of the 180,177 cases filed, only 15,443 (8.57%) defendants appeared in court 

• Nine creditors that frequently sue in the Civil Court (comprising 122,166 cases) were 
reviewed:  the percentage of defendants appearing in court ranged from 5.41% to 9.46% 

• A review of a random sample of 91 court cases raised serious questions about the 
propriety of service by process servers hired by plaintiff debt collectors and the accuracy 
of their records.  
 

In 2007, MFY Legal Services provided advice, counsel and representation to more than 350 
clients who were being sued in debt collection cases. Of these, none had been served properly 
with a summons and complaint and most did not know that a lawsuit had been filed against them 
until their bank accounts had been restrained.   
 
Default judgments due to improper service wreak havoc on the lives of many of MFY’s clients, 
most of whom have low-income wages or rely solely on Social Security, SSI, Veterans Benefits or 
pensions for support.  
 
The civil justice system is based on the principle that defendants will have an opportunity to be 
heard in court before a judgment and action to collect on a purported debt is taken against them.  
It appears that nine out ten New Yorkers who are sued in the Civil Court of the City of New York 
are being denied their right to be heard because of possibly illegal process serving practices. 
 
Based on our findings, MFY Legal Services recommends that the New York City Department of 
Consumer Affairs (DCA), which licenses process servers, strengthen its oversight of process servers 
by implementing the following policies and practices: 

• Conduct comprehensive audits of process server companies and licensed individuals 
prior to renewal of their license every two years. 

• Require process servers to designate DCA as agent for service pursuant to CPLR 318. 

• Require record keeping for seven years rather than two years. 
• Require process servers to record in their record book how they determined the residence 

served is the actual residence of a defendant. 

• Immediately establish a joint task force with representatives of the Civil Court, DCA, 
consumer advocates, debt collectors and the process servicing industry to investigate the 
scope of the problem identified in this Report and to recommend additional solutions. 

• Examine the results of the recent amendment to the Uniform Rules for the New York City 
Civil Court requiring additional notice to defendants in consumer credit transaction cases, 
and compare those results to affidavits of service filed in those cases. 
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1. The Data 
 

Growth of Debt Collection Industry 
 

Debt collection is a major growth industry. Debt collectors buy billions of dollars in debt from credit card 
companies and others each year for pennies on the dollar. Debt collectors earn huge profits even if they 
collect on only a small percentage of the debt they have purchased. Traditional debt collection practices—
contacting the debtor by mail and phone, negotiating and monitoring a payment plan—are labor intensive 
and time consuming. Over the past five years debt collectors have opted for a quicker approach—filing 
tens of thousands of lawsuits against alleged debtors. The following chart shows the increase in Civil Court 
filings in New York City, a large number of which is attributable to consumer debt collection filings: 
 
 

Cases Filed in the Civil Court of the City of New York

(excluding Landlord/Tenant and Small Claims Court Actions)
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Concentration of the Debt Collection Industry in New York City 
 

Close to one-third of all cases filed in Civil Court of the City of New York in 2007 were handled by seven 
law firms, based on MFY’s review of cases filed in Bronx, Kings, Queens and Richmond counties: 
 

 

Law Firm Total Cases Filed 

Mel S. Harris & Assoc., LLC 43,506 

Cohen & Slamowitz, LLP 41,480 

Rubin & Rothman,LLC 31,661 

Forster & Garbus 30,032 

Wolpoff & Abramson, LLP 19,028 

Pressler & Pressler 8,647 

Eltman, Eltman & Cooper 5,823 

Total 180,177 

 
 

Rate of Response by Defendants to Debt Lawsuits 
 

Based on a review of seven law firms and nine creditors MFY commonly encounters in debt collection 
cases, an appallingly small percentage of defendants appeared in court in response to these lawsuits: 
 

Seven Law Firms Reviewed 
 

Law Firm 

Total No. 
of Cases 
Filed 

Total No. of Defendants 
Appearing in Court 

Percentage of 
Defendants 

Appearing in Court 

Pressler & Pressler 8,647 519 6.00% 

Cohen & Slamowitz, LLP 41,480 2,836 6.84% 

Eltman, Eltman & Cooper 5,823 454 7.80% 

Mel S. Harris & Assoc., LLC 43,506 3,808 8.75% 

Rubin & Rothman, LLC 31,661 2,941 9.29% 

Forster & Garbus 30,032 2,866 9.54% 

Wolpoff & Abramson, LLP 19,028 2,019 10.61% 

Total 180,177 15,443 8.57% 

 
Nine Creditors Reviewed 

 

Creditor 

Total No. 
of Cases 
Filed 

Total No. of Defendants 
Appearing in Court  

Percentage of 
Defendants 

Appearing in Court 

Metro Portfolio 2,700 146 5.41% 

Midland Funding 26,998 1,698 6.29% 

Crown Asset 399 28 7.02% 

Capital One Bank 32,088 2,360 7.35% 

Erin Capital 6,011 452 7.52% 

RJM Acquisitions 1,340 103 7.69% 

LR Credit 30,635 2,525 8.24% 

Palisades 10,376 884 8.52% 

LVNV Funding LLC 11,619 1,099 9.46% 

Total 122,166 9,295 7.61% 
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How a Defendant Is Served with the Summons and Complaint 
Appears to Depend on the Process Serving Company 
 
A review by MFY of court files from the Civil Court in Queens and Kings counties show questionable 
patterns in the way process servers allegedly serve summons and complaints in consumer debt collection 
cases: 
 

Process 
Serving 
Company 

No. of Defendants 
in Sample Who 
were Allegedly 

Served 
Service by 

"Nail and Mail" 

Service Upon a 
Person of Suitable 

Age and 
Discretion 

Service Upon the 
Defendant by 
Personal 

Delivery to Him 
or Her 

Company No. 1 30 17% 83% 0% 

Company No. 2 27 93% 7% 0% 

Company No. 3 34 18% 64% 18% 

 
 

The Courts Are Conducting Few Hearings to  
Test Improper Service by Process Servers 
 

When defendants appear in court and say they were not properly served with the summons and complaint, 
the court must conduct a hearing to determine whether it has “jurisdiction” to proceed with the lawsuit.  
This hearing is called a “traverse hearing.”  While defendants may waive a traverse hearing and proceed in 
court to defend their case, MFY has assisted clients who say they were discouraged either by plaintiffs’ 
attorneys or others from asserting their right to a hearing.  Because many debt collection cases concern 
disputes that are past the statute of limitations, MFY has observed that many plaintiffs with old lawsuits 
would be permanently barred from re-filing their cases if defendants in these cases had asserted their right 
to a traverse hearing and won.  The number of traverse hearings conducted in the Civil Court, in light of 
the apparent low rate of proper service of the summons and complaint by process servers, is surprisingly 
low. 
 

County 

No. of Traverse 
Hearings Scheduled 

by the Court 

Bronx (September 24, 2007 to May 22, 2008) 0 

Kings (March 13, 2007 to May 22, 2008) 90 

Queens (June 4, 2007 to May 22, 2008) 53 

Richmond (November 13, 2007 to May 22, 2008)  0 

 
 
The exceptionally low rate of response by defendants to debt lawsuits raises serious questions. Do over 
90% of New Yorkers being sued for debt simply ignore legal notices?  While a handful of defendants might 
inadvertently ignore a legal notice, after 45 years of practice, MFY Legal Services has found that New 
Yorkers take legal notices seriously and respond by going to court or contacting an attorney for advice and 
assistance. MFY’s own experience in the consumer law arena shows that the defendants do not appear in 
court because they are unaware of the lawsuit due to improper service. 
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2. Process Serving 
 

New York State’s Statute Regarding Service 
 
CPLR § 308 states the various methods that personal service of a summons upon a natural person may be 
effected.  Specifically, service may be made by: 

• Personal Service CPLR § 308(1): “by delivering the summons within the state to the person to 
be served;” or  

• Substitute Service CPLR § 308(2): “by delivering the summons within the state to a person of 
suitable age and discretion at the actual place of business, dwelling place or usual place of 
abode of the person to be served,” and by mailing the summons to the person to be served at 
his or her last known residence or actual place of business; or by   

• ”Nail and Mail” CPLR § 308(4): where service under the first two options cannot be made 
with “due diligence,” service may be effected by “affixing the summons to the door of either 
the actual place of business, dwelling place or usual place of abode” of the person to be 
served, and by mailing the summons by first class mail.  

    

Process Servers Rarely Make Personal Service 
 

In order to understand the cause of the exceptionally low rate of response by defendants to lawsuits, MFY 
staff examined a random sample of 91 consumer debt collection court files to determine the method of 
service.  In a preliminary test, we reviewed court files of cases filed in Queens and Kings counties.  Because 
collection companies tend to purchase a large number of index numbers at a time, we attempted to look 
at multiple cases handled by the same process serving company. MFY picked three process serving 
companies at random.  The files indicate that personal service was rarely made.  Service to a person of 
suitable age and discretion accounted for 54 percent of the cases, while “nail and mail” service was the 
standard practice in 40 percent of the cases, and personal service comprised only 6 percent.  
 
Notably, process servers for two of the companies did not make personal service on any defendants, while 
one company managed to do so only in 18 percent of cases. Further, the type of service effected by one 
company in 93 percent of its cases was by “nail and mail,” while another process server company served 
defendants by leaving the summons and complaint with a person of suitable age and discretion in 83 
percent of cases.  
 
MFY doubts the accuracy of many of the 91 affidavits it reviewed. For example, one process server almost 
exclusively served papers by delivering them to a person of suitable age and discretion rather than to the 
defendant, and in 90% of the cases the person allegedly accepting the papers was a woman. This suggests 
that some of the 91 affidavits of service were false. Further, in cases handled by MFY almost none of our 
clients ever were served with a summons and complaint in their debt collection lawsuits. In these cases, our 
clients provided us with convincing evidence that the process server affidavits were false. A very small 
fraction of MFY's consumer clients are served personally. Many defendants are served at former addresses, 
or addresses at which they have never lived, while others, for whom the process servers have the correct 
address, never received court papers through substituted service or even via the mail. Time and time again, 
consumers are notified of lawsuits when their bank accounts are frozen, or when they check the public 
records section of their credit reports and find out a default judgment has been entered against them. A 
review of the affidavits of service in these cases reveals service effected at former addresses, or on 
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individuals of suitable age and discretion, who are alleged "co-tenants" or "relatives" of the defendant, but 
who are not people the defendant knows. 
 
The legal solution to challenge process server affidavits is for judges to conduct traverse hearings.  How-
ever, often when a defendant files a motion to dismiss the action based on lack of personal jurisdiction due 
to improper service—and almost always when the defendant is represented by MFY— plaintiff creditors 
choose to dismiss or discontinue the case, rather than defend service.  In fact, according to the Office of 
Court Administration, only 90 traverse hearings were scheduled from March of 2007 through May of 2008 
in Kings County, and 53 hearings were scheduled in Queens from June of 2007 through May of 2008.  
Even more surprising, there were no reported traverse hearings in the Bronx from September 2007 through 
May 2008, and no hearings scheduled in Richmond County from November of 2007 through May of 
2008. Further, even when scheduled, the vast majority of these hearings did not take place. 
 
The Civil Court should be commended for recently amending the Uniform Rules for the New York City Civil 
Court to improve notice of lawsuits to defendants in consumer credit transaction cases before default 
judgments are entered.  When they file proof of service, plaintiff creditors now must also submit to the clerk 
a notice and a pre-printed, stamped envelope addressed to the defendant, with the return address of the 
Court where the case is filed.  The notice, in English and Spanish, states that a summons and complaint 
have been filed, and that judgment may be granted against the defendant if he or she does not appear in 
court.  MFY’s experience with this new initiative is so far positive, as several of our clients have reported 
receiving the notice, alerting them to the fact that a lawsuit has been filed.  However, additional notice is 
not a substitute for proper service as required by law, and the rule change provides no remedy to the 
court’s lack of personal jurisdiction over defendants when they are improperly served, or not served at all. 
 
 

3. Case Studies 
 
MFY’s consumer debt cases follow a predictable pattern: a client only learns that a lawsuit has been filed 
and a default judgment issued when he or she attempts to withdraw money from a bank or use a debit 
card. Debt collection companies employ sophisticated technology to quickly issue information subpoenas 
to all banks in the city in order to find the bank account of the defaulted defendant. A frozen bank account 
wreaks havoc on the lives of low-income New Yorkers, and in many cases their bank accounts contain only 
Social Security income or other monies that are not even collectable. The following cases illustrate the 
trauma and hardship caused when improper service unleashes a devastating chain of events. 
 
Victor A., 68, of Manhattan, is a blind, disabled senior citizen whose only source of income is 
Social Security and SSI. His first notice of a lawsuit against him by a debt buyer was when he attempted to 
withdraw money from an ATM to pay for medication and learned that two of his bank accounts had been 
frozen. He was unable to buy the medication, which he needed for a follow-up procedure to an operation 
for colon cancer. He also was unable to pay his rent for the month, and could not pay his bills.  The 
affidavit of service stated that a person of suitable age and discretion, “John Doe- co-tenant,” had been 
served at his address.  Mr. A lives alone and only leaves the house with the help of a home attendant, and 
knows nobody who fit the description of the “co-tenant” supposedly served.  His bank account was frozen 
for weeks until MFY convinced the debt collection attorney to release his account by sending them proof of 
his only source of income. 
 
Jane X., 39, of Manhattan, is a slight, Caucasian woman of Eastern European ancestry 
who lives on the Upper West Side.  She first learned of a lawsuit against her by a debt buyer when her 
bank account was frozen and she was unable to withdraw money out of an ATM. The affidavit of service 
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filed in the action stated that she was served personally and described her as an heavy-set African 
American woman.  MFY advised her to file an order to show cause to have the judgment vacated based on 
the obvious failure to serve her with the summons and complaint.   

  
Dorothy Y., 70, of Manhattan lives in senior housing and her only source of income comes from 
her Social Security benefits. She first learned of a lawsuit against her on an old Chase card when she 
received a letter from her bank, informing her that her account had been frozen. Because she had no 
access to her funds, she was unable to pay bills or her rent on time. The action had been filed in Queens 
County Civil Court, and the affidavit of service stated that she had been served at an address in Queens 
from which she had moved seven months earlier. The affidavit of service did not specify which apartment 
had been served, but described a person of suitable age and discretion whom Ms. Y. did not know or 
recognize. The case was put on for a traverse hearing three times, but inexplicably adjourned, requiring 
Ms. Y to keep coming back from Manhattan to appear in Queens. MFY finally represented her at the third 
scheduled traverse hearing, and the action was dismissed after the hearing.  
 
Chen Z., 35, of Manhattan, discovered that he had been sued by Capital One in 1994 only when he 
returned from a short trip to China in 2007 and discovered that his bank account was frozen and a City 
Marshal had remitted the funds to the attorney for Capital One.  The affidavit of service stated that he had 
been served in 1994 at an address where his sister had once lived, but where he had never resided.  The 
summons and complaint had allegedly been taped to the door, and the address had supposedly been 
confirmed by a “Ms. Lee” whom he did not recognize and whom his sister did not know.  Because it was 
such an old case, he had to wait months to get his bank account released while he waited for the file to be 
requisitioned from the Civil Court.  In the meantime, he depended on his friends and family to support him 
while he had no access to his bank accounts.    
  
Tracy C., 40, of Manhattan is a single mother working two jobs to support her son. She first 
learned of a lawsuit against her by Capital One when she was at the checkout counter at Pathmark, buying 
groceries, and tried to use her debt card.  The affidavit of service in the case stated that she had been 
served at her apartment by affixing the summons and complaint to her door. It further stated that the 
address was confirmed by an unnamed neighbor with no description, and that the process server 
confirmed Ms. C.’s apartment by seeing her name on the door. Ms. C. does not have her name on her 
door for privacy reasons, and does not know her neighbors. Ms. C. filed an order to show cause, but in 
the meantime, while the motion was pending, she had no access to her funds and could not pay her bills, 
rent or her son’s expenses. 
  
Christina K., 37, of Chicago, Illinois, first learned of a lawsuit filed against her in 2007 in New York 
County Civil Court when she tried to use an ATM in Chicago and found that her account had been frozen.  
The affidavit of service filed in the case stated that a person of suitable age and discretion had been served 
at an address in New York that she had not lived at in over ten years. Because she was in Chicago, she 
had a difficult time finding legal assistance in New York, and her bank account remained frozen for weeks.  
MFY agreed to assist her in sending proof of her address at the time of service to the Plaintiff’s lawyers, and 
eventually they agreed to dismiss the case against her. 

 

George M., 57, of Manhattan, became disabled and unable to work approximately four years ago; 
he is now homebound because he is unable to walk without great difficulty.  He discovered that a 
judgment had been entered against him by a debt buyer when his bank account was frozen.  The affidavit 
of service states that the process server served Mr. M. via substitute service by delivering the summons and 
complaint to a woman in his home.  However, Mr. M. does not know of anyone with the woman’s name, 
or who fits the physical characteristics described in the affidavit.  Because he is homebound and rarely 
leaves his apartment, Mr. M. is fairly certain he was home on the day he was allegedly served.  As a result 
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of this improper service and subsequent freezing of his bank account, Mr. M. had to borrow money from 
his son to pay his rent and bills.  MFY represented Mr. M. and scheduled a traverse hearing to contest 
service, however, the morning of the hearing, the plaintiff agreed to dismiss the case. 
 
Violet S., 49, of Atlanta, Georgia discovered when her joint bank account was restrained in March 
of 2008 that a judgment had been entered against her in civil court in Manhattan in a case filed against 
her in 2007.  The affidavit of service indicates that the process server served her by affixing a copy of the 
summons and complaint on the door of her actual place of residence in New York, New York, and later 
mailed her copy to that same address. Mrs. S. has lived in Georgia for the past 20 years.   As a result of 
the default judgment that had been improvidently entered against her, Mrs. S. had to seek legal assistance 
in both Georgia and New York.  When MFY appeared in the case on her behalf, the plaintiff agreed to 
vacate the judgment and to dismiss the case with prejudice. 
 
Linda L., 29, of the Bronx, found out a judgment had been entered against her when she attempted to 
withdraw money from an ATM in January of 2008 and discovered that her bank account was restrained.  
The affidavit of service states that the process server served her by delivering the summons and complaint 
to a person of suitable age and discretion at an address Ms. L. had not lived at since 2000.  As a result of 
losing access to her income, Ms. L. struggled to support her five children, and had to rely on family 
members to get her through the ordeal.  MFY represented Ms. L, and rather than schedule a traverse 
hearing, the plaintiff agreed to dismiss the case. 
 
Ira K., 61, of Manhattan, was denied public housing in 2007 because a judgment had been 
entered against him in a case filed in 2005, which affected his credit rating.  He never knew he had been 
sued until long after the default judgment was entered.  The affidavit of service indicates that the process 
server served Mr. K. by delivering a copy of the summons and complaint to a person of suitable age and 
discretion at his dwelling place and by mailing him a copy.  Mr. K. lives alone, is friendly with all of his 
neighbors, and does not know the woman who allegedly accepted service for him.  When MFY intervened, 
the case was dismissed because the plaintiff abandoned its claim.  However, Mr. K. lost his eligibility for 
public subsidized housing because the process of vacating the judgment and dismissing the case took 
longer than the time frame allowed by the housing agency to correct his credit report.   
 
Terry E., 51, of the Bronx, discovered that he had been sued on an old credit card debt 
for which the statute of limitations had run out, when his bank account was frozen.  Supposedly Mr. E. 
had been notified of the lawsuit when a process server served a summons and complaint on a person of 
suitable age and discretion who allegedly lived with Mr. E.  Mr. E. is a working single father who lives with 
his two young children and does not recognize the description of the woman to whom service had 
supposedly been made.  While his bank account was frozen as a result of the default judgment obtained 
through improper service, Mr. E. was unable to pay his bills, including children’s tuition, for several weeks.  
With MFY’s assistance, Mr. E. asserted the defense of improper service, and the plaintiff agreed to dismiss 
the case. 
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 4. Recommendations 
 
Although MFY Legal Services’ investigation is preliminary and further research is needed, the data collected 
to date raises serious questions about the reliability of process serving practices. The New York City 
Department of Consumer Affairs is responsible for licensing and monitoring process servers. We believe, 
therefore, that DCA should take the lead in addressing this problem. We therefore recommend that DCA: 
 
1.  Conduct comprehensive audits of process server companies and licensed individuals 
prior to renewal of their license every two years.  The problem of improper service is so severe 
that the DCA should conduct individualized audits of companies and individuals at the time of their 
biennial registration.  The audit should be under oath and should review the process server’s compliance 
with record keeping and evidence of their actual conduct in serving process. 
 
2.  Require process servers to designate DCA as agent for service pursuant to CPLR 318.  
Many process serving companies and individuals reside outside New York City.  To serve 
legal papers, such as subpoenas, residents of New York City must investigate where the company or 
individual is to be found and then hire a different process serve to serve the papers.  If the DCA were 
designated as agent for service, residents would be able to deliver legal papers to the Agency, ensuring 
that the licensed process servers and individuals still have records when service is reviewed by the court. 
 
3.  Require record keeping for seven years rather than two years.  Based on MFY’s 
experience, many defendants may not learn about a judgment entered against them by default until more 
than two years after the summons and complaint allegedly was served.  Law firms and attorneys are 
required to keep records for seven years.  Since service of process is an important component of the legal 
procedure, records relating to the service of process should also be retained for seven years. 
 
4.  Require process servers to record in their record book how they determined the 
residence served is the actual residence of a defendant.  Based on MFY’s review of 91 cases in 
Queens and Kings Counties, and the experience of our own clients, service of process is always allegedly 
made by leaving papers with a person of suitable age and discretion or by “nail and mail” at the 
defendants “actual” residence.  In many cases, the residence is not the actual residence, because the 
process server relied on old or incorrect information.  The DCA should issue a new rule describing 
acceptable methods for verifying a defendant’s residence and require the contemporaneous recording of 
relevant information in the process server’s log book.   
 
5.  Immediately establish a joint task force with representatives of the Civil Court, DCA, 
consumers, advocates, debt collectors and the process servicing industry to investigate 
the scope of the problem identified in this Report and to recommend additional 
solutions.  All of the parties listed have relevant information about how process is served in New York 
City and they should share an interest in resolving the problems describe in this Report. 
 
6.  Examine the results of the recent amendment to the Uniform Rules for the New York 
City Civil Court requiring additional notice to defendants in consumer credit transaction 
cases, and compare those results to affidavits of service filed in those cases. 
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5. Comments and Methodology 
 
In response to the New York City Department of Consumer Affairs’ Notice of Public Hearing dated May 
19, 2008, to “assess the nature and extent of abuses in the process server industry,” MFY Legal Services is 
providing a preliminary analysis of civil court data.  The data is derived from publicly available information 
on the New York State Unified Court System E-Courts website; information provided to MFY by the Clerk's 
Office of the Civil Court of the City of New York; information provided by the New York City Department 
of Consumer Affairs; and information collected by MFY by reviewing court files in the Civil Court Clerk’s 
Offices in Queens and Brooklyn that were randomly selected by MFY. 
 

MFY reviewed more than 180,000 electronic files that are accessible on the E-Courts website 
(www.nycourts.gov/index.htm).  This data is retrievable in limited ways.  MFY conducted searches by year 
and county with the data sorted by E-Courts to show in chronological order those cases where the 
defendant made an appearance.  Because the E-Courts system currently provides information from only 
four of the five counties of the City of New York (New York County is not publicly available), MFY was 
unable to determine the total number of cases filed by law firms or creditors.  However it is reasonable to 
assume that with the inclusion of New York County in the count of cases, the numbers reported would be 
substantially higher. Moreover, the sample studied in this preliminary report represents roughly one-third of 
the total number of cases filed in 2007 in the entire five counties, so it fairly represents the circumstances 
citywide.   
 

A total of 91 case files from the Queens and Brooklyn Civil Court Clerk's Offices were reviewed by MFY as 
well. The 91 files were compiled from three groups of between 30-40 cases picked by their consecutive 
index numbers.  Consecutive numbers were used in order to track a single process serving company or 
process server, because these numbers are usually purchased consecutively in large blocks.   
 

MFY also reviewed its own case data pertaining to individuals seeking our services.  In the past 12 months, 
MFY has provided advice and representation to over 350 clients who were being sued in debt collection 
cases.  In nearly every case where the client was sued in a lawsuit filed in the Civil Court before coming to 
MFY, our clients first learned of the case against them when their bank account was restrained as a result 
of a default judgment entered against them. For these clients, the consequences often are dire since the 
money frozen in their bank accounts is needed for food, rent, medication or other necessities. 
 

In addition, MFY requested information from the New York City Department of Consumer Affairs to 
determine whether the number of individuals licensed to serve process in the City of New York has kept 
pace with the three-fold increase in the number of lawsuits filed in the Civil Court.  The Department was 
unable to provide this data in time for this Report.   
 

An in depth explanation of the impact of debt collection lawsuits filed in the Civil Court of the City of New 
York is found in "DEBT WEIGHT: The Consumer Credit Crisis in New York City and Its Impact on the 
Working Poor," The Urban Justice Center (October 2007).  In this report, 600 court files were randomly 
examined.  With regard to the rate in which defendants appeared in court, the findings in this preliminary 
analysis of over 180,000 records is consistent with the rates found in the UJC report.  
 

 

For further information, please contact: 

Consumer Rights Project – MFY Legal Services, Inc. 
299 Broadway, New York, NY 10007  212-417-3700 

Carolyn Coffey (ccoffey@mfy.org) and Anamaria Segura (asegura@mfy.org), Staff Attorneys  
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At Special Term of the Buffalo City Court, 
held at the Courthouse located at 
50 Delaware Avenue, Buffalo, New York 
the ___day of ________________, 2013 

 
 
Present: HON.  _____________________________ 

Judge of the City Court 
 
_________________________________________ 
 
 
        ORDER TO SHOW CAUSE  

Plaintiff   TO VACATE DEFAULT JUDGMENT 
v. 

 
        Index No.  
 
 

Defendant(s) 
_________________________________________ 
 
 
 

Upon reading and filing the affidavit of  [ ], sworn to on the  [ ] day of  [ ], 2013, and upon 

all prior papers and proceedings: 

 Let the Plaintiff or their attorney show cause at Special Term Part of this Court, to be 

held at the Courthouse at 50 Delaware Avenue, Buffalo, New York, on the [ ] day of [ ], 2013, at                        

9:30 AM  or as soon as the parties may be heard why an order should not be entered under 

CPLR 5015(a)(4) vacating judgment granted in favor of the Plaintiff and, under CPLR 

3211(a)(8), dismissing the complaint [; or, in the alternative, under CPLR 5015(a)(1), CPLR 317, 

and/or in the interest of justice, vacating judgment granted in favor of the Plaintiff and permitting 

the Defendant to interpose an Answer;] [ONLY INCLUDE IF SHERIFF BEING SERVED 

directing that the Plaintiff pay any poundage owed to the Erie County Sheriff;] [ONLY INCLUDE 

IF MONEY ALREADY TAKEN directing the Plaintiff to make restitution to the Defendant of 

funds collected through enforcement proceedings heretofore, pursuant to CPLR 5015(d)] and 

why the Defendant should not have such other and further relief as may be just and proper. 
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Sufficient reason being presented for the relief requested, it is 

ORDERED, that pending the hearing of this motion, [the Marshals/Sheriff and] the 

Plaintiff and all their agents are stayed from conducting any proceedings to enforce the 

judgment, and further it is 

ORDERED, that the Defendant serve a copy of this order on the Plaintiff 's attorney, 

pursuant to CPLR 2214, via certified mail, return receipt requested, [and on the Marshals of the 

Buffalo City Court, located at 50 Delaware Avenue, Buffalo, New York, 14202, by hand delivery] 

[and on the Erie County Sheriff, Civil Process Division, 134 West Eagle Street, Fourth Floor, 

Buffalo, New York 14202,] mailing and delivery to be accomplished by the Defendant on or 

before the  _____   day of  _________________, 2013. 

 

 

________________________________ 

Hon. 

Judge of Buffalo City Court
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City Court of the City of Buffalo 
County of Erie 
_________________________________________ 
 
 
 
        AFFIDAVIT IN SUPPORT  

Plaintiff   of Order to Show Cause to  
v.      Vacate a Default Judgment 

 
        Index No.  
 
 
 

Defendant(s) 
_________________________________________ 
 
 
State of New York, County of Erie ss.: 
 
 
 I,  [ ], being duly sworn, depose and say: 
 

1. I am the Defendant in this action. 

2. I reside at:  

3. The plaintiff in this action purports to sue me for:  

4. On the [ ] day of [ ], [ ], this Court entered a default judgment against me in the 

amount of $[ ]. 

5. I first learned of the existence of this judgment [ ] when I received [ ].  I then obtained 

a copy of the court file from the Buffalo City Court Clerk’s Office, and at that time I 

first saw the summons and complaint in this action.  I also reviewed a copy of the 

affidavit of service submitted by the Plaintiff. 

6. I submit this affidavit in support of my motion to vacate that default judgment under 

CPLR 5015(a)(4) for lack of jurisdiction, and to dismiss the complaint under CPLR 

3211(a)(8) for lack of personal jurisdiction.  [In the alternative, I move to vacate the 

default judgment under CPLR 5015(a)(1) because I have a reasonable excuse for 

defaulting; under CPLR 317 because I was not served personally and have a 
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meritorious defense to raise; or in the interest of justice because 

________________________________.] 

7. This motion is brought by order to show cause because CPLR 5015(a) provides that 

the Court will direct the form of notice of this motion that shall be provided to the 

Plaintiff.  Thus the rule does not permit the motion to be brought by notice of motion. 

CPLR 5015(a)(4): 

8. The judgment must be vacated under CPLR 5015(a)(4) because Plaintiff never 

properly served process on me.  Because process was never properly served in 

accord with the CPLR, the Court has not been vested with jurisdiction over me. 

9. It has long been well established that “[a]bsent proper service to achieve jurisdiction, 

[a] default judgment is a nullity and must be vacated.”  2837 Bailey Corp. v. Gould, 

143 A.D.2d 523, 523-24, 533 N.Y.S.2d 34, 35 (4th Dep’t 1988).   

10. Indeed, where service has not been properly made, CPLR 5015(a)(4) requires that 

the judgment be unconditionally vacated with no further showing required from the 

Defendant.  The Court has no discretion in the matter.  Hitchcock v. Pyramid Centers 

of Empire State Co., 151 A.D.2d 837, 839, 542 N.Y.S.2d 813, 815 (3d Dep’t 1989); 

Citibank, N.A. v. Keller, 133 A.D.2d 63, 64-65, 518 N.Y.S.2d 409, 410-11 (2d Dep’t 

1987); Shaw v. Shaw, 97 A.D.2d 403, 404, 467 N.Y.S.2d 231, 233 (2d Dep’t 1983). 

11. In particular, the Defendant need not establish a reasonable excuse or a meritorious 

defense (other than the lack of service) to be entitled to vacatur under CPLR 

5015(a)(4).  Indeed, it would be error for the Court to consider either of those two 

issues without having first determined that it has obtained jurisdiction over the 

Defendant through a valid service of process.  Ariowitsch v. Johnson, 114 A.D.2d 

184, 185-86, 498 N.Y.S.2d 891, 893 (3d Dep’t 1986). 

12.  Moreover, there is no time limit on a motion under CPLR 5015(a)(4).  Ross v. 

Eveready Ins. Co., 156 A.D.2d 657, 657, 549 N.Y.S.2d 151, 152 (2d Dep’t 1989) 
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(judgment entered without acquiring personal jurisdiction is a nullity and may be 

schallenged by defendant at any time). 

13. Furthermore, it is well settled that whether the Defendant received actual notice of 

the lawsuit is absolutely irrelevant to the question of jurisdiction, which requires not 

notice but procedurally proper service.  As the Fourth Department has lucidly 

explained:  “In a challenge to service of process, the fact that a defendant has 

received prompt notice of the action is of no moment . . . . Notice received by means 

other than those authorized by statute does not bring a defendant within the 

jurisdiction of the court.”  Hartloff v. Hartloff, 296 A.D.2d 849, 850, 745 N.Y.S.2d 363, 

364 (4th Dep’t 2002); see also Parker v. Mack, 61 N.Y.2d 114, 118-19, 472 N.Y.S.2d 

882, 884, 460 N.E.2d 1316, 1318 (1984). 

14. Here, according to its affidavit of service, Plaintiff purports to have served me under 

CPLR 308([ ]) by [ ]. 

15. This was not proper service because [ ]. 

16. [308(2) OR (4) AT IMPROPER LOCATION]  To be proper under CPLR 308(2) or 

308(4), service must be made at the “actual dwelling place or usual place of abode” 

of the Defendant.  It is not sufficient to serve the Defendant at a “last known address” 

where the Defendant no longer has a permanent and stable presence.  Feinstein v. 

Bergner, 48 N.Y.2d 234, 239 n.3, 422 N.Y.S.2d 356, 358 n.3, 397 N.E.2d 1161, 1163 

n.3 (1979) (where defendant had moved from parent’s house to own residence more 

than a year before service was putatively made at his parents’ house, jurisdiction 

was lacking and judgment must be vacated). 

17. At the time of the putative service here, I resided at [ ].  I had not resided at [ ] since [ 

], when I moved from there to [ ].  I attach to this affidavit [ ], which evidences that I 

was residing at [ ]  during the months [ ].  [I also submit the affidavit of [ ], who was 

my [roommate, landlord, etc.] at [ ], and who attests that I moved [ ] on or around [ ].]  
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18. [308(2) WITH NO PERSON OF SUITABLE AGE AND DISCRETION]  To be proper 

service, in addition to being made at a proper location, substitute service under 

CPLR 308(2) must be made on a person of “suitable age and discretion.”  Plaintiff’s 

purported service here fails this requirement because it [was made on a nonexistent, 

fictional person] [was made on [ ], who is not of “suitable age and discretion” 

because [ ].] 

19. To be of “suitable discretion,” the person served as a substitute must have enough of 

a relationship of trust with the Defendant that the Defendant would rely on them to 

transmit important legal documents to him or her.  50 Court St. Assocs. v. Mendelson 

& Mendelson, 151 Misc. 2d 87, 90, 572 N.Y.S.2d 997, 998-99 (N.Y.C. Civ. Ct. 1991) 

(collecting authorities) (“Suitable discretion” requires that “the nature of [the 

substitute’s] relatisonship with the person to be served makes it more likely than not 

that they will deliver process to the named party.  In applying this principle, the courts 

search for indications that the person served can be counted on to inform the named 

party of the proceeding.”); see also, e.g., Pickman Brokerage v. Bevona, 184 A.D.2d 

226, 226, 584 N.Y.S.2d 807, 807 (1st Dep’t 1992) (building porter not of “suitable 

age and discretion” under C.P.L.R. 308(2)). 

20. Here, the person allegedly served as a substitute was not a proper substitute 

because [ ].   

21. [FOR 308(4) SERVICE CHALLENGED FOR LACK OF DUE DILIGENCE]  To be 

proper service under CPLR 308(4), affixing may be performed only after personal or 

substitute service under CPLR 308(1) and (2) has been attempted with due diligence 

to no avail.  New York courts rigidly enforce the requirement of “due diligence.”  See, 

e.g., Scott v. Knoblock, 204 A.D.2d 299, 300, 611 N.Y.S.2d 265 (2d Dep’t 1994); 

Fulton Sav. Bank v. Rebeor, 175 A.D.2d 580, 580, 572 N.Y.S.2d 245, 245 (4th Dep’t 

1991).  Where the affidavit of service does not make out adequate “due diligence,” 
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the judgment should be vacated on the papers alone, and it would be error even to 

order a traverse hearing.  Schwarz v. Margie, 62 A.D.3d 780, 781, 878 N.Y.S.2d 459, 

460 (2d Dep’t 2009); Leviton v. Unger, 56 A.D.3d 731, 732, 868 N.Y.S.2d 126, 127 

(2d Cir. 2008).   

22. To satisfy the requirement of “due diligence,” the process server must attempt 

personal or substitute service on a variety of days and at variety of times, so as to 

render successful service likely regardless of the defendant’s habits or schedule.  

See, e.g., Austin v. Tri-County Mem. Hosp., 39 A.D.3d 1223, 1224, 834 N.Y.S.2d 

419, 420 (4th Dep’t 2007) (“due diligence” not shown; attempts were on three 

successive weekdays); Leviton, 56 A.D.3d at 732, 868 N.Y.S.2d at 127 (“due 

diligence” lacking where all three attempts at service were during working hours on 

various weekdays). 

23. Here, the process server [ ].  This was patently insufficient to constitute the required 

“due diligence.”  For that reason, the judgment must be vacated on the papers alone. 

24. [WHERE AFF OF SERVICE HAS WRONG DESCRIPTION OF PLAINTIFF OR 

REFUTED BY WITNESSES ATTESTING E.G. THE PERSON SERVED DOESN’T 

EXIST, WASN’T THERE, THE SERVER WASN’T THERE, ETC.]  Moreover, the 

affidavit of service is false.  I [ ].  Furthermore, I submit with these motion papers the 

affidavit of [ ], who is my [ ].  [ ] attests that [ ]. 

25. Because I [and my witness] have specifically refuted the information in the affidavit of 

service, it would be error to deny this motion without at the least holding a traverse 

hearing at which Plaintiff would be required to prove that service was actually made 

in accord with the CPLR.  See Bart-Rich Enters., Inc. v. Boyce-Canandaigua, Inc., 8 

A.D.3d 1119, 1120, 776 N.Y.S.2d 818, 819 (4th Dep’t 2004). 

26. Assuming the Court vacates the judgment against me for lack of jurisdiction, the 

summons and complaint cannot be re-served but, rather, must be dismissed, 

Page 111 of 137



Prepared with the assistance of Buffalo CLARO by: _____________________________________ 

because it has been more than 120 days since their filing.  C.P.L.R. 306-b.  Thus, 

this action should be dismissed for lack of jurisdiction over the defendant under 

C.P.L.R. 3211(a)(8). 

Dismissal under CPLR 3211: 

27. Assuming the Court vacates the judgment against me for lack of jurisdiction, the 

summons and complaint cannot be re-served but, rather, must be dismissed, because it 

has been more than 120 days since their filing. C.P.L.R. 306-b. Thus, this action should 

be dismissed for lack of jurisdiction over the person of defendant under C.P.L.R. 

3211(a)(8).  

28. Where the Court has not been vested with jurisdiction over the Defendant through a valid 

service of process, the action is subject to dismissal under the plain language of C.P.L.R. 

3211(a)(8). See David v. Total Identity Corp., 50 A.D.3d 1484, 1485, 857 N.Y.S.2d 380, 

382 (4th Dep't 2008) (reversing denial of motion to dismiss for lack of jurisdiction where 

corporate defendant not served with process, despite defendant's having received notice 

of the action); Austin v. Tri-County Memorial Hosp., 39 A.D.3d 1223, 1223-24, 834 

N.Y.S.2d 419, 420 (4th Dep't 2007) (reversing denial of motion to dismiss where service 

under C.P.L.R. 308(4) was not proper because there were not due diligence efforts at 

prior personal or substitute service). 

29. Thus, courts routinely grant motions to dismiss under C.P.L.R. 3211(a)(8) in conjunction 

with vacating a default judgment for lack of jurisdiction under C.P.L.R. 5015(a)(4). See 

Commissioners of State Ins. Fund v. Khondoker, 55 A.D.3d 525, 526, 865 N.Y.S.2d 287, 

288 (2d Dep't 2008) (reversing denial of pro se defendant's motion to vacate and dismiss 

where location of service under C.P.L.R. 308(4) was improper); In Ja Kim v. Dong Hee 

Han, 37 A.D.3d 662, 662, 830 N.Y.S.2d 345, 346 (2d Dep't 2007) (reversing denial of 

motion to vacate and dismiss where putative service under C.P.L.R. 308(4) done 

somewhere where defendant had never lived). 

CPLR 5015(a)(1) and 317 and Interest of Justice: 
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30. CPLR 5015(a)(1) authorizes the Court to relieve a party from any order “upon such 

terms as may be just” on the ground of excusable default.  I understand that to obtain 

this relief I have to establish that I am prepared to plead a meritorious defense to the 

underlying action.  A motion under CPLR 5015(a)(1) must be brought “within one 

year after service of a copy of the judgment or order with written notice of its entry 

upon the moving party.” 

31. Under CPLR 317 the Court may vacate a default judgment if the Defendant did not 

receive personal notice of the action and has a meritorious defense.  This motion 

must be made within five years after entry of judgment and within one year after the 

Defendant learns of the judgment.   

32. As the Court of Appeals has explained, in addition to the grounds expressly 

enumerated in C.P.L.R. 5015(a)(1)-(4), a motion to vacate under C.P.L.R. 5015(a) 

may also be granted “for sufficient reason, and in the interest of substantial justice.”  

Woodson v. Mendon Leasing Corp., 100 N.Y.2d 62, 68, 760 N.Y.S.2d 727, 731, 790 

N.E.2d 1156, 1160 (2003). 

33. New York courts liberally grant motions to vacate under CPLR 5015(a)(1) and CPLR 

317 and in the interest of justice “because of the strong public policy favoring 

dispositions on the merits . . . .”  Home Ins. Co. v. Meyers Parking Sys., Inc., 186 

A.D.2d 497, 498, 589 N.Y.S.2d 322, 323 (1st Dep’t 1992). 

34. This motion is timely under CPLR 5015(a)(1) because [it has been less than one 

year since judgment was entered] [notice of entry was served no earlier than ___] [I 

have never received a copy of the judgment with notice of entry from the Plaintiff.  

Because Plaintiff has never served notice of entry, the time to make a motion under 

CPLR 5015(a)(1) has not begun to elapse].  I may also move under CPLR 317 

because Plaintiff purports to have served me by [], which is not personal service, and 

because I first learned of the existence of the judgment when [], less than a year ago. 
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35. The reason I did not appear timely in this action is [].  These circumstances 

constitute a reasonable excuse for my failure to appear. 

36. The meritorious defense[s] I am prepared to raise in this lawsuit [is] [are]:  []. 

37. [I submit herewith a proposed answer pleading these defenses.] 

38. Because I have a reasonable excuse, [was not personally served,] and am prepared 

to raise meritorious defenses, this motion to vacate should be granted and I should 

be permitted to appear and answer. 

39. In determining whether to vacate the judgment in the interest of justice the Court may 

consider the fact that the default judgment was procedurally improper to begin with.  

PRS Assets v. Rodriguez, 2006 N.Y. Slip Op. 51148U, 2006 N.Y. Misc. LEXIS 1517 

(Dist. Ct. June 21, 2006) (vacating judgment in interest of justice despite absence of 

reasonable excuse for default where complaint not properly verified, no affidavit by 

someone with personal knowledge was submitted in support of default judgment, 

and defendant had colorable defenses). 

40. Here, the default judgment was not procedurally proper because the Plaintiff failed to 

comply with the “proof” requirement of CPLR 3215(f).  CPLR 3215(f) requires that, 

before the Court order even a defaulting defendant to pay damages, someone from 

the Plaintiff, with personal knowledge, swear in an affidavit to facts sufficient to 

establish the claimed liability and damages.   

41. [DEFECTIVE OUT OF STATE AFFIDAVIT] [Here, the only “proof” that Plaintiff 

provided of the claim in seeking its default judgment was an affidavit of facts 

notarized in the State of [] but not accompanied by a certificate of conformity.  An 

affidavit signed and notarized outside the State of New York is not of evidentiary 

value to constitute “proof” of anything unless it is accompanied by a certificate of 

conformity.  CPLR 2309(c); Citibank (South Dakota), N.A. v. Martin, 11 Misc. 3d 219, 

224, 807 N.Y.S.2d 284, 289 (N.Y.C. Ct. 2005).] 
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42. [AFFIDAVIT WITHOUT PERSONAL KNOWLEDGE] [It is insufficient under CPLR 

3215(f) to submit an affidavit of a person without personal knowledge of the essential 

facts, because such an affidavit does not constitute “proof” of anything.  See Citibank 

(South Dakota), N.A. v. Martin, 11 Misc. 3d 219, 223, 807 N.Y.S.2d 284, 289 (N.Y.C. 

Civ. Ct. 2005) (“The affidavit must demonstrate personal knowledge of essential 

facts or the judgment will be assailable, even if the defendant defaults.” (internal 

citations to various authorities omitted)). 

43. Here, the Plaintiff is not an original creditor but is, rather, a debt buyer.  The putative 

original creditor is [].  Plaintiff’s application for a default judgment here was supported 

only by the affidavit of [], who asserted that he had personal knowledge of the books 

and records of the Plaintiff but made no assertion with respect to []'s books and 

records.  [] does not purport to be an employee or officer of [] or otherwise to have 

knowledge of its records.  All relevant evidence in this case would have been among 

the books and records of [].  []'s affidavit is therefore not based on personal 

knowledge, and so is insufficient to constitute “proof” of anything under C.P.L.R. 

3215(f). 

44. Under analogous circumstances, courts have held an attorney’s verification to be 

insufficient to support a default judgment under C.P.L.R. 3215(f), because such a 

verification is not based on personal knowledge and so is insufficient to constitute 

“proof” of the essential facts of liability and damages.  Mullins v. DiLorenzo, 199 

A.D.2d 218, 219, 606 N.Y.S.2d 161, 162 (1st Dep’t 1993). 

45. Moreover, it is now well settled in this Department that an affidavit of a debt buyer's 

employee is not admissible as proof of the underlying claim that accrued in favor of 

the original creditor, knowledge of which could only be held by the original creditor's 

employees.  See Unifund CCR Partners v. Youngman, 89 A.D.3d 1377, 1377, 932 

N.Y.S.2d 609, 609 (4th Dep’t 2011), lv. denied, 2012 N.Y. Slip Op. 72420 (debt 
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buyer's affiant failed to show how she could have personal knowledge of a different 

company’s business records).]    

46. [In addition, the affidavit failed to make out any cause of action against the 

Defendant in any event, because [].] 

47. Where, like here, the Plaintiff has improperly obtained an unsupported default 

judgment, and has not submitted any evidence supporting its cause of action, and 

the defendant is prepared to assert meritorious defenses, and in light of New York's 

strong public policy favoring merits dispositions, the interest of justice support 

vacatur.  In addition, [LIST ANY OTHER REASONS THE INTERESTS OF JUSTICE 

SUPPORT VACATUR, I.E. THIS WAS IDENTITY THEFT, DOMESTIC VIOLENCE, 

USURY, A BIG SCAM, WHATEVER], further supporting vacatur in the interest of 

justice. 

Poundage: 

48. CPLR 8012(b)(4) provides that where an income execution or property execution is 

vacated after levy, the Sheriff is entitled to "poundage upon the value of the property 

levied upon" and the Court may order the "party liable therefor" to pay this to the 

Sheriff.  Under CPLR 8012(b)(1) the poundage rate is 5% of the first $250,000 

collected.   

49. The Sheriff's Office presumably withholds its 5% poundage as it collects income 

under an income execution, and so should not be entitled to any further poundage 

following the vacatur of the judgment in this matter, as it will collect no further 

income.  See Op. N.Y. State Comptroller 88-16 (Sheriff is entitled to 5% of moneys 

actually collected as principal and interest under income execution, and should 

withhold this poundage from each installment collected). 

50. Assuming that the Sheriff's Office is, for some reason, entitled to additional 

poundage, the "party liable therefor" must be the Plaintiff, because the Court lacks 

Page 116 of 137



jurisdiction over the Defendant and so does not have the power to impose this cost 

on the Defendant.  See Estate of Randolfi v. Ultissima Beauty Institute, Ltd., 182 

A.D.2d 799, 800, 586 N.Y.S.2d 492, 493 (2d Dep't 1992) (poundage correctly 

imposed on Plaintiff where default judgment vacated for lack of jurisdiction); West 

Side Nat'l Bank of Chicago v. Warsaw Discount Bank, 204 A.D. 4, 4, 197 N.Y.S. 144, 

145 (1st Dep't 1922) (where judgment vacated for lack of jurisdiction, it was error to 

condition vacatur on defendant's payment of Sheriff's poundage:  "No obligation 

rested upon the defendant to pay the sheriff's fees, because the moneys were 

unlawfully taken by the sheriff upon a void attachment.  The order should have 

required the return of all the moneys attached, and should at the same time have 

required the plaintiff in that action to pay the sheriff's fees which had accumulated."). 

Restitution: 

51. Under C.P.L.R. 5015(d), where a judgment or order is vacated, the Court may order 

the plaintiff to make restitution of amounts obtained through enforcement of the 

vacated judgment.   

52. In light of the fact that the judgment here was entered without jurisdiction and was 

therefore a nullity from the beginning, an order of restitution is appropriate and 

necessary to prevent the Plaintiff from being unjustly enriched.   

53. To date the Plaintiff has collected $_____________ through enforcement of the 

judgment.  I attach _________________ as documentation of the collection. 

54. The Court should therefore order Plaintiff to disgorge to me the entire $___________ 

that Plaintiff obtained through its _____________. 

55. No Previous application has been made for the relief sought herein. 

WHEREFORE, I respectfully request an order vacating the judgment and dismissing the 

complaint in this action, and such further relief as the Court may find to be just and proper. 
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_______________________ 
[Name] 
Pro Se 

 
 
Sworn to before me this _____ day of ______________, 2013 
 
 
__________________________ 
Notary Public 
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At Special Term of the Buffalo City Court, 
Held at the Courthouse located at 

50 Delaware Avenue, Buffalo, New York 
the _____ day of ______________, 2013 

 

Present:  HON.________________________ 
  Judge of the City Court 
 
 
     Plaintiff, 
  v. 
 
     Defendant. 
 
 
 

 
 
 
 
 
ORDER 
 
Index No. _________ 
 

This matter was brought before the Court by Order to Show Cause by the 

Defendant, [], seeking vacatur of the default judgment issued by this Court on [], under 

CPLR 5015(a)(4) [or, in the alternative, CPLR 5015(a)(1), CPLR 317, and/or in the 

interest of justice]. 

This matter came to be heard on [], and the Court, having heard the arguments 

of the Defendant, having read the affidavit of the Defendant, sworn to on [], and upon all 

supporting documents annexed thereto, [and on the Plaintiff’s failure to appear] herby 

orders the following: 

IT IS HEREBY ORDERED: 

The motion to vacate is granted.  Judgment rendered in favor of the Plaintiff and 

against the Defendant on [], for $[], is vacated in its entirety and [the action is dismissed] 

[the action is restored to the calendar and the proposed Answer attached to the order to 

show cause is deemed to have been filed and served as of the date of this order].  [Any 

poundage to which the Erie County Sheriff is entitled shall be paid by the Plaintiff.]  

[Plaintiff is to make restitution to the Defendant, within 30 days from service of notice of 
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entry of this order, of moneys in the amount of $____________ collected through 

enforcement of the judgment.] 

 

Hon. ___________________, J.C.C.

Page 120 of 137



   
CITY COURT OF THE CITY OF BUFFALO 
COUNTY OF ERIE 
[],                                                    
    
   Plaintiff,    
  
                          v.       
[], 

      Defendant. 
 

 

 
 

 
AFFIDAVIT OF SERVICE 
BY MAIL 
 
 
Index No:  
 
 

State of New York, County of Erie ss.: 
 
 
[], being duly sworn says, I am over 18 years of age and served the motion papers on opposing 
party under CPLR 2214 in the following fashion: 

On ________________________, I mailed by certified mail, return receipt requested, a true 
copy of the Order to Show Cause to Vacate Default Judgment and supporting papers enclosed 
and properly sealed in a postpaid envelope, which I deposited in an official depository under the 
exclusive care and custody of the United State Postal Services within the State of New York 
addressed to: 

Buffalo City Court Marshals 
50 Delaware Ave. 
Buffalo, NY  14202 
 
[LAW FIRM ADDRESS] 
 
 

 
 
 
__________________________ 
 
[Name] 

 
 
 

Sworn to before me this ___ day of ______________ 2013 
 
 

__________________________________ 
Notary Public 
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CIVIL COURT OF THE ST A TE OF NEW YORK 
COUNTY OF ------
--------------------------------------------------------------------'*'---

Plaintiff(s), 

- against -

Defendant( s ). 

---------------------------------------------------------------------'*'---

ANSWER: (Check all that apply) 

1. __ General Denial: I deny the allegations in the Complaint. 

SERVICE 

2. __ 1 did not receive a copy of the Summons and Complaint. 

Index No. ------

WRITTEN ANSWER 
CONSUMER CREDIT 
TRANSACTION 

3. __ I received the Summons and Complaint, but service was not correct as required by law. 

DEFENSES 

4. __ It is not my debt. I am a victim of identity theft or mistaken identity. 

5 . __ I have paid all or part of the alleged debt. 

6. __ 1 dispute the amount of the debt. 

7. __ I had no business dealings with Plaintiff (Plaintiff lacks standing) and/or Plaintiff is not 
the legal owner of my debt. · 

8. __ The NYC Department of Consumer Affairs shows no record of plaintiff having a license 
to collect debt (only for cases filed in New York City). 

9._ Plaintiff does not allege a debt collector's license number in the Complaint (only for cases 
filed in New York City). 

IO._ Statute of limitations (the time has passed to sue on this debt). 

11._ This debt has been discharged in bankruptcy. 

12._ The collateral (property) was not sold at a commercially reasonable price. 

13._ Failure to provide proper notice before selling collateral (property). 

1 
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14._ Failure to mitigate damages (Plaintiff did not take reasonable steps to limit damages). 

15._ Unjust enrichment (the amount demanded is excessive compared with the original debt). 

16._ Violation of the duty of good faith and fair dealing. 

17._ Unconscionability (the contract is unfair). 

18._ Laches (plaintiff has excessively delayed in bringing this lawsuit to my disadvantage). 

19. __ OUTSIDE OF NEW YORK CITY ONLY: Lack of personal jurisdiction under 
Uniform City Court Act § 213 (applies if you do not work in the city where the case was filed 
and you are not a resident of that city or (for all counties except Westchester and Nassau 
counties) you are not a resident of a town next to that city within the same county). 

OTHER 

20. Other 
Reasons -------------------------------

21._ Defendant is in the military 

22._ Please take notice that my only source of income is __________ , which 
is exempt from collection. 

COUNTERCLAIM(S) 

23._ Counterclaim(s): $ ________ Reason: 

I 
VERIFICATION 

State of New York, County of ________ ss: 

-------------' being duly sworn, deposes and says: I have read the Answer 
in Writing and know the contents to be true from my own knowledge, except as to those matters 
stated on information and belief, and as to those matters I believe them to be true. 

Sworn to before me this __ day of ____ , 20 __ . 

Signature of Defendant 

Notary/Court Employee 

2 
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Carolyn E. Coffey is a Supervising Attorney at MFY Legal Services, Inc., which provides free 
legal assistance to New York City residents in the areas of housing, foreclosure, public benefits, 
civil and disability rights, employment, consumer and family law, prioritizing services to 
vulnerable and under-served populations, while simultaneously working to end the root causes of 
inequities through law reform, impact litigation, and policy advocacy. Ms. Coffey supervises 
MFY’s Consumer Rights Project, which provides advice, counsel, and representation to low-
income New Yorkers on a range of consumer problems and represents consumers in state court 
lawsuits and appeals and in federal court proceedings in affirmative cases, including class 
actions. She also supervises MFY’s Low-Income Bankruptcy Project, which provides full 
representation in Chapters 7 and 13 bankruptcy filings to New Yorkers seeking a fresh start who 
are unable to afford an attorney, and prepares petitions for pro se debtors with the help of pro 
bono attorneys. She also engages in legislative advocacy, successfully helping to enact pro-
consumer laws in New York City and New York State, drafts amicus curiae briefs, has co-
authored reports concerning the debt collection industry, and conducts trainings on consumer 
law. Ms. Coffey is active in the CLARO (Civil Legal Advice and Resource Office) program in 
the courts, and regularly serves as a consumer law expert. Ms. Coffey is also an adjunct 
professor at Cardozo Law School, where she teaches a consumer clinic seminar.   

Evan Denerstein is a Staff Attorney at MFY Legal Services’ Consumer Rights Project. The 
Consumer Rights Project provides advice, counsel, education and representation to low-income 
individuals on a range of consumer issues, prioritizing direct services to people living on fixed 
incomes and people with disabilities. Prior to joining MFY, Mr. Denerstein assisted clients on a 
variety of consumer issues as a Staff Attorney at The Financial Clinic. Mr. Denerstein received 
his B.A. from the University of California at Berkeley (2004) and his J.D. from Brooklyn Law 
School (2010). 

Adam Friedl joined Pro Bono Net in September 2012. Previously, Adam was the Coordinating 
Attorney for New York Appleseed's Volunteer Lawyer for the Day - Consumer Credit Project. 
He has also worked as a staff attorney at The Family Center and served as Acting Director of the 
Public Interest Center at St. John's University School of Law. Before law school, Adam was a 
case manager working with immigrant communities in the South Bronx and his native 
Oklahoma.  

Matthew Parham is an attorney with the Western New York Law Center in Buffalo, handling 
consumer rights litigation matters and serving as the consumer law expert at CLARO-Buffalo 
consumer law clinics. After graduating from NYU Law School in 2004, Mr. Parham clerked for 
the Honorable Rosemary S. Pooler of the United States Court of Appeals for the Second Circuit, 
and then spent five years at the Manhattan headquarters of the global law firm Sullivan & 
Cromwell, LLP, at which he represented large financial institutions and other corporations in 
high-stakes commercial litigation and handled pro bono immigration matters. Between October 
2010 and September 2012, Mr. Parham operated a solo law practice in Buffalo practicing 
consumer and civil rights litigation, including debt collection defense and prosecuting debt 
collector harassment, wrongful automobile repossession, and other consumer rights matters, and 
police and correction officer misconduct cases. Mr. Parham has also served as an adjunct clinical 
professor at the SUNY-Buffalo Law School teaching consumer finance law and litigation. 
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