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H. PROVING YOUNG ADULT DISABILITY CLAIMS: MOCK HEARING 

OUTLINE 

INTRODUCTION 

Hearings involving young adult claims present unique issues for advocates. An 18 year old whose 

benefits are being terminated is entitled to a hearing at the reconsideration stage, as well as a hearing 

before an Administrative Law Judge (ALJ). There are differences and similarities between these types of 

hearings, and there are proactive strategies to deal with issues that may rise at either type of hearing, 

including ways in which advocates can better elicit helpful testimony on direct examination. A sample – 

or “mock” – direct examination will be conducted. Sample case summary is attached as Appendix #1; 

Hearing Exhibit File is Appendix #2 

I. AGE-EIGHTEEN REVIEW PROCEDURES 

A. Initiation of Review 

1. Notice [20 C.F.R. § 416.987(d)(1)] 

a. “We will notify you in writing before we begin your disability         

redetermination. We will tell you: 

i. [(i)] That we are redetermining your eligibility for payments; 

ii. [(ii)] Why we are redetermining your eligibility; 

iii. [(iii)] Which disability rules we will apply; 

iv. [(iv)] That our review could result in a finding that your SSI payments 

based on disability could be terminated; 

v. [(v)] That you have the right to submit medical and other evidence for 

our consideration during the redetermination; and 

vi. [(vi)] That we will notify you of our determination, your right to 

appeal the determination, and your right to request continuation of benefits 

during appeal.” 

b. Initial Determination [20 C.F.R. 416.987(d)(2)] 

i. “We will notify you in writing of the results of the disability     

redetermination. The notice will tell you what our determination is, the 

reasons for our determination, and your right to request reconsideration of 

the determination. If our determination shows that we should stop your 

SSI payments based on disability, the notice will also tell you of your right 

to request that your benefits continue during any appeal. Our initial 

disability redetermination will be binding unless you request a 

reconsideration within the stated time period or we revise the initial 

determination.” 

ii. Sample continuation determination (SSA 832-C3/U3) attached 

(Appendix #3, p.1) 

iii. Sample termination determination attached (Appendix #3, pp. 2-3) 

iv. Sample Notice of Disapproved Claim attached (Appendix #3, 4-7) 

B. Reconsideration Step 

1. Reconsideration applicable in Age 18 Reviews even in prototype state such as New 

York 

a. See Disability Redesign Prototype Model 

i. POMS DI 12015.100  
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ii. https://secure.ssa.gov/poms.nsf/lnx/0412015100 

b. Age Reviews excluded from prototype 

i. http://www.ssa.gov/disability/Documents/Prototype_Operating_Instru

ctions.doc 

a) See page 10 

2. Special Request for Reconsideration (Form SSA-789-“Request for Reconsideration 

Disability Cessation”) 

a. http://www.ssa.gov/forms/ssa-789.pdf 

C. Continued “Interim” Benefits During the Appeal Process [20 CFR §416.996] 

1. Benefits must be specifically elected (and re-elected at each stage of the appeal 

process, as discussed infra) within 10 days of initial notice 

2. Request for Reconsideration within 10 days alone is not enough; beneficiary must 

ask and/or be informed by claims representative about special written election. 

3. Late filings/requests for continued benefits are considered under the “good cause” 

provisions at 20 C.F.R. §§ 404.911, 416.1411.   

4. To receive continued benefits through the ALJ level, the recipient must file an 

appeal within 10 days and specifically request continued benefits. 

5. Benefits paid during appeal process can be assessed as an overpayment if the appeal 

is unsuccessful. 

6. Recovery subject to waiver provisions if appeal made in “good faith.” [20 CFR 

§§404.1597a(j)(3), 416.996(g)(2)] 

7. “Good faith” assumed unless claimant fails to cooperate, etc.  Id. 

8. The usual 60-day appeal period still applies if continued benefits are not requested. 

D. “Face-to-Face” Reconsideration Step 

1. Disability hearings are “available” in Age 18 Review cases at the reconsideration 

step in cessation cases. [20 CFR §§404.913(b)-918, 416.1413(d)-1418] 

2. Video teleconferencing or telephone hearings permissible, with consent of claimant 

a. POMS DI 332025.080, DI 32025.085 

b. https://secure.ssa.gov/poms.nsf/lnx/0433025080 et seq 

c. Telephonic hearings permissible only if 

i. No witnesses other than claimant 

ii. No need for an interpreter 

iii. “Relatively simple” claim 

3. These hearings are limited to medical factors: 

a. Reconsideration disability hearings are not applicable to new applications 

(but a denial of a new application can be combined with disability hearing). [20 

CFR §§404.914(d) and 416.414(d)] 

b. Per preamble to publication of regulations, they are not available in closed 

period cases.  51 Fed. Reg. 290 (January 3, 1986). 53 Fed. Reg. 29012 (August 2, 

1988). 

c. They are not applicable to nonmedical cessation issues (i.e., Title XVI excess 

resources, SGA, etc.).  In such terminations, continuation of benefits is provided 

only through the first level of appeal.  20 C.F.R. §416.1336(b). 

E. Reconsideration Procedures. [20 CFR §§404.916 & 416.1416] 

1. After a special Request for Reconsideration is filed, the file is transferred to DHU 

(Disability Hearing Unit) 

a. Sample Transmittal – SSA-832-C3/U3 -attached (Appendix #3, pp. 8-9) 
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2. Remember that, as outlined supra, the request must be filed within 10 days of the 

cessation notice in order for the recipient to get continued “interim” benefits. 

3. The file is then forwarded to a “disability hearing officer” (DHO) 

a. Disability Hearing Officers are generally state agency/DDS employees [20 

CFR §§404.915, 416.1415] 

b. Disability Hearing Officers can send a file back to the original DDS 

component for further development.  [20 CFR §§416.916(c), 416.1416(c)] 

c. The Disability Hearing Officer, or DHO, can issue a favorable decision at 

any time, even if a hearing has not been held yet.  [20 CFR §404.916(d), 

416.1416(d)] 

4. In cases where “Disability Hearings” are held, many of the procedures are similar to 

or the same as ALJ hearing procedures: 

a. Right to representation. [20 CFR §§ 404.916(b)(2), 416.1416(b)(2)]  

b. Notification of time and place: 

i. Notice at least 20 days prior.[20 CFR §§404.914, 416.1414] 

ii. Reimbursement for travel of more than 75 miles. [Id]  

iii. Same rights for request of change of time and/or place as with ALJ 

hearings.  [20 CFR §§ 404.936(c) & (d) and 416.1436(c) & (d) (“good 

cause” provisions)] 

c. Opportunity to review evidence in file in advance and present additional 

evidence. [20 CFR §§404.916(b)(3) and 416.1416(b)(3)] 

i. Query re current difficulties obtaining files/CDs? 

ii. Problems with submission of SSA-1696 (Appointment of 

Representative) to local District or Field Office versus DDD? 

iii. Use of SSA-3288 in lieu of 1696? 

a) See POMS  DI 22010.065 

d. Opportunity to request a subpoena.[20 CFR §§ 404.916(b)(1) and 

416.1416(b)(1)] 

e. Opportunity to present and question witnesses.[20 CFR §§404.916(b)(4) and 

416.1416(b)(4)] 

5. But some of the procedures for reconsideration disability hearing are either more 

restrictive or more specifically spelled out than in the ALJ hearing process: 

a. Hearings are not recorded 

b. Opportunity to submit additional evidence after the hearing [20 CFR §§ 

404.916(e) and 416.1416(e)] 

i. But DHO may allow only 15 days for receipt of evidence. 

ii. This time will be allowed only if the DHO determines that the 

evidence has a direct bearing on the outcome and could not have been 

obtained before the hearing. 

c. Opportunity to comment on additional evidence obtained or received by DDS 

after the hearing. [20 CFR §404.916(f) and 416.1416(f)]: 

i. Written notice.  

ii. 10 day comment period. 

iii. Provision for supplemental hearing if necessary.. 

F. Disability Hearing Officer's Reconsideration Decision [20 CFR §§404.917, 416.1417] 

1. The DHO's decision must contain findings of fact and reasons for decision.  A 

decision “format” is used. 

a. Sample DHO Decision attached (Appendix #3, pp. 9-16) 
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2. The DHO's written decision is accompanied by a Notice of Reconsideration.  The 

Notice contains the usual 60-day appeal rights regarding a request for an ALJ hearing. 

a. Sample Reconsideration Notice Attached (Appendix #3, pp. 16-18) 

3. Once again, to receive continued benefits through the ALJ level, the recipient must 

file an appeal within 10 days and specifically request continued benefits.  [20 CFR 

§§404.1597a(g), 416.996(d)] 

4. The DHO’s decision has the effect of a reconsidered decision, unless reviewed by 

the Associate Director for Disability Determinations.  [20 CFR §§404.917&918, 

416.1417&1418] 

a. The director can return the file to DDS or the DHO, or issue a new written 

decision.   

b. The recipient must be given the opportunity to comment on any proposed 

new decision. 

5. The disability hearing does not affect the right to present new evidence at the ALJ 

level.  See preamble to regulations 51 Fed. Reg. 291 

6. The disability hearing does not alter any later appeal  rights.  A subsequent 

unfavorable ALJ decision can be reviewed by the Appeals Council.  If the Appeals 

Council remands a case where benefits had been previously elected at the ALJ level, the 

benefits should be reinstated automatically. [20 CFR §§404.1597a(i), 416.996(e)] 

II. HEARINGS TECHNIQUES 

A. Direct Examination – The Art of Storytelling 

B. Preparation 

1. Assessment of credibility, limitations 

2. Explain procedures 

a. What to expect 

b. What to do and not do 

c. Video teleconference (VTC)? 

i. Client’s choice 

ii. See supra 

d. VE (vocational expert) or ME (medical expert) 

i. Not applicable in Age 18 Reconsideration hearings? 

C. Ethical considerations 

1. See, Horse-shedding, Lecturing and Legal Ethics, by Edward Carter, 2008 

2. Appendix #4 

D. Crafting questions 

1. Know the theory of your case 

a. Listing, RFC, combination of impairments? 

2. Know the exhibit file!  

E. Mental impairment cases 

1. Review basic demands of work 

a. Understand, carry out, and remember simple instructions; 

b. Make judgments that are commensurate with the functions of unskilled work, 

i.e., simple work-related decisions. 

c. respond appropriately to supervision, coworkers and work situations; and 

d. deal with changes in a routine work setting. 
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e. 20 C.F.R. §§ 416.921(b)(3)-(6) 

f. POMS DI 25020.010 

i. https://secure.ssa.gov/apps10/poms.nsf/lnx/0425020010 

F. DAA (Drug and Alcohol Addiction) issues? 

1. See Cage v. Commissioner of Social Security, 692 F.3d 118 (2d Cir. 2012) 

a. Claimant has burden of proving DAA immateriality 

b. Commissioner does not have to produce medical opinion of materiality 

2. SSR 13-2p – Evaluating Cases Involving Drug Addiction and Alcoholism (DAA) 

a. http://socialsecurity.gov/OP_Home/rulings/di/01/SSR2013-02-di-01.html 

b. See also SSA Consolidates DAA Policies - 

http://www.empirejustice.org/issue-areas/disability-benefits/rules--

regulations/ssa-consolidates-daa-policies.html 

G. Deficits in adaptive functioning/intellectual disability 

1. See Talavera v. Astrue, 697 F.3d 145 (2d Cir. 2012)   

a. See attached questionnaire (Appendix #5) 

H. Credibility 

1. Review factors  

a. The individual's daily activities;  

b. The location, duration, frequency, and intensity of the individual's pain or 

other symptoms;  

c. Factors that precipitate and aggravate the symptoms;  

d. The type, dosage, effectiveness, and side effects of any medication the 

individual takes or has taken to alleviate pain or other symptoms;  

e. Treatment, other than medication, the individual receives or has received for 

relief of pain or other symptoms;  

f. Any measures other than treatment the individual uses or has used to relieve 

pain or other symptoms (e.g., lying flat on his or her back, standing for 15 to 20 

minutes every hour, or sleeping on a board); and  

g. Any other factors concerning the individual's functional limitations and 

restrictions due to pain or other symptoms 

2. 20 C.F.R. § 416.929(4) – How We Evaluate Symptoms 

3. SSR 96-7p 

a. Evaluation of Symptoms in Disability Claims: Assessing the Credibility of an 

Individual’s Statements 

b. http://www.socialsecurity.gov/OP_Home/rulings/di/01/SSR96-07-di-01.html 

4. Credibility of claimant versus that of the witnesses (i.e., family members)? 

a. See, e.g., Dodrill v. Shalala, 12 F.3d 915, 919 (9th Cir. 1993) (lay witnesses 

can be found credible even if claimant not) 

b. Cf. Briggs ex rel. Briggs v. Massanari, 248 F.3d 1235, 1239 (10th Cir.2001) 

(If the child claimant is unable to adequately describe his symptoms, the ALJ 

must accept the testimony of the person most familiar with the child's condition). 
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I. Pace of questioning 

J. Leading questions 

K. Compound questions 

L. Listen to the answers! 

M. Dealing with surprises 

III. MOCK HEARING 

A. Sample young adult case distributed and introduced (Appendix #1) 

B. Direct examination of claimant and witness 

C. Cross examination of VE and ME 

D. Review and critique 
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APPENDIX 1 
September 11-12, 2014 

DAP SESSIONS 

TYPICAL AGE-18 REVIEW CASE SUMMARY 

Justin Young was awarded SSI at the age of 14 and is now appealing the denial of his age-18 
redetermination.  His childhood featured domestic abuse and trauma.  At age 5, he was thrown 
against a sink and witnessed his father choke his mother.   When he was 12, he was diagnosed 
with major depressive disorder, recurrent with social phobia.   

Justin entered junior high school but his performance suffered due to absences.  At age 14, 
testing revealed full scale IQ of 99, difficulty with short-term memory, speed, and attention.  
Recommendations included small class size, extra time, separate test locations, and assistive 
devices such as tape recorders, charts and written instructions.  He was awarded SSI at this time 
based on depression with social phobia, and a learning disorder.   

By the 9th grade, Justin was experiencing extreme social phobia and refused to go to school.  He 
attended 2 high schools before being transferred to a residential school.  For that year and the 2 
that followed, Justin re-enrolled in school but stopped attending after a few months because of 
anxiety.  He was homeschooled for the remainder of each year.   

By age 17, Justin’s symptoms had increased.  Treatment records for this time period note 
depressed mood, anhedonia, insomnia, appetite changes, and social phobia.  He was prescribed 
Lexapro.  He found his first job as a salesperson at a busy bakery, but he was fired after less than 
two months for taking too many breaks.  He began experiencing an increase in anxiety-related 
symptoms, including being startled by noises.  His diagnosis was major depressive disorder, mild 
but with recent onset of generalized anxiety disorder.   

An IEP was issued recommending general education with special education teacher support 
services 3 periods per week.  It found his behavior was not interfering with his education because 
although he suffered from social phobia, medications prescribed were only for insomnia.   

At age 18, Justin re-enrolled in school but began skipping therapy, finding it a “waste of time.”  
He was also using marijuana with frequency.  His therapist contracted with him to enter a 
substance abuse program if he used during the week and continued to miss class.  Justin 
ultimately dropped out of both school and therapy.  He found a job at a clothing store, but the 
position ended after 2 months, following a disagreement with his boss. The following year, 
Justin was hospitalized for 5 days; he wasn’t getting out of bed and reported suicidal ideation.   
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At age 20, Justin obtained a GED.  He also found a job taking orders in a café, but he was fired 
for being too slow.  His age-18 reconsideration is denied at this time. 

At age 21, Justin resumed therapy, but attended only sporadically.  His diagnoses included 
ADHD, major depressive disorder, mild with anxiety, learning disorder and cannabis abuse.  

Justin is now 22 and working towards a bachelor’s degree.  Accommodations from the Office for 
Students with Disabilities include double time and special quiet room for tests.  He also receives 
assistance from a program aimed to support “at risk” students with counseling and other 
supports.  His grades ranged from B+ to F in the first year but now range from B- to A.   

Justin is no longer in treatment because the clinic he was attending closed.  He is ambivalent 
about finding a new therapist and about his claim for benefits.  His mother reports that he sleeps 
all day and is able to achieve good grades because he has chosen easy classes in the afternoon.  
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Edward Carter is the Supervisor of Financial Crimes Prosecution for the Attorney General of Illinois and
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2
Gary Slapper.  The Law Explored: preparing  witnesses.  TIMESONLINE, April 25 , 2007. 

http://business.timesonline.co.uk/tol/business/law/columnists/gary slapper/article1700573.  Site last visited March

30, 2008.
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Restatement of the Law Third, The Law Governing Lawyers , §116, Comment (b).

1

Horse-shedding, Lecturing and Legal Ethics

By Edw ard Carter1

©2008 by  Edward Carter

It is the rare witness who testifies without having been prepared to testify by the lawyer calling him.
Normally a substantial amount of time passes (usually at least a year if not several years ) between the event
about which a witness will testify and the date of his testimony and because of that if the witness testifies
“cold,” that is without preparation, the witness often will not have thought about the event about which he
will testify since it occurred and as a result he may have difficulty both remembering the details of the events
and describing them coherently. Putting an unprepared witness on the witness stand can result in exchanges
on the witness stand such as the following:

Attorney: “Please don’t shake your head.  All your answers must be oral.  Did you travel to
London?”

Witness: “Oral.”2

Sometimes referred to as horse-shedding, a term coined by James Fenimore Cooper in the era when
horse sheds were close to every rural courthouse and attorneys who rode circuit used them as a place to talk
to witnesses before trial, witness preparation  is not only ethical when properly done, but is part of what
every diligent lawyer must do to prepare for trial.  When improperly done it can lead to perjury and
professional discipline against the attorney.  For that reason it is critically important for attorneys to
understand the ethics of witness preparation.

When preparing a witness for trial a lawyer can meet with the witness to discuss the witness’s role
in the trial as well as explain what constitutes effective courtroom demeanor.  During the meeting with the
witness the lawyer can also discuss what the witness remembers, reveal the expected testimony of other
witnesses, and review with the witness the questions that the lawyer will ask at trial.  The witness can also
be shown any physical evidence such as documents that will be introduced and about which the witness will
be questioned and the witness can be told about the expected lines of cross-examination.  As part of the
process of witness preparation the lawyer can also rehearse the witness’s actual testimony and suggest a
choice of words.3  If the witness had previously made a statement and a memorandum of that statement was
made, for the purpose of refreshing the witness’s recollection the lawyer can show the memorandum to the
witness.

There are a number of witness preparation practices that are controversial and in some cases that
violate the  law or the rules of professional responsibility, or both.  Some of those practices are discussed
below.
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(Spring 2002).

5
Lisa Salmi.  Don’t Walk the Line: Ethical Considerations in Preparing Witnesses for Depositions and
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State v. McCormick , 298 N.C. 788 (1979).

7
Nassau County Bar Op. No. 94-6  (1994).

8
Kines v. Butterworth, 669 F.2d 6 (1 st Cir. 1981)

2

1. The Lecture

One of the oldest witness preparation practices is called the lecture.  While frequently used in
connection with the initial interview of a defendant-client, it is also sometimes used when interviewing
witnesses. As practiced, before hearing the client or witness’s version of what occurred, the lawyer explains
the law relating to the charged offense or the law relating to a possible defense and frequently the law
relating to both and then asks the client or witness to tell him her version of the events.  The lecture is
frequently criticized by legal academics as violating Model Rule of Professional Conduct 3.4(b) which
prohibits a lawyer from falsifying evidence or counseling or assisting a witness to testify falsely4 or at least
as bordering on such a violation5 because, it is argued, it encourages a defendant or witness to falsely tailor
her testimony to the applicable law.  Despite those criticisms, the practice of explaining the law before
hearing the client or witness’s version of the events has been approved by courts6 and ethics committees of
bar associations.7

2. Simultaneous Interviews

Simultaneous interviews of potential witnesses do not violate any rule of professional responsibility,
but as a practical matter they should be avoided.  A simultaneous interview of witnesses may be an efficient
use of time, but if opposing counsel brings it out during trial, such an interview can give the appearance of
collusion, can weaken the strength of the witness’ testimony in the eyes of the trier of fact, and sometimes
so weaken the witness’s testimony as to render it worthless. Simultaneous witness interviews also can make
it difficult to learn exactly what happened because the witnesses may try to align their testimony instead of
openly relating what they believe they saw or heard.

3. Exclusion Orders and Revealing Testimony

At the start of any criminal trial the prosecutor and the defense attorney almost always make a joint
motion to exclude witnesses from the courtroom.  Courts routinely grant these motions.  It is a violation of
the exclusion order to provide a witness who has not yet testified with a transcript of another witness’s
testimony or to relate a summary of the witness’s testimony to a witness who has not yet testified.

4.  Obstructing Access to a Witness

The law recognizes that in a criminal case both the prosecution and the defense have an equal right
to interview witnesses8 and Model Rule of Professional Conduct 3.4(a) prohibits an attorney from obstructing
another party’s access to a witness.  A witness has a right to refuse to talk to an attorney who is seeking to
interview her and she may choose not to talk to the prosecutor or the defense attorney or both.  It is improper
for a lawyer who does not represent the witness to tell the witness not to speak to the attorney for the other
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See, International Business M achines Corp. v. Edelstein , 526 F.2d 37  (2nd Cir. 1975).

10
Gary Slapper at Note 2.

3

side and it is improper for an attorney to insist that he be present when the witness meets with the opposing
side.9 

As important as it is to prepare witnesses for trial, as the following colloquy illustrates, the attorney
preparing a witness must not lose sight of the fact that she, too, must be both prepared for and attuned to what
she is saying and the questions she is asking:

Lawyer: “So, your baby was conceived on July 12?”

Witness: “Yes.”

Lawyer: “And what were you doing at that time?”10
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