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Editor’s Foreword
By Rose Mary Bailly

“Old is always fifteen years from now.”

Even if we think we are not old yet, the United States
Administration on Aging may. It has adopted age 65 as a
milestone in aging and reports that in 2012, the popula-
tion of Americans 65 years or older numbered 43.1 mil-
lion, representing about 13.7% of the population and that
within this older population the number of people aged
85 and older is rising.! In New York, the population of
individuals 65 or older in 2012 represented 14.1% of the
population.? New York ranks in the top four states with
the highest number of older adults, tying Texas with 2.7
million people age 65 and older.?

The longevity of the citizens of this state and nation
presents significant public policy choices as well as indi-
vidual concerns about health care, housing, retirement,
support services, and long-term care, to name just a few
of the issues facing older adults and their families. Robert
“Bob” Abrams, Esq., co-founder and an executive partner
at Abrams, Fensterman, Fensterman, Eisman, Formato,
Ferrara & Wolf, LLP, is a nationally recognized expert in
Health and Elder Law, and is passionate about the op-
portunities, challenges and consequences which face our
aging population. Bob enthusiastically agreed to be the
Guest Editor for this issue of the Journal, devoted to the
topic of aging and longevity, in order to start us think-
ing about these choices and concerns. We are grateful to
Bob and the authors he brought together to help us un-
derstand what is on the horizon for all of us, Millennials,
GenXers, and Baby Boomers, all together.

Bob Abrams introduces us to the subject of aging and
longevity with a history lesson. Beginning with visions
of health care for our nation’s older citizens articulated
by Presidents Harry S. Truman and Lyndon Johnson,
Bob’s article, Medicaid, Medicare and Increased Longevity
examines how Medicare and Medicaid, two programs
which provide assistance with health care costs, fall short
in addressing the long-term care needs of older adults.
He questions what the future of health care should be.
Hoping that we will learn from past public policy deci-
sions, Richard Alterbaum reviews how public policy can
be developed and then undone in his article, The Rise and
Fall of the Medicare Catastrophic Coverage Act, which traces
the rise and rapid demise of this federal legislation.

—Bill Cosby

In Aging Up the River:
Law and Policy Challenges
Facing America’s Graying
Prison Population, Benjamin
Pomerance examines the
multifaceted policy problem
engaging states across the
country of how to treat a
population that society has
condemned to live out their
older years behind bars.

“The longevity of the citizens of this
state and nation presents significant
public policy choices as well as individual
concerns about health care, housing,
retirement, support services, and long-
term care, to name just a few of the
issues facing older adults and their
families.”

Adults are generally presumed to be competent un-
der the law with the legal right to make decisions on all
matters affecting their personal well-being. Everyone
values their autonomy—just ask the holder of a newly
minted driver’s license if he or she is ready to drive.
Unfortunately and inevitably, many individuals will face
issues regarding the exercise of their autonomy as they
age. If an individual’s decision-making capacity is im-
paired by some physical or mental condition, a question
arises as to whether the individual’s autonomy must be
curbed, to protect either the older individual or others.
Robert Cannon and Lauren Numeroff show us how New
York is addressing that potential loss of autonomy in their
respective articles, Perspectives on the Role of Government
and the Court System in Addressing the Legal Needs of
Individuals with Diminished Mental Capacity, and Parens
Patriae Power: the Court’s Role in Addressing the Fragility of
Capacity. From the Bench, Judges Tanya R. Kennedy and
Arthur M. Diamond offer their perspectives on dimin-
ished capacity.
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Greg Olsen bridges the divide between policy and
personal issues in his article The Valuable Role of the Aging
Services Network, which examines how New York’s State
Office for the Aging serves older adults in New York
through its public and private partnerships.

Finally, Christine Julien reminds us in Aging in the
Digital Age that as people are living longer, new, innova-
tive technologies are putting things at their fingertips in
ways never before imagined and describes how these
technologies can serve and support older adults.

I'would like to especially thank our Executive Editor
for 2013-2014, Kathleen Rivers, Albany Law School,
Class of 2014, for her professionalism, enthusiasm and
patience. She and her Albany Law School colleagues,
Cameron Betterley, Kelly Hendricken, Sean Moran, Jamie
VanDenburgh, and Christopher Scoville, Class of 2014,
and Alexander Cooper and Benjamin Novogroski, Class
of 2015, also deserve thanks for their forbearance in put-
ting this issue together. My thanks also to the staff of
the New York State Bar Association, Dan McMahon, Pat
Wood, Megan O’Toole, Wendy Harbour, and Lyn Curtis,
for their help, expertise and most especially their pa-

tience. My thanks to the Government Law Center’s new
Executive Director, Ray Brescia, and last, my thanks to
Patty Salkin, now Dean of Touro Law Center, for her con-
tinuing inspiration.

Finally, I take full responsibility for any flaws, mis-
takes, oversights or shortcomings in these pages. The
errors are entirely my own. Your comments and sug-
gestions are always welcome at rbail@albanylaw.edu or
at Government Law Center, 80 New Scotland Avenue,
Albany, New York 12208.

Endnotes

1. The Older Population (The Administration in Aging), available
at http://www.aoa.gov/Aging_Statistics/Profile /2013 /3.aspx;
Why Population Aging Matters: A Global Perspective (National
Institute on Aging), available at http:/ /www.nia.nih.gov/health/
publication/why-population-aging-matters-global-perspective/
trend-3-rising-numbers-oldest-old.

2. New York State and County Quick Facts, available at http://
quickfacts.census.gov/qfd/states/36000.html.

3. AProfile of Older Americans 2012 6 (Administration on Aging),
available at http:/ /www.aoa.gov/Aging_Statistics/Profile/2012/
docs/2012profile.pdf.
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Medicaid, Medicare and Increased Longevity

By Robert Abrams

We Americans think of
ourselves as a nation that
cares about our fellow hu-
man beings, especially our
family members, other loved
ones and our neighbors.

We claim to be particularly
concerned with our older
relatives: our parents, grand-
parents, aunts, uncles and—
as we all get older and live
longer—ourselves and our
children.

“Although a half century has passed since
the initial passage and implementation of
the Medicare and Medicaid programs,...
we have done little to plan for the
increased longevity of older Americans
and the personal, familial, health care
and financial challenges that accompany
increased longevity.”

Our concern for older Americans was eloquently
articulated almost fifty years ago when President Lyndon
Baines Johnson announced the passage of Medicare and
former President Harry S. Truman discussed the need for
Medicaid:

President Lyndon Baines Johnson:

No longer will older Americans be denied
the healing miracle of modern medicine.
No longer will illness crush and destroy
the savings that they have so carefully
put away over a lifetime so that they
might enjoy dignity in their late years.

No longer will young families see their
own incomes, and their own hopes, eaten
away simply because they are carrying
out their deep moral obligations to their
parents, and to their uncles, and their
aunts. And no longer will this Nation re-
fuse the hand of justice to those who have
given a lifetime of service and wisdom
and labor to the progress of this prosper-
ous country.!

President Harry S. Truman:

Millions of our citizens do not now have
a full measure of opportunity to achieve

and to enjoy good health. Millions do not
now have protection or security against
the economic effects of sickness. And the
time has now arrived for action to help
them attain that opportunity and to help
them get that protection.?

There were approximately 18 million Americans over
the age of 65 when President Johnson introduced Medi-
care;’ today there are over 40 million Americans who are
at least 65 years of age* and more than 100 million Ameri-
cans who are 50 years of age and older.®

When President Harry S. Truman made the above
remarks, he probably did not consider increased longevity
and the number of older citizens who would require Med-
icaid protection, nor could he have foreseen the significant
impact of the Olmstead decision® regarding the way in
which we provide for the health care, shelter, and person-
al needs of the elderly and individuals with disabilities.

Moreover, life expectancy in 1965 was 67 years for
men and 73 years for women, which meant that male
Medicare beneficiaries would require approximately
2 years of coverage and female Medicare beneficiaries
would require approximately 8 years of coverage.” Today,
Americans who are 65 years of age or older can expect to
live until age 85 and, accordingly, many may be entitled to
approximately 20 years of Medicare benefits.?

Although a half century has passed since the initial
passage and implementation of the Medicare and Med-
icaid programs, and notwithstanding our individual and
collective love for the “elders” among us, we have done
little to plan for the increased longevity of older Ameri-
cans and the personal, familial, health care and financial
challenges that accompany increased longevity. Our
leaders in state and federal governments have failed to
establish a sound and sustainable long-term care policy
and such procrastination has and will continue to have
disastrous individual and societal consequences.

Some, for example, argue that Medicaid, a program
designed to provide health care coverage for individuals
with minimal income and assets, has become, by default,
our nation’s de facto long-term care program. By circum-
stance or design, many older persons attempt to comply
with Medicaid’s stringent financial eligibility require-
ments’ to ensure that they can access, and have Medicaid
pay for, the costly medical and personal care they require
(or may require in the future). With increased age often
comes three or more chronic health care conditions,! reli-
ance on five or more prescription medications,!! multiple
visits to the hospital emergency room,'2 hospital admis-
sions due to acute health care episodes'® and short or
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long-term placement in a rehabilitation facility or nursing
home.*

Medicaid, a joint federal and state program, covers
the above referenced services for eligible individuals. Un-
fortunately, due to the absence of a viable long-term care
plan, Medicaid has been a particular drain on our nation’s
economy, and on state budgets in particular.

Moreover, due to a variety of reasons, including
the absence of a national long-term care plan, informed
Americans, whose income and assets may minimally
and, in some cases, significantly exceed the Medicaid
eligibility requirements, engage in “Medicaid planning”
to accelerate their Medicaid eligibility.!® Such planning
is legal'® and may involve the transfer of assets, creation
of Medicaid-approved trusts, spousal refusals, the use of
promissory notes and/or other sophisticated strategies.”
Such planning options often require the assistance of a
knowledgeable and experienced attorney and can be quite
expensive. It is indeed ironic that potential Medicaid ben-
eficiaries must spend thousands of dollars to qualify for a
program designed for individuals with minimal financial
resources and income.

Unlike Medicaid, almost all of America’s seniors are
eligible for Medicare. However, notwithstanding Presi-
dent Johnson’s vision that Medicare would pay for home
care and nursing home care, Medicare’s administrators
have spent the last five decades attempting to limit such
coverage. In recognition of the lack of Medicare coverage
for long-term care, several attempts have been made to
pass laws that would expand Medicare coverage. Un-
fortunately, most such attempts have ultimately failed,
including the Medicare Catastrophic Coverage Act in
1990.18

While legislative attempts have generally been unsuc-
cessful, advocates have commenced and successfully
litigated cases against the federal government to clarify
the scope of Medicare services. As a result, over the past
several years, there has been an increase in Medicare
coverage for home care, nursing home and therapeutic
services. Needless to say, however, further expansion and
clarification is necessary.

Regardless of the original intent of the Medicare and
Medicaid programs, it is clear that tens of millions of
older Americans rely on one or both of these programs.
Such reliance has resulted in significant public expendi-
tures. The following statistics illustrate some of the costs
associated with Medicare and Medicaid:

® The total health care-related costs for individuals
who are 65 years of age or older is approximately
One Trillion One Hundred Eighty-Six Billion
Dollars ($1,186,000,000,000).'° Medicare, which
provides at least partial health care coverage for
almost all American citizens who are 65 years of age

or older, pays approximately 45% of these costs, a
total of Five Hundred Twenty-Nine Billion Dollars
($529,000,000,000).2°

* Medicare beneficiaries receive significant benefits
but must make certain premiums, co-insurance
and/or deductible payments. The average Medi-
care beneficiary contributes approximately $4,500
toward the cost of his or her Medicare coverage.?!

¢ The greatest expenditure on health care costs is dur-
ing the last six months of life when approximately
$22,407 is spent per Medicare beneficiary.??

e The total current health care expenditures for in-
dividuals 85 years of age or older is One Hundred
Ninety Billion Four Hundred Sixty-Five Million
Dollars ($190,465,000,000).2

® Medicaid contributes approximately One Hun-
dred Thirty-One Billion Dollars ($131,000,000,000)
toward the health care costs incurred by Medicaid
beneficiaries.?*

* Approximately five million Americans have Al-
zheimer’s type dementia.?> According to a recent
RAND corporation study, each case of dementia
costs $41,000 to $56,000 a year and the total costs of
dementia in 2010 were between $159 billion dol-
lars and $215 billion. The Alzheimer’s Association
estimates that the total cost of dementia cases may
exceed one trillion dollars by the year 2050.26

¢ Given that there are currently 5,700,000 Americans
who are at least 85 years of age?” and this demo-
graphic is expected to more than double over the
next 20 years,?® we can expect health care costs for
this group to experience a corresponding increase.

¢ The Department of Health and Human Services
predicts that America’s total health care expen-
ditures for individuals 65 years of age and older
will increase by 33% in the next two decades.” In
other words, the health care costs incurred by older
Americans places a heavy burden on America’s cur-
rent and future fiscal stability.

Suffice it to say, that our federal and state govern-
ments, through both the Medicare and Medicaid pro-
grams, have and will continue to commit substantial
money and resources to providing varying levels of health
care and personal care to older Americans.

With at least hundreds of billions of dollars at stake,
as well as the future of America, it’s clearly time for our
nation to evaluate if these funds would be better invested
in a coordinated long-term care delivery system, rather
than to rely principally on two fifty-year-old programs
that were not designed to address the unprecedented and
accelerated longevity of our older—but not necessarily
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old—citizens. Maybe it is also time to revisit each citizen’s
responsibility to participate in long-term care planning,
rather than face the responsibility of paying thousands

of dollars toward Medicare premiums, co-payments and
deductibles and other out-of-pocket expenses at a time
when they may no longer be working and, therefore, have
less income.

In closing, there is something bizarre, unsavory and
inefficient about our current long-term care system; may-
be we should celebrate the 50th anniversary of Medicare
and Medicaid by creating an appropriate and efficient
long-term care program.
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The Rise and Fall of the Medicare Catastrophic

Coverage Act
By Richard Alterbaum

The Medicare Cata-
strophic Coverage Act
(MCCA) was the most major
expansion of Medicare, the
federal government-run
health insurance program
designed for Americans
over age 65, since the pas-
sage of Medicare Parts A
and B in 1965. Among other
things, the MCCA sought to
place a cap on out-of-pocket
spending for hospital and
physician services and cover
prescription drugs for seniors. The MCCA was passed by
a margin of 328 to 72 in the U.S. House of Representatives
and 86 to 11 in the Senate with sweeping bipartisan ma-
jorities and on July 1, 1988, was signed into law by Presi-
dent Ronald Reagan. Yet on December 13, 1989, President
George H.W. Bush, Reagan’s successor, formally repealed
the law after the Senate and House voted overwhelmingly
in opposition to its provisions.

This report will utilize a polity-centered analysis
to describe how such a dramatic shift occurred over a
relatively short period of time. This approach takes into
consideration every factor that may shape or influence
a major change in a policy, including the impact of prior
policies, the role of political actors and institutions, demo-
cratic and electoral processes, administrative capacity, and
the effect of interest groups and lobbies. The polity-based
framework will be used first to examine in detail all of the
forces that led to the passage of the MCCA and helped
shape its structure, with emphasis on the influence of
Medicare Parts A and B, individuals such as Otis Bowen
and Ronald Reagan, Congressional debates on the mat-
ter, and interest groups such as the American Association
for Retired Persons (AARP). Then, in a similar fashion, it
will account for why the MCCA was repealed, highlight-
ing in particular the structural flaws in the law such as its
controversial financing mechanism and the role of orga-
nizations like the National Committee to Preserve Social
Security and Medicare. Finally, based on this analysis, this
report will assess the legacy of the MCCA and relate it to
policies that arose after its repeal, including Medicare Part
D as well as the Patient Protection and Affordable Care
Act (PPACA).

A Polity-Centered Analysis of the Passage of the
Medicare Catastrophic Coverage Act (MCCA)

Prior Policies: To gain a full understanding of the
MCCA utilizing a polity-centered approach, one must
first grasp the nature of the policy environment when the
MCCA was passed. In particular, the origins of the MCCA
date back to the passage of Medicare Parts A and B in
1965. Prior to 1965, health insurance had become unaf-
fordable to most seniors due in large part to the increasing
prevalence of experience rating, whereby private insurers
would discriminate against beneficiaries and calculate
premiums on the basis of their relative risk and char-
acteristics such as age and health status, as opposed to
community rating, in which all policyholders in a certain
group or region pay the same rate. As a result, by the mid-
1960s, only around one half of seniors, who were gener-
ally sicker than the rest of the population, had any form
of health insurance to help them cover the cost of their
medical bills.

“The MCCA was passed...with sweeping
bipartisan majorities and on July 1,

1988, was signed into a law by President
Ronald Reagan. Yet on December 13,
1989, President George H.W. Bush, ...
formally repealed the law after the Senate
and House voted overwhelmingly in
opposition to its provisions.”

After years of debate and deliberation, two key
proposals developed to aid this uninsured group: the
King-Anderson bill, a politically liberal piece of legisla-
tion which covered the costs of hospitalization for the
elderly and was financed as a universal social insurance
program, and a conservative counterproposal resembling
private insurance, in which policyholders pay voluntary
premiums in return for physician services and, originally,
prescription drugs. With the support of President Lyndon
Johnson, Representative Wilbur Mills (D-AK), Chairman
of the House Ways and Means Committee, combined
the two ideas into one bill, HR 6675, and they would
ultimately serve as the bases for Medicare Parts A and B,
respectively. However, Mills and the Congress dropped
Part B prescription drug coverage on the grounds that
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such care was too expensive and suspect to unpredictable
costs, especially in addition to hospital inpatient cost cov-
erage, which was the main focus of the bill for lawmakers
and was the central priority at the time for seniors. Nor
did HR 6675 include catastrophic coverage or a cap on
out-of-pocket costs.

Over the next several decades, successive Congresses
and presidential administrations made a number of sig-
nificant changes to the Medicare program. Among these
included the creation by the Carter Administration of the
Health Care Financing Administration (HCFA) to admin-
ister the Medicare and Medicaid programs, a task previ-
ously performed by the Social Security Administration.
This organizational shift served as an acknowledgement
of the growing enrollment in Medicare and Medicaid and
their increasing importance and impact on the health care
landscape. Indeed, by 1985, there were approximately
31 million Medicare beneficiaries in America. Therefore,
HCFA was established as the need arose for an inde-
pendent, stand-alone agency to administer and manage
health insurance and benefits for millions of Americans.
Also, the change was implemented as a means to reduce
the administrative costs of Medicare and Medicaid. Dur-
ing the MCCA debate itself, the HCFA helped estimate
the costs that the new law imposed and recommended the
amount of premium increases necessary for its financing.

Other alterations to Medicare during this time in-
cluded coverage expansions to include individuals below
65 with permanent disabilities and such ailments as
end-stage renal disease; the establishment of the Medicare
prospective hospital payment system based on case-
based diagnosis-related groups as opposed to cost-based
reimbursement; and numerous efforts at Medicare cost
containment as government health care spending rap-
idly rose. However, despite a 1969 task force advocating
for the measure, Medicare still did not cover outpatient
prescription drugs, nor did it feature a limit on patients’
out-of-pocket spending or catastrophic coverage protec-
tion. Instead, Medigap supplemental insurance policies
arose in response to coverage gaps pertaining to service
and cost-sharing. They began to receive federal oversight
in 1980 with the passage of the Social Security Disability
Amendments of 1980, also known as the “Baucus Amend-
ments.” These amendments mandated that Medigap poli-
cies return 75% of aggregate premiums to beneficiaries of
group insurance policies in the form of benefits and 60%
to beneficiaries of individual policies. They also created
a voluntary certification option for Medigap insurer. This
was the state of Medicare when the MCCA episode oc-
curred in the late 1980s.

Key Political Actors: One of the major actors in-
volved in developing the MCCA was Otis Bowen (R-ID),
a physician and Governor from Indiana from 1973-1981
who, in November 1985, was appointed by President Ron-

ald Reagan as secretary for Health and Human Services
(HHS), a position that entailed overseeing the HCFA and
the administration of Medicare. In 1986, a commission
headed by Bowen released a report that detailed solutions
to close gaps pertaining to Medicare acute care coverage,
the most notable of which was a lack of a benefit to aid
seniors who faced catastrophic medical expenses. With
assistance from his chief of staff, Thomas Burke, Bowen
crafted a proposal to set a $2,000 out-of-pocket limit on
Medicare beneficiaries per year financed by a rise in the
Medicare Part B premium by $4.92 per month, or $59 per
year. Medicare would only pay for 20 percent of approved
physician bills and would require a $500 beneficiary
deductible for up to two hospitalizations until the cap
was reached, after which this program would cover all
hospital and physician-related costs. Bowen had a per-
sonal stake in this matter—in 1981, his wife, Beth, faced

a catastrophic illness, bone marrow cancer, and passed
away. Furthermore, out-of-pocket costs were rising dra-
matically; from 1980-1985, they had increased for seniors
by 49% for hospital care and 31% for outpatient and phy-
sician services. This was a result, in part, of skyrocketing
health care costs for the economy as a whole, increasingly
expensive treatments, technology, and health care admin-
istration, and a lack of government regulation follow-

ing the erosion of the Nixon administration’s wage and
price controls during the 1970s. Also, the aforementioned
Medigap supplemental policies were often inadequate or
contained high administrative costs, and in real terms the
elderly were paying as much out-of-pocket in 1985 as they
had in 1965, when Medicare was enacted. For personal
and policy-related reasons then, Bowen became an impas-
sioned advocate for catastrophic coverage as HHS Secre-
tary and Reagan’s point person on this policy.

The second major political actor involved in the
passage of the MCCA was President Reagan himself. In
1961, Reagan, once a New Deal-supporting Democrat
who shifted over time to become a conservative small-
government Republican, had recorded an LP on behalf
of the American Medical Association (AMA) in which he
dramatically lambasted what would later become Medi-
care as a stepping stone toward socialized medicine and
the extinction of individual freedom and liberty. And yet
by his second-term in office, Reagan had changed his
perspective and supported the Bowen proposal under the
condition that it would be self-financed by Medicare bene-
ficiaries, as opposed to an increase in general taxes for the
greater public, and not raise the budget deficit. The fed-
eral debt had swelled since the start of his tenure as presi-
dent—by 1988, it stood at $2.8 trillion. In a radio address
to the nation on February 14, 1987, Reagan argued that
Medicare catastrophic coverage would provide “peace of
mind for some 30 million older Americans” and “finan-
cial security” for the elderly. Reagan had genuinely come
to recognize the importance of Medicare and viewed it
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as an essential program worth saving, no less expand-
ing, upon which millions depended for their health and
well-being. Other more political factors also played into
Reagan’s change of heart. Reagan sought to use Medicare
expansion as an issue to deflect attention away from the
deepening Iran-Contra scandal, which was eroding his
administration’s integrity and appeal and even provok-
ing calls for impeachment of the President. Indeed, from
October 1986 to March 1987, Reagan’s approval ratings
had sunk from 63 percent to 43 percent, a 20 percent dive,
according to Gallup. Additionally, Democrats had effec-
tively criticized Reagan in the 1986 midterm elections for
proposing a delay in the cost-of-living increases of Social
Security. The President, as well as his vice president who
was running to succeed him, George H.-W. Bush, viewed
the MCCA as a way to win favor amongst seniors and to
display compassion, as opposed to the image of heartless
cutters of programs for the needy and aged. Therefore,
on May 19, 1987, Reagan introduced Secretary Bowen's
initiative to the Congress.

Political Institutions—the Influence of Congress: The
modest Bowen proposal underwent drastic changes as it
was debated in Congress from the time of its introduction
to its ultimate passage in July 1988. In particular, the size
and scope of the policy expanded greatly, in large part
owing to Congressional Democrats. Although they were
not keen on its self-financing mechanism and were more
preferential toward social insurance schemes, most Demo-
crats supported any enlargement of the Medicare pro-
gram. Furthermore, the party was newly empowered as
a result of the 1986 midterm elections, in which it gained
eight seats in the Senate and five additional seats in the
House to add to its overwhelming majority. As a result,
the Democrats sought to use their strengthened leverage
to negotiate with President Reagan and shape domestic
policy in a liberal fashion and pave the way for a greater
government role in the provision of social services. At the
same time, Republicans, who were weary of antagonizing
politically active seniors, were willing to cooperate on this
matter in a bipartisan fashion and were eager to support
the President in acquiring a much-needed political vic-
tory.

The initial catalyst for changes to the Reagan bill was
Congressman Claude Pepper (D-FL), then the chairman
of the House Select Committee on Aging. At the time that
the MCCA debate started, Pepper, along with Congress-
man Henry Waxman (D-CA), were attempting to enact
long-term care legislation. Pepper threatened to attach his
bill to the Reagan and Bowen proposal and would only be
mollified if its benefit package, which he perceived as be-
ing too narrow, was expanded. However, Reagan would
likely have vetoed a long-term care benefit, which would
have amounted to approximately $20 billion per year.
Instead, to appease Pepper, Congressmen Pete Stark (D-
CA) and Bill Gradison (R-OH) reduced the out-of-pocket

threshold in Reagan’s bill from $2,000 to $1,700, made it
cover services provided in skilled nursing facilities, and
reduced the copayments and deductibles it required.
During a Ways and Means Subcommittee Hearing, House
liberals urged Stark and Gradison to make further expan-
sions to the legislation, leading them to double its Medi-
care home health benefit and to add a requirement that
states pay for all Medicare deductibles and copayments
for seniors eligible for Medicaid. A similar debate in the
House Energy and Commerce Committee’s subcommit-
tee on health and the environment culminated in further
benefits for mammograms, respite care, and prevention
of spousal impoverishment if the husband or wife of the
Medicare beneficiary was institutionalized in a nursing
home. The Congress eliminated the two hospitalizations
requirement and used the bill to cover hospice care and
home health care. It also created the Qualified Medicare
Beneficiary (QMB) program, which expanded Medicaid’s
role in covering Medicare Part A and B premiums for
seniors who were at a low income threshold and were
consequently dual eligible. Finally, Speaker of the House
Jim Wright (D-TX) endorsed a prescription drug benefit,
despite the reservations of many Congressmen about the
cost of doing so. The Senate, with the leadership of Fi-
nance Committee Chair Lloyd Bentsen (D-TX), agreed un-
der the condition that this drug coverage would be used
for catastrophic, not routine care. Pursuant to the new
benefit, Medicare would cover 80% of all costs relating

to the purchase and acquisition of drugs once the benefi-
ciary met a $600 deductible. This was a recognition of the
prevalence and importance of prescription drugs—from
1982 to 1993, usage of them increased from 4.7% to 5.6%
of total health care spending in the United States.

The result of the myriad additions was a dramatic
increase in the cost of the new Medicare benefit, estimated
at $31 billion over the course of four years. As a result, the
Reagan Administration’s initial suggestion of an increase
in the Part B Premium by $4.92 per month alone was
insufficient to finance the bill. Congress altered the pre-
mium increase such that beneficiaries would initially pay
an additional $4 per month in 1989, but this figure would
progressively rise to $10.20 in 1993. Most controversially,
wealthy seniors would face a progressive income-based
surtax, which was capped at $800 for individuals who
made around $45,000 per year and $1,600 for couples per
year with a joint income of approximately $75,000 per
year. Republicans in Congress were supportive of mak-
ing Medicare means-tested and income-related on the
grounds that Medicare crowded out private insurance
for those who could afford it, so that benefits should be
limited only to the neediest because it was inequitable
for poorer individuals and the young to subsidize the
elderly and affluent. Conversely, Democrats feared that
these measures would weaken Medicare’s universal
benefit nature and financing structure and were also not
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pleased with the scope of the additional costs. Indeed, the
surtax and premium increases were placed on top of the
numerous other expenses that the bill already imposed

on seniors to access its new benefits, including a $560
hospital care deductible, a $75 Part B deductible with a
20% coinsurance until the established cap of $1,370 per
year was reached, and a $600 deductible for the purchase
of prescription drugs, with a 20% coinsurance for the
purchase of all subsequent drugs. Nonetheless, Democrats
would not let their concerns over greater cost-sharing
prevent the most dramatic expansion of Medicare since its
inception from occurring.

The Influence of Interest Groups: Another key reason
for why the MCCA passed with such overwhelming sup-
port was that initially, the vast majority of interest groups
and stakeholders in the debate over the MCCA were
supportive or at least neutral toward the legislation. The
American Hospital Association (AHA) encouraged the
passage of the MCCA so long as its members would be
adequately reimbursed under the new benefits. The AHA
hoped that the bill would expand hospital coverage and
consequently, the utilization of inpatient services under
Medicare Part A. The AMA, which represented physicians
and was adamantly against the passage of Medicare in
1965, did not vocally oppose the MCCA under the con-
dition that the bill would not threaten the professional
autonomy of the physician nor alter the traditional fee-
for-service payment model. The Health Insurance Asso-
ciation of America, advocating for the insurance industry,
remained neutral on the bill if it would not seriously
threaten its provision of Medigap policies or introduce
new regulations on its members. The National Association
of Manufacturers supported the MCCA because it was
self-financed, as opposed to being funded by an increase
in payroll taxes, and that it could assist businesses that
were providing Medicare supplementary health insurance
to retirees. The pharmaceutical manufacturing industry
was opposed to the legislation and launched a $3 mil-
lion advertising campaign against it that only intensified
after it was signed into law. This lobby feared that the
new prescription drug benefit would begin with govern-
ment purchase of drugs but culminate in cost control
and pricing standards, which would erode its members’
profits. However, other players involved in the provision
of prescription drugs, such as the American Pharmaceuti-
cal Association and the Generic Pharmaceutical Industry
Association, disagreed and took a less adversarial stance,
recognizing that the new benefit would enhance the abil-
ity of seniors to purchase their products.

The final key interest group was the elderly, repre-
sented by such organizations as the National Council of
Senior Citizens and particularly the American Association
of Retired Persons (AARP). According to Horace Deets,
then the executive director of the organization, the AARP
strongly supported the gaps in coverage that the MCCA

closed, the possibility of a reduction in out-of-pocket
costs for seniors, and the new benefits that the legislation
provided, including those relating to prescription drugs
and spousal impoverishment. However, Deets believed
that the bill should have had a broader funding base and
not have been financed solely by seniors and that it ought
to have possessed a long-term nursing home care benefit.
The latter claim was also echoed by advocacy groups

like the Villers Foundation, which in later years became
known as Families USA. Despite its reservations, the
AARP proved a constructive force and played a particu-
larly prominent role in lobbying for the prescription drug
benefit. Indeed, AARP representatives helped convince
Speaker Wright to endorse this coverage expansion, an
event that proved crucial to the bill’s eventual enactment.
Some organizations representing seniors, such as the Grey
Panthers, were ambivalent about the MCCA due to the
lack of structural changes it made to health care financing
and that it would not lead to a single-payer health insur-
ance system. Overall, however, the preponderance of lob-
bying groups ranging from AARP to hospitals to doctors
to even insurers were initially supportive of the MCCA
and the new benefits it guaranteed or neutral toward it,
and did not represent major obstacles to the legislation’s
passage.

On July 1, 1988, in a Rose Garden ceremony, President
Reagan signed the MCCA into law after it was passed
by overwhelming bipartisan majorities in both houses
of Congress. At the event, Reagan touted the MCCA for
replacing “worry and fear with peace of mind,” since a
jump in expenses for the elderly could be “more than a
budget problem; it could be a tragedy.” With such over-
whelming support and powerful reasoning on Reagan’s
side, why, only barely a year later, was the MCCA re-
pealed? What were the forces that led to this dramatic
reversal? Using once more a polity-centered approach, the
next segment of this paper will answer these questions.

A Polity-Centered Analysis of the Repeal of the
Medicare Catastrophic Coverage Act (MICCA)

Past Policies: The MCCA Repeal Act of 1989 was ap-
proved by the Congress with veto-proof majorities in both
houses of Congress and was signed into law by President
George H.W. Bush on December 13, 1989. It completely
nullified the MCCA of 1988 with the exception of the
aforementioned QMB benefit to expand Medicaid cover-
age for dual eligibles, the spousal impoverishment ben-
efit, and several other minor provisions. To understand
why this occurred it is necessary to acquire a comprehen-
sive understanding of the MCCA itself, which was passed
the year prior. On balance, the MCCA seemed to have a
highly positive impact, providing Medicare beneficiaries
with a set of very valuable benefits. Pursuant to the law,
Medicare would cover additional time spent at hospitals,
limit the amount of out-of-pocket expenses for doctor’s
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visits, establish an out-of-pocket cap of $1,370, pay ex-
penses relating to the purchase of outpatient prescription
drugs, eliminate the possibility of financial ruin as the re-
sult of a catastrophic illness or prolonged hospitalization,
and help cover additional services ranging from respite
care to mammograms, skilled nursing care, home health
care, and hospice care. In short, the MCCA's essential pur-
pose was to strengthen the Medicare program and would
ensure that millions of seniors across the country could af-
ford a greater array of important services and not fear the
costs that could result from a severe illness or ailment.

Yet underneath the MCCA’s appealing exterior of
new benefits and expanded coverage lay serious flaws.
Firstly, the MCCA failed to make structural reforms to the
Medicare program.

One particularly notable omission was the lack of
fundamental changes to the fee-for-service (FFS) payment
model used by Medicare. FFS, which reimburses provid-
ers for each service they perform, has and continues to
reward quantity over quality, incentivizes overutilization
and provision of care, and does not improve the efficiency,
integration, or delivery of care but rather only contrib-
utes to its fragmentation. The latter point is especially
important, considering that seniors are prone to chronic
conditions that, depending upon their status, require the
services of multiple providers potentially for both acute
and post-acute care in a number of inpatient or outpatient
settings.

Secondly, the bill lacked a critical benefit that, while
very expensive, was passionately sought by seniors—
long-term nursing home care and the custodial and
personal services surrounding it. In 1988, Medicare paid
for less than two percent of the cost of nursing home
care, something the MCCA did little to change. This was
despite the fact that long-term care represented one of the
largest contributors to the catastrophic medical expenses
that were the focus of the MCCA.

Thirdly, a relatively small proportion of the Medicare-
eligible population would utilize the key benefits that the
MCCA did feature. According to a 1988 Congressional
Budget Office (CBO) projection, only 3.8% of beneficiaries,
or 1.3 million people, would use the new hospital care
benefit under Part A, 7%, or 2.1 million people, would
take advantage of the cap on out-of-pocket costs under
Part B, and 16.8%, or 5.6 million people, would benefit
from new prescription drug coverage under Part B.

Fourthly, and most importantly, while only around
27% of Medicare beneficiaries would greatly benefit from
the MCCA based on the above estimates, nearly all of
them would be subject to either higher Part B premiums
or the progressive income surtax, which would have
impacted approximately 40% of seniors. In many cases,
the elderly would need to pay more than they would have

to pay to purchase Medigap supplemental plans, the main
substitute for the MCCA'’s catastrophic coverage along
with employer-sponsored wraparound retirement plans
that, depending on the policy, may have even covered
some of the same services that the MCCA did. Also, the
revenues that the MCCA brought in were projected by
the CBO to initially exceed costs, feeding the perception
that the federal deficit was being reduced on the backs of
seniors. As was discussed, this financing scheme traces
back to President Reagan’s vow that, due to budgetary
and fiscal concerns, the MCCA would have to be funded
by Medicare recipients. As a result, the MCCA departed
from traditional social insurance structures, such as those
featured in Social Security or Medicare Part A, which in-
corporated broad funding bases in return for guaranteed
universal benefits. Reagan’s stipulation ultimately led the
Congress to craft a bill that would ultimately benefit few
at the expense of many. This dilemma in particular was at
the root of the movement to repeal the MCCA.

The Influence of Interest Groups: As was examined
previously, most of the major interest and lobby groups
that had a stake in the MCCA debate, including the AARP,
physicians, insurers, and hospitals, were initially either
neutral toward the legislation or were supportive toward
it. Yet after the bill was signed into law on July 1, 1988,
this generally positive attitude proved irrelevant in the
wake of a growing backlash movement against the MCCA
by Medicare beneficiaries. Indeed, there was a fundamen-
tal disconnect between elite groups who stood to benefit
from or were left alone by the MCCA and a grassroots
campaign led by politically active seniors who feared
the costs relating to the law but were not entirely cogni-
zant of its benefits. The first signs of discontent amongst
seniors were heard in November 1988 at town meetings in
California and Florida, retirement communities in states
such as Arizona, and at campaign forums in Nevada. The
revolt against the MCCA arguably climaxed on Septem-
ber 17, 1989, as crowds of elderly people surrounded and
accosted Congressman Dan Rostenkowski (D-IL), the
longtime Chairman of the House Ways and Means Com-
mittee, holding wooden signs and yelling, “Liar! Coward!
Impeach!”

No other group contributed more to this backlash
against the MCCA than the National Committee to
Preserve Social Security and Medicare (NCPSSM). The
NCPSSM was formed in 1982 by former Congressman
James Roosevelt (D-CA), the son of President Franklin D.
Roosevelt, who signed into law the Social Security Act.
The mission of the NCPSSM was and continues to be to
strengthen and protect Medicare and Social Security and
to prevent cuts or a reduction of benefits to these and oth-
er programs upon which the elderly depend. It remains
a self-funded not-for-profit organization that coordinates
grassroots support amongst politically active seniors to
advocate for its priorities.
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One of the NCPSSM’s first major campaigns was
to repeal the MCCA. To this end, once the MCCA was
passed, the NCPSSM flooded Congressional offices with
upwards of two million postcards and a countless number
of phone calls, launched petition drives, television and
radio advertisements, and organized demonstrations that
were specifically set in the home districts of select Con-
gressmen who depended upon the support of the com-
mittee’s members. One television spot featured prominent
members of Congress, including Claude Pepper (D-FL),
Andrew Jacobs (D-IN), and Senator Mark Hatfield (R-
OR), as well as actor Lome Greene, and urged viewers to
take “immediate action” against the MCCA. In its efforts,
the NCPSSM exaggerated the costs that the legislation
would impose on Medicare beneficiaries while minimiz-
ing its benefits, as well as attacking the bill for lacking
long-term care coverage. The NCPSSM claimed that
nearly all seniors would be faced with the additional $800
surtax when in fact this new charge was primarily limited
to individuals in higher-income brackets. It also asserted
that AIDS patients would disproportionally benefit from
the prescription drug coverage, even though most who
suffered from this ailment unfortunately died before they
could access Medicare benefits. As the NCPSSM pressed
on, membership in the organization grew to nearly five
million and it raised millions of dollars to fund its efforts.
The NCPSSM was joined by the aforementioned pharma-
ceutical manufacturing industry, which feared that the
MCCA would lead Medicare to institute price controls on
prescription drugs and heavily invested in advertisements
to repeal the law. Its efforts were also complemented by
groups such as the Seniors Coalition Against Catastrophic
Act, whose members passionately testified against the
bill before the Senate Finance Committee, as well as the
National Association for Retired Federal Employees and
the Retired Officers Administration.

As the efforts of the NCPSSM intensified, public sup-
port for the MCCA plummeted from a high of 91 percent
to 65 percent by December 1988 to 46 percent in March
1989. Organizations such as the AARP tried to defend the
law and the new benefits that it would provide to seniors,
but to no avail. The swelling anger over the MCCA and its
financing mechanism propelled the Congress to act.

Political Institutions—The Congress: Initially,
Congress did not seek to entirely repeal the law. Instead,
the debate revolved around what new benefits could be
retained if the surtax were reduced or eliminated without
a corresponding increase in revenue from other sources
(Moon, 1990). In the U.S. Senate, Senators John McCain
(R-AZ) and Orrin Hatch (R-UT) sponsored a bill to delay
the MCCA's benefits and collection of the supplemental
premiums but this was narrowly defeated by an up-or-
down vote. Senator George Mitchell (D-ME) and Robert
Dole (R-KS) similarly tried to prevent the MCCA from
being dismantled. Meanwhile, in the House, the Ways

and Means and Committee produced a compromise
between Committee Chair Dan Rostenkowski (D-IL) and
Bill Gradison (R-OH) to halve the supplemental premium
and permit Medicare beneficiaries to drop the MCCA
coverage on the condition that they also opt out of Part

B Coverage. Another plan produced by William Archer
(R-TX) and Brian Donnelly (D-MA) would have only kept
the provision of the law expanding Medicaid coverage to
assist low-income Medicare recipients. An additional bill
proposed by Peter Stark (D-CA), Henry Waxman (D-CA),
and Gradison would have cut supplemental premiums
and most benefits with the exception of prescription drugs
and mammograms.

Ultimately, on October 4, 1989, the House voted
360-66 for the Archer-Donnelly legislation to repeal most
of the MCCA. Two days later, the Senate voted 99-0 to
pass a plan crafted by Senator McCain that would have
abolished the supplemental premium and most of the
new benefits with the exception of the unlimited hospital
coverage as well as the home health and respite care ben-
efits. However, after six weeks of deliberation, the Sen-
ate realized that anything short of the MCCA'’s complete
dissolution would be politically untenable considering
the overwhelming opposition to the law. On November
17, during a meeting amongst members of both chambers,
Senator Bentsen persuaded his colleagues to accept re-
peal. On November 21, Senators McCain and Dole (R-KS)
tried once more to avert this fate, but their efforts proved
futile and on November 22, the Senate voted by unani-
mous consent to repeal the MCCA.

Political Institutions—The Executive: President
Reagan’s Vice President, George H.W. Bush, succeeded
him to become the 41st President of the United States on
January 20, 1989. Originally, Bush, who was in the midst
of his 1988 Presidential campaign and needed the support
of seniors especially after Reagan attempted to reduce So-
cial Security benefits, had urged President Reagan to sign
the MCCA into law. Yet as the opposition to the MCCA
deepened, Bush ambivalence toward it grew. As repeal
was being debated in Congress, President Bush remained
mildly supportive of the MCCA as long as it did not
contribute to the budget deficit. Then in September 1989,
Louis Sullivan, the HHS Secretary, stated that while the
administration preferred no changes to the law, if change
had to occur it would have to lead to “good health policy,
[be] revenue neutral, [and be] politically stable.” As the
weeks progressed, the President attempted to cater to
both sides of the debate, emphasizing the benefits of the
act while acknowledging the grievances related to how it
was financed. Yet ultimately, his administration, not wish-
ing to entangle itself further in controversy, did not offer
the MCCA the support it needed for it to remain politi-
cally viable. Furthermore, White House officials became
increasingly skeptical of the MCCA not just because of its
costs but also that it constituted a major expansion of the
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federal government, possibly at the expense of the private
insurance companies which were offering Medigap sup-
plemental policies. Additionally, Bush took no real owner-
ship of the MCCA, which he and his staff perceived as

the initiative of President Reagan, and he lacked the same
political stake that his predecessor had in the success of
the law. Therefore, Bush acquiesced to the growing anger
that was directed at the bill and, following the passage of
its repeal in both chambers of Congress, formally repealed
the MCCA on December 13, 1989. This ends the saga of
what for the time could have been the largest expansion
of Medicare since 1965.

The analysis above reveals a plethora of reasons for
why the MCCA failed. These included a coercive and
narrow self-funding mechanism that imposed potentially
substantial costs on a targeted, concentrated, and politi-
cally active population; a lack of information and clarity
concerning the range and scope of the coverage additions
that were provided by the new law; an absence in the
MCCA of key benefits like long-term nursing home care; a
passionate, well-funded, and highly organized opposition
movement that was able to steer public opinion against
the act and cowed Congress into moving toward repeal;
and a lack of enthusiasm and effort by the advocates for
the MCCA, including by the George H.W. Bush adminis-
tration, which exerted little political capital to salvage the
law. The final section will discuss the aftermath and the
policy legacy of the MCCA as well as its relevance regard-
ing contemporary health care policy debates and the fate
of the PPACA.

The Aftermath of the MCCA Episode

After the failure of the MCCA, Congress never passed
an out-of-pocket cap on Medicare enrollees, instead opt-
ing for the continued usage of Medigap supplemental
insurance policies. Nor, despite Claude Pepper’s wishes,
did it ever enact comprehensive long-term care. Instead,
Medicare only helps cover part of the costs associated
with the first 100 days of a stay in a hospice care, home
health care, or in a skilled nursing facility. However, to do
so, it requires that the beneficiary have had a recent prior
hospital stay of at least three days, have been admitted to
a Medicare-certified nursing facility prior to that hospital
stay, and that the beneficiary has established a need for
skilled care, such as nursing services or therapy. In addi-
tion to Medigap, Medicaid can also fill in the long-term
care gap to an extent but only if the individual requiring
those services meets certain income and asset require-
ments to become dual eligible. However, thanks to the
Medicare Prescription Drug, Improvement, and Mod-
ernization Act of 2003, which culminated in the creation
of Medicare Part D, Medicare does cover outpatient
prescription drugs, one of the most major benefits that
was supposed to be provided by the MCCA. Unlike the

MCCA, Medicare Part D is a voluntary program, allows
seniors to opt out, and is not self-financed—thus it does
not provoke the same degree of resistance that the MCCA
faced. Instead, there was ultimately a lack of revenue to
make the program budget-neutral. This fact, combined
with an arbitrary cost limit set by President George W.
Bush for the program of $400 billion over ten years, led
Part D to feature a coverage gap known as the “donut
hole.” That is, Medicare will not pay for annual drug
expenses ranging from $2,250 to $5,100. However, the
Patient Protection and Affordable Care Act (PPACA) will
phase out this gap by 2020. Additionally, Medicare Part D
is administered by private insurers that offer either stand-
alone prescription drug plans or Medicare Advantage
prescription drug plans with basic coverage requirements.
Currently, Medicare Part D has enjoyed relative popular-
ity, with 39 million seniors enrolled in outpatient prescrip-
tion drug coverage plans under the program.

Finally, some have argued that the repeal of the
MCCA bears relevance toward the debate regarding the
fate of the PPACA. Indeed, both constitute major expan-
sions of the federal government’s role in the health care
sector and both have engendered great controversy and
opposition due in large part to a lack of awareness of
the benefits that both laws grant, as opposed to the costs
that they impose. Based on the analysis and research that
this report entailed, however, currently the PPACA does
not seem like it will be repealed in the same fashion that
the MCCA was and there are major differences between
the two. The PPACA is more firmly established than the
MCCA and is backed by a Supreme Court ruling affirm-
ing the constitutionality of the individual mandate, Presi-
dent Obama, who has made the success of the PPACA
a top priority for his administration, and a Democratic
majority in the U.S. Senate. These actors are in turn joined
by a myriad of liberal advocacy organizations as well as a
lack of sustained opposition from major interest groups in
the health care industry. For these forces, the progressive
goal of establishing universal health insurance to cover
the sick and needy—which had previously been deferred
for nearly a century in America since former President
Theodore Roosevelt’s call for it in his 1912 presidential
campaign—is something that is worth passionately fight-
ing for, arguably more than, say, only some new Medicare
benefits.

However, regarding the PPACA, circumstances can
change, especially with a possible shift in the balance of
power between the Congress and the White House in the
Republican Party’s favor; the mass cancellation of insur-
ance policies in the non-group market and possibly the
group and employer-based markets due to a lack of com-
pliance with the law’s minimum coverage requirements;
the possibility of adverse selection if young people opt out
of the insurance exchanges, leading to, with the possibility
of a less advantageous risk pool, higher and increasingly
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unaffordable premiums; as well as more intense backlash
regarding any of the other controversial provisions in the
law, ranging from the costs associated with the individual
and employer mandates to the cuts that the PPACA makes
to providers to the new taxes it imposes to fund expanded
coverage. The PPACA does still possess many positive
features such as a ban on discrimination based on preex-
isting conditions with the guaranteed issue regulation;
the granting of insurance coverage to millions through
the insurance exchanges with accompanying subsidies as
well as the enlargement of Medicaid; and pilot programs
run by the Center for Medicare and Medicaid Services,
the most recent title for what was previously the Health-
care Financing Administration, to lower medical costs
and reform the health care payment and delivery system
away from fee-for-service and toward a more coordinated,
integrated, and cost-effective system of care that rewards
value over volume. Regardless, despite what may have
been the best of intentions, major changes or policy shifts
regarding the health care system can ultimately backfire,
as the MCCA episode proved.
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Aging Up the River: Law and Policy Challenges Facing
America’s Graying Prison Population

By Benjamin Pomerance

“The degree of civilization in a society can be judged by entering its prisons.”

John H. Bunz will
celebrate his ninety-third
birthday in November.!
Described by observers as
“feeble-looking” after the
death of his wife in 2010,
he requires a wheelchair
to travel any distance of
significant length.? Yet he
still is in better health than
George Sanges, age 73, who
suffers from cerebral palsy,
takes multiple medications
twice a day, and recently
was rushed to the emergency room for heart problems.?
And both of them are more alert than Leon Baham, a
71-year-old man with dementia who goes into delusional
bouts of yearning for his deceased wife.*

On the surface, these elderly, ailing men have ex-
tremely sympathetic profiles. All three appear to be the
“grandfatherly” figures to whom our society is historical-
ly taught to show compassion and concern. Yet they also
have a huge component of their lives which would tend to
turn thoughts of sympathy and care upside-down: They
are all prisoners.® The wife for whom Baham plaintively
pines was also his murder victim.® Similarly, Bunz, at age
90, beat his 89-year-old wife with a hammer until she was
dead.” Sanges is imprisoned in Georgia for aggravated
assault against his wife of 48 years.?

From this scenario, a tension of opposites emerges:
Three old, sick men, individuals in great need of care, yet
also people who committed some of the worst violent
crimes known to humankind. Today, this paradox con-
fronts American lawmakers more often than ever before.
From 1995 to the present day, the number of elderly
inmates in United States prisons rose by more than 280%.’
The number of state and federal prisoners age 65 and over
increased by 63% from 2007 to 2010.1° To compound the
issue, the graying trend behind bars is virtually guaran-
teed to continue, spurred by the aging of the Baby Boomer
population and the large number of inmates serving
lengthy sentences. Experts estimate that one-third of all
prisoners in American correctional facilities will be age 55
and older by 2030.

As elderly individuals continue to occupy a larger
proportion of the nation’s prison profile, correctional sys-
tems must develop new methods to deal with the unique

—Russian author Fyodor Dostoyevsky

needs of an aging population. Constitutional standards
demand a particular level of care administered within the
prison system,!? a threshold which becomes more chal-
lenging to meet as an individual grows older. And in an
era when state and federal budgets already face substan-
tial challenges and pressures, the basic care of an elderly
inmate leaves a tremendous additional financial imprint—
as much as nine times greater than the daily health care
costs for a younger prisoner.' Blueprints for early release
of elderly inmates who seemingly pose no further societal
threat exist in many states and on the federal level, but
implementing these plans also provokes more questions,
ranging from strenuous objections by victims” advocates
groups to concerns about where these elderly and ill peo-
ple will go when released from the prison environment.!*

“[T]he graying trend behind bars is
virtually quaranteed to continue, spurred
by the aging of the Baby Boomer
population and the large number of
inmates serving lengthy sentences. Experts
estimate that one-third of all prisoners in
American correctional facilities will be age
55 and older by 2030.”

The answers to these questions are not easy. Yet they
are vital concerns that New York, like all other states,
must grapple with today and in upcoming years. This
article briefly examines some of these tough decisions and
the alternatives facing policymakers at this time.

I.  Defining “Elderly” in the Prison Context

Even a basic definition of the word “elderly” presents
problems in prisons. Inmates over age 50 often have the
body and mind of a person 11.5 years older than his or
her chronological age.!> Consequently, only a few states
requires an inmate to reach age 65 before attaining “el-
derly status.”® Fifteen states use age 50 as a benchmark.!”
Others use age 55, the threshold that is also used by the
National Commission on Correctional Health Care.8
Some states avoid using a chronological age at all, instead
relying on the degree to which the inmate is disabled and
unable to provide personal care to himself or herself.'?

Given the lack of homogeneity among elderly prison-
ers, this last option might be the most attractive. States
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could structure new legislation such that an inmate of
any age with certain disabilities or other medical issues
would be considered “elderly” for care purposes, but
that all inmates age 55 and older would automatically be
considered elderly, regardless of disability status. Since a
55-year-old inmate has, on average, the physiological age
of a 66-year-old individual, this would be a reasonable
way to structure this elusive definition.

Il. Questions on the Inside: Concerns for Elderly
Inmates in Daily Prison Life

A. Medical Questions

Inmates older than age 55 have an average of three
chronic medical conditions.?’ Approximately 20% suf-
fer from at least one mental illness.?! Older prisoners
frequently become more isolated and anxious than
younger prisoners and are considerably more vulner-
able to contracting contagious diseases.?? To avoid these
health problems, elderly inmates require closer medical
monitoring than what prisons typically offer to a younger
population. Elderly prisoners also need age-appropriate
“active treatment”—programs involving older inmates
in meaningful activities to prevent physical, mental, and
emotional decline.

Given that the Eighth Amendment to the United
States Constitution prohibits inadequate health care
behind bars?*—defined through case law as “deliberate
indifference” by prison medical staff,?* including disre-
garding a known substantial risk of harm*—correctional
facilities are legally bound to develop physical and mental
health solutions for elderly inmates. In New York, part
of this plan includes advanced “preventative mainte-
nance,” with inmates receiving full health assessments
from prison doctors every two years after turning 50.26
Notably, though, the overall scarcity of prison health care
personnel leaves these elderly inmates to be examined
by general practitioners rather than geriatrics special-
ists.?” This would seem to increase the likelihood of early
symptoms of aging-related diseases remaining unnoticed
in these assessments. However, with corrections budgets
tight, elderly prisoners are unlikely to see gerontologists
frequently in their facilities anytime soon.

For prisoners with Alzheimer’s disease and other
severe conditions, New York State’s Department of Cor-
rections and Community Supervision utilizes its Unit
for the Cognitively Impaired at the Fishkill Correctional
Facility.?® This unit accepts inmates of all security classifi-
cations and provides a less rigorous, more care-intensive
environment than the rest of the prison system.?” Many
other states have developed similar “geriatric units” for
elderly inmates with debilitating medical problems.*
Most of these units are presently filled to capacity, at a
high financial cost, with some states looking for ways to
accommodate more sick elderly inmates.?! In New York,

for instance, an expansion at the Walsh Medical Center in
Rome is scheduled to add 38 more skilled nursing beds by
2014.%2

Several prison systems even involve younger inmates
in the care of elderly prisoners, a concept that seems
to boost the morale of older inmates while making the
younger prisoners feel worthwhile and productive. For
instance, the “Gold Coat” program at the California Men’s
Colony, recently profiled in The New York Times, trains
carefully screened young prisoners to fulfill certain daily
duties for older inmates with dementia.>* New York's
“prison hospice” initiatives integrate healthy inmates into
facility palliative care efforts, helping prisoners pass away
in an atmosphere of dignity and respect.> Other states
have similar end-of-life programs in their correctional
facilities.® Of course, these inmates-caring-for-inmates
programs require vigilant selection and training proce-
dures monitored closely by facility staff.

The area most frequently overlooked in correctional
health care for the elderly is “active treatment,” or work-
ing to ensure that healthy elderly inmates remain healthy.
A recent Human Rights Watch report observed that many
older inmates “have little to do besides read, watch televi-
sion, or talk to each other.”3® While this hardly seems
cruel and unusual at first glance, mental and physical
stagnation can produce grave consequences for elderly
individuals.?”

Perhaps the greatest strides toward a viable “active
treatment” model are currently occurring at Northern Ne-
vada Correctional Center. There, Mary Harrison’s “True
Grit” program welcomes more than 200 elderly prison-
ers in activities from drama groups to animal therapy to
fixing wheelchairs for other inmates in the “chop shop.”3?
Proper hygiene and grooming—no “scruffy beards” al-
lowed—is a must.** Appropriate behavior is expected at
all times, and the inmates are required to keep their unit
clean in order to continue in the program.*

So far, the process seems to work. Prisoners taking
psychotropic medications when they join True Grit often
can stop taking the strong drugs after a period of time.*!
No True Grit inmate achieving parole has ever recidivat-
ed.*? Perhaps most impressive, though, is the cost to the
state: nothing.*® The volunteer-driven initiative does not
require one cent of taxpayer dollars.**

New York does not have a comparable active treat-
ment program in its prison system. With so many el-
derly inmates in the state’s prisons, creating some sort
of sustainable active treatment plan should become a
vital component of prison health care. Doing otherwise
seems to fall into the category of disregarding a known
risk of medical harm, a practice forbidden in prisons by
the Eighth Amendment*> and, more importantly, by basic
humanity.
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B. Housing Questions

One of the most exasperating issues regarding elderly
inmates is where to put them. As already noted, several
states are building separate units or facilities for older
prisoners, particularly elderly inmates with serious physi-
cal or mental health concerns.*® These congregate housing
arrangements concentrate the older prisoners in one area,
where they can receive increased attention and special-
ized care for their unique needs.*” Additionally, removing
elderly inmates from general population takes them away
from younger, stronger inmates who can—and far too
often do—exploit them.*

However, separating the elderly from the young is
not the automatic panacea that it may appear to be at first
glance. To begin with, Title II of the Americans with Dis-
abilities Act (ADA) applies to all federal and state prisons,
requiring that correctional facilities provide reasonable
accommodations to all prisoners with disabilities.*” While
discrepancies among the circuits exist on the extent of
the ADA’s protections in prisons,® the general concept
is this: Prisons should deliver services, including living
arrangements and programs, in the “most integrated set-
ting appropriate to the needs of qualified individuals with
disabilities.”>! Segregated housing and programming for
the elderly may fall well short of this legal standard. Fur-
thermore, many elderly prisoners truly do not want their
environment to consist solely of “old codgers living with
other old codgers,”*? instead preferring to live among the
general population around younger, more lively individu-
als.>®

Some elderly inmates with disabilities simply cannot
be adequately and safely programmed in a mainstream
population environment.>* This is particularly true for
inmates who have significant cognitive impairments, such
as dementia.>® Importantly, though, geriatric units must
not become “death houses.”>® A proper age-appropriate
active treatment program, as discussed in the preceding
section, would go a long way toward providing a more
integrated setting for elderly prisoners, preventing the
geriatric wing from becoming “the place where people go
to die.”

C. Training Questions

Prisons are necessarily designed around regimented
scheduling and uniform treatment. However, there are
times when these standards should be relaxed when deal-
ing with elderly and ill prisoners. Keith Davis, Warden of
Deerfield Correctional Facility in Virginia, a prison with
a high concentration of elderly inmates, listed patience,
communication, and compassion as key attributes when
dealing with older prisoners.%” Unfortunately, a 2012 Hu-
man Rights Watch report noted that these attributes were
too often absent, stating that “[e]ven in prisons with high
proportions of older prisoners, staff do not consistently
treat them (or any others) with respect.”>® It went on to

describe situations where corrections officers taunted
elderly inmates for certain medical conditions and where
guards grew extremely impatient with slower older pris-
oners.”

Often, these problems occur from a lack of under-
standing about the unique needs of the elderly.® There-
fore, proper training of prison personnel about dealing
with elderly individuals is essential.®! These trainings
should not be a one-time experience, either, but should oc-
cur on a regular basis to reinforce the principles of proper
and effective conduct with regard to elderly individuals.
Also, this training should not be delivered by a correc-
tions official, as some states are currently doing, but rather
by an outside geriatric specialist who also has knowledge
about the corrections system and its goals.®? This diligent
training, coupled with proper monitoring, will hopefully
help correctional systems avoid the adverse legal rami-
fications that could arise when facility personnel do not
understand how to strike the balance between security
objectives and proper treatment of elderly individuals
within their care.

lll. Questions on the Outside: When Elderly
Inmates Should Stop Being Inmates

In the late 1980s, at the height of the AIDS epidemic
in American prisons, some states enacted laws allowing
inmates dying from AIDS to receive an early conditional
release from prison.®® These “compassionate parole”
programs eased the high cost impact that AIDS-suffering
inmates left on state corrections budgets, lessened the
overcrowded conditions of prisons, permitted terminally
ill prisoners to die among family members rather than be-
hind bars, and allowed these individuals who now posed
little threat in free society.®

Today, many commentators offer these same ratio-
nales in advocating for the early release of certain elderly
inmates.®® Many states, including New York, have passed
laws allowing conditional release of elderly inmates who
are terminally or severely il.¢ The federal government
also has a compassionate release program, expanded
substantially in August 2013, for “elderly and infirm fed-
eral prisoners who have served a significant part of their
sentence and pose no danger.”%’

Advocates of “compassionate release” point out that
the risk of repeat offenses drops dramatically as people
age®®—a recidivism rate of just 4% for individuals age
65 and above in New York, for instance, compared with
a 16% recidivism rate for parolees age 49 and younger.*’
They note that early release would shift the elderly in-
mate’s high costs from the state government, significantly
cutting taxpayer costs of providing for that person.”’ They
show that overcrowding remains a nationwide crisis in
prisons, and argue that releasing elderly inmates early
helps reduce this problem.”!
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To opponents of early release, however, particu-
larly crime victims” advocates, an inmate’s age and poor
health should not excuse him or her from serving a full
sentence.”? They also note that even a very sick man or
woman can still potentially commit other crimes, includ-
ing violent crimes, and that society should not take this
risk.

Also problematic is the fact that elderly inmates often
have no place to go if released from prison. Frequently,
family support is non-existent for these individuals, and
many nursing homes and assisted-living facilities will
not admit somebody with a criminal record.” In a 2010
interview, Lester Wright—serving as New York’s Chief
Medical Officer at that time—attributed the state’s poor
medical parole statistics in part to the difficulty of find-
ing nursing home placements.”* “The problem is, when
we start trying to put people out, there are others in the
community who are sure we're trying to make more crime
in the community,” Wright said in that interview. “We're
also competing for beds. Some people think my patients
aren’t as valuable as other people in society.””

A growing number of states, however, are looking to
integrate nursing homes and assisted-living facilities into
their early release programs.”® New York, for instance,
is apparently seeking to establish a working relation-
ship with nursing homes willing to accept conditionally
released elderly inmates.”” Success in this area would be
an important piece to a sustainable compassionate release
program for elderly prisoners in New York and elsewhere.

Another key issue in this area is efficiency. In New
York, for example, more than 950 inmates have died while
waiting for release since the state adopted medical parole
in 1992—nearly three times the number of inmates who
actually were granted medical parole during that same
time period.”® In 2011 alone, New York received 106 new
requests for compassionate release, granting seven of
them and denying 11.7 It is unclear what happened to
the remaining 88 applications from that year. Other states,
such as Texas® and Oklahoma,®! have experienced similar
problems with delays in their compassionate release
processes.

Obviously, a thorough vetting mechanism before
releasing any inmate from prison is essential. However,
states with compassionate release laws should make all
reasonable efforts to streamline these procedures, given
that time is of the essence for individuals who are elderly
and infirm. These states, including New York, should
consider following the lead of Louisiana, which in 2011
instituted one of the first parole boards dedicated specifi-
cally to elderly prisoners.®? Given that procedural delays
can prove fatal—literally—for aged and sick inmates,
providing expedited review is certainly appropriate.

There is no doubt that compassionate release pro-
grams are controversial. However, when operated proper-
ly, they provide a way to ease the huge cost burdens borne
by prison systems—and, by extension, taxpayers—in a
humanitarian way, releasing only those prisoners who
are dangerously sick and extremely unlikely to re-offend.
If operated using a strict set of criteria for conditional
release, and if community partners like nursing homes
and assisted-living facilities agree to house elderly and
ill prisoners who have no place else to go, compassionate
release initiatives could continue to play an increasingly
large role in the discussion about America’s aging popula-
tion behind bars.

IV. Final Thoughts

The unprecedented rate at which America’s prison
population is aging presents multiple challenges and
concerns. The good news is that the federal govern-
ment and the states are already taking action on many of
these issues, from increasing the frequency of check-ups
for elderly inmates to constructing specialized geriatric
prison units, and from creating prison hospice programs
that make an inmate’s last days more dignified to utilizing
inmate-to-inmate care services that benefit both the older
and younger prisoner. Additional improvement, however,
is needed in other areas, such as the current lack of active
treatment programs at many facilities and the need for
better staff training regarding working with the elderly.

Outside the prison gates, the growth of compas-
sionate release programs for high-cost, low-risk elderly
inmates appears to be another important means of deal-
ing with the rising elderly prison population and should
continue to evolve. However, these programs will succeed
only with proper controls to ensure that the right people
are released and that they have an appropriate place to
go. Efficient processing systems are also pivotal to the ef-
fectiveness of these early conditional release initiatives.

In the end, there is no single best set of policies for
addressing all of these issues. Determining the most man-
ageable framework for New York, and for any state, will
be resolved only by bringing multiple stakeholders to the
table, from corrections officials to medical professionals,
and from judges and attorneys to victims’ advocates to
the elderly prisoners themselves. In this still-new discus-
sion, all of these voices must be heard.

“The degree of civilization in a society can be judged
by entering its prisons,” wrote Fyodor Dostoyevsky
more than a century ago. Today, and for at least the next
two decades, anyone entering America’s prisons will
find more elderly individuals than ever before. The way
we treat them will determine the way that our society is
judged for years to come.
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Perspectives on the Role of Government and the Court
System in Addressing the Legal Needs of Individuals with

Diminished Mental Capacity

By Robert Cannon

Introduction

On October 7, 2013,
Touro Law Center launched
the nation’s first Aging and
Longevity Law Institute
by hosting its First Annual
Conference on Develop-
ments in Aging and Longev-
ity Law (the “Conference”).
The Conference, titled “The
Capacity Crisis: What Law-
yers Need to Know and Do
for Their Clients, the Public
and Themselves,” addressed
the role the legal profession must play in recognizing and
addressing America’s capacity crisis. Many of the Con-
ference’s esteemed interdisciplinary faculty recounted
their own personal experiences dealing with a loved one
with diminished mental capacity. Their passionate and
thought-provoking presentations inspired this article.

The Conference analyzed the pivotal role that New
York’s government and court system play in addressing
the legal needs of individuals with diminished mental
capacity. Touro Law Center was honored to welcome
three outstanding keynote speakers, each of whom dem-
onstrates an unwavering commitment to addressing the
complex issues facing America’s aging population.

The Hon. A. Gail Prudenti, Chief Administrative
Judge, New York State Unified Court System, discussed
the essential role the courts play in dealing with the needs
of older individuals and individuals with diminished
mental capacity. She emphasized that “the courts often
become the critical safety net for the most vulnerable
members of our society.”!

The Hon. Kathleen Rice, Nassau County District At-
torney, provided valuable insight into the mechanisms
and policies in place within the criminal justice system.
Such policies enable the Nassau County District At-
torney’s Office to handle situations in which those with
diminished mental capacity are accused, convicted and/
or victims of a crime. District Attorney Rice commented
“the same capacity issues that make it more complicated
for prosecutions against older defendants also make too
many of our older neighbors easy targets for scammers
looking to take advantage of them.”? She concluded her
presentation by outlining how New York State District

Attorneys combat elder financial abuse, in particular, the
recommendations made within the Report of the New York
State White Collar Crime Task Force, an initiative of the Dis-
trict Attorneys Association of New York.?

Greg Olsen, New York State Office for the Aging, ad-
dressed how New York State Government protects older
individuals with diminished mental capacity. Mr. Olsen
outlined his office’s commitment “to try and help older
adults remain as independent as possible”* by ensuring
the proper implementation of programs such as the Legal
Services Initiative.

By utilizing the informative and thought-provoking
presentations of the aforementioned individuals as a start-
ing point, this article provides an overview of how court
systems throughout the United States, the Nassau County
District Attorney’s Office, and the New York State Office
for the Aging protect society’s most vulnerable individu-
als.

The Court System
National

Throughout the United States, court systems have
established special initiatives, such as model courts for the
aging, to address the unique needs of older persons. The
initiatives discussed in this article include court programs
in Illinois and Florida.

In August 2012, the Circuit Court of Cook County in
Chicago, Illinois, established the Elder Law and Miscel-
laneous Remedies Division (“ELMRD”), a model court
for elderly adults. The Hon. Patricia Banks is the Presid-
ing Judge of the ELMRD.® Her article, “A New Age and a
New Court for Older Litigants,” discusses the formation
of the ELMRD and the benefits of developing a model
court for elderly adults.®

A specifically designated court will offer
more expertise in these matters, as well
as more time to handle them. Moreover,
elder law attorneys seeking to serve their
clients often walk an ethical tightrope,
given competing pressures to preserve
client confidentiality and to share con-
cerns about clients with family members.
A court system equipped with a social
service component geared to the needs of
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the elderly can provide opportunities to
share concerns with nonfamily members
who are experts in the field of aging. Ul-
timately, hearing cases in courts specially
equipped to handle the multiplicity of
aging issues will improve access and fair-
ness in the court system as a whole.”

In conjunction with ELMRD, Cook County founded
the Cook County Elder Justice Center that provides ser-
vices to persons sixty (60) years of age or older involved
in legal proceedings.

The Elder Justice Center (“EJC”), a court-based
program in Florida’s Thirteenth Judicial District, Hill-
sborough County, Tampa, assists individuals sixty (60)
or older in navigating the court system.® The goals of
the EJC, as outlined on its website, include providing “a
designated elder-friendly facility for seniors, assistance
to senior victims of abuse and/or exploitation and short
term case management services.”’

In 2008, recognizing a dearth of resources available
to judges and the courts on aging issues, the National
Center for State Courts established the Center for Elders
and the Courts (“CEC”).19 The CEC “strives to increase
judicial awareness of issues related to aging, provide
training tools and resources to improve court responses
to elder abuse and adult guardianships, and develop a
collaborative community of judges, court staff, and ag-
ing experts.”!! For information on how courts across the
nation address the complexities inherent in legal matters
involving older persons and individuals with diminished
mental capacity, visit the CEC website at www.eldersand-
courts.org.

New York State Unified Court System

Under the leadership of Chief Judge Jonathan
Lippman, Chief Administrative Judge A. Gail Prudenti,
and their predecessors, New York has established numer-
ous initiatives to address the needs of individuals with
diminished mental capacity. Most notable are the Court’s
initiatives with respect to Mental Hygiene Law, Article 81
guardianships. During the Hon. A. Gail Prudenti’s pre-
sentation at the Conference, she discussed some of these
innovative approaches, including:

1. The Model Guardianship Part in Suffolk County;

2. The Special Landlord / Tenant Initiative in New
York City; and

3. The Guardian Assistance Network.

Suffolk County Model Guardianship Part

In 2005, utilizing the Hon. H. Patrick Leis III's experi-
ence and expertise, and recognizing the successes of New
York State’s Integrated Domestic Violence Court, Chief

Judge Judith Kaye announced the establishment of the
Model Guardianship Part in Suffolk County. This model
court integrated all pending litigations, i.e., foreclosure
actions, matrimonial actions and criminal proceedings,
involving an alleged incapacitated person (“AIP”). By
assigning all pending litigations to one judge familiar
with the underlying guardianship proceeding and well-
versed in dealing with individuals with diminished
mental capacity, the guardianship process is “tailored to
the individual needs” of the AIP, a key objective of Mental
Hygiene Law, Article 81.12

During her presentation at the Conference, the Hon.
A. Gail Prudenti paid tribute to the Model Guardianship
Part, describing it as a “one family, one judge approach
that really promotes a sensitive, comprehensive decision
making process...and provides a warm and comforting
environment.”!3

This Model Guardianship Part is an exemplary court.
An article by the AARP Public Policy Institute and the
ABA Commission on Law and Aging, “Guarding the
Guardians: Promising Practices for Court Monitoring 14
and an article written by Judge Leis in the June 2006
edition of the New York State Bar Association’s Journal'®
discuss the Model Guardianship Part with high regard.

Special Landlord/Tenant Initiative in New York City

In 2008, the New York State Office of Court Admin-
istration established an innovative new Part in New
York County Housing Court.'® This Part (“Part I” or the
“Integrated Part”) was designed to deal with situations
in which a New York County resident is simultaneously
an AIP in a Supreme Court, Mental Hygiene Law Article
81 guardianship matter and the subject of a Civil Court
housing case. Both cases are integrated and adjudicated
by one judge.'” In his article, “Innovative Part Integrates
Guardianship and Housing Matters,” published in 2011,
the Hon. Shlomo S. Hagler, Justice, Supreme Court, New
York County, Civil Term, praises the innovative part and
believes it has “succeeded in protecting and empowering
vulnerable tenants.”'8 Additionally, he outlines some of
the Part’s other achievements:

The Part offers unique solutions to real
problems. In open court and with con-
sent of the parties the court coaxes [the
Department of Social Services], charities,
and family members to pay rental arrears.
The court reaches out to housing special-
ists both in government and the private
sector to provide affordable housing. The
court counsels tenants to clean up their
apartments, allow access to the landlord
to make repairs and to remove hazardous
conditions.?
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The Guardian Assistance Network

The Guardian Assistance Network (“GAN") assists
family members and friends appointed to serve as guard-
ians pursuant to Article 81 of the New York Mental Hy-
giene Law.? Originally aimed at lay Guardians appointed
in Kings County, the Office of Court Administration ex-
panded the program statewide in 2006, with funding from
the State Justice Institute.! “GAN offers support, practical
advice and training (for lay guardians) in carrying out
guardianship responsibilities.”?2

GAN developed a training manual® for lay guard-
ians and offers regular training courses that satisfy the
court-ordered training requirements.?* In addition to the
in-person training programs, GAN also offers a three-part
online training video for lay guardians which also satis-
fies training requirements.?

Although GAN does not offer legal services, it pro-
vides free assistance to lay guardians in completing the
following tasks:

e Setting up a guardian bank account;

e Writing reports and accountings required by the
court;

e Finding services and helping apply for government
benefits;

* Making a plan for the [incapacitated person] that
allows as much independence as possible; and

¢ Locating resources that will help care for the [inca-
pacitated person].2®

Looking Forward

The courts play an integral part in not only address-
ing the needs of individuals with diminished mental
capacity but also addressing the concerns of family
members. In recounting her own experiences presiding
over cases involving individuals with diminished mental
capacity, the Hon. A. Gail Prudenti remarked:

I have seen court officers comfort dis-
traught family members. I have seen
judges mediate deeply rooted family
problems that started far before the inci-
dent that brings them to the Court and I
have seen the Court play such an impor-
tant role that extends far and wide.?”

Throughout the country, as the aforementioned initia-
tives evolve and new initiatives are established, the courts
must continue to balance the state’s parens patrine power
and the legal rights of individuals with diminished men-
tal capacity. In her article titled, “Parens Patriae Power: The
Court’s Role in Addressing the Fragility of Capacity,” Lauren
J. Numeroff, Esq., captures this legal tension and the deli-
cate balance the courts must strike.?8

How New York State Addresses the Legal Needs
of Aging Individuals with Diminished Mental
Capacity

According to New York State’s Resource Guide for Older
New Yorkers, published by the New York State Office for
the Aging in 2012, the Office for the Aging “serves as
an advocate for over 3.7 million New Yorkers age 60+...
[and] for older persons at all levels of government and the
private sector with the cooperation of concerned organi-
zations and older New Yorkers.”? The New York State
Oftice for the Aging’s overall mission is

to help older New Yorkers be as indepen-
dent as possible for as long as possible
through advocacy, development and
delivery of person-centered, consumer-
oriented, and cost-effective policies, pro-
grams and services which support and
empower older adults and their families,
in partnership with the network of public
and private organizations which serve
them.%

Pursuant to this mission, Greg Olsen of the New
York State Office for the Aging, alongside New York
State Governor Andrew Cuomo, the New York State Bar
Association, the New York Office of Court Administra-
tion, and Robert Abrams, Esq., created the Legal Services
Initiative (“LSI”). LSI aims to increase access to affordable
legal assistance to three primary target groups: (1) New
York’s older adults, (2) individuals with disabilities and
(3) caregivers of these individuals.>! The press release for
LSl issued by New York State Governor Andrew Cuomo
states:

The collaborative effort will identify the
legal needs and barriers to justice faced
by older adults and individuals with dis-
abilities. The partners involved in the ef-
fort will develop a strategic plan to more
effectively use existing resources, includ-
ing attorney pro bono programs, to target
areas of greatest need....

The partnership is expected to yield a va-
riety of educational programs and tools,
including an interactive website, a series
of community forums to raise awareness
about the legal issues often faced by the
targeted populations, an elder prepared-
ness self-assessment tool, an elder law
treatise for attorneys and other profes-
sionals, and strategies for increasing the
availability of free and low-cost legal
services.>?

In 2014, the LSI formed an interdisciplinary “Think
Group” with approximately 100 experts throughout New
York, to, inter alia, implement the findings of legal surveys
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which the New York State Office for the Aging will have
conducted. During Mr. Olsen’s presentation at the Confer-
ence, he outlined the five distinct groups of individuals
that have or will be surveyed:

1. Area agencies on aging;

2. Legal service contractors who contact with area
agencies;

3. A statewide survey of consumers (conducted
through a contract with Siena College);

4. New York State attorneys; and
5. Members of the Judiciary.®

According to Mr. Olsen, the “Think Group” of dedi-
cated professionals will “develop strategies and recom-
mendations regarding the gaps uncovered” and how New
York can best meet the needs of vulnerable and under-
served older persons, many of whom have diminished
mental capacity.3*

In addition to the LSI, the New York State Office for
the Aging has established a wide range of services de-
signed to address the needs of New York State’s aging
population, including the Long Term Care Ombudsman
Program,*® the New York Elder Caregiver Support Pro-
gram,* and the Livable New York Initiative.’”

When Older Individuals Are Victims of a Crime

According to a 2011 MetLife study, “the annual loss
by victims of elder financial abuse is estimated to be at
least $2.9 billion, a 12% increase from the $2.6 billion
estimated in 2006.”% With New York State containing
the third largest older adult population in the country,
behind California and Florida,?® New York State District
Attorneys and legislators will play a critical role over the
coming years in tackling the growing problem of elder
financial abuse.

As outlined by District Attorney Rice during her pre-
sentation at the Conference and as described in the Report
of the New York State White Collar Crime Task Force, the older
adult population is particularly susceptible to financial
exploitation “due to physical or mental infirmities” and
present “an attractive target: as a group they hold the
largest percentage of the nation’s wealth.”? District Attor-
ney Rice provided the following example of elder abuse:

Right now we are also hearing anecdotal
evidence of an Obamacare card scam...
Senior citizens are getting called and told
that they have to give up their credit card
and other information and buy an actual
Obamacare card or else they are going to
lose their insurance. Of course none of
that is true but to someone who is vulner-
able that sounds like something that is
reasonable.

In response to the prevalence of elder abuse, New
York government offices provide many useful resources
including, inter alia:

* New York County District Attorney’s Office, Re-
sources for Victims of Elder Abuse: http:/ /manhat-
tanda.org/resources-victims-elder-abuse.

* Nassau County Office for the Aging: http://www.
nassaucountyny.gov/agencies/Seniors/index.html.

e Suffolk County’s Elder Abuse Unit: http:/ /www.
suffolkcountyny.gov/da/AbouttheDAsOffice.aspx.

e New York State Office of Children and Adult
Services, Bureau of Adult Services: http://ocfs.
ny.gov/main/psa/.

In 2012, Cyrus R. Vance, Jr., then President of the
District Attorneys Association of the State of New York,
established the New York State White Collar Crime Task
Force (the “Task Force”) to examine the legal tools avail-
able to prosecutors to fight crimes that were not imagin-
able even just twenty years ago.*! The Task Force conclud-
ed that more needed to be done to combat the financial
exploitation of elders and it formed an Elder Abuse
Working Group (“The Group”).*? The Group provided the
following five recommendations:

¢ Amend the Criminal Procedure Law to allow for
the conditional examination of victims who are 75
years old or older.

¢ Incorporate the holding of People v. Camiola into the
definition of Larceny so that purported consent by
a victim with diminished mental capacity is not a
defense to Larceny.

* Amend the Criminal Procedure Law to permit a
caregiver to accompany a vulnerable victim into
the grand jury. The definition of “caregiver” would
include both informal caregivers and professional
social workers.

e Allow prosecutors to obtain medical records of
mentally impaired victims of financial exploitation,
without requiring a waiver from those very victims.

* Amend the crime of Larceny by false promise to
make clear that partial performance, standing alone,
does not defeat a prosecution that is otherwise
legally sufficient. This aims to clarify the rulings of
some courts, in reliance on People v. Churchill.*3

Many local district attorneys, including District At-
torney Rice, believe that a District Attorney’s role is to not
only prosecute crime, but also to educate the public on
how to better protect itself. In 2010, District Attorney Rice
launched an educational campaign to teach older persons
how to protect themselves from scams that target their
vulnerabilities.**
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When Older Individuals Are Accused of a Crime

When older individuals with diminished mental ca-
pacity are arrested and charged with a crime, the lawyers
and judges involved in court proceedings must ultimately
address whether the older individuals had the capacity to
form the required mental state, i.e., intent,*® knowledge,*
recklessness,*” to commit the crime. Proof of a mental
defect may not be a complete statutory defense but “it
may in a particular case negate a specific intent necessary
to establish guilt.”*® However, as the following quotation
emphasizes, more has to be done to understand the conse-
quences of diminished mental capacity:

Alzheimer’s disease patients, too de-
mented by illness to remember their own
names, have gone to jail for slapping their
caregivers during an agitated fit. Seniors
caught shoplifting have confessed they
did so because they were lonely and
craved attention, not because they needed
what they took. Elders have missed court
appearances because they were fright-
ened and confused.?’

When Older Individuals Are Convicted of a Crime

According to a 2012 American Civil Liberties Union
report, “At America’s Expense: The Mass Incarceration of
the Elderly,” there are 246,600 prisoners over the age of fif-
ty (50) incarcerated in the United States.>® The report also
found that “it costs $34,135 per year to house an average
prisoner, but it costs $68,270 per year to house a prisoner
age 50 and older.”>!

Some prisons have become de facto or de jure nursing
homes. This phenomenon has been the subject of many
articles including America’s Prisons Have Turned Into Really
Awful Nursing Homes>? featured on www.businessinsider.
com. Most experts agree that prisons are not equipped
to meet the medical and personal care needs of older
persons, especially those who suffer with Alzheimer’s dis-
ease and/or other forms of diminished mental capacity.

It is for this reason that many advocates believe that
prisons must consider the compassionate release of their
older and sicker inmates. The Justice Department’s In-
spector General agrees. The Inspector General has called
on United States prisons to release, as appropriate, more
prisoners who are sick and/or have serious terminal ill-
nesses.” In light of recent cases, such as the early release
from prison of Brooke Astor’s son, Anthony D. Marshall,
who was incarcerated for his conviction of stealing mil-
lions of dollars from Ms. Astor,>* the public has and will
continue to debate how society should deal with older
prisoners.

Conclusion

Robert Abrams, Esq., Co-Founder and Of Counsel to
Abrams, Fensterman, Fensterman, Eisman, Formato, Fer-
rara & Einiger, LLP, Chair of Touro Law Center’s Aging
and Longevity Law Advisory Board, and guest editor of
this special edition of the Government, Law and Policy Jour-
nal said “the statistics prove that the situation is getting
worse not better and that these changing demographics
of society demand a response from the legal, professional
and academic communities.”>® As the nation’s popula-
tion continues to age, it is vital that our government and
court systems address the issues facing society’s most
vulnerable individuals. By guaranteeing the successful
implementation of initiatives such as the Legal Services
Initiative, by continuing to address the deficiencies in the
criminal justice system through reports such as the Report
of the New York State White Collar Crime Task Force and
by ensuring that the Courts continue to provide a critical
safety net, we can appropriately care for society’s most
vulnerable individuals.
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Parens Patriae Power:

The Court’s Role in Addressing the Fragility of Capacity

By Lauren J. Numeroff

There is no doubt that the State may have
a compelling interest, under its parens
patriae power, in providing care to its
citizens who are unable to care for them-
selves.... Such a determination is unique-
ly a judicial, not a medical function.!

As members of a society in which autonomy is valued
at a premium, and considered “unalienable,”? restrictions
on such autonomy may only be exercised when countered
by a compelling state interest.? The protection of those
who are unable to care for themselves is a doctrine with a
rich history in this country’s laws, and those of societies
far older than ours.*

Much of the scholarly discourse regarding the court’s
role pursuant to the states’ parens patriae > power with
respect to the aging population has focused primarily on
the deprivation of civil liberties and ageism.® However,
as important as it is for society not to violate the indi-
vidual liberties of our older citizens, nor to assume that
advanced age is a proxy for incompetency, it is equally
important that courts, in whose jurisdiction the statutes
which invoke the parens patriae power generally fall,
remain vigilant in their task of effectively identifying
incapacity, and protecting those who lack the capacity to
protect themselves.

The New York Supreme Court, as a court of general
jurisdiction at law and in equity, includes the care, cus-
tody, and control of incompetents in its inherent powers.
While this is not an exhaustive list, the courts in New
York have jurisdiction over cases in which an individual’s
right to self-determination may be infringed upon due to
the individual’s inability to make decisions on his or her
own behalf under Mental Hygiene Law (MHL) Articles 9
and 81, the Civil Practice Law and Procedure Rule (CPLR)
1201, and the Surrogate’s Court Procedure Act (SCPA)
Article 17-A. These laws, which are summarized below in
the context of the parens patriae power, entrust the courts
with the grave responsibility of making the critical de-
termination as to whether an individual has capacity—a
determination that cuts off an individual’s most basic and
primal civil right, as well as one that has the potential to
save that individual’s life.

7

However, it is not only in civil commitment or guard-
ianship proceedings when the courts, in an exercise of the
state’s parens patriae power, are entrusted with making
determinations regarding capacity. Rather, the issue of
capacity presents itself in nearly every type of case that
could come before a court of law or equity, including but
not limited to landlord/tenant actions, estate litigation,
contract litigation, complex commercial litigation, real

estate law, matrimonial ac-
tions, and criminal cases.

Most remarkable about
the parens patriae power,
with which the courts have
been entrusted, is that capac-
ity is not a “yes/no” issue.
For example, there are dif-
ferent standards for testa-
mentary capacity, capacity to
make a gift or conveyance,
capacity to contract, the
need for a guardian of the
estate, the need for a guardian of the person, capacity to
commit a crime, capacity to stand trial for a crime, invol-
untary civil commitment to a mental institution, capacity
to consent to sexual conduct, capacity to marry, eligibility
for Social Security benefits by reason of mental impair-
ment, and eligibility for relief under the Americans with
Disabilities Act of 1990.8 Moreover, there are individuals
whose capacity fluctuates, such that on certain days, or at
certain times of day, they may lack capacity, but be per-
fectly capable on other days or times.? Capacity is there-
fore a fragile concept, bending and fluctuating depending
on the task at hand, and one that, subject to the pressures
of a yes/no inquiry, can irreparably fall apart. This fragil-
ity renders the courts’ task of determining whether capac-
ity exists—a determination with grave consequences—a
substantial one.

Treatment of the Mentally Il

Article 9 of the MHL (entitled, Hospitalization of
the Mentally Ill) provides three mechanisms by which a
mentally ill person’s rights may be suppressed pursuant
to both the state’s parens patriae and police powers.!

Pursuant to MHL § 9.27, a director of a hospital may;,
upon the application for involuntary admission, admit
and retain a person alleged to be mentally ill and in need
of involuntary care and treatment, upon the certificates of
two examining physicians.!! “Mental illness” is defined
as “an affliction with a mental disease or mental condi-
tion which is manifested by a disorder or disturbance in
behavior, feeling, thinking, or judgment to such an extent
that the person afflicted requires care, treatment and
rehabilitation.”!? Similarly, MHL § 9.39 permits a director
of a hospital to admit and retain for a maximum of fifteen
(15) days, an individual alleged to have a mental illness,
for which immediate observation, care, and hospital treat-
ment is appropriate, and which is likely to result in seri-
ous harm to himself or others. Because the statute allows
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for notice and a hearing, periodic reassessment of the
patient’s status, and the appointment of counsel, involun-
tary commitment under §§ 9.27 and 9.39 is not considered
to be violative of due process.!3

While such involuntary commitment may come
before the courts on review of an appeal, the determina-
tion of whether the person alleged to be mentally ill and
in need of involuntary care and treatment is made at the
hospital, without the involvement of the courts.

However, pursuant to MHL § 9.60 (“Kendra’s
Law”),!* a court order may be obtained that authorizes
assisted outpatient treatment for an individual eighteen
years or older who is suffering from a mental illness, is
unlikely to survive safely in the community without su-
pervision, has a history of noncompliance with treatment,
is unlikely to voluntarily participate in such outpatient
treatment, and is likely to benefit from such treatment.'®
At a hearing, the petitioner must present clear and con-
vincing evidence, through the testimony of an examining
physician, that the subject of the petition meets the criteria
for assisted outpatient treatment.!®

While these provisions expose the broad authority
granted to the state regarding the treatment of mentally
ill individuals, the Court of Appeals has held that nei-
ther parens patriae nor the state’s police power provides
sufficient bases for forcibly administering antipsychotic
medication without a judicial determination as to that
individual’s capacity to make a reasoned decision with
respect to the proposed treatment.!” In contrast to MHL
§§9.27,9.39, and 9.60’s requirements that an individual
is suffering from mental illness and in need of treatment,
Rivers v. Katz established that upon an exhaustion of the
administrative review procedures that allow a[n alleged]
mentally ill person to appeal decisions regarding any
form of care and treatment,!8 the State “bear[s] the burden
of demonstrating by clear and convincing evidence the
patient’s incapacity to make a treatment decision.”!® The
Court of Appeals further safeguarded against the involun-
tary administration of medication by stating that if a court
finds that the patient does not have the capacity to make
such decisions, that court would have to make a determi-
nation as to “whether the proposed treatment is narrowly
tailored to give substantive effect to the patient’s liberty
interest, taking into consideration all relevant circum-
stances, including the patient’s best interests, the benefits
to be gained from the treatment, the adverse side effects
associated with the treatment, and any less intrusive alter-
native treatments.”?

Accordingly, the Rivers decision curbed the state’s
broad parens patriae power by prohibiting its employment
when a patient is, despite his or her mental illness, capa-
ble of comprehending the consequences of the decision to
refuse medication that poses a significant risk to his or her
well-being. While MHL §§ 9.27, 9.39, and 9.60 require a
medical determination before an individual can be invol-

untarily admitted to a hospital or ordered to participate in
an assisted outpatient treatment program, the courts must
inquire into an individual’s ability to understand and
appreciate the consequences of his or her actions in order
to allow medical professionals to administer psychiatric
treatment against a patient’s wishes.

Guardianships

Article 81 of the MHL allows for a guardian to be
appointed for an individual who has been adjudicated
to lack capacity. The powers granted to Article 81 guard-
ians, while varied based on the individual’s functional
limitations, can be quite vast,?! such that guardianships
constitute a significant curtailment of wards’ individual
liberties. Accordingly, there are multiple procedural and
substantive safeguards in Article 81 that assist judges in
making determinations regarding an individual’s incapac-
ity under the statute. At the forefront of these protections
is the concept that any compromise of individuals’ rights
should constitute the “least restrictive form of interven-
tion which assists them in meeting their needs but, at the
same time, permits them to exercise the independence
and self-determination of which they are capable.”?

In addition to the standard protective provisions of
notice, opportunity to be heard,?® and the right to coun-
sel,?* a court evaluator is typically appointed in guard-
ianship proceedings to serve as the eyes and ears of the
court, by investigating the allegations in the petition, the
condition of the person alleged to be incapacitated, the
resources of the person alleged to be incapacitated, and
the person(s) nominated as guardian, and making recom-
mendations to the court upon such investigation.?®

In order to make a finding of incapacity, the court
must determine, based on clear and convincing evi-
dence,? that: the individual has functional limitations?’
which impair that individual’s ability to provide for his
or her personal needs and/or property management; the
individual lacks understanding and appreciation of the
nature and consequences of his or her functional limita-
tions; there is a likelihood that the individual will suffer
harm because of his or her functional limitations and
inability to adequately understand and appreciate the
nature and consequences of such functional limitations,
and, the individual needs a guardian to be appointed in
order to prevent such harm.?® In addition to ordering a
guardianship that constitutes the “least restrictive form
of intervention” guardianship judges are tasked with
taking an already vulnerable individual and stripping
that individual of his or her rights of self-determination,
in essence, creating a further layer of vulnerability? that
must be accounted for by the appointment of a qualified
guardian® to care for that individual, and a diligent court
examiner®! to attentively monitor the guardian’s acts with
respect to the ward.*? The guardian and court examiner
appointed are then fiduciaries to the state’s ward, which
provide even further safeguards.
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In practice, the guardianship proceeding is an essen-
tial tool to protect an individual who lacks the ability to
protect him or herself from abuse (physical, emotional,
or financial) and self-neglect. As our aging population
grows—an inevitable side effect of modern medicine’s
advances—the potential for a larger population of indi-
viduals living with dementia and Alzheimer’s disease
increases. This is not ageism, but a fact.? In addition,
the statistics on abuse among the aging population are
dismal,?* making vital the state’s great power of being
able to intervene and protect those who cannot protect
themselves.

Outside the context of a guardianship proceeding,
however, the state’s parens patriae power actually creates
a burden for judges to at least look into the matter of an
individual’s capacity, and address the issue of whether
the individual before the court is capable of adequately
prosecuting or defending his or her rights. When a party
has not been adjudicated as lacking capacity, but is not
functionally able to prosecute or defend his or her rights,
CPLR § 1201 requires that that person appear through
a guardian ad litem, such that the court must appoint a
guardian ad litem for that individual. A guardian ad litem
is defined as a “guardian, [usually] a lawyer, appointed
by the court to appear in a lawsuit on behalf of an incom-
petent or minor party.”*

Similar to Article 81, a guardianship under Article
17-A of the SCPA is established for an individual with
compromised mental capacity. However, unlike MHL
Article 81, Article 17-A guardianships are for individuals
who never had capacity in the first place. Until the age of
eighteen, our parents are our natural guardians.’® Howev-
er, because an individual with significant intellectual dis-
ability will not outgrow his or her need for a guardian, the
state has an interest in protecting such people throughout
their lives by having a guardian appointed. Therefore,
the process of appointing a guardian for an individual
who is adjudicated as a “mentally retarded person”?” or
a developmentally disabled person is much simpler than
an Article 81 guardianship. Upon the court’s finding that
the individual has an intellectual disability, “the court is
authorized to appoint a guardian of the person or of the
property or of both if such appointment of a guardian or
guardians is in the best interest of the mentally retarded
person.”38

As intellectually disabled individuals are just as vul-
nerable as the individuals who were once capacitated, the
17-A guardianship is an indispensable tool that the state
provides to protect them.

“Independence and Self-Determination”3°

Even when the broad parens patriae power of the
state is exercised in Article 81 guardianship matters, the
individual who is the subject of a guardianship maintains
all powers and rights not granted to the guardian® and,

above all, has her right to independence and self-deter-
mination respected by the fact that such guardianships
must “take in account the personal wishes, preferences
and desires of the person, and [] afford[] the person the
greatest amount of independence and self-determination
and participation in all decisions affecting such person’s
life.”4!

The harm to the individual whose right to direct her
own life is trespassed upon or superseded by the court’s
parens patriae power is one that is on even footing with the
great harm to society that is caused by a loss of faith in the
courts. When courts fail to truly acknowledge an indi-
vidual’s right to independence and self-determination,
we are all at risk. For example, in connection with several
guardianship actions in New York’s Nassau County, indi-
viduals have become so dismayed by what they perceived
to be a miscarriage of justice to their family members that
they have taken to electronic media to publicize their
stories.*? While these stories are undoubtedly, and heav-
ily, one-sided, and unsettled, contested guardianships will
inevitably leave at least one party unhappy; these stories
do reflect the grave risk to society of the appearance of
impropriety created when courts exercise their parens
patriae power without being extremely sensitive to each
individual’s personal wishes and desires.

In the child custody Matter of Lincoln v. Lincoln, the
Court of Appeals discussed “[t]he burden on a Judge
when he acts as parens patriae [being] perhaps the most
demanding which he must confront in the course of his
judicial duties” and laid out a framework for assisting
judges in ferreting out the best interests of the child in
contentious custody litigations.*3 Specifically, the Court
acknowledged that there is no deprivation to the parents’
rights when a jud