
ARBITRATION
26-1. An arbitrator’s determination that an owner

had properly terminated the construction contract was
res judicata and precluded the surety from relitigating
that issue when the owner sued on the performance
bond for completion of the work. Huntington Fire District
v. Steven Handlik Construction Corp., ___ A.D.2d ___, 699
N.Y.S.2d 454 (2d Dep’t 1999).

26-2. As a matter of public policy, Lien Law article
3-A remedies cannot be contractually waived, but that
principle does not vitiate the parties’ agreement to arbi-
trate contractual disputes. David B. Lee & Company, Inc. v.
Ryan, ___ A.D.2d ___, 698 N.Y.S.2d 377 (4th Dep’t 1999).

ARCHITECTS, ENGINEERS & SURVEYORS
26-3. The seller of a building stated viable causes of

action for common-law or implied indemnification, pro-
fessional malpractice and breach of contract against a
mechanical engineering firm which negligently
designed a smoke purge system. Exclusive responsibili-
ty for the design of the system had been delegated by
the seller to the engineer. The buyer’s loss, for which it
sought damages from the seller, was actually caused by
the negligence of the engineer, thereby entitling the sell-
er to indemnification. 17 Vista Fee Associates v. Teachers
Insurance and Annuity Association of America, 259 A.D.2d
75, 693 N.Y.S.2d 554 (1st Dep’t 1999).

INDEMNITY
26-4. While the validity of partial indemnity agree-

ments appears to be unsettled under New York law, a
construction manager’s claim for partial contractual
indemnification from a subcontractor, whose employee

was injured after falling from a scaffold, could not be
resolved until it was determined whether and to what
extent the construction manager was negligent. Only
then could an allocation of liability be made, if neces-
sary. As a matter of public policy, General Obligations
Law section 5-322.1 precludes the enforcement of agree-
ments to indemnify against the promisee’s own negli-
gence in connection with construction projects. Com-
mon-law indemnification requires proof that the
negligence of the proposed indemnitor in some way
caused or contributed to the accident for which the
indemnitee was held liable to the injured party solely
because of some obligation imposed by law on the
indemnitee. In order to enforce contractual indemnifica-
tion, the indemnitee need only establish that it was itself
free from any negligence and was held liable solely by
virtue of a statutory obligation, irrespective of the negli-
gence of the indemnitor. Correia v. Professional Data Man-
agement, Inc., 259 A.D.2d 60, 693 N.Y.S.2d 596 (1st Dep’t
1999).

INSURANCE
26-5. The concrete slab on the fifth floor of a build-

ing under construction was defective and had to be
removed. In addition to removing the concrete slab
itself, it was necessary to remove and reinstall heating,
ventilating and air conditioning ductwork, electrical fix-
tures, and plumbing. Furthermore, the full height of the
building had to be shored during the corrective work.
The District Court rejected the contractor’s contention
that the defective installation of the concrete “physically
damaged” the building as a whole because the concrete
was incorporated within the larger structure. Accord-
ingly, the “ensuing loss” exception to the builder’s risk
insurance policy exclusion against coverage for faulty or
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defective workmanship did not afford coverage for the
cost of any of these repairs. Laquila Construction, Inc. v.
Travelers Indemnity Company of Illinois, 66 F.Supp.2d 543
(S.D.N.Y. 1999).

LABOR LAW §§ 200, 240, 241
26-6. A carpenter was injured after jumping about

six feet from a stalled freight elevator to the floor below
under circumstances which did not constitute an emer-
gency. The Court of Appeals held that the carpenter’s
conduct was unforeseeable and superseded any alleged
negligence of defendants, thereby foreclosing his Labor
Law section 200 claims. Egan v. A.J. Construction Corp.,
___ N.Y.2d ___, ___ N.Y.S.2d ___, 1999 WL 1202226
(1999).

26-7. A construction worker was injured while
working on a floating raft secured to a land-based struc-
ture. The First Department held that federal maritime
law does not preempt the strict liability provisions of
Labor Law section 240(1). This decision conflicts with
the position adopted by the Second Department. Cam-
mon v. City of New York, ___ A.D.2d ___, ___ N.Y.S.2d
___, 1999 WL 1081544 (1999).

26-8. A divided panel of the Fourth Department
affirmed summary judgment for a roofer injured when
he slid 25 to 30 feet down a frost-covered roof while
unloading felt. His pants snagged on nails, preventing
him from falling off the roof. The majority concluded
that the roofer’s slide was caused by the effects of gravi-
ty, invoking liability under Labor Law section 240(1).
Striegel v. Hillcrest Heights Development Corp., ___ A.D.2d
___, 698 N.Y.S.2d 379 (1999).

26-9. Owners of one- and two-family residences are
exempt from Labor Law sections 240(1) and 241(6)
unless they direct or control the work being performed.
Labor Law section 200 liability is imposed where the
owner supervises or controls the work performed or has
actual or constructive notice of the unsafe condition
which allegedly causes the accident. Murray v. South End
Improvement Corporation, ___ A.D.2d ___, 693 N.Y.S.2d
264 (3d Dep’t 1999).

PUBLIC CONTRACTS
26-10. Section U of the New York City public works

construction contract includes utility interference work
within the specifications for public work, obligates the
apparent low bidder to negotiate directly with the
respective utilities to achieve a prompt resolution of eco-
nomic issues related to the utility interference work, and
compels the apparent low bidder and the utilities to
engage in expedited and binding arbitration conducted
by the American Arbitration Association if a dispute
cannot otherwise be resolved. The contract is awarded
based on the lowest responsible bid for the public work

alone. The First Department concludes that Section U
does not impermissibly impose preconditions on the
competitive bidding process within the context of Gen-
eral Municipal Law section 103(1). General Contractors
Association of New York, Inc. v. Tormenta, ___ A.D.2d ___,
696 N.Y.S.2d 155 (1999). See Public Contracts 25-12, Con-
struction & Surety Law Newsletter (Fall 1999).

PRINCIPAL AND SURETY
26-11. Interpreting State Finance Law sections 137(3)

and (4), the Court of Appeals concluded that the one-
year limitations period on a payment bond issued in
connection with a public works project commences
when a subcontractor demands final payment from the
general contractor and 90 days have passed since the
subcontractor ceased work on the project. This statutory
limitations calculation cannot be altered by the terms
and conditions of the subcontract. Windsor Metal Fabrica-
tions, Ltd. v. General Accident Insurance Co. of America, 94
N.Y.2d 124, 700 N.Y.S.2d 90 (1999). 

[Query: Can the limitations calculation be altered by
the terms and conditions of the payment bond itself?]

26-12. The surety on a payment bond was liable to
unpaid subcontractors even though the subcontracts
designated the general contractor as agent of the owner
for payment. The payment bond contains an unquali-
fied promise to pay any claimant having a direct con-
tract with the general contractor. That promise is subject
to defeasance by certain conditions subsequent. The
agency status of the general contractor according to the
subcontracts does not preclude the unpaid subcontrac-
tors’ claims against the general contractor for unjust
enrichment, and to the extent this contractual arrange-
ment would cut off the subcontractors’ mechanics’ lien
claims, it violates public policy. Blandford Land Clearing
Corp. v. National Union Fire Insurance Co., ___ A.D.2d ___,
698 N.Y.S.2d 237 (1st Dep’t 1999).

STATUTES
26-13. Chapter 458 of the Laws of 1999 amends Sec-

tion 220(3-a) of the Labor Law to prescribe that a weath-
er-proof sign, setting forth all wage rates and supple-
ments in plain English, be posted by the contractor and
every subcontractor on public works projects at the site
where the work is performed. Effective March 6, 2000. 

26-14. Chapter 521 of the Laws of 1999 adds Section
7308 to the Education Law and requires mandatory con-
tinuing education for architects as a condition to prac-
tice in the State and as a condition for issuance of a cer-
tificate of registration. Effective January 1, 2000.

SUBROGATION
26-15. A burst water pipe damaged a building under

construction. The anti-subrogation rule did not protect
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defendant plumbing subcontractors who were not
named as insureds on the builder’s risk policy and who
merely had insurable interests covering their own work
as incorporated into the building. The insurer’s subro-
gation claims against them were limited only to the
extent of defendants’ insurable interests. St. Paul Fire &
Marine Insurance Company v. L.E.S. Subsurface Plumbing
Company, Inc., ___ A.D.2d ___, 699 N.Y.S.2d 31 (1st Dep’t
1999).

WORKERS’ COMPENSATION
26-16. The right to commence a third-party action

against responsible parties is forfeited and statutorily
assigned under Workers’ Compensation Law section

29(2) to the workers’ compensation carrier which pays
benefits pursuant to an award, unless the injured work-
er commences such action within the statutorily pre-
scribed period and within 30 days after the insurance
carrier delivers written notice in strict conformity with
the statute. Allocation between the injured worker and
the insurance carrier of the proceeds of any recovery
from such a third-party action is also statutorily pre-
scribed, but following the assignment, the absolute
ownership of the action and the right to dispose of it at
any stage belongs to the assignee. Treadway v. Agricultur-
al Insurance Company, Inc., ___ F.Supp.2d ___, 1999 WL
649056 (S.D.N.Y. 1999).
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Products Liability in New York: Strategy and Practice is a comprehensive,
practical guide for instituting or defending a products liability case. All
aspects of handling a products liability case—from both the plaintiff’s and
the defendant’s perspectives—are covered in this landmark text.

Edited by Neil A. Goldberg, Products Liability in New York: Strategy and
Practice is written by some of the leading practitioners in the field. Fact pat-
terns from actual cases, some of which were handled by the authors, are
used to illustrate what constitutes design or manufacturing defects, failure-
to-warn liability and other features unique to a products liability case.

The seasoned authors of individual chapters share the strategies and tac-
tics they have used successfully in handling products liability cases. Any
attorney who is or may be involved in such a case, regardless of his or her
experience, will benefit from this practical reference. Periodic supplements
will make this book even more valuable.

Contents: 
Elements of a Plaintiff’s Case • The
Law of Manufacturing and Design
Defect Liability • Liability for Fail-
ure to Warn under New York Law 
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Warning Theory • Discovery/Pre-
trial Issues • Corporate Discovery
Strategy in Complex Products Lia-
bility Litigation in Federal Court 
• Successfully Defending Products
Liability Cases • Defending the
Design Defect Case: Strategic Con-
siderations • Modern Techniques in
Demonstrative Evidence • Utiliza-
tion of Industry Standards in New
York Products Liability Litigation •
Issues Unique to Automobile and
Crashworthiness Litigation • Evi-
dentiary Issues Unique to Products
Liability Litigation • Culpable Con-
duct/ Comparative Fault Issues as
Applicable to a Products Liability
Case • Procedural Issues Unique to
a Products Liability Lawsuit: Collat-
eral Estoppel, Statute of Limitations
and Jurisdiction • How to Utilize
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an Expert Witness in Products Lia-
bility Litigation • Accident Recon-
struction and Demonstrative Evi-
dence: New Techniques and
Developments • Preparing a Chal-
lenge to the Admissibility of Expert
Testimony in the Federal and State
Courts of New York • A Cost-Effec-
tive Approach to Defending Prod-
ucts Liability Litigation • Contribu-
tion, Indemnification and
Settlement Issues in Products Lia-
bility Actions • Addressing Insur-
ance Coverage Issues Specific to
Products Liability Litigation • The
Jury’s Perspective in Products Lia-
bility Litigation: The Role of Com-
munication Theory • The Preemp-
tion Issue, the Government
Contractor Defense, Market Share
Liability and Other Developing
Issues • Motions In Limine in New
York Products Liability Litigation •
The Seventh Juror’s Approach to
Cross-Examination in the Post-
Daubert Era
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Preparing For and Trying the
Civil Lawsuit

In this valuable book, 20 of New York State’s leading trial practitioners
reveal the techniques and tactics they have found most effective when try-
ing a civil lawsuit.

The new practitioner will benefit from the comprehensive coverage of
this book. A thorough discussion of pretrial preparation and investigation
will aid the attorney in obtaining an advantageous settlement even if the
case never goes to trial. Numerous practice tips from some of the leading
practitioners in New York State provide excellent background for repre-
senting your client whenever your case goes to trial.

Especially helpful are excerpts from actual trial transcripts, which illus-
trate the effectiveness of certain lines of questioning. Experienced trial
attorneys will benefit by supplementing and reinforcing their own meth-
ods of practice. Periodic Supplements make this book even more valuable.

Contents:

Pleadings and Motions Directed to the
Pleadings • Disclosure • Investigation
of Case and Use of Experts •
Ethical/Good Faith Obligations of
Insurance Counsel 
• Settlement • Selecting the Jury 
• Motions In Limine/Opening State-
ments • Direct Examination of Lay Wit-
nesses • Cross-Examination of the Lay
Witness • Direct Examination of the
Technical/Medical Witness 
• Cross-Examination of the Techni-
cal/Medical Witness • Use of Demon-
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strative Evidence During Trial 
• Summations • Jury Instructions 
• Post-Trial Motions • Strategies and
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The Conduct of the Deposition: Some
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Mmbr. Price: $80 (incls. $5.92 tax)

(Prices include the 1997 Supplement)
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In addition to case and statutory law updates, the 1997 cumulative
supplement expands the coverage of the original text with additional
sample testimony and practice tips.
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The New York State Bar Asso-
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office’s or your firm’s CLE
seminar budget with our two-
year seminar coupon book
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guaranteed! Save on the cur-
rent registration fee structure
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