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Staff Memorandum

EXECUTIVE COMMITTEE
Agenda ltem #8

REQUESTED ACTION: Approval of expansion of Pro Bono Appeals Program to the
Fourth Department as recommended by the Committee on Courts of Appellate
Jurisdiction.

In 2010, the Executive Committee approved a pilot pro bono appeals program proposed
by the Committee on Courts of Appellate Jurisdiction by which committee members

“represent individuals in pro bono appeals in the Third Department. As set forth in the

attached materials, the commitiee pariners with The Legal Project and The Rural Law
Center, which provide legal services to low-income individuals, to provide appeliate
representation in the areas of shelter and housing, subsistence income and benéfits,
health and education, personal safety, and family stability. The Legal Project and The
Rural Law Center review applications to ensure they meset the program criteria, and
members of the commitiee provide the appellate services. Professional liability
insurance is provided through The Legal Project and The Rural Law GCenter.

The committee now proposes to expand its program to the Fourth Department. The
program brochure that will be provided in both departments is attached, together with
two articles covering the program; an Appellate Division decision in a case for which the
program provided counsel; and the application for representation.

The report will be presented at the January 24 meeting by Cynthia Feathers, co-chair of
the Committee on Courts of Appellate Jurisdiction.




ZOTTL AN Kueqry
PAng YIF MO
NOILVIDOQSSY 1vVd ALV.LS MY0OA MEN

VHEAN

&

e oy.mc_nconQ.e..u,._gou (13, 24
“Juswiiedad ynod o piy h.;co_m.,,.,

: ”.. : EmEmn:Co.‘_mnB_tmou

i .u%..mc,_c_mhm'_“




saujapIng
Apeanog fo w409z

sauaping

Apeaaog

fippmeng uy
SUOSLI ]

‘|leaddE sUl sipuey ol 3qe 29 10u Aew LWeiBold YL “PRIUSE S

uolied|dde yons Ji "sasuadxd azZiwIulW 01 LOMS UB Ul 593
Buils Jo Jaaeam B pue siduosusn a3l J0p uoieDidde ue ayew
[f1M ABUIOLLE JBRIUN|OA BY1 BSIMIBYIO AlIgisuodsal s1ualD
ayl A1oads im uswasibe saulelas oyl 'sesuadxe asayl 4O |2
10 Bw0s oL Aed 01 9|qe ST TualD Byl 4 "sady Buljy pue ‘sjaug
pue spicoas Buiidon sidudsue soy sasuadxe anoau! sjeaddy

sasuadxy

PEMO[I0) B9 {Im eyl sseoosd

3yl pue jeadde ayl o) papiacid 3G ||Im saines |eba)

Fau) 1eym Buluizno 1uswsalbe 2auelal e ubls o) pavse ag

(1A US| 34| “Al19341D USYD SY) 1DBIUOD [jIm ABUIONRE Bl
‘PUNOY S ASUIOYIE JBBIUN|OA B pUR pajdanoe sl aseY e || «

"1S2UBLUI L0 BIUBLIBCXD Uo paseq Adulone

arendosdde ue yym paoe|d aq i |eadde uy “sAsulone

Jasiunioa 10 j00d ayl O] 1SS AJBUIUNS BSED & Ul DIgLISIP
3q Jjim uonesussaudal sof 91q1by2 se pajjzuap seaddy «

"ieadde ay1 1oy [S5UNCD JIY10 39S

0} suou 0B} 10U pinoys stuBP aanadsosd ‘ano)aisy)

‘puUNo; 34 fjIM [3sunod ouog oid 1eyl Jo ased tejnaed Aue
109183 |[IM SIRIWUWIOD 343 1ey3 asjuRiend ou S| sy «

"[gsunos paubisse Joy
Alienb Jou op oym siuedydde o1 uaalb 3q §)1m SIOUBIBLAI e

*S19ArB| J3AIUNIOA 3|CEIRAR JO JSQUINU Byl pUE

‘welboid 3yl Ul papuey Bujsq Auaun sieadde o
Jaguunu ayl ‘luspenald s|qeniea ysqelsa pinod jeadde auy)
1eyl pooyisy oy ‘radde 3yl 4o sjusw y; ‘pojuassid
SeNss| 841 IPN|PUl 510081 BS8Y L "SI0)0EL AleuQnalds|p
[eI19ABS U0 paseq 'Pa1dasoe ag PINoYS SIUC YIIYM BuUIw
-~1919p PUE $ITED BUIWIEXD |[IM UIIYM ‘330D 3yl O}
PALIBYS 9 UBYL [IM BIBLUD PIOYSIIYL AY1 195W 1BY] SaseD

"UOEWLIOLUL
Jaypny 104 PadEIUOS 8g Aew Jo papiaoid Bg jouues
uonelussaidal 12yl Buels 1119 B SAIE3) ABW TUY2

anloadsoud Yy teRalL) J8jjew 1d3(gns pue 3wosul ue
paseq ‘ss8004d Bulusans-aid B 1INpUOs | welbold sy

60971 AN J9152420y

. PEOY JBAIND L8L1L

JIOA MBN 4O 131U IDNSNT SN 02
weibold sjeaddy ouog oig
suonedijdde Juawpedsg Yyunod 104

£0TZL AN Aueqly

004 8Ung 188115 B1elS 06

SIOA MESN JO IBIUBD MET [RINY 0
uieibold sjeaddy ouog oud
ssuonesdde uswiredag payL Jod

1pasn 24 P|NOYS SassaIPPe Huimoj|o)
3z ‘suozedndde 118yl jleus O usim oym spuedldde Jod

fioAusieeddeoucgolid@olul

0S16-2€8 (008)

10} pIjlew?

1o paxey ag pinoys sjeadde juswped3ag UpNo4 pue piiy)
1oy Jo4 suoneddde ‘Buisse>oid 1dwoid 150w YL 104 -

sjeaddy j0 uonlsas

*s|eaddeounqoid/B.i0 BgsAU MMM
o} 0b uonedydde ue jo4 AsuIone seadde ue 199135
0] pue 3522 2y} 1d900e 0} Jaylaym SUIWUISIaP O} A|3[CS
pIsN pUe jEuapyUod 1day 3 || 8582 3yl Buluiasuod
SUOIIESIBAUOD pue suuod uenendde sy, "esed au ncae
suosank yse c Azuicne (el siuss anoadsald au:
Jzeiues o) weiboud sjpaddy syl Jog Juswsaibe ue sa1ny
-i1suoD uchesidde paysjdwen v rweiboid 1o Asusope
Bunisial 3yl Yyl uonesdde Y3 Ino ||iL BINOYS U312
3y ‘MO[BQ TUSQEM Y} WUy F|gepeae ‘uio) uoied)dde
weuboud sieeddy 3yl N0 13 1SN SIUSID 3A103ds0ld «

Buiusains-aid pue uonesddy




Law Cenler aids pro bono expansion » Press-Republican - Page L of 2

Press-Republican
Decesnber 17, 2011

Law Center aids pro bono expansion

REBECCA WEBSTER
Press-Republican

PLATTSBURGH — The Rural Law Center in Plattsburgh is aiding the expansion of a {rce legal appellate
assistance program.

The Law Center has teamed up with the New Yotk State Bar Association’s Committee on Coutts of
Appeliate Jurisdiction and the Legal Project in Albany in providing pro bono expertise and assistance for

select appeals cases.

The original pilot program, lasting one year, was available to people who lost civil cases and lacked the
financial means to appeal.

Cyathia Feathers, co-chair of the Committee on Courts of Appellate Jurisdiction, said the program
flourished, so they decided to continne it indefinitely.

*Ihe pilot was a big success in providing free appellate attorneys for family-law appeals, butwe realize
there ate many other {cases) in which people have urgent needs at the appellate level.”

FINANCIALLY DIFFECULY

According to a Bar Association press release, the pilot program originally covered family and matrimonial
appeals, but the new program covers appeals for a wide artay of topics within those sectors, inchuding
education, health, housing and public benefits.

"New Yorkers shouldn't be denied representation on appeal solely because they lack the means 10 pay,”
said Bar Association President Vincent Doyle I in the release. "The State Bar Association is proud to be
2 national leader in providing pto bono legal assistance for appellate cases.”

Susan Patnode, executive director of the Rural Law Center, said she worked with Feathers fora number

of years discussing such problems.
"(feathers) and T used to talk about how expensive it was fot people to have appeals done.”

She said it's o financial burden for those who are of modest means but also for the atrorneys handling the

appeals case, especially those in a rural area.

"Doing an appeal, if you're a solo practitioner, is not a small thing. It takes a lot of time and a lot of

resources ... I thought there was quite 2 need up here.”

htip://pressrepublican.com/0100_news/x891693 561/Law-Center-aids-pro-bono-cxpansion/.., 1/15/2013
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SHARING RESOURCES

fieathers said the American Bar Association did a sutvey several years ago that revealed that only two or
three states had pro bono appeals assistance.

"\We realized we wanted to be in the pioneer (group) that provided free representation. We are a good

group of core voluateers.”

The relense said the cases are screened by a seven-membet subcommittee, which then selects a limited

number for appeals.

Patnode said that, when the cases ate selected, an attotney from a large law firm will usually take it. She
said the firms are primarily from New York City and have the ability to put four or five attorneys on one
appenl, recognizing that for rural attorneys, doing that would be a challenge.

"Ihis is a ... tremendous sharing program between rueal and urban attorneys. It's an opportunity for
uthan attorneys to connect with raral New York, and it's an opportunity for rural clients to have stellar
reptesentation.”

Patnode said this type of program has been important to people in rural areas, such as the North
Country.

“Many (appeal) cases ate not heard because the resources don't go there.”

Patnode said the Rural Law Center will continue to work on creating tecords on appeals, a challenging
portion of the process that requires time, resources and a sense of how it should be organized.

"(The Rural Law Centet) has been instrumental in creating and expanding this program,” Feathers said.
HOPING TO EXPAND

The progiam is open only to New York's Thitd Judicial Departinent, which includes Franklin, Essex and
Clinton counties, but Feathers hopes it will expand as the yeats progress.

"We hope it will be a stepping stone and that the next chapter ... (will be) to expand to other areas of the

stare.”

She said that next vear they may expand the program to the state's Fourth Judicial Department, but in the
meantime, she knows that each case helped has a far-reaching itmpact.

"W often find that you're not only helping one person that's taking an appeal, that you're creating a
precedent ... that can help many othes people.”

The income-eligibility cap for assistance is 250 percent of the federal povetty guidelines, meaning, for
example, that the income limit for 2 family of threc to apply would be $46,325.

Applications for the Pro Bono Appeals Program are available at the Bar Association's website.

Email Rebeeea Webster at rwebsier@pressrepublican.com

hitp:/pressrepublican.com/0100_news/x3891 693561/Law-Center-aids-pro-bono-expansion/... 1/15/2013
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Mother's win in court changes laws

i ‘ JULY 24, 2011 12:20 AM » BY THOMAS DIMOPOULOS
TDIMOPOULOS@POSTSTAR.COM

In 2008, the court told Becky Bowman that
to win her child support case, she would
have 1o go to California.

Bowman had asked for an increase in child
support from her ex-husband after their
daughter, Kaitlin, was diagnosed with a
terminal and degenerative neurclogical
condition.

The court said the law 'Wa's"épedﬁ'c:'
Bowman would have 1o file her petition in California, where her former husband was
living.

With her child ailing, Bowman could not fight her case in California. Nor could she afford
to appeal the decision to a higher court in the state, which could cost upwards of
$10,000.

But she wasn't giving up.
Three years later, her persistence paid off - and her case has changed state law.

*&kk

When Becky Bowman separated from her husband in 2007, she relocated from the state
of Washington to Saratoga Counly with her daughter, Kaitlin. The girl's father relocated to
California and was ordered to pay $479 per month in child support.

The amount, which is based on gross pay, should have been higher, Bowman said.

"We needed to increase the child support her father was giving,” said Bowman, who
petitioned the court after Kaitlin was diagnosed with a form of Batten Disease.

"She has a degenerative, fatal, neurological disease. It only affects children and at2to 4
is when it starts," Bowman said of the illness. "Some kids have a life expectancy of 8 to
12 years old. It's kind of like childhood ALS, | believe. It strips everything in the body."

After that diagnosis, she appealed to Saratoga Family Court, before her petition was
dismissed.

hitp://poststar.com/news/local/mother-s-win-in-court-changes-laws/article_eb6¢228a-b5b3... 1/15/2013
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Bowman said she wasn't seeking an excessive amount of child support, but rather a
standard payment amount based on gross wage.

"] tried to do it on my own in 2008, and failed miserably,” said Bowman, her 5-year-old
daughter seated on her lap and cackling during a glee-filled moment provided by her
favorite Dora book.

The court told her she had 1o bring the petition to California where Kaitlin's father lived,
since both parents relocated from the state of Washington, which issued the original :
order. |

in the meantime, Kaitlin was struggling.

*kk

Kaitlin, who will celebrate her sixth birthday in early August, has her good days and her
bad days, said her mom, who has documented the girl's condition in a blog titled "Kaitlin's
Journey."

“Jan. 4. Today was a good day. We went down to Albany Med for a ¢heck up with K's
doctor ... We did some more blood work. K does really well with this, she is my litfle
princess, she whines a little when they take her blood, but right after, before we get out of
the chair, she says: ‘Thank you!’

*Jan. 17: Kaitlin had a bad day yesterday with seizures. Two big ones, one with myself
and her Auntie and the other in the ambulance when we were on the way to the ER. Poor
girl. After a long day we came home and had a quiet night. Visiting the doctor tomorrow
to check her out and see if any changes need 1o be made.”

Kaitlin sees a neurologist every three weeks, in addition to a variety of other doctors and
specialists.

Her immune system is weakened by the disease, leaving her more open to illness.

After having difficully swallowing, and sesing her weight drop to nearly 30 pounds, a
gastrostomy feeding tube was inserted into her stomach, which helps Kaitlin to ingest the
liquids, solids and rmedications she needs.

"It's financially burdensome to have a disabled child and not have the resources,” said
Bowman, adding that insurance only pays some of the medical expenses.

Last year, she found couldn't keep up with both her job and with caring for Kaitlin. The
job had to go.

Fkk

Bowman approached Saratoga Springs-based altorney Julie Frances to plead her case. I
When Frances informed Bowman that family court law was not her specific area of
practice, Bowman was not dissuaded.

"She just kept coming back,” Frances said. "She wouldn't quit.”

http://poststar.com/news/local/mother-s-win-in-court-changes-laws/article_eb6c228a-b5b3... 1/15/2013
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While conducting research for the case, Frances came up against roadblocks in New
York law.

As Saratoga Family Gourt had told Bowman, because both parents left Washington,
Bowman's attempt to increase child support payments would have to be taken to the
state where the girl's father lived, despite the fact that the child lived in Corinth.

"i's absolutely absurd for the court to expect Becky to travel across the country to lifigate
this,” Frances said.

In her research, Frances discovered a case in Massachussits as well as a federal law
that she hoped could be presented that would trump the law in New York.

*The federal statute strives to make it easier for the custodial parent because they are
" already facing a higher burden financially and otherwise by being the caretaker for the
child," Frances said.

There was also the issue of cost. Bowman did not have the financial resources to pursue
the action.

"It takes about $10,000 minimally for an appeal of this degree and that's the reason why |
believe a lot of people in Becky's situation - when they are turned down at the lower court
level - they don't have the money to go forward, because it is so expensive to appeal,”
Frances said.

Coincidentally, a new pro bono civil appeals program was initiated through the New York
state Bar Association to provide legal representation in state appeliate courts for litigants
of modest income.

The pilot program was instituted in 28 counties in the state, Saratoga among them.
Bowman's case was reviewed by committee and chosen for counset.

E X

Attorney Cynthia Feathers, an appellate attorney and an adjunct professor at Albany Law
School, argued the case before a mid-level appeals coutt in Albany,

The court reversed the ruling of the Family Court to allow the child support modification
petition to be brought in New York.

As a result, Bowman receives approximately three times the amount monthly previously
received, which Frances said is the standard amount of 17 percent of gross wages,
minus FICA.

And on Friday, a court order was entered that concluded Bowman was also due
retroactive child support payments at the higher amount, dating back to August 2009.

"It helps out with expenses," Bowman said.

Bowman's victory goes far beyond her and Kaitlin.

htip://poststar.com/news/local/mother-s-win-in-court-changes-laws/article_eb6¢c228a-b5b3... 1/15/2013
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The decision by the appeals court in Albany has changed state law regarding child
support.

No longer will single parents in New York be forced to go to different states to file child
support cases, Frances said.

"Now, anybody in Becky Bowman's situation, as a single parent, regardless of the health
of the child, will be able to seek and perhaps obiain an increase in child support in the
state where the child and the singie parent live," she said.

How to heip

For more information on Kaitlin and to donate money to help defray her family's

expenses, please visit the blog: Coming Together For Kaitlin at
hitp://www.comingtogetherforkaitlin.blogspot.comy.

hitp://poststar.com/news/local/mother-s-win-in-court-changes-laws/article_eb6c228a-bSb3... 1/15/2013
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Matter of Cranston v Horton

2012 NY Slip Op 07021 {99 AD3d 1090}

October 18, 2012

Appellate Division, Third Department

Published by New York State Law Reporting Bureau pursuant to Judiciary Law
§ 431.

As corrected through Wednesday, November 28, 2012

In the Matter of Theresa C. Cranston, Respondent, v Robert T. Horton,
Appellant. (And Three Other Related Proceedings.)

—[*1] Larkin, Axelrod, Ingrassia & Tetenbaum, LLP, Newburgh (Dana M. Loiacono

of counsel), for appellant.
Pro Bono Appeals Program, Albany (Joshua N. Koplovitz of counsel), for respondent.

Spain, J. Appeal from an order of the Family Court of Ulster County (Mizel, 1),
entered August 31, 2011, which, among other things, dismissed respondent's applications, in
four proceedings pursuant to Family Ct Act article 4, for modification of a prior child

support order.

Petitioner (hereinafter the wife) and respondent (hereinafter the husband) are the
divorced parents of four children (born in 1987, 1989, 1991 and [998). In 2007, the parties
executed a detailed property settlement agreement which was incorporated, but not merged,
into their subsequent judgment of divorce. In four separate proceedings commenced
between January 2009 and January 2010, the parties sought enforcement (wife) and
modification (husband) of various terms of the agreement, resulting in a trial before a
Support Magistrate, who issued an order in each proceeding to resolve the parties’ disputes.
Upon objections by the husband to all four orders, Family Court issued an extensive
decision whereby, among other things not pertinent to this appeal, it modified the husband's
child support obligation based on their eldest son's emancipation and upon the husband's
reduced carnings, denied the husband's request for modification of his maintenance
obligation and implicitly affirmed the Support Magistrate's determination that cach parent be
responsible for 33% of each child's net college expenses. With respect to the wife's

http://www.courts.state.ny.us/reporter/3dseries/2012/2012_07021.htm 1/15/2013
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allegation—in her second petition—that the husband was in willful violation [*2]of his
child support obligations, the court reserved decision pending an updated report from the
support collection unit, further submissions and argument of counsel. Without waiting for a

final decision on willfulness, the husband now appeals, and we affirm.

The husband asserts on appeal that Family Court erred in declining to modify his
"support obligations” without making any clear distinction in his argument between his child
suppart and his maintenance obligations. Significantly, Family Court did modify the
husband's child support obligalionm and, inasmuch as he now makes no specific
challenge to the caleulation of that reduced amount, we find no reason to disturb that finding
(see Matter of Flanigan v Smyth. 90 AD3d 1107, 1108 [2011]; Matter of Phelps v La Point,
284 AD?2d 605, 609 n 5 [2001]).

"W also decliiie to interfere with Famiily Court's decision to deny the husband's request

for a reduction in his maintenance obligation, Where, as here, the parties' settlement
agreement was incorporated into the judgment of divorce, no modification as to naintenance
shall be made without a showing of extreme hardship (see Domestic Relations Law § 236
[B][9] [b] [1}; Morrissey v Morrissey, 61 AD3d 1089, 1090-1091 [2009]). While the
husband alleged a change in circumstances through proof that he had been terminated {rom
his cmployment as an airplane mechanic, the record establishes that the husband did obfain

temporary employment and he failed to submit any evidence of his monthly expenses.
Under these circumstances, his proof fell short of establishing extreme hardship warranting a
change in his maintenance obligation (see Morrissey v Morrissey, 61 AD3d at 1091;
Haydock v Haydock, 237 AD2d 748, 750 [1997]).

Finally, the husband challenges the Support Magistrate's determination, affirmed by
Family Court, that cach party contribute 33% towards the reasonable educational expenses-
of their unemancipated children HN21 Specifically, the husband argues that this obligation is
in contravention of the parties' settlement agreement and that it fails to take into account his
reduced eamings. The agreement provided that each party "shall assist with the children's
reasonable college educational expenses according to their relative means and abilitics at the
time of attendance.” Contrary to the busband's suggestion, the equal contribution level fixed
by Family Court does not conflict with this provision. Indeed, even at the reduced adjusted
gross income level that Family Court allocated to the husband ($63,000, reduced from
$98,314.70 reflected in the agreement), the husband's income still far exceeds the wife's

htip:/Awww.courts.state.ny.us/reporter/3dseries/2012/2012_07021.htm 1/15/2013
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(fixed in the agreement at $23,554.64). Thus, the husband is in no position to claim an
injustice based upon [*3]equal contributions by the parties to their children's educational
expenses. The husband also asserts that his contribution fails to account for the fact that he is
paving a student loan for Robert in the amount of $18,500 and that he cosigned other loans
with Robert of approximately $30,000. The partics, however, expressly and separately
considered student loans in the agreement where they provided that "as long as Robert is in
college, the husband will co-sign the necessary loans for him to attend.” Thus, we find no
credence to the husband's contention that Family Court impermissibly rewrote the parties’
agreement in affirming the Support Magistrate's determination regarding educational
expenses. Although the husband also claims credits against his educational support
obligation for education-related expenses for which he already allegedly paid, he failed to
specifically raisc these issues in his petition or in his objections to Family Court’s order. As

these issues were not addressed by the Support Magistrate or Family Court, we willnot

entertain them on appeal (see Severing v Severing, 97 AD3d 956, 957 [2012}; Mutter of
Christiani v Rhody, 90 AD3d 1090, 1091 [2011], /v denied 18 NY3d 809 [2012]).

Peters, P.J., Rose, McCarthy and Egan Jr., JI., concur. Ordered that the order is

affirmed, without costs.
Footnotes

Footpote 1: After eliminating the husband's child support obligation with respect to his
emancipated son, Family Court also reduced the husband's adjusted gross income based on
evidence that his cmployment had changed, resulting in a reduced monthly child support
obligation and proportionate share of health care costs to $1,757.97, a significant change
from the $2,550.12 reflected in the parties' settlement agreement.

Footnote 2: Contrary to the wife's argument, we find that this argument is properly before

us. Family Court specifically referenced each petition in its order and the husband's notice of
appeal stales that he "appeals from cach and every part” of Family Court's order.

hitp:/fwww.courts.state.ny us/repotter/3dseries/2012/2012_0702 Lhtm 1/15/2013
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Matter of Monzco v Armer

2012 NY Slip Op 02353 [93 AD3d 1089]

March 29, 2012

Appellate Division, Third Department

Published by New York State Law Reporting Bureau pursuant te Judiciary Law
§ 431
g4l

As corrected through Wednesday, April 25, 2012

In the Matier of Suzanne R. Monaco, Respondent,
“J
Leonard M. Armer, Appellant,

Pro Bono Appeals Program, Albany (Alan J. Pierce of counsel), for respondent,
David P. Dylis, Ballston Spa, attorney for the child.

Stein, J. Appeal from an order of the Family Court of Saratoga County (Abramson, J.),
cnicred Sceptember 27, 2010, which, among other things, granted petitioner's application, in
a procecding pursuant to Family Ct Act article 6, to modify a prior order of custody.

Petitioner (hereinafter the mother) commenced the instant proceeding against
respondent (hereinafter the father) in December 2008, secking modification of a prior order
of custody to obtain sole custody of the parties' child (born 1999). After six days of trial
which took place over the course of almost eight months, the parties stipulated that, among
other things, the mother would continue to have sole custody of the child in accordance with
the temporary custody order in place at the time, and the father would have specified
visitation, which was less restrictive than his prior visitation. This stipulation was placed on
the record in open court in the presence of the parties' respective counsel and the attorney for
the child. Although no order was entered at that time, the parties began to abide by the terms
of the stipulation. One month later, the father sought to vacate the stipulation alleging,
among other things, that he was not fully apprised of its import and permanency. The parties
again appeared in Family Court, whereupon the father's counsel was relieved of his

hitp://www.courts.state.ny.us/reporter/3dseries/2012/2012_02353 him 1/15/2013
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assignment to represent the father and the matter was adjourned to provide the father
with an opportunity to consult with another attorney. In the [*2]meantine, Family Court
temporarily stayed the ferms of the stipulation insofar as it related to visitation. ‘Thereafter,
the court denied the father's request to vacate the stipulation and an order was entered,
sciting forth the terms of the stipulation. The father now appeals, and we affirm,

We disagrec with the father's contention that the stipulation should have been vacated
pursuant {o CPLR 5015. Stipulations made in open court by parties represented by counsel
will nol be disturbed in the absence of good cause such as fraud, collusion, mistake or duress
(see McCoy v Feinman, 99 NY2d 295, 302 [2002]; Zurenda v Zurendea, 85 AD3d 1283,

1284 [2011}), and the decision whether fo grant a motion pursuant to CPLR 5015 (a) rests in
the trial court's sound discretion (see VanZandt v VanZand!, 88 AD3d 1232, 1233 [2011];
Solomon v Solomon, 27 AD3d 988, 989 [2006]). Here, the record evinces that, before

~ entering into the stipulation in open court in the presence of their attorneys, the parties had

prior scttlement discussions in chambers and the father's counsel intended to place on the
record the agreement that had been reached as a result of those discussions. Family Court
gave the father’s counsel opportunities to review his notes and ensure that all aspects of the
agreement were recited. The record further reflects that the mother actively participated in
the recitation of the stipulation in response to the father's requests, and that the father madc
no objections to the stipulation as it was being placed on the record. In addition, when the
proposed order was submitted to the court in accordance with the stipulation, the father's
only objection related to visitation on Mother's Day, which interfered with his regular

visitation day, and the court modified the order accordingly.

To the extent that the father asserts that he mistakenly believed thal the stipulation was
only temporary, such assertion is not supported by the record. In any event, such a unilateral
mistake, without more, would not suffice to set aside the stipulation (see Vermilyea v
Vermilyea, 224 AD2d 759, 761 [1996]). Based upon the fathes's [ailure to meet his burden
of demonstrating good cause to vacate the parties' stipulation, we discern no abuse of Family
Court's discretion in denying his request for such relief and in entering an order setting forth

the terms of the stipulation.

The father's remaining contentions, to the extent that they are properly before us, have

been considered and are found to be without merit,
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Mercure, A.P.J., Lahtinen, Spain and McCarthy, JJ., concur. Ordered thal the order is

affirmed, without costs.
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