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Our attendees certainly benefi ted from their efforts. I 
would also like to give a special thanks to Lisa Bataille, 
Kathy Heider and Adriana Favreau for all of their work 
in making the Summer Meeting a success. Although 
they work behind the scenes, their work is invaluable 
to the success of our programs. Additionally, thanks to 
our many sponsors and exhibitors for their fi nancial 
support. If not for this fi nancial support, the cost of our 
programs would be considerably higher. Special thanks 
to NYSARC Trust Services, Inc. (sponsor of the wire-
less internet service and the Antique Automobile Club 
Rental), RDM Financial Group (sponsor of the favors), 
LCG Community Trust (sponsor of the photo booth), as 
well as AMR Care Group and The Centers.

In my message as incoming Chair, I informed you 
that I had appointed a special committee for those 
interested in the practice of representing persons with 
regard to special education and that I appointed Adri-
enne Arkontaky as Chair. I am happy to report that our 
Executive Committee has voted to make this a perma-
nent committee of our Section.

The NYSBA has launched a membership initiative 
entitled “Pathways to the Profession.” This is an initia-
tive to educate law school students about the NYSBA 
and to demonstrate the benefi ts of becoming part of 
this association as they enter the profession. Our Mem-
bership Committee, together with our Section’s liaisons 
to law schools, have taken an active role in participat-
ing in this initiative on behalf of our Section. As part of 
this initiative, our Section will be making presentations 
at various law schools.

After the Summer Meeting, our Medicaid Commit-
tee analyzed GIS14MA/015, which was issued by the 
NYS Department of Health on August 5, 2014. This GIS 
set forth the Department of Health’s policy regarding 
Medicaid post-eligibility budgeting rules for married 
persons enrolled in a managed long-term care program. 
Although this GIS mandated spousal impoverish-
ment protections for the spouse of a person enrolled 
in a managed long-term care program, it prevented a 
married person enrolled in a managed long-term care 
program from contributing excess income into a pooled 
community trust. Our Section’s analysis concluded 
that the GIS violated Federal law, and on behalf of our 
Section I requested clarifi cation from the NYS Depart-
ment of Health. On October 6, 2014, members of our 
Section were given the opportunity to meet with the 
NYS Department of Health. As a result of that meeting, 
the NYS Department of Health has requested clarifi ca-
tion from CMS and has issued GIS 14 MA/025 which 
rescinds GIS 14 MA/015. Our Section owes a debt of 
gratitude to David Goldfarb, Rene Reixach, Valerie Bo-

I am writing this mes-
sage as the summer of 
2014 sadly comes to a close 
and fall is upon us. I am 
happy to report that by all 
accounts, we had a suc-
cessful Summer Meeting in 
Hershey, Pennsylvania. The 
meeting was attended by 
more than 150 attorneys. I 
understand that the meet-
ing may also have set a 
record for the most number 
of children in attendance. This is not surprising given 
its location just outside of Hershey Park. The meeting 
could not have been a success without the hard work 
and dedication of our program Co-Chairs, Joseph A. 
Greenman and Sara Meyers. Thanks to you both for an 
outstanding program. The meeting included informa-
tive CLE topics of interest to all of our members. The 
format included some basic and advanced presenta-
tions running concurrently. This provided timely and 
important information for members of all experience 
levels. It also included an informative update of current 
statutes and cases. Carrying on the tradition started 
by our immediate past Chair, Frances M. Pantaleo, the 
meeting provided Friends of Bill W meetings on both 
Friday morning and Saturday morning.

As a rule, life should not be all work and no play. 
Our Summer Meeting was certainly no exception to 
this rule. As in prior years, the program included a mix 
of education and recreation. Thursday evening started 
with a cocktail reception followed by dinner with 
music, dancing and entertainment for the children. A 
special buffet was provided for the children, and the DJ 
entertained them with balloons, dancing and games. 
There was also a photo booth that was in constant 
use throughout the evening that was enjoyed by all. 
After a full morning of committee meetings and CLE 
programs on Friday, the afternoon was dedicated to 
recreation. Some of our members enjoyed a mixed golf 
tournament at the Hotel Hershey led by Sal M. DiCo-
stanzo as golf chair. For those who prefer tennis, Jeffrey 
G. Abrandt and Ellyn S. Kravitz co-chaired a tennis 
tournament. Friday afternoon also offered the children 
(and the adults) a chance to experience the many rides 
and attractions in Hershey Park. The day ended with 
a cocktail reception at the Antique Automobile Club 
of America Museum. For many of us this was a walk 
down memory lane.

I would like to express my appreciation to all of 
the excellent speakers who graciously devoted their 
time and offered their expertise in their presentations. 

Message from the Chair
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job in putting together the program. Unfortunately, 
Kathy Heider was not able to be present but she was 
missed. Thanks also to our sponsors and exhibitors for 
your continued fi nancial support. A special thanks to 
NYSARC Trust Services, Inc. for sponsoring the Mur-
der Mystery entertainers.

I have appointed Fern Finkel and David Okrent as 
program Co-Chairs for our Annual Meeting on January 
27,  2015 at the New York Hilton Midtown in New York 
City. Fern and David are actively working on develop-
ing the program for that meeting.

After discussions at our Executive Committee 
Meeting, it was decided that we will run the UnPro-
gram every other year instead of every year. Accord-
ingly, we will not be running that program this spring.

The continued long-term success of our Section de-
pends upon new members who will become our future 
leaders. I am delighted at the number of new members 
I had the pleasure to meet at our Summer Meeting. 
I am encouraged by their enthusiasm and look for-
ward to their active participation in our Section. For 
those of you who may be reading this message but 
are sitting on the sidelines, I encourage you to become 
active participants, join our committees and attend our 
programs. We appreciate new ideas and welcome your 
involvement.

Richard A. Weinblatt

gart, Aytan Bellin, Britt Burner and Matt Nolfo for their 
tremendous efforts on this project. 

Our Fall Meeting took place at the Doubletree 
Hotel in Tarrytown, New York from October 30–31. 
Thanks to our program Co-Chairs, Jeffrey Asher and 
Judith Nolfo-McKenna, the program was a tremen-
dous success. The program was sold out with 214 
attorneys in attendance. We had a number of attorneys 
in attendance who were admitted fi ve years or less. 
I was pleased to see so many new members joining 
our ranks. The program included presentations on the 
preparation, uses and abuses of powers of attorney 
and powers of attorney in the Guardianship Court. 
Other important topics that were covered included 
revising estate plans in light of NYS estate tax changes, 
decanting of trusts, retirement plans, planning with 
real property and advising the family on the hiring of 
private home health aides. The real estate portion of the 
program was conducted in the format of a concurrent 
break-out session for basic and advanced issues. Again, 
in keeping with our tradition, on Friday morning there 
was a Friends of Bill W meeting. The recreation por-
tion of the program included a cocktail reception and 
an entertaining murder mystery dinner on Thursday 
evening.

I would like to thank all of the speakers for their 
excellent presentations. I would also like to thank Lisa 
Bataille, Kathy Heider and Adriana Favreau for a great 

Request for Articles

www.nysba.org/ElderJournal

If you have written an article you would like 
considered for publication, or have an idea for one, 
please contact Elder and Special Needs Law Journal 
Co-Editors:

David Ian Kronenberg, Esq.
Goldfarb Abrandt Salzman & Kutzin, LLP

350 Fifth Avenue, Suite 4310
New York, NY 10118-1190

kronenberg@seniorlaw.com

Adrienne J. Arkontaky, Esq.
The Cuddy Law Firm

50 Main Street, Suite 1000
White Plains, NY 10606

aarkontaky@cuddylawfi rm.com

Articles should be submitted in electronic document 
format (pdfs are NOT acceptable), along with 
biographical information.
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the Financial Exploitation 
of the Elderly by Eliza-
beth (Betsy) Klampert and 
Malya Levin. In addition, 
Heeding the Call: Response to 
National Survey on Elder Law 
Education by Joy Solomon 
and Meredith Feinman is 
thought-provoking and 
provides quite a number of 
dramatic statistics on elder 
abuse. The article highlights 
the need for elder law at-
torneys to be more educated and aware of the complex 
issues of elder abuse. 

Reverse mortgages in many cases are a planning 
tool for our elder population. Jim Sarlis provides us 
with important information in HUD’s New Regulations, 
Passed in the Wake of Bennett v. Donovan, Offer Protections 
for Non-Borrower Spouses in Reverse Mortgage Situations. 

Bob Kruger, one of our regular columnists, reminds 
us of the potential perils associated with guardian-
ship appointments. Judith Raskin provides a summary 
of recent New York cases, including a decision that 
addresses the validity of pre-death transactions. This 
issue also includes an informative piece on Medicaid 
Recoveries, Liens and Strategies by Michael L. Pfeifer. 
The article provides a guidepost for those dealing with 
these issues and we believe it will be a very helpful 
resource for our members. 

Finally, we thank Richard A. Weinblatt for his lead-
ership and the entire Executive Committee for their 
support of this Journal. As many of our colleagues are 
aware, Richard and the Executive Committee recently 
established a new committee for those interested in 
special education law as it affects individuals with 
disabilities. We are hopeful that we will include articles 
from members of this committee in coming issues. 

In closing, we realize that our term as Co-Editors is 
winding down in the coming months. We look for-
ward to receiving submissions from those who have 
not done so previously during our tenure. This Section 
is so fortunate to have such talented and dedicated 
practitioners. Allow us to brag about you as we pass 
the torch! 

Happy Reading and Writing!

Sincerely,
David and Adrienne

Message from the Co-Editors in Chief

Dear Colleagues and 
Friends:

We write this message 
as the leaves are begin-
ning to turn colors and our 
membership is enjoying the 
incredible fall foliage along 
with the sights and sounds 
of the season. High school 
football games, pumpkins, 
bonfi res and crisp morn-
ing air are only a few of the 
unique experiences that make autumn so special. After 
the “lazy” and thankfully not such “hazy” days of 
summer, autumn is a time of renewed spirit, and com-
mitment to our professions. We hope that the articles 
in this edition of the Journal will spark interest and 
provide great fall reading for newcomers to the fi elds 
of elder law and special needs law and experienced 
practitioners. 

We begin this issue with Practical Consideration for 
Attorneys and Trustees; Trust Decanting After Matter of 
Kroll by Elizabeth A. Candido. This is an especially 
useful piece to Special Needs Planning practitioners 
who are using the decanting statute to protect benefi -
ciaries with disabilities; and a reminder (as noted in the 
article) for attorneys to draft fl exible trust instruments. 
Next, Elana M. Simha and Mordecai Y. Simha provide 
sound planning advice in Matrimonial Action and the 
Use of Supplemental Needs Trusts for Individuals with Dis-
abilities. Both articles address issues that planners are 
facing more and more on a regular basis.

Last year, we started a law student/recent law 
graduate writing competition for the Journal. We are 
honored to include the winners’ articles in this edition. 
This year’s winners both wrote their submissions while 
att ending Benjamin A. Cardozo School of Law. We con-
gratulate Michelle K. Chu on her contribution Universal 
Service in the 21st Century: Improving Telecommunications 
Accessibility for Americans with Disabilities and we also 
congratulate Shawna Benston on her submission—Bal-
ancing Autonomy and Benefi cence: The Legal, Sociopolitical, 
and Philosophical History of and Support for Legalizing 
Assisted Suicide. We are thankful for their excellent ar-
ticles and we look forward to their presence at our Fall 
Meeting. We encourage everyone to welcome them to 
our ever-growing circle of colleagues.

We continue to include informative submissions 
from the Elder Abuse Committee. As part of an ongo-
ing series of articles we include a Legislative Update on 
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Supplemental Security Income (SSI) benefi ts. To ensure 
that the benefi ciary’s rights in the trust which were to 
vest on his 21st birthday did not render him ineligible 
for the continued receipt of his government benefi ts, 
six days before the benefi ciary’s 21st birthday, the trust-
ees executed an instrument appointing all of the assets 
of the invaded trust to a newly created third-party SNT 
for the benefi ciary (the “appointed trust”).

The Attorney General of the State of New York, 
on behalf of the State Department of Health (the de-
partment responsible for providing SSI and Medicaid 
benefi ts), objected to the decanting, arguing that it was 
ineffective because (1) the trustees were not “autho-
rized trustees” within the meaning of EPTL 10.6-6(s)
(2); and (2) the benefi ciary’s rights in the invaded trust 
had vested before the decanting became effective and, 
consequently, the appointed trust was a fi rst-party SNT 
and must contain a payback provision.3 

The court appointed a guardian ad litem (GAL), 
whose report supported the decanting. The court 
agreed. It addressed two issues:

1. Defi nition of “authorized trustee.” The statute 
defi nes an authorized trustee of the invaded 
trust as “any trustee or trustees with the author-
ity to pay trust principal to one or more current 
benefi ciaries other than: (i) the creator, or (ii) a 
benefi ciary to whom income or principal must 
be paid currently or in the future or who is or 
will become eligible to receive a distribution 
of income or principal in the discretion of the 
trustee (other than by the exercise of a power of 
appointment held in a non-fi duciary capacity).”4 
The court held that it is not the benefi ciary who 
is under scrutiny, but rather it is the trustee who 
cannot be the creator or a benefi ciary to whom 
income or principal must be paid currently or 
in the future, or who is or will become eligible 
to receive a distribution from the trust in the 
trustee’s discretion. To hold otherwise, the court 
said, would mean that no trustee could ever be 
an “authorized trustee” under the statute.

2. Effective date of exercise. The court also re-
jected the AG’s argument that the benefi ciary’s 
rights vested in the trust before the decanting 
became effective. The statute provides that the 
trustees’ exercise of appointment becomes effec-
tive 30 days after the instrument appointing the 
trust assets is served on the interested parties, 

The New York “trust 
decanting statute” (EPTL 
10-6.6) was signifi cantly 
revised in August 2011. 
Although commentary and 
analysis of the new statute 
appeared almost immediate-
ly from practitioners, it was 
not until late 2013 that the 
judiciary joined the conver-
sation. In Matter of Kroll,1 the 
Surrogate’s Court of Nassau 
County was faced with a 
challenge to a trustee’s exercise of appointing trust as-
sets from a lifetime trust to a supplemental needs trust 
(SNT). The decision is noteworthy not only because it 
is the fi rst to analyze the revised statute, but also be-
cause it serves as an important reminder for all trustees 
and attorneys to draft fl exible trust instruments, to stay 
current with the needs of benefi ciaries, and not to de-
lay when changed circumstances necessitate a change 
to the trust.

A. Statutory Background
In 1992, New York was at the forefront of trust law 

when it enacted EPTL 10-6.6, which allowed trustees 
with unlimited discretion over distributions of princi-
pal to appoint trust assets to another trust. The statute 
was essentially unchanged for almost 20 years, during 
which time it became evident that the statute had lim-
ited applicability. The revised statute now permits all 
trustees, regardless of their scope of authority, to de-
cant, but they must maintain certain provisions of the 
original trust in the new trust and cannot eliminate or 
reduce the interests of current benefi ciaries.

B. The Decision
Matter of Kroll presented the Surrogate’s Court 

with two issues concerning EPTL 10-6.6: (1) the mean-
ing of “authorized trustee,” and (2) when the decant-
ing becomes effective.2 

In Kroll, the benefi ciary’s grandfather created a 
lifetime trust (the “invaded trust”) for his grandson 
shortly after his grandson was born. All distributions 
from the invaded trust were discretionary until the 
benefi ciary attained age 21, at which time he would be 
entitled to receive income and the right to withdraw 
principal at any time. After the invaded trust was cre-
ated, it was discovered that the benefi ciary had spe-
cial needs which made him eligible for Medicaid and 

Practical Considerations for Attorneys and Trustees: 
Trust Decanting After Matter of Kroll
By Elizabeth A. Candido
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his behalf. When the trust was drafted, the benefi ciary 
was not disabled. This is often the case, regardless of 
how healthy a benefi ciary may appear at the moment 
the trust is created: developmental disabilities often are 
not present at birth, and accidents can render persons 
of all ages disabled. Thus, to provide for the utmost 
fl exibility, practitioners should always include in their 
instruments a provision like the one in Kroll which al-
lows another person to act upon behalf of a disabled 
benefi ciary.

Finally, the trustees could have avoided the timing 
issue entirely if they had executed the instrument ap-
pointing the assets from the invaded trust to the SNT 
earlier so that the appointment would have been effec-
tive under the statute’s 30-day time frame regardless 
of the father’s consent. Thus, Matter of Kroll serves as a 
reminder for trustees to become, and stay, acquainted 
with the benefi ciaries and their lives as they pertain 
to the trust, as well as a reminder to trustees and at-
torneys that they should not wait until the last minute 
before implementing important changes.

Endnotes
1. Matter of Kroll, 41 Misc.3d 954, 971 N.Y.S.2d 863 (Sur. Ct, Nassau 

Co. 2013).

2. EPTL 10-6.6(j)(1) states that the trustees may, but need not, 
obtain court approval to exercise their powers to decant under 
the statute.

3. A “payback provision” would require that, upon the 
benefi ciary’s death, the trustee of the SNT must reimburse 
SSI and Medicaid for the medical benefi ts it provided to the 
benefi ciary during his lifetime prior to making any other 
distributions from the trust. See Social Services Law §§ 366(2)(b)
(2)(ii) & (iii).

4. EPTL 10-6.6(s)(2).

5. EPTL 10-6.6(j).

Elizabeth A. Candido is an associate in the Pri-
vate Clients, Trusts and Estates practice group at 
Schiff Hardin LLP in New York, NY. She focuses her 
practice on estate administration, estate planning, and 
estate and trust taxation. She received her J.D. and 
LL.M. in Taxation from New York Law School.

unless those persons sooner consent in writing.5 
On May 1, 2012, the trustees executed an instru-
ment evidencing the decanting and delivered 
it to the benefi ciary’s father. The trust provided 
that a parent or guardian of a disabled benefi -
ciary could receive notice and have authority to 
act on such benefi ciary’s behalf. On May 2, the 
benefi ciary’s father executed an instrument con-
senting to the appointment of trust assets, to be 
effective immediately. Five days later, on May 
7, the benefi ciary turned age 21. The AG argued 
that the benefi ciary’s rights vested on his birth-
day, which occurred sooner than 30 days after 
the trustees executed the instrument, but the 
court disagreed. In light of the trust’s explicit 
authority permitting a parent or guardian to 
act on behalf a disabled benefi ciary, the consent 
given by the benefi ciary’s father was proper, 
and the trustees’ exercise of appointment was 
deemed to be effective on May 2, before the 
benefi ciary’s rights in the invaded trust had 
vested. Thus, the benefi ciary remained eligible 
for government benefi ts, and the court held that 
the appointed trust was a valid fi rst-party SNT 
which was not required to contain a payback 
provision.

C. Conclusion
Matter of Kroll is important both because it is the 

fi rst published decision in which a court has analyzed 
the recent amendments to EPTL 10-6.6, and also be-
cause it offers practical guidance to attorneys and 
trustees. 

First, this case marks the fi rst instance where a 
court has analyzed and interpreted the language of the 
revised decanting statute. Although its clarifi cation 
of the term “authorized trustee” likely is not ground-
breaking, it is nevertheless an example of the judicia-
ry’s role in creating the meaning of the words written 
by the legislature. 

Second, the decanting in Matter of Kroll was, in es-
sence, “saved” because the trust contained a provision 
allowing the parent of a disabled benefi ciary to act on 
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a monthly child support 
payment. In many cases it is 
also advisable for the settle-
ment to require that each 
party pay for a life insur-
ance policy on the life of the 
other, to ensure that there 
will be enough money to 
support the children in the 
event of the untimely death 
of one of the parties. When 
the divorcing couple has a 
child with special needs, the 
divorce settlement often recognizes that the child will 
require support into adulthood and makes provisions 
for support beyond the typical age of majority. 

According to Social Security regulations,4 two-
thirds of child support payments for a child under 
eighteen are considered income to the child. Once a 
child with disabilities turns eighteen, one hundred 
percent of child support payments are considered 
countable income of the child. Therefore, child support 
payments from the non-custodial parent that are made 
directly to the custodial spouse are includable when 
calculating the child’s income for purposes of SSI and 
Medicaid eligibility. Additionally, since the purpose of 
child support is for food, shelter and other basic needs 
of the child, and the purpose of SSI is for the same 
items, Social Security will reduce a child’s SSI pay-
ments by the amount of child support dollar-for-dollar. 
In that way, child support payments may have the un-
intended consequence of denying or reducing the child 
with disabilities’ access to means-tested benefi ts. 

Consider the following two examples pertaining to 
a child with disabilities who is under the age of 18:

Ex. 1: O. is a 10-year-old with severe 
Autism. He lives at home with his father. 
O.’s father’s income and resources are low 
enough to make O. eligible for SSI. O.’s 
mother does not provide any child support. 
O. receives $744 in SSI monthly, currently 
the highest amount available to an indi-
vidual living in the household of another in 
New York.

Ex. 2: Same facts as in Ex. 1, except here, 
O.’s mother pays $300 of child support 
monthly. Two-thirds of that payment, or 
$200, is countable for SSI purposes and 

In negotiating matrimo-
nial settlements, it is essen-
tial that families of indi-
viduals with disabilities are 
aware of associated special 
needs planning issues. 

Means-Tested 
Government Programs

Children and adults 
with disabilities often rely 
on means-tested Federal 
and State government programs for health and fi nan-
cial benefi ts. Means-tested government programs have 
limits on the income and resources that a qualifying 
individual can have. In New York, such programs 
include supplemental security income (SSI)1 and 
Medicaid. 

SSI provides a monthly stipend to an individual 
with disabilities who has limited countable resources 
and monthly income. The stipend is intended for use 
towards basic needs including food and shelter. A child 
under eighteen (18) will only qualify for SSI benefi ts 
if his or her parents’ countable resources and monthly 
income are below the state’s eligibility requirement.2 
Upon turning eighteen (18) a child with disabilities is 
viewed independently for SSI purposes. As a result, 
the amount of his or her SSI stipend will depend on 
individual factors, including the amount he or she 
needs for monthly rental and household expenses,3 
the amount he or she earns from employment (if em-
ployed), and the amount of cash, gifts or other monthly 
income he or she receives.

Medicaid is a government program which pro-
vides medical assistance for persons who meet income 
guidelines and who have limited resources. Many indi-
viduals with disabilities rely on the Medicaid program 
to meet their basic health needs. Medicaid is also used 
by many Americans as they age in order to fund com-
munity based nursing care and/or nursing home care. 

Classic Child Support Arrangements and 
Means-Tested Benefi ts Programs

Divorce settlements usually delineate specifi c 
fi nancial responsibilities of each party towards the 
children’s care and schooling, either through the age 
of majority and/or through college. Often, the non-
custodial parent’s responsibility takes the form of 

Matrimonial Actions and the Use of Supplemental 
Needs Trusts for Individuals with Disabilities
By Elana M. Simha and Mordecai Y. Simha
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individual with disabilities, (4) the Grantor must be a 
parent, grandparent or legal guardian of the individual 
with disabilities (or a court), and (5) the trust must 
have a provision providing that state entities such as 
Medicaid that expend funds on the individual with dis-
abilities during his or her lifetime must be repaid out 
of any funds that remain upon the individual’s death . 
Third party SNTs are funded with the funds of someone 
other than the individual with disabilities. Grandpar-
ents, parents or friends who want to leave money for 
use by an individual with disabilities can utilize an 
inter-vivos third party SNT.

Divorcing parties may consider establishing an 
SNT to hold monthly child support payments. The use 
of an SNT is only recommended when a child would 
otherwise qualify for government benefi ts—if a child 
is under 18 and his or her parents’ fi nances would 
prevent the child from receiving government benefi ts 
anyway, an SNT is not necessary and would place 
unnecessary restrictions on the money. However, for a 
child or adult with disabilities who would otherwise 
be eligible for government benefi ts, assigning child 
support payments to an SNT would allow for child 
support payments while still maintaining the child or 
adult’s government benefi t eligibility.6 The assignment 
must be irrevocable.7 For purposes of SSI, child support 
is viewed as the child’s money. Therefore, if the child 
support will be assigned to an SNT, a fi rst party SNT 
with payback provisions must be established. The as-
signment can be made through court order, or through 
a post-order agreement between the parties. 

Third party SNTs may be utilized as part of divorce 
agreements as well. As discussed previously, parties 
sometimes agree to maintain life insurance on each oth-
ers’ lives, in order to ensure a surviving party will have 
necessary fi nances in the event of the untimely death 
of one of the parties. When a child with special needs 
is involved, the parties may want to consider naming 
an inter-vivos third party SNT as a benefi ciary of the life 
insurance policy. 

Other Issues Related to Children with 
Disabilities That Divorcing Couples Should 
Consider

Though outside the scope of this article, it is im-
portant to note a number of other areas pertaining to 
children with disabilities of which attorneys represent-
ing divorcing couples should be aware.

1. Guardianship—Parties should agree as to 
who will be appointed guardian and succes-
sor guardians when a child with special needs 
reaches the age of majority. 

2. Special Education Decision Making—Parties 
should agree on which parent will have the 

offsets the SSI payment dollar-for-dollar. 
As a result, instead of receiving a monthly 
SSI check for $744, O.’s monthly payment 
is reduced to $544. 

The damage of outright child support payments is 
magnifi ed when a child with disabilities turns 18.

Ex. 3: M. is 18 years old with develop-
mental disabilities. She lives at home with 
her mother and attends a day habilitation 
program in the local community. There is 
a rental agreement so that M. contributes 
monthly towards household expenses. She 
has no income from employment, does 
not have reportable cash or gifts and her 
mother receives no child support. In this 
case, M.’s income and resources make her 
eligible for SSI and Medicaid. She receives 
$744 in SSI monthly, currently the highest 
amount available to an individual living in 
the household of another in New York. 

Ex. 4: Same facts as in Ex. 3 except here, 
M.’s father pays $400 of child support 
monthly. As M. is over 18, the entire $400 
child support payment is countable for 
SSI purposes, and offsets the SSI payment 
dollar-for-dollar. As a result, instead of re-
ceiving a monthly SSI check for $744, M.’s 
monthly stipend is reduced to $344.

There are legal options available to avoid the above 
scenarios, and to ensure that child support payments 
do not jeopardize a disabled child’s means-tested 
benefi ts. Attorneys representing such couples must 
be cognizant of the interplay between child support 
and means-tested benefi ts and the available options in 
order better advise their clients. 

Supplemental Needs Trusts 
A supplemental needs trust (SNT)5 is the most ba-

sic and crucial planning tool for families of individuals 
with disabilities. SNTs may be established for a loved 
one with chronic or severe disabilities. They allow fam-
ily members or others to set aside money for a loved 
one with disabilities without jeopardizing govern-
ment benefi ts. By law, SNT funds are available only to 
supplement (and not to supplant) government benefi ts, 
meaning funds can be used only for those items that 
cannot be paid for using government benefi ts. 

There are two basic types of SNTs. First party SNTs, 
also known as self-settled or payback trusts, are funded 
with the disabled individual’s own funds. In order to 
establish a fi rst party SNT, a number of criteria must be 
met: (1) the individual must be under 65 years old, (2) 
the individual must be disabled as defi ned in the Social 
Security act, (3) the trust must be for the benefi t of the 
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the value of the alimony paid. However, it could be 
argued that the transfer was made for a purpose other 
than qualifying for Medicaid.

Another option is to structure the divorce settle-
ment so that alimony funds go directly to an SNT. 
Funds in the SNT will be available to provide for any 
need of the benefi ciary that is not met by Medicaid or 
other government benefi ts. An SNT is benefi cial with 
regard to SSI as well, as according to SSI rules any 
funds paid directly to a trust as a result of a court order 
are not considered income. While putting funds in 
an SNT does limit what the funds can be used for, for 
many older couples it may be the best route to preserv-
ing eligibility for crucial means-tested government 
benefi ts.

Endnotes 
1. See 42 USC 1381 et seq.

2. In New York, the 2014 monthly limits are $2000 for individuals 
and $3000 for couples.

3. If a valid rental and household agreement is created, an adult 
with disabilities who lives at home may still be considered 
liable for rent and household expenses.

4. Program Operation Manual Systems (POMS) SI 00830.420 
Child-Support Payments.

5. Estates Powers and Trusts Law (EPTL) 7-1.12.

6. POMS SI 01120.200 G.1.d.

7. Id. 

8. Roberts, Sam, Divorce After 50 Grow More Common, September 
20, 2013. URL: http://www.nytimes.com/2013/09/22/
fashion/weddings/divorce-after-50-grows-more-common.
html?_r=1&.
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authority to make decisions pertaining to the 
education of the child with special needs.

3. Estate Planning—Parties may want to agree on 
certain estate planning provisions regarding the 
child with special needs. Depending on whether 
or not inter-vivos SNTs have been established, a 
testamentary SNT may be advisable. 

SNTs and the Elderly or Disabled Ex-Spouse
According to a recent New York Times article, more 

Americans over the age of 50 are divorced than wid-
owed.8 For attorneys advising older divorcing couples, 
it is important to realize that Medicaid is the largest 
payer for nursing home care and community based 
health care services in the country. The goal of preserv-
ing Medicaid eligibility should therefore inform the 
structure of the divorce agreement.

Under N.Y. Medicaid laws, alimony received by a 
Medicaid benefi ciary, regardless of whether that person 
is disabled, will be viewed as income and will be taken 
into consideration when deciding whether he or she 
will remain eligible for Medicaid services. Moreover, 
for individuals applying for nursing home Medicaid, 
there is a fi ve-year look-back period. Medicaid will 
look at any transfers made within the fi ve year period 
preceding an individual’s application and if non-
exempt transfers above the Medicaid threshold were 
made, Medicaid will impose a penalty period commen-
surate to the amount of money transferred. During the 
penalty period, an individual will be denied Medicaid 
benefi ts and will be responsible to pay for nursing 
home care out of pocket. 

Older divorcing couples who do not anticipate 
using Medicaid benefi ts within fi ve years can agree to 
a lump sum payment in lieu of continuing monthly ali-
mony/maintenance. The receiving party can conceiv-
ably quickly spend down the money on real or person-
al property purchases that are exempt from Medicaid’s 
calculation of income or resources. The risk inherent in 
this approach is that if the transferor requires nursing 
home Medicaid within fi ve years, Medicaid may at-
tempt to impose a penalty period commensurate with 
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Part I of this article provides general background of 
the changing perceptions of individuals with disabili-
ties and the potential of telecommunications to improve 
their lives. Part II addresses the problems of the digital 
divide and the disability divide that individuals with 
disabilities face. Universal service for individuals with 
disabilities is diffi cult to achieve not only because of 
these divides, but also because the industry has little 
economic incentive to provide it. Furthermore, the 
way the concept of universal service was forced to 
develop within numerous regulations of the telecom-
munications industry also makes universal service for 
individuals with disabilities diffi cult to achieve. Part III 
explores disability legislation concerning telecommu-
nications and telecommunications legislation concern-
ing disability. Exploration of this legislation reveals a 
history of inadequate universal service for individuals 
with disabilities throughout the twentieth century. 
However, current legislation promises great changes in 
universal service in terms of accessibility for individu-
als with disabilities. Part IV proposes ways to carry 
out this legislation and considers counterarguments to 
these current legislative proposals.

I. The Importance of Equal Access to 
Telecommunications for Individuals with 
Disabilities

54.4 million Americans (18.7% of the total popula-
tion) have a disability.6 Disability7 increases with age, 
as 13% of people ages 21 to 64 have a disability, but 53% 
of people over 75 have a disability.8 The number of in-
dividuals with disabilities is expected to rise even more 
with the aging of baby boomers. 

In a society that relies so heavily on telecommuni-
cations, telecommunications policy regarding accessi-
bility and universal service signifi cantly affects not only 
everyday activities, but also essential aspects of life, 
such as income, employment, education, and access 
to health care.9 Information communication technolo-
gies (“ICTs”), which include telephony, television and 
broadcasting, computers, software applications, and 
Internet technologies, have great potential to improve 
the lives of individuals with disabilities. 

A. Changing Perceptions of Disability

For many decades, American society relied on a 
medical model of disability, wherein disability was 
viewed as something inherently wrong with the body 

Introduction
High school football 

coach Kevin Bella credits 
advanced telecommunica-
tions and assistive technol-
ogy1 for his job.2 Born deaf, 
Bella uses a new type of 
videophone similar to Skype 
that allows him to commu-
nicate with his players using 
Video Relay Service.3 Players 
are somewhere else on the 
phone with the interpreter 
and hear the interpreter translate Bella’s signs. Sign 
language interpreters are not always available to meet 
 directly with Bella. The interpreter dictates exactly 
what Bella would say if he spoke. All of this occurs in 
real-time through video and audio feeds. Bella refl ects, 
“This allows me to work with hearing players, because 
there’s a lot in my language that has to do with expres-
sions. The meaning is lost if sign language is reduced 
to written text.”4 Bella is among many individuals with 
disabilities who have been able to fi nd gainful employ-
ment and increase their civic participation with the as-
sistance of advanced telecommunications and assistive 
technology. 

However, there are not enough individuals with 
disabilities who have benefi ted from the advantages of 
advanced telecommunications and assistive technology 
as Bella has. Economists may shudder at the concept 
of universal service, but it is in the best interests of the 
public good. Universal service promotes the prin-
ciples of availability, affordability, and accessibility5 
of telecommunications in order for as many individu-
als as possible to benefi t. Although assistive technol-
ogy furthers these principles of universal service by 
making telecommunications accessible to individuals 
with disabilities, the telecommunications industry has 
historically neglected the importance of accessibility in 
its products and services. While new telecommunica-
tions legislation and developments in disability case 
law in the 21st century place stronger obligations on 
the telecommunications industry, the industry cannot 
work alone to achieve universal service. Revisions to 
telecommunications and disability legislation, as well 
as a means of funding universal service, are required 
for the telecommunications industry to achieve univer-
sal service for individuals with disabilities. 

Universal Service in the 21st Century:
Improving Telecommunications Accessibility for 
Americans with Disabilities
By Michelle K. Chu
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ment, and income for individuals with disabilities.19 
For example, while broadband is advantageous for all 
its users, it is particularly useful for individuals with 
visual, hearing, and ambulatory disabilities.20 Their 
educational opportunities are improved by being 
able to obtain online educations.21 Better educational 
opportunities means better job opportunities, which 
individuals with disabilities can engage in through 
telecommuting and telework.22 Better job opportuni-
ties mean higher incomes. Most importantly, access to 
broadband and ICTs may mean the difference between 
working and not working at all.

Additionally, access to broadband and ICTs have 
great potential to improve health care access for indi-
viduals with disabilities.23 Since broadband services 
are available 24/7, they allow for monitoring and other 
support services that allow individuals with disabili-
ties to stay at home and be monitored, rather than 
remain in hospitals or other health care facilities.24 This 
signifi cantly reduces costs for those with disabilities, 
which is important because they need more access to 
health care than those without disabilities. Addition-
ally, emergency systems can route calls to the nearest 
emergency service centers, even remotely.25 While 
there is great potential for telecommunications to im-
prove the lives of individuals of disabilities, this goal 
can be diffi cult to achieve. 

II. Why Universal Service for Individuals with 
Disabilities Is Diffi cult to Achieve

The changing perceptions of disability have been 
the foundation of disability laws, but the accessibil-
ity problems that individuals with disabilities have 
with telecommunications can be traced back to other 
problems that have been developing alongside these 
changing perceptions. 

A. Digital Divide 

The high costs associated with telecommunications 
burdens the availability and affordability principles 
of universal service, contributing to the digital divide. 
The digital divide is an economic inequality among 
groups in the access of telecommunications because 
of demographic and socioeconomic variables such as 
income, geographic location, and race.26 Because most 
individuals with disabilities meet these criteria, they 
constitute a large portion of the digital divide. 

B. Disability Divide

Another problem that has hindered the progress 
of universal service is the lack of convergence between 
the development of telecommunications technologies 
in general and development of telecommunications 
technologies that keep individuals with disabilities in 
mind. This problem has contributed to the “disability 

and an unfortunate personal tragedy.10 The medical 
model promoted the eugenics movement throughout 
the late 19th and early 20th centuries. During this time, 
institutionalization and sterilization of individuals 
with disabilities were encouraged because of the idea 
that individuals with disabilities could not take care 
of themselves and were therefore a blight on society.11 
Individuals with disabilities were considered incapable 
of completely participating in society because of their 
own physical and psychological limitations. It was up 
to the individual to overcome his disability. 

With the success of the civil rights movement for 
marginalized racial groups and the return of thousands 
of Vietnam War veterans who had developed disabili-
ties overseas during the 1960s,12 the model of disability 
shifted from a medical model to a social model. Under 
the social model of disability, disability is not viewed 
as something inherently wrong with the body, but is a 
result of “the interaction between his physical or men-
tal characteristics and the social choices and attitudes 
that attach disadvantage to those characteristics.”13 
Society started to recognize that physical differences 
only become disabilities because society fails to make 
modifi cations necessary to include the participation of 
individuals with disabilities.14

Despite the changing perceptions of individu-
als with disabilities for the better and the numerous 
disability laws that have been passed since the 1970s, 
individuals with disabilities are often forgotten. Many 
websites are inaccessible to the visually impaired 
because they are not compatible with screen reader 
software. Touchscreens are inaccessible to many of 
those who have mobile impairments. Individuals with 
disabilities are frequently an afterthought in many 
aspects of society, particularly in the development of 
telecommunications technologies, even though they 
have the potential to improve the lives of many. 

B. Potential for Telecommunications to Improve 
the Lives of Individuals with Disabilities 

In 2011, 61% of adults with disabilities had only a 
high school education or less, while only 40% of adults 
without disabilities had a similar level of education.15 
In 2005, 32% of individuals with disabilities were 
employed, compared to 81% of individuals without 
disabilities.16 However, 75% of individuals with dis-
abilities who are not employed want to work.17 46% 
of adults with disabilities, compared to 26% of adults 
without disabilities, had household incomes of $30,000 
or less.18 There are clear disparities between adults 
with disabilities and adults without disabilities that 
seem too signifi cant to repair. 

Fortunately, access to broadband and ICTs have 
much potential to improve the education, employ-



14 NYSBA  Elder and Special Needs Law Journal  |  Fall 2014  |  Vol. 24  |  No. 4        

A. Disability Legislation Concerning 
Telecommunications

The Rehabilitation Act of 197330 was groundbreak-
ing in that Section 502 of the Act fi nally established an 
Access Board to ensure federal agencies’ compliance 
with the Architectural Barriers Act for the removal of 
physical environmental barriers. In addition, Title IV 
of the ADA requires that telephone service providers 
provide relay systems for customers with speech or 
hearing impairments at no additional cost. Compliance 
with Title IV was viewed as widespread and successful 
by individuals with disabilities.31 However, in reality, 
compliance was high only because there were already 
readily available, inexpensive technologies that com-
plied with the Act.32 Title IV also did not establish any 
new accessibility requirements for equipment33 and 
only addressed the needs of individuals with hearing 
and speech impairments.34

If disability legislation fails to adequately protect 
the accessibility of telecommunications for individuals 
with disabilities, it is unsurprising that telecommunica-
tions legislation concerning disability does not do any 
better. 

B. Telecommunications Legislation Concerning 
Disability

Considering the fact that the United States has 
only used the social model of disability in the last few 
decades, disability law has made much progress. How-
ever, the history of how telecommunications legislation 
concerning disability is implemented demonstrates a 
pattern of how the telecommunications industry has 
been favored over disability groups. The legislation 
and case law covered below refl ects the tendency of 
the Federal Communications Commission (“FCC”) 
throughout the 20th century to allow for non-compli-
ance when the cost of accessibility is considered too 
expensive in order to protect the economic interests of 
telecommunications providers and manufacturers.35

1. Telephony

Numerous types of telecommunications laws 
concerning telephony rights for individuals with dis-
abilities were enacted in the 1980s. They all appeared 
to make great strides for individuals with disabilities 
who used telephones. The Telecommunications for 
the Disabled Act of 1982 requires uniform technical 
standards for telephone equipment to be compatible 
with hearing aids. The Hearing Aid Compatibility Act 
of 1988 requires all telephones made after 1989 to be 
compatible with hearing aids. The Telecommunications 
Accessibility Enhancement Act of 1988 requires federal 
telecommunications systems to be fully accessible to 
individuals with hearing and speech disabilities. 

divide.” Take the smartphone revolution of the 21st 
century for example. Smartphones are superior to 
cellphones because of their mobile operating systems, a 
benefi t for both individuals with disabilities and those 
without disabilities. However, as smartphone manufac-
turers respond to consumer wishes for sleekness and 
touchscreens, smartphones become smaller and thinner 
each year and keyboards have virtually disappeared. 
The features of smartphones make it very diffi cult for 
individuals who may have visual, auditory, or other 
types of physical impairments to take advantage of 
them. Consequently, individuals with disabilities are 
part of both the digital divide and the disability divide.

When manufacturers and providers do not con-
sider individuals with disabilities in their initial design 
and implementation in products and services, they 
must either make sure they are compatible with assis-
tive technologies or retrofi t them to be accessible, as 
discussed in Part III. 

C. No Economic Incentive

A third problem is that although individuals 
with disabilities comprise a signifi cant portion of the 
American population, they are still a minority. None of 
the categories or groups of individuals with disabilities 
commands a large enough share of the market27 that 
would economically incentivize manufacturers and 
providers to design their products and services with 
individuals with disabilities in mind. Furthermore, 
many individuals with disabilities have disabilities 
in multiple categories, making it even more diffi cult 
to design accessible products and services. In recent 
years, larger technology fi rms such as Facebook have 
created teams that focus on improving accessibility for 
clients who have disabilities.28 However, most fi rms 
either do not have the resources of large companies like 
Facebook or feel that money is better spent on other ar-
eas. Historically, universal service has not been viewed 
as an obligation, which has led to legislation promoting 
universal service.

III. Current Legislation
Numerous disability laws have been enacted as 

a result of the great social changes of the 1960s and 
70s. These laws include disability legislation that has 
specifi c provisions regarding accessibility for people 
with disabilities, such as the Rehabilitation Act of 
1973 and Americans with Disabilities Act (“ADA”) of 
1990.29 They also include telecommunications legisla-
tion that has specifi c provisions regarding universal 
service, such as the Telecommunications Act of 1996. 
An overview of these laws demonstrates a history of 
inadequate universal service for individuals with dis-
abilities throughout the 20th century, but a promising 
turn of events for the 21st century. 
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Under Section 255 of the Act, the FCC requires 
telecommunications equipment manufacturers39 and 
service providers40 to make their products and services 
accessible to individuals with disabilities, if such access 
is “readily achievable.” If access is not readily achiev-
able, manufacturers and providers must make their 
equipment and services compatible with assistive tech-
nologies and specialized customer premises equipment 
(“CPE”),41 but also only if such compatibility is readily 
achievable.42 In terms of equipment, Section 255 cov-
ers all hardware and software telephone network and 
CPE. Products should have accessible features such as 
adjustable fonts and elevated marks on keys.43 In terms 
of services, Section 255 covers basic and special ser-
vices, such as telephony and television. These rules of 
Section 255 were promulgated in order to achieve a set 
of lofty goals that the Act set.

Unfortunately, Section 255 was not written in a 
way that makes it feasible to achieve the Act’s goals 
of accessibility. One goal of the Act was to establish “a 
single, comprehensive regulatory framework that will 
capture the benefi ts of competition while ensuring that 
the users and suppliers of a developing and diversifi ed 
information industry will be protected.”44 This goal 
means that the needs and wishes of users should be 
balanced with the economic constraints of suppliers. 
However, since Section 255 only requires manufac-
turers and providers to comply only when access is 
readily achievable,45 they are really only encouraged to 
achieve accessibility.46 

If compliance is too economically burdensome,47 
manufacturers and providers will not need to comply. 
More often than not, accessibility is determined not to 
be readily achievable because of how all the factors to 
be considered in making this accessibility assessment 
are stacked in the industry’s favor. Such factors include 
the entity’s overall fi nancial resources, the number of 
people employed, and the type of operation. 

Another goal of the Act was to “encourage the rap-
id deployment of new telecommunications technolo-
gies, including technologies to increase accessibility.”48 
While idealistic, the faster the new technologies are 
deployed, the less time there is to design and develop 
them in order to make them accessible for individuals 
with disabilities. 

In addition to the way Section 255 was written, the 
Act also fails to achieve accessibility for individuals 
with disabilities because of the way Section 254 was 
written and promulgated. Section 254 is the Act’s only 
universal service provision and creates a Universal 
Service Fund (“USF”)49 that interstate telecommunica-
tions carriers must contribute to. However, it does not 
mention individuals with disabilities at all.50 The exclu-
sion of individuals with disabilities from the Act’s only 

After the Telecommunications for the Disabled 
Act of 1982 was enacted, but before the Telecommu-
nications Act of 1996 was enacted, the FCC required 
all companies to provide telephones compatible with 
hearing aids in accordance with the Hearing Aid Com-
patibility Act of 1988.36 Although the FCC had planned 
to enforce the compatibility requirements by 1993, it 
suspended the rule as applied to certain places, such 
as non-common workplace areas, that same year.37 The 
FCC cited undue economic burdens. Although places 
of public accommodations had at least fi ve years of fair 
notice and the telephone was essential throughout the 
20th century, the interests of individuals with disabili-
ties were disregarded in favor of the telecommunica-
tions industry.

2. Television and Video Description

In 1976, the FCC approved commercial networks 
and broadcasters to use Line 21 technology, but adop-
tion was voluntary. In Gottfried v. FCC,38 although 
the D.C. Circuit recognized that TV licensees have a 
duty to provide those with hearing impairments with 
meaningful access to broadcasting, Section 504 of the 
Rehabilitation Act only imposes a legal obligation on 
recipients of fi nancial aid. The interests of individuals 
with disabilities were not weighed, only the economic 
interests of networks and broadcasters. 

Today, the Television Decoder Circuitry Act of 
1990, the Telecommunications Act of 1996, Section 713, 
and the 21st Century Communications and Video Ac-
cessibility Act of 2010 ensure compliance with closed 
captioning. However, this compliance comes after de-
cades of resistance from broadcasters. Part IV discusses 
the new accessibility problems associated with video 
programming broadcast over the Internet.  

3. Telecommunications Act of 1996

The Telecommunications Act of 1996 was ground-
breaking because it was not only the biggest com-
prehensive telecommunications act since the Tele-
communications Act of 1934, but it was also the fi rst 
comprehensive telecommunications act to address 
accessibility standards for individuals with disabilities. 
Universal service has developed in terms of afford-
ability and availability throughout the 20th century. As 
the disability rights movement started in the middle 
of 20th century and only gained traction in the latest 
decades, universal service in terms of accessibility only 
developed as the social model of disability developed 
as well. Developments in disability law have changed 
the ways society views the abilities of individuals with 
disabilities. It society’s lack of accessibility that pre-
vents their full participation in society. The industry 
must now include accessibility as part of the determi-
nation of whether a product or service achieves univer-
sal service. 
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tions services of the 21st century, but universal service 
for individuals with disabilities. 

1. National Broadband Plan

National broadband access has become such a 
priority for the United States that the American Recov-
ery and Reinvestment Act of 2009 (“ARRA”) required 
the FCC to create a national broadband plan. This 
became known as The National Broadband Plan: Con-
necting America (“Broadband Plan”).56 Broadband 
access creates numerous benefi ts, such as resources, 
services, and products for its users in education, health 
care, economic development, and many other areas, 
as discussed in Part I. By setting forth the Broadband 
Plan, the FCC fi nally recognized that broadband-
enabled applications create enhanced opportunities for 
individuals with disabilities. In order for individuals 
with disabilities to experience the benefi ts of “broad-
band, hardware, software, services and digital content 
must be accessible and assistive technologies must be 
affordable.”57 

In order for the FCC to achieve its goal of improv-
ing Internet access across the United States under the 
Plan, it plans to provide one hundred million house-
holds with access to 100 Mbit/s by 2020.58 As broad-
band adoption increases over this decade, individuals 
with disabilities will still probably fall further behind 
in adoption, as they have already fallen behind in 
Internet usage, computer usage, and other areas of tele-
communications, as discussed in Part I. In 2010, 65% 
of Americans used broadband at home, as opposed to 
42% of Americans with disabilities.59 As discussed in 
Part I, individuals with disabilities already fall behind 
those without disabilities in many essential aspects 
of life, such as income, employment, and education. 
Broadband has even more potential to improve the 
lives of individuals with disabilities than those without 
disabilities. 

In order to maximize the potential of broadband 
for individuals with disabilities, the FCC makes many 
potentially benefi cial recommendations. One recom-
mendation would require the executive branch to 
convene a broadband accessibility working group to 
maximize broadband adoption by individuals with dis-
abilities.60 Another recommends that the FCC should 
establish an Accessibility and Innovation Forum.61 The 
last recommendation regarding individuals with dis-
abilities encourages the FCC and Department of Justice 
(“DOJ”) to work together to “modernize accessibility, 
laws, rules, and accessibility programs.”62 

Many of the recommendations have already been 
carried out, but plans regarding funding do not spe-
cifi cally mention individuals with disabilities, even 
though they are a group that the Broadband Plan in-
tends to benefi t. USF contribution notices of proposed 
rulemaking and reform orders have been completed 

universal service provision demonstrates that universal 
service is considered in terms of availability and afford-
ability, not necessarily accessibility.

C. No Clear Defi nition of Universal Service

The Telecommunications Act of 1996 Section 254 
formally defi nes universal service as a level of telecom-
munications services that considers the public interest 
and evolves alongside the developments of telecom-
munications.51 One issue that has made it diffi cult to 
achieve universal service in general, not just for indi-
viduals with disabilities, is how the concept of univer-
sal service has been forced to develop. Theodore Vail, 
the mastermind behind the Bell System and its monop-
oly over telephony, provided the country’s fi rst ideal of 
universal service for telecommunications in 1907: “one 
system, one policy, universal service.” An analysis of 
how universal service was forced to develop alongside 
the telecommunications industry demonstrates the 
emptiness of Vail’s ideal of “universal service.” 

As the industry began developing into a monopoly 
during the late 19th and early 20th centuries, Vail’s 
concept of universal service did not have anything 
to do with the modern concept of universal service.52 
The modern concept of universal service ensures the 
availability, affordability and accessibility of telecom-
munications products and services. Vail’s concept of 
universal service ensured that networks were univer-
sally connected.53 In fact, rural areas were not served 
initially because Bell did not see an economic benefi t in 
serving them. 

Subsequently, as the industry became a regulated 
monopoly in the middle of the 20th century, the con-
cept of universal service was used as a pawn for why 
the industry should remain a regulated monopoly. The 
Telecommunications Act of 1934 attempted to promul-
gate to as many individuals a “rapid, effi cient, nation-
wide, and world-wide wire and radio communication 
service with adequate facilities at reasonable charg-
es.”54 However it failed to defi ne “adequate facilities,” 
and “reasonable charges.”55 An unclear of defi nition of 
universal service continued.

After the Bell system was forced to divest in 1982, 
allowing for a competitive system, it was unclear what 
universal service even was. The industry was unsure 
of how the responsibility of universal service would 
be spread among competing fi rms. Consequently, it is 
also unclear who qualifi es for USF and whether or not 
universal service incorporates accessibility, availability, 
affordability, or all of these considerations. 

D. Recent Efforts

There have been major changes in telecommuni-
cations legislation that promote universal service for 
individuals with disabilities. The legislation that was 
enacted not only considers advanced telecommunica-
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sion of case law on the accessibility of commercial web-
sites at the start of the 21st century. 

Title III71 of the ADA outlaws discrimination in 
commercial facilities and places of public accommoda-
tion.72 It requires that “no individual shall be dis-
criminated against on the basis of disability in the full 
and equal enjoyment of the goods or services... of any 
place of public accommodation....”73 Disability rights 
advocates have argued that commercial websites are a 
new kind of “place of public accommodation” because 
of the pervasiveness of the Internet today. Case law 
throughout the United States federal courts during this 
past decade points to the likelihood of a broad inter-
pretation of “place of public accommodation,” which 
should lead to a mandate of website accessibility. 

In Access Now, Inc. v. Southwest Airlines, defen-
dant Southwest Airlines was not required to make its 
website accessible to blind individuals using assistive 
technology devices because websites were not places 
public accommodation.74 “To fall within the scope of 
the ADA as presently drafted, a public accommodation 
must be a physical, concrete structure. To expand the 
ADA to cover ‘virtual’ spaces would be to create new 
rights without well-defi ned standards.”75 Title III was 
determined not to cover non-physical locations.

 Subsequently, in National Federation of the Blind v. 
Target Corp.,76 defendant Target was required to make 
its website accessible because it provided physical ac-
cess to brick and mortar locations.77 Plaintiffs did not 
have equal access to the enjoyment of goods and ser-
vices to Target’s website, so the Court determined that 
websites that were associated with physical locations 
fell under Title III. 

Finally, cases such as National Association for the 
Deaf v. Netfl ix78 have ruled that even websites that have 
no association with places of public accommodation 
must be made accessible to individuals with disabili-
ties. The Court determined that Congress intended 
for the ADA to include new forms of technology. The 
Court also determined that Congress did not intend for 
the ADA to limit the determination of places of public 
accommodation to the list set forth in Title III.79 Netfl ix 
also sheds light on how seriously the CVAA regula-
tions are being taken after decades of inferior video ac-
cessibility for individuals with disabilities. Defendant 
Netfl ix was ordered to provide closed captioning for 
all of the shows that were broadcast with closed cap-
tioning that it redistributed online in accordance with 
the CVAA. Netfl ix argued that because Title III of the 
ADA did not cover redistribution of video content, the 
CVAA carved out an exception to Title III. However, 
just because earlier disability laws did not account for 
technological advances does not mean that they con-
fl ict with new laws that do. Case law has demonstrated 

and have only specifi cally mentioned groups such 
as schools, libraries, and rural areas.63 On the other 
hand, the Accessibility and Innovation Forum has been 
established in order to improve accessibility in telecom-
munications for individuals with disabilities. However, 
as the ARRA did not give the FCC specifi c jurisdiction 
to implement these recommendations or to amend the 
universal service provisions of the Telecommunications 
Act of 1996, only time will tell if more of these recom-
mendations are carried out. 

2. 21st Century Communications and Video 
Accessibility Act

The 21st Century Communications and Video Ac-
cessibility Act of 2010 (“CVAA”)64 is one of the biggest 
reforms for telecommunications law concerning indi-
viduals with disabilities since the ADA and Telecom-
munications Act of 1996 were enacted. The CVAA was 
designed to ensure that the “accessibility laws enacted 
in the 1980s and 1990s are brought up to date with 21st 
century technologies, including new digital, broad-
band, and mobile innovations.”65 In passing the CVAA, 
Congress fi nally acknowledged shortcomings in com-
munications and video laws. The lack of convergence 
between the outdated telephone and television laws 
regarding individuals with disabilities of the 1980s and 
1990s and the fast-paced development of technologies 
was harming individuals with disabilities.  

Under the CVAA, manufacturers of equipment 
used for advanced communication services66 (“ACS”) 
and providers of ACS must make their services and 
products accessible to individuals with disabilities, 
unless this is not “achievable.”67 The defi nitions of 
“achievable” and “readily achievable”68 are very 
similar, but “achievable” considers the extent to which 
manufacturers and providers are already achieving 
accessibility. This defi nition of “achievable” will allow 
for fewer exemptions because “achievable” is a stricter 
standard than “readily achievable.”

3. Internet and Websites

Unlike other areas of telecommunications, such as 
telephony and broadcast, the Internet is not as heavily 
regulated. The Clinton Administration recognized that 
the Internet should be regulated as little as possible in 
order to promote innovation, increase participation, 
and lower prices.69 However, the Telecommunications 
Act of 1996 did not anticipate the Internet as the “ulti-
mate form of convergence—broadband Internet service 
providers can support video programming, voice 
telephone calls, and a range of other services.”70 As dis-
cussed in Part I, broadband greatly improves quality of 
life in many ways, such as through online emergency 
services, health care, and education. Consistent with 
the self-regulation of the Internet, there is no legislation 
regarding the obligation of commercial websites to be 
accessible. This lack of legislation has led to an explo-
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accessibility requirements, just insofar as they are able 
to. The ADA still only requires modifi cations that will 
neither “fundamentally alter the nature of the goods 
or services provided, nor result in an undue burden.”80 
The limitations of the ADA are still in place to further 
protect manufacturers and providers who truly do not 
have the resources to achieve accessibility.  

C. Revision to Title III of the ADA

It is likely that the DOJ81 will soon issue regula-
tions calling for commercial websites to be places of 
public accommodation under Title III of the ADA. In 
2010 it issued an Advanced Notice of Proposed Rule-
making82 “in order to solicit public comment on vari-
ous issues relating to the potential application of” the 
ADA to the Internet. It has expressed that it believes 
Title III should reach commercial websites.83 There is 
little merit to the counterargument that the text of Title 
III does not mention the Internet, leading to the conclu-
sion that websites cannot be places of public accommo-
dation. However, Congress could not have predicted 
the pervasiveness of the Internet today. In order for 
individuals with disabilities to enjoy the benefi ts of the 
goods and services that the Internet provides, universal 
service must ensure its accessibility. 

D. Traditional and Non-Traditional Means of 
Universal Service Funding in Order to Serve 
Individuals with Disabilities

The Broadband Plan proposes several methods of 
universal service funding to increase accessibility for 
individuals with disabilities. These include sugges-
tions that Congress authorize the FCC to use the USF to 
provide traditional forms of funding. If authorized, the 
FCC could provide up to $10 million for assistive tech-
nology and up to $10 million for competitive awards 
to be granted to fi rms for innovation.84 However, thus 
far, progress for funding has only been made for the 
groups who are guaranteed universal service in the 
Telecommunications Act of 1996, such as schools and 
libraries.85 Revisions to telecommunications and dis-
ability legislation would help ensure that progress in 
universal service is indeed made for individuals with 
disabilities. In the meantime, other means of funding 
should be considered to maximize universal service 
funding.   

Similar to how the FCC auctions licenses for elec-
tromagnetic spectrum, the FCC should auction univer-
sal service funding in order to serve those with dis-
abilities. This measure is needed because of the FCC’s 
history of weighing the economic interests of manu-
facturers and providers over the welfare of individuals 
with disabilities and interpreting “readily achievable” 
in favor of manufacturers and providers under the 
Telecommunications Act of 1996, as discussed in Part 
III. This would also ensure competitive neutrality for 
manufacturers and providers.86 In fact, in 2012, the 

that websites may soon be considered places of accom-
modation under Title III.

IV. Proposed Responses and 
Counterarguments

Congress, the DOJ, and FCC have taken great 
measures in their recent reforms regarding universal 
service for individuals with disabilities. Now, mea-
sures that ensure compliance with the groundbreaking 
advanced telecommunications laws concerning indi-
viduals with disabilities, such as the National Broad-
band Plan and CVAA must be adopted. Additionally, a 
means of funding this compliance must be established. 

A. Revision to Telecommunications Act of 1996, 
Section 254

In order for Section 254 of the Telecommunications 
Act of 1996 to be a true provision of universal service 
for all, individuals with disabilities must be included. 
Even if modern telecommunications laws such as the 
Broadband Plan and CVAA promote universal service, 
individuals with disabilities cannot be guaranteed 
universal service like the other groups that are already 
included in Section 254. Therefore, individuals with a 
disability as defi ned by the ADA should be included in 
Section 254. 

B. Revision to Telecommunications Act of 1996, 
Section 255

Innovation and technological advancements ac-
counting for individuals with disabilities will always 
be expensive and they cannot be made in a vacuum 
by just considering the burden on manufacturers and 
providers. By allowing exemptions when accessibility 
is not “readily achievable,” manufacturers and provid-
ers are given far too much latitude. The exemption 
from accessibility under Section 255 should match the 
exemption under the CVAA. This would help solve the 
problem of lack of convergence between telecommuni-
cations laws and the fast-paced development of tech-
nologies that makes universal service for individuals 
with disabilities diffi cult to achieve. Universal service 
for individuals with disabilities would no longer be a 
recommendation but an obligation. 

The counterargument to the proposal on eliminat-
ing the long-standing standard of “readily achievable” 
in favor of “achievable” is largely economic. Manu-
facturers and providers will argue that if mandated 
to achieve accessibility, availability and affordability 
for other groups will inevitably be sacrifi ced. It is not 
that they do not want individuals with disabilities to 
become more integrated in society, but the ADA rec-
ognizes such a wide variety of disabilities that do not 
command a large enough market share. 

However, the defi nition of “achievable” would not 
require manufacturers and providers to eliminate all 
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FCC held its fi rst Mobility Fund auction, where carriers 
bid for universal funding that totaled $300 million, to 
extend 3G or 4G coverage to unserved areas with the 
goal of increasing opportunities such as employment, 
education, and health care.87

In order to provide fl exibility, it has been suggested 
that reverse auctions for universal service funding for 
general purposes incorporate tradable universal service 
obligations once the universal service funding is al-
located.88 The counterargument is that tradable obliga-
tions have the potential to lead to back room deals by 
fi rms to manipulate auctions in order to achieve the 
lowest possible price for funding. However, it may be 
worth taking the risk because of the unforeseen diffi -
culties and costs in developing accessible technologies 
for individuals with disabilities. 

Conclusion
Universal service, particularly for individuals with 

disabilities, is an important societal goal, but one that 
is often considered unachievable. The FCC and the 
telecommunications industry have come a long way 
from the inadequate provisions of universal service 
throughout the 20th century. Now, at the start of the 
21st century, stronger obligations on the telecommuni-
cations industry through recent legislation will include 
accessibility as an important principle of universal 
service. However, without revisions to telecommunica-
tions and disability legislation, as well as a means of 
funding universal service, universal service for individ-
uals with disabilities cannot be achieved. With the FCC, 
DOJ, Congress, manufacturers, providers, and disabil-
ity rights advocates working together, the barriers of 
society that hinder universal service and the success of 
individuals with disabilities can be broken. 
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tive right’s recognition. The following cases—Washing-
ton v. Glucksberg, Vacco v. Quill, Bouvia v. Superior Court, 
and Gonzales v. Oregon—serve to illustrate the many 
integral concerns pervading the assisted-suicide debate, 
and provide a glimpse into the evolution (however 
labyrinthine) of American perspectives on this very 
sensitive matter.

1. Washington v. Glucksberg

An examination of our Nation’s his-
tory, legal traditions, and practices 
demonstrates that Anglo-American 
common law has punished or other-
wise disapproved of assisting suicide 
for over 700 years; that rendering such 
assistance is still a crime in almost 
every State; that such prohibitions have 
never contained exceptions for those 
who were near death; that the prohibi-
tions have in recent years been reexam-
ined and, for the most part, reaffi rmed 
in a number of States; and that the 
President recently signed the Federal 
Assisted Suicide Funding Restriction 
Act of 1997, which prohibits the use of 
federal funds in support of physician-
assisted suicide. In light of that his-
tory, this Court’s decisions lead to the 
conclusion that respondents’ asserted 
‘right’ to assistance in committing 
suicide is not a fundamental liberty 
interest protected by the Due Process 
Clause.5

So began—in a rather sermonic rhythm—the Su-
preme Court’s tradition-based analysis that remained in 
agreement with previous decisions in fi nding no right 
to assisted suicide within the liberty protected by the 
Due Process Clause. The Court explicitly shied away 
from diverging from and reversing “centuries of legal 
doctrine…and policy choice of almost every State”6 and 
established tradition as their sole reason for rejecting a 
right to assisted suicide. The Court thereby provided 
an arguably weak, tautological basis—couched in 
“fundamental right” rhetoric—for its decision, given 
that when the Court does fi nd reversal a compelling 
and necessary option, tradition as such cannot serve as 
the main reason to tip the balance in favor of the status 
quo.

A. Introduction
Assisted suicide, which 

“occurs when a physician 
provides a patient with the 
medical means and/or the 
medical knowledge to com-
mit suicide,”1 is a perpetu-
ally divisive, confusing, and 
agonizing issue within the 
intersecting realms of medi-
cal ethics, disability rights, 
and the law. It brings into 
stark opposition two of 
the four so-called Georgetown Principles of bioethics: 
individual autonomy and benefi cence, with the latter 
presenting often as political paternalism.2 Within the 
disability rights realm, these principles and the puta-
tive right to assisted suicide invite contesting applica-
tions of the most appropriate case law and philosophi-
cal argument in order to affi rm either autonomy or 
potential vulnerability as the key consideration of this 
debate.

The vast majority of states in the United States pro-
hibit assisted suicide,3 but both recent legal precedent 
and current sociopolitical discussion illustrate a slow, 
somewhat circuitous, yet genuine progression toward 
limiting government paternalism in favor of expanded 
autonomy recognition. Increasingly, American culture 
is grasping that the way to respect both autonomy and 
the protection of vulnerable groups is not to prohibit 
assisted suicide; instead, it is to legalize it with compre-
hensive built-in safeguards. This article will not discuss 
what those safeguards might entail,4 focusing ins tead 
on the historical, philosophical, and social foundations 
for the assertion that assisted suicide should be legal-
ized in the remaining 46 states.

B. Case Law

Case law in the area of assisted suicide includes 
some of the fundamental cases in the overarching fi eld 
of bioethics, thereby emblematizing how crucial this 
issue is for people with and without disabilities. While 
an individual naturally cannot contribute to the deci-
sion to be born, many people feel strongly that main-
taining autonomy over how he or she will experience 
death and dying should be accepted and protected as a 
legal right. However, the federal government, and most 
state governments, fuse paternalism and ostensible be-
nefi cence in a nearly sweeping prevention of this puta-
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ing the “fundamental legal principles of causation and 
intent”17:

First, when a patient refuses life-
sustaining medical treatment, he dies 
from an underlying fatal disease or 
pathology; but if a patient ingests 
lethal medication prescribed by a 
physician, he is killed by that medica-
tion.… The same is true when a doctor 
provides aggressive palliative care; 
in some cases, painkilling drugs may 
hasten a patient’s death, but the physi-
cian’s purpose and intent is, or may 
be, only to ease his patient’s pain. A 
doctor who assists a suicide, however, 
“must, necessarily and indubitably, 
intend primarily that the patient be 
made dead.” Similarly, a patient who 
commits suicide with a doctor’s aid 
necessarily has the specifi c intent to 
end his or her own life, while a patient 
who refuses or discontinues treatment 
might not.18

The Court’s emphasis on distinguishing between “kill-
ing” and “letting die” was fortifi ed by a Glucksberg-like 
attachment to the historically validated view that indi-
viduals have a right to “bodily integrity and freedom 
from unwanted touching.”19 However, the Court dis-
tinctly asserted that patients lack the “abstract ‘right to 
hasten death,’”20 and reiterated the public policy inter-
est against vulnerable groups’ exposure to the dangers 
of euthanasia.21

3. Bouvia v. Superior Court

Bouvia22 was a landmark case in the realm of 
patient autonomy and dignity, and the right to die. 
The patient, Elizabeth Bouvia, was, at the time of trial, 
a twenty-eight-year-old woman who, while mentally 
competent, was a quadriplegic with cerebral palsy. 
Having expressed a desire to die and attempted to 
accomplish death through self-starvation, Bouvia was 
denied the ability to do so by a California court, which 
issued a court order for Bouvia’s hospital to force-feed 
her through a nasogastric tube.23

While Bouvia’s treatment providers believed 
this action was benefi cent and in agreement with the 
state’s interest in preserving life, the Court of Appeal 
highlighted an assertion by the Council on Ethical and 
Judicial Affairs of the American Medical Association 
that “[a]t all times, the dignity of the patient should 
be maintained.”24 After expressing support for the 
patient’s right to self-determination, which includes 
refusal of unwanted medical intervention,25 the court 
conducted a philosophical exploration centered on the 
distinction between quantity and quality of life:

However, the Court’s repeated allusion to the na-
tion’s history seems to indicate that in this case, tradi-
tion did, in fact, primarily inspire the holding. Indeed, 
even when carefully referring to the “constitutionally 
protected right to refuse lifesaving hydration and nutri-
tion that was discussed in [Cruzan v. Director, Missouri 
Dept. of Health7],”8 the Court states that this right “was 
not simply deduced from abstract concepts of personal 
autonomy, but was instead grounded in the Nation’s 
history and traditions, given the common-law rule that 
forced medication was a battery, and the long legal 
tradition protecting the decision to refuse unwanted 
medical treatment.”9

When confronted with the respondents’ auton-
omy-based argument—namely, that in Cruzan “[the 
Court] acknowledged that competent, dying persons 
have the right to direct the removal of life-sustaining 
medical treatment and thus hasten death”10 and that 
“the constitutional principle behind recognizing the 
patient’s liberty to direct the withdrawal of artifi cial 
life support applies at least as strongly to the choice to 
hasten impending death by consuming lethal medica-
tion”11—the Court repeated its dismissal of a purely 
autonomy-oriented analysis, instead returning to its 
historical focus.12

The Court did include some substantive argument 
regarding the oft-debated issue of coercion, warning 
that vulnerable individuals might feel compelled—“by 
poverty, lack of access to good medical care, advanced 
age, or membership in a stigmatized social group”13—
to avail themselves of assisted-suicide means if made 
legally available. While this concern is, of course, 
valid and worthy of exploration, its premise is that all 
members of such vulnerable groups somehow lack 
the personal autonomy required to make an informed 
decision. However, as this article will examine, at least 
some members of vulnerable groups—specifi cally, a 
subset of the disability rights sphere—remain cogent, 
rational individuals who believe that the decisions to 
seek out assisted suicide, or to refrain from doing so, 
should be theirs to make as they, not society, see fi t.

2. Vacco v. Quill

Vacco v. Quill unsurprisingly makes direct reference 
to Glucksberg when confronting the issue of whether a 
state ban14 on assisted suicide was constitutional: “New 
York’s statutes outlawing assisting suicide affect and 
address matters of profound signifi cance to all New 
Yorkers alike. They neither infringe fundamental rights 
nor involve suspect classifi cations.”15 Vacco extended 
Glucksberg’s determination that there is no right to 
assisted suicide, to the holding that there is no constitu-
tionally protected right to die.

The Court went on to discuss the doctrine of 
double effect16 (without naming it as such), explain-
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which, according to my ability and 
judgment, I consider for the benefi t 
of my patients…I will give no deadly 
medicine to anyone if asked.…” Surely, 
adherence to that oath would yet ad-
mit of a reasonable balancing between 
the doctor’s obligation to alleviate 
suffering and his obligation to preserve 
life, remembering that the term “life” 
has itself recently undergone substan-
tial redefi nition.27

Although Bouvia’s openness to the right to die predated 
Vacco’s antipathy toward and denial of it, Bouvia has 
remained a deeply infl uential case in medical ethics, 
disability rights, and the law. The next case, Gonzales 
v. Oregon, likely could not have been decided as it was 
without Bouvia’s explicit recognition of a need for a 
constitutionally protected right to die. It is worth not-
ing that although Elizabeth Bouvia was granted her 
right to die by means of removal of medical interven-
tion, she opted instead to seek other treatment to avoid 
starvation.28 As will be discussed,29 merely having the 
option to elect help in ending one’s life can provide 
people with disabilities substantial comfort in continu-
ing life with—or, despite—their disabilities.

4. Gonzales v. Oregon

On October 27, 1997,30 Oregon passed the land-
mark—and still controversial—Death with Dignity 
Act,31 which states: “(1) An adult who is capable, is a 
resident of Oregon, and has been determined by the 
attending physician and consulting physician to be suf-
fering from a terminal disease, and who has voluntarily 
expressed his or her wish to die, may make a written 
request for medication for the purpose of ending his or 
her life in a humane and dignifi ed manner in accor-
dance with ORS 127.800 to 127.897.” The Act provides 
a clause protecting vulnerable groups from coercion, 
one of the main foci of concern in the assisted-suicide 
debate. In saying “(2) No person shall qualify under 
the provisions of ORS 127.800 to 127.897 solely because 
of age or disability. [1995 c.3 s.2.01; 1999 c.423 s.2],” the 
Act appears to seek prevention of coercion or manipu-
lation of elderly and/or disabled individuals lacking 
mental capacity or informed consent. Furthermore, a 
subsequent clause requires at least two witnesses to 
attest that “to the best of their knowledge and belief the 
patient is capable, acting voluntarily, and is not being 
coerced to sign the request.”32

Despite these codifi ed precautionary measures, 
this Act stirred considerable controversy, culminat-
ing in the Supreme Court case Gonzales v. Oregon, in 
which the state of Oregon (with others) “brought action 
seeking declaratory and injunctive relief preventing 
federal enforcement or application of United States 
Attorney General’s interpretive rule indicating that 
physicians who assist suicide of terminally ill patients 

Who shall say what the minimum 
amount of available life must be? Does 
it matter if it be 15 to 20 years, 15 to 20 
months, or 15 to 20 days, if such life 
has been physically destroyed and its 
quality, dignity and purpose gone? As 
in all matters lines must be drawn at 
some point, somewhere, but that deci-
sion must ultimately belong to the one 
whose life is in issue. Here Elizabeth 
Bouvia’s decision to forgo medical 
treatment or life-support through a 
mechanical means belongs to her. It is 
not a medical decision for her physi-
cians to make. Neither is it a legal 
question whose soundness is to be 
resolved by lawyers or judges. It is not 
a conditional right subject to approval 
by ethics committees or courts of law. 
It is a moral and philosophical decision 
that, being a competent adult, is hers 
alone.… It is, therefore, immaterial that 
the removal of the nasogastric tube 
will hasten or cause Bouvia’s eventual 
death. Being competent she has the 
right to live out the remainder of her 
natural life in dignity and peace.26

Here, the court included the doctrine of double effect, 
but this time, unlike in Vacco, the doctrine was used 
in support of the patient’s right to risk a fatal outcome 
when deciding to refuse medical treatment. While the 
tenor in Bouvia is more sympathetic to patients than the 
Supreme Court’s would be in Vacco when discussing 
this doctrine, in fact the two cases do not diverge in 
their interpretation of it. Where they do diverge, how-
ever, is in their application: Vacco’s fi rm alignment with 
tradition left no door open to where patient autonomy 
might lead, while Bouvia’s emphasis on patient self-
determination and dignity helped cultivate an evolu-
tion—side-stepped by Glucksberg and Vacco—in the le-
gal and cultural understanding of competent patients’ 
autonomy. Indeed, Associate Justice Compton’s Bouvia 
concurrence states very explicitly,

The right to die is an integral part of 
our right to control our own destinies 
so long as the rights of others are not 
affected. That right should, in my 
opinion, include the ability to enlist 
assistance from others, including the 
medical profession, in making death 
as painless and quick as possible. That 
ability should not be hampered by the 
state’s threat to impose penal sanc-
tions on those who might be disposed 
to lend assistance.… The Hippocratic 
Oath reads in pertinent part: “…I 
will follow that method of treatment 
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Those individuals with disabilities who do support 
this right might seem to be in contradiction with their 
own interests. However, they, too, make compelling 
arguments in support of their position, as illustrated by 
Andrew I. Batavia in his article “The Relevance of Data 
on Physicians and Disability on the Rights to Assisted 
Suicide: Can Empirical Studies Resolve the Issue?”39 
Batavia makes the crucial point that the rejection by 
some people with disabilities of other disability rights 
activists’ condemnation of the right to assisted suicide 
“appears to be based fundamentally on differences in 
values, not empirical interpretations.”40

One value that Batavia articulates on behalf of his 
fellow assisted-suicide supporters is the autonomous 
control of one’s own life trajectory, especially when 
one’s disability becomes overwhelmingly painful. 
Batavia voices the sense of relief he would feel upon 
knowing he had an available, legal “exit” plan:

T]he mere concept that I would have a 
potential exit gave me the strength to 
continue when things were not going 
well. Since that time, I have learned 
from friends with disabilities that they 
shared this thought process. All were 
empowered by the notion of suicide, 
though they knew that assistance from 
their physicians was unlikely because 
the practice was illegal.41

This passage epitomizes the freedom that true au-
tonomy brings: the tolerability of one’s own path that 
arises from the knowledge that one can determine it, 
including its end, if necessary. What suppresses this 
autonomy is, of course, the continued illegality of as-
sisted suicide in most states.42 Furthermore, blocking 
the option of a peaceful, relatively predictable, and 
medically supervised process does not result in suffer-
ing individuals’ mere retreat into silent acceptance. In-
stead, many such individuals attempt suicide in much 
more violent and often-unsuccessful ways. As Batavia 
describes:

[M]y personal conviction in support of 
the right to die continued to grow as a 
result of the experience of three of my 
friends with disabilities who resorted 
to desperate acts of suicide using a 
gun, a knife, and drugs because of the 
lack of availability of assistance from 
their physicians or other knowledge-
able individuals. All three were able to 
achieve their goals ultimately, though 
one achieved death only after two 
painful suicide attempts that increased 
his suffering dramatically.43

In other words, in an attempt to reclaim their legally 
denied autonomy to make an informed assisted-sui-

pursuant to Oregon Death With Dignity Act (ODWDA) 
would be violating the federal Controlled Substances 
Act (CSA).”33 The CSA, enacted in 1970, had “the 
main objectives of combating drug abuse and control-
ling legitimate and illegitimate traffi c in controlled 
substances, criminalizes, inter alia, the unauthorized 
distribution and dispensation of substances classi-
fi ed in any of its fi ve schedules.”34 In 2001, Attorney 
General John Ashcroft issued an Interpretive Rule to 
assert that the Death with Dignity Act’s sanctioning of 
assisted suicide by means of controlled substances was 
“not a legitimate medical practice and that dispensing 
or prescribing them for this purpose is unlawful under 
the CSA.”35

The Supreme Court affi rmed the United States 
Court of Appeals for the Ninth Circuit’s holdings that 
the Death with Dignity Act is lawful within an area 
reserved for state authority, and that the Attorney 
General exceeded his own authority when issuing his 
directive under the CSA.36 While the Supreme Court 
based its analysis mostly on federalism grounds,37 the 
Ninth Circuit’s evaluation had hinted at voter (and, 
one might argue, by extension, patient) autonomy. For 
example, the court stated, “Here, Oregon voters have 
twice declared their support for the legalization of phy-
sician assisted suicide in their state. We disagree with 
the dissent’s suggestion that this court, rather than the 
Attorney General, is interfering with the democratic 
process. See Glucksberg, 735 (‘Our holding permits this 
debate [about] physician assisted suicide] to continue, 
as it should in a democratic society’).”38 This statement, 
while derived from federalism concerns, appears to in-
terpret voting as collective autonomy—indeed, voting 
itself is emblematic of individual autonomy within a 
democratic society. Thus, while the voting analysis was 
not explicitly couched in the medical context, it cer-
tainly can be read as supporting individual autonomy 
on both the political and medical levels, especially in 
light of the provocative and divisive nature of assisted 
suicide that pervades the two domains.

C. Philosophical, Psychological, and Social 
Reception of Assisted Suicide

1. Confl icting Views of Citizens and Advocacy 
Groups

Just as the general public includes both proponents 
of and opponents to the right to assisted suicide, so, 
too, does the disability rights contingent. The stance 
most commonly adopted by people with disabilities is 
that of resistance to this putative right’s recognition. 
The valid fear of coercion, the concern that their lives 
might be seen as less valuable than those of nondis-
abled people, the politically infused anxiety about a 
potential slippery slope to euthanasia—all of these con-
siderations certainly lend support for argument against 
a right to assisted suicide.
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individuals the right to end their suf-
fering with assistance.51

Thus, it is clear that individuals like Batavia can sup-
port both their own putative right to assisted suicide 
when exercised knowingly and voluntarily, and vul-
nerable individuals’ right to protection from coercion. 
As one federal judge and scholar, Niel M. Gorsuch, 
astutely summarized, “there are ‘autonomy’ interests 
on both sides of the assisted suicide issue—the interest 
of those persons who wish to control the timing of their 
deaths and the interest of those vulnerable individuals 
whose lives may be taken without their consent due to 
acts of mistake or abuse.”52 Furthermore, the Cruzan-
recognized right to “bodily integrity”53—to be free of 
any physical intrusion without consent—and the re-
lated right to refuse treatment, including that necessary 
to sustain life, must ultimately and logically lead to the 
recognition of a “liberty interest in hastening one’s own 
death.”54

These pivotal recognitions articulated in the case 
of Compassion in Dying v. State of Washington not-
withstanding, Gorsuch reminds us that “[m]erely 
recognizing the existence of an ‘autonomy’ interest…
does not end the analysis; it only raises the question 
of what autonomy means in this context”55 and asks, 
“[i]f autonomy is a constitutional value, what kind of 
assisted suicide or euthanasia right follows?”56 He then 
presents the defi nition of autonomy as analyzed by 
Israeli legal, moral, and political philosopher Joseph 
Raz, who explains that an autonomous person must 
satisfy three preconditions. First, “[i]f a person is to be 
a maker or author of his own life then he must have 
the mental abilities to form intentions of a suffi ciently 
complex kind, and plan their execution. These include 
minimum rationality, the ability to comprehend the 
means required to realize his goals, the mental faculties 
to plan actions, etc.”57 In other words, one must have 
the true capacity to make an informed decision. Next, 
Raz asserts that a person must have a suffi cient number 
of options such that his choice among them is mean-
ingful.58 Finally, in order for a person to make a fully 
autonomous decision, he must be free from “coercion 
and manipulation.”59 Raz’s preconditions for autono-
mous choice fully support Batavia’s articulation of how 
the right to assisted suicide, if legally recognized, can 
properly be exercised.

2. Philosophical Analyses of Citizen Autonomy 
and State Involvement

How a state might balance citizens’ autonomy with 
its own concern about potential coercion is, of course, 
central to the decision about whether to legalize as-
sisted suicide. Gorsuch explains three modes of consid-
eration within this debate: the neutrality principle, the 
harm principle, and the notion that life is a basic good.

cide decision, societally and legally abandoned people 
with disabilities can suffer further pain, emotional and 
physical, in their desperation to escape that of their dis-
abilities.

While this danger continues to be addressed, the 
pervasive fear of coercion must not be dismissed. 
As the grassroots organization Not Dead Yet dem-
onstrates, there is a strong contingent of disability 
rights activists dedicated to “oppos[ing] legalization 
of assisted suicide and euthanasia as deadly forms of 
discrimination against old, ill and disabled people…
[and] demand[ing] the equal protection of the law for 
the targets of so called ‘mercy killing’ whose lives are 
seen as worth-less [sic].”44 In at least partial opposition 
stands the organization Compassion & Choices, which 
cites as its goal to “help[] everyone have the best death 
possible,”45 and as its qualifi cations both its thirty-year-
plus record of “reduc[ing] people’s suffering and [giv-
ing] them some control in their fi nal days—even when 
injury or illness takes their voice”46—and its expertise 
in “what it takes to die well.”47 Both organizations are, 
clearly, concerned with what they respectively consider 
the well-being of others.

Batavia certainly aligns his views and approach 
with those of Compassion & Choices, while advocating 
for a targeted approach: protecting those who actually 
need protection, while allowing others to exercise their 
autonomy in making informed decisions.48 He careful-
ly analyzes Not Dead Yet’s classifi cation of the elderly 
and the disabled as predominantly, if not entirely, 
composed of vulnerable people requiring paternalistic 
protection. Instead, says Batavia, there is more nuance 
involved, and such a sweeping categorization is “objec-
tionable to the majority of people with disabilities who 
are fully capable of autonomy and who do not wish to 
be protected from themselves.”49

Indeed, in response to Not Dead Yet’s assertion 
that “physicians would not serve as adequate gate-
keepers against abuse, and in the face of a health care 
system intent on containing costs, would in fact en-
courage or even coerce people with disabilities to end 
their lives,”50 Batavia draws from his own experience 
as a person with a disability:

First, I thought that it was not my ex-
perience that my physicians or health 
plan would be eager to end my life, 
and that it was very distressing that 
other people with disabilities had this 
ominous perception of their physicians 
and the health care system. Second, 
I thought that, if in fact these allega-
tions were true, we would need strong 
safeguards to avoid abuse. Never did I 
think that this argument could serve as 
a legitimate basis for denying suffering 
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Instead, while truly vulnerable groups are indeed 
protected, such protection comes at the expense of 
individuals both capable and desirous of making an in-
formed decision to elect assistance in hastening death. 
As Batavia’s three friends tragically illustrate,70 main-
taining the illegality of assisted suicide will not only 
not protect individuals with disabilities who wish to 
die, but it will actually harm them. Although Not Dead 
Yet puts quotation marks around the term “mercy kill-
ing,”71 semantic tugs-of-war will not remove the very 
real torment and desperation that impel certain indi-
viduals with disabilities to seek out assisted suicide. It 
is the more humane approach to legalize this medical 
option for those who wish for an ending, and a peace-
ful one at that.
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In the context of assisted suicide, because “[p]eople 
disagree about what kind of a death is meaningful for 
them,”63 the state should allow for assisted suicide as 
an option equally valid among others.

Meanwhile, the harm principle “holds that each 
person must be afforded the right to exercise self-con-
trol ‘[o]ver himself, over his own body and mind,’ and 
that the ‘only purpose for which power can rightfully 
be exercised over any member of a [civilized] commu-
nity, against his will, is to prevent harm to others.’”64 
In other words, an individual should be permitted to 
pursue his life in whatever way he wishes, until he is 
in danger of harming another person; at that point, and 
only at that point, should government step in. Ulti-
mately, say adherents to the harm principle, rational 
adults must be granted both the right to die and the 
right to seek assistance in dying, because such rights 
can be part of one’s individualized pursuit of life with-
out harming others.65

Finally, the view that life is a basic good operates 
with the understanding that “[i]n claiming something 
as a basic good, one claims that an indefi nite number 
of persons can participate in this inherent good in an 
indefi nite number of valuable ways, many of which 
may be beyond what is presently imaginable.”66 While 
human life is such a basic good, Gorsuch reminds us 
that this does not automatically entail choosing life 
over any other option.67

D. Conclusion
The diffi cult and delicate balance of concern for 

individual autonomy and need for class protection 
exhibits a good-faith motivation for erring on the side 
of protection, not autonomy: fear of coercion, lack of 
fully informed consent,68 and concern about a poten-
tial slippery slope toward euthanasia understandably 
impel states to prohibit assisted suicide. Furthermore, 
philosophical contemplation of life as an end in itself 
would forbid ever ending it prematurely.69 However, 
a more universally respectful approach to the compli-
cated prospect of a right to assisted suicide would be to 
legalize the right with extensive built-in protections for 
individuals and groups who are truly vulnerable.

By prohibiting assisted suicide, states do not suc-
ceed in protecting all individuals with disabilities. 
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ploitation, was signed 
into law on June 19, 
2014, effective January 
1, 2015. 

• West Virginia: SB 397, 
which expands the 
scope of activities 
considered fi nancial ex-
ploitation of the elderly, 
was signed into law on 
March 18, 2014, effec-
tive June 6, 2014.

New York
Both the New York Senate and Assembly introduced 

a number of bills in the 2013-14 sessions. While at least 
one has passed both houses (S.1788), none has yet been 
signed into law. 

They include:

• Senate Bill 143 (same as A4655-A): The purpose 
of this bill is to protect the elderly from fi nancial 
exploitation through education. It proposes to 
do so by providing for a fi nancial exploitation 
prevention outreach, education and training 
program, and by funding and authorizing the 
director of the Offi ce of the Aging to award grants 
to qualifi ed agencies to establish local elderly 
exploitation outreach, education and training pro-
grams, and outlines elements of such programs. 
The bill is currently in the Aging Committees of 
both houses.

• Senate Bill 720 (same as A133-A): The purpose 
of this bill is to create the “Senior Anti-Violence 
and Enforcement Act (SAVE),” which will provide 
new protections for seniors, including mandatory 
reporting of crimes or abuse and the creation of a 
statewide abuse registry, establishment of new in-
vestigatory procedures, provision for research on 
senior violence, and establishment of new crimi-
nal penalties for crimes against seniors. The bill 
defi nes “a senior” as an individual 60 years of age 
or older. The bill is currently in the Senate’s Codes 
Committee and the Assembly’s Aging Committee.

• Senate Bill 2323-A (same as A591A): The purpose 
of this bill is to require the Offi ce of Children 
and Family Services to track and report elder 
abuse. The bill passed the Senate on June 12, 2014, 

This article is part of an 
ongoing series brought to you 
by the Section’s Elder Abuse 
Committee. 

Financial abuse of the 
elderly is on the rise across 
the United States, as several 
recent studies have revealed.1 
In response, there has been 
a fl urry of legislation intro-
duced on the national and 
state levels.

In September 2013, 
Matthew Cartwright (D, PA) reintroduced the Elder 
Protection and Abuse Prevention Act, HR 3090. This bill 
would expand the defi nition of elder abuse, neglect and 
exploitation, as well as incorporate elder abuse pre-
vention trainings, screenings, and reporting protocols 
into all senior service access points that receive federal 
funding under the bill. Although the bill now has 52 
cosponsors (51 Democrats, 1 Republican) and is now in 
the House Education and the Workforce Committee, its 
chances of passing, according to Govtrak.us, are slim to 
none.

The future for bills like this is, however, brighter on 
the state front. In the past year, scores of bills dealing 
with fi nancial elder abuse were introduced in a number 
of state legislatures, including the following: California, 
Colorado, Florida, Georgia, Hawaii, Iowa, Indiana, Mis-
sissippi, New Hampshire, New Jersey, New York, South 
Carolina, Tennessee, and West Virginia. Among the 
states that passed fi nancial abuse legislation that was 
signed into law are:

• Colorado: SB 98, which establishes the new crime 
of criminal exploitation of an at-risk elder, was 
signed into law on April 7, 2014.

• Florida: HB 409, which, among other provisions, 
revises when an out-of-court statement by an 
elderly person or disabled adult is admissible in 
certain proceedings, was signed into law on June 
20, 2014, to take effect on October 1, 2014.

• Iowa: Of the three bills introduced dealing with 
elder fi nancial abuse, only SF 2239, which, among 
other provisions, creates new crimes related to 
elder abuse and providing penalties, was signed 
into law on May 23, 2014, effective July 1, 2014.

• New Hampshire: HB 1555, which protects the 
elderly and disabled residents from fi nancial ex-

Financial Exploitation of the Elderly:
Legislative Update
By Elizabeth Henry Klampert and Malya Levin

Elizabeth Henry Klampert Malya Levin
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has been a victim of a crime of fi nancial exploita-
tion. The bill passed the Senate on June 12, 2014, 
and was referred to Assembly Codes Committee.

• Senate Bill 7187 (same as A8781): This bill’s pur-
pose is to amend the Penal Law to explicitly state 
that in a prosecution for larceny by false promise, 
partial performance, by itself, does not prevent a 
reasonable jury from making such a fi nding from 
all the facts and circumstances. The bill passed the 
Senate on June 12, 2014, and was referred to the 
Assembly Codes Committee.

• Senate Bill 7188 (same as A8780): This bill will 
provide that, with the consent of the prosecutor, 
a caregiver or social worker will be allowed to 
accompany a vulnerable elderly person who is 
testifying in front of a grand jury. The bill passed 
the Senate on June 10, 2014, and was passed by 
the Assembly and returned to the Senate on June 
11, 2014.

The New York legislative session ended on June 19, 
2014, but we expect that these bills will be revisited and 
the Elder Abuse Committee will keep an eye not only on 
them, but any new bills that are introduced in New York 
and other states.

Endnote
1. See, e.g., National Association of Professional Geriatric Care 

Managers (2014, March). Financial abuse of elderly on the rise. 
Available at http://www.prweb.com/releases/2014/03/
prweb11655452.htm.
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and has been referred to the Assembly Codes 
Committee.

• Senate Bill 2951 (same as A2781): This bill’s 
purpose is to expand the defi nition of caregiver 
under the Penal Law to include a person who 
voluntarily, or otherwise under operation of law 
(e.g., appointed guardian or power of attorney), 
assumes responsibility of an elderly person so 
that they would be tried under the “endangering 
the welfare of a vulnerable elderly person” law. 
The bill passed the Senate on June 12, 2014, and 
was referred to the Assembly Codes Committee.

• Senate Bill 6221 (no same as): The purpose of this 
bill is to authorize a banking organization, social 
services offi cial, or law enforcement agency that 
reasonably believes that the fi nancial exploita-
tion of a vulnerable adult has occurred or may 
occur, to refuse to conduct any transaction that 
requires the dispersal of moneys in the account of 
a vulnerable adult or moneys held for the ben-
efi t of such adult. The legislation also authorizes 
a banking organization to provide access to or 
copies of historical records or recent transactions 
relevant to suspected fi nancial exploitation of a 
vulnerable adult to law enforcement agencies and 
social service offi cials responsible for administer-
ing the provisions of this article. The term fi nan-
cial exploitation of an adult is as defi ned in Social 
Services Law section 473. The bill passed the 
Senate on June 12, 2014, and was referred to the 
Assembly Banks Committee.

• Senate Bill 7177 (same as A8777-A): The purpose 
of this bill is to amend the Penal Law to state that, 
“it is no defense to a prosecution for larceny that 
the defendant obtained consent to take, withhold, 
or obtain property, where such consent was ob-
tained from a person who the defendant knew or 
had reason to know was mentally disabled” and 
defi nes “mentally disabled.” The bill passed the 
Senate on June 12, 2014, and was referred to the 
Assembly Codes Committee.

• Senate Bill 7178 (same as A8779): This bill’s 
purpose is to add elderly witnesses, age 75 years 
or older, to the category of witnesses who may be 
eligible to be examined conditionally, pursuant 
to Article 660 of the Criminal Procedure Law, in 
order that such testimony may be received into 
evidence at subsequent proceedings in or related 
to the action. The bill passed the Senate on June 
10, 2014, and was referred to the Assembly Codes 
Committee.

• Senate Bill 7179 (same as A8778): The purpose of 
this bill is to allow a prosecutor to obtain medical 
records, without a privilege waiver, with a sub-
poena, based upon a showing that the patient suf-
fers from a medical disability, and that the patient 
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Its economic and personal 
tolls are dramatic. According 
to the Elder Justice Roadmap 
Project (the “Project”) which 
was funded by the U.S. 
Departments of Justice and 
Health & Human Services, 
elder abuse costs “many bil-
lions of dollars a year”; it 
triples the risk of premature 
death, and the medical costs 
incident to abuse are in the 
billions.7 

The highest priority cited 
by the Project as critical to understanding and reducing 
elder abuse is awareness; elder law courses that devote 
signifi cant time to teaching law students about elder 
abuse, and how to identify signs of elder abuse, will en-
hance aspiring attorneys’ awareness of this ever-grow-
ing problem among an ever-growing population—a 
population that they may be representing some day in 
contexts that might not ordinarily be seen as provid-
ing a window into the problem; for instance, during 
the course of estate planning for an elderly client, a 
properly trained attorney can ask questions that might 
reveal undue infl uence and emotional abuse. The key, 
of course, is training and, while more law schools are 
offering “elder law” curricula, courses that purport to 
teach skills that are necessary to represent individual 
clients in handling the issues of their daily lives must 
also teach students how to interview and screen elderly 
clients for any hint of abuse.

There was a time when domestic violence and 
child abuse were not part of legal curricula. Now, law 
schools have entire concentration areas with seminars 
and clinics devoted to those issues. We need to do the 
same for elder abuse, a problem that will grow, not 
diminish, as our population lives longer and depends 
on caretaking by others. Students are galvanized 
around domestic violence and child abuse issues—they 
are drawn to the pertinent courses and clinics based 
on their desire to help innocent victims. The time has 
come, and the opportunity exists, for law schools to 
convey to students that large numbers of the elderly 
population are also innocent victims. Students who are 
drawn to family law, criminal law, domestic law, chil-
dren’s law and other “human interest” areas of law will 
be equally drawn to elder law and elder abuse if law 
schools help them understand that “elder law” need 
not only be about topics like Medicaid, estate planning, 

The Elder Law Journal 
of the University of Illinois 
College of Law recently 
published an article entitled 
“A Call to Action on Elder 
Law Education: An Assess-
ment and Recommendations 
Based On a National Survey” 
(“the Survey”).1 The authors 
surveyed approximately 
270 elder law attorneys to 
determine “how to prepare 
lawyers for elder law prac-
tice and how to ensure that 
those currently practicing in 
the fi eld have the training they need to provide high-
quality legal services to the clients.”2 They concluded 
that “elder law is a growth fi eld”; that “there is a need 
for elder-law specifi c education” in law schools and 
continuing legal education programs; and that all law 
schools should offer clinical and doctrinal elder law 
courses to J.D. students.3 

The majority of the survey group indicated that 
their practices focused on what could be characterized 
as “practical” matters—advanced directives, Med-
icaid coverage, estate planning, Medicaid planning, 
guardianship and end-of-life issues. But, even though 
only slightly more than half the group dealt with elder 
abuse in their practices, elder abuse and ethics were 
the two subjects that practitioners most thought should 
be taught in CLE courses.4

It is this need for elder abuse training for pro-
spective and current lawyers to which this article is 
addressed. 

The statistics concerning elder abuse are terrify-
ing: More than 1 in 10 Americans age 60 and above are 
the known victims of elder abuse, but the rate is much 
higher, as only 1 in 24 cases are reported.5 Elder abuse 
is defi ned as:

• Physical, sexual or psychological abuse, as well 
as neglect, abandonment and fi nancial exploita-
tion of an older person,

• That occurs in any setting (home, community or 
facility),

• Either in a relationship where there is an expec-
tation of trust and/or when an older person is 
targeted based on age or disability.6

Heeding the Call: Response to National Survey on 
Elder Law Education
By Joy Solomon and Meredith Feinman
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and guardianship—topics to which law students often 
cannot personally relate. Students need to be taught 
that elder law also includes the area of elder abuse, 
which can be quite personal—possibly affecting their 
own or their friends’ older family members. 

One of the striking fi ndings of the Survey was that 
“the ability to help people” was cited as the most satis-
fying aspect of elder law for practitioners in that fi eld. 
Raising the awareness of law students to the tragedy of 
elder abuse may well stimulate those who see law as 
an opportunity to help people pursue opportunities to 
advocate for the elderly. Toward that end, law schools 
should be encouraged to partner with community 
organizations that provide legal and social assistance 
to the elderly. For instance, Brooklyn Law School 
launched an Elder Rights Clinic in 2013 in partnership 
with the Harry and Jeanette Weinberg Center for Elder 
Abuse Prevention at the Hebrew Home at Riverdale 
and the South Brooklyn Legal Services Elderlaw Proj-
ect. Students in the clinic manage a caseload directly 
representing older adults in housing court, and also 
complete a policy or advocacy related project address-
ing issues such as ethics, privacy rights, consent to 
sexual activity, or access to justice. Students also attend 
a weekly seminar that addresses foundational legal 
concepts in defending the rights of older adults across 
the spectrum of potential legal issues. By framing this 
clinic as an immersion in elder rights, there is a critical 
shift in the way students view and experience the fi eld 
and their responsibilities and opportunities as future 
elder law practitioners. 

At the same time that it is imperative for law 
schools to teach students about the facts of elder abuse, 
and how to interview older clients to screen for signs 
of abuse, there is also a need for CLE programmers to 
increase their elder law courses in general and to make 
the issue of abuse a component of such courses. The 
need for such continuing education was identifi ed by 
respondents to the Survey who also called for pertinent 
ethics education because, as two respondents said
“[e]thics are so lacking it is beyond belief” and “[t]he 
one thing that gives me the most concern is the lack of 
ethics and how many lawyers prey on the elderly.”8

The mission of the Weinberg Center for Elder 
Abuse Prevention at the Hebrew Home at Riverdale 
is to provide emergency shelter for victims of elder 
abuse and to enhance public awareness and knowledge 
about elder abuse. The Center has devoted signifi cant 
resources to identify and train many categories of per-
sons who interact regularly with vulnerable seniors, so 
that they have the tools necessary to see and hear signs 
of physical and emotional abuse. It is critical that more 
law schools and CLE providers join this effort by incor-
porating such training into their elder law curricula.
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efi t eligibility.8 This combination of features has made 
the reverse mortgage an important and popular elder 
law and estate planning tool. Indeed, given the right cir-
cumstances, a reverse mortgage can be a real life-saver 
for senior homeowners who are “house rich and cash 
poor,” allowing them to stay in their homes and enjoy a 
better standard of living in their golden years.  

Of course, no planning tool is right for every per-
son or every situation, and reverse mortgages are not 
without their controversy and potential problems. For 
one thing, reverse mortgage closing costs are generally 
higher than those for forward mortgages. There is also 
the ongoing concern of potentially predatory lending 
practices, and of injudicious loans being taken out by 
borrowers who don’t fully understand what they’re 
getting themselves into, despite safeguards that include 
specialized training for those offering the loans and 
mandatory counseling for those thinking about get-
ting the loans. One such latent disaster that had been 
lurking in the background of every reverse mortgage, 
which most seniors apparently did not realize, was how 
the loan’s due-on-death clause affected non-borrower 
spouses living in the home. 

In a reverse mortgage, upon the borrower’s death, 
the lender can foreclose and recoup the unpaid princi-
pal and interest that has accumulated. But what hap-
pens in those situations where one spouse is the bor-
rower, the other spouse is not, and the spouse listed on 
the mortgage has died? In the past, the surviving non-
borrower spouse often was surprised to learn that he or 
she was being foreclosed upon and subject to eviction.

Of course, for this issue to even arise, one spouse 
would have to be left off the reverse mortgage. Why 
would that happen? In some cases, the house had 
always been in only one spouse’s name. In others, one 
spouse was under age 62. In the vast majority of cases, 
however, the answer comes down to the three usual 
suspects: ignorance, short-sightedness, and (the most 
common culprit of all) greed. The amount that can be 
borrowed with a reverse mortgage depends on a num-
ber of factors, including the age of the youngest borrow-
er. If one spouse is considerably younger than the other, 
less money could be borrowed if the younger spouse is 
included on the loan. Because of this, mortgage brokers 
often advised homeowners to quitclaim the property to 
the older spouse and leave the younger spouse off the 
mortgage in order to increase the amount of the loan. 
The younger spouses often had the mistaken belief that 

It’s a sign of the times 
that even the man who once 
played the young rebel biker 
known as The Fonz now 
has gray hair and makes 
TV commercials hawking 
reverse mortgages.1 Besides 
highlighting the fact that 
baby boomers are—let’s 
face it—getting old, it is an 
indication of just how big 
the reverse mortgage busi-
ness has become. After all, 
nearly a million reverse mortgages,2 totaling $140 bil-
lion,3 have been issued since the program began about 
fourteen years ago. 

I. Reverse Mortgages: A Primer
Reverse mortgages were fi rst introduced in the late 

1980s as a way for seniors age 62 and older to access 
the equity in their homes.4 The loans are available for 
single family homes and owner-occupied two- to four-
family homes, condominiums or Planned Unit Devel-
opments (PUDs). Signifi cantly, coops, as well as mobile 
homes, are generally not eligible for reverse mortgages.

By far the most common type of reverse mortgage 
is the Home Equity Conversion Mortgage (HECM), ac-
counting for some 90% of the reverse mortgages in the 
U.S.5 The money from these loans, which are available 
in all 50 states as well as the District of Columbia and 
Puerto Rico, can be used for any purpose. HECMs are 
written by private lenders and federally insured by 
the Department of Housing and Urban Development 
(HUD).6

Unlike a regular (“forward”) mortgage, a reverse 
mortgage does not require a borrower to have good 
credit or a suffi cient source of income to qualify; about 
the only requirement is that all borrowers must be at 
least 62 years old. Furthermore, there are no monthly 
mortgage payments on a reverse mortgage. The loan 
does not become due and payable until the loan’s bor-
rowers7 have died, moved out of the house, or sold it. 
Reverse mortgages are nonrecourse loans, meaning that 
no matter how large the loan balance becomes, neither 
the borrower nor his or her estate will ever owe more 
than the property is worth, and that the lender’s only 
remedy is to foreclose and sell the property. More-
over, the proceeds of a reverse mortgage are, generally 
speaking, tax free and do not hinder government ben-

HUD’s New Regulations, Passed in the Wake of
Bennett v. Donovan, Offer Protections for
Non-Borrower Spouses in Reverse Mortgage Situations 
By Jim D. Sarlis
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provides that the homeowner’s obli-
gation to satisfy the loan obligation is 
deferred until the homeowner’s death 
[or] the sale of the home.… [T]he term 
“homeowner” includes the spouse of the 
homeowner.11

Critical to the court’s analysis was how the Fed-
eral Statute plainly uses the term “homeowner”—not 
a more restrictive term, such as “mortgagor” or “bor-
rower”—and it expressly states that the word “home-
owner” clearly and unequivocally includes the home-
owner’s spouse. 

Yet, despite this plain language, HUD issued more 
narrowly worded regulations that failed to protect non-
borrower spouses. The relevant regulation, 24 C.F.R. § 
206.27 (the “Regulation”), requires an HECM mortgage 
to state that:

[the] mortgage balance will be due 
and payable in full if a mortgagor 
dies and the property is not the prin-
cipal residence of at least one surviving 
mortgagor.12

In summary, the Regulation’s use of the term “mortgag-
or” is impermissibly at odds with the more expansive 
term “homeowner” that appears in the Federal Statute. 

The plaintiffs argued that they were not required 
to repay the loan upon the death of their spouses, and 
were protected from foreclosure. The court agreed, 
and determined that HUD violated the Federal Statute 
when it insured the reverse mortgages of the plaintiffs’ 
spouses pursuant to the agency’s Regulation, which 
permitted the loan obligations to come due upon the 
borrowers’ death, even if the borrowers’ spouses were 
still alive. The court also found, however, that it did not 
have the authority to require HUD to take any particu-
lar action to remedy its error, and sent the matter back 
to HUD to correct the problem. As the Court put it:
“[T]his Court has no choice but to ‘identify the legal er-
ror’ and then ‘remand to the agency.’”13

When the Bennett decision fi rst came out, it was 
unclear how, exactly, HUD would remedy this. There 
was speculation, at the time, that the FHA could face 
huge losses as a result of the court’s decision because 
younger spouses who weren’t on the mortgages would 
be able to live in the homes and possibly even receive 
payments under the reverse mortgage. Now that the 
new regulations have come out, however, they provide 
three levels of clarifi cation: They state the protections 
afforded the non-borrower spouse, they lay out the 
terms and conditions applicable to these protections, 
and they set forth guidelines for all future reverse mort-
gage loans.

they would be able to remain in the home after the bor-
rower spouse died. Instead, once the borrower died, the 
surviving non-borrower spouse was often shocked to 
learn that if the loan was not then repaid immediately, 
the lender would foreclose on the property. This dire 
result was possible because, under the literal terms of 
these mortgages, the lender could demand immediate 
payment on the loan if a borrower dies and the prop-
erty is not the principal residence of at least one surviv-
ing borrower.

II. The Landmark Case of Bennett v. Donovan
Bennett et al. v. Donovan9 addressed this issue. The 

case began in 2011 and went through a couple of rounds 
of preliminary litigation10 prior to coming before the 
U.S. District Court for the District of Columbia which, 
on September 30, 2013, rendered the landmark deci-
sion that is now in the process of affecting the reverse 
mortgage industry and the lives of thousands of reverse 
mortgage customers. 

The lead plaintiff in the case, Robert Bennett, was a 
recent widower who lived in his home since 1975. Only 
a month after his wife took out a reverse mortgage, she 
died. This triggered the loan to become accelerated and, 
to his shock and surprise, he was facing foreclosure 
and, ultimately, eviction. He and the other plaintiffs 
were like so many others who got a reverse mortgage in 
the pre-Bennett lending environment where prospective 
borrower spouses with an age disparity were often ad-
vised to convey the property to the older spouse so that 
the maximum amount of fi nancing could be obtained: 
they were not on title, they were not the borrowers, and 
they were not even mentioned on the mortgage docu-
ments. They were, in short, non-borrower spouses, and 
they were afforded no protection once their borrower 
spouses died.

The Bennett case changed all that, fi nding that it 
was a violation of federal law for the non-borrower 
spouse to face acceleration of the loan and foreclosure 
upon the borrower spouse’s death. The key to the Ben-
nett court’s analysis was the specifi c wording of the rel-
evant laws. Keep in mind that, to encourage lenders to 
lend money on reverse mortgages which involved some 
risk because of their non-recourse nature, HUD would 
insure the loans. But hand in hand with that directive 
was the concern, in the creation of the Home Equity 
Conversion Mortgage (HECM), to protect the elderly 
borrowers from foreclosure. This is refl ected in the very 
name of the relevant federal statute, 12 U.S.C. § 1715z20 
(the “Federal Statute”), which is entitled “Safeguard to 
Prevent Displacement of Homeowner,” and which goes 
on to state in plain language that HUD:

may not insure a home equity conver-
sion mortgage…unless such mortgage 
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IV. Conclusion
In summary, the following should be noted regard-

ing the new HUD guidelines:

1. They apply prospectively only (i.e., as of the 
effective date of August 4, 2014), and thus have 
no effect upon HECM loans made before that 
date. The position taken by HUD is that, as to 
HECM loans closed prior to the effective date, 
the FHA has no authority to alter the existing 
contracts that govern such loans. This heightens 
the signifi cance of the pending case of Plunkett 
v. Donovan,16 which is also in the U.S. District 
Court for the District of Columbia, and address-
es such loans and the protections being sought 
for those non-borrower spouses as well. 

2. They require the non-borrower spouse to, 
among other things, establish legal ownership 
or another ongoing legal right to remain in the 
home securing the HECM loan within 90 days of 
the death of the last surviving HECM borrower, 
and to undertake responsibility for meeting all 
of the obligations of the HECM described in the 
loan documents. Moreover, it permits servicers 
to declare the loan immediately due and pay-
able (and thereby bring to an immediate end 
the deferral period and non-borrower spouse 
safeguards) if and when those and other speci-
fi ed requirements are not met.

3. They make it clear that HECM loans are not 
assumable during the deferral period and that, 
therefore, any otherwise available proceeds 
under the HECM loan will not be payable to 
the non-borrower spouse (even though the loan 
continues to accrue interest during the deferral 
period). 

4. They establish new, as well as ongoing, certifi ca-
tion requirements for both the HECM borrow-
ers and their non-borrower spouses, and new 
counseling and servicer requirements. They also 
specify their content.

While major steps have been put into place, there is 
much more on the horizon. HUD will be submitting the 
new rules to the Federal Register, where they will be 
open for public comment. New model loan documenta-
tion must be created and refi ned to refl ect these new 
rules. The rules are new and their implementation is 
just beginning. The Plunkett case, which addresses some 
unresolved related issues, is still pending. The pending 
foreclosures, and other lawsuits that can reasonably 
be anticipated, will lead to collateral rulings that could 
further shape the landscape here. This is, therefore, an 
issue that will very likely be evolving in the coming 
months. 

III. The New HUD Rules
In response to the Bennett case, on April 25, 2014, 

HUD issued Mortgage Letter 2014-07,14 implementing 
new regulations that afford some protection for non-
borrower spouses in reverse mortgage situations for 
loans originated on or after its effective date of August 
4, 2014.15 

Under these new rules, a non-borrower spouse who 
survives the borrower can now remain in the residence, 
subject to the reverse mortgage, and be eligible for a 
deferral of the mortgage’s repayment and acceleration, 
so long as the following two-prong test is satisfi ed:

First, the non-borrower spouse must:

a. Establish legal ownership or occupancy of the 
property within 90 days of the death of the bor-
rower (by deed, court order, etc.), and

b. Continue to fulfi ll obligations of the borrower 
(pay taxes, mortgage insurance premiums and 
hazard insurance) under the mortgage.

Second, the non-borrower spouse must satisfy all of 
the following conditions after the borrower’s death:

a. The non-borrower spouse was married to the 
borrower at the time the loan closed, and for the 
remainder of the borrower’s life.

b. The non-borrower spouse was disclosed to the 
lender as a non-borrower spouse.

c. The non-borrower spouse has occupied and will 
continue to occupy the premises as his or her 
principal residence.

If the above criteria are met, the lender may not 
seek repayment in full of the loan until the end of the 
deferment period. The deferment period will continue 
so long as the non-borrower spouse is alive and con-
tinues to meet the above requirements. Note that the 
nonassumable nature of the HECM loan prevents the 
non-borrower spouse from receiving any unused por-
tion of the mortgage. Furthermore, while in deferral, (1) 
the mortgage will continue to accrue interest; (2) mort-
gage insurance premiums will continue to be remitted; 
(3) servicing fees may be collected by the lender.

Not surprisingly, marital status has acquired a 
whole new prominence in the loan process. At incep-
tion, borrowers must now sign an affi davit certifying 
their marital status. During the life of the loan, they 
must now also submit such an affi davit annually. At 
closing, both the borrower and non-borrower spouse 
must not only certify their marital status, but also re-
ceive disclosures explaining how marital status relates 
to the loan. Similarly, the importance of marital status 
will be emphasized during the loan counseling that 
must be attended by both the borrower and non-bor-
rower spouse as a prerequisite for loan approval. 
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end of the calendar month in which it is received; the borrower 
could then lose eligibility for a particular public program if total 
liquid assets exceed what that government program allows. 
See, e.g., Reverse Mortgages: A Lawyer’s Guide, American Bar 
Association, 1997. 

9. 2013 WL 5442154 (D.D.C. Sept. 30, 2013).

10. The District Court had dismissed plaintiffs’ case for lack of 
standing, see Bennett v. Donovan, 797 F. Supp. 2d 69 (D.D.C. 
2011); the Court of Appeals reversed, see Bennett v. Donovan, 703 
F.3d 582 (D.C. Cir. 2013). The parties then fi led cross motions for 
summary judgment, whereupon plaintiffs’ motion was granted 
while defendant’s motion was denied. It was this Memorandum 
Decision rendered September 30, 2013 that is the subject of this 
article.

11. 12 U.S.C. § 1715z20(j) (emphasis added).

12. 24 C.F.R. § 206.27(c)(1) (emphasis added).

13. Bennett, supra, at p. 14 of Memorandum Decision dated 
September 30, 2013, Ellen Segal Huvelle, U.S. District Judge, 
citing N. Air Cargo v. U.S. Postal Serv., 674 F.3d 852, 861 (D.C. Cir. 
2012).

14. HUD’s Mortgage Letter 2014-07 can be viewed at http://portal.
hud.gov/hudportal/documents/huddoc?id=1407ml.pdf.

15. For loans dated prior to August 04, 2014, HUD takes the 
position that it is unable to alter existing contracts of law. That 
is the subject of a different case, Plunkett v. Donovan, currently 
pending before the U.S. District Court for the District of 
Columbia. See also note 16, below, and accompanying text.

16. Case Number 1:2014cv00326.
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Endnotes
1. The Fonz a/k/a Fonzie (full name: Arthur Fonzarelli) was, 

of course, the iconic cool, leather-jacket-wearing, motorcycle-
riding character played by actor Henry Winkler on Happy Days, 
the popular television series set in the 1950s that ran from 1974 
to 1984. Mr. Winkler now appears on One Reverse Mortgage TV 
ads.

2. National Reverse Mortgage Lenders Association industry 
statistics as of July 3, 2014 for fi scal years 1990-2014. See http://
nrmlaonline.org/rms/statistics/default.aspx?article_id=601. 

3. Total in outstanding FHA-insured reverse mortgage loans, as 
per the FHA’s 2012 fi nancial statement. Villarreal, Pamela, “The 
Ups and Downs of Reverse Mortgages,” May 29, 2013, National 
Center for Policy Analysis. See http://www.ncpa.org/pub/
ib121.

4. The Home Equity Conversion Mortgage (HECM) was 
authorized by Housing and Community Development Act of 
1987, Sec. 417, Pub.L. 100242, 101 STAT. 1908, amending the 
National Housing Act, Pub.L. 73479, 48 STAT. 1246 (12 U.S.C. 
1715z20), adding Sec. 255, authorizing elderly homeowners to 
borrow against the equity in their homes. The regulations for 
the HECM program were established as part 206 of title 24 of 
the Code of Federal Regulations (June 9, 1989, 54 FR 24833).

5. Initially, there were four types of reverse mortgages. Aside 
from the HECM, there was the Federal National Mortgage 
Association (FNMA or Fannie Mae) conventional reverse 
mortgage, which was discontinued several years ago, the public 
sector reverse mortgage, and the proprietary reverse mortgage; 
the latter three programs combined account for only a very 
small fraction of all reverse mortgages.

6. A good general discussion of reverse mortgages can be found 
at Somekh, Lori R., “Reverse Mortgages: Dispelling the Myths,” 
NYSBA Elder and Special Needs Law Journal, Summer 2013, Vol. 
23, No. 3, p. 29. 

7. The use of the term “borrower”—referring, strictly speaking, to 
the mortgagor only—was literally true up until the events that 
are the subject of this article.

8. By the same token, the interest that is accumulating on the loan 
is not tax deductible on an ongoing basis, although it would 
be deductible when paid upon the loan’s repayment at the 
end. Furthermore, although monthly payments received by a 
borrower do not count to disqualify him or her for government 
benefi ts, loan advances will be counted as “liquid assets” if the 
money is kept in an account (savings, checking, etc.) past the 
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that the State had a claim for medical services provided 
and would not likely be successful in arguing “good 
faith” because of unawareness that such a claim existed.

The State can only recover from the estate of 
the Medicaid recipient for medical expenses paid 
for a person who is age 55 or older or permanently 
institutionalized.8 

Recovery can be had from the Medicaid recipient’s 
estate only if there is no surviving spouse or a child 
who is under the age of 21, certifi ed blind or disabled.9 
What if there are other benefi ciaries of the estate who 
do not fi t into the foregoing categories or what if there 
is a surviving disabled child but she is completely dis-
inherited? Can the State recover from the estate or that 
part of the estate not going to a spouse or minor, blind 
or disabled child? For two opposing points of view, see 
Matter of Burstein10 and Matter of Samuelson.11

Personal injury proceeds may be recovered against 
the estate even if there is a surviving spouse, minor, dis-
abled or blind child.12 

B. Recovery Against Spouse and the Estate of 
the Spouse of a Medicaid Recipient

A community spouse is liable for the Medicaid 
recipient spouse’s support if said spouse has suffi cient 
resources.13 Thus, if the community spouse has more 
assets than the Minimum Community Spouse Resource 
Allowance (CSRA) and signs a spousal refusal, the 
State may seek recovery from that spouse for the cost 
of the Medicaid recipient spouse’s medical expenses. 
The spouse may transfer assets one month after the ap-
proval of Medicaid for the institutionalized spouse.14 
However, this action may not insulate the community 
spouse from a lawsuit.15 You should also be mindful of 
the Debtor Creditor Law if a transfer by the community 
spouse is being contemplated.

To recover against the community spouse’s estate, 
said spouse must have had suffi cient resources to sup-
port the Medicaid recipient.16 A spouse is only liable for 
support (and only for medical services) provided before 
his death.17 

The State must make a claim within six (6) years of 
a fi duciary being appointed.18 Furthermore, the State 
may only recover the cost of services provided within 
ten (10) years of the Medicaid recipient’s death.19 

C. Medicaid Liens
A lien cannot be placed upon the personal residence 

of an individual who is residing in that residence. Thus, 
no lien can be placed upon the personal residence of an 

Since 1993, states have been required to seek recov-
ery for Medicaid medical expenses where possible, and 
New York State seems to be becoming more aggressive 
in seeking such recovery. Many of our clients have re-
ceived letters from the State of New York Offi ce of the 
Medicaid Inspector General. It is important for us to 
understand what the rules are concerning recovery so 
that we can advise our clients properly.

The State is a preferred creditor when it provides 
medical services.1 In general, that means that the State 
must be paid before any other creditors unless that 
creditor has a prior specifi c lien.2 

The State may always recover incorrectly paid 
Medicaid. Incorrectly paid Medicaid may be recovered 
even where the agency made the mistake.3 However, in 
SSI related cases, the recovery is limited to the amount 
of the recipient’s excess resources. Recovery cannot ex-
ceed the amount of medical expenses paid.4

A. Recovery Against the Medicaid Recipient’s 
Estate

In 2011, New York State passed an expanded estate 
recovery statute, which would have allowed recovery 
against such things as life estates, revocable trusts, an-
nuities and joint property. However, this controversial 
statute was repealed in 2012 and we have gone back to 
the traditional way in which New York has defi ned an 
estate, which is as follows:

…[T]he term “estate” means all real 
and personal property and other assets 
included within the individual’s estate 
and passing under the terms of a valid 
will or by intestacy.5 

Federal law still allows states to expand their defi -
nitions of an estate to include property and assets other 
than one’s probate or intestate estate.6 Thus, it is pos-
sible that we could see expanded estate recovery again. 
However, for now, political and practical concerns seem 
to have made New York abandon its attempts at expan-
sion of estate recovery.

As noted above, the State is a preferred creditor 
when it provides medical services. Executors would be 
well advised to make sure that the State is paid when 
Medicaid has been provided to the decedent. There is 
a statute that protects an executor from being person-
ally liable for creditor claims seven (7) months from the 
date of the Letters Testamentary. However, the executor 
must have acted in good faith to pay the estate’s credi-
tors.7 Where the decedent has received Medicaid, the 
executor probably cannot argue that he was not aware 

Medicaid Recoveries, Liens and Strategies
By Michael L. Pfeifer



38 NYSBA  Elder and Special Needs Law Journal  |  Fall 2014  |  Vol. 24  |  No. 4        

attorney by registered mail.30 The notice must also be 
fi led with the relevant County Clerk.31 

For now, the personal injury lien is limited to the 
amount of the proceeds that compensate the individual 
for medical costs and does not attach to damages for 
pain and suffering, lost wages or loss of future earn-
ings.32 However, changes were made to the Social Secu-
rity Act that were effective as of October 1, 2016. “[T]he 
legislation makes changes to sections 1902(a)(25), 1912 
and 1917. The changes give states the ability to recover 
costs from the full amount of a benefi ciary’s liability 
settlement, instead of only the portion of the settlement 
designated for medical expenses, and it establishes an 
option for states to place liens against Medicaid benefi -
ciaries’ liability settlement.”33 

The above limitations do not apply to a Medicaid 
recovery against an estate34 or to public assistance 
funds in general.35 There is an exception for wrongful 
death proceeds because the purpose of such a claim is 
to compensate decedent’s distributees for their pecuni-
ary injuries.36 

The personal injury lien must be satisfi ed prior to 
funding a Supplemental Needs Trust.37 

D. Other Considerations
If one has long-term care insurance under the 

partnership program, has met the minimum duration 
requirement of the policy and applies for Medicaid 
Extended Coverage (MEC), some or all of the Medicaid 
recipient’s assets will be protected.38 

The State cannot recover reparations paid to special 
populations.39 

If a claim is made against a Medicaid recipient, 
she may be able to claim an undue hardship.40 “Undue 
hardship is not considered to exist based on the inabili-
ty of the benefi ciaries to maintain a pre-existing lifestyle 
or when the alleged hardship is the result of Medicaid 
or estate planning methods involving divestiture of 
assets.”41 

E. Tips on Negotiating Medicaid Claims
In order to successfully negotiate claims due to the 

receipt of Medicaid, one must be thoroughly familiar 
with the law and the legal limitations on claims. 

You should review the Claim Detail Report (NYC) 
or Assistance Statement & Claim (Nassau County). You 
should also consider whether undue hardship can be 
claimed. Are there any other circumstances that should 
be considered? For instance, if the non-institutional 
spouse is paying for an assisted living facility, recovery 
may deprive her of moneys she needs to stay in the as-
sisted living facility and she may be forced into a nurs-
ing home. In the long run, the State may lose money by 

individual who is receiving home care. However, a lien 
may be placed upon the personal residence of a person 
who is permanently institutionalized, except if one of 
the following is lawfully living in the residence:

1. a spouse;

2. a child who is under 21 or who is certifi ed as 
blind or permanently and totally disabled; or

3. a sibling who has an equity interest in the home 
and who resided in the home at least a year be-
fore the Medicaid recipient was institutionalized. 

Note that the relevant statute and regulation do 
not prevent a lien on a home that a caretaker child is 
occupying.20 

A lien also cannot be placed on the personal resi-
dence of an institutionalized Medicaid recipient, if she 
has a “subjective” intent to return home.21 (However, if 
there is no reasonable expectation that the Medicaid re-
cipient will actually return home, the Medicaid agency 
may commence a fair hearing in order to have a lien 
placed upon the home.)

No lien may be imposed for correctly paid Medic-
aid if the individual exhausted his benefi ts under a long 
term care insurance policy pursuant to the Partnership 
for Long Term Care up to the value of the benefi ts un-
der the policy.22 

The State cannot enforce its lien as long as a spouse 
or minor, blind or disabled child is living in the resi-
dence.23 It also cannot enforce its lien as long as a sib-
ling with an equity interest or a caretaker child resides 
in the home.24 A permanently institutionalized indi-
vidual must be given a reasonable time to transfer the 
residence to an exempt individual.25

With respect to personal injury and medical mal-
practice liens, the State has a lien to the extent that 
Medicaid services were provided for the injuries suf-
fered.26 However, no lien is permitted under the follow-
ing circumstances:

1. The action is against a residential care facility for 
injuries sustained by a Medicaid recipient.27 

2. When Medicaid was provided for school based 
medical care to which a disabled child is entitled 
pursuant to the Federal Individuals with Dis-
abilities Act.28 

3. For claims under the Workers’ Compensation 
Law or the Volunteer Fireman’s Benefi t Law.29 

The local agency must serve a notice of lien that 
contains information about the parties, the accident and 
the nature of the lien. The notice must be served upon 
the plaintiff, defendant, their respective attorneys, the 
insurance carrier, the Medicaid recipient and his or her 
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28. 02 OMM/ADM-3, 15.

29. SSL § 04-b; 02 OMM/ADM-3, 15.

30. SSL § 104-b 02 OMM/ADM-3, 16. 

31. SSL § 104-b(3); 02 OMM/ADM-3, 16.

32. Arkansas HHS v. Ahlborn, 547 U.S. 268 (2006); and Wos v. E.M.A., 
568 U.S. 2 __ (2013).  

33. CMCS Informational Bulletin, dated December 27, 
2013. The changes were originally supposed to go 
into effect on October 1, 2014; however, according to 
Elderlawanwers.com the changes were delayed until October 
1, 2016. See http://attorney.elderlawanswers.com/
congress-delays-anti-ahlborn-medicaid-lien-amendment-14572.

34. Matter of Heard, 79 A.D. 3d 74, 911 N.Y.S. 2d 534 (4th Dept. 2010).

35. Corridan v. Public Adm’r, N.Y.L.J., June 10, 2009, at 110. 
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making a recovery. There may be other equitable cir-
cumstances that the State will take into consideration.

In the right circumstances you might also request 
that the recovery be paid in installment payments. Or 
you might ask for deferral of payment, for instance in 
a case where a house would have to be sold in order 
to pay the recovery. Always obtain a release for your 
payment.

Conclusion
The prevention of recovery from the community 

spouse or the estates of the Medicaid recipient or the 
Medicaid recipient’s spouse is an important part of 
Medicaid planning. Hopefully this article will be of help 
in assisting you to do such planning.
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sign of potential future confl ict. I was always reluctant 
to reject an appointment, but at times the money is sim-
ply not worth the aggravation.

If a case is deeply problematic at the outset, con-
sider rejecting that appointment, because failure is pro-
grammed into the DNA of the case. Yet why did I ac-
cept the appointment in “Joseph” where, besides death 
threats, one child is relentlessly litigious?

On a different track, I have found that many (trial) 
lawyers make promises to the families to induce the 
parents to sign a general release and they leave it to 
the guardianship attorney to redeem those promises. 
If the promises can’t be redeemed, whom do you think 
the family blames…the attorney who obtained a seven 
(7) fi gure settlement or the guardianship attorney who 
can’t deliver. In the fi rst place, the family may resent 
the appointment of a professional co-guardian; it will 
only get worse if they fail to obtain what they want at 
the very beginning of the guardianship. Measuring the 
degree of hostility at that point is diffi cult; you don’t 
know these people. The same is true for managing ex-
pectations. We bring a middle class mindset to families 
who have no experience making these decisions. Can 
the guardianship afford a top-of-the-line Lexus rather 
than a Camry? Will the judge balk? Will the family 
even understand that it is the child’s money, not family 
money?

In fairness to the families of child tort victims, 
many have endured considerable hardship as a result 
of their child’s disability. With a seriously disabled 
child, the parents are often in confl ict over the mother’s 
focus on the child. The mother becomes the rescuer, 
and the father resents being sidelined. It is not uncom-
mon to see a divorce result, even if the “divorce” is sim-
ply the father walking away.

When the recovery arrives, the family, whatever 
its confi guration, has endured fi nancial hardship for 
years. There is a tremendous amount of pent up de-
mand. In the case I call “Charles” promises were made 
to Charles’s two sisters by Charles’s mother that their 
ship would come in with Charles’s recovery. It was a 
big case, and the monthly house-support was gener-
ous. The care manager and I actually did an audit of 
the receipts on cash purchases and there was a big dis-
crepancy. One daughter admitted sending money to her 

When accepting an ap-
pointment as guardian, we 
often don’t know what we 
are getting into. I suppose it 
is not unlike courtship and 
marriage; while courting 
(we hope) one is on his or 
her best behavior, something 
that may not survive the 
wedding. As my wife says 
(referring to someone other 
than me), “When I married 
Mr. Right, I didn’t realize his 
fi rst name was Always.”

Attempts at humor to one side, your willingness 
to accept an appointment may be predicated on a posi-
tive assessment of an IP, or his/her family. Even if it is 
a “big” case, you might reconsider if the family or the 
IP presents management problems. I have had several 
unpleasant surprises with incapacitated persons and 
their families. I also had one appointment where death 
threats were made, an even more unpleasant surprise.

One underlying theme of this article is to explore 
some (not all) typical problems that a guardian may 
face. 

When I started this article, I had two recent cases 
in mind. As I dug into the article, a number of prob-
lematic cases resurfaced and those cases were, actually, 
far more diffi cult to handle than the fi rst two. One 
pedagogical point here is case selection; if the case is 
problematic early, it will likely get worse, not better. 

Another blinking red light is constant phone calls. 
Incessant, repetitive phone calls, followed by the 
“when” question. When will the judge sign the order…
in one case, four calls a day. Or if the caller is the IP, as 
“Julia” was, repeating answers to her repetitive ques-
tions, until I found a way to say “good bye.” Why did 
I take those assignments? Over confi dence, or hubris 
certainly. 

Another sign of trouble comes with the agendas 
of the families. If the case is a child case and is sizable 
enough, you can anticipate a request for a home, a car 
and a stipend for the mother. The court may approve 
all three, although not necessarily at once. But, if the 
home the family desires has six bedrooms and four 
baths it is surely a sign of grandiosity and as well a 

Guardianship News:
Some Problems Facing Guardians
By Robert Kruger
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became defensive because of concern about offending 
OCA. I heard judges say so. Consequently, the notion 
that a judge might protect his or her guardian was 
compromised.

I saw it personally when I was surcharged for 
responding to a crisis by releasing funds to buy food 
for the family. Although the surcharge was reversed 
by the Appellate Division, I felt that no judge from the 
preceding era would have done that. And yet judges 
complain about the diffi culty in fi nding attorneys to ac-
cept appointments; allowing attorneys to be abused is 
no way to win friends.

I have avoided offering solutions, because solu-
tions are facile; change in attitude evolves, it cannot 
be compelled. I have also avoided naming judges or 
designating counties where problems exist, to avoid 
over-personalizing the anecdotes or the examples. 
Nevertheless, the anecdotes are true. I merely changed 
(or avoided) names.

I can be reached at rk@robertkrugerlaw.com or 
(212) 732-5556.

Endnote
1. Of course, this remark assumes that such treatment is wrong. 

Since the guardian was trusted enough to be appointed, one 
would think that the complainant has the burden of proof. Not 
often enough.
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boyfriend, who was a guest of the state at Auburn State 
Prison on a manslaughter conviction.

The trial lawyers had represented the family as the 
“salt of the earth.” They may have been, but Charles’s 
mother, a very decent woman, never quite understood 
that Charles’s recovery was for Charles. It was not 
“family” money, yet she made these promises to her 
two daughters, intending no harm. Had I known what 
was coming, I would have been much tougher at the 
outset. My mistake was being too responsive in the be-
ginning. It made it harder, later, when I toughened up.

* * *

I have, in my notes, another three (3) matters with 
management problems. Rather than recite anecdotes 
of family dysfunction, accompanied by a saccharine 
caveat…. Beware! I want to change focus to the Bench. 
Stories fi lter back to me about attorneys fending off 
families’ complaints in front of judges who treat them 
as strangers.1 If the Bench lacks insight into the role 
of a guardian, the guardian is undefended when the 
family alleges guardian misconduct. And, if a judge is 
concerned (afraid?) of criticism by OCA, the guardian 
is even more vulnerable.

I remember the time…from 1985 or so to approxi-
mately 2001…when guardianship judges protected 
their appointees. If you do this work it is inevitable that 
a disgruntled family member is going to indulge his or 
her hostility at some point. During this period, there 
was one judge only sitting in the counties in the Second 
Department. Those judges had a practical understand-
ing not only of the guardianship process, but of human 
nature as well. That is the culture that Judge Prudenti 
came from.

Before Judge Prudenti became Chief Administra-
tive Judge, the regulators at OCA manifested little 
interest, much less understanding, about guardianship, 
perceiving guardianship as patronage. The “regula-
tors” were invited to observe as court evaluators vis-
ited AIPs. Every one declined. They were ignorant and 
they were determined to remain so. 

Many guardianship judges were all too aware that 
the regulators were ignorant and hostile. Judges often 
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funeral, the three (3) other children brought this action 
seeking, inter alia, an order voiding the deed, requir-
ing the defendant to account for actions as agent for 
the three years before his mother’s death, requiring an 
accounting of the rent collected on the property and di-
recting monetary sanctions.

At trial, it was established that two of the plaintiff 
children were disabled, living in the home and paying 
$700 per month rent to defendant. He has also been 
receiving $1,475 per month from other tenants. The 
defendant did not record the deed because he was go-
ing through a divorce. He attempted to remove his 
mother’s brokerage account as agent but the brokerage 
fi rm did not allow it.

The Court held that: 1. the deed was null and void 
because the defendant did not accept the gift of the 
premises. He recorded the deed 6 years later when his 
mother was incapacitated; 2. The plaintiffs had no basis 
for an order directing the defendant to account. He had 
a fi duciary relationship with his mother, not his sib-
lings; and 3. There was no basis for monetary sanctions.

Ratner v. Juliano, 2014 NY Slip Op 50205 (Sup. Ct., 
Kings County, Feb. 17, 2014)

The Administrator d.b.n. of an Estate brought a 
discovery proceeding to determine the circumstances 
of certain fi nancial transactions involving the dece-
dent prior to his death. The Administrator alleged that 
the decedent sold certain real property while he was 
residing in a nursing home “with visible symptoms 
of diminished mental capacity” and that the sale of 
the real property and certain bank withdrawals were 
made against the interests of the decedent. The Court 
issued an order directing the purchaser, the purchas-
er’s daughter to whom she gifted the property after 
purchase, the loan company and JPMorgan Chase to 
appear. Discovery was then stayed pend ing a respon-
dent’s motion to dismiss the proceeding. The respon-
dent argued, inter alia, that the property was not a sub-
ject of the Estate proceeding as it was not owned by the 
decedent at the time of his death.

The Court denied respondent’s motion to dismiss 
the discovery proceeding. The Administrator’s allega-
tions were suffi cient justifi cation for the discovery to 
proceed without a showing of undue infl uence, inca-
pacity, or duress. 

In Re Estate of Lukele, 2014 WL 3405712 (Surr. Ct., 
New York County, July 10, 2014)

Validity of Pre-Death 
Transactions

Julius Gargani owned a 
cooperative apartment and 
bank accounts totaling ap-
proximately $165,000, nam-
ing his children and ex-wife 
as benefi ciaries in various 
amounts. His Will left the 
cooperative apartment to his 
2 children and his ex-wife in 
equal shares, and his Residu-
ary Estate, personal belong-
ings and personal savings accounts to Joan Conklin, his 
named Executor.

Prior to the decedent’s death, Joan Conklin and her 
daughter met with an attorney who discussed Medic-
aid planning involving the sale of the apartment. The 
attorney prepared a power of attorney naming Joan 
Conklin as attorney in fact. He brought the document to 
Mr. Gargani in the hospital for execution. Joan Conklin 
then sold the apartment, netting just over $125,000, and 
closed all the bank accounts. She titled all the assets to 
an account in Mr. Gargani’s sole name 2 weeks before 
Mr. Gargani died, including the accounts that were in 
trust for the children and ex-wife. As Executor she then 
distributed all the estate assets to herself as residuary 
benefi ciary.

Joan Conklin sought summary judgment on the 
fi ling of her accountings as executor and attorney in 
fact. The children, the ex-wife and the decedent’s sister 
(named successor executor and benefi ciary in the will) 
fi led objections to the accounting.

The Court denied summary judgment. The Execu-
tor’s actions raised issues of fact as to whether she 
“either acted under the instruction of the decedent 
or whether the acts were in the best interest of the 
decedent.”

Accounting in re Estate of Gargani, 2014 NY Slip Op 
50577 (Surr. Ct., Nassau County, Mar. 31, 2014)

Beatrice Juliano had 4 children. She executed a Will 
in 1995 leaving her estate to her children equally. By 
June, 2009, Ms. Juliano was in a nursing home recover-
ing from a stroke when defendant son arranged for her 
to sign a power of attorney appointing himself as agent. 
He then prepared a deed which she signed transfer-
ring her home to him. He recorded the deed six years 
later. On hearing of the house transfer at their mother’s 
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