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A Message from the Chair

Jury Duty—Or How | Spent
My Summer Vacation

In the 23 years that I've
been practicing, I've received
my fair share of jury notices.
Typically they have been un-
eventful—daily calls to the
phone number on the jury
summons, only to hear a mes-
sage that my number had not
been called and that I should
call back the next day.

One time—when I was a junior associate—it seemed
that things would be different. I was actually called to
court, and then was selected as part of a jury pool being
questioned in voir dire. After I answered some questions,
counsel for one of the parties looked me over and asked,
“You actually want to serve on this jury, don’t you?”
“Absolutely,” I said in all of my youthful enthusiasm,

“it would be a great experience for a litigator.” Moments
later, I was sent home.

So, when I was called for jury duty to the Daniel
Patrick Moynihan United States Courthouse in Manhat-
tan in mid-July, I fully expected my “service” to be brief.
Perhaps some questioning, perhaps just a day of trying to
do work outside the office. After all, if I had been struck
off a panel as a junior associate, I certainly would not be
kept on a jury as a full-time litigation partner (or as the
Chair of the NYSBA’s Commercial and Federal Litigation
Section).

I was called in the first group of potential jurors and
sent upstairs. United States District Judge John G. Koeltl,
who had recently spoken to the Section’s Executive Com-
mittee about the proposed changes to the Federal Rules
of Civil Procedure, conducted voir dire. I filled out a
questionnaire and I noted that I had recently met Judge
Koeltl through Bar activities and that I knew the Corpo-
ration Counsel. (The case involved the City of New York.)
Judge Koeltl asked if I could be impartial, and I answered
truthfully that I could, but expected that one of the par-
ties would strike me. The seat numbers of the jurors who
were being excused were called, and to my amazement,
mine was not among them. In fact, as luck would have
it, I sat in the first seat and wound up as Jury Foreperson
in a civil trial—a § 1983 case involving a claim of police
brutality.

It was a great experience. The trial lasted for only
three days (including deliberations), with good lawyering
for plaintiff and defendants. The questioning was crisp,
and there were very few objections. As a practicing litiga-
tor, I found the time spent to be as valuable as any CLE
course I have taken. Sitting as a juror helped crystalize

what really matters to the finder of fact. In the heat of bat-
tle, litigators too often focus on minor victories, concerned
about how tactical advantage gained on a certain point
can shape the outcome of a case. In a jury trial, however,
the effect of those skirmishes often pales in comparison

to the big issues that ultimately help determine what a
juror will decide—which witnesses are most credible and
why, which documents carry the most weight, and how
the presentation and order of evidence and use of themes
can have maximum persuasive impact. For example, liti-
gators often labor over minor inconsistencies in witness
testimony or variations between a witness’s recollection
and a document. But when you sit as a juror and listen to
a witness testify, inconsistencies and errors in memory do
not seem to have as much dramatic effect if the witness
generally seems to be truthful, or trying her hardest to be
accurate and forthcoming.

I'was impressed by the respect that juries were
shown—not just by Judge Koeltl (who treated us as hon-
ored colleagues in the judicial process), but by the entire
court system. And I was inspired by the commitment that
jurors showed—their commitment to be on time, their
commitment to keep an open mind, their respect for the
judge, the lawyers, the witnesses and each other.

The collective memory and impressions of a jury are
remarkable. Each person brings to the decision-making
process her own perspective, skills and knowledge. In
addition to a litigator, our jury included a doctor, a stay-
at-home mother, an aesthetician, a dentist, an elementary
school teacher, a secretary, and a biochemical researcher.
When it was time to deliberate, we found that many of
us identified the same pieces of evidence, but our own
experiences led us to remember or weigh differently the
testimony and documents presented. It is not just theory;
it actually happens.

I found that my fellow jurors often looked to me for
guidance, not about how to decide the case, but as to how
the court works. When would breaks be taken? What
would happen after the witnesses were examined? I was
serving not only as a fellow juror, but as an ambassador to
our profession and the justice system.

Sure, serving on a jury is disruptive to practice.
(Lunch time was filled with e-mails and calls to keep my
own cases moving forward, and I often had to return
to the office after testimony.) But jury service allows us
as busy lawyers to see beyond the routines that fill our
daily schedules—discovery battles, negotiations, time
sheets, letters and e-mails—and recognize the critical role
lawyers play in the functioning of our society. We invite
citizens into the dispute resolution process and help craft
resolutions that bring justice.
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Someday soon you will receive your next jury sum-
mons, and I know many of you will view it as a potential
disruption to your practice—to the important work that
you do for your clients and your firms. I hope that my
experience will give you another perspective—that you
may, in fact, actually serve on a jury...and that the call to
service will provide you professional value, personal sat-
isfaction and a strong sense of civic accomplishment.

* % %

One last thought: My involvement and our Section’s
involvement in the jury process did not end with the
verdict (or the follow-up call that I received from one of
the lawyers who wanted my feedback on her advocacy).
A few days later I went to a meeting of the Section’s Ex-
ecutive Committee and learned that two of the projects
our Section will be handling this year are designed to im-
prove the effectiveness of juries in commercial cases.

First, our Section is continuing to work with the Of-
fice of Court Administration’s Pattern Jury Instruction
Committee on publishing jury charges for commercial
cases. In the past two years, our Section has been in-
volved in proposing instructions relating to (a) veil pierc-
ing, (b) breaches of fiduciary duty involving limited li-
ability companies, (c) distinctions between direct and de-
rivative claims, and (d) sales of goods to good-faith and
bona-fide purchasers. More such proposed instructions
are on the way, and we welcome the input of all Section
members to help us identify (1) new Pattern Jury Instruc-
tions (and commentary) for commercial causes of action
that would provide a useful resource for practitioners,
and (2) actual or proposed jury instructions that have
been used in commercial jury trials—whether in state or
federal court.

Second, our Social Media Committee plans to help
craft jury instructions relating to social media use by
jurors. Most potential jurors Tweet or post on Facebook,
LinkedIn, Instagram or Snapchat. When a question arises
in the course of their everyday lives, they turn to Google
for the answer. However, once they enter the jury box,
jurors are supposed to rely only upon the evidence pre-
sented at trial to decide the issues in the case—not their
independent investigation. Through a survey of our
membership and a review of instructions drafted in other
jurisdictions, our Section hopes to develop social media
jury charges that can be used by both the federal and
state courts in New York to give jurors the clear guidance
they need—so they can honor their obligations to the
courts while still continuing to engage in their normal
digital lives.

If you would like to participate in either of these
projects or any of our other Section activities, please let
me know at Sarkozi@thsh.com.

Paul D. Sarkozi

NYSBA NYLitigator | Fall 2014 | Vol. 19 | No. 2



Former Chair’'s Column

More than 20 years ago, when I was privileged to serve as Section Chair, I penned this column—a reflection on events
that then went back yet another 20 years. Today, these sentiments are as vivid for me as they were decades ago. I take the

liberty of again sharing these thoughts with you.

In a Heartbeat

I'have read with sadness
and some alarm the reports of
“burnout” within our profes-
sion and among others who
are part of the “baby boom”
generation.

We read in the popular
press of relatively young Wall
Streeters who take their life
savings and try to make a go
of it as country innkeepers
in Vermont; of doctors bored with the repetitiveness of
their practice or frustrated with dealing with HMOs who
give up life in New York for greener pastures elsewhere;
of lawyers who leave forever the world of private prac-
tice because of an aversion to the pressures, hours or
firm culture. And we have seen the emergence of a new
professional in our midst: the counselor who ministers to
lawyers who are burned out.

Why is it that, while so many suffer, others thrive?
Surely, there can be no single reason. Differences in objec-
tive circumstances—money, position, status—can account
for differences in perceived satisfaction. The degree of
autonomy in one’s professional life can be critical. And
the intensity of competing demands in one’s personal life
(and whether one has a partner to share them) can make a
significant difference.

For reasons I do not fully understand, I am happy
with the practice of law. I have no intention of retiring,
and I see more of a role model in the greats in our profes-
sion who have practiced at age 90 and beyond (Fuld, Rif-
kind, Handler, Gould) than in my colleagues who retired
to Florida at 50.

Perhaps the clue to a litigator’s happiness (it is mostly
litigators whom I know) can be found in some secret
life that every litigator has lived. Allow me to provide a
glimpse into mine.

Like many other college students at age 18, I was
fascinated with the magic of radio. For two years, I toiled
every night at my college radio station, perfecting the pat-
ter of my “top 40” disc jockey persona. So did a number
of my colleagues.

Unlike my cohorts, however, I had a rendezvous with
serendipity. A local 24-hour radio station—a 50,000-watt
powerhouse—abruptly fired an all-night disc jockey and

urgently needed a replacement. The program director
contacted someone at my college who had worked profes-
sionally. He was unable to fill in but gave my name.

In a heartbeat, I dashed over to the radio station for a
quick audition and, before I knew it, I was scheduled for
a six-hour show beginning at midnight.

Suddenly, at 20 years of age, I was confronted with
the biggest challenge of my life. Up to that time, I had
only broadcast within the college community, where an
amateur’s mistakes were tolerated and expected. Now, I
was about to go on the air in an unfamiliar format, where
no mistakes would be forgiven, to be heard by people in
half a dozen states and Canada.

As the station staff briefed me on such things as the
required “play list” and the timing of live commercials
that I had to read, I was sure they were thinking that the
program director had lost his mind.

I'managed to hold my own. My emergency fill-in
work lasted for some 12 consecutive nights (I got practi-
cally no sleep and dragged myself to most of my classes).
With my foot in the door, I then did summer fill-in work
and afterwards was sent down to the radio world’s
equivalent of a farm club—a smaller local radio station—
for seasoning, where I had a four-hour afternoon “drive
time” show five days a week.

The following fall (my senior year in college), I re-
turned to a major radio station, and in the course of two
more years, I worked for no fewer than five stations and
attracted at least one loyal fan club. The premier “rock”
station in New York City beckoned but, alas, the demands
of law school forced me to choose a different path.

What seemed like the death of civilization followed.
A series of tragedies—Kennedy, King, Kent State, Cambo-
dia—affected my generation like no other events had in
our lifetime. Somehow we emerged, like the Renaissance
that followed the Dark Ages. I found myself as a law clerk
to a federal judge and then a young associate at a large
law firm.

Some years later, I joined with four other talented
lawyers to form a litigation law firm. We had no clients
and no assurances, but lots of optimism.

Each of us had an assigned task for launching the
new venture. Besides holding the door as the rented
furniture was delivered, mine was to get financial back-
ing. I showed up for an appointment with the “private
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banking” division of a major New York City bank and
was ushered into a back room (I had never before been
anywhere but at the teller’s window), where I was seated
on an antique settee near a coffee table with flowers. I
was offered my choice of tea, served in china cups with
saucers, by a silent, white gloved, waistcoated figure who
entered and left as if walking on air.

“What line of credit did you have in mind?” asked
the banker. I made a point of looking her straight in the
eye as I uttered a number greater than my aggregate
compensation in all my years as a lawyer.

“That will be no problem,” she said. “But we will
need a budget.”

“What’s that?” I asked.

“You know, expenses on the one hand and income on
the other.”

I'reminded the banker that there was no certainty
about our anticipated venture.

“That’s all right,” she said. “Just do the best you

7

can.

Figuring our likely expenses was something I could
do. But how to project revenue? I hadn’t a clue. Then it
struck me. There were five of us. I knew that each of us
planned to work pretty hard. And we planned to estab-
lish an hourly rate equal to our billing rate as associates. I
multiplied the number of people by the number of hours
we planned to work by our billing rate. And there it was.
We had turned a profit!

. ﬂ‘ If you have written an article you would like considered
~— ~  for publication, or have an idea for one, please contact
NYlLitigator Editor:

Teresa M. Bennett

S Menter, Rudin & Trivelpiece, P.C.
% 308 Maltbie Street, Suite 200
Syracuse, NY 13204-1498
tbennett@menterlaw.com

Articles should be submitted in electronic document format
(odfs are NOT acceptable), along with biographical information.

Opening our law offices brought me back to the day,
years before, when I had walked into the unfamiliar
radio station for the first time, never realizing that I could
fail badly. Over 25 years later, as I look around today, it
strikes me that I never would have dreamed that I would
be supported by so many talented people, that two of my
partners would have gone off to become federal judges,
and that I would be privileged to have not only cases to
try, but exciting and interesting ones at that.

So today, I cannot imagine a profession more fulfilling
than that of a litigator. Each week brings something new:
a new case, a new client, a trial in a new city, a new situa-
tion entirely different from those I have faced before.

Judges no longer are feared headmasters but col-
leagues and friends. Bar association work, advisory
committees, continuing legal education activities, legal
commentary, and college and law school involvement all
present a range of opportunities open to me as a litigation
lawyer, which makes every day different.

To be entrusted with the problems of clients (particu-
larly lawyers, who make excellent clients), to deal with
complicated legal and personal situations that have no
easy solutions, and to bring to the task all the knowledge
and experience one can muster—all are the ingredients of
professional satisfaction, indeed, the antidote to burnout.

So I am a litigator. If there is a difficult situation—
even an intractable one—that needs attention, I wel-
come the opportunity to tackle it. And I'll be there...in a
heartbeat.

Mark C. Zauderer

Request for Articles

www.nysba.org/NYLitigator
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Presentation of the Robert L. Haig Award for

Distinguished Public Service

Presenter:
Honorable Lewis A. Kaplan

Award Recipient:
Honorable Robert S. Smith

JUDGE KAPLAN: Itis
wonderful to be here with
the Commercial and Federal
Litigation Section, which has
done so much to improve
the quality of justice in com-
mercial and federal cases
throughout New York. I al-
ways feel that [ am among
friends and colleagues when I
am with you. And itis a priv-
ilege to be here to honor a
great judge, Robert S. Smith,
a man whom I have counted
as a treasured friend for over four decades. The fact that
the honor being conferred upon Bob bears the name of
Robert L. Haig, who has contributed so greatly to the litiga-
tion bar in New York, adds icing to a very rich cake.

<

D

K

1

Bob Smith, as you know;, is a New Yorker, through and
through. He was born and raised here, though truth be
told he was seduced by California to the extent of having
gone to college at a little place called Stanford, a place that
probably never saw weather anything like what we New
Yorkers have experienced in the past year. But all that Cali-
fornia sunshine apparently did not sit well with Bob. And I
suspect that perhaps he didn't feel all that comfortable with
some of the other Stanford students, whom he reportedly
described as being much tanner and much taller than he
was. So when the time for law school came, he came home
to go to Columbia, a place with perhaps a shorter student
body and certainly with one that is far less sun-kissed. Bob
came to Columbia, like a lot of other people, with possibly
left-leaning political inclinations and a determination to
enter politics. But Bob, as those who know him well un-
derstand, is nothing if not a contrarian. So it should not
have been any surprise that he emerged from Columbia as
quite conservative and began the practice of law. Despite
his post-Columbia conservatism, but entirely in line with
his contrarian instincts, he went to Paul Weiss, which was
commonly thought of as a bastion of liberalism. And that is
where I first encountered Bob.

Jay already has told you a thing or two about Bob
at Paul Weiss. But let me add a bit to the picture. For
one thing, Bob was—for want of a better term—a trial
scrounge. He just wanted every bit of courtroom experi-
ence he could get. And, though regular clients in those

days were not any more eager to have young associates try
their cases than they are now, Bob found ways to get court-
room experience. I think his courtroom baptism came in

a case brought on behalf of a plaintiff named Kerry Kleid,
who wanted to race motorcycles professionally. Kerry

got a professional motor cross license from the American
Motorcycle Association. But when Kerry showed up to
race for the first time, the Motorcycle Association made an
unexpected discovery. You see, Kerry Kleid was a woman.
The fact that Kerry is an androgynous name never had
dawned on the Motorcycle Association, so it had issued her
a professional license without having any idea of her gen-
der. When it saw that Kerry Kleid in fact was a woman, it
revoked her license and would not let her race.

Well, Bob took on Kerry Kleid’s case along with Max
Gitter, who is here tonight. Max contributed the idea to
sue under the antitrust laws. Bob moved for a preliminary
injunction and tried the hearing. He cross-examined the
president of the Motorcycle Association. And right after
that cross, the defendants gave up and issued a new li-
cense to Kerry Kleid. And that is how Bob Smith got his
first trial experience and how Kerry Kleid became the
holder of both the first and the second professional motor
cross licenses ever issued to women.

But Kerry Kleid was only one instance of Bob’s taking
on anything that offered a chance of examining a witness
in a courtroom. Bob scooped up anything that would go
to trial or a hearing, anything he could find, and it never
mattered how little notice he was given. We all knew that
if you suddenly found yourself with an appellate brief
due and a hearing or trial somewhere at the same time,
Bob would do the hearing or trial and let you do your
brief.

Nor was Bob all work and no play. He was more or
less a regular in a friendly poker game—played for match-
sticks, of course. He umpired softball games. He raised a
convivial glass once or twice with more than a couple of
us. And as time went by, his ability, his wit, and his avun-
cular way made him a valued mentor to scores of Paul
Weiss associates. More than a few very good lawyers owe
a fair amount of what they know to having worked with
Bob Smith.

Of course, we all now owe Bob quite a bit more than a
helping hand, mentoring, and warm and generous friend-
ship. We all are fortunate that former Governor Pataki had

NYSBA NYLitigator | Fall 2014 | Vol. 19 | No. 2



the good judgment to appoint Bob to the Court of Appeals
ten years ago. In my opinion, that appointment is a legacy
of which the Governor should be very proud. And I would
like to say a few words about the overriding reason we all
are here tonight, which is Bob Smith’s service as a judge.

In my opinion, the word that best describes Bob’s
jurisprudence is “principled.” Principled, though, is not
to be confused with partisan, or ideological, or obstinate.
He is anything but that. His principles are based upon a
judicial philosophy that focuses on what he views as a
faithful, narrow interpretation of the law as set out by the
legislature, even where he may not applaud the outcome
of such an application. He has described himself along
these lines, as a “Hayekian” Judge, one who is duty-
bound to interpret and apply the rule of law as it stands,
no matter his personal preferences.

This judicial philosophy is illustrated perhaps most
clearly through his work over the years relating to the
death penalty. When Bob was in private practice, he rep-
resented several inmates in death row appeals, two of
them before the Supreme Court. He put heart and soul
into those cases, trying to help his clients avoid execu-
tion. One of the two defendants he represented in the Su-
preme Court was executed. At least as of a few years ago,
the other still was living.

I do not know whether Bob personally believes in or
opposes the death penalty. As he wrote on one occasion,
at the time he was appointed, he “was undoubtedly less
friendly to capital punishment than most conservative Re-
publicans, and friendlier to capital punishment than most
capital punishment defense lawyers.” But whatever Bob’s
personal views may be, no condemned prisoner ever had
a more zealous advocate. And then Bob was appointed to
the court.

Only six months into his tenure on the bench, the
case of People v. LaValle came before him. That case,
which I am sure many of you know well, raised ques-
tions about the constitutionality of a mandatory instruc-
tion to the sentencing jury in death penalty cases. A
majority of the court held that New York’s death penalty
statute was unconstitutional as drafted.

Bob dissented, as he has been
known to do with some frequency.
He described the majority opinion
as “elevat[ing] judicial distaste for
the death penalty over the legisla-
tive will.” His dissent was not based
in the least upon a preference for the
death penalty—to the contrary, he ac-
knowledged that the dissenters may
have shared the majority’s apparent
discomfort with the death penalty. He
further acknowledged that the stat-
ute centrally at issue in the case was
highly unusual. But these were not

his concerns. His own mixed feelings about the punish-
ment or his view on the soundness of the jury instruction
played no part in his opinion. Instead, finding no consti-
tutional infirmity, he expressed deference to the legisla-
ture’s decision to pass a death penalty statute and related
provisions.

Lest there have been any suspicion that Bob’s dissent
was driven by ideology, his concurrence three years later
in People v. Taylor surely would have quashed it. Taylor
invited the Court of Appeals to revisit LaValle. Due to a
change in the membership on the court, Bob suddenly
found himself the swing vote. An ideologue might well
have used the opportunity to retreat from the court’s po-
sition in LaValle. But not Bob. He voted to leave LaValle
undisturbed. Adhering to his view that the judiciary
should not interfere with the legislature’s decisions, par-
ticularly in controversial policy areas, he concluded that
the doctrine of stare decisis and the posture of the case in
Taylor demanded the result he reached.

Bob’s principles come through not only in his reason-
ing, but also in his willingness to disagree. Those who know
him surely would say that he doesn’t have a disagreeable
bone in his body, but this certainly hasn’t stopped him from
filing scores of dissents during his time on the bench. There
have been so many of them that articles have been written
analyzing his dissents, one by Bob himself. He apparently
felt compelled to explain in an essay in the Albany Law Re-
view why it is that he dissents with such frequency. The an-
swers shed light on the way that Bob views his responsibili-
ties as a jurist. Of course, Bob is no different than any other
dissenting judge in that he thinks his analysis is correct. But
he writes so many dissenting opinions, I think, not merely
because he is convinced that he is right. He views it as
a duty. A duty to expose the weaknesses of the majority
opinion, thereby giving the majority a chance to improve,
or perhaps even to rethink, their approach. A duty to help
readers better understand the case and all of its angles,
twists, and turns. And a simple, straightforward duty to
be honest and express, as he sees it, the right result.

After he retires at the end of this year, Bob ’s legacy
will carry forward, not only through his majority opinions,
but also through these dissents—dissents that, in Chief
Justice Hughes” words, are “an appeal
to the brooding spirit of the law, to the
intelligence of a future day.”

Bob Smith has made vast contri-
butions to the jurisprudence of the
State of New York. He has been a
judge’s judge. He has been a lawyer’s
lawyer. He has performed a great ser-
vice for the people of New York.

It is my privilege and pleasure
to present to Robert Sherlock Smith
the Robert L. Haig Award for Distin-
guished Public Service.
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JUDGE SMITH:
What the hell does
“avuncular” mean? Seri-
ously,  want to thank,
first, Jay and Lew for
bringing me back to a
very happy time a very
long time ago, and to
thank my old friend Lew,
he does not know what
a valued old friend he
is, for very undeserved,
very, very touching
remarks.

When I met Lew, Richard Nixon was president of the
United States. Frank Hogan was District Attorney of New
York County. And I was a liberal Democrat. It was a long
time ago.

And now I'm going to see if I am high tech enough to
find my notes. Yes, how about that. I am used to reading
speeches from handwritten notes which are utterly illeg-
ible. Not even I have the slightest idea what they say. So
being able to type on one of these little things is a major
improvement, except every now and then you let it go
too long and you glance down and see a picture of your
youngest grandchild. But I am getting used to it.

I am going to be serious for a minute. I do want to
thank Lew for being such a great friend and much ad-
mired model forever. I have admired his analytic power,
his energy, his clarity of vision. He is a great judge, as he
was a great lawyer, for many reasons; but I think none
more important than that he has an ability very, very few
people have just to see what is in front of him and call it
what it is, something I have always aspired to do, and I
hope I can do it as well as he can someday:.

And I also want to express my gratitude to the Sec-
tion for giving me the Bob Haig award. It is, of course, a
great honor to receive an award named after Bob Haig,
whom I have also known for a few years. His tireless-
ness—tirelessness is a big word tonight, everybody is
tireless. I hope you are tireless because this speech has
a way to go. But Bob Haig has a tirelessness and a calm,
unflamboyant commitment to public service that is sim-
ply amazing and a model for quite a few of us.

Okay. Now I will get to the speech.

I asked myself: What can a judge tell litigators that
will be useful to them? And the answer is pretty much
nothing. You laugh but it is true; in fact, it is not only true
but it is obvious when you think about it. There is no
shortage of judges and ex-judges who are willing to give
useful advice to lawyers. Anything useful I could say has
been said a long time ago. The secrets are all out. There is
nothing I am going to tell you that is going to do you any
good.

So I begin with a question to which the answer is
nothing. And I have to give a speech. Can I do it? Yes, I
can.

Here is what I am going to do, folks. I am going to tell
you a few things that surprised me, a few things that I did
not know before I became a judge, and then I will explain
in each case why my revelations are absolutely useless to
you, and that should consume the time allotted for this
speech.

My first revelation. Get prepared for a real shock. All
briefs are too long. Okay, I really did sort of know that
before I became a judge. If I did not know it, I learned it
from Jack Auspitz, who I remember many years ago do-
ing a little skit on what a brief is:

Point 1: I am going to show you my hand. [Pause]
This is my hand. [Pause] Now I am going to take it away.
[Pause]

Point 2: You may remember that in Point 1 I showed
you my hand.

And that Auspitz version of what a brief is, is basi-
cally true. I guess I knew it when I was practicing, and
I know it even better now. You really get a sense of how
true that is when you are on the bench.

All briefs are too long. Every brief I ever wrote when
I'was in practice was too long. When I go back to practice
next year, every brief I write will be too long. And why
can’t we make them shorter? You can’t. You cannot afford
to take the chance that the judge who reads your brief is
not that swift and does not get the point unless you say it
three times.

No one is going to take that risk. So you are going to
keep writing briefs that are too long. I am going to write
briefs that are too long. And the news that they are too
long is not going to do you or me the slightest bit of good.
Okay. That is the first useless revelation.

Second useless revelation, but this is a serious revela-
tion. I mean, I do not want you—you are not supposed to
laugh at this next part. This is true. Courts are better than
you think.

I used to be very cynical about the way courts, in-
cluding the one I now sit on, work and especially cynical
about all the low-profile things the judges cannot possibly
be spending much time on. On my court those are mo-
tions for leave to appeal and appeals submitted without
oral argument.

And I used to think they give those motions to some
clerk who cannot read or write. No one is going to ever
bother to have the slightest idea what you are saying.
They are going to grant every tenth one. They throw
them down the stairs. They pick the odd numbered ones.
They have no idea what they are doing. They sit there
with an affirmed-no-opinion stamp.
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For me one of the most
surprising things about be-
ing on the Court of Appeals,
probably the thing that was
least like what I expected
and a very pleasant surprise,
was that that really is not
true. It is true that a lot of the
work on low-profile stuff is
done by central staff clerks,
totally anonymous people
who do not have the fanciest
resumes in the world. But

i .
they are carefully chosen; they are well trained; they are
well supervised; they work hard; they take pride in their
work; and they do a pretty damn good job. They under-
stand that they have to take every case, literally every
case, seriously, including the crackpot cases.

The central staff of our court has no sense of humor
about cases and that is a good thing. I sort of envision
young, hotshot associates at big firms saying “here is an-
other matrimonial between a couple that really deserve
each other” or “here is another prisoner who does not
like his dental work.” The people who work on our court
either are not saying that, or, if they are saying that to
themselves or each other, it does not show through. The
snide tone never shows through. On every case, literally
every case, you get a careful, serious effort to figure out
whether the case is worth taking or how it should come
out.

I remember years ago we had a case involving some
pro se prisoner who was claiming that they had taken
his gold chain away, and on some theory I now no longer
remember he thought his First Amendment rights had
been infringed, and he was not necessarily wrong. The
central staff lawyer who wrote the report said he had a
serious case, and it was a careful analysis; the clerk ana-
lyzed it I am sure a lot better than the prisoner did in his
pro se application.

There were also reasons not to take the case, and I
have forgotten what they were, but good reasons, and the
report eventually recommended that we not take it, and
we did not take it. And I am sure that prisoner—prison-
ers are not famous for their faith in the system—thought
exactly what I thought about one of my applications;
they never read it,  am wasting my time.

I almost felt like I ought to call that guy up and tell
him, you know, you really got—he will never know it,
but he got his money’s worth out of the system, and I
think that every applicant for relief from our court does
that, does get his or her money’s worth, and I think that
the utterly anonymous people who do the less glamorous
work should get a lot of credit for that.

Okay, so that is my second revelation. Now, what
good does it do you? None, of course. Maybe it raises

your morale because you
know someone is paying
attention. Maybe it lowers
your morale because when
you lose, you cannot just say
those idiots never looked at
the papers. But it is not going
to change what you do. You
are going to go right on writ-
ing the best papers you can,
and cursing out the court
when you get denied. What
else are you going to do?

Okay, third revelation. Oral argument makes more
difference than you might think. And that is something
else I used to be very skeptical about. Even though I
loved oral argument, and I did many of them, they are
my favorite things; but if you asked me, I would have
said that virtually every case would come out the same
way if there was no oral argument; or if only the losing
party argued, it would still come out the same way.

I now think that is really not true. Okay, in most cases
of course it is true. If the judge is prepared at all before
the argument he or she is going to have some preconcep-
tions and more often than not they are not going to be
overcome. But it is not as rare as you would think.

A few years ago someone asked me to guess what
percentage of time I changed my mind after argument. I
guessed 5 to 10 percent, which was higher than I would
have put it when I was practicing. And then just out of
curiosity I kept track for a while. It was higher than that.
For about the next 20 cases I think I changed my mind 3
or 4 times, 15 to 20 percent, a pretty high percentage when
you think about it. And I hear my colleagues saying, with
some frequency, I was going to affirm until I heard that
argument, so on and so on.

Okay. Now you have another piece of utterly use-
less information. What are you going to do with it? You
are going to do your best in oral argument like you did
before, right? If there is a difference, it is psychic. You feel
better because you think what you do matters. You feel
worse if you lose because it was your fault. On the other
hand, if you win, you know it is entirely due to your ge-
nius, but you already knew that.

Last of my revelations. It does you absolutely no good
to kiss the judge’s ass. I remember when I was practicing,
how I and everybody I worked with was obsessed with
how the judge would react to the tiniest little thing. Going
over a brief: “Well, we have got to use a capital C for the
judge’s court. We do not want him to think that we do not
respect his court, you know.”

I remember when I was a young associate I was
working on a cert. petition. Someone had written in it,
“the time has come for the court to take up this issue.”
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Someone else said “You do not want to say that. That
makes it sound like we are impatient with them and that
they should have done it before.” It is impossible for me
to express how little that sort of thing really matters.

Of course I say that, you may not believe it, because
how do I know what subconsciously influences me?
But I can tell you, this I do know, I have decided some
tough cases in favor of some really loathsome, obnox-
ious lawyers and some tough cases against some really
lovely people I like, and I have never been conscious of
a twinge of hesitation in doing that. Okay, maybe that is
my natural tendency to think that I have no faults. But I
do not have any tendency to think that my colleagues are
without faults. As Lew has told you, I have been known
to dissent once in a while from what my colleagues do.
And one fault I have never for an instant observed in any
of my colleagues is any tendency to lean this way or that
because the judge hates or loves the lawyer. It does not
happen.

I am not saying judges are not human. I am not say-
ing they are never swayed by their feelings. But the fact
is—I know this is a non-revelation, something you can al-
ready figure out—they are a lot more likely to be swayed
by their feelings about the client than about the lawyer.

Yeah, if a guy raped and strangled a young child, it
is very hard to remember that that guy has constitutional

rights like anyone else, and you have to let him walk
because he did not have the right Miranda warnings. We
do it when we have to, but I am not going to tell you that
those cases are not hard.

But no lawyer is ever going to lose a case by failing to
say “Your Honor” in the proper tone of obsequiousness.
I assure you that will not happen. And that is another
piece of information that I guarantee you, you are going
to ignore completely. You are going to be just as servile to
judges as you have always been, and starting next Janu-
ary I am going to be just as servile right next to you.

Why is that? Well, I admit, I have a skewed perspec-
tive as an appellate judge. In a trial court there may be a
slightly different dynamic. It is one thing to say that you
would never decide a case because of your reaction to
the lawyer. I do not know whether you might get to the
case sooner, decide it this week rather than next week,
depending on whether you are mad at the lawyer. Who
knows?

But there is a more basic reason why you are not—we
are not—going to change our ways. Fish got to swim,
birds got to fly. Lawyers do what they do. And I am actu-
ally looking forward to getting back to doing it again.

Thank you very much.
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New York State Bar Association Commercial and Federal Litigation Section

Spring Meeting

Zachary W. Carter, Dinner Speaker

MR. CARTER: I understand
these remarks are being recorded so I
am going to be uncommonly careful
in my new role. Not. Too many of you
know me too well.

So this is kind of a record for
me because I think this is the latest I
have ever started a speech. So this is a
special responsibility. More often than
not when you are speaking before
dinner, you apologize for keeping
people away from dinner. Tonight,
knowing that many of you have
driven for 2 hours and 45 minutes to
get here, and it is already 9:10, I have
to avoid the embarrassment of a loud
bump as someone’s forehead hits the
table midway through my remarks.
So I am going to try to keep it, hopefully, interesting but
also blissfully short.

First of all, I want to thank Paul Sarkozi for inviting
me. We have played golf occasionally at Bonnie Briar
where we both belong in Larchmont, and it is a pleasure,
as always, to see him. And I thank the Commercial and
Federal Litigation Section for inviting me to share some
observations about the profession and particularly my
experience in the short time that I have served as corpora-
tion counsel.

In some respects, it gives me an opportunity to gain
some efficiency in my life because many of you whom I
know ask me individually, what is it like to be corpora-
tion counsel? All right.

Now I can kill a lot of birds with one stone because
nobody asks me how my daughter is doing in college
anymore. They do not ask about my golf handicap. They
always ask me, what is it like to be corporation counsel?
So I will get that out of the way right now.

For me, frankly, particularly given my advanced age,
I regard this as my last chance to save the world. I never
stopped being the 18-year-old semi-radical in college, and
I miss the opportunity to be in public service and to try to
have an impact. And I realize that I am not alone because
I get so many resumés from folks at or near my age. And
I will set aside time to interview any of you who sent
resumés that I have overlooked.

The last time I spoke I delivered the disappointing
news to some that [ have had such uniformly positive
experiences with the extraordinary lawyers that I have

worked with in many, many difficult
cases over the one hundred days I
have been on the job, that I have not
met a lawyer who I wanted to replace,
so please stop sending the resumés.

One of the reasons why, though, I
think so many people, particularly in
private practice, have been attracted
to work in the Law Department and
kind of envy the opportunity that I
have to return to public service is that
there is just something different about
the meaning and impact that you can
have as a lawyer in public service.

I mean, the reality of private liti-
gation, to be frank, is that our clients
in private practice do not necessarily
want fairness, they want advantage,
right? Sometimes fairness and advantage are the same
thing, but often they are not. And I think that in public
service, at least the way I regard the responsibilities of a
government attorney in civil practice, our responsibili-
ties are somewhat different than those of an advocate in
private practice for this reason.

The Law Department of the City of New York brings
and defends cases in the name of the people of the City
of New York. Ninety percent of the time the folks on the
other side of the V are some subset of that client group;
and because of that persistent reality of that gentle con-
flict, I think we have an obligation to never be indifferent
to the fairness of the ultimate result. It does not mean that
we do not zealously protect the interests of the City, but
we have to always be mindful of the fact that in the long
run the City’s interests are best protected when there is a
fair outcome that has credibility with the public.

Now, I have had an opportunity to have that prin-
ciple tested because I believed that before I took this job,
I believed it when I was United States Attorney for the
Eastern District of New York and I had a third of my office
devoted to civil practice, but it never has been tested as
much as it has in the time that I have been corporation
counsel.

I have been involved in the reversal of so many litiga-
tion positions since the new administration took over that
I'have come to call myself Captain U-turn. And I am very
proud of the fact that the attorneys, many of whom have
been in the office for decades and who have been invested
in high-profile controversial cases, have accepted the fact
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of our democracy, that elections do have consequences;
that it is part of our democratic process; that policies re-
flect the will of voters; and that, to the extent that we can,
consistent with the rule of law, we must support the poli-
cies of an elected chief executive. To the extent that that
requires some modification of position, we are prepared
to do that.

Now, I am very proud of the fact that the Law
Department has a long history of independence from
politics. That is something to be very proud of. But there
is a difference between being independent from politics
and being independent from policy. Being independent
from politics is noble. Being independent from policy is
arrogant.

No one elected the Law Department or the corpora-
tion counsel. They elected the Mayor of the City of New
York, and to the extent that he reflects the aspirations
of the majority of voters and reflects the policies that
they had hoped that he would institute, then we have a
responsibility in the Law Department to provide the legal
architecture, whenever the law permits, to support those
policies and that is what we attempt to do.

But one of the things that is a challenge in trying to
achieve that justice, that I think we have a responsibility
to squeeze out of the law whenever we can, is that the
law forces us to use language in filing claims, particularly
in the area of civil rights, that do not necessarily reflect
what we really mean. And I will give you a couple of
examples in cases that we have been confronted with
in situations in which we have reversed legal positions
in order to support new policy positions. And these are
cases that are all a matter of public record and that are
already resolved and so I feel free to talk about them.

So the case involving the fire department—the
employment discrimination case, the class action, that
was brought in the Eastern District of New York that
was pending before Judge Garaufis. You know that the
central allegation was
that there was a willful
under-representation
of African-Americans
and Latinos on the
City Fire Department.
We are talking about
representation in the
low single digits, and
you know that, given
the demographics of
this City, it is kind of
hard to fathom why
that would be. And
some might leap to the
conclusion that, well,
maybe that is just a
factor of there not be-

ing sufficiently qualified African-Americans or Latinos to
fulfill the responsibilities of that job. Maybe the test that
the Vulcan Society, the fraternal group that represented
African-American firefighters, protested as being discrim-
inatory, maybe it is just weeding out those who are not
qualified to do the job.

And I thought about that last year when I was not a
part of the administration and just viewing this litigation
from afar, I thought about it, and I said let us think about
what it takes to be a first-rate firefighter. You have to be
reasonably athletic. You have to be physically strong so
that you can carry heavy equipment up flights of stairs.
You have to be sufficiently strong to occasionally carry
people out of a burning building. You have to have the
quality of physical courage that will permit you to risk
serious physical injury or even death. You have to be
sufficiently intelligent to process complicated directions,
sometimes on the fly because one day you may be put-
ting out a simple house fire, the next day you might be
in a multi-story skyscraper, and you have to have a team
orientation and a capacity to work with others.

Now, did I not just describe an NFL football player?
Any shortage of African-Americans in the NFL? All right.
So you start with what I regard as an indefensible posi-
tion when you find the kind of inadequate representation
of African-Americans on the department. So you ask
yourself how could the administration resist the claims
of the claimants; how could they use the kind of rhetoric
that was used sometimes to disparage the court in its
supervision of that case? And what I would suggest is
this, the civil rights laws sometimes force plaintiffs to use
language that signals more than they really intend.

Now, I served as the Chairman of Mayor Bloomberg's
Judicial Selection Committee for twelve years. If I be-
lieved that he was a racist, anyone who knows me knows
that I would not have served in that capacity for one
minute.

So why was there
this resistance? Well,
when the civil rights
laws require you to ac-
cuse someone of inten-
tional discrimination, it
feels like an accusation
of bigotry. It feels like
an accusation that you
are wearing a white
robe and carrying a
burning cross, and that
just does not feel good.
Anyone who has that
kind of accusation lev-
eled at them is going
to react viscerally, and
that reaction is human.
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What I believe really happened with respect to the
fire department is that there was a system of legacy that
was perpetuated from generation to generation in which
members of the tribe of the prevailing racial demograph-
ic felt entitled to pass those jobs on from father to son or
uncle to nephew. Interestingly, the group that has been
most in opposition to the Vulcans in their lawsuit call
themselves “merit matters” in their zest to preserve their
system of legacy.

Well, I think that system of legacy represents not
necessarily bigotry but what I call discrimination by
alternative preference. So there is one slot left in the fire
department, and I am a white commander who has re-
sponsibility for recruitment. And I have got Leroy Jones,
an African-American candidate, sitting in front of me,
and he seems like a fine fellow, seems to measure up. I
have nothing against him. But I prefer the guy who looks
like me. I prefer the guy who may be related to me.

Now, does that make me a KKK card carrying bigot?
No. It makes me someone who is engaged in exercising
an alternative preference. But Leroy Jones is just as much
out of a job as if I had been carrying a noose.

But in terms of getting to a resolution of that case, the
language that we have to use in the civil rights context
supercharges and overheats the discussion so much that
you cannot get to a civil resolution. And sometimes what
is required is that a judge, without overreaching, asserts
his influence in a way that gets the combatants to the
table to try to come to a civil and sensible resolution—in
the way that Justice Garaufis did in this case. That is just
the nature of the process.

In the case of stop and frisk, similarly, the prior
administration’s resistance to calls of members of the
African-American and Latino communities that perhaps
the use of stop and frisk was having a disproportionate
impact on young African-American and Latino males.
And what I remember reading in the press around stop
and frisk was how so many, speaking for the City, were
struck with wonder at how the African-American com-
munity, whose kids were over-represented in the victim
class in shootings and assaults in neighborhoods that
were beset by crime, how could they possibly be more
concerned about stop and frisk than gun violence?

Well, what I would suggest, and again, a case in
which the language of litigation does not help to advance
civil discussion, but actually serves to divide. What I
think was not understood was that the practice of stop
and frisk did not occur on a blank slate.

I am 64 years old, and as a matter of habit and reflex,
I still cling to my store receipts when I am in a CVS or in
a corner store or even a department store out of concern,
out of residual concern, some might suggest paranoia,
but paranoia from habit that I might be challenged as a

shoplifter. And there are people who do not look like me
who will never be subjected to that.

So stop and frisk is a practice that rubbed salt in an
open wound. The same people who were subjected to
unreasonable suspicion that they might be up to no good,
that criminality might be afoot, who might get passed
up by a yellow cab on a rainy night. That aggravates
the already open wound. So we are not talking about a
population that is oversensitive. We are talking about
people who are responding to the reality that we are not
quite in post-racial America. Somebody should tell Justice
Roberts.

What I hope to accomplish as corporation counsel,
and I have been, frankly, pleasantly surprised at my suc-
cess so far, is to get our lawyers comfortable when it is
appropriate and when a litigation implicates important
public policy, and when a resolution might be in sight
that corrects practices that are in need of correction, that
they take off their litigation hats, and encourage their ad-
versaries to take off their litigation hats, in order to solve
the underlying policy or operational problem. That is a
difficult thing to do because we are all good lawyers here.

We all fall in love with our theories of defense or
prosecution of our claims. And it is hard to let that go and
to have the kind of discussion that advances public policy
in a sensible way, because those of us who are in litiga-
tion, our tools are, comparatively speaking, meat cleav-
ers and sledgehammers. And what you need to really
fine-tune public policy is scalpels, and those tools are not
available in litigation.

And so what I have tried to get the lawyers in my
department and in the Law Department comfortable with
is the notion that there is a purpose beyond winning the
litigation contest. That winning gets redefined as accom-
plishing a broader policy purpose in the long-term best
interest of the City.

And T hope that by doing that, that there are areas of
litigation, that there are individual litigations, particularly
with respect to those that have public policy implications,
that get dealt with as matters that are ripe for policy reso-
lution, rather than litigation combat. And I have been sur-
prised at the extent to which that has been embraced by
people who have been in mortal combat for a long time;
very, very fine lawyers who realize that they can have the
fulfillment that comes with not only winning the litiga-
tion, but delivering reform that may be needed within the
agencies that we represent.

So that is the reason why I came back to public ser-
vice. That is the reason why I get flooded with resumés
and that is the reason why I am having the time of my life
as corporation counsel for the City of New York.

So thank you for inviting me to share my experience,
and I hope you enjoy the rest of the weekend.
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Is a Complex Commercial Appeal Different from

All Others?
The View from the Bench

Moderator:
Mark C. Zauderer

Panel Members:

Honorable Victoria Graffeo
Honorable Helen Freedman
Honorable Karla Moskowitz
Honorable Karen Peters
Honorable Thomas Dickerson
Honorable Barbara Kapnick
Honorable Barry Cozier

MR. ZAUDERER: We are going to talk
about appeals in commercial cases, but a lot of
what we will talk about really will be broader
than that, because we wanted to take advan-
tage of this opportunity to get a little inside
peek at some of the thinking of our panelists.
So bear that in mind.

What I would like to
do is reserve questions
for the end so we can
keep going through our
topics. Feel free to make
notes, if you have them,
and we will try to mix it
up at the end.

So let me begin.

Judge Cozier, you
served for many years
with distinction on the
Second Department
Appellate Division. Now that you are in private practice,
folks are lining up at your door to have you handle ap-
peals. And somebody comes to you with a complex com-
mercial case and wants to take an appeal and you decide
you are going to do it. You take a very suitable retainer
and wait for the check to clear.

Give us a little insight, what goes through your mind
as you begin to pull your thinking together and how you
are going to handle this appeal? What do you look for?
Give us some ideas about that.

JUSTICE COZIER: Good morning.

Firstly, I have adopted a two-step process. And my
practice is to, initially when someone consults me on a
case, to say that preliminarily I will review the underlying
pleadings and, if necessary, the record to make a deter-
mination as to whether or not there really are appealable
issues. So I do a preliminary evaluation.

And the issue becomes, number one, error is—obvi-
ously the purpose of the appeal is to correct the error. But
all error, of course, is not really material to whether or not
you can have a successful appeal because much error is
harmless error, and it is not going to lead to any change in
the disposition of the case. So my focus is always on the
question of, are there dispositive issues for purposes of
appeal and to try to prioritize those issues?

One of the most difficult things I think for appellate
attorneys is you are faced either with a client, and even
more importantly, you are faced with, many times, an at-
torney who has been involved in the case at the trial level,
at the motion level. It really is almost impossible for those
interested persons to take a dispassionate look at the
record and be objective as to what is appealable.

And so,  mean, that is the job that you undertake
when you are handling an appeal. You are looking at it
for the first time, and you are trying to give a dispassion-
ate look at it and say do we have error, and do we have
dispositive issues? So that is the first thing.

MR. ZAUDERER: So when you go through that
process, and you have a complex case and many potential
issues, you prioritize them. How do you decide “how
many issues do I present”? Is there a philosophy you
employ, such as “less is more”?

JUSTICE COZIER: My philosophy is exactly that,
and I try to explain that to the associates, and I try to ex-
plain it to consulting counsel; and that is, the philosophy
is “less is more.”

Being cognizant, having sat on the court and read
thousands of pages of briefs and records, and, you know,
it is the old “where’s the beef” situation? You are reading
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40 pages and five pages are particularly material to the
case. So it is always a question of distilling this to the es-
sential elements for purposes of the appeal.

And the idea is it is terrible when you have nine
questions presented, and basically those questions fol-
low the format, the court erred, the court erred, etc. I
mean, you are not addressing any of the issues. You are
just saying that the court made a mistake in making this
particular ruling, but it is not providing the court with
any guidance as to why. So you need a theme and that is
what I focus on, is there some theme to the appeal; and
that theme, of course, has to surround what is reversible
error or a basis for a modification.

MR. ZAUDERER: Judge Moskowitz, when you read
these briefs, do you sometimes have a problem finding
the beef?

JUSTICE MOSKOWITZ: Yes. And that is really
what the preliminary statement should be, not a treatise

on law, you know, the
trial court error, but
really, what is the focus
of your appeal, and do
not start—well, we were
talking about this be-
fore. Do not start in the
middle of the story. You

have got to start from
the beginning because
we are sitting there and
we have not looked at
anything yet, just as you
have not looked at—the

lawyer has not looked
at anything yet, and you have got to grab us in that
statement.

So you are not going to put your nine issues in
that statement. You are going to make it very clear and
simple, and then we get to the statement of facts. We get
to the rest of the brief.

MR. ZAUDERER: Judge Freedman, you have been
on the court quite a bit of time. You are sitting, and,
as I imagine is the case, the materials are presented to
you, and if you put the records and the briefs in a pile,
it would be a New York City skyscraper, and you have
many appeals to get through. And Judge Cozier has sub-
mitted a brief in his case, and even though he has whit-
tled it down and has five major points and six sub-points,
11 points, of course you have an answer on every one of
those points, and you have a reply on every one of those
points. How do you get a handle on all of those issues?

JUSTICE FREEDMAN: Sometimes it is not easy,
and as Justice Moskowitz said, you should, at least in the
openings, tell the court what the case is about. Some-
times it takes us to somewhere in the middle of a brief to

find out what the case is about. We do not usually start
out on appeal by reading the complaint, which also may
be 800 pages—or 800 paragraphs with 17 subparts under
each one.

When I start getting bogged down, one of the first
things I do is turn to the reply, because sometimes that
might help me figure out what it is that they are talking
about or what it is that they are really appealing about.
That is the other thing. You want it to be clear what your
case is about, why the court was wrong, the court below
is wrong, and not emphasize every little error, because
most of them are clearly harmless errors. You can go into
them later on page 49 or 50 of your brief or maybe page
45, you must be clear about what is that really dispositive
thing that you think was error in the lower court.

MR. ZAUDERER: Judge Moskowitz.

JUSTICE MOSKOWITZ: One of the things that I no-
ticed in commercial cases is there is a contract. Hopefully
there is a contract. A lot of the cases involve contracts. Do
not quote the paragraph that is really what is in issue and
use little dots, because do you not think the other side is
going to find out what is in those documents?

And do not paraphrase it. I mean, if there really is a
term, a little paragraph that really is what you are talking
about, tell it. Give us the whole thing. We are not going—
the other side is going to find it, and we are going to find
it.

MR. ZAUDERER: Judge Peters.

JUSTICE PETERS: You know, when you pose that
question, you talked about the fact that we would be
hauling an appellant’s brief, a respondent’s brief, and a
reply, and I want to focus on that for a second.

What I see is that replies are not necessary most of
the time. Instead, what happens is the law firm says, ahh,
respondent’s brief came in, so we have to file a reply, and
their reply says the same thing they said in their appel-
lant’s brief. And my frustration level increases if I read the
same thing again that I already read. So my suggestion to
you is that you should never file a reply unless you are
replying to the respondent’s argument. It is not the time
to remake yours.

MR. ZAUDERER: Judge Peters, on that subject of
your review of the briefs, you have an appeal of a case
that involved a denial or a grant of summary judgment.
You appreciate it, of course, when you see the opening
brief and the first two pages tell you what the standards
are for summary judgment?

JUSTICE PETERS: Sure.

You know, the statement of facts is so critical to me,
and I must tell you that before I ever read your brief, the
first thing I do in any appeal I handle is read the decision
of the court that is being appealed.
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And many of you judges know that, and you write
knowing full well, that we will read your decision first.
So I really do not need an attorney to lecture me on
summary judgment being a drastic remedy. What I need
you to do is give me a statement of facts that tells me
only what I need to know to decide the appeal. I do not
need any extraneous names. I do not need any extrane-
ous dates. I do not need any extraneous geographic
information.

All T want to know is what I need to know to decide
your appeal and the more concise and clear you can be in
the statement of facts, the more I will find you credible.
And the key here is for me and the rest of the court to
find you credible. The less credible you are in the begin-
ning of that brief, the less likely you are to win.

MR. ZAUDERER: Judge Cozier.

JUSTICE COZIER:
I was just going to point
out that, on this question
of the statement of facts,
I think it is probably one
of the most common vio-
lations in briefs; that is,
that the statement of facts
will be incorporated first
into a long preliminary
statement. It never tells
the court what the case
is about but just recites
facts. It will be re-recited
in the statement of facts section itself and re-recited in the
argument.

And it is so annoying when you are reading it be-
cause you have already gotten it. You have gotten it three
times, and then it will be repeated in a reply brief. So
you have to be very, very careful. I mean, the statement
of facts is very important. It should be concise. It should
only be those salient facts that are relevant to the issues
on appeal.

And this is particularly true because most of the
appeals in commercial cases are appeals from intermedi-
ate orders, from non-final orders, interlocutory appeals;
and therefore you are many times limited to the motion
record here, to the record on a motion for summary judg-
ment, to the record on a motion to dismiss, to the record
on a motion to amend the pleading.

So the point of it is, you do not have to recite the en-
tire procedural history of the case, and you do not have to
recite all of the facts related to the case. You have to recite
those facts that are relevant to that issue.

MR. ZAUDERER: Judge Dickerson, give us a little
peek through the window, if you would, in the Second
Department. When the judges get ready to hear oral

argument, presumably read the briefs, discussed it, if nec-
essary, with their staff, do you meet with your colleagues
and discuss it in advance; and do we know who is going
to be assigned to write the decision for the majority?

JUSTICE DICKERSON: Let me take this from a little
bit different perspective.

In the Second Department, we are bound by stare
decisis. If you are challenging a particular precedent, go
ahead and do it. If you have a case that is outside of what
is a precedent, well, tell us about it, and then start arguing
why we ought to change the precedent.

MR. ZAUDERER: Before I get to Judge Peters, let me
follow up with Judge Dickerson, if I may.

Obviously there are some cases, simpler cases, where
the issue is just one of finding the clearly applicable
precedent. There is an argument over the statute of limita-
tions. Well, you look it up. It is clear you have a statute,
you have a case, it is three years, it is six years, etc.

But in complicated appeals, many of them commer-
cial cases, there are many precedents, and it is more the
issue of, well, which precedent do I apply, because not
any one of them clearly imposes a decision? How do you
handle that?

JUSTICE DICKERSON: We analyze each and every
issue on a stare decisis basis, and we go one by one, and
that is what the lawyers have to do. So you still have to go
one by one and put it all together.

MR. ZAUDERER: Judge Peters.

JUSTICE PETERS: I am happy to talk about how our
court handles appeals, but I just wanted to get back to
brief writing for a second before we lose that issue.

I suggest to you, that in complex cases when you
have a limited amount of time in your brief to convince
us of your position, to think a little bit outside of the box
in the way you present information: think charts; think
timelines. Sometimes it is easier for me to see the corpo-
rate structure and how it changed, or the investments and
how they were made, in a timeline or a chart than for me
to read 20 pages of history.

I know that is not the way you lawyers usually func-
tion, but I strongly suggest you take some young associ-
ate that has been doing that kind of thinking since he
or she has been born, and ask them to help you create a
chart or a timeline to teach us the information we need
and allow us to go back to it as we read the brief and
understand what is happening in your case.

MR. ZAUDERER: Did you want to comment on the
other topic, about how you process your appeals?

JUSTICE PETERS: Just quickly. We can talk about
this all day.
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We handle almost 2,000 cases a year, and until just
recently there were only seven judges on our court, as
many of you know. So we triage the cases; and all the
commercial cases, not all of them but most of them have
just been sitting around waiting for us to be able to get to
them.

But the way we manage our cases is that, while we
know ahead of time which judge is assigned to write a
decision, you do not.

But we prepare for an oral argument as if each case
were our case so you will not know who is obligated to
draft the decision.

JUSTICE DICKERSON: Can I go back to—
MR. ZAUDERER: Yes, Judge Dickerson.

JUSTICE DICKERSON: The lawyers that we really
like and respect are the ones that come in and say, Your
Honors, here is the precedent that we wish to challenge,
here are the cases supporting it, here are some other cases
that have questioned that particular precedent and here
are the facts of the case. So if you just get right down to
it, at least in terms of challenging the precedent, that is
what we appreciate.

MR. ZAUDERER: Judge Kapnick, you have heard a
brief description of how the pre-argument process works
in the Second Department and Third Department. That
is not exactly the way it is done in the First Department,
is it?

JUSTICE KAPNICK:
Well, it is a little bit dif-
ferent, and if I make any
misstatements, Justices
Moskowitz and Freed-
man can correct me since
I am sort of new to the
process.

But we have about 18
or 19 appeals every time
we sit. We usually sit in
benches of five unless
something happens and
there are only four, but
we try to do it with five. And in terms of the reporting
judge or the judge responsible, we do not know that in
advance, so we all read all 19 cases not knowing which
one is going to be assigned to us, and it does not get as-
signed to us until after the calendar is called the day of
argument and all the cases are called.

Some, as you know, actually show up to argue, some
are submitted, some that we think will probably be com-
ing in to argue and have asked for time do not show up
sometimes, and we wanted to ask some questions but
they are not there.

And once that is figured out, the clerks go back and
do some kind of process in the back, the wheel, and then
they come back—then we get a list, as the first argument
usually is in the process of going, and we find out who
is assigned to which case. So I think we all take a minute
and look to see which ones are our cases so we know that
that is our case. Now, that does not mean—so everybody
is prepared equally on every case, and our bench is also
a hot bench, and I have now sat with everybody on the
First Department at least once, and I can say everybody
is always very prepared and everybody is always asking
questions. Since the oral argument time is limited because
there are so many appeals, obviously we want to know
what we want to know.

We are not just interested that you can make a nice
presentation for seven minutes, and nobody ever gets to
speak for seven minutes without being asked way before
that a lot of questions. So it is important. You can sort of
figure out by the judge’s questions what we really are
interested in knowing, what is confusing us, or what we
would like more information on, and that is important. So
the cases that we are assigned to may be the ones that we
write on, it depends on the situation, but we do not find
out until then.

I'would just, to pick up on one other point I think that
you just made, Justice Peters, it is a little bit of a breath
of fresh air for me, having come out of five-and-a-half
years in the Commercial Division, reading a couple of trip
and falls, some motor vehicle cases, the things I used to
have, because they are generally less complex and more
straightforward.

The commercial cases are obviously the really com-
plex cases in our court, in all of our courts, and we get a
few of them. I am not saying some of the others do not
also have difficult issues, but generally the commercial
ones are pretty complex, the briefs are pretty significant
and the records are large.

I also like to look at the decisions below and I also
like to read the oral argument transcripts. Because I
always like to read the transcripts in my cases when I
would go back and start writing my decisions, and I find
that the discussions that the judge had with the lawyers
are also very important and are sometimes incorporated
into the written decision that was produced. So, I like to
read both of those to see what the discussions were there.

I do agree that a lot of the time, when I am reading
those cases, I make charts because there are so many dif-
ferent parties, and as you know, so many of them have
the same name or almost the same name, holding com-
pany, whatever, LLC, the corporation, the company. It
becomes very confusing. I have to keep flipping back. So I
draw a chart, but having a chart somewhere in the papers
is a good thing.
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I think sometimes people get bogged down in all the
details rather than just getting to the issues, and that is
important because there is so much volume in all of the
departments, I am sure, and the commercial cases really
involve a lot of different things, and of course there is
not always precedent or that much precedent on some of
these issues.

A lot of us out in the Commercial Division, since I
was there so recently, are struggling with some of these
issues because there are new issues coming up all the
time in a lot of different cases. All of a sudden—the
RMBS cases, ten years ago nobody knew what those
were. Now that has been infiltrating our courts and
people go in different ways and CDO cases and what-
ever, and the precedents sometimes are not as clear-cut as
the judges would like.

So sometimes it is a little confusing, and sometimes
you have to really focus on what you would like us to
decide and what you should want us to look at, but of
course you need to address the major cases that you
know are out there that we are familiar with that may go
a different way, and try to distinguish them because that
is certainly what we are going to be doing.

MR. ZAUDERER: Before I get to Judge Cozier,
let me just follow up with you, Judge Kapnick, on
question—clarification.

You mentioned that when you read the briefs in
preparation for the argument, the judges do not know
who is going to be the reporting judge.

Am I correct that one of the reasons or the reason you
cannot know is that the assignments go in order and you
may show up in the court and someone who is planning
to orally argue will submit, which will change the whole
order. Is that not something—

JUSTICE FREEDMAN: That is the system, but even
that is not clear to most of us.

MR. ZAUDERER: Judge Moskowitz.

JUSTICE MOSKOWITZ: There are two wheels. One
is for submitted cases and one is for argued cases. So that
is why we do not know until we get there, and because
we do not know who is going to show up to argue, what
wheel you are on and that is the reason it is not set before
oral argument.

JUSTICE FREEDMAN: Can I just add a little bit
about our process? Unlike the Second Department, the
court attorneys get assigned to write up cases, and it is
not that we wait for them. We calendar our cases before
they must get their reports to us.

Now, Judge Kapnick does not remember this, but
up until last year our calendars were between 20 and 22
cases.

JUSTICE KAPNICK: I was not there.

JUSTICE FREED-
MAN: The reason they
are down to 18 or 19 or
20 now is that we have
lost so many attorneys
in the law department so
that they cannot generate
the reports as quickly as
they did before. There are
just fewer of them, and so
we have not been able to
schedule quite as many
cases, but traditionally
we do over 3,000 appeals
a year.

And for the first time, just so people know, for the
first time we are actually holding over a hundred ap-
peals from June over to the September-October terms that
ordinarily would have been argued in this calendar year
up to June because of the shortage of personnel in the law
department.

But our system is a little different. You heard about
some of the other differences. We do not get our reports
two weeks before. We get them one week before because
the court attorneys are working so hard and scrambling
so hard to get them out.

But we do have access to the lower court decisions,
which I think all of us read before we even read the
reports or the appeals. Sometimes it is a little deceptive
because you find out once you get the appellate briefs
that—we start reading the briefs, they are not appeal-
ing all the issues that are in the lower court’s opinion. So
you may have wasted a little bit of time, but it gets better
background, and sometimes the court—unfortunately
because of the way things go, the clearest description of
what the case is about is in the lower court’s opinion.

I do not want to add anything to the other things,
but I just wanted you to know how we work a little
differently.

MR. ZAUDERER: Judge Cozier.

JUSTICE COZIER: I just wanted to react to my friend
Justice Dickerson’s statement. I want to give you some
hope.

It is the case that the appellate division applies stare
decisis, and to a lesser extent law of the case sometimes
applies with respect to prior appeals. But the fact of the
matter is there are many instances, of course, where there
is no precedent from the Court of Appeals and no direct
precedent in that particular department. And those are
really the basis for stare decisis. Because, while precedent
in another department is persuasive and federal deci-
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sions are persuasive, it is certainly not binding on the
department.

But in the context of commercial cases, you should
keep in mind that the court’s scope of appeal is very
broad. The court has jurisdiction over the facts as well as
the law. The court can exercise interest of justice jurisdic-
tion where appropriate. The court also decides whether
or not there has been an abuse of discretion.

So in terms of commercial cases, particularly ap-
peals from motions for summary judgment, the call that
really is being made many times is a question of whether
or not there is an issue of fact, a triable issue of fact. So
it is sometimes gray in that respect. It does dovetail on
something that Justice Peters indicated, and that is that
they like to affirm, and that is why you need to be famil-
iar with the judge who the case is being appealed from
many times.

And the first thing I do when I do evaluate cases, I
ask for all of the decisions, all of the decisions; and that
is, I want to see all the decisions that the trial judge or
motion judge made because it gives me a sense, well,
does it sound right in the first instance? Because, if it
sounds right, then it is probably going to be an uphill
battle.

Now, sometimes I have an advantage, to some
extent, in the First and Second Department; and that is, I
know so many of the judges either personally or by repu-
tation. It is sometimes easier for me to evaluate because
I know that certain judges are held in high regard before
the court; and therefore, if they make a minor mistake,
they are going to be affirmed.

And so I know that there are certain things that are
not going to work with respect to those judges because
they are fairly consistent. They are consistently right
when they decide most issues. And it is helpful to me just
in terms of evaluation.

But I think that there is always room—again, there
are cases where it turns on the facts. You have to re-
member, the Appellate Division can re-find facts where
necessary, unlike the Court of Appeals. So there is wiggle
room certainly there, and even though they may prefer to
affirm, they also want to make sure that the motion court
or trial court got it right.

MR. ZAUDERER: So before we turn to the Court of
Appeals—and go to the Court of Appeals, which is no
mean feat to get there—for the moment, Judge Cozier, let
me follow up. And if you were talking from the perspec-
tive of an appellate judge, you know, we who do work as
practitioners have no control over who decided the deci-
sion below. So if we are appealing it, it might be a little
disconcerting to us to think that we have only a record.

We are arguing on the facts, as they appear, and to
think that the appellate judge’s decision on that case

would be influenced by the judge’s view of the judge be-
low, as a judge who generally gets things right or may get
things wrong, because all we have before us is the record
on this appeal. Would that not be something we should
be concerned about?

JUSTICE COZIER: No, because I do not think it is
in that context. I think it is in the context that there are
close cases. There are cases that are very close, and there
are cases where it is really a discretionary call. And that is
what the Appellate Court is sometimes examining, how
close is it?

And it is true, I think, that sometimes a judge will
get the benefit of the doubt on certain issues. Again, it
depends on the issue. It depends on what the scope of the
appeal may be. But I think that practitioners, particularly
commercial practitioners, have as good a sense since there
are a limited number of judges that are handling commer-
cial cases.

And, I mean, I certainly follow the decisions of the
judges, and I certainly like to follow the decisions on the
appeals to get some sense. So I think that it is helpful
to have some sense as to how those issues have played
before the court in previous cases.

MR. ZAUDERER: Judge Dickerson.

JUSTICE DICKER-
SON: Barry is correct in
everything he says, but I
can tell you that, of those
20 appeals that I will hear
next week and the week
after and the week after
that, there might be one
or two where there is an
issue of first impression.

If there is, then
whoever is the reporting
judge will be encour-
aged to write an opinion,
because we like to do that. We like to stay on the cutting
edge of the law.

MR. ZAUDERER: Judge Freedman, then Judge Pe-
ters and Judge Moskowitz, and we will be taking num-
bers in a moment.

JUSTICE FREEDMAN: I think that we have a some-
what different experience in the First Department, partly
because we do get so many of the complex commercial
cases that you all are responsible for, and because the law
is not so clear and the facts may be different and may be
different enough.

As Judge Kapnick said before, the whole concept of
the RMBS and the CDOs that have come in are fertile
fields for litigation and yet the law is not that established
because most of those cases have not yet gone to the
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Court of Appeals, and when they do, I think we will have
a better idea.

But one of my colleagues has said, and I have no
reason to doubt him, that the First Department has more
dissents than the other three departments combined. We
do not, within our group, always agree. In fact, we often
do not. And I think that my favorite line was one of my
colleagues who said that, I do not want to give a gender,
he or she spent all weekend saying novenas that he or she
would not get that case when it came up because it was
so complicated and so difficult.

So that you are right to expect, at least in some of
the complex commercial cases that you handle, that the
law is not as established, that the judges within our court
have different approaches, and that you may even be
looking to get to the Court of Appeals on your case in a
complex commercial one.

MR. ZAUDERER: We are struggling to get to the
Court of Appeals.

Judge Peters.

JUSTICE GRAFFEO: That is why I am way at the
end here.

JUSTICE PETERS: I will speak quickly.

I'just wanted to comment upon the other judges’
comments concerning your brief writing.

We do hear so many cases in one day. What you want
to be able to do is write a brief that persuades us that
your case is the most important case that day. So that
when we walk into the robing room to put our robes on,
to get up on the bench, the topic of conversation among
the five judges in that room is, “Wow, can you believe this
case. It is going to be a fascinating argument.” You want
your case to be that topic.

MR. ZAUDERER: Judge Moskowitz.

JUSTICE MOSKOWITZ: This is just on oral
argument.

MR. ZAUDERER: We will come to that in a moment.

JUSTICE MOSKOWITZ: Would you like Court of
Appeals first?

MR. ZAUDERER: I am trying very hard.

JUSTICE GRAFFEO: Shows you how hard it is to get
to me.

MR. ZAUDERER: Judge Graffeo, I apologize for the
delay.

We are often told that if we want to maximize our
chance of getting heard in the Court of Appeals, having
our case taken, what we have to think about is whether
there is a split in authority among the different depart-
ments of the Appellate Division and, of course, as we

know, the second feature, why is this issue not only im-
portant in our case but is an issue of general importance?

Which of those two factors, if either, weighs more
heavily in your mind; a split in the Appellate Division or
the importance of the question?

JUSTICE GRAFFEO: J
Let me do a bit of pref-
ace before I answer that
question. And first let me
say good morning. It is
always a real pleasure to
meet with your Section.
The bar generally does a
fantastic job when they
come into the Court of
Appeals.

But from my view,
the most important docu-
ment to deal with in our
court is your motion for leave, because that is really what
it is all about in our court. Let me give you a statistical
foundation to work from.

Last year we had over a thousand civil leave applica-
tions and over 2,000 criminal leave applications. We is-
sued 259 written opinions. That shows you an enormous
sifting process, especially since more than 50 percent of
those opinions were in criminal cases. It is like a pyra-
mid coming up to the top from what my colleagues have
talked about here in terms of their numbers versus what
our court can handle. So that motion for leave is such a
critical document.

And first you have got to deal with looking at the
jurisdictional barriers that our court has. We are very dif-
ferent from the Appellate Divisions. I often try to impress
upon attorneys that you just cannot take your Appellate
Division brief and spiff it up and expect that it is going
to do the job in our court because we have got timeliness,
finality, preservation. We have all these jurisdictional
barriers, and the materials I have attached so you have a
hard copy of what is on our website.

We have very particular requirements, and I think
that the most crucial thing is for lawyers to go over
that and to make sure that they can fit those categories,
because the worst thing is to spend all of your time and
effort and find out that your motion is going to be dis-
missed because it is a non-final order.

We are looking for significant cases, novel interests,
something that affects an industry practice. Of course
the amount of damages, the size of the case sometimes
makes a critical difference. We are very, very interested
in keeping New York on the forefront of international
commercial and financial matters. So if the case involves
foreign nationals and it is a very significant case, we are
going to take that. And, of course, as Mark mentioned, if

NYSBA NYLitigator | Fall 2014 | Vol. 19 | No. 2

21



we have a split in the
departments.

But remember,

we are a court of law.
And, despite what the
dispositional statement
may be in an Appellate
Division decision, we
will examine whether
it is actually a factual
dispute or legal issue.

In your motion for
leave, you need to tell
us what the legal issue
is and why it is a legal
issue, because fre-
quently there can be a two-judge dissent, but it may be a
factual issue even though the Appellate Division said its
decision was based on the facts and the law. So we look
beyond their label, and we examine the case.

MR. ZAUDERER: Well, Judge Graffeo, the current
chief judge, like the former chief judge, has brought a lot
of attention to the effort being made by many parties to
enhance New York’s reputation as a commercial center,
for reasons not only of pride and reputation, but the
practical reasons of drawing jobs and businesses to the
State.

Is that something you are aware of in deciding what
case to take, whether this is an issue, perhaps, a legal
issue that is not only important in New York, but would
be important to establish a precedent for New Yorkers as
well as other courts?

JUSTICE GRAFFEO: Absolutely. If they are banking,
securities cases, we want to keep these industries in New
York. So there is no question, we will talk about that.

Let me give you a summary of our process, because
it is dissimilar from the Appellate Division’s. When a
motion for leave arrives in a civil case, the first person
to read it is a staff attorney, and that lawyer will write a
report and make a recommendation whether to deny or
grant. Staff is primarily looking at jurisdictional prerequi-
sites; that is how they are trained to deal with the case.

They will write a report and then that report is as-
signed to one of the seven of us. The assigned judge will
go through the motion for leave, and if we agree with the
staff report, we will approve its circulation. If we dis-
agree with the staff report, we will either have the report
rewritten or we will put a cover sheet on it and explain
what we think the court should do with the motion.

Then when we are in session, every morning at con-
ference, we consider civil motions. The cases are called

and two votes out of
seven are needed to
grant a civil case. That
sounds fairly easy, but
when you look at the
statistics, obviously,
we do not grant all the
commercial cases that
come in.

As you are putting
your motion for leave
together, try to explain
the ramifications and
the significance of the
case—this is extremely
important. And I would
also suggest, particu-
larly if it involves an industry practice, it is an insurance
case with a clause that is commonly used, if there are any
trade associations or outside organizations that can sub-
mit an amicus brief, or even just a letter that is supporting
the issue, that is helpful to us. That helps to alert us to the
significance of the case. There is an audience out there
interested in this case.

And I think oftentimes people wait until we accept
leave and then they start to look for amicus submissions,
and I think that is a little bit too late because the fact is
you want to do it early on as you are thinking about the
case, trying to get groups to make submissions, and that
is helpful because we are concerned with what is going
on, especially if there are recent decisions from other
States” highest courts or a Circuit Court.

It does not necessarily have to be a split between the
departments. It could be that the majority of other states
are going this way on this UCC provision, and New York
is adhering to a minority view. We will probably take that
case so that we take another look at it.

MR. ZAUDERER: Judge Graffeo, if I am correct,
when an application for leave is made to you, the party
on the other side does not necessarily have to respond to
that; is that not correct?

JUSTICE GRAFFEO: Right.

MR. ZAUDERER: What would your advice be?
Should we respond in all instances just on the chance that
a point will not be perceived or picked up on?

JUSTICE GRAFFEO: I think it depends on the nature
of the case. I think if there is a reason. Sometimes the
respondent will send a letter and say there is not a split in
the departments, the cases are being misinterpreted, that
type of thing. If there is something valuable to say, yes,
say it. If it is just to tell us the case is not significant, then I
do not think it is probably worth a submission.
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MR. ZAUDERER: Judge Freedman, one of the
avenues for getting to the Court of Appeals, of course,
is that motion for reargument by the losing party or the
alternative leave to appeal to the Court of Appeals. What
goes on behind the curtains when that motion is made?

JUSTICE FREEDMAN: Well, it always goes back
to the reporting judge; and, again, the reporting judge
did not know he or she was the reporting judge until
the oral arguments began or the parties were sitting. But
what happens is, it goes back to that judge and that judge
writes a memo I would say usually saying this is just
rehashing the arguments made before. There is nothing
new here and recommends to deny.

However, when there is a three-to-two or even
sometimes a four-to-one split, and, as I said, in New York
County or in the First Department that is not as uncom-
mon as it might be elsewhere, we, out of courtesy to our
colleagues, even if we are the judge who is the reporting
judge and who wrote the majority opinion, will recom-
mend granting leave to appeal. Occasionally, it is also
because of a particularly interesting issue.

I can think of one, a commercial issue on consequen-
tial damages in which I was the reporting judge. We
found a certain way, but I had been very troubled by that
decision, even when I went along with it or I wrote it,
more or less. When it came to me, I recommended grant-
ing leave to appeal. I needed to get one colleague; I think
Judge Moskowitz went along with me. So when two of
us agree to grant leave, we do, and not surprisingly, the
Court of Appeals reversed us. So that is what happens.
That is the civil cases.

Just quickly in criminal cases, all you need is just
one judge to disagree and one judge can grant leave to
appeal; and it can be any judge, and instead of going to
the reporting judge, the appellants or prospective appel-
lants go to the judge who dissented, because that ]udge is
likely to grant leave to

appeal.

MR. ZAUDERER:
So if I understand you
correctly, let us as-
sume there is a five to
zero decision, so no
one is dissenting, but
your rule of senatorial
courtesy is that, if two
judges feel, for whatev-
er reason, even though
they have voted with
the majority, then you
will certify that to the
Court of Appeals?

JUSTICE FREEDMAN: That has been our practice.

MR. ZAUDERER: We talked a little about oral
argument. One of the projects that is under way in the
Advisory Council, the Commercial Division Advisory
Council that Judge Lippman has created, is coordination
between the Commercial Division and appellate courts
to explore ways in which the appeals may be processed
more expeditiously. And one of the things we found out
is that, on oral argument, there are very different practices
in the different Departments. Let me talk about the First
Department.

One of the scenarios that I hear lawyers talk about
a lot is the following, and this is one lawyer advising
another lawyer who has never argued an appeal: Well the
judges will come out at 2:15, and the justice presiding will
say, “Well, if we have oral arguments as everyone has put
down for, we will be here until 7:00 tonight. Therefore we
are going the call the calendar, and you tell us how much
time you really need.” And a lawyer is nominally posted
for 15 minutes, and not wanting to be offensive but know-
ing they have a lot to say, will respond, “Well, I will take
twelve minutes,” and the presiding judge may say, “You
have seven.”

Now, these commercial cases are very complicated.
Oh, and the other thing that the justice presiding will say
is, “You can rest assured we have all read the briefs and
we know the issues.”

Now, is there any concern among those on the court
that, if circumstances permit, greater time for oral argu-
ment would be useful to the court, if not to the parties?

JUSTICE KAPNICK: I have seen that when there are
issues that the judges really want to know about, the fact
that the red light goes on does not stop the judges from
asking additional questions, or if the attorney feels that
there is some point that is very important, they will ask
if they could have just
a moment or so. But
when the court feels that
really there is something
we need to hear about,
we continue to ask
questions.

I have not felt, in the
short time I have been
there, that people—
maybe once, but I do
not even know if it is
that—that people leave
feeling they really have
not been able or allowed
to get out their impor-
tant issues. A lot of times
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people say, if there are no more questions, then I will rest
on my brief.

There are a lot of questions that come up. It is
complicated, but I think we try to ask and get them to
answer, and the red light is not, okay, I have to stop in
the middle of a sentence. I will let some of my colleagues
who have been there longer expand on that.

JUSTICE MOSKOWITZ: Well, that is true of other
cases, other than commercial cases, where there is some-
thing complicated about it. We might want more time
and you might want more time, and I think it comes
down to your really having to focus on the key one issue
or two issues because the case is going to be decided that
way.

And could I just go back to appearing for oral
argument?

MR. ZAUDERER: Sure.

JUSTICE MOSKOWITZ: Well, the first thing is,
please, come in and orally argue. You have no idea how
frustrating it is for us if we are—even commercial cases—
where we have expected you to come in, where you have
asked for that time and you do not show up. So it is re-
ally important that you do come in. That is the first thing.

The second thing is it is very—it is equally important
that you take one issue or two issues, and you do not
think you are going to take five issues, because obviously
you had to take maybe an issue that somebody in the
firm thought had to be put in or the client or something,
but that is not going to be the issue that we are going to
decide on.

The other thing is, if you are talking about one issue
and one of us says, Mr. Arenson, could you please ad-
dress X? It does not do your client any good to say, well,
I'will get to that later. Let me finish my thought. When
we are asking that, it is a question that is troubling that
judge, maybe another judge, and we really want to hear
you address that question. So you do not say, “Well, later,
Judge.”

MR. ZAUDERER: So I should not say “I'm happy to
submit a letter tomorrow”?

JUSTICE MOSKOWITZ: Can I just get back on
something else?

I was talking about how useful it would be to have
flow charts or some other way or timelines. Do not think
that if you are going to bring that in for the oral argu-
ment, that we are going to let you put that in front of us.

JUSTICE FREEDMAN: Sometimes we do. Some-
times we do not.

JUSTICE MOSKOWITZ: No, we do not, really, not
at all. Because that is something—

JUSTICE FREEDMAN: Occasionally, we have looked
at charges provided by counsel at oral argument.

JUSTICE MOSKOWITZ: Well, no. If it is a blowup
or something, it is a summary of the report, that is fine. If
it is newly created for the oral argument to help us with a
timeline, that is not fair to the other side, and we are not
going to let that happen. Maybe on your panel.

MR. ZAUDERER: Judge Peters.

JUSTICE PETERS:
There is only one Third
Department Judge here
so I will speak for all of
us. We do not have a red
light. The justice presid-
ing is the red light, but
we do put on our website
the amount of time that
you have been allotted for
your oral argument, and
we will give you what we
have allotted you. We will

— =8 not cut you off. We will,
however, hardly ever give you any more time.

But the situation in which we will allow you to con-
tinue to speak is similar to that posed by the other mem-
bers of the panel; and that is, if one of the judges of the
court has a question to ask you and your time is up, we
will allow you to answer that question.

I would like to stress what Mark said; the worst thing
to ever do to us is to tell us you will get to that later. It
should never be part of your lexicon because it is just
rude. And, in addition, the idea of not showing up for
oral argument is incredibly rude as well. We have clerks
who keep track of the calendar and those persons present
in court.

If you are scheduled to argue, particularly in our
court because some of you are coming from the city, you
are taking the train, you are driving, and you are going to
be delayed, you can call and ask that your case be called
later in the calendar, or you can call and say I am sorry
there has been a snowstorm, and I cannot get there, I
would like to submit. Do not fail to show up because we
really will notice that.

And, on the subject of oral argument, one more thing;
if you do find yourself, Mr. Zauderer, the night before you
are scheduled to argue in my court, having some gentle-
man call you who is very, very wealthy and wants to pay
you a great deal of money to meet with him the next day
to discuss his case—

MR. ZAUDERER: This generally happens, yes.
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JUSTICE PETERS: And you know full well that you
would like to have that client, so you therefore cannot
come to argue that case in front of me the next day. The
worst thing to do is to give the brief to some junior asso-
ciate in your firm and say, read this brief and record and
get into the court tomorrow and argue the case. You are
better off submitting, because there is nothing more of-
fensive than for us to know more about the case than the
advocate standing in front of us. Do not ever—do not do
it to the poor associate and do not do it to the court.

MR. ZAUDERER: Judge Graffeo.
MR. SARKOZI: The yellow light is going off.

MR. ZAUDERER: Thank you. Do this by Third De-
partment rules. Judge Graffeo.

JUSTICE GRAFFEO: I got your back, Mark. Oral
argument is very important in our court because many
of our cases are extremely close. Every month there are a
number of cases that, frankly, I could write either way. So
it is also extremely critical because we do not know who
is going to draft that opinion before oral argument. So,
anything that we want to know about that case, we are
going to ask at oral argument.

All lawyers who come to our court should be pre-
pared for two things. One is to answer a lot of hypotheti-
cals, and no matter how ridiculous you may think some
of those hypotheticals are, we are trying to expand the
rule and test it to see if it breaks somewhere, how it is go-
ing to affect other types of cases. So if I had $5 for every
time a lawyer said, “but these are not the facts of the case
before you”—I cringe when attorneys say that.

Our whole purpose is to devise a rule of law that ap-
plies across the board that is not going to cause tremen-
dous harm. We have to ask those kinds of hypotheticals.
So if you confront those hypotheticals, have patience with
us and try to answer them as best as you can.

The second tip for oral
argument is to point out the
significance of your client’s
position and why it is the better
rule. Most of us are, at some
point, going to ask, “what is the
‘going forward’ rule,” because
sometimes we tend to get
caught in the details of the case.
What we need to ask is, “What
is the general rule that you
want us to articulate?”

And, frequently, we will
also ask about a remedy,
because there may have been

different issues that have percolated from the trial court
to the Appellate Division to our court with the passage
of time. Generally, years have gone by, by the time a case
gets to our court. So always think about what you are
requesting in terms of a remedy.

We are not wedded to the red light in our court, al-
though I think sometimes lawyers wish we were. We can
go 10, 15, 20 minutes overtime. We have that luxury be-
cause of the number of arguments we schedule in a day.
And, generally, the Chief Judge will not cut attorneys off.
As long as other judges want to ask a question, usually he
will allow that. When Judge Lippman is recused and I am
the judge presiding, I try and allow the other side to have
an equivalent amount of time; but we will, frequently, go
beyond the time allotted.

MR. ZAUDERER: So, we only have three or four
minutes left. I promised there would be some time for
questions. I am sorry if it is too short. The only thing I
would respectfully ask is that, if you have a question, let
us make it a question and let us make it brief.

Anybody have any questions?

THE FLOOR: Courts can be very flexible about time.
When I argued the Levitown School Finance Case, a panel
of the Second Department, it was a whole day, and then
after they wrote their opinion with a very long fact ses-
sion, they called counsel into chambers to review the fact
session and update it.

I do not know if you have ever done that in other
cases but it can be done if—

JUSTICE DICKERSON: When was that done?
THE FLOOR: In the late ‘70s, early ‘80s.

JUSTICE DICKERSON: On occasion, in a complex
case, we will allow extended argument time.

MR. ZAUDERER: Judge
Freedman.

JUSTICE FREEDMAN: If
lawyers ask in advance for extra
time, in very few cases we will
make an exception. I do not
advise asking unless it really
is warranted. But if it is, let us
know beforehand. Occasionally,
the presiding judge that day
will make the decision, usually
in consultation with the other
members of the panel, to hear
arguments, say at 12:00 noon,
from 12:00 to 1:00 instead of in
the regular order, which is usu-
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ally 2:00 in the after-
noon afterwards. And
we never start at 2:15.
We always start at 2:00.
Some people make that
mistake too.

MR. ZAUDERER:
I'wondered why I am
always late.

JUSTICE FREED-
MAN: But you can get
extra time in our court.

MR. ZAUDER-
ER: Yes, I have been
involved in two cases
where there was an
hour argument at 12:00
in the last couple of years.

JUSTICE FREEDMAN: In two cases, I think that
may be the total number of cases in the last—no, we have
had a few more.

THE FLOOR: I do not know the rule in the Third
Department. I know the rule in the Second Department is
against rebuttal. But I was wondering if the judges could
talk about utility of rebuttal and is it a good idea, is it a
bad idea, good points, bad points.

JUSTICE PETERS: Well, in the Third Department
the rule is that there is a certain amount of time, as I men-
tioned, allotted for argument, which is on our website
and on the calendar. And we advise you at the beginning
of the calendar that if you want time for rebuttal, you
need to tell us what time you would like set aside for
rebuttal. It comes out of your argument time, it is deduct-
ed, and then I hold it, and I give it to you for rebuttal.

I actually think it is very helpful to hold a couple
minutes, because often there is some issue that is raised
by the respondent that you really do want the opportuni-
ty to correct. Often it is a factual error that you want the
opportunity to correct, or a place in the record that you
want to bring to our attention. So I think it is a good idea.

MR. ZAUDERER: I think we have time for one more
question.

THE FLOOR: Federal case law—I know, for ex-
ample, Judge Scheindlin’s decision in Zubulake—was

L to R: Mark Zauderer, Hon. Karla Moskowitz, Hon. Barry Cozier,
Hon. Victoria Graffeo, Hon. Karen Peters, Hon. Thomas A. Dickerson,
Hon. Barbara R. Kapnick, and Hon. Helen E. Freedman

considered by the First
Department in mak-

ing recent decisions

on e-Discovery. We are
also seeing some other
cutting edge issues—

in RMBS and a lot of

the complex financial
instrument cases—being
addressed in both state
and federal courts. What
is the court’s view of

the persuasive author-
ity, the value of Federal
Court decisions in those
contexts?

MR. ZAUDERER:
Judge Moskowitz.

JUSTICE MOSKOWITZ: Particularly because we do
not have decisions in certain areas in the state courts, we
will look at the decisions in federal cases. They are not
binding, but they can be persuasive, particularly if they
are the same, how do we say it, same CDO, the same par-
ties, and they would just assume be in a different court.

JUSTICE GRAFFEO: It is very important in our court
to point this out. We are going to look at District Courts,
Circuit Courts, of course, the U.S. Supreme Court, but we
are even going to look at other states” high courts. It is
extremely important.

And we have a very active certification process with
the Second Circuit. And with—as a matter of fact, we are
in the middle of our two-week term right now, and we
have a certified question from the Delaware Supreme
Court this session. We have probably six to eight certified
questions in commercial cases from the Second Circuit
each year.

MR. ZAUDERER: So before I thank the panel, since
our time is up, let me, on a personal note, say it is a privi-
lege to work with all the judges and present this to you
and to share with you just a little of my own philosophy
of life that has guided me.

My philosopher has always been Yogi Berra—that
great wise philosopher—who said many, many interest-
ing things. One that always stuck with me, that I have
adhered to, is, in life, if you come to a fork in the road, be
sure to take it. On that note, let us hear it for our panel.
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Oil in the Joints or Monkey Wrench in the Gears:
Deferred and Non-Prosecution Agreements

in Antitrust Cases

1. Introduction

In February of 2013, the Department of Justice Anti-
trust Division, together with the Criminal Division (col-
lectively, DOJ), announced its first-ever Deferred Prosecu-
tion Agreement (“DPA”), made with the Royal Bank of
Scotland plc (“RBS”) in connection with the bank’s role in
benchmark interest rate (LIBOR) manipulation.! Under the
DPA, the bank agreed “to admit and accept responsibility
for its misconduct[,]” to cooperate with the DOJ’s ongoing
investigation, and to pay a $100 million penalty.?

The Antitrust Division has traditionally avoided us-
ing DPAs and Non-Prosecution Agreements (“NPAs”) in
criminal antitrust cases, favoring instead its Corporate
Leniency Program. However, in recent years the Antitrust
Division has offered NPAs in a few cases. Thus, the DPA
with RBS caused the antitrust bar and legal analysts to
wonder whether this resolution might foreshadow a shift
away from the Antitrust Division’s predilection for its
Corporate Leniency Program.

Here, we examine the potential effects of such a shift
from both a government enforcer and defense perspec-
tive. Specifically, we discuss whether DPAs and NPAs can
act as companions to the Corporate Leniency Program by
enhancing corporate compliance and averting significant
collateral consequences such as financial ruin, or whether
the agreements undermine the very core of the Corporate
Leniency Program and its success in furthering criminal
antitrust enforcement. We also (1) note the potential ef-
fects that increased use of DPAs and NPAs could have on
related civil antitrust litigation, (2) examine whether there
are guiding principles found in those cases where the
Antitrust Division has offered criminal defendants DPAs
and NPAs in lieu of prosecution, and (3) discuss what all
of this means for future antitrust enforcement.

Il. Background

A. What Are DPAs and NPAs and Where Do They
Come From?

DPAs and NPAs are flexible agreements that federal
prosecutors and companies under criminal investigation
can tailor to meet the circumstances. The agreements offer
the DOJ a middle ground between pursuing a potentially
harmful criminal process, and forgoing criminal prosecu-
tion outright. Under an NPA, the government agrees not
to prosecute a company, so long as it satisfies its obliga-
tions under the agreement. 3 The agreement may never
even become public. Under a DPA, the government files
formal criminal charges, but refrains from prosecuting the

case on the condition that the company performs its obli-
gations under the agreement.* DPAs are typically public
documents filed on the court’s docket.®

Generally speaking, both DPAs and NPAs require the
contracting company to:

¢ admit to its criminal conduct;
e cooperate fully with the government’s investigation;

e implement (or strengthen) a corporate compliance
program or other remedial measures;

* expand and strengthen existing internal controls;
* terminate employment of responsible individuals;

¢ refrain from making any public statements contra-
dicting the terms of the agreement or the company’s
admissions;

* pay a criminal penalty; and
e face prosecution if the agreement is breached.®

These agreements with corporations have their roots
in pretrial diversion programs for individual defendants,
which DOJ has used where it has determined that the so-
cietal benefits of prosecution are outweighed by the costs
to the defendant. Typically, such programs are limited
to first-time offenders who have committed relatively
minor offenses. Similarly, corporate DPAs and NPAs are
designed to prevent or mitigate collateral harm that could
result from a corporate conviction, while preserving the
deterrent, punitive, and rehabilitative goals of criminal
prosecution.

Although used intermittently over the years, cor-
porate prosecution agreements became more common
following the DO]J’s prosecution and conviction of the
auditing firm Arthur Andersen in 2002,” which led to the
firm’s demise and to 28,000 employees losing their jobs.
Criticism that the conviction resulted in the “corporate
death penalty” led the DOJ to revise its policy on the
prosecution of corporations in 2003. In what is referred to
as the “Thompson Memo,” the DOJ stated that coopera-
tion and voluntary disclosure could merit “granting a
corporation immunity or amnesty or pretrial diversion|.]
The memo also referred prosecutors to the section of the
United States Attorneys’ Manual that sets forth principles
governing non-prosecution agreements for individuals.’
This was the first time the DOJ suggested using corporate
prosecution agreements in exchange for cooperation by
companies involved in criminal activity.
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The DQOJ further revised the U.S. Attorneys” Manual
in 2008, expressly endorsing the use of prosecution agree-
ments for corporations:

[W]here the collateral consequences of a
corporate conviction for innocent third
parties would be significant, it may be
appropriate to consider a non-prosecu-
tion or deferred prosecution agreement
with conditions designed, among other
things, to promote compliance with ap-
plicable law and to prevent recidivism.
Such agreements are a third option,
besides a criminal indictment, on the one
hand, and a declination, on the other....
Under appropriate circumstances, a
deferred prosecution or non-prosecution
agreement can help restore the integrity
of a company’s operations and preserve
the financial viability of a corporation
that has engaged in criminal conduct,
while preserving the government’s abil-
ity to prosecute a recalcitrant corporation
that materially breaches the agreement.
Such agreements achieve other important
objectives as well, like prompt restitution
for victims.!°

The U.S. Attorneys” Manual also sets forth factors
relevant to the government’s consideration whether to
offer a prosecution agreement to a corporation “due to the
nature of the corporate ‘person.””!! For example, “pros-
ecutors should consider...the pervasiveness of wrong-
doing within the corporation” and the “existence and
effectiveness of the corporation’s pre-existing compliance
program][.]”12 Other factors to consider are the “collateral
consequences” of prosecution, such as “disproportionate
harm to shareholders, pension holders, employees, and
others not proven personally culpable, as well as the...
adequacy of remedies such as civil or regulatory enforce-
ment actions.”13

In the years that followed, several branches of the
DOJ, which, unlike the Antitrust Division, do not have
leniency programs, used DPAs and NPAs as powerful en-
forcement tools. For example, the DOJ has used DPAs and
NPAs in cases relating to accounting fraud, environmen-
tal pollution, money laundering, health care fraud, and
the Foreign Corrupt Practices Act. Indeed, the Criminal
Division now enters into more prosecution agreements
than plea agreements. In 2012, the Department entered
into at least 35 DPAs and NPAs, securing $9 billion in
fines.! Similarly, in 2013, the Department entered into 27
DPAs and NPAs, making 2013 “the fifth consecutive year
in which at least 20 agreements have been executed.”!®

Although the Antitrust Division entered into a few
NPAs prior to 2011, in recent years the Division has used
these agreements more frequently, particularly in cases

involving financial institutions accused of price fixing or
bid rigging. In 2011, for example, the Antitrust Division
entered into NPAs with four financial institutions that
were accused of bid rigging relating to municipal bonds.®
Most recently, the Antitrust Division entered into its first
DPAs with Codperatieve Centrale Raiffeisen-Boerenleen-
bank B.A. (“Rabobank”) ' and RBS,'® after filing a crimi-
nal information against each company charging them with
manipulation of LIBOR rates. Historically, however, the
Antitrust Division has relied on its Corporate Leniency
Program to enforce criminal antitrust violations.

B. The Antitrust Division’s Corporate Leniency
Program

The Antitrust Division’s Corporate Leniency Program
(the “Program”) is the cornerstone of antitrust criminal
enforcement in the United States. Announced in 1978, the
Program was significantly revised in 1993 and again in
2008 to further encourage cartel members to self-report
their illegal activity.!® The Program, which affords crimi-
nal leniency to self-reporting companies, has successfully
assisted the Division to uncover and prosecute antitrust
cartels (and other criminal antitrust violations).

Under the Program, the first cartel member to report
illegal activity and turn in the other members can, by co-
operating with the Division in investigating and prosecut-
ing the antitrust violation, avoid all criminal convictions,
fines and prison terms for the company and its cooperat-
ing individual officers and employees. 20 This immunity,
however, is available to only one company in any particu-
lar matter.2! Accordingly, the Program incentivizes cartel
members to avoid criminal exposure by getting to the
government first, and thereby instigates a race among co-
conspirators to be the “first-in.”

The Antitrust Division offers two types of leniency:
Type A, granted before an investigation has begun, and
Type B, granted after the Division has received informa-
tion about illegal cartel activity, regardless of whether it
has opened a formal investigation.?? For Type A leniency,
the company—referred to as the “leniency applicant”—
must meet six conditions:

(1) At the time the corporation comes forward, the
Division has not received information about the
activity from any other source.

(2) Upon the corporation’s discovery of the activity,
the corporation took prompt and effective action
to terminate its participation in the activity.

(3) The corporation reports the wrongdoing with
candor and completeness and provides full, con-
tinuing, and complete cooperation to the Divi-
sion throughout the investigation.

(4) The confession of wrongdoing is truly a corpo-
rate act, as opposed to isolated confessions of
individual executives or officials.
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(5) Where possible, the corporation makes restitu-
tion to injured parties.

(6) The corporation did not coerce another party to
participate in the activity and clearly was not the
leader in, or the originator of, the activity. 2

An applicant that cannot meet these six conditions
may nevertheless receive Type B leniency where the ap-
plicant is (1) “the first to come forward and qualify for
leniency with respect to the activity[,]” and (2) at the time,
the Division does not have evidence against the applicant
that is likely to result in a conviction.?* For Type B leni-
ency, the applicant also must satisfy Type A conditions
2 through 5.2° In addition, the Division must be able to
determine that leniency “would not be unfair to others,
considering the nature of the activity, the confessing cor-
poration’s role in the activity, and when the corporation
comes forward.”?

Where the applicant satisfies the necessary conditions,
the Division then issues what is called a “conditional
leniency letter.”?” The leniency is conditional until the
applicant provides full and complete cooperation to the
Division’s investigation and prosecution, including docu-
ment production and witness interviews and testimony.?8
Once the leniency applicant satisfies the conditions of the
letter—something that often means a multi-year commit-
ment—leniency becomes final .’

While the “top prize” is reserved for the leniency ap-
plicant, a “second-in” company that provides timely and
valuable cooperation may also receive substantial bene-
fits, such as reduced fines and more favorable treatment of
its culpable executives.>* Additionally, a company that los-
es the race, but offers DOJ evidence of a criminal antitrust
violation involving another product or geographic area
can qualify for leniency concerning the newly uncovered
conspiracy, and also receive more favorable treatment
where it lost the race.?! This is called “amnesty plus,” and
is another way that DOJ seeks to mitigate the “winner
take all” approach to criminal immunity.3?

While there are benefits available to a “second-in”
company, the Division seeks to calibrate them to the
timing and value of the cooperation offered. However, a
second-in company, as well as any of its culpable employ-
ees, always remains subject to full prosecution and almost
always pleads guilty to criminal antitrust violations.

By publicly announcing and regularly discussing
its Corporate Leniency Program, the Antitrust Division
intends that its terms be transparent to cartel members.*
Thus, the Program is designed not only to sow the seeds
of mistrust among cartel members, thus destabilizing the
cartel, but also to assure those seeking to enter the Pro-
gram predictable treatment by the Antitrust Division.3
Central to the Program, however, is the notion that the
first-in company will be treated fundamentally better than
any other cartel member.

To illustrate, take the case of Chien Chung Chen aka
Andrew Chen, former executive vice president of a U.S.
company that participated in an international conspiracy
to fix the prices of aftermarket auto lights sold in the U.S.
In 2008, Chen’s company sued the other cartel members
for trying to drive the company out of business, thereby
effectively “blowing the whistle” on the cartel.> However,
neither Chen nor his company sought amnesty under the
Corporate Leniency Program because of erroneous legal
advice. Meanwhile, another cartel member—one of those
whom Chen’s company had sued—did, and the DOJ
granted that cartel member conditional leniency.%

Aided by its leniency applicant, the DOJ launched a
criminal investigation and indicted Chen and his com-
pany, among others.?” Eventually, Chen and the company
agreed to plead guilty for participating in the conspiracy.3

At Chen’s sentencing hearing, the DOJ argued ada-
mantly that Chen should serve a six-month prison term
even though he was responsible for exposing the con-
spiracy.* Indeed, the DOJ distinguished Chen’s situation
from that in another case specifically on the ground that
Mr. Chen was not the first in the door.*? In the DOJ’s view,
because Chen was not the “first-in,” he was not entitled to
the same benefits enjoyed by the leniency applicant, even
though Chen also cooperated with the government, and
might have secured immunity for himself and his com-
pany but for erroneous legal advice. The court disagreed
with the DOJ’s position on sentencing, and credited
Chen’s cooperation while imposing one year of probation,
six months of house arrest, and a fine of $25,000.4! Chen’s
company, which also pleaded guilty, received a fine of
$200,000.42

Notwithstanding that result, the DOJ’s position in
Chen’s case illustrates an important principle of the DO]J’s
criminal antitrust enforcement approach: only the “first-in”
cartel member escapes criminal prosecution in antitrust
cases under the Corporate Leniency Program.

4

Thus, the Corporate Leniency Program reflects a “one
size fits all” approach. In contrast, DPAs and NPAs are, by
their nature, fashioned to resolve criminal matters on an
individual, circumstance-by-circumstance basis. Accord-
ingly, the question becomes whether DPAs and NPAs can
act as companions to the Corporate Leniency Program,
or whether these sorts of prosecution agreements, if they
should become prevalent and well-publicized, would
undermine the Program’s core purpose.

Ill. DPAs and NPAs: Friend or Foe?

A. An Enforcer’s Perspective: DPAs and NPAs “Water
Down” the Corporate Leniency Program

Proponents of NPAs and DPAs tout them as a middle-
ground approach between criminal prosecution and out-
right declination. Indeed, as noted above, many branches
of the DOJ have successfully used NPAs and DPAs as
effective enforcement tools. However, as also noted, those
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same branches do not have the alternative of a corporate
leniency program, which tends to spare the Antitrust Di-
vision the dilemma of whether to indict or “walk away.”

In the antitrust context, the so-called “middle-
ground” already consists, historically, of cooperation
benefits that the Antitrust Division can offer to companies
that lose the race for criminal immunity. Generally, the
“second-in” company and those that follow can obtain
proportionate benefits measured by the value and timing
of their cooperation. But, those companies almost always
still face criminal prosecution. By denying criminal im-
munity to anyone but the first-in company, the Antitrust
Division sends a clear message: the Corporate Leniency
Program will reward the first-in company profoundly bet-
ter than any later company that self-reports its crimes.

DPAs and NPAs, of course, offer prosecutors much
of the same relief as a guilty plea, including an admis-
sion of guilt, large monetary penalties, cooperation, and
promises of corporate compliance. Critics are concerned,
however, that DPAs and NPAs will not only dilute the
Corporate Leniency Program’s core message, but also af-
ford those companies who are not first-in benefits that are
significantly better than those that would be available to
those companies under the Corporate Leniency Program:
non-prosecution and, correspondingly, relief from conse-
quences that often flow from criminal conviction, plus an
increased opportunity to negotiate benefits.

1.  Could the “Second-in"” Get a Better Deal Under
a Prosecution Agreement Than Under the
Corporate Leniency Program?

Today, a company that approaches the government
after the leniency applicant simply cannot predict how
it will fare. As noted above, second-in (or later) benefits
tend to be proportional, depending on the timing and
value of the cooperation received. For example, a second-
in company can either significantly advance an inves-
tigation or find that its cooperation is duplicative and
unnecessary. Thus, second-in benefits depend on a variety
of unknowns—typically, the state of the investigation
at the time of the cooperation and the nature and extent
to which the cooperation advanced the investigation.*?
The Antitrust Division seeks to measure the value of the
company’s cooperation carefully to ensure proportional
treatment of cooperating parties.

While second-in companies may receive some ben-
efits, the Antitrust Division’s traditional approach has
been to prosecute these companies notwithstanding their
cooperation. The purpose of this approach is to incentiv-
ize companies to “race” to be the first in the door. Some
argue that if DPAs and NPAs become prevalent and high-
ly publicized, companies might begin to believe that they
can escape prosecution even without leniency, and thus,
may be less interested in winning the race to the door. The
availability of DPAs and NPAs could also diminish the
interest of second-in (or later) companies to avail them-

selves of “amnesty plus” by disclosing new conspiracies.
Indeed, a “second-in” company might attempt to secure

a DPA or NPA on the known violation, instead of disclos-
ing the new violation, if the company determines that the
risks—particularly, inevitable civil liability—weigh against
disclosure.

Consequently, by allowing second-in companies to
escape prosecution, the use of DPAs or NPAs on a regular
basis would not only depart from the Antitrust Division’s
historical practice; it also could undermine incentives
created by DOJ’s existing “winner-take-all” and “amnesty
plus” practices.

2. What's the Rush?

In a speech before the International Workshop on
Cartels in 2000, the Antitrust Division’s former head of
criminal enforcement Scott Hammond said,

The first element common to both deter-
ring cartel activity and creating a suc-
cessful Leniency Program is the threat of
severe sanctions....

%%

[Clartel activity will not be deterred if the
potential penalties are perceived by firms
and their executives as outweighed by the
potential rewards. If the potential sentenc-
es are not sufficiently punitive, then the
potential sanctions will merely be seen as
a cost of doing business.*

Essentially, if cartel members do not fear detection, they
will not be inclined to self-report their wrongdoing to au-
thorities in exchange for leniency.*®

DPAs and NPAs create opportunities currently un-
available for cartel members who do not win the race for
leniency, and therefore, could arguably cheapen the value
of first-in benefits now offered, particularly if DPAs and
NPAs are used on a frequent, predictable basis and are
well-publicized. Under the current regime, the “winner-
take-all” approach creates a race, which, in turn, breeds
tension and mistrust among cartel members,* thus creat-
ing incentives to be the first in the door—mnot the second
(or worse).

If DPAs and NPAs became prevalent in antitrust cases,
the concern is that leniency would become less attractive
because second-in cartel members could avoid criminal
prosecution via these alternate routes. If cartel members
have more options available, will there be such an intense
race to the government? Perhaps not. Similarly, the race
to beat the others just to be second or third or so forth—
in order to increase the company’s chances of receiving
proportional benefits—could also be diminished if the
proportionality aspect of the Corporate Leniency Program
were to become diluted. If a cartel member is better able to
predict its penance, what is the rush?
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Accordingly, decelerating the race is not without
consequences. The Corporate Leniency Program has been
described as the single greatest investigative tool available
to anti-cartel enforcement, having been “responsible for
detecting and cracking more international cartels than all
of our search warrants, secret audio or videotapes and FBI
interrogations combined.”#” At the heart of the Program
is the race. Getting to the government first, turning in
co-conspirators, providing extensive cooperation, shin-
ing light on new conspiracies—these are all products of
the race that assists the Antitrust Division to successfully
detect and prosecute cartels. DPAs and NPAs turn the
“winner-takes-all” approach on its head. If cartel mem-
bers are no longer incentivized to participate in the race,
DOJ investigations, and subsequently, cartel enforcement,
will suffer.

B. Defense Perspective: Prosecution Agreements
Complement the Antitrust Leniency Program and
Fill the Gap Between Immunity and Prosecution

DPAs and NPAs offer the DOJ both a carrot and a
stick. On the one hand, they complement the Corporate
Leniency Program by enhancing second-in benefits,
thereby increasing the incentive to cooperate, even where
the subject company is ineligible for criminal immunity.
On the other hand, these agreements also deter antitrust
violations, because they typically impose hefty penalties
and structural remedies on wrongdoers, without causing
unwarranted collateral consequences.

1.  Prosecution Agreements Incentivize Cooperation

According to DPA and NPA proponents, prosecution
agreements do not “water down” the Corporate Leniency
Program because they can incentivize cooperation from
more cartel members than the Corporate Leniency Pro-
gram can on its own. That is particularly true if prosecu-
tion agreements (1) become more widespread, (2) are of-
fered in a predictable manner, and (3) are well-publicized.
Under these circumstances, businesses that are ineligible
for leniency are incentivized to come forward anyway.

The requirements for Type A leniency, noted above,
are strict and may preclude leniency for some compa-
nies—for instance, a cartel member that coerced another
party to participate in the activity is ineligible for Type
A leniency. To obtain Type B leniency, the Division must
“determine[] that granting leniency would not be unfair
to others, considering the nature of the illegal activity, the
confessing corporation’s role in it, and when the corpora-
tion comes forward.”*8 Because Type B leniency is discre-
tionary, companies cannot be confident they will obtain
it. Thus, if a company knows it cannot secure Type A
leniency, and believes that circumstances are such that it is
unlikely to obtain Type B leniency, the company has little
incentive to come forward.

If the perceived inability to receive either Type A or
Type B leniency is in fact currently deterring self-report-

ing by cartel members, then a policy that offers limited
benefits to these companies in exchange for cooperation
could strengthen the Antitrust Division’s investigatory
and enforcement efforts.

Equally important, from a policy perspective, a form
of settlement—without the severe consequences of a guilty
plea—can appropriately mitigate the arguable harshness
that the Corporate Leniency Program’s first-in principle
can produce. As the DOJ has acknowledged, “[o]n a num-
ber of occasions, the second company to inquire about a
leniency application has been beaten by a prior applicant
by only a matter of hours.”#’ The Antitrust Division has
also stated that “there have been dramatic differences in
the disposition of the criminal liability of corporations
whose respective leniency applications to the Division
were very close in time.”>° Such a rigid and formalistic
distinction between the first-in and the second-in should
not determine whether the company secures immunity
or will be subjected to potentially crippling criminal
prosecution.

By offering a prosecution agreement to RBS, the Divi-
sion implicitly acknowledged that this formalistic ap-
proach is not always appropriate. Although RBS was not
eligible for leniency, the DOJ “credit[ed] RBS” cooperation
in disclosing LIBOR misconduct”! and acknowledged
that RBS had “provided highly valuable information that
expanded and advanced the criminal investigation.”>

2. A Prosecution Agreement Is Not a Free Pass

Prosecution agreements serve as a “stick” because
they allow the government to impose penalties and obtain
remedies that might not otherwise result from the Corpo-
rate Leniency Program. For example, in its DPA with RBS,
the DOJ required RBS to admit the misconduct charged in
the information in an extensive and detailed statement of
facts.”® Further, if the government ever pursues criminal
prosecution, RBS agreed not to “contest the admissibil-
ity of, nor contradict, the Statement of Facts.”>* RBS paid
a $150 million penalty, including the $50 million penalty
imposed by the Court upon RBS Securities Japan Limited
in connection with its guilty plea.% Finally, RBS had to ex-
pand and strengthen its compliance program and internal
controls in order to prevent future instances of LIBOR-
related misconduct, fire the individuals who were respon-
sible, agree to continued cooperation in the government’s
ongoing investigation, °® and represent that it would not
publicly contradict RBS’s acceptance of responsibility.>”
Thus, the competing policy goals of rewarding coopera-
tion and punishing wrongdoers intersected quite nicely in
the RBS case, making it a prime candidate for a prosecu-
tion agreement.

When it comes to the individuals who actually
engaged in criminal conduct, prosecution agreements
continue to act as a “stick.” As Judge Rakoff recently
wrote, “Companies do not commit crimes; only their
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agents do.”® When a company has no pervasive culture
of criminality, and a select few individuals have acted

on behalf of the corporation in a criminal fashion, the
Corporate Leniency Program’s immunity, available to

the first-in company, nevertheless allows culpable indi-
viduals to go free (so long as they cooperate).”? A DPA or
NPA, however, enables the government to prosecute the
individuals who actually committed the crime (so long, of
course, as the company is willing to enter the agreement
on this basis).

For example, after the Antitrust Division entered
into an NPA with UBS arising out of an investigation into
municipal bond bid rigging, the government was able
to prosecute various UBS executives, which might not
have happened if UBS had received leniency. Again, here,
prosecution agreements provide an intermediate position
between letting a company and its wrongdoing employ-
ees avoid all criminal sanctions, and prosecuting the
company while potentially harming the global or national
economy in the process.

IV. Collateral Consequences and Other
Considerations

Notably, prosecution agreements allow the wrong-
doing company to avoid or mitigate unintended and
harmful collateral consequences of a corporate convic-
tion. These collateral consequences, though arguably
rare, can be detrimental when they do occur—not only
to the company itself, but also to its innocent sharehold-
ers, employees and pension beneficiaries, as well as to
the victims of the crime, the company’s upstream and
downstream partners, the economy more broadly, and,
ultimately, consumers themselves. These concerns can be
particularly salient in the antitrust context, where, as the
Assistant Chief of the Antitrust Division’s San Francisco
field office Peter Huston put it, “the last thing [antitrust
enforcers] want to do is punish someone out of business
if that is going to mean a reduction in competition[.]”*
For example, if a felony conviction resulted in a company
being barred from government contracts or required a
company to surrender licenses (as in the case of Arthur
Andersen), the felony conviction could act as the “corpo-
rate death penalty,” leading the company to its demise.
If several large financial institutions were to be charged
with cartel conduct, multiple convictions could seriously
destabilize the global economy.

Although the collateral consequences of a corporate
conviction can be potentially disastrous, actual financial
ruin has been rare in practice. Moreover, as some might
argue, antitrust violations tend to be pervasive and sys-
tematic throughout companies, and it is not uncommon
for one antitrust investigation to unearth another involv-
ing those very same defendants, or overlapping groups
of companies.®! These violations often go to the heart of a
business and affect competition in entire industries. Fur-
ther, antitrust conspiracies often involve multiple compa-

nies, and thus, it is hardly clear how the DOJ can decide
who among cartel members gets a DPA or NPA, and who
gets prosecuted. How can such a distinction be made?
And, perhaps most importantly, what message does it
send when very serious economic crimes are committed
and not all members of the conspiracy are prosecuted
accordingly?

Proponents of these agreements respond that DPAs
and NPAs serve the three policy goals of criminal enforce-
ment: they are punitive, rehabilitative and deterrent.®?
Prosecution agreements are punitive because they impose
significant financial penalties and can require restitution to
victims.® They facilitate rehabilitation by imposing struc-
tural remedies designed to prevent any similar violations
from happening again.®* Lastly, DPAs and NPAs serve as
general deterrents for the obvious reason that they can
impose severe penalties and obligations, as well as become
admissible (in certain cases) as party-opponent admissions
in follow-on civil litigation.%® They also serve as specific
deterrents because the government can resume or initiate
prosecution if the company breaches the agreement.®

One might argue, however, that prosecution agree-
ments do not act as a deterrent to other companies be-
cause they suggest a willingness on the government’s part
to entertain the “too big to jail” defense. In other words, to
the extent prosecution agreements become more common
in antitrust cases, individuals engaged in antitrust miscon-
duct might believe they have a better chance of escaping
prosecution than they currently have under the Corporate
Leniency Program. Nonetheless, prosecution agreements
are not guaranteed, can impose severe penalties, and
generally require the company to terminate the employ-
ment of those involved. Furthermore, those individuals
can still be prosecuted, even after the company enters into
the agreement, if they are “carved out.” (The carve-out
feature, however, is also available and used today by the
Antitrust Division with second-in cartel members.)

V. The Effects of DPAs and NPAs on Follow-on
Civil Litigation

Major criminal antitrust investigations typically spark
almost immediate civil treble damage litigation by private
plaintiffs. When a company under investigation for crimi-
nal antitrust charges enters into a plea agreement with the
Antitrust Division, that agreement can negatively affect
the defendant’s position in the related civil litigation and
present important advantages for civil plaintiffs. While
DPAs and NPAs can require an admission of guilt, courts
vary in their treatment of such admissions in follow-on
civil litigation.

For their part, guilty pleas are prima facie evidence of
an antitrust violation in follow-on civil litigation under
Section 5(a) of the Clayton Act, with some exceptions.®”
Thus, the guilty plea “create[s] a rebuttable presumption
in favor of the plaintiff and against each defendant against
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whom the government judgment was entered.”® Further,
Federal Rule of Evidence 803(22) allows plaintiffs to use

a guilty plea to establish facts related to a claim. The rule
provides that a final judgment entered after a guilty plea
for sufficiently serious crimes is admissible over a hearsay
objection to prove “any fact essential to the judgment.”®

Additionally, information in one defendant’s guilty
plea can be used as evidence against other defendants to
the extent that the others are specifically implicated in the
conduct underlying the plea.”® Thus, the factual and legal
allegations in the plea, and statements made during the
court hearing at which the plea is entered, present poten-
tial challenges for an antitrust defendant in follow-on civil
litigation. At the same time, they afford opportunities for
plaintiffs in civil litigation to benefit significantly, not only
at trial, but also in opposing motions to dismiss, and even
in seeking at least partial summary judgment.

On the one hand, plaintiffs might argue that admis-
sions made in connection with a non- or deferred prosecu-
tion agreement are no different than admissions made in
connection with a guilty plea. Accordingly, they reason,
courts should treat admissions in prosecution agreements
as admissible prima facie evidence of liability.”! If courts do
not give prosecution agreements as much weight as guilty
pleas, DPAs and NPAs could arguably hinder the civil
process by allowing antitrust offenders to escape the civil
consequences they would have faced had they pleaded

guilty.

On the other hand, defendants argue that, unlike
guilty pleas, prosecution agreements do not reflect adju-
dications of facts, and are thus immaterial or irrelevant.
Accordingly, they argue, allegations based on prosecution
agreements should be struck pursuant to Rule 12(f) of the
Federal Rules of Civil Procedure.”?> An example of unad-
judicated facts being used in this manner is playing out in
In re LIBOR-Based Financial Instruments Antitrust Litigation,
where plaintiffs have used RBS’s various agreements with
the DOJ, which expressly cover the alleged manipulation
of LIBOR as to certain currencies—not including the U.S.
Dollar—as a factual basis for claims that are based on the
U.S. Dollar and other currencies that were not covered by
the prosecution agreement.”? It is controversial whether
“facts” like these, where the nature and extent of RBS’s
role in LIBOR misconduct cannot be gleaned from the
agreement with the DOJ, should—as a policy matter—be
allowed to support a civil claim against RBS.

Finally, defendants in other cases have also argued
that prosecution agreements are inadmissible hearsay”*
or are inadmissible under Federal Rule of Evidence 410(a)
(4), which prohibits the use of “statement[s] made during

for a guilty plea—being able to avoid civil liability. On the
other hand, defendants argue that civil plaintiffs should,
and do, bear the burden of proving their claims without
relying only on unadjudicated allegations.

VI. Looking Forward: In Which Cases Might the
Division Negotiate a Prosecution Agreement?

The Antitrust Division apparently does not have
immediate plans to increase its use of prosecution agree-
ments over plea agreements in criminal cases. In fact, the
former head of the Antitrust Division’s criminal enforce-
ment, Scott Hammond, distinguished the RBS case from
other antitrust investigations, explaining that a DPA was
appropriate there, at least in part because the banking
industry is already heavily regulated and the Antitrust Di-
vision was working together with the Criminal Division.”®
Hammond went on to state that this “resolution is not an
indication that we’ve changed our policy, [it’s] an indica-
tion that just the facts of this particular case merited that
result.””” Yet, given the potential collateral consequences
of prosecuting large financial institutions, it could be as-
serted that prosecution agreements are appropriate under
similar circumstances.

Going forward, one could speculate that prosecution
agreements may also be appropriate in unregulated in-
dustries with large-scale global impact, where compliance
programs are critical, as well as situations where the An-
titrust Division is working with another DOJ division. In-
deed, the former head of the Antitrust Division’s National
Criminal Enforcement Section, Tony Nanni, commented
that the Division had “wisely modified [the practice of
avoiding DPAs and NPAs] when the alleged conduct at
issue is properly seen as primarily a criminal fraud rather
than an antitrust violation.””®

VIl. Conclusion

DPAs and NPAs are still infrequent in antitrust cases.
However, the recent uptick of prosecution agreements for
financial institutions involved in price fixing and bid rig-
ging suggests that the Antitrust Division could be open to
exploring these agreements in future similar cases. While
prosecution agreements offer benefits to criminal enforce-
ment beyond those available under the Corporate Leni-
ency Program, it is not clear whether more frequent use of
these agreements would “chill” the willingness of compa-
nies to come forward under the Leniency Program.

Dated June 4, 2014
New York State Bar Association
Antitrust Committee
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Arbitration Dos and Don‘ts for the Trial Lawyer

By Richard L. Mattiaccio

A client has just asked you to represent it in the arbi-
tration of a contract dispute. The case looks pretty much
like others you have taken to bench or jury trial victories.
You think you are all set.

Think again. You would not try a jury trial as if it
were a bench trial, or vice versa. Why assume that you
should try a case in arbitration as if it were in court?

Arbitration rules, handbooks and training programs
can provide valuable insight into the steps leading to
the evidentiary hearing. The literature and training
programs will take the practitioner in detail through
the filing of claims; the initial administrative conference
in administered cases; the arbitrator selection process;
the first conference with the arbitrator(s) leading to the
crucial first procedural order; the pre-hearing exchange
of documents; limitations on discovery, motions, subpoe-
nas on nonparties, and evidentiary objections; the filing
of witness lists, pre-marked exhibits, witness statements,
expert reports, and pre-hearing memos; and post-hearing
confirmation or vacatur of awards. Relatively little can
be found in the literature, however, about the evidentiary
hearing itself.

In the real world, much depends on the arbitrator’s
background, so the common wisdom is that cases are
frequently won or lost at the arbitrator selection phase.

A second commonplace that should resonate with every
trial lawyer is the need to learn as much as possible about
the arbitrator and adapt attorney style to what works
with an arbitrator assigned to the case. For example,
some arbitrators like the hearing to feel like a bench trial.
Others like every step in the process to function more
like a business meeting. An attorney representing a party
needs to know this in advance or take cues from the arbi-
trator during the preliminary conference.

Unlike jury selection, which often follows motions
and discovery practice, an attorney in arbitration needs
to determine at the beginning of the case what sort of
arbitrator would be receptive to the case on the merits
and to his or her style. Arbitrator selection is a subject
worthy of dedicated study.! The mechanics of arbitrator
selection can vary depending on the nature of the case, the
governing rules, and the terms of the arbitration clause.
Still, some characteristics do appear across the commercial
arbitrator spectrum.

Commercial arbitrators generally like to think of
themselves as problem solvers and look to counsel to
provide the tools arbitrators need to solve those prob-
lems. Arbitrators like to see the attorneys (a) focusing on
the merits, (b) finding common ground on preliminary
matters, and (c) using the time allotted efficiently and
cost-effectively. They do not appreciate extensive attorney
wrangling over procedure either before or at the hearing.

Arbitrators pride themselves on getting the point the
first time it is made. They do not appreciate duplicative
argument, briefing or testimony. They rarely see the point
of having multiple witnesses testify to the same facts.
They appreciate effective cross-examination, but they
expect the cross-examiner to remain courteous and stay
within pre-agreed time limits.

A good deal of planning, preparation and compromise
with opposing counsel goes into effectively representing a
client at a low-key, business-like, problem-solving eviden-
tiary hearing. The following “dos and don’ts” are some
practical tips offered to help a lawyer get started thinking
about how to work with, not against, arbitration custom
and practice in order to achieve good results for clients.
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Dos

Don’ts

A. Study the Rules and Guidelines

Read the arbitration rules and guidelines from cover to
cover.

¢ Think about how they differ from what you are
used to in court;

e Assume the arbitrator(s) will enforce the rules and
follow the guidelines; and

e Review the literature on commercial arbitration,
especially when it is addressed to counsel’s obliga-
tions.?

Don’t read only the published rules applicable to the case.
Also review the most relevant guidelines and protocols
that tend to shape the conduct of the arbitrator(s) in spe-
cific categories or phases of arbitration.?

B. Advise the Client About Arbitration

Provide your early case assessment with the arbitration
process in mind.

e Positions can be stronger or weaker in arbitration;
figure it out before you advise the client.

® Provide the client with realistic projections of arbi-
tration cost and time in your early case assessment,
and update your assessments.*

Don’t overlook the strategic and tactical advantages or po-
tential disadvantages of arbitration when you provide the
client with your case assessment.

Don’t assume your client knows what to expect in arbitra-
tion; determine its experience level and adjust your advice
accordingly.

Introduce the concept of mediation as a related step in the
arbitration process.’

* Make clear that arbitrators are generally not ex-
pected or supposed to get involved in settlement
discussions but appreciate it when the parties give
ita try.

® Point to the provider organization’s policies or
procedures that favor mediation and that may treat
mediation as a normal step within the arbitration
process.®

Don’t be deterred by a client’s concern that suggesting me-
diation may send a signal of weakness. Explain that, if the
arbitrator(s) find out that your side wants to pursue media-
tion or some other settlement device, the only risk is that
your side will come across as sane.

Send the client a few articles if it is skeptical.

® Providers and bar groups offer guides for the
lawyer and non-lawyer alike;” read them, send the
best-suited one to your client, and have a discus-
sion with the client about the pros and cons of the
process.

Don’t unnecessarily place stress on your credibility with a
client that is highly resistant to the advice. You can point
to provider institution user handbooks and to neutrals on
record providing the same advice.

C. Map Case Strategy Before the First Conference with the Arbitrator(s)

Have an early game plan, ideally, before arbitrator
selection.

e Before the first conference with the arbitrator(s),
know what you need in terms of exchanges of
documents and other information. The first proce-
dural order is your road map for the case.

Don’t improvise. Your game plan may have to be adjusted,
but, without one, you will not make good use of those
crucial early encounters with the arbitrator(s), and the first
procedural order will feel like a straightjacket as the case
evolves in unexpected ways.
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Dos

Don’ts

D. Assume Very Little Discovery

Develop your core case and defenses on the assumption
of little or no discovery.

® Search your client’s records to dig out all the essen-
tial documents.

¢ Line up, interview and lock in the availability of all
of your key witnesses.

e Use the Internet.

e Consider a private investigator, if needed, to fill in
the blanks.

* Look to some limited discovery for the gravy and,
whenever possible, not for the meat and potatoes.

Prepare your basic discovery plan before arbitrator
selection.

e If discovery is essential to your case, select
arbitrator(s) with an active case load in court, or
with experience as counsel in litigation, or as a
judge in a court that allows broad discovery.

Don’t think that you can build a case out of the other side’s
files or deposition testimony of its witnesses. Broad dis-
covery is rarely allowed in domestic arbitration, and is just
not available in international commercial cases. Arbitrators
are trained to limit discovery, related expense, and the time
needed to get to an award.®

Don’t assume that all arbitrators appreciate the challenges
you face as counsel. Look for clues in the arbitrator candi-
date’s professional experience. Has the arbitrator ever tried
a case in court or in arbitration? How important will arbi-
trator empathy for the trial lawyer be as you prepare and
present your case?

E. Gear Up for Arbitrator Selection

Network to find the right arbitrator(s).

¢ Ask experienced arbitration counsel and other neu-
trals about potential arbitrators.

e Select arbitrator(s), especially the chair or sole arbi-
trator, with a proven ability to manage the process.’

Don'’t rely entirely on an official arbitrator biography if you
can reach out to lawyers who have had experience with
that arbitrator. There are online resources to help in some
circumstances. '

Know the rules governing arbitrator selection in your
case before starting the selection process.

® The process of arbitrator selection can vary depend-
ing on the arbitration clause and the governing
rules and procedures.

* To some degree, an arbitration clause can vary the
procedures that are generally incorporated by refer-
ence.

Don’t expect busy case managers to focus right away on
any special provisions on arbitrator selection or qualifica-
tions in your arbitration clause; point out those provisions
before the case manager gets too far along in the arbitrator
selection process.

E. Ask for an Early Administrative Conference and Work Collaboratively with the Case Manager at All Times

Ask for an administrative meeting with the case manager
prior to arbitrator selection.

® Make clear what your preferred criteria are for
arbitrator selection.

® Engage in ex parte communications with the case
manager to the extent allowed by the rules.

® Propose an administrative conference with all
counsel present.

Don’t miss any opportunity to show the case manager that
you are trying your best to be practical and that you are a
straight shooter. Counsel cannot have ex parte communica-
tions with arbitrators, but case managers can and do talk
with the arbitrator(s), and vice versa, whenever they think
it serves a purpose.
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Dos

Don’ts

Treat case managers like the important people they are.

¢ Be practical and helpful; it’s a joint problem-solving
exercise.

e Case managers can help counsel avoid costly mis-
steps.

Don’t condescend. Case managers may or may not have
law practice experience or law degrees, but they are hard-
working professionals and they understand some aspects
of the arbitral process better than counsel ever will.

G. Address Confidentiality Up Front

Assess the confidentiality of the process before exchang-
ing sensitive information.

* Not all arbitration rules provide the same level of
confidentiality.!!

¢ Determine whether express confidentiality protec-
tions should be negotiated with the other side or,
failing agreement, whether a procedural order
regarding confidentiality should be sought from the
arbitrator(s).!?

e Ask the arbitrator(s) to embody any agreement in a
procedural order.

Don’t assume that the parties are bound to confidentiality
without checking the rules.

Don’t rely on customary practice in litigation.

Don’t rely on informal agreements, especially if the confi-
dentiality stakes are high.

H. Confer With Opposing Counsel to Work Out as Much as Possible

Reach out to counsel for the other side to try to agree on
the basics, including:

e Selection criteria for panel-selected arbitrator(s);

¢ The extent and timing of the exchange of docu-
ments and other information; and

® When, during the arbitration, mediation is most
likely to be fruitful.

Develop an agenda for the administrative conference.

® Try to develop, collaboratively with opposing coun-
sel, a list of at least some points to be addressed at
the first conference.

Don’t just spot an issue, pick a fight, and run to the
arbitrator(s) to resolve it. The case manager or arbitrator(s)
may conclude that there are no other adults in the room
besides themselves. That will not help you when you need
to ask for some leeway on any number of issues.

Don’t expect case managers to be mind-readers. If you
need something out-of-the-ordinary to be addressed, make
sure it makes it onto the agenda.

I. File an Early Witness List

File as comprehensive a list of witnesses as possible, as
early in the case as possible.

e Include in the witness list the current affiliations of
witnesses.

Don’t hold back on identifying your witnesses in the hopes
of springing a surprise witness at the hearing. Generally,
surprise is not allowed or is mitigated by allowing oppos-
ing counsel time to regroup. If you do hold back, you run
the risk of arbitrator disclosures later in the case, resulting
in (a) a disruptive replacement of an arbitrator mid-stream,
or (b) continued service of an arbitrator who might not
have been selected in the first place if the disclosure had
been made earlier.
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Dos

Don’ts

J. Propose Rather Than Impose

Present joint proposals as just that: proposals for consid-
eration by the arbitrator(s).

¢ Arbitration is a creature of contract, but joint
proposals that go too far in transforming arbitra-
tion into litigation can undermine the nature and
integrity of the arbitral process.

Don’t send the arbitrators edicts. Arbitrator(s) need to be
persuaded that whatever you jointly propose is a reason-
able approach because they are trained by the provider
organizations to achieve efficiency and to maintain the dis-
tinctiveness of the arbitration process.

Prepare to present to the arbitrator(s) some of your own
reasonable proposals to resolve open issues.

Don’t just expect the arbitrator(s) to figure it out; you may
not like how it goes, especially if opposing counsel offers
solutions.

K. Remember the Golden Rule

Be courteous and cooperative in dealing with arbitra-
tors, case managers, opposing counsel and staff, and
witnesses.

* And, if you want to convey the impression to the
arbitrator(s) that you think you have a good case,
show good humor at all times.

Don’t grandstand for clients or, if things seem to be going
badly, shift into high (make-the-record-for-appeal) gear.
There is no effective right of appeal.

Don’t go on the offensive, unless it is a charm offensive.

L. Be the Problem-Solver in the Room

Anticipate practical needs and likely disputes.
e Try to resolve disputes with opposing counsel.

e Try to present unresolved disputes at scheduled
conferences.

Don’t pepper the arbitrator(s) with many disjointed re-
quests that could have been presented at one time.

Keep your presentation interesting but low-key.

Don’t waste time on theatrics. There is no jury to wake up
or to impress. Would you bring a megaphone to a poker
game?

M. Limit Discovery Requests to What Is Absolutely Essential

Whatever discovery you might ask for in court, cut it
back.

® You may get more from opposing counsel than
from the arbitrator(s).

¢ Consider the legal limits on arbitrator power to
compel discovery from non-parties.'3

Don’t assume Federal Rules-style discovery is inscribed
in the Bill of Rights. Even if broad discovery is written
into your arbitration clause, arbitrators have discretion to
streamline the process, and they feel pressure from pro-
vider associations to do just that.

Consider tools to cut discovery time and costs.

e Computer-assisted electronic document review
a/k/a “predictive coding” is one example.

® Arbitrators appreciate a creative and practical ap-
proach.

Don’t underestimate arbitrator receptiveness to creative
solutions or the ability of technology to solve or mitigate
problems created by technology.
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If the arbitration is international (i.e., between commercial
parties of different nations):

* Do not expect to be able to take any discovery de-
positions at all.1

e Exchange of written fact witness statements in lieu
of live direct is the norm.

— Fact witness statements are often the only way
to avoid surprise under international proce-
dures.

¢ Document exchange is limited.®

— Prepare extremely specific requests for docu-
ments you don’t already have but really need.

Don’t try to look for the needle in the other side’s haystack.

The world detests American-style discovery. International
arbitration practice and procedure reflect that consensus.
If the case is governed by international arbitration rules,
the fact that arbitration is taking place in the U.S. does not
make discovery any more available.

If the case is domestic in nature:

e Expect to be told you can take, at most, a very lim-
ited number of depositions of limited duration.!”

—The smaller the case, the fewer and shorter the
depositions, so figure out what you really need,
and go for that.

Don’t assume that proportionality is a term first coined in
response to discovery excesses in Federal Rules practice.
Providers have been training commercial arbitrators for
years to limit discovery to what is needed and proportional.

Expect push-back in response to a litigation-like discov-
ery plan:

e Even if you work out a joint proposal and present it
on a silver platter.

* Advise your client realistically and up front about
the limits of discovery in arbitration.

There are guidelines and articles explaining the limits of
discovery in arbitration. Send one or two to your client if
it does not believe you when you explain the limitations
on discovery in arbitration.

Don’t panic if you are used to broad discovery before trial.
In arbitration, the hearing-by-installment approach usually
affords ample opportunity to regroup. Arbitrators have the
flexibility to remedy genuine surprise and are sensitive to
the need for procedural fairness.

N. Present Disputes Informally

Provide the arbitrator(s) with a brief, written, jointly sub-
mitted or at least even-handed preview of the dispute.

Don’t expect the arbitrator(s) to rule on complex and im-
portant discovery disputes at a conference without having
had time to think about it and confer with one another.

O. Propose Dispositive Motions When They Meet Arbitration Standards

Propose a dispositive motion only if it is likely to succeed
and to streamline the case.!

® Prepare a one or two-page letter outlining the
grounds, likelihood of success, and likely econo-
mies to be achieved from the dispositive motion.

Don’t ask to make dispositive motions just to condition ar-
bitrator thinking in your favor. It is not efficient, and busy

arbitrators might conclude that you are trying to make ex-

tra work for yourself.
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P. Use Witness Statements and Exchange Experts’ Reports

Consider agreeing to the use of witness statements as part
of direct testimony even if not required to do so.

e Fact witnesses rarely crack on direct examination.

¢ Exchange experts’ reports. Parties rarely have an
opportunity to take the deposition of opposing
experts in arbitration. You may as well take some
credit for adopting an approach that otherwise will
be imposed.

¢ Incorporate your expert report as an integral part of
the expert’s sworn testimony.

Don’t fight tooth-and-nail against the witness statement
procedure just because it is unfamiliar or can sometimes be
abused; you can negotiate the ground rules to limit abuse.

Don’t assume that witness statements and experts’ reports
prevent the witness from telling her story. Arbitrators can
be persuaded to let witnesses give brief overviews of direct
testimony and to update or correct statements or reports
just before cross-examination at the hearing.

Prepare fact witness statements with the witness and in
the witness” own voice.

Don’t submit a witness statement that reads like a memo of
law. It will not be effective and your witness may deserve
better.

Q. Design Helpful Hearing Submissions

Organize hearing exhibits so that they are
arbitrator-friendly.

e Arbitrators pick up bundles of hearing exhibits and
read them.

Don’t submit exhibit volumes that resemble shuffled decks
of playing cards.

Submit a separate volume of joint exhibits that are the
key, undisputedly authentic documents in the case.

e Parties may disagree as to the meaning of undis-
putedly authentic and relevant documents, but that
does not mean the documents are not authentic or
are not key to the dispute.

Don’t create logistical challenges for the arbitrator(s) by
burying the basic documents in larger document group-
ings. Many arbitrators work without any office support.

Provide documents in whatever form(s) the arbitrator(s)
request.

e Arbitrators on the same panel may have very dif-
ferent working styles.

e Offer to have a courtesy paper set in the hearing
room for each arbitrator.

Don’t assume that all arbitrators have the same technologi-
cal savvy. Some may consider the courtesy set to be essen-
tial; others may see it as unnecessary and wasteful. The key
is to find out each arbitrator’s preference.

Keep the record organized and make it easy for the
arbitrator(s) to focus on what’s important.

¢ Consider with an open mind an arbitrator’s request
for authorization to work with a colleague on some
aspects of a complex, large-record case. Arbitrators
do not have access to law clerks and they cannot
ask for help from law firm colleagues unless the
parties expressly authorize it.

Don’t automatically react negatively if an arbitrator, par-
ticularly in a complex, big-document commercial matter,
asks for authorization to draw on a colleague for support
for specific tasks. Depending on how the arrangement is

structured, it could result in time and cost savings, and a
better structured or reasoned award.

Keep Pre-Hearing Memos Concise.

e Say things once.

Don’t engage in repetition. Repetition tends to annoy
arbitrators.

Don’t engage in repetition.

Don't.
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R. Decide on a Form of Award Well Before the Hearing

Inform the arbitrator(s) before the evidentiary hearing as
to what form of award is required.

¢ Depending on the applicable rules, arbitrator(s)
may decide on the form of award much sooner
in the case, but the eve of the evidentiary hear-
ing should be the absolute minimum notice so the
arbitrator(s) can identify the tools they need to
receive from the parties.

Don’t ask for a reasoned award without agreeing to pro-
vide the arbitrator(s) with a hearing transcript or, if no
transcript is made, to provide the arbitrator(s) with pro-
posed findings of fact or some less formal version thereof.

S. Discuss the House Rules in Advance of the Hearing

Clarify any restrictions on communicating with witnesses
during their testimony, or on the witness” attendance dur-
ing the testimony of other witnesses.

e Ask the arbitrator(s) to set forth any restrictions in a
procedural order.

Don’t assume that you, the arbitrator(s) and opposing
counsel all have the same practice experience background
with respect to the handling of witnesses and other hear-
ing-room conduct.

Organized

T. Propose Hearing Procedures That Maximize Time for Witness Testimony and That Help Keep the Arbitrator(s)

Keep housekeeping at the hearing to a minimum.

e Try to limit discussion of administrative details to
the beginning or end of the hearing day.

e Try to work out problems off the record and then
confirm agreements on the record.

Don’t burden the transcript with lengthy discussions un-
related to the merits. The transcript (even in paper form)
should be user-friendly for the arbitrator(s) in preparing
the award.

Submit an order of presentation of witnesses in advance
of the hearing.

e Update the line-up at the end of each day for the
next day.

Don’t try to surprise the arbitrators with your next witness.
Arbitrators like to prepare for witnesses too.

Have your next witness in the batter’s box.

Don’t waste expensive hearing time waiting for a witness
who is stuck in traffic. Some arbitrators, and some clients
who hear an arbitrator grousing about it, might hold it
against you.

Make evidentiary objections briefly, in writing, and fo-
cused on significant matters; time the objections so as not
to disrupt hearing flow.

¢ Limit evidentiary objections during the hearing to
important questions of time management, rel-
evance, weight and confidentiality.

Don’t use evidentiary objections to break a witness’
rhythm or to run the clock. Arbitrators recognize the tactic,
and may deduct points from your credibility score and/or
help the witness get back on track.

Don’t fuss over prejudice unless the evidence is irrelevant
and borders on the outrageous. Arbitrators think they are
too sophisticated to have to worry about becoming preju-
diced, but might draw the line at attempts to delve into
clearly non-probative personal matters.
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Ask the arbitrator(s) whether closing arguments or post-
hearing briefs would be more helpful.

e Ask the arbitrator(s) what points they would most
like to be addressed in closing arguments and/or
briefs, and adjust accordingly.

e This is not just about being courteous. You want to
know what might be troubling the arbitrator(s) and
you want to deal with it as best you can.

* Make use of arbitrator flexibility. For example, in
some cases it might make sense to have a closing
argument as to some issues plus a short brief on a
point or two that are better addressed in writing,
with a chart that the arbitrators might find helpful
but requires a bit more time to prepare, etc.

Don’t just repeat in closing the themes you have been
developing all through the case; address what’s on the
mind(s) of the arbitrator(s) at that point in the hearing. It
is your last chance to put the arbitrator(s) at ease with re-
spect to what may be bothering them about your case or
defenses.

Don’t repeat arguments that are not essential to your case
and that have not gotten any traction with the arbitrator(s)
just because your client likes to hear them. You are not
there to entertain or soothe the client but to get the client
the best possible result.

Provide the arbitrator(s) with hearing transcripts at the
same time you receive them.

e If you are getting daily copy, offer it.

e Ask each arbitrator what form (paper, electronic,
software) is preferred, and include any court re-
porter index.

Don’t just do the minimum or the usual; go out of your
way to make it as easy as possible for the arbitrator(s), par-
ticularly when doing so has no material impact on cost.

Supply a joint, definitive, final list of all the documents in
evidence.

e This is especially important in the larger-document
cases or when exhibits have been moved into evi-
dence without testimony.

e Arbitrators like to have a reliable checklist to make
sure they have reviewed and considered all the
evidence in the record.

Don’t rely on the court reporter to provide the exhibit list if
there are exhibits in evidence that were not used with wit-
nesses or not formally moved in evidence on the record.

U. Be Courteous to the End

Thank the arbitrator(s) and case manager, each by name,
for their service and attention.

Acknowledge the members of your team at all levels.

Thank the opposing attorney(s). If counsel was gener-
ally obstructive but cooperated in some small way, thank
counsel specifically for that small detail even though (or
perhaps because) it might seem like faint praise.

Acknowledge the hard-working junior members of the
other side’s team, including non-lawyers, for their contri-
bution and cooperation, even if you cannot utter a word
of thanks to lead counsel.

Don’t just say thank you; when you say it, say it like you
mean it.
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permitted.”). Compare NYSBA Domestic Guidelines, supra note 3,
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Richard L. Mattiaccio is a partner in the New York
office of Squire Patton Boggs (US) LLP. He has over

15.  See, e.g., ICDR Dispute Resol. Procedures, supra note 8, art. 30 years of experience as counsel in commercial and
21.10 (“Unless otherwise agreed by the parties or directed by international arbitration and in litigation in the fed-
the tribunal, evidence of witnesses may be presented in the 1 and stat ts of New York d 25 £
form of written statements signed by them.”); JAMS Efficiency era .an State _Cour S o1 New York, ?n OVE.!I‘ X years o
Guidelines, supra note 3, at 3 (“In international arbitrations, the service as chair, Panel and sole arbitrator in interna-
use of written witness statements in lieu of direct testimony...is a tional and commercial cases. He serves on the American
common, broadly accepted practice.”). Arbitration Association (AAA), International Centre for
16.  See NYSBA International Guidelines, supra note 3, at 27-28. Dispute Resolution (ICDR), International Institute for
17.  See NYSBA Domestic Guidelines, supra note 3, at 14. Conflict Prevention & Resolution, Inc. (CPR) and Inter-
18, See AAA Commercial Arb. Rules, sipra note 5, R-33 (“The national Chamber of Commerce (ICC) arbitrator panels

arbitrator may allow the filing of and make rulings upon a
dispositive motion only if the arbitrator determines that the
moving party has shown that the motion is likely to succeed

and dispose of or narrow the issues in the case.”); CPR Early
Disposition Guidelines, supra note 3, Guideline 2.4 (“It is
important to bear in mind that even if early disposition of an issue
may be accomplished quickly and fairly, it nevertheless may not
be appropriate if it is not likely, if granted, to result in a material
reduction of the total time and cost in reaching final resolution of
the case.”).

and is a Fellow of the College of Commercial Arbitra-
tors (CCA). He is a member of the Executive Committee
of the NYSBA Dispute Resolution Section, where he
co-chairs its International Dispute Resolution (IDR)
Committee and is a presenter at arbitration training
programs. He is a member of the New York City Bar’s
International Commercial Disputes Committee (ICDC),
and of the Executive Committee of the New York Inter-
national Arbitration Center (NYIAC).

I h N YL .t ] t . I ° I bl
||
O n I n e CIE EVENTS  SECTIONS & COMMITTEES  PUBLICATIONS  PRACTICE RESOURCES  LEADERSHIF & ADVOCACY  MEMBERSHIP  MEMBERS ONLY
Home  Publications  Section Publications (view list)  NY Litigator

INSIDE THIS SECTION NYLITIGATOR

Reprint Permission

NYLitigator Article
Submission

Go to www.nysba.

org/NYLitigator to | ===
access:
e Past Issues —

(ZOOO-present) Of the . :l::jolPastlssmsothYthlgﬂm(Zono esent)
NYLitigator*

ABOUT THIS
PUBLICATION

TABLE OF CONTENTS
CURRENT ISSUE

e NYlitigator Searchable Index (2000-present)

e Searchable articles from the NYLitigator that include
links to cites and statutes. This service is provided by
Loislaw and is an exclusive Section member benefit*

*You must be a Commercial & Federal Litigation Section member and
logged in to access. Need password assistance? Visit our Web site at
www.nysba.org/pwhelp or call (518) 463-3200.

46 NYSBA NYLitigator | Fall 2014 | Vol. 19 | No. 2



Models for Use of Mediation in E-Discovery

By Steven C. Bennett

Many commentators and courts suggest that coop-
erative approaches to e-discovery planning hold the key
to lower-cost, higher-quality e-discovery processes.! Yet,
admonitions to cooperate hardly suffice to motivate self-
interested parties.? Some system to foster cooperation,
beyond the parties themselves, appears essential.> One
system proposed as a means to promote e-discovery co-
operation involves use of mediation.* This article outlines
an array of mediation techniques that could be used for
that purpose.

l. Mediation Alternatives

The term “mediation” encompasses a broad array of
processes,”® and a broad array of techniques.® In general,
mediation is meant to facilitate communication, promote
party-created solutions, and help clarify issues—all with
the assistance of a neutral third party.” Mediation, as a
set of tools, may serve a variety of goals, and adapt to
a variety of circumstances.® What follows is a sampling
of mediation-related techniques, generally arrayed from
least intrusive (and least expensive), to more formal (and
thus more resource and time intensive).’ These techniques
may also be arrayed on a continuum from “facilitative” to
“evaluative” in nature.!

A. Education

Despite the long period in which the internet, email
and other technologies have become integrated into daily
life, ignorance of best practices in e-discovery remains
a problem for the legal profession.!! Technology savvy
mediators can provide an education function for counsel
and parties, even without becoming deeply involved in
a matter.'? A court, for example, might establish a “hot-
line” system, with trained court staff or volunteer media-
tors (with e-discovery experience), available to answer
basic questions about the court’s rules and expectations,
about available e-discovery technology, or about essential
forms (such as “clawback” agreements and confidential-
ity orders).!® The system might also provide information
regarding court-connected mediation services.!* A court
website might also offer information.!® A courthouse
“ombudsman” might provide similar services.'

B. Needs Assessment

Cases vary, and so do e-discovery problems (and the
capacity of parties and counsel to resolve such problems).
A system of assessment (not of the merits of the dispute,
or even of the relative positions of the parties regarding
e-discovery matters), aimed at determining whether the
parties are well-prepared to cooperate in the case,'” and
what kinds of resources would best serve the needs of the
parties, might be offered as a form of “triage.”!® A media-
tor, for example, could help identify gaps in knowledge

that, if corrected, could lead to enhanced cooperation,19
and creative solutions.?’ Such a system might require in-
terviews, or could (conceivably) be conducted through a
written questionnaire (perhaps even an on-line system).?!
The system might also focus on helping parties identify
reasonable timetables for the conduct of discovery,22 and
help identify cases with specific forms of e-discovery
related case management problems.?* The neutral might
determine that no form of mediation would assist the
parties in the case, and direct the parties to normal court
processes.24 As in all mediation, moreover, the needs as-
sessment recommendation would be non-binding.?>

C. Facilitating Discussion

A mediator who concentrates on facilitating discus-
sion between parties,?® as opposed to evaluating a mat-
ter, or helping parties structure a resolution, can serve
an important purpose.?” In the discovery context, merely
ensuring that parties communicate about essential issues,
and do so in a courteous manner, can aid the process.?®
Thus, for example, a mediator whose role in a confer-
ence of parties and counsel consists of helping schedule
the conference, and ensuring a professional tone to the
discussion, might require very little preparation regard-
ing the substance of the dispute.?’ A mediator might also
encourage parties to bring together their technical person-
nel, to address creative solutions to e-discovery problems
in a case.®

D. Structuring Negotiation

A mediator may aid parties by bringing an agenda
for discussion to the process.?! In the e-discovery context,
at the outset of a case, many basic issues (preservation
of evidence, search techniques, and privilege protection,
to name a few) constitute essential elements for negotia-
tion.>? Yet, one common phenomenon is the “drive by”
Rule 26(f) conference, where counsel “meet and confer”
in name only.** A mediator might insist on discussion
of all essential topics,® with the aim of creating (if pos-
sible) a comprehensive e-discovery plan for the case.?
Where the parties are otherwise agreed on the e-discovery
schedule and plan, the mediator might focus on more
difficult issues, such as creating a search term protocol.3
Parties might also agree on a process for resolving future
e-discovery disputes.?”

E. Screening Motions

Litigants are generally required to certify, before
bringing discovery related motions, that they have “met
and conferred” in good faith regarding the motion.* The
“meet and confer” obligation, however, may be as subject
to abuse as any other element of the e-discovery process.®
Thus, a mediator might help confirm that parties truly
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have met their obligations to confer in good faith, before
seeking court assistance.** On more complicated, longer-
lasting matters, a more permanent system of referral to
mediation (akin to dispute resolution boards in construc-
tion matters)*! might be appropriate.*? Discussions with
a mediator may help sharpen the focus of the parties for
presentation to the court of any unresolved issues.*?

F. Neutral Evaluation

Traditionally, the concept of “mediation” has not
involved evaluation of disputes, but rather facilitation
of discussion to resolve disputes.* Increasingly, how-
ever, the notion of non-binding evaluations as a part of
mediation®® has taken hold.#® The neutral evaluation
process generally involves each side in litigation present-
ing a summary of its position, with the neutral offering
an evaluation of the strengths and weaknesses of each
party’s case.*” Such an evaluation may lead to resolution
of the conflict, or may simply assist with case planning?®
(helping the parties understand the nature of the issues,
for example).®

G. Maediator Facilitated Search

In some instances,* parties and counsel might agree
to permit a mediator with substantial technology skills to
conduct (or supervise) a search for responsive records.>!
The mediator’s recommendations regarding produc-
tion of materials to opposing parties, however, would
not bind the producing party.>? In essence, the mediator
would simply come to learn more about the circum-
stances of the parties’ data systems and records, which
could improve the mediator’s ability to make competent
recommendations.>® Whether this (relatively intrusive)
process truly constitutes “mediation” is debatable.>
Certainly a specific protocol for the endeavor, agreed
between the parties, would be essential.®

Il. Conclusion

Mediation constitutes a generally accepted mecha-
nism for dispute resolution.® Mediation processes
are regularly incorporated into court-annexed ADR
systems,”” and often chosen by parties as a means for
resolving their disputes.”® The mediation process is flex-
ible, meant to adapt to the needs of the parties and the
circumstances of the case.”

Courts continue to experiment with mediation
forms,®® however, and evidence on the relative effective-
ness of various systems remains difficult to assess.®!
Cutting-edge systems of dispute resolution, such as on-
line mediation,®? offer interesting possibilities, but have
not yet received attention from court administrators.®
The systems outlined in this article, although grounded
in well-recognized mediation techniques, certainly can-
not be considered “tried and tested” in the e-discovery
sphere.® The mediation process, moreover, can be
abused in some instances.®

But judicial administrators and dispute resolution
system designers must start somewhere.®® The notion of
multiple “doors” to dispute resolution is firmly embed-
ded in our legal culture.®” Courts can and should consider
ways to open doors to expand the use of mediation-
related techniques into the e-discovery process. Court-
connected pilot projects and study programs, already
under way in many jurisdictions,® should be encouraged
in this area.®
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resolving any disputes that may arise over the mediated plan”).

See FeD. R. C1v. P. 26(c)(1) (requiring party moving for protective
order to certify “good faith” effort to confer “in an effort to resolve
the dispute without court action”); Fep. R. C1v. P. 37(a) (requiring
party moving to compel to certify “good faith” effort to confer “in
an effort to obtain [disclosure] without court action”).

See Nicola Faith Sharpe, Corporate Cooperation Through Cost-Sharing,
16 MicH. TELECOMM. & TECH. L. Rev. 109, 134-35 (2009) (suggesting
that “meet-and-confer requirement will simply play out as the rest
of the game does|,]” unless “rules that support cooperation as a
favorable strategy” include “penalties” that counter a “strategy of
abuse”).

See Skinner, supra note 35, at 128 (“[A]n e-mediation conducted
in good faith demonstrates [that] the parties have met their Rule
26 obligations.”); Vogel, supra note 34 (mediator could “certify to
the court that the parties met and conferred in good faith on the
enumerated ESI issues”); see also Mack, supra note 30 (suggesting
that court could “direct all e-discovery disputes to e-mediation
before involving the judge,” which would permit a party to
“explain in a setting without the judge why the issue arose in the
first place and what was being done to rectify it”).
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41. Adispute review board (which could be a single individual) 46.  See Stipanowich, supra note 5 (noting that, in “lawyered” cases,
would aim to identify e-discovery problems as they arise, and mode of mediation where “sooner or later, there is some kind of
resolve them before they escalate. See Peter Vogel, Use eMediation evaluation by a mediator with [a] background as a legal advocate
To Save Time And Money, 29 Tex. Law. 10 (2013), (suggesting or judge—predominates”); Benjamin F. Tennille et al., Getting to Yes
that use of mediation “as early in the case as possible” permits in Specialized Courts: The Unique Role of ADR in Business Court Cases,
mediator to “address eDiscovery matters when they first arise”). 11 Pepp. Disp. ResoL. L.J. 35, 48 (2010) (mediation may combine
Construction-related dispute review boards serve similar “evaluative and facilitative practices to get the best results”);
purposes. See Ming-Lee Chong & Heap-Yih Chong, Dispute Robert B. Moberly, Mediator Gag Rules: Is It Ethical for Mediators to
Review Board: Concept and introduction to develeopingl[sic] countries, Ewvaluate or Advise?, 38 S. TEX. L. REV. 669, 675 (1997) (suggesting
2 INTERSCIENCE MGMT. REV. 6, 6-7 (2010), available at http:/ /www. that “mediator evaluation can assist the parties in their self-
interscience.in/IMR_Vo2_Nol/Paper_2.pdf (last visited Aug. determination efforts”).

28,2014) (@spute resolu’gon boards, first concelvgd in the 19,505’ 47.  See Garrie, supra note 28 (mediator may help “educate each party”
have been 1mplemented in virtually all construction ar.eas.); id. at about the “reality” of their demands); Smith, supra note 5, at
7 (board typically created at outset of project, with periodic status 166 (neutral case evaluation involves lawyer who “provides an
meetings and site visits; if conflicts arise, the board can provide advisor . . vy P
- . . : y opinion to the parties as to their respective case strengths,
informal” op inions to help reS_Olve disputes); Smith, supra note weaknesses, and value”); Brian Jarren, The Future of Mediation: A

5, at 167 (2009) (dispute resolution board generally formed at Sociological Perspective, 2009 J. Disp. RESOL. 49, 50 (2009) (mediator
start of construction project, and “meets regularly to follow work can serve as “agent of realitv” wh i hi ); F

- ! . . gent of reality” when parties reach impasse); Frey,
progress and to prov1fie guidance to the parties On,dlfferencejs supra note 16, at 12 (neutral evaluation “provides the parties and
before they become disputes”). The purpose of a dispute review their attorneys with the opportunity to visualize the case from
board is to “create an atmosphere of trust and cooperation,” with a third 4 : p’?. o u : :

- . . . . party’s perspective”; by having “preview of what might
the aim of preventing disputes from escalating. James Denning, happen,” parties achieve a “clearer understanding” of settlement
More Than An Underground Success, 63 Civ. ENG’G 42 (1993); see issues).,
also Colleen A. Libbey, Working Together While “Waltzing in a
Mine Field”: Successful Government Construction Contract Dispute 48.  See Gates, supra note 22, at 400 (evaluator may be “very helpful in
Resolution with Partnering and Dispute Review Boards, 15 OHIO ST. eliminating the ‘emotional attachment’ that a party may develop
J. oN Disp. REsOL. 825 (2000); Kathleen M. J. Harmon, Effectiveness in its case and lead to serious negotiations”); Julie MacFarlane,
of Dispute Review Boards, 129 J. CONSTR. ENG'G & MGMT. 674 Culture Change? A Tale of Two Cities and Mandatory Court-Connected
(2003), available at http:/ /www.daps.org.au/wp-content/ Mediation, 2002 J. Disp. RESOL. 241, 265-66 (2002) (mediator may
uploads/2011/11/Harmon-Effectiveness-of-DRB.pdf (last provide parties with “reality check,” useful in negotiation); see
visited Aug. 28, 2014) (statistics suggesting high levels of success also Lande, supra note 17, at 99; Wayne D. Brazil, Early Neutral
with dispute review boards, resolving disputes before project Evaluation or Mediation? When Might ENE Deliver More Value?, 14
completion). Disp. RESOL. MAG. 10 (2007), available at http:/ /scholarship.law.

berkeley.edu/cgi/viewcontent.cgi?article=1164&context=facpub

42. See Ekinner, supra r,l,Ote 35’ ft 127 (20112, (parties may use m ediator s&sei-rzdirz{&feéerer=http%3A‘§02F%2Fwww.bing.com%ZFs},)ear
on “issue-by-issue” basis, “as needed,” where mediator is ch%3Fq%3DEarly%2520Neutral%2520Evaluation%25200r%252

familiar with pre-trial activities” in the case and able to address OMediation%253F%2520When%2520Might%2520ENE%2520Del
specific issues as they arise). iver%2520More%2520Value%253F%26pc%3Dcosp%26ptag%3D

43.  See Hon. W. Royal Furgeson, Jr. et al., E-Discovery And The Use A01EC74C9980D4COF8BF%26form%3DCONBDF%26conlogo%
Of Special Masters 13 (Jan. 20, 2011), available at http:/ /www. 3DCT3210127#search=%22Early%20Neutral%20Evaluation%20
karlbayer.com/pdf/publications/2011-01-20_KarlBayer_E- Or%20Mediation%3F%20When%20Might%20ENE%20Deliver %20
Discovery-and-the-Use-of-Special-Masters.pdf (last visited Aug. More%20Value%3F%22 (last visited Aug. 28, 2014).

28, 2014) (even‘lf nofr all disputes are resolv'ed, mediation Rrocess 49, See Riskin, supra note 15, n.44 (noting that, in some forms of
“provides parties with a better understanding of the key disputes mediation. it is “common” to have a se te st here th

. A o , parate stage where the
wh1ch.must bep resgnted to the court”); Sl§1rl.ner, supra note 2,9 mediator conducts a “conflict analysis,” and reports to the parties
(evgn if n'ot all conflicts are resolved, mediation permits parties “what the conflict is” (internal quotation marks omitted)).
to “illuminate the key disputes to be presented to the court,”
without “inflammatory” communications); Losey, supra note 19, 50.  See Garrie, supra note 36 (suggesting that, in some cases,
at 997 (cooperation means “refinement of disputes and avoidance “[c]ooperative efforts and the expeditious selection of keywords
when possible”; some discovery disputes “may still arise,” but are hampered” by “adversarial zeal” of attorneys).
“the issues presented for adjudication will be much more focused 51.  See id. (mediator may conduct search, or may simply “ensure
and refined”). that appropriate documents are produced at a reasonable price

44.  See Lela P. Love, The Top Ten Reasons Why Mediators Should respective to the underlying issue”); Marian Riedy et al., Mediated
Not Evaluate, 24 FLA. ST. U. L. Rev. 937 (1997) (analyzing why Investigative E-Discovery, 2010 Fep. CTs. L. Rev. 79, 91 (2010)
evaluations do not comport with mediator’s essential role); (outlining process for neutral with skills of “trained digital
Kimberlee K. Kovach & Lela P. Love, Evaluative Mediation Is An investigator” to “search and retrieve relevant information,” in
Oxymoron, 14 ALTERNATIVES TO HiGH CosT LITIG. 31 (1996). a manner similar to an “in-house expert,” but with both parties

L sharing the expense).

45.  Some commentators suggest that some degree of evaluation is
inherent in the mediation process. See Ellen A. Waldman, The 52.  See Riedy, supra note 51, at 98-99 (system proposed would prevent
Evaluative-Facilitative Debate In Mediation: Applying The Lens Of mediator from producing information if party does not agree to
Therapeutic Jurisprudence, 82 MARQ. L. Rev. 155, 157-58 (1998) produce).

(“[M]uch of what goes by the name of mediation today involves 53. Id. at 90 (suggesting that “standard” mediation process does not
some evaluative activity by the mediator. To construct a definition suffice, “because the mediator is only aware of the information the
of mediation that excludes most of what the practitioner and lay parties voluntarily disclose”).

communities understand to be mediation would spawn needless . L .

confusion.”); Jeffrey W. Stempel, Identifying Real Dichotomies 54. fee Skinner, supra note 35, at 128 n.69” (rejecting notion that
Underlying the False Dichotomy: Twenty-First Century Mediation mediated investigative e-discovery” is actual mediation, given

in an Eclectic Regime, 2000 J. Disp. RESOL. 371, 376-77 (2000) that mediator may lack neutrality after conducting investigation).
(noting “continuum,” from facilitative to evaluative, for forms 55.  See Nolan-Haley, supra note 14, at 1371 (“[Mediation] is an

of mediation, based on “key determinants” of needs of parties, informal process based on principles of individual sovereignty and
based on their past and current relations, and other factors). self-determination.”).
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56.

57.

58.

59.

60.

61.

62.

See Stipanowich, supra note 5 (in survey, 87% of respondents 63.

report some use of mediation); Jennifer Reynolds, The Lawyer With
The ADR Tattoo, 14 CARDOZO J. CONFLICT RESOL. 395, 397 (2013)
(“even the most traditional lawyers use ADR techniques and
processes all the time, from client counseling to negotiation to
mediation to arbitration”); Richard S. Weil, Mediation in a Litigation

Culture: The Surprising Growth of Mediation in New York, 17 Disp. 64

RESOL. MAG. 8, 9 (2011), available at http:/ /weilmediation.com/
PDF/NewsABA.pdf (last visited Aug. 28, 2014) (in survey of

litigators, 90% expressed a positive view of mediation). 65.

See Roselle L. Wissler, Court-Connected Settlement Procedures:
Mediation and Judicial Settlement Conferences, 26 OHIO ST. J. ON DIsp.
ResoL. 271, 272 (2011) (noting that judicial settlement conferences
and court-connected mediation have become “commonplace”
parts of court systems); Carrie Menkel-Meadow, Ethics In ADR:
The Many “Cs” Of Professional Responsibility And Dispute Resolution,
28 ForDHAM URB. L.J. 979, 990 (2001) (“Virtually every state and
federal court requires some form of ADR at least to be considered
by the lawyers in a litigation matter, and, increasingly, transactions
and contracts contain ADR clauses.”).

See Stipanowich, supra note 5 (noting extensive use of mediation in 66

commercial, employment and personal injury disputes); Thomas

J. Stipanowich, ADR And The “Vanishing Trial”: The Growth And 67.

Impact Of ”Alternative Dispute Resolution,” 1J. EMPIRICAL LEGAL
STUD. 843, 848-49 (2004) (“By far the predominant process choice
[in ADR] is mediation, with its much-touted potential benefits of

flexibility, party control, confidentiality, relatively low cost, and 68.

minor risk.”).

See Simeon H. Baum, Mediation and Discovery, in DANIEL B. GARRIE
& YOAV M. GRIVER, DISPUTE RESOLUTION AND E-DISCOVERY § 3.1 at
51 (2012) (unique features of mediation include “freedom and
creativity that infuses” the process).

See Jarren, supra note 47, at 64 (courts still “experimenting” with
mediation as an aspect of case management).

See Michael Heise, Why ADR Programs Aren’t More Appealing:
An Empirical Perspective, 7 ]. EMPIRICAL LEGAL STUD. 64 (2010)

(noting “mixed” evidence on effectiveness of ADR programs); see 69

also Baum, supra note 59, at § 3.5 at 72 (2012) (“Mediation is no
panacea.”).

See Mann, supra note 21, at 89 (suggesting that online dispute
resolution processes “can play various roles in consensus
building”); Ethan Katsh, Online Dispute Resolution: Some
Implications for the Emergence of Law in Cyberspace (2006), available

See Ebner, supra note 31, at 454 (no court-annexed online dispute
resolution systems currently); see also Julio Cesar Betancourt &
Elina Zlatanska, Online Dispute Resolution (ODR): What Is It, and

Is It The Way Forward?,79 INT'L J. ARB., MEDIATION & Disp. RESOL.
256, 263 (Sept. 13, 2013) (“still too early to predict” future of online
dispute resolution).

One of the earliest references to mediation of e-discovery disputes
is less than five years old. See Skinner, supra note 29.

See John M. Lande, Using Dispute System Design Methods to
Promote Good-Faith Participation in Court-Connected Mediation
Programs, 50 UCLA L. Rev. 69, 71 (2002) (noting that “some
lawyers use mediation to make misleading statements, ‘smoke
the other side out,” gain leverage for later negotiations, drag out
litigation, increase opponents’ costs, and generally wear down
the opposition”); see also Kimberlee K. Kovach, The Vanishing Trial:
Land Mine On The Mediation Landscape Or Opportunity For Evolution:
Ruminations On The Future Of Mediation Practice, 7 CARDOZO ]J.
CONFLICT RESOL. 27, 29 (2005) (noting that mediation can become
a “curse” of “hoops to jump through” in litigation, rather than a
“process expansion” leading to dispute resolution).

See generally Slaikeu, supra note 16.

See Thomas J. Stipanowich, The Multi-Door Contract and Other
Possibilities, 13 OHIO ST. J. ON Disp. REsOL. 303 (1998); Judith Resnik,
Many Doors? Closing Doors? Alternative Dispute Resolution And
Adjudication, 10 OHIO ST. J. ON Disp. ResoL. 211 (1995).

See Hamilton, supra note 20; see also, Press Release, Daniel Garrie
Instructs 7th Circuit’s Pilot e-Mediation Program, May 14, 2013,
available at http:/ /www.lawandforensics.com/daniel-garrie-
instructs-7th-circuits/ (last visited Aug. 28, 2014) (“first of its kind”
program to train mediators, who “agreed to volunteer their time
for cases with heavy discovery loads, but comparatively small
monetary returns”); 7th Circuit Electronic Discovery Committee,
Principles Relating To The Discovery Of Electronically Stored
Information (Aug. 1,2010), available at http:/ /www.discoverypilot.
com/sites /default/files /Principles8_10.pdf (last visited Aug. 28,
2014).

See Wissler, supra note 57, at 274 (lawyers tend to view mediation
with court staff mediators “more favorably than mediation with
volunteer mediators”).

Steven C. Bennett is a partner at Jones Day in New

at http:/ /www.lex-electronica.org/articles /v10-3/katsh.pdf
(last visited Aug. 28, 2014) (describing online system that allows
software to “clarify and highlight both the parties” disagreements
and their desired solutions[,]” suggesting that system can help
by “assisting the parties to identify common interests”); Joseph
W. Goodman, The Pros and Cons of Online Dispute Resolution: An
Assessment Of Cyber-Mediation Websites, 2003 DUKE L. & TECH.
REV. 4 (2003) (noting potential for use of “traditional” dispute
resolution mechanisms, supplemented by online technologies,
which may include “fully automated” systems, or systems that
include a human neutral).

York, and Chair of the Firm’s E-Discovery Commit-
tee. The views expressed are solely those of the author,
and should not be attributed to the author’s firm, or its
clients.

This article was originally published in the Tennessee Jour-
nal of Law & Policy in September 2014.
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Piercing the Corporate Veil
By Barry A. Wadler

This article examines the issue of “Piercing the Cor-
porate Veil,” a phrase frequently used but not well under-
stood by litigators. Specifically, under what circumstances
can a plaintiff reach behind the corporate form and hold
the owners of a corporation liable for a corporate liability,
whether that liability is from a debt, contract or tort?

It is important for litigators to be familiar with the
scope of this subject. As a plaintiff’s lawyer in any litiga-
tion, it is one thing to win a judgment against some cor-
porate defendant, but, at the end of the day, the bottom
line is, what pocket is available to recover that judgment?
Sometimes, the assets of a corporate debtor are insuffi-
cient and, in an appropriate case, the assets of the owners
of the corporation, whether they are individuals or some
parent corporation, may be on the line for a corporate
liability. On the opposite side, counsel defending a cor-
poration always wants to ensure that the owners of the
corporate defendant are not frivolously named as defen-
dants in a claim based on a corporate liability.

As a preliminary note, this topic applies both to
corporations and limited liability companies because, for
the most part, the same general principles which allow
the shareholders of a corporation to be held liable for a
corporate liability, can be applied to hold the members of
an LLC personally liable for obligations of the LLC.!

Piercing the corporate veil is not an easy subject, not
because it is complex like antitrust law or detailed like
the tax code. It is difficult in the sense that it is hard to an-
ticipate with certainty how the principles will be applied
to a given case. There are broad principles that are easily
stated and understandable, but these principles must
be applied in specific circumstances to achieve equity.
The many varied factual circumstances, the multitude of
factors that can be relevant to a determination, plus that
elusive goal of achieving equity, make it nearly impossi-
ble to anticipate how the trier of fact will apply the broad
principles to a particular situation.

The New York courts often say, “[v]eil-piercing is a
fact-laden claim that is not well suited for summary judg-
ment resolution.”? This makes it very hard, even impos-
sible, for either side to be certain of the merits of a case.
The Court of Appeals has even observed that New York
cases determining whether it is appropriate to pierce the
corporate veil may not be reduced to definite rules gov-
erning the various circumstances.> And one federal court,
discussing New York law, said there were an “infinite
variety of situations that might warrant disregarding the
corporate form.”*

I. General Rule

Piercing the corporate veil is not easily accomplished.
It is the exception to the general rule of limited liability for
corporate owners, and that general rule is very firmly set
in American jurisprudence.

A corporation is an entity unto itself with its own
existence that outlives the existence of its owners. The
independent corporate body is a legal fiction that allowed
for the growth of capitalism. Corporate entities began
centuries ago with chartered corporations like the Dutch
East India Company. Creditors could extend credit to the
corporate entity and expect repayment from the entity
and its assets even if one of the individual owners died or
had his own financial reversal. Funds to do business could
be raised from investor shareholders who were insulated
from the business liabilities so they did not have to fear
that the failure of the corporation would drag them down
personally.

To uphold this important foundation of our business
system, our jurisprudence vigilantly shields corporate
shareholders from liability. This “corporate shield” is not
to be lightly disregarded.

Accordingly, any discussion of the topic starts with
the well-established general rule that “a corporation exists
independently of its owners, who are not personally liable
for its obligations|.]”>

Even where there is a single shareholder, that share-
holder will not be held personally liable for corporate
debts merely because there is only one shareholder. “A
corporation, even when wholly owned by a single indi-
vidual, has a separate legal existence from its sharehold-
ers,” and courts say they “are loathe to disregard the
corporate form for the benefit of those who have chosen
that form to conduct business.”®

The shareholders of a corporation will not be held
personally liable for corporate debts merely because the
corporation was formed for the express purpose of insu-
lating the owners from personal liability.” The sharehold-
ers of a corporation also will not be held personally liable
for corporate debts merely because the corporation does
not have enough money to pay its debts.® The concept of
piercing the corporate veil is the exception to the well-es-
tablished general rule,’ and it requires a strong showing.!

Il. Piercing the Corporate Veil—General
Principles

When can the corporate veil be pierced? There is no
easy answer, no one general rule to apply. It is a mix of
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factors that are applied, and the list of factors is not fixed
or finite like the elements of a cause of action. Moreover,
even the identifiable factors are not susceptible of easy
application because it is not just the facts that are ex-
amined, but that vague, elusive notion of “equity” that
comes into play.

The Court of Appeals, in Matter of Morris v. New York
State Dep’t of Taxation and Fin. said, “[b]ecause a decision
whether to pierce the corporate veil in a given instance
will necessarily depend on the attendant facts and equi-
ties, the New York cases may not be reduced to defini-
tive rules governing the varying circumstances when the
power may be exercised.”!! Similarly, in Wm. Passalacqua
Builders, Inc. v. Resnick Developers S., Inc., an often-quoted
federal Second Circuit case surveying New York law,
the court observed that there was an “infinite variety of
situations that might warrant disregarding the corporate
form” and that it “is not an easy task because disregard-
ing corporate separateness is a remedy that ‘differs with
the circumstances of each case.””1?

The general, overarching principles that are often
recited by the courts when asked to pierce the corporate
veil are expressed in various ways. Courts generally
look for: domination by the owners, failure to follow the
corporate formalities, that result in a wrong committed
against the plaintiff, and a measure of equity thrown in.

The Appellate Division, Second Department has said,
“[a] party seeking to pierce the corporate veil must estab-
lish that (1) the owners exercised complete domination
of the corporation in respect to the transaction attacked;
and (2) that such domination was used to commit a
fraud or wrong against the plaintiff which resulted in the
plaintiff’s injury.”!® In another opinion, the same court
added that, “[t]he party seeking to pierce the corporate
veil must further establish that the controlling corpora-
tion [the corporate parent] abused the privilege of doing
business in the corporate form to perpetrate a wrong or
injustice against that party such that a court in equity will
intervene.” !4

The rationale is easy to understand. If a corporation
is formed but the owners do not respect the fact that there
is a difference between the owners and the corporate en-
tity, why should the courts let the owners hide behind the
corporate shield? If the owners treat the corporate pocket
as their own pocket, the court might well let a plaintiff
reach into the owner’s pocket.!® “The rationale for pierc-
ing the corporate veil is that the corporation is something
less than a bona fide independent entity.” ¢

lll. The Role of Equity

The underlying objective and a necessary component
in any decision to pierce a corporate veil is “achieving
equity.” “Broadly speaking, the courts will...pierce the
corporate veil whenever necessary to prevent fraud or

to achieve equity.”!” “[P]recedent is clear that courts will
pierce the corporate veil only to prevent fraud, illegal-
ity or to achieve equity,”!® and “equity will intervene to
pierce the corporate veil and permit the imposition of
personal liability in order to avoid fraud or injustice.””

Achieving equity is in the eyes of the beholder. When
the courts say they have the power to hold shareholders
liable “whenever necessary to prevent fraud or achieve
equity[,]”%° they are allowing a lot of latitude for discre-
tion. The bad news is that this makes it very hard for
a litigator to know how a court will decide a case. The
good news is that it gives the plaintiff’s lawyer a major
argument to stress if he or she can make the case that the
plaintiff was an innocent victim and was cheated by the
defendant.

IV. Linkage to the Injury

Another essential component in making out a claim
to pierce the corporate veil is that a plaintiff must show a
linkage between the corporate wrongdoing and the injury
to the plaintiff. The Court of Appeals has cautioned,
“[e]vidence of domination alone does not suffice without
an additional showing that it led to inequity, fraud or
malfeasance.”?!

The Second Department stressed the need for the
linkage saying,

A plaintiff seeking to pierce the corporate
veil must demonstrate that a court in
equity should intervene because the own-
ers of the corporation exercised complete
domination over it in the transaction at
issue and, in doing so, abused the privi-
lege of doing business in the corporate
form, thereby perpetrating a wrong that
resulted in injury to the plaintiff.??

V. “Alter Ego” Theory Compared

Closely related to the doctrine of piercing the corpo-
rate veil is the distinct concept of holding a corporation’s
owner liable on what is commonly called the “alter ego”
theory. The alter ego theory can be invoked even where
there is no showing of fraud on the part of the defen-
dants, but the domination of the corporate entity was so
complete that the owner or owners effectively used the
corporate entity as its agent.

Apart from the legal concept of “piercing
the corporate veil,” separate corporations
and business entities may be held to con-
stitute a single unit in legal contempla-
tion where each business is so related to,
or organized or controlled by, the other as
to be its mere agent, instrumentality, or
alter ego0.23
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There is a difference in the proof required for an “alter
ego” finding. Piercing the corporate veil requires show-
ing some fraud or wrong that injured the plaintiff. But
where an alter ego is found, plaintiff need not show that
the shareholder domination was used to commit a wrong
against plaintiff.?*

Under New York law, the corporate veil
will be pierced to achieve equity, even
absent fraud, when a corporation has
been so dominated by an individual or
another corporation and its separate en-
tity so ignored that it primarily transacts
the dominator’s business instead of its
own and can be called the other’s alter
ego.?

VI. Factors

As noted, there are many factors that have been iden-
tified by the courts in determining if it is an appropriate
case to pierce a corporate veil.

Indicia of a situation warranting veil-
piercing include: “(1) the absence of the
formalities and paraphernalia that are
part and parcel of the corporate exis-
tence, i.e., issuance of stock, election of
directors, keeping of corporate records
and the like, (2) inadequate capitaliza-
tion, (3) whether funds are put in and
taken out of the corporation for personal
rather than corporate purposes, (4)
overlap in ownership, officers, direc-
tors, and personnel, (5) common office
space, address and telephone numbers
of corporate entities, (6) the amount of
business discretion displayed by the
allegedly dominated corporation, (7)
whether the related corporations deal
with the dominated corporation at arms
length, (8) whether the corporations are
treated as independent profit centers, (9)
the payment or guarantee of debts of the
dominated corporation by other corpora-
tions in the group, and (10) whether the
corporation in question had property
that was used by other of the corpora-
tions as if it were its own.”?

Other courts have highlighted just the most impor-
tant of those factors, saying, “[f]actors to be considered
by a court in determining whether to pierce the corporate
veil include failure to adhere to corporate formalities,
inadequate capitalization, commingling of assets, and
use of corporate funds for personal use.”?”

Note that “[n]o one factor is dispositive[,]”?® that not
all factors have to be shown to meet the burden, and that

the above list of factors is not comprehensive. The courts
look at the “totality of the evidence[.]”?

VIl. Pleading

There is no independent cause of action for pierc-
ing the corporate veil.* Piercing the corporate veil is an
“equitable remedy.”! A “remedy” is part of the relief a
plaintiff is seeking on the underlying cause of action. The
litigator’s job in prosecuting a claim against a corporate
defendant and its shareholders is a two-step process.
First, he must establish there was a contract that was
breached or some tort committed, and that plaintiff has a
right to damages from the corporate defendant. Then, in
the same action, he must show that this is an appropri-
ate case for the court to invoke the equitable remedy of
imposing that liability on another party—the parent com-
pany or the individual shareholder(s)—to achieve equity.

In addition to adequately pleading the cause of action
against the corporation, counsel must also plead the facts
to show that the owners dominated or controlled the
corporation, what they did in violation of the corporate
form, and that they abused the privilege of doing busi-
ness in the corporate form to perpetrate a wrong against
plaintiff.32

Plaintiff need not plead actual fraud or fraudulent
intent, only that defendant’s control of the corporation
was used to perpetrate a wrongful or unjust act toward
plaintiff.33 These allegations should be pled with facts, not
in a merely conclusory form. There needs to be sufficient
particularity to show there is an actual basis for invoking
the remedy of piercing the corporate veil .3

While the complaint can name the shareholders as de-
fendants and they can be sued in the same action, it is not
necessary that a plaintiff must first obtain an unsatisfied
judgment against the corporation in order to maintain an
action against the owners based on piercing the corporate
veil. The claim against the owners could be brought later
in a separate action if a judgment against the corporation
is not recoverable and there are grounds to pierce the
corporate veil.®

VIII. Statute of Limitations

What is the statute of limitations for an action based
on piercing the corporate veil? For the underlying action
against the corporation, the statute is the regular statute.
But if a party obtains a judgment against a corporation
and then finds it is uncollectible, a separate action against
a parent corporation or individual shareholders to collect
on the judgment may be brought within twenty years, the
time period for enforcing a judgment.’® Remember that
piercing the corporate veil is not its own cause of action. It
is a remedy imposing liability of a corporation on another
person or entity. If the liability of the corporation has
been reduced to a judgment, plaintiff has twenty years to
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enforce that judgment by piercing the corporate veil and
going after the owners.

IX. Conclusion

Whenever plaintiff’s counsel knows or fears that
a corporate defendant will not have assets to satisfy a
judgment, and where he or she is aware of facts that will
establish that individual shareholders or a corporate
parent can be held liable, those corporate owners should
be named and the facts necessary to establish the right to
pierce the corporate veil should be alleged. But counsel
should not blithely assume that such a claim will with-
stand a motion to dismiss unless it is properly pleaded
with factual support. Defendant’s counsel, on the other
hand, receiving a complaint that names his clients indi-
vidually should scrutinize the complaint for adequate
support and should seek to dismiss frivolous claims
before the costly defense.
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Is that agreement valid and enforceable?
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What remedy can the court grant to redress a breach?
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