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Criminal and Civil Contempt, 2nd Ed.
This second edition explores a number of
aspects of criminal and civil contempt under
New York’s Judiciary and Penal Laws, focus-
ing on contempt arising out of grand jury
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pages

Disability Law and Practice: Book One
This first book in a series that will provide a
broad education in all aspects of disability
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PN 42153-1 / Member $60 / List $75 /
382 pages

NEW!

Contesting New York State Tax Assessments,
4th ed.

New York’s Division of Tax Appeals and its judicial
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with the thorough knowledge of practice and pro-
cedure they need.
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Foundation Evidence, Questions
and Courtroom Protocols, 5th Ed.

The new edition of this classic text has been
completely reorganized to better follow the
process of a trial; the sections on Direct,
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Entertainment Law, 4th Ed.
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New York Contract Law: A Guide for
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This is a practical, authoritative reference
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N.Y. Municipal Formbook, 4th Ed.
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forms on CD.
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228 pages
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230 pages
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statutory law.
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Shared Values,

PRESIDENT’'S MESSAGE

Shared Strengths

ompetition has long been the

engine of our nation’s business

culture. And at the most basic
level, even bar organizations often
stand in competition with each other
— for members and, of even greater
value, members’ time. Today’s legal
profession, however, is far from basic.
Instead, the business world in which
we work as attorneys is increasingly
complex and global; further, the chal-
lenges and opportunities we face are
increasingly interconnected. This new
reality demands a new balancing of
the instinct to compete with a greater
emphasis on collaboration. Our Asso-
ciation’s central mission of advocacy
and service requires that we explore
the ways in which we can collaborate
more — with other bar associations
in the state and other organizations.
Instead of cutting away at individual
bar associations” shares of the mem-
bership pie, collaborating can result
in bar associations having more to
offer members, potentially attracting
more members for all of our associa-
tions by communicating the value of
the organized bar. Through leveraging
our strengths and partnering where
we can, bar associations can create
more value. These collaborations can
lead to each organization expand-
ing the breadth of opportunities it
can offer, extending and deepening

its sphere of influence, and creating
an infrastructure to advance shared
objectives.

Legislation is a prime area for col-
laboration among bar associations. As
the only statewide bar association rep-
resenting all attorneys, the Association
has been a key stakeholder advocat-
ing for the legal profession and, more
broadly, on behalf of the public inter-
est. To strengthen the effectiveness of
this advocacy, our leaders and gov-
ernment relations department consult
with and work with the leadership
of local, regional and specialty bars.
The Association’s governing structure
provides fertile ground for collabora-
tion. Representatives from the state’s
bar associations make up the core of
the New York State Bar Association’s
House of Delegates, the body responsi-
ble for developing and debating policy.
Of the 297 delegates, 160 represent
local bar associations.

Issues raised by delegates have
led to several advocacy partnerships
between the State Bar and local bar
associations. One recent collaboration
ended with 21 state bar associations
standing together to urge the state
Legislature to adopt same-sex mar-
riage. It began with the Association’s
Special Committee on LBGT People
and the Law, which, in 2009, produced
a Report and Recommendation on Mar-

riage Rights for Same-Sex Couples. In that
report, the Committee analyzed a host
of laws and regulations and found that
these accorded lesser rights to couples
in a civil union than to those joined
through marriage. In 2011, the State
Bar Association partnered with the
New York City Bar Association in orga-
nizing a press conference projecting a
collective voice. Leaders from 21 bar
associations — including regional and
local bars, subject-area bars (includ-
ing the American Academy of Matri-
monial Lawyers, New York chapter),
and specialty bars, among them the
bar associations representing women,
Muslim, Dominican, Puerto Rican, and
South Asian attorneys — stood together
and spoke together for the same goal:
ending state discrimination against
same-sex couples.

More recently, the Association joined
with six other state bar associations
to call on Congress to end proposed
funding cuts to the federal courts. The
bloc of state bar associations included
Illinois, Ohio, New Jersey, and Florida,
representing a combined membership
of more than 286,500. The proposed
funding cuts, including cuts in federal
defender services and cuts that would
result in slower processing of civil and

GLENN LAU-KEE can be reached at
glau-kee@nysba.org.
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bankruptcy cases, would have placed
at risk the public and the system of
justice. The Association then joined
the leaders of 15 other New York bar
associations in a letter to Congressio-
nal leaders that addressed the impact
of the proposed cuts on state residents,
particularly cuts to Legal Services Cor-
poration (LSC) funding. Cuts to LSC
funding could significantly undermine
state providers’ ability to serve low-
income residents in the critical areas
of housing, employment, and public
assistance benefits. In 2013, LSC con-
tributed $27.3 million to seven legal
service providers in New York State,
including several in the Hudson Val-
ley, Western New York and on Long
Island.

Addressing the widening access-
to-justice gap is an important area
and bars have joined together to
leverage greater impact. The stakes
are high. Annual civil service hear-
ings established by Chief Judge Jon-
athan Lippman have demonstrated
that, at best, only 20% of the critical
legal service needs of the state’s poor
and low-income residents are met.
Primarily in the Third and Fourth
Judicial Districts, our Association’s
Pro Bono Department has worked
closely with the Albany County Bar
Association, Albany Law School and
regional legal providers. Together, we
have co-sponsored training programs
for attorneys and held community
outreach events to increase public
knowledge of the services available
to them. Since 2007, the training pro-
grams for attorneys are offered free
to those who agree to take on at
least two pro bono cases from the
providers. This kind of ongoing and
productive collaboration — sharing
resources, experience and knowledge
- means that more state residents in
need get access to well-trained legal
help faster.

When Superstorm Sandy destroyed
thousands of homes and businesses
in New York State, the Association
reached out to county bar associa-
tions, law schools, and legal service
providers and together produced a
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comprehensive toolbox for attorneys
interested in helping the storm vic-
tims. The goal was to get the best
training out to as many attorneys as
possible, as quickly as possible. The
Association hosted a webcast featur-
ing attorneys with expertise in insur-
ance, business, landlord-tenant issues
(both residential and business), and
related legal matters, as well as repre-
sentatives from the Federal Emergency
Management Agency, the Red Cross,
the U.S. Coast Guard, and other relief
organizations. More than 2,000 people,
including attorneys from 28 states,
Puerto Rico, Washington, D.C. and
three countries (Canada, Finland, and
Slovakia) participated in the webcast.
This coordinated effort placed less of
an organizational toll on any one of the
involved partners, and leveraged the
knowledge and strengths of each to a
far wider audience.

The benefits of co-sponsoring legal
education programs are not restricted to
disaster relief. In producing our annual
spring “Starting a Practice” continu-
ing legal education program, our CLE
department reaches out to local, ethnic
and minority bar associations. This col-
laboration helps get the word out to the
attorneys who could benefit from the
training, ensures that the programs are
finely tuned to the needs of different
localities, and allows each partner to
increase the breadth and depth of the
programming it offers.

Partnerships like these build a
human infrastructure of relationships
and communication that can produce
tremendous intangible benefits for the
attorneys of our state. When issues
arise that affect the legal profession as
a whole, individual bar associations
joining together have a stronger voice.
One such issue has been mandatory
pro bono for attorneys. Chief Judge
Jonathan Lippman’s announcement,
in February 2013, of a new require-
ment that attorneys report the num-
ber of pro bono hours performed and
the amount of monetary contributions
made, elicited strong reactions among
attorneys throughout the state. Soon
after this announcement, then Presi-

dent David Schraver and I met with
Judge Lippman to share our mem-
bers” deep concerns. Over the next
months, I heard from many leaders of
bar associations throughout the state,
and gained an important understand-
ing of their viewpoints — information
that helped shape our Association’s
position on Judge Lippman’s proposal.
Last year, over the course of four meet-
ings with officials from the Office of
Court Administration, President-elect
David Miranda and I were able to
work out a compromise that protects
our members’ privacy.

More recently, the Chief Judge
proposed that New York adopt the
Uniform Bar Exam. Like the Associa-
tion, the state’s local and specialty bar
associations share a common interest
in ensuring that newly admitted attor-
neys have a solid and specific founda-
tion in New York law - a foundation
that could be eroded with the adoption
of a national bar exam. The human
infrastructure already in place from
our prior collaborations has been a
vital source of productive communica-
tion on this issue.

Later this month I will be partici-
pating in a panel discussion on “Com-
petition vs. Collaboration Among
Bars” at the National Conference of
Bar Presidents midyear meeting. I will
be interested in hearing what others
have to say. At NYSBA, we are look-
ing for more ways to collaborate with
other bar associations — county, diver-
sity, and specialty — for ways to better
serve our members, our profession
and our communities. u
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Tentative Schedule of Spring Programs (subject to Change)

The New York State Bar Association Has Been Certified by the New York State Continuing Legal

Education Board as an Accredited Provider of Continuing Legal Education in the State of New York.

Legal Malpractice 2015
(9:00 a.m. — 1:00 p.m.)

March 6 Albany; New York City
March 13 Long Island; Westchester
March 20 Rochester

Boundary Line Disputes: Commercial & Residential
(9:00 a.m. — 1:00 p.m.)

March 11 Albany

March 25 New York City

Premises Liability

March 12 Long Island
March 13 New York City
March 20 Albany

11th Annual International Estate Planning Institute
March 12-13 ~ New York City

David Paul Horowitz’s 2015 CPLR Update

March 13 Albany (1:00 p.m. — 4:40 p.m.)

March 14 Syracuse (9:00 a.m. — 12:40 p.m.)
March 26 Long Island (5:30 p.m. — 9:10 p.m..)
April 18 Buffalo (9:00 a.m. — 12:40 p.m.)

May 13 New York City (5:30 p.m. - 9:10 p.m.)

Bridging the Gap - Spring 2015
March 18-19  New York City (live)
Albany; Buffalo (video conference from NYC)

Title Agent Licensing for Attorneys
(12:00 p.m. — 2:00 p.m.; live & webcast)
March 24 Albany

Human Trafficking in New York State: Legal Issues
and Advocating for the Victim

(12:00 p.m. — 2:30 p.m.; live & webcast)

March 25 Albany

For more information call toll free 1-800-582-2452

2015 Marketing Conference
(live & webcast)
March 27 New York City
Forming Legal Entities in Other States:
The Pros and Cons

(12:00 p.m. — 2:00 p.m.; live & webcast)

April 1 Albany

Practical Skills — Family Court Practice
April 14 Westchester

April 15 Albany; Long Island

April 16 New York City; Syracuse
April 17 Buffalo

Cell Phone Forensics for Civil and Criminal
Attorneys

(12:00 p.m. — 2:00 p.m.; live & webcast)

April 16 Albany

Introductory Lessons on Ethics and Civility 2015
(9:00 a.m. — 12:45 p.m.)

April 17 Rochester
April 24 Albany; Buffalo; Long Island
May 1 New York City

Divorce Anniversaries II: Valuation and
Executive Compensation
(9:00 a.m. — 1:35 p.m.)

April 24 Long Island; Rochester
May 8 Westchester

May 29 Albany

June 5 New York City

Trademarks, A to Z: From Clearance Search to
Litigation
(live & webcast)

April 24 New York City

In Albany and surrounding areas dial (518) 463-3724 e Or fax your request to (518) 487-5618
www.nysba.org/CLE (Note: As a NYSBA member, you'll receive a substantial discount)

1t Does not qualify as a basic level course and, therefore, cannot be used by newly admitted attorneys for New York MCLE credit.



Retirement, Annuity and Life Insurance Benefit

Planning

April 30 Long Island
May 6 Albany

May 14 White Plains
May 20 Buffalo

May 29 New York City
June 9 Syracuse

Practical Skills — Purchases and Sales of Homes

May 5 Albany; Long Island; Rochester
May 6 Buffalo; Westchester
May 7 New York City; Syracuse

The Freedom of Information and the
Open Meetings Laws
(9:00 a.m. — 12:00 p.m.; live & webcast)

May 7 Albany

Insurance Coverage Update 2015

May 8 New York City; Syracuse
May 15 Buffalo; Long Island
May 29 Albany

DWI on Trial - Big Apple XV
(live & webcast)
May 14 New York City

Starting a Practice in New York
(live & webcast)
May 14 New York City

Social Media Ethics for Attorneys
(3:00 p.m. — 6:00 p.m.; live & webcast)
May 20 New York City

“Sweat Equity” in Startups and Early Stage
Businesses

(9:00 a.m. — 1:00 p.m.; live & webcast)

June 4 New York City

Nuts and Bolts of Contract Drafting
June 16 New York City

NYSBA's Online
Communities

NYSBA's Communities are private,
online professional networks
designed to facilitate the sharing
of knowledge and forging of
connections among members.
Communities are replacing NYSBA's
popular listserves — they are
customized and feature all the
functionality of former listserves,
including multiple options for format
and timing of emails. Communities
help you gain a competitive edge,
plus you get immediate advice and
tips in your area(s) of practice.

To be an active part of NYSBA's
Online Communities access
them on the web directly at

http://communities.nysba.org.
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More War Stories

From the New York
Courts

By Harold Lee Schwab
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The Expert Stinks

Brian Hudson was a serious biker who reveled
in the freedom of the open road. His numerous
speeding violations proved the point. On one fate-
ful afternoon Hudson lost control of his motorcycle
while rounding the curve at Lilly Pond Avenue
on Staten Island. He claimed that his brakes failed
due to a manufacturing defect. Honda had issued a
recall notice that warned of a possible brake failure
if the brakes were exposed to water. Indeed, it had
been raining that day, and there was a significant
accumulation of water due to the gradient of the
roadway. Hudson sued, and the trial, Hudson v.
Honda Motor Co. Ltd., took place before Hon. Les-
ter Sacks in Supreme Court, Richmond County
from January through March, 1982. Hudson, now
a paraplegic, was represented by Fredrick Grae, a
trial lawyer who then maintained a significant law
practice in Staten Island. Although the recall notice
appeared at the outset to be decisive, Grae called
as an expert witness an engineer who had actually
worked for a competitor manufacturer. The expert,
who had arrived from France just the day before,
opined, because of weather conditions, a causal
nexus between the manufacturing defect and the
brake failure. However, cross-examination raised
some doubts since the expert had never done any
wet brake testing either in the laboratory or in the
field on either the subject motorcycle or an exemplar.
Worse still, the expert had co-authored an article
advocating a motorcycle design where the gasoline
tank would eject in an accident and hurtle down the
road like napalm, endangering innocent pedestri-
ans. Objection to this line of cross-examination was
sustained, but it certainly called into question the
expert’s opinions.

John Kerns, a product investigator for Honda,
was assisting at the trial. At the lunch recess he said,
“That expert stinks.” I told him, “I know John, I am
kicking the s_ _ _ out of him.” John replied, “No,
no, you don’t understand, he really stinks.” I said, “I
have a deviated septum and can’t smell anything. Is
it that bad?” “Yes,” he answered.

What to do? Although cross-examination really
was completed, when the trial resumed I advised
the court that I had a few more questions, but they

HaroLD LEe ScHwAB is a founding partner of Lester Schwab Katz &
Dwyer, LLP and has lectured extensively, written on subjects relat-
ing to trial practice, and tried to a verdict more than 125 major
cases. He is a Fellow of the International Association of Trial Law-
yers and has been continuously listed in Best Lawyers in America
since inception of that publication in 1983.




required the expert leav-
ing the witness stand and
going to the exemplar motor-
cycle in the courtroom. Justice
Sacks granted permission. Next, I
requested permission for the jurors
to leave the box and stand around
the motorcycle so that they could
better see what was being point-
ed out on cross-examination.
Again Justice Sacks granted
permission. The jurors circled
the motorcycle with the expert
standing in the middle. It was
now time for the grand finale. The expert was asked to
put his one hand on the allegedly defective brake at the
front wheel and raise his other arm to show the jury how
the braking mechanism worked on one of the handlebars.
His scent was clearly unmistakable. Jurors were sniffing
the smell, and some even turned their faces away.

At the conclusion of the day’s proceedings, I asked
plaintiff’s counsel, “Freddie, do you know why I violated
the cardinal rule by getting your expert down in front of
the jury?” “Yes, you (blank),” he replied. “Why?” I asked.
With that Grae put his head up in the air and pinched his
nostrils with his fingers, explaining, “He came in from
Paris, and I told him to change his underwear and shirt,
but he didn’t listen to me.”!

Jury Selection in Brooklyn — Anything Goes
Abe Shackton was an aggressive and dangerous “no
holds barred” defense attorney. His cross-examination on
credibility issues was often masterful. Isadore Halpern
was a highly successful plaintiff’s attorney in Brooklyn.
His almost grandfatherly appearance belied his trial abil-
ity, and Izzy (as he was known to all) used his multilin-
gual skills when it suited his purposes. At a time when
there was a fairly high percentage of prospective Jewish
jurors in Brooklyn he would often lapse into Yiddish.2
There came a time in a personal injury case when Izzy
represented the plaintiff and Abe Shackton appeared for
the defense. In our earlier collection of courtroom war
stories, we mentioned this case because, during voir
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! On the court-appointed
: I?' date, the surveillance video
¢ depicted the plaintiff running
across Centre Street.

dire, Izzy expressed the thought that some members of
the panel might have known his dear departed brother.
He said, “Perhaps some of you may have known my
beloved brother Rabbi Harry Halpern from the Mid-
wood Jewish Community Center, may he rest in peace.”
No one responded, but Izzy had gotten the message
across to the jurors. Today, every trial attorney would
expect an immediate objection from seasoned defense
counsel and in particular someone like Abe Shackton,
but Abe did not object. He patiently waited his turn.
During his voir dire, he addressed the jury: “You
remember what Mr. Halpern told you about his brother,
Rabbi Harry Halpern? What he didn’t tell you was that
his brother Harry Halpern and he hadn’t spoken for the
last 20 years.” Izzy immediately objected, told Shackton
he was going to make a motion to disband the panel for
improper comment, and asked to see the Justice presid-
ing in then Trial Term Part I, Assignment Part. The two
of them went before Hon. Frank Samanski, and Izzy
pleaded his case for a mistrial. Justice Samanski denied
the motion: “You know, Izzy, what Abe said was true.
Harry didn’t speak to you for the last 20 years of his
life.” The motion to disband the panel was denied. The
case never went to a trial. For sure Izzy settled the case
but for much less than he had planned.

The Greatest Surveillance of Them All
Plaintiff Steve Bershad was crossing a street in Manhat-
tan, walking west to east on the southern side of 37th
Street when he was struck by a left-turning bus. He had
the green light. The Greyhound bus had been going
westbound on 37th Street and turned on the same green
light to head south. Unfortunately for the defense, the bus
driver testified at his examination before trial that he first
saw the plaintiff when he observed Bershad’s raised hand
on the front window of the bus. Fortunately for Bershad,
the bus had been proceeding very slowly and the plain-
tiff only received emergency treatment. Nevertheless,
the plaintiff testified that he sustained multiple physical
and psychological injuries, which resulted in permanent
confinement to home at all times except to see his various
doctors and medical providers, including an orthopedist,
psychologist, and psychiatrist.

The case of Bershad v. Greyhound Lines, Inc. was
brought in Supreme Court, Kings County. The plaintiff
was represented by Steven Beldock, a competent and



personable trial attorney who understandably viewed
the case as a big verdict winner. However, the claim of
permanent confinement to home appeared questionable,
and surveillance, albeit on the eve of trial, appeared to be
needed. Here’s what the videos showed:

Surveillance No. 1

The plaintiff is seen leaving his home in Staten Island
with his wife and children and driving to New Jersey
to attend what turned out to be a Bat Mitzvah reception
for a young relative. The investigator, armed with his
camcorder, boldly joined the gathering and videotaped
Bershad when he was called up to light one of the cer-
emonial candles.

Surveillance No. 2

The plaintiff is seen traveling to Sheepshead Bay in
Brooklyn and interfacing with two young men approxi-
mately one-half his age. They were obviously not doctors.

Surveillance No. 3

A call came in from the investigator that the plaintiff had
been arrested in Manhattan with some other individuals
for running a numbers game. The question was, What
to do next? The answer was obvious. Perform a surveil-
lance at the Criminal Court building, 100 Centre Street,
Manhattan, on the return date of the criminal complaint.

Surveillance No. 4

On the court-appointed date, the surveillance video
depicted the plaintiff running across Centre Street,
oblivious to the automobile traffic, notwithstanding
his alleged PTSD fear of automobiles. He gets in his
automobile but does not drive home to Staten Island.
Instead, he takes a northbound route onto the Major
Deegan, then the New York State Thruway, and across
the Tappan Zee Bridge. He is next seen stopping in
Nyack, going into a delicatessen and coming out with
a bag, presumably with food, and then purchasing a
bouquet of flowers. Fortified with these necessaries, the
plaintiff is next seen driving to a motel where he stops in
front of one of the doors and makes a phone call. Within
less than 10 minutes, an SUV pulls up driven by a
woman. The plaintiff gets out of his car and is next seen
going over to the adjacent automobile and engaging in
activities which would appear to be contraindicated for
someone with orthopedic problems. After that, Bershad
and his female companion entered the motel room with-
out needing to register at the front desk.

Bershad v. Greyhound Lines, Inc. was tried before Justice
Joseph Levine in July 2000. Steve Beldock, who had no
knowledge of the extracurricular activities of his client,
had by that time received copies of the surveillance vid-
eos. Mrs. Bershad was in court on her loss-of-services
claim but allegedly had already commenced divorce pro-
ceedings against her philandering husband.3

The Erroneous Expert Exemplar

Czaczkes v. Anthony DelLalla, Inc. was tried before
Justice Samuel I. Silverman in Supreme Court, New
York County, in 1974. The plaintiff, Serafine Czaczkes,
was represented by Robert Conason, the dean of the
New York trial bar and a man highly regarded by all
attorneys.

The elderly Mrs. Czaczkes, only 5’ 2” tall, was crossing
West 184th Street in Manhattan. She had to pass in front
of a private garbage truck owned and operated by DeLal-
la and manufactured by co-defendant Diamond Reo.
When the light changed, the truck proceeded forward,
and Mrs. Czaczkes was run over by the wheels of the
truck. The allegation against Diamond Reo was that the
top of the hood of the radiator was improperly designed.
It was six feet above the ground, which prevented any
driver from seeing a 5" 2” pedestrian passing in front of
the vehicle. The allegation against the co-defendant was
driver negligence.

Under New York law, in order to make out a prima
facie case in product liability, the plaintiff has to prove the
feasibility of an alternative design. That was no problem
in this case since the plaintiff’s expert had taken detailed
measurements under the hood of an exemplar truck.
Utilizing the carburetor as a reference point, he advised
the jury on direct examination of the number of inches
of space from the carburetor to the top of the hood, the
distance from the carburetor to the front of the radiator
and the measurements from the carburetor to either side
of the hood. It appeared clear from this testimony that
Diamond Reo could have lowered and shortened the
hood by a foot or more in each direction.

What the expert knew, but the jury did not, was that
the accident vehicle was a diesel. The expert failed to
inform the jury that the two vehicles were different
under the hood. Worse still, the expert failed to inform
Conason of the difference. Photographs in evidence of
the accident truck demonstrated the configuration of
a diesel exhaust going up the side of the cab. Diesel
engine trucks do not have components under the hood
as referred to by the witness, such as a carburetor, air
cleaner and air filter. It required only three questions
on cross-examination for the witness to realize that
the defense was aware that the measurements about
which the expert testified were not of a proper exemplar
truck. It also required only three answers for the jury to
appreciate the expert’s lack of credibility and for Justice
Silverman to strike his testimony.

Q. TIjust have a few more questions, sir. You mentioned
these dimensions you took under the hood, if you
will, of this Diamond Reo truck back in 1971. Do
you recall that, sir?

Yes, sir.

And you spoke about a dimension involving the
carburetor, as I recall, is that correct?

Yes, sir.

Q>
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Q. And you spoke about a dimension inside there
involving the air cleaner, air filter, as I recall, is that
correct?

A. Sir, I did not take those measurements on that
vehicle, but on a later date, I saw on that vehicle
the capacity up there, as I recall, that’s not even a
carburetor job. The average similar vehicle —

The Court: When the measurement was 13 inches
from the carburetor, you mean that it does have
a carburetor?

The Witness: I am not certain, but I believe that is a
non-carburetor vehicle.

The Court: What does 13 inches from the carburetor
mean?

The Witness: This is on a similar cab configuration.

The Court: I strike the testimony as to the distance from
the carburetor to the top of the hood. Go ahead.

Q. As a matter of fact, this is a diesel engine in that
vehicle. That doesn’t have a carburetor and doesn’t
have an air filter and air cleaner inside under the
hood, isn’t that correct?

A. TIsaid I think that is correct, sir. The measurements
were from an identical vehicle with a gasoline
engine.

really hurt. He said, “If you made all that money and are
really so smart, why do you wear a hairpiece like that?”
An outrageous and politically incorrect question, but Sev-
ery was unfazed as usual:

I am glad you asked me that. I didn’t want to be in
the Navy during the war but I enlisted there because
I thought it was better than being a dog face. And I
didn’t want to be a fighter pilot but it seemed that that
was better than just being aboard ship. And I didn’t
want to lead a squadron off of the carrier but my
squadron commander had been killed and ---.

Plaintiff’s counsel objected and withdrew his ques-
tion. However, the court overruled the objection saying
that “you had asked the question and I will permit the
witness to complete his answer.”

... And I didn’t want to have to land back on the car-
rier because it was burning but there was no place else
to go except to ditch my plane.

And I didn’t want to have to jump off the deck into
the boiling oil but the ship was listing and going to
capsize — I remember being pulled into a boat when
someone said, “He is almost dead, his skull is broken
open.” And I didn’t want to have them put a plate in

Plaintiff’s counsel destroyed the value of Severy’s testimony

by getting him to admit the extraordinary amount of money
that he had earned on cases testifying for VW.

Q. No further questions.
The jury returned a substantial verdict in favor of the
plaintiff but only against the driver, defendant DeL alla.

A Hairpiece Won the Case
Derwyn Severy was a lean long-distance runner. Some
wondered how his second-rate toupee stayed on and
why he didn’t get a better one. I concededly was one of
those. He was also a brilliant and eccentric engineer from
Los Angeles who specialized in the defense of automotive
product liability cases on behalf of various manufactur-
ers. He had participated in some of the first vehicle crash
tests in the 1950s and 1960s and had authored scientific
articles on the subject. Severy regularly traveled the coun-
try testifying and often appeared in New York courts.
He had been retained in a case on behalf of Volkswa-
gen for whom he had often testified. On cross-examina-
tion, plaintiff’s counsel destroyed the value of Severy’s
testimony by getting him to admit the extraordinary
amount of money that he had earned on cases testifying
for VW. Severy admitted to a figure close to a million dol-
lars, and the inference to the jury of his being a kept wit-
ness appeared inescapable. However, plaintiff’s counsel
decided as a grand finale to push the blade into where it
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my head and keep me in the hospital for more that six
months but that’s why I am here today.

And when they sent me home, they gave me this tou-
pee, and I figured if it's good enough for the govern-
ment, it’s good enough for me.

Severy won the day, and VW won the case.*

Chicken, Noodle, Shy Shelly, Alligator and Mouse

Levine v. Kent was a medical malpractice case tried before
Justice Martin Schoenfeld in New York County in Febru-
ary 2002. The twin girls, Avery and Betsy, had been born
prematurely at about 26 weeks. They were in neonatal
care for an extended period, and both underwent heart
surgery and one had laser eye surgery. It was claimed that
they had cerebral palsy as well as physical and develop-
mental problems. The defense maintained that they had
made a spectacular recovery and that, although diminu-
tive in height, they were actually attending a mainstream
public school. At the age of six, the girls were presented
in court and gave brief testimony on direct examination.
Peter Kopf of Nardelli & Kopf, a leading defense medi-
cal malpractice trial attorney, had a problem, and in fact
more than one. Do you cross-examine six-year-old chil-



dren, and if so, how do you do it so as not to alienate the
jury but instead to demonstrate the extent of recovery?
Kopf was a churchgoer, who in the past had used pup-
pets to teach young children in Sunday school. In court,
he took off his jacket, sat on the floor, opened up his black
briefcase, and introduced each child to his hand pup-
pets, Chicken, Noodle, Shy Shelly, Alligator and Mouse.
Without objection from plaintiff’s counsel and with the
help of the puppets, he put the girls in a conversational
mood to speak about their brothers, wearing knapsacks,
going to restaurants, music, and books. The girls were
articulate and, while playing with the puppets, demon-
strated good hand-eye coordination. The session for each
child lasted 20 to 30 minutes. With the aid of the puppets,
the claim of ongoing developmental problems was effec-
tively destroyed. Seeing the short-sleeved defense lawyer
sitting on the floor and conversing with the children
through puppets additionally established a unique rap-
port with the jury, although the extent to which Chicken,
Noodle, Shy Shelly, Alligator and Mouse contributed to
the malpractice defense verdict remains uncertain.

A Bagel for Breakfast

DuLuca and Allen v. Spider Staging Sales Co., et al. was
tried in the Supreme Court, Kings County before Justice
Anthony Jordan in 1978. The plaintiffs were construction
workers who were injured when the exterior scaffold on
which they were working failed. They brought a product
liability case against Spider Staging, the manufacturer
of the hoisting equipment, and a labor law case against
various other contractors. The plaintiffs were represented
by two leading members of the trial bar, Joseph Kelner
and Jerome Edelman. The construction defendants, with
cross-claims against Spider Staging, were represented
by leading members of the defense bar, including Frank
Mangiatordi, Vinny DeBlasi, and Bob White. To say that
there was no camaraderie between the construction
defendants and Spider Staging, which I represented, is to
understate the situation. However, in short order, things
got worse.

As one of his first witnesses, Kelner called an engineer
from MIT who had arrived that morning from Boston.
The examination was interrupted by an off-the-record
conversation conducted sotto voce by the judge with the
witness. The judge then handed the witness a piece of
paper. The engineer wrote something on it and handed
the paper back to the judge. With that, His Honor sum-
moned his clerk and gave him the piece of paper. The
clerk left the courtroom.

Approximately 20 minutes later, the clerk returned,
carrying a brown paper bag. The judge then declared a
recess and motioned the witness to take the brown bag
and go in the back to the robing room. Completely per-
plexed by what was taking place, I asked my paralegal,
who was assisting at the trial, to keep a record of how
much time the expert was in the robing room.

Word reached His Honor that I was keeping time on
him. While the jury was still out, Justice Jordan ascended
the bench and explained what was taking place, para-
phrased as follows:

You're clocking me? You wanna know what’s going
on? I'll tell you! I asked this man whether he was hun-
gry since he had just come in from Boston. He said he
was. So I asked him what he wanted for breakfast. He
wrote down a bagel and coffee. So I told my clerk to
get him a bagel and coffee. He came back with it and I
took a recess so this man could have breakfast. It was
the right thing to do!

I tried to explain to His Honor that, although his
motivation was admirable, it was an obvious appearance
of judicial impropriety. My protestation fell on deaf ears,
and my motion for mistrial was denied. The two cases
were settled shortly thereafter for substantial sums of
money.?

How to Settle a Negligence Case

Lester Schwab Katz & Dwyer was defending a negligence
case that had to be settled. The plaintiff had fallen through
an unguarded sidewalk opening, and liability appeared
absolute. Worse still, the plaintiff was represented by
Fuchsberg & Fuchsberg, a premier plaintiffs’ law firm.
The senior partner, Jacob (Jack) Fuchsberg, had won the
first New York million-dollar personal injury verdict in
1964 and in 1974 was elected an associate judge on the
New York Court of Appeals. Although he was no longer
at Fuchsberg & Fuchsberg, the firm had an outstanding
array of younger trial attorneys, including Ed Weidman,

NYSBA Journal | February 2015 | 15



Robert Ginsberg and Donald Miller. My job was to go to
the Bronx, make an appearance and settle the case.

Phase I

Controlled chaos existed in the hallway outside of the
courtroom of Hon. Louis I. Fusco. The swell of lawyer
humanity was akin to the LIRR at rush hour. However, in
the crowd I was able to identify the Fuchsberg attorney
on the case, then young Marshall Schmeizer. He agreed
with my suggestion that we should discuss the case in a
more appropriate setting. Since this was before lunch, a
coffee and donut seemed a good idea.

I asked Marshall, “Who is going to pay for the coffee
and donut?” He replied, “I am.” I said, “No Marshall,
you're not going to pay and I'm not going to pay. Abe
will pay for it.” Marshall replied, “That will never hap-
pen.” Abraham Fuchsberg was the managing partner at
Fuchsberg & Fuchsberg. Although the law firm was well-
known for its generosity to various charitable causes,
including the UJA and Federation of Jewish Philanthro-
pies, Abe Fuchsberg was reputed to be miserly in his
professional affairs.

I asked Marshall to accompany me to the nearby
phone booth, dropped a dime in the slot, and dialed
Worth 2-2800. The phone call which Marshall heard went
as follows:

I'd like to speak to Abe Fuchsberg. This is Harold
Schwab. Hello, Abe. I'm with Marshall here in the
Bronx and we want to talk about settling the case.
We're going go out for coffee and a donut, but you
have to pay for it. How many? One donut and one cof-
fee apiece, Abe. Okay.

Phase II

Marshall thought this was a phony call but it wasn’t. I
had accomplished the impossible. Abe Fuchsberg had
agreed to pay for two coffees and two donuts. Marshall
and I got the case passed in Judge Fusco’s courtroom
and then went out to the local coffee shop. We discussed
the case but got nowhere. I asked Marshall what was his
“maximum irreducible minimum demand” (an ingenious
negotiation phrase devised by Abe Shackton). Marshall
told me that Abe’s rock bottom figure was X dollars, and
I told him the carrier would not pay that kind of money.
(I, of course, got a receipted bill for the two coffees and
two donuts, subsequently sent the bill to Abe Fuchsberg,
and he wrote me a check enclosing with it a poem, which
was his particular specialty.)

Phase III

The planned-in-advance settlement scenario was not yet
complete. I asked Marshall whether he wanted a ride
downtown to 250 Broadway since my office was at 120
Broadway. As expected, he answered in the affirmative.
We walked across the Grand Concourse to where my car
was parked in what was then known as the “pit.” When
in the car, I told Marshall, “I have something for you to
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hear.” With that, I turned on the car’s cassette player.
From the speaker we heard: “You will next hear from
Abraham Fuchsberg on how to settle a negligence case!”
The lecture by Abe Fuchsberg was part of a series of
taped lectures offered by the State Bar and other profes-
sional associations.®

Abe’s lecture went on for approximately 20 minutes.
He explained how as a young attorney, he had been told
to present his rock bottom figure for settlement purposes
and that cost him, since, in the end, he had to settle the
case for much less than he had planned. The thesis of his
entire lecture was that you never, never, never tell anyone
what your rock bottom figure is. I asked Marshall, “Did
Abe ever tell you that he would not tell anyone what his
rock bottom figure was?” Of course, Marshall answered,
“No.” When I dropped Marshall off at 250 Broadway I
asked him to tell Abe that he had heard the lecture and
that we both knew that Abe did not tell either of us what
his maximum irreducible minimum demand was.

The case was subsequently settled, for a realistic
amount, in a phone call with Abe Fuchsberg. |

1. By way of postscript, the jury returned a defense verdict. The defense
called two expert witnesses. One drove an exemplar motorcycle multiple
times through a trough of water in California without brake failure. The other
sprayed water on the brakes and on an early Sunday morning flooded Lily
Pond Avenue and drove through the water without incident. The courtroom
cross-examination of the expert may not have made the difference but it
surely did not hurt the defense.

2. You may recall Izzy’s turning the tables on A. Harold Frost, when Frost
tried to use Izzy’s Rolls-Royce against him. See Harold Lee Schwab, War Sto-
ries From the New York Courts, N.Y. St. B.J. (Oct. 2014), p. 33.

3. Index No. 18306/97 (Sup. Ct., Kings Co.). The case was tried on the issue
of liability only and the jury never saw the surveillance videos. Undeniably,
however, they played a major role in the settlement of the case. Also helpful
was the jury’s finding that the plaintiff was 60% contributorily negligent for
crossing four feet outside of the crosswalk.

4. This was told to me by an attorney who had personal knowledge of
these events and confirmed their accuracy. Although not a New York case, it
appeared worthy of inclusion because of the uniqueness of what took place
and as an extraordinary example of how an overzealous attorney may get
carried away on cross-examination with one question too many.

5. Robert Kelner, then a fledgling attorney working for his father, well
remembers the case for various reasons.

6. Before the advent of mandatory CLE, many law-oriented associations
recorded trial practice lectures by leading members of the bar and offered
them for sale on cassette tapes.
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“A Tale of Two Cases”

Introduction

It is not often that a New York Appellate
Division decision generates the multi-
ple opinions all too familiar to students
of the United States Supreme Court.
Such was the case in Cheeks v. City of
New York,! an action seeking recovery
for false arrest and malicious prosecu-
tion against the City of New York. By
a two-one-two vote, generating two
concurring and one dissenting opinion,
the trial court’s judgment awarding
plaintiff damages after a jury verdict
was reversed, on the law and facts and
in the exercise of discretion, and the
matter remanded for a new trial.

It is also unusual to read multi-
ple opinions in the same case where
judges marshall the facts in a manner
more often associated with the fervent
advocate. Recalling Rashomon, the clas-
sic Japanese 1950 noir film describing
a single event through the eyes of dif-
ferent participants to the events, Cheeks
offers two starkly different versions of
the underlying facts, one in one of the
concurring decisions and the other in
the dissenting opinion.

Cheeks v. City of New York?

This tort action was brought by plain-
tiff Tatiana Cheeks and was set in
motion by the death, on March 27,
1998, of her 5Y-week-old daughter
Cha-Nell. The concurring opinion of
Justice Friedman, joined by Justice
Sweeny, presented the underlying facts
this way:

Plaintiff Tatiana Cheeks was the
sole custodian and caregiver of her
daughter Cha-Nell, who was born
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in healthy condition on February
16, 1998. Early in the morning of
March 27, 1998, plaintiff found
5%-week-old Cha-Nell unrespon-
sive and not breathing; the infant
was taken to the hospital and pro-
nounced dead on arrival. The cause
of the little girl’s death was not
immediately clear — although the
emergency room doctor remarked
at the time that the “child presents
as malnourished” —and an autopsy
was performed. Two months later,
on May 26, 1998, the New York
City medical examiner’s office
issued its determination — based
on extensive physical and chemi-
cal observation, measurement and
analysis recorded in the 48-page
autopsy report — that the infant
had, indeed, died of malnutrition,
and that the malnutrition was not
due to any detectable defect in her
digestive system. This conclusion
has never been questioned, not
even by plaintiff or the medical
expert who testified on her behalf
in this action.

Based on the medical examiner’s
determinations, Detective Don-
ald Faust of the New York City
Police Department reopened the
investigation of Cha-Nell’s death,
took plaintiff into custody and
arrested her on suspicion of hav-
ing caused her daughter’s death
through neglect of the infant’s
feeding. On May 29, 1998, plain-
tiff was arraigned on charges of
criminally negligent homicide and
reckless manslaughter. On July 1,
1998, however, the charges against

plaintiff were dropped. The reason
for the district attorney’s volun-
tary dismissal of the case does not
appear in the record. Plaintiff sub-
sequently commenced this action
against the City of New York for
false arrest and malicious prosecu-
tion.3

Justice Acosta, joined by Justice
Manzanet-Daniels, dissenting, pre-
sented the underlying facts this way:

Plaintiff Tatiana Cheeks, a young,
poor, single mother living in the
Bronx, and her infant daugh-
ter Cha-Nell, were so tragically
neglected and ignored by the local
medical establishment that baby
Cha-Nell died, despite the best
efforts of her attentive mother to
nourish and care for her.

The mother’s tragedy was then
compounded by the rush to judg-
ment by the New York City Police
Department, which arrested her
on a flimsy record and charged
her with the depraved murder of
her baby.

Once it was determined that these
criminal charges were bogus, the
charges were dropped. To obtain a
measure of justice, Tatiana brought
a civil action for malicious prosecu-
tion against the City of New York,
the employer of the detective who
ignored all the signs that point-
ed to a noncriminal cause of the
infant’s death, and instead treated
this grieving mother as unworthy
of belief. An expert later testified
that Cha-Nell most probably died



as a result of what is medically
known as a failure to thrive.

* % 3%

Plaintiff Tatiana Cheek’s daughter,
Cha-Nell, was born on February
16, 1998, weighing six pounds, five
ounces. Plaintiff, who also had a
15-month-old son, was a 21-year-
old single mother. She lived with
her grandmother and two younger
siblings. Plaintiff was encouraged
at the hospital to breast feed her
daughter, which she did when she
returned home. She was given an
appointment to have the child seen
at the clinic one week later. When
she went to the clinic, she was told
that the doctor would not see her
because plaintiff did not have a
Medicaid Card for her child or the
$25 to pay the fee in the absence
of a card. Instead, a nurse lifted
the baby’s shirt, gave her a curso-
ry examination, and said nothing
about her weight.

Her grandmother, who had spoken
to the police just prior to plain-
tiff’s arrest but was deceased by
the time of trial, had commented
that the baby was “puny,” “a little
” “and her
father [wal]s not bigger than a min-
ute.” Plaintiff did not take these
comments as an indication that
her grandmother thought the child
was “unhealthy.” Thus, it comes

thing just like [plaintiff],

as no surprise that she never took
Cha-Nell to an emergency room at
a local hospital, but instead sought
medical follow-up at a clinic. Cha-
Nell died approximately 52 weeks
after she was born.4

With such strong disagreement
about the underlying facts, it is no
wonder a split decision ensued.

Notwithstanding the fact that a
reader might reasonably believe an
editor had accidentally conjoined por-
tions of opinions from two different
cases into one, these lengthy, duel-

was properly submitted to the
jury because there was “conflict-
ing evidence, from which reason-
able persons might draw different
inferences . . . ,” I believe that the
trial court’s denial of defendant’s
application to admit the unredact-
ed medical examiner’s report into
evidence was reversible error.

Sufficiency of the Evidence

Justice Kapnick agreed with the suf-
ficiency of the evidence holding of
Justices Acosta and Manzanet-Daniels:

Contrary to the view of Justices
Friedman and Sweeny, the court
properly denied defendant’s
motion for judgment notwith-
standing the verdict as a matter
of law. Viewing the evidence in
the light most favorable to plain-
tiff, there was a permissible infer-
ence that could lead a rational jury,
as it did here, to conclude that
there was no probable cause to

It is unusual to read multiple opinions in the same case

where judges marshall the facts in a manner more often
associated with the fervent advocate.

Plaintiff followed up with her
public assistance worker, who
told her it would take some time
and additional documents to get
a card. She was advised to contact
the Department of Health regard-
ing the child’s vaccination shots
because she did not think she
would have the Medicaid card in
time. She did so and was told to
bring her child in for vaccination
shots at six weeks.

Plaintiff testified that she contin-
ued to breast feed the child as often
as she seemed hungry, approxi-
mately every 2%z hours. She stated,
“I thought I was feeding her like
you feed a normal baby,” meaning
the “[bJaby cries and you feed the
baby.” Plaintiff testified that she
did not realize the baby had not
gained weight at three weeks old,
or lost weight prior to her death.

ing opinions contain an abundance of
useful case law, and guidance on the
application of that law to the claims in
the action.

Fortunately, a third opinion nestles
between the opinions authored by Jus-
tices Friedman and Acosta, and offers
a succinct analysis of the exclusion of
certain portions of the autopsy report,
while adopting the dissenters” conclu-
sion on the sufficiency of the evidence.

The Deciding Vote

Justice Kapnick completed the First
Department panel, and her vote both
compelled a new trial and, at that new
trial, the admission of excluded por-
tions of the autopsy report:

While I agree with Justices Acosta
and Manzanet-Daniels that the
issue of whether or not there was
probable cause to arrest plaintiff

arrest plaintiff, citing Veras v. Truth
Verification Corp. “Where there is
conflicting evidence, from which
reasonable persons might draw
different inferences . . . the ques-
tion [is] for the jury.” Thus, in the
absence of a defense to either claim
as a matter of law, the claims of false
arrest and malicious prosecution
were properly submitted to the jury.

The evidence demonstrated that
notwithstanding the conclusion in
the autopsy report that the child
died of malnutrition, the detec-
tive testified that two medical pro-
fessionals who viewed the child’s
body saw no apparent signs of
neglect or abuse, found food in
the child’s stomach, and concluded
that she appeared to be well fed.
Thus, there was no indication that
plaintiff had either intentionally,
recklessly or negligently starved
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the infant. The jury reasonably
could have found that, at the time
of arrest, there was no basis for a
prudent person to believe that an
offense had been committed. That
is, that the mother did not act reck-
lessly or negligently in feeding the
child and/or not realizing that the
child was malnourished, or did not
in fact commit any offense what-

seen by a doctor at a clinic, I believe
that her efforts to have Cha-Nell
seen by a doctor are relevant to the
issue of probable cause. Indeed,
Detective Faust admitted he would
not have arrested plaintiff based
on the “singular fact of the child
dying from malnutrition,” and,
after extensive questioning, he
admitted that plaintiff explained

As the jury could have reasonably
concluded there was no probable
cause, it also could have inferred
malice from these same facts, par-
ticularly the detective’s reliance on
the grandmother’s statements and
his disregard of evidence that the
child was being fed and was not
otherwise neglected or abused.®

Exclusion of Portions of the
Autopsy Report

Justice Kapnick wrote to explain her
holding that the exclusion of certain
redacted portions of the autopsy was
error:

soever. The jury also reasonably her failed attempt to have Cha-

could have rejected the detective’s Nell seen by a doctor prior to her
testimony that the grandmother
told him that plaintiff had refused

the grandmother’s request that

arrest. Thus, it is not my posi-
tion that the detective should have
“intuited” failure to thrive as the

she take the child to the hospital
because she appeared too thin. He
kept no record of that statement,
made 13 years before trial, and the
City failed to introduce the audio-
tape purportedly containing that
statement. Although Justice Fried-
man accuses me of raising a “red
herring” by citing to plaintiff’s
failed attempt to have Cha-Nell

cause of death, but rather, that
the contents of the report along
with the other evidence did not
provide probable cause to believe
that a crime had been committed.
Moreover, under the circumstances
of this case, it cannot be said that
“it was reasonable, as a matter of
law,” for the detective to discredit
plaintiff’s account.

The redacted portion of the report
contained the medical examin-
er’s conclusion that the manner
of death was “homicide (paren-
tal neglect).” While this evidence
was properly redacted in the first
instance, in light of defendant’s
failure to oppose plaintiff’s motion
in limine, it was error to keep it
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out when defendant subsequent-
ly moved for its admission after
plaintiff “opened the door” and
elicited testimony from Detective
Faust suggesting that the baby’s
death resulted from malnutrition
caused by defective digestion or
some other underlying medical
condition of the infant, when the
autopsy report contained no such
conclusions. To the extent that the
trial court sustained the redaction
because defendant did not call an
expert medical witness to testify
as to the manner of death, this
too was error since the redacted
conclusion was not being offered
for its truth, i.e., that the infant’s
manner of death was in fact “homi-
cide (parental neglect),” but rather,
for the effect it had on the mind
of the detective who made the
arrest. Therefore, an expert medi-
cal witness was not necessary and
the trial court certainly could have
given a limiting instruction to the
jury on how to treat this evidence
during deliberations. Moreover,
the dissent’s conclusion that this
statement was properly excluded
because it states an inadmissible
opinion as to the manner of death
is supported by cases where the
manner of death was the ultimate
issue in the case, unlike here,
where probable cause is the ulti-
mate issue, as Justice Friedman
aptly discusses in footnote 28 of
his opinion.

I respectfully disagree with the
conclusion that even if the exclud-
ed statement was admissible to
show the detective’s state of mind
at the time of the arrest, it was still
properly excluded because it was
more prejudicial than probative.
While a trial court certainly may
exercise its discretion to exclude
otherwise technically admissible
evidence when it finds that evi-
dence to be more prejudicial than
probative, that analysis was not
undertaken here. Rather, the trial
court merely ruled that the autop-
sy report would remain redacted
because “[t]here was no expert to

testify that there was, in fact, poor
parental neglect, and so, as a con-
clusion of law, not as a conclusion
of medicine, I'm not permitting
that portion of the medical exam-
iner’s report, the autopsy to be
presented to this jury.”

Nor can it be said that the words
“homicide (parental neglect)” are
so incendiary that their probative
value on the issue of probable
cause is “substantially outweighed
by the danger that it will unfairly
prejudice [plaintiff] or mislead the
jury.” This is especially true here,
where the fact that plaintiff was
charged with homicide was not
a secret to the jury, and in fact,
the trial court charged the jury
on the law of homicide. More-
over, the proposition for which
the dissent cites (citations omitted)
is inapposite here, where the evi-
dence in question is not hearsay by
definition because it would not be
entered into evidence for its truth.”

The opinion concluded by casting
her vote to order a new trial:

Finally, it cannot be said that the
exclusion of this evidence was
harmless error or that the excluded
evidence would not have had a

substantial influence in produc-
ing a different result. Therefore,
although conscious of the burdens
a new trial will place upon plain-
tiff, I would nonetheless direct a
new trial.8

Conclusion

Cheeks is a wonderful case for students
of hearsay. It provides a rare window
into a court’s decision-making, and
the impact the facts of a case can have
on outwardly staid appellate judges.
There are even rare flashes of rancor
evident in the decision.?

When the next edition of the Journal
lands in your mail, or inbox, Spring
will have arrived. Until then, when the
umpteenth snowstorm blankets New
York from Brooklyn to Buffalo, and
you find yourself snowbound at home
with unexpected downtime, Cheeks
makes a good read. |

123 A.D.3d 532 (1st Dep’t 2014).

Id.

Id. at 533 (citations and footnotes omitted).
Id. at 559-61 (footnotes omitted).

Id. at 557 (citations omitted).

S T

Id. at 565-55 (citations and parenthetical omit-
ted).

7. Id. at 557-59 (citations and footnote omitted).
8. Id. at 559 (citations omitted).

9. Upon reflection, it might have been better to
turn the other Cheek[s].
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A Guide to New York
State Commercial
Landlord-Tenant Law
and Procedure - Part |

By Hon. Gerald Lebovits and Michael B. Terk

. Introduction

Contrary to popular belief among some practitioners,
New York landlord-tenant law is complex and special-
ized. Many intricate aspects, such as rent regulation and
compliance with the New York City Housing Mainte-
nance Code, arise only in the residential context. But com-
mercial landlord-tenant litigation is often as complicated
and confusing as residential landlord-tenant litigation,
if not more so, especially considering the many types of
complex lease provisions common to commercial leases
that rarely appear in residential leases. New York com-
mercial landlord-tenant law and procedure is full of land
mines that can quickly consume the inexperienced advo-
cate. This two-part article is designed to make the maze
of New York commercial landlord-tenant litigation easier
to navigate.

Il. Summary Proceedings to Recover Possession

A. Procedure and Pleadings

1. General Procedure

A tenant or other occupant with possessory rights may
ordinarily be evicted from real property in New York

pursuant only to a warrant of eviction issued by a court of
competent jurisdiction. Although there is a near-absolute
prohibition on self-help evictions of residential tenants, a
limited common-law right to evict commercial tenants by
extra-judicial self help allows landlords to do so if doing
so is expressly authorized by the lease and can be effectu-
ated without force or violence.! Even when this common-
law self-help option is available, landlords will rarely
exercise it in commercial cases. A finding that the eviction
was unlawful will subject the landlord to treble damages
under Real Property and Proceedings Law (RPAPL) 853.
In New York, summary proceedings are the pri-
mary method for a landlord, owner, or sublessor of real

GERALD LEBOVITS, an acting Supreme Court justice in Manhattan, is the
president of the New York City Civil Court's Board of Judges and a former
president of the New York City Association of Housing Court Judges.
MicHAEL B. TERK is an associate with David Rozenholc & Associates in
Manhattan. This article is a substantially revised version of a three-part
piece the authors published in the February, March, and June 2014 issues
of the Brooklyn Barrister.




property to evict a tenant, subtenant, or other occupant.
Summary proceedings are special proceedings to recover
possession of real property under RPAPL Article 7. These
proceedings are commenced in New York City Civil
Court, District Court in Nassau and most of Suffolk
counties, and the governing City Court or Justice Court
elsewhere in the state. The ancient common-law eject-
ment action is occasionally brought in Supreme Court,
and the question whether a landlord may recover pos-
session or a tenant has continued possessory rights may
also be litigated as an action for a declaratory judgment
or injunctive relief in Supreme Court. But absent an issue
requiring Supreme Court’s general jurisdiction, there is
a strong preference, to which Supreme Court will typi-
cally defer, that landlord-tenant disputes over possessory
rights to real property be litigated in the context of sum-
mary proceedings in the lower courts.2

The party commencing the summary proceeding is
styled the “petitioner,” the equivalent of a plaintiff in a
plenary action. The initiatory pleading a petitioner files
is called a “petition,” the equivalent of the complaint in a
plenary action. The party sought to be evicted and against
whom or which the summary proceeding is lodged is the
“respondent,” the equivalent to the defendant in a plena-
ry action. The document accompanying the petition that
summons the respondent to court is the notice of petition,
the equivalent of a summons in a plenary action.

The two main categories of summary proceedings are
(i) holdover proceedings, which are based on the expira-
tion or termination of a right to possess the real property
of the tenant3 or nontenant occupant with possessory
rights or claiming those rights,* and (ii) nonpayment pro-
ceedings, which are based on a tenant’s alleged default in
paying rent.

The courts that hear summary proceedings have the
jurisdiction to do so only if the respondent — a tenant or
an occupant — possesses the property when the proceed-
ing commences.® If a tenant vacates owing outstanding
rent before the proceeding begins, the landlord’s remedy
is a plenary action for money. If the tenant or occupant
vacates and surrenders possession while the proceeding
is pending, the court may permit the proceeding to con-
tinue to final adjudication.

A petitioner’s holdover claim is often only against
the tenant; a nonpayment claim, by definition, can only
be against a tenant. But as a practical matter, a landlord
wishing to recover possession of real property in a sum-
mary proceeding needs to name as a respondent and
serve any subtenant or other occupant in possession or
with possessory rights. Even when a landlord prevails
and thus obtains a possessory judgment and a warrant
of eviction, a subtenant or legal occupant not named as a
respondent may not be evicted pursuant to the warrant.”
If the identity of an occupant other than the tenant is
unknown to the landlord but the occupant is in posses-
sion or might be in possession, the petitioner may name

the occupant as a respondent by a fictitious name. The
fictitious names normally used are “John Doe” and “Jane
Doe” for individual persons or “XYZ Corp.” for corpora-
tions, companies, or other business entities.

A summary proceeding is usually commenced by
filing a notice of petition and petition. Courts also have
the power to issue an order to show cause in lieu of a
notice of petition, although landlords’ attorneys rarely
commence summary proceedings that way. In contrast to
plenary actions, in which a request for judicial interven-
tion must be filed before a case is placed on the court’s
calendar, a summary proceeding is placed on the calen-
dar on the petitioner filing the notice of petition and peti-
tion, except for New York City nonpayment proceedings,
which are placed on the calendar when the respondent
files an answer.

Summary proceedings dispense with many other
procedural aspects of plenary actions, such as disclosure
conferences (disclosure in a summary proceeding may
be obtained only with leave of court8), separate calendar
types (such as trial calendars, pretrial calendars, and
motion calendars), and notes of issue or notices of trial to
get the case onto a trial calendar.

Every summary-proceedings calendar is a trial calen-
dar for Civil Practice Law and Rules (CPLR) purposes.
The court may hold a trial whenever the proceeding is on
the calendar, although, in parts of New York City, Man-
hattan in particular, the matter will often be transferred
to a different part for trial. In practice, adjournments are
common and easy to obtain if it is the first court appear-
ance in the matter.

The current filing fee in the courts that adjudicate
summary proceedings in New York City and Long Island
(Civil Court and District Court, respectively) is $45.00.
Other than that filing fee, which the petitioner must pay,
the only other court filing fees in a summary proceed-
ing are for a jury demand ($70.00) or a notice of appeal
($30.00). There is no fee to file a motion. The notice of
petition and petition are filed with the clerk. Upon this
filing, the petition is kept in the court file. The clerk then
returns the notice of petition to the petitioner, which must
timely re-file it along with the affidavit of service of the
notice of petition and petition.

In a holdover proceeding, as well as in a nonpayment
proceeding outside New York City, the notice of petition
designates the petition’s return date,® which the court
clerk selects and inserts into the notice of petition upon
filing.

In a New York City nonpayment proceeding, the
notice of petition is returnable before the clerk, and the
respondent must serve and file with the clerk an answer
within five days after being served with the notice of
petition and petition.19 Upon the respondent’s filing an
answer, the clerk fixes a court date.ll If the respondent
fails to answer, the petitioner may apply for a default
judgment. Default-judgment applications are submitted
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to the clerk, who processes and forwards them to a judge.
The judge then reviews the papers. If the papers are free
of defects, including improper proof of service, the judge
will issue a default judgment of possession and a warrant
of eviction.

2. Requirements for Petitions in Summary Proceedings
Summary proceedings under RPAPL Article 7 are purely
statutory in nature. A petitioner’s strict compliance with
the statute is required to give a court the jurisdiction
to hear the proceeding.1? The principles of liberalized-
pleading requirements apply with more limited force to
petitions in summary proceedings than to complaints in
plenary actions. Despite the modern trend favoring a lib-
eral construction of pleadings, procedural irregularities
remain common, and often successful, defenses in sum-
mary proceedings.

RPAPL 741 enumerates the required contents of a
summary-proceeding petition. An extensive body of case
law interprets these requirements. A failure to comply
with any requirement can result in dismissing the peti-
tion. Some irregularities or errors in a notice of petition
and petition are amendable. Those deemed jurisdictional
are not.

The petition must contain a description of the prem-
ises to be recovered.!3 The description in the petition
must be sufficient to allow a marshal to execute a war-
rant based on the description without any additional
information.1# Even if the description of the premises in
the petition reflects the precise wording in the lease, the
description will be inadequate if it leaves the exact loca-
tion of the premises unclear.1

The petition must accurately state the petitioner’s
interest in the real property sought to be recovered,!®
the respondent’s interest in the real property, and the
respondent’s relationship to the petitioner regarding the
real property.1”

The petition must also set out the facts on which the
summary proceeding is based.1® These facts include:

(@) In the case of a holdover proceeding, when and
how the tenancy terminated or expired (e.g., natural
expiration of the lease term, service of a termination
notice, service of a 30-day termination notice on a month-
to-month tenant with no written lease) and that the
respondent remained in possession after the termination
or lease expiration date. If the holdover alleges a ground
other than the natural expiration of a lease term and if
the termination was effectuated by giving the respon-
dent a termination notice, the petition also should have
annexed to it a copy of the termination notice served on
the respondent and proof of its service. If the termination
notice is predicated on a cure notice and failure to cure,
the petition should also annex a copy of the cure notice
and proof of its service.

(b) In the case of a nonpayment proceeding, the
amount of rent demanded from the respondent.
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(c) How, or under what agreement, the tenant entered
into possession and, in the case of a nonpayment pro-
ceeding, that the lease or agreement obligates the tenant
to pay the rent sought in the petition.

The facts on which the proceeding is based include
details less obvious to inexperienced practitioners. Even
when the property sought to be recovered is commercial,
special additional allegations must appear in a petition if
the property sought to be recovered is in New York City
or another jurisdiction that has rent regulation or more
stringent regulation of multiple dwellings.

One requirement for petitions in New York City sum-
mary proceedings is that they state the regulatory status
of the premises to be recovered.!® It will normally suffice
in a summary proceeding to recover exclusively commer-
cial property to allege that the premises are not subject to
rent stabilization or rent control on the basis that they are
used solely for non-residential purposes.20

In New York City, any building containing three or
more residential units is a multiple dwelling. If the com-
mercial premises to be recovered are in a building with
three or more residential units, then, to maintain a sum-
mary proceeding, the building in which the premises are
located must have a current multiple dwelling registra-
tion (MDR) on file with the New York City Department of
Housing Preservation and Development (HPD).2!

This rule applies even if the specific premises to be
recovered in the building are commercial. The sum-
mary-proceeding petition must plead either that (i) the
premises are contained in a multiple dwelling that has
a current MDR on file with HPD and provide the MDR
number and the name and address of the registered man-
aging agent or that (ii) the premises are not contained in
a multiple dwelling building.22 A petitioner that lacks a
required MDR when the proceeding begins will normally
be allowed to cure by obtaining one before trial. Failing
to prove as part of the petitioner’s prima facie case at trial
that a current MDR is on file will be fatal.

The petition must additionally set forth the relief
sought.23 The relief must always include a prayer for a
judgment of possession and warrant of eviction. That is
the primary relief to be awarded in a summary proceed-
ing: A commercial petition that does not seek possession
is without jurisdictional effect. The petition will further
almost always include a prayer for a money judgment for
the rent arrears in a nonpayment proceeding. The petition
may also seek other, incidental monetary relief, such as
a money judgment for use and occupancy based on the
fair-market rental value for the period after termination
or expiration during which the respondent remains in
possession (if notice is given in the notice of petition that
this relief will be sought) and for legal fees and costs, if
the parties’ lease authorizes that recovery.

Courts will typically allow petitioners to seek a money
judgment for rent arrears in a holdover proceeding for a
short period of time before termination or expiration. If



many months of pre-termination rent arrears are sought
as ancillary relief in a holdover proceeding, courts are
less likely to award those arrears. The better practice for
a landlord seeking to recover rent is to bring a nonpay-
ment proceeding before the expiration or termination of

dents will almost always submit written answers. Pro
se respondents will frequently appear before the clerk to
answer orally.

An answer in a summary proceeding may contain any
legal or equitable defense or counterclaim.?

Commercial landlord-tenant litigation is often as complicated
and confusing as residential landlord-tenant litigation,

considering the many types of complex lease provisions common
to commercial leases that rarely appear in residential leases.

the tenancy, especially because a holdover proceeding
commenced after the lease expiration will not be fatal to
a nonpayment proceeding commenced before.

A petition in a summary proceeding may be verified
by the petitioner or by the petitioner’s counsel, even if
counsel’s office is located in the same county as the peti-
tioner.2* This differs from the normal CPLR verification
requirement.

3. Answers in Summary Proceedings

In a New York City nonpayment proceeding, the tenant
must serve its answer within five days after service of the
notice of petition and petition and file it with the clerk.?>
A pre-answer motion to dismiss a nonpayment proceed-
ing within the time to answer does not automatically toll
the time to answer. Although particularly draconian (the
benefit of CPLR 3211(f) is inapplicable to respondents in
New York City nonpayment proceedings), a default judg-
ment may be entered if an answer is not filed within the
prescribed statutory time frame to answer, notwithstand-
ing the pendency of a pre-answer motion to dismiss, even
if the respondent has appeared by moving to dismiss.26

To preserve the right to answer and avoid a default
judgment while a pre-answer motion to dismiss is pend-
ing, a respondent may move pre-answer by order to
show cause to dismiss a New York City nonpayment pro-
ceeding and include in the show-cause order a temporary
restraining order tolling the respondent’s time to answer
until after the court resolves the motion to dismiss.

In all other summary proceedings besides New York
City nonpayment proceedings, the answer is due when
the petition is noticed to be heard, unless the notice of
petition is served at least eight days before the petition
is noticed to be heard and demands that the answer be
made at least three days before the petition is noticed to
be heard.?” Respondents in holdover proceedings or in
nonpayment proceedings outside New York City will not
be in default for failing to interpose a written answer if
they appear in court on the return date.

A respondent may answer in a summary proceeding
orally or in writing.28 Attorneys representing respon-

Notwithstanding the limited statutory jurisdiction
of the courts adjudicating summary proceedings, they
retain the jurisdiction to adjudicate equitable defenses a
respondent might raise.30

Lease provisions barring tenants from raising coun-
terclaims in summary proceedings will be enforced,
but a counterclaim inextricably intertwined with the
petitioner’s claim will be allowed notwithstanding a “no-
counterclaims” lease provision.3!

The ordinary statutory limits on monetary jurisdic-
tion of the courts of limited jurisdiction that adjudicate
summary proceedings are dispensed with in the context
of summary proceedings, both for the petitioners” claims
and for the respondents’ counterclaims.32 There is no
monetary limit to a petitioner’s rent claims in a nonpay-
ment proceeding, to a petitioner’s ancillary claim for legal
fees or use and occupancy, or to a respondent’s counter-
claims.

4. Motions in Summary Proceedings

Motions in summary proceedings may be made in sub-
stantially the same manner as any proceeding, includ-
ing pre-answer motions to dismiss, summary-judgment
motions, or motions to strike answers, bills of particular
demands, or jury demands. A motion in a summary pro-
ceeding may be made returnable when the proceeding is
scheduled to be heard. The minimum eight-day notice
requirement for petitions set forth in CPLR 2214 is inap-
plicable in summary proceedings.33

B. Holdover Proceedings

1. Common Grounds for Holdover Proceedings

The three most common grounds for holdover proceed-

ings against commercial tenants are:

a. So-called “no-defense” holdover proceedings (also
called “no-grounds” holdovers, because the peti-
tioner need not allege grounds to terminate a ten-
ancy), which are based on the natural expiration of
the full term of a written lease or the termination of
a month-to-month tenancy by serving a 30-day ter-
mination notice (or a one-month termination notice
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outside New York City). If the lease has expired

but the landlord has accepted rent after the expira-
tion, the landlord will be deemed to have created a
month-to-month tenancy on the same terms as the
expired lease (except for the term of the tenancy and
the monthly rent), and a 30-day notice of termina-
tion must be given to terminate the tenancy.

b. Holdover proceedings based on the tenant’s alleged
breach of a covenant of the lease.

c.  Holdover proceedings based on the landlord’s exer-
cising an early termination option that allows the
landlord to effectuate an early cancellation of the
lease under certain circumstances, such as a demoli-
tion, renovation, or selling the building.

2. Predicate Notices in Holdover Proceedings

Unless the full term of a written lease has expired and the
landlord has not subsequently accepted rent, a termina-
tion notice is required to terminate the tenancy before a
holdover proceeding may be maintained. The termina-
tion notice must issue when the termination is based, for
example, on a tenant’s breach of covenant of the lease, on
the landlord’s exercising an early termination-for-demo-

If the tenancy is a month-to-month tenancy, the termina-
tion notice, in addition to giving at least 30-days” notice
(or one-month’s notice outside New York City), must set
the last day of the month as the termination date.#0 Unless
served on the first day of a 31-day month, a 30-day notice
to terminate a month-to-month tenancy must expire on
the last day of the following month. The practical result is
that although it is denominated a 30-day notice, 60-days’
notice may be required depending on when in the month
the notice is served. A 30-day notice of termination of a
month-to-month New York City tenancy must be served
in the same manner as a notice of petition and petition,
the service of which is governed by RPAPL 735.41

A one-month notice to terminate a month-to-month
tenancy outside New York City has no prescribed method
of service, may be served by mail, and need not be in
writing, although written notice with proof of service,
annexed to the petition, avoids a “he said/she said”
dispute at trial about what notice was given and when.#2

To terminate a tenancy, a termination notice must
terminate a tenancy clearly, definitely, unequivocally, and
unambiguously.*3 An equivocal or ambiguous notice will
form a basis to dismiss the petition.

Only “rent” may be recovered in a nonpayment proceeding.
Sums a tenant owes to the landlord that do not constitute rent

under a lease or rental agreement may not be demanded or

recovered in a nonpayment proceeding.

lition option, or when a landlord terminates a month-to-
month tenancy if there is no written lease or the tenant
has remained in possession paying monthly rent after a
written lease expires.

In the case of a lease breach, a commercial lease will
typically require the landlord to serve a cure notice, offer-
ing the tenant a prescribed time period to correct a lease
breach before a termination notice may issue if the tenant
fails to cure.

A cure notice must set forth the tenant’s claimed
defaults under the lease and that the landlord will termi-
nate the tenancy if the tenant does not cure the default
by a specified date.3* A cure notice must specify the lease
provision allegedly violated3> and tell the tenant what
remedial action will effectuate a cure and avoid termina-
tion.36

When a landlord claims to have exercised an early ter-
mination option under a lease provision allowing cancel-
lation of the lease, the cancellation provisions are strictly
construed in the tenant’s favor.3” This furthers a policy
disfavoring forfeiting tenancies.38

If the tenancy is a month-to-month tenancy with no
written lease, a petitioner must give the tenant a 30-day
notice (or one-month’s notice outside New York City).3?
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A petitioner must sign a termination or other notice
required by a lease provision or statute. The notice must
contain the signature of an individual whose authority to
act on the petitioner’s behalf is readily apparent and clear
on its face, specifically identified in the lease, known to
the tenant from earlier dealings, or established by proof
of authority furnished with the notice. A termination
notice signed by a petitioner’s attorney or agent who is
unknown to the tenant and not named in the lease is inef-
fective. The respondent is entitled to disregard it as not
emanating from the petitioner#* An unsigned termina-
tion notice is similarly ineffective.5

If the notice is signed by an attorney or agent with
whom the tenant is familiar and the tenant knows or
should know of the attorney or agent’s authority to act on
the landlord’s behalf, the attorney’s or agent’s signature
is sufficient.#6 A typewritten name does not constitute a
signature, but a handwritten signature, whether signed
by the petitioner or a signature stamp, suffices.

Accepting rent after service of the termination notice
but before filing the petition and notice of petition will
vitiate the termination and reinstate the tenancy if the
rent accepted is for any month after the termination
date set forth in the notice.#” In the case of a notice to



terminate a lease, the effect will be to reinstate the lease.
For a 30-day notice to terminate a month-to-month ten-
ancy, the effect will be to reinstate the month-to-month
tenancy. When the petitioner’s acceptance of the rent
was clearly inadvertent, such as acceptance through
a bank lockbox, and the rent is promptly returned
when the petitioner discovers the inadvertent accep-
tance, the termination notice will stand despite the
acceptance of rent.48

Commencing a nonpayment proceeding after the
expiration date of the termination notice will vitiate the
termination notice; commencing a nonpayment proceed-
ing seeks to enforce the tenant’s obligations under the
lease and is inconsistent with asserting that the tenancy
was terminated.*® A nonpayment proceeding commenced
after service of the termination notice but before the ter-
mination date will not affect the termination notice. If a
landlord commences a nonpayment proceeding before
the tenancy terminates and then commences a holdover
proceeding, both proceedings may be maintained simul-
taneously.50

Service of a later termination notice will also vitiate an
earlier termination notice.5! To be terminated, a tenancy
must still be in effect in the first place, and setting a ter-
mination date necessarily means that the tenancy remains
in effect until that date.

If a holdover proceeding is dismissed or discontinued,
the same predicate notice may not be re-used in a later
holdover proceeding. A new termination notice must
issue.52 A limited exception allowing a termination notice
to be re-used in a later proceeding arises if the second
proceeding is begun before the first is terminated.> For
this exception to apply, the second proceeding must
be brought promptly after the first, and no discernable
prejudice to the respondent may result from re-using the
notice.5*

Some laws protecting residential tenants in holdover
proceedings do not exist for commercial tenants: (i) the
Real Property Law § 223-b prohibition against retaliato-
rily evicting residential tenants does not protect commer-
cial tenants; (ii) conditional limitations, which permit a
landlord, for a tenant’s default in the payment of rent, to
terminate the lease and prosecute a holdover proceeding
instead of maintaining a nonpayment proceeding; and
(iii) commercial-lease provisions in fine print are enforce-
able, despite the unenforceability under CPLR 4544 of
fine-print residential leases.>>

C. Nonpayment Proceedings

1. Grounds and Parties

A landlord may maintain a nonpayment proceeding
against a tenant when (i) the respondent is a tenant (not a
subtenant or other occupant that has no landlord-tenant
relationship with the landlord), (ii) the tenant agreed to
pay rent under a lease or rental agreement, (iii) the tenant
has defaulted in paying rent required under the lease or

rental agreement, and (iv) the landlord has demanded
the rent.56

Only “rent” may be recovered in a nonpayment pro-
ceeding. Sums a tenant owes to the landlord that do not
constitute rent under a lease or rental agreement may not
be demanded or recovered in a nonpayment proceeding.
A landlord wishing to recover these sums must begin a
plenary action.”” Landlords often include provisions in
leases deeming these charges “additional rent” to render
into rent what would otherwise be non-rent charges or
fees, to make them recoverable in a nonpayment proceed-
ing, and to compel the tenant’s eviction for failure to pay
them.

Common examples of additional rent include real-
property tax-escalation charges, water and sewer charges,
condominium common charges where the subject prop-
erty is owned as a condominium, and legal fees. In the
context of commercial tenancies, courts in nonpayment
proceedings will enforce these provisions, rendering
these additional charges as rent.

2. Rent Demand

RPAPL 711(2) provides for a written or oral rent demand
as the predicate to commencing a nonpayment proceed-
ing. Giving a proper rent demand is a jurisdictional pre-
requisite to maintaining a nonpayment proceeding. The
failure to do so requires dismissal.>8

A rent demand may issue as soon as the rent for any
month is past due. Although the statute provides for
either written or oral rent demands, it imposes specific
requirements for written demands. To avoid disputes
over whether an oral demand was made, what exactly
was said, and whether it constituted a sufficient demand,
commercial landlords almost always opt for a written
rent demand to prove service of the rent demand and its
contents in court.

Under RPAPL 735, a written rent demand, commonly
known as a “three-day notice” (which may be longer as
provided for in a lease), must be served on the tenant
in the same manner as a notice of petition and petition.
When a landlord gives a written three-day notice, a copy
of the three-day notice and the affidavit of its service
must be annexed to the nonpayment petition.>?

The written rent demand must set forth the amount
of the rent arrears due and give the tenant at least three
days to pay the arrears or surrender possession of the
premises.®0 It must also state that if neither occurs within
the three days (or, alternatively, the longer period pro-
vided in the notice), a nonpayment proceeding will be
commenced.

The rent demand must be specific about the alleged
rent due. It must inform the tenant of the specific period
for which rent is alleged to be due and be a good-faith
approximation of the amount alleged to be due for each
period.®! The demand should state the total sum due
and give a month-by-month breakdown of the months
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demanded and the amount demanded for each month. A
single lump-sum amount alleged for numerous months
without any breakdown or a lump-sum prior balance
carried over into the first month of the period covered
by the rent demand is insufficient and should result in
dismissal.62

If a rent demand seeks payment of additional rent
items like real-property tax escalations, condominium
charges, water charges, and sewer charges, the demand
should provide a breakdown of the additional rent
charges, the month(s) for which they are demanded, and
the amount of each demanded for each month.

A landlord need not sign a written rent demand in a
nonpayment proceeding. An unsigned three-day notice
or one signed by an attorney or agent will suffice.®3
Although a landlord must give the tenant at least three
days after serving the rent demand to pay the arrears, the
demand need not specify a payment-deadline date.

The parties may, by lease provision, impose additional
requirements on the landlord in giving a rent-demand
notice, but they may not agree to reduce the requirements
to less than those required by statute. A rent demand that
does not comply with the statutory requirements is juris-
dictionally defective even if it complies with lease pro-
visions governing rent demands.t# If the lease imposes
on the landlord more stringent requirements for a rent
demand than the statute does, then the rent demand must
comply with the lease provisions as well as the statute.6

If a landlord obtains a judgment in a nonpayment
proceeding, the court will generally stay issuance of the
warrant of eviction until five days from the entry of the
judgment.®® The warrant of eviction will not issue, or is a
nullity, if the tenant pays the full amount of the judgment
within five days or before the issuance of the warrant.®”
This permits a tenant to pay the judgment in full to avoid
issuance of the warrant.

Unlike a holdover proceeding, in which, if the landlord
prevails, the tenancy is terminated on the termination
date in the termination notice (and before the proceeding
commences), a tenancy is terminated in a nonpayment
proceeding when the warrant of eviction issues.t8

Unlike in residential nonpayment proceedings, the
doctrine of laches is inapplicable and may not be raised
in commercial nonpayment proceedings, regardless of
the length of the landlord’s delay in the bringing the rent
claim or the prejudice resulting to the tenant.®®

Also, the lack of a required certificate of occupancy
or violation of the certificate of occupancy does not bar
a nonpayment proceeding, or recovering rent or use and
occupancy in a holdover proceeding against a commer-
cial tenant, as it does for a residential tenant.”0

Landlords also have ways to use a lease to transform a
nonpayment-of-rent cause of action into a holdover cause
of action. Commercial leases often contain a conditional
limitation requiring the tenant to pay every month’s rent
on time and in full and prohibiting any set-off against
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the rent. When a commercial lease contains a conditional
limitation to pay rent, the landlord is not limited, as a
landlord would be in a residential proceeding, to a non-
payment proceeding if the tenant defaults in paying rent.
The landlord may take the aggressive approach in serv-
ing a cure notice and then a termination notice and com-

The two main forms of
ancillary relief commonly

awarded in summary
proceedings are legal fees
and use and occupancy.

mencing a holdover proceeding. Unlike a nonpayment
proceeding, in which the tenant can preserve the tenancy
by paying the judgment for rent within five days after its
issuance, once the tenancy is terminated the tenant can-
not revive it or avoid eviction in a later holdover proceed-
ing by making payment. A tenancy properly terminated
in accordance with its terms cannot be revived, no matter
how inequitable the result.”!

D. Other Monetary Relief in Summary Proceedings
Other than the principal relief sought in a summary
proceeding — a judgment of possession and warrant of
eviction, and a corresponding money judgment for rent
in a nonpayment proceeding — the two main forms of
ancillary relief commonly awarded in summary proceed-
ings are legal fees and use and occupancy.

A landlord may recover legal fees from a tenant only
when expressly authorized under a written lease. Com-
mercial leases typically contain provisions authorizing
the landlord to recover legal fees in the event of a ten-
ant’s default or legal proceedings against the tenant. No
reciprocity of these provisions, unlike those in residential
leases, arises in commercial leases. When a lease contains
this provision, a prevailing landlord may recover reason-
able legal fees from a losing tenant, but the reverse will
not be true. In limited circumstances, a lease may pro-
vide that the prevailing party in a legal proceeding may
recover legal fees from the losing party.

Although not expressly provided for in RPAPL Article
7, courts adjudicating summary proceedings may award
ancillary judgments for reasonable legal fees, and they
almost always will if the landlord prevails and demon-
strates its legal entitlement to the fees under the lease.
When there is an entitlement to recover legal fees, the
normal practice is that, upon prevailing, the prevailing
party makes a postjudgment motion for an ancillary
award of legal fees, or the fees may be awarded as part of
a stipulation of settlement.



Although a tenancy does not terminate in a nonpay-
ment proceeding until the issuance of the warrant of
eviction, it terminates in a holdover proceeding on the
termination date in the termination notice. Notwith-
standing the monthly rent in the parties’ lease or rental
agreement due from the tenant during the tenancy,
a petitioner in a summary proceeding may seek an
award for the fair-market value of use and occupancy
for the period after the termination of the tenancy for
which the tenant remains in possession, so long as the
notice of petition recites that the landlord will seek this
relief.”2

Regardless of the rent reserved in the lease, post-
termination use and occupancy is not contractual but
rather grounded in quantum meruit and is calculated
on the fair-market rental value of the premises while the
respondent remains in possession after the tenancy is
terminated.”3

Separate and apart from a money judgment for the
fair-market value of post-termination use and occupancy
is a statutory provision providing for payment of pen-
dente lite use and occupancy while a New York City sum-
mary proceeding is pending.7# This provision, RPAPL
745(2), known as the Rent Deposit Law, was enacted as
part of the Legislature’s 1997 overhaul of the rent laws. It
applies to nonpayment and holdover proceedings.

The Rent Deposit Law requires the summary-proceed-
ing court, after the sooner of the second adjournment
granted at the respondent’s request or 30 days after the
parties” first court appearance (less any days the pro-
ceeding has been adjourned at the petitioner’s request),
to direct, at the petitioner’s request, that the respondent
deposit into court all use and occupancy accruing since
service of the notice of petition and petition and com-
ing due thereafter. The deposit must be made unless the
respondent can establish at an immediate hearing to the
court’s satisfaction that (i) the court lacks jurisdiction,
(ii) the respondent was actually or constructively evicted
from the premises, or (iii) the petitioner lacks standing to
maintain the proceeding.”

The Rent Deposit Law also requires, if the respondent
fails to comply with the court’s order to pay use and
occupancy under this provision, that the court strike the
respondent’s answer and award judgment in the peti-
tioner’s favor on default.”6

Sums a court directs to be paid as pendente lite use
and occupancy under the Rent Deposit Law will pre-
sumptively be at the rate of the last monthly rent in the
lease (unless the petitioner seeks a hearing to get a higher
market rate). They are paid without prejudice to the par-
ties” claims and defenses, including the petitioner’s claim
for rent arrears and the respondent’s defense or counter-
claim for a rent abatement in a nonpayment proceeding
and without prejudice to the petitioner’s right to seek
full-market value use and occupancy upon final disposi-
tion of the proceeding.

Courts do not always strictly enforce RPAPL 745(2).
Even after a case is adjourned twice or more at the ten-
ant’s request or has been pending for over 30 days, the
court may direct payment of one month’s rent as use
and occupancy, or a specific number of months, rather
than all the use and occupancy that has accrued since
the commencement of the case and all ongoing use and
occupancy while the proceeding is pending.

Conversely, courts may order a tenant to pay use and
occupancy dating back to before the proceeding com-
menced, if the amount in arrears is not in dispute. In
directing payment of use and occupancy, courts might
not wait until after 30 days or the respondent’s second
requested adjournment.

Despite the statutory language that payments under
this provision be deposited into court, judges frequently
order that use and occupancy payments be made directly
to the landlord. Also, as a practical matter due to the
logistical difficulty of withdrawing money deposited
into court, tenants will often consent to pay the landlord
directly instead of depositing payments into court.

E. Reverse Holdover Proceedings: Alleged Illegal

Lockouts
Almost all commercial holdover proceedings involve a
landlord as the petitioner seeking to recover possession
from a respondent-tenant whose lease or rights to pos-
session are alleged to have been terminated or expired.
But a commercial tenant that has been illegally locked out
or physically evicted from the premises by a landlord’s
resort to self-help without legal process may commence
an illegal-lockout proceeding under RPAPL 713(10).

Illegal-lockout proceedings are reverse holdover pro-
ceedings commenced by tenants against landlords. They
are summary proceedings to recover possession from an
occupant (in this case the landlord) that lacks a legal right
to continued possession. No predicate notice is required
to maintain an illegal-lockout proceeding,’” but most
or all the pleading and procedural requirements and
defenses that apply to holdover proceedings by land-
lords against tenants apply with equal force to lockout
proceedings commenced by tenants. Although summary
proceedings commenced by landlords almost always
begin by notice of petition and petition, illegal-lockout
summary proceedings almost always begin by order to
show cause.

Part II of this two-part article continues in the next
issue of the Journal with personal jurisdiction, defenses
against summary proceedings, trials, settlements, defaults,
and courts that adjudicate summary proceedings, plenary
actions between landlords and tenants, and bankruptcy
implications in the landlord-tenant relationship. u
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A Comparison of the

New York Bar Examination
and the Proposed
Uniform Bar Examination

proposes adopting the Uniform Bar Exam (UBE),

substituting it for the current New York Bar Exam
(NYBE). The BOLE proposal is currently under active
consideration, and it is the subject of public hearings.
This article examines some of the issues the proposal
raises. First, we look at the history of the proposal, and
at the differences between the UBE and the NYBE as it
is currently administered. Then we look in detail at the
proposal for New York: a combination of the UBE plus
a stand-alone one-hour multiple-choice New York test.
Finally, we pose some important questions: What are
the possible effects of adopting the new tests? What will

The New York Board of Law Examiners (BOLE)
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the effect be on bar-exam pass rates, and on practice-
readiness? What will the effect be on preparation of
foreign-trained members of the bar? How will adoption
of the UBE affect the way law school professors teach?
Must professors choose between preparing students for
the bar exam by teaching uniform rules and preparing
them for practice in New York State by teaching New
York law? Will the UBE affect the attractiveness of New
York law schools?

History of the Proposal
In early October 2014, the New York Court of Appeals
announced that at the prompting of the Board of Law



Examiners it was urging the State to adopt the Uniform
Bar Exam, effective for the July 2015 bar exam.!

The New York State Bar Association Committee on
Legal Education and Admission to the Bar co-chaired
by practitioner Eileen Millett and Dean Patricia Salkin
of the Touro Law Center, submitted a report on that
proposal to the Executive Committee of the NYSBA.2
The Committee took no position on the UBE, but it
urged delay and careful consideration of the proposal.
On November 1, 2014, the House of Delegates of the
New York State Bar Association adopted the report of
the Committee. It also urged delay, stressing that if the
UBE were adopted, adequate notice should be provided
to all parties.3

On November 12, 2014, Chief Judge Lippman
announced that the comment period would be extended
from the original November 7, 2014 deadline to March 1,
2015, and that introduction of the UBE would be delayed.
He announced creation of a study committee headed
by the Honorable Jenny Rivera, Associate Judge of the
New York Court of Appeals.* The committee has been
holding hearings.5

The Current New York Bar Examination

Structure of the New York Bar Examination

The current New York Bar Examination (NYBE) has
exceptional prestige among state bar examinations in the
United States. It is a two-day examination, administered
twice a year, on the last Tuesday and Wednesday of
February and July.® It consists of four parts: (1) the Mul-
tistate Bar Examination (MBE), a full-day 200-question
multiple-choice examination on seven subjects, designed
and licensed to the states by the National Conference
of Bar Examiners (NCBE); (2) five essays on New York
law, each requiring 40 to 45 minutes; (3) the Multistate
Performance Test (MPT), designed and licensed to the
states by the NCBE, which is a simulated law-office task
where research and writing tasks are to be performed
within 90 minutes; and (4) the New York Multiple Choice
Test, 50 multiple choice questions, roughly 25 testing the
Civil Practice Law and Rules (CPLR).” The Board of Law
Examiners creates the New York essay questions and the
New York Multiple Choice Test.

Half of the current New York Bar Examination tests
on New York law and is drafted by the New York Board
of Law Examiners. Like the examinations of a number of
other states whose examinations must reflect their legal
specifics and local industries, the New York bar examina-
tion tests candidates” knowledge of specific New York
law and skills for practice. Thus, the Texas bar exam tests
on oil and gas; Delaware, on corporations law; California,
on community property. The New York bar exam tests on
the CPLR, and on the numerous New York distinctions
in wills, domestic relations, criminal law and procedure,
and other subjects.

According to the website of the New York Board of
Law Examiners, applicants may qualify to sit for the
NYBE in four ways.8 These are (1) graduation from an
American Bar Association (ABA)-approved law school
in the United States with a juris doctor (J.D.) degree;? (2)
a combination of law school study at an ABA-approved
law school and law office study;!0 (3) graduation from an
unapproved law school in the United States with a juris
doctor degree and practice in a jurisdiction where admit-
ted for five of the seven years immediately preceding
application to sit for the New York bar examination;! or
(4) foreign law school study.12

In 2014 the number of bar candidates taking the New
York exam in February and July, combined, was 15,227.
The first-time pass-rate for the 8,277 candidates with a
J.D. from an ABA-accredited law school was 82%. The
first-time pass rate for 2,437 foreign-trained candidates
was 43%.13

In addition to passing the bar examination, candidates
for the New York bar must demonstrate that they have
completed a mandatory 50 hours of pro bono work.!4
They must pass the national, multiple-choice, Multistate
Professional Responsibility Examination (MPRE), also
designed by the NCBE.!> They must also produce proof
of moral character.16

This year, under the Pro Bono Scholars Program, a
limited number of graduates will be allowed to take
the bar exam during their third year of law school in
exchange for a commitment to do pro bono work.1”

The New York State Board of Law Examiners
Provides a Content Outline for the NYBE18
The BOLE states:

The New York portion of the NYBE consists of five
essay questions and 50 multiple-choice questions. The
general subject areas that may be tested are as follows:

(1) administrative law [effective with the February
2015 exam];

(2) business relationships, including agency, business
corporations, limited liability companies, partnerships
and joint ventures;

(8) New York civil practice and procedure [effective
with the February 2015 exam, federal civil practice and
procedure will no longer be tested on the New York
portion of the exam];

(4) conflict of laws;

(5) New York and federal constitutional law;

(6) contracts and contract remedies;

(7) criminal law and procedure;

(8) evidence;

(9) matrimonial and family law;

(10) professional responsibility;

(11) real property;

(12) torts and tort damages;

(13) trusts, wills and estates; and

(14) UCC Articles 2 and 9.
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Proposal to Substitute the UBE for the NYBE While
Adding a Stand-Alone One-Hour Multiple-Choice
New York Test

Structure of the UBE

The Uniform Bar Examination is a two-day package of
bar-exam components created by the NCBE and licensed
to the states. Under the BOLE proposal, the UBE would
be a substitute for the components of the current New
York Bar Examination. None of the content of the UBE
would be drafted by the New York Board of Law Examin-
ers. The New York Board of Law Examiners would create
only an add-on one-hour multiple-choice test on New
York law.

The UBE would consist of these three parts: (1) the
Multistate Bar Examination, as on the NYBE, the full-day
200-question multiple-choice examination on seven sub-
jects; (2) six Multistate Essay Examination (MEE) ques-
tions, based on uniform laws, rather than state-specific
law, each taking 30 minutes; and (3) two tasks of the Mul-
tistate Performance Test (MPT), the simulated law-office
task where research and writing are to be performed
within 90 minutes. All parts of the UBE are designed by
the NCBE and licensed to the states.

The proposal thus excludes the current New York
Multiple Choice Test, with its 50 multiple-choice ques-
tions, roughly 25 of which test the CPLR.1?

Most significantly, the UBE proposal substitutes an
essay component designed by the National Conference of
Bar Examiners, the Multistate Essay Examination (MEE),

for the New York essays currently offered by the BOLE,
while adding a separate one-hour test on New York law.
The MEE component of the UBE consists of six questions
that test on uniform laws rather than the law of any par-
ticular jurisdiction. Each essay requires 30 minutes.

According to the National Conference of Bar Examin-
ers, the UBE has been adopted by these 14 jurisdictions:
Alabama, Alaska, Arizona, Colorado, Idaho, Minnesota,
Missouri, Montana, Nebraska, New Hampshire, North
Dakota, Utah, Washington, and Wyoming. Each UBE
state sets its own pass score. These may, of course, change.

The one-hour multiple-choice test on New York law
that the BOLE would add would be in lieu of the extend-
ed testing on New York-specific law in the current five
New York essays and 50 New York multiple-choice ques-
tions. According to a presentation on October 23, 2014,
by BOLE Chair Diane Bosse to the NYSBA Committee on
Legal Education and Admission to the Bar, the one-hour
test would be offered on additional dates to accommo-
date re-takers. The BOLE has provided an outline of law
to be tested in this new New York multiple-choice test.
Except that the new test does not include Articles 2 and
9 of the UCC, but does include federal and New York
constitutional law, although representing inquiries of dif-
ferent lengths, these outlines are the same.

The New York Law Journal published a comparison of
the UBE and the current New York Bar Examination on
October 7, 2014.20 Below is the table created by the Board
of Law examiners.

Structure of Current New York Bar Exam, Uniform Bar Exam and Proposed Exam

New York Bar Exam

Uniform Bar Exam

Proposed Exam

Day 1

Day 1

Day 1

Multistate Performance Test (MPT)
(1 item — 10%)

Multistate Performance Test (MPT)
(2 items — 20%)

Multistate Performance Test (MPT)
(2 items —20%)

NY essay questions
(5 questions — 40%)

Multistate Essay Examination (MEE)
(6 questions — 30%)

Multistate Essay Examination (MEE)
(6 questions — 30%)

NY Multiple-Choice Questions
(50 questions — 10%)

Day 2 Day 2 Day 2
Multistate Bar Examination (MBE) Multistate Bar Examination Multistate Bar Examination
(200 questions — 40%) (MBE) (MBE)

(200 questions — 50%)

(200 questions — 50%)

New York Law Examination (NYLE)
(50 multiple-choice questions. Must
be passed independently. Offered
with the UBE and on other dates)
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Currently, New York bar exam scores are weighted as
follows: MBE = 40%; Essays = 40%; MPT = 10%; and the
NY MCT = 10%. Note that these proportions are statistical
constructs. Stronger scores on one section may compen-
sate for weaker scores on another. Under the proposed
UBE, the score would be weighted differently: MBE =
50%; MEE = 30%; and MPT = 20%. In addition to pass-
ing the UBE, a candidate in New York will be required to
pass a separate New York multiple-choice test, achieving
a minimum score of 30 out of 50.

These proposed changes in scoring have raised some
concerns:

¢ Difference in scoring between the UBE and the New
York bar exam is significant because New York bar
candidates can use stronger scores on one section
to compensate for weaker scores on other sections;
increasing the MBE from 40% to 50% of the total
grade while decreasing essays from 40% to 30% may
impact the pass rate.

¢ The UBE’s increase of the MPT to 20% from 10%
will not compensate for the decrease in the weight
of the essays. An MPT task is a more complicated
and challenging test instrument than an essay.

The differences between the essay components of two
exams are discussed below.

Comparison of Essay Questions on the Multistate
Essay Exam (MEE) and the New York Bar Exam
The MEE questions:
¢ Candidates are allowed 30 minutes per question.
* MEE questions are open-ended. Candi-
dates must spot the issues.
¢ Comparison of released sample answers
in a UBE (MEE) jurisdiction, on the one
hand, with released sample answers from

Current New York Bar Exam
Administrative Law -

Candidates must know and be able to quickly state
the applicable rule of law.22

The NYBE essay subject matter coverage:

¢ Answers based on New York law.

¢ Students who study in New York law schools and
plan to practice in New York benefit from learning
New York law.

Note that with the MEE rather than New York essay
questions on the bar exam, law school faculty will have
to choose between preparing students for practice (New
York law) and preparing students for the bar exam
(uniform rules). This is because the MEE tests on the
uniform laws, rather than on New York law. Subjects
that the NYBE emphasizes by testing at every session or
almost every session, such as contracts and the Uniform
Commercial Code, may show up on the MEE only once
a year or less. The questions on the MEE require the bar
candidate to do “issue-spotting,” while those on the
NYBE specify the issues the candidate must address. The
questions on the MEE can be more discursive than those
on the NYBE, which require producing a tight syllogistic
response, more like a brief.23 The MEE questions may
be fairly described as advocates” questions or debaters’
questions, those on the NYBE as practitioners” questions.

During her October 23 presentation to the NYSBA
Committee on Legal Education and Admission to the
Bar, Ms. Bosse offered the following chart to compare the
content on the current NYBE with that of the proposed
UBE. Italics indicate content unique to either the UBE or
the NYBE.

Content Comparison

Uniform Bar Exam

the NYBE, on the other, suggests that

Business Relationships

Business Associations

MEE essay responses may be longer than

NY Civil Practice and Procedure

Civil Procedure (Federal)

New York responses and contain more

Conflict of Laws

Conflict of Laws

extensive and detailed rule statements.
Meanwhile, however, MEE candidates

Constitutional Law

Constitutional Law

have less time to answer each question.!

Contracts and Contract Remedies

Contracts

The MEE essay subject-matter coverage:

Criminal Law and Procedure

Criminal Law and Procedure

¢ Answers based on “uniform rules” in Evidence

Evidence

such subjects as Business Associations,

Wills, Trusts, Family Law.

* Subjects that are key in New York prac-
tice, such as Contracts and UCC, and
that appear on every New York bar
exam, may be included less frequently
on the MEE.

New York essay questions:

¢ Candidates are allowed 42—45 minutes per question.
¢ The questions do not demand issue-spotting,

Matrimonial and Family Law

Family Law

Professional Responsibility

Real Property

Real Property

Torts and Tort Damages

Torts

Trusts, Wills and Estates

Trusts and Estates

UCC Articles 2 and 9

UCC Articles 2 and 9

because the interrogatories are “issue specific,” for still

example, “Can Dan be held liable in Mom’s per-
sonal injury action on behalf of Child against Dan?”

During her presentation, Ms. Bosse also noted the
things that do not change under the UBE. New York will

¢ decide who may sit for the bar exam and who will
be admitted to practice,
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* set its own passing scores,

¢ grade the essays and performance tests,

¢ set policies regarding how many times candidates
may retake the bar exam,

¢ decide how to assess knowledge of local law,

¢ determine for how long incoming UBE scores will
be accepted, and

* make character and fitness decisions.

Effects of Adopting the UBE Plus One-Hour Test on
New York Law

Effect on Portability; Questions Remaining

The chief argument in favor of the UBE is that it may
give new law school graduates the ability to transfer
their UBE scores from one UBE jurisdiction to another,

Possible Effect on Practice-Readiness of New York
Graduates

New York law as tested on the New York Bar Examina-
tion differs markedly from the uniform law tested on the
Multistate Essay Examination.

New York has adopted few uniform laws. Justin L.
Vigdor is a former president of the New York State Bar
Association, a longtime member of the New York State
Uniform Law Commission, and a member of the Execu-
tive Committee of the National Conference of Commis-
sioners on Uniform State Laws. Speaking from the floor
at the November 1, 2014, meeting of the NYSBA House of
Delegates, which was considering the UBE proposal, he
emphasized the difficulty of getting the New York State
Legislature to adopt uniform laws. He said:

From a practical point of view, New York law, which is in

many ways unique, plays an important role in commerce locally;,
nationally, and throughout the world.

that is, it offers “portability.” At a time when many
law school graduates have difficulty finding suit-
able jobs, the ability to expand the scope of their job
search may have a significant advantage. Thus, a bar
candidate who passes the Alabama bar exam could in
theory simply transfer the score to Missouri, meet any
additional licensing requirements, and be licensed to
practice law in Missouri, without having to prepare for
and pass the Missouri bar exam. The National Confer-
ence of Bar Examiners” Comprehensive Guide to Bar
Admission Requirements, 2014, lists the additional
requirements.2*

Likewise, new graduates who had passed the bar
exam in another UBE state would no longer have to
prepare for, take, and pass the New York bar exam, in
addition to the first bar exam, in order to be licensed in
New York. They could come to New York, pass the one-
hour test on New York law, and, assuming passage of the
MPRE and the character requirements, be licensed and
work in New York.

In her presentation to the NYSBA committee, Ms.
Bosse listed the following advantages of the UBE for
students:

¢ Eliminates the duplication of effort associated

with taking the bar exam in multiple jurisdictions

* Reduces the cost, delay, anxiety and uncertainty of

having to take multiple bar exams

¢ Maximizes employment opportunities

¢ Enhances mobility for law graduates and their

families

¢ Offers more options when choosing where to take

the bar exam
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I'm very concerned about the fact that [the UBE] is
going to test on uniform law. I have been one of New
York’s five uniform law commissioners for 26 years.
Unfortunately, New York is not big on adopting and
passing uniform laws. We have a terrible time getting
most uniform laws through the legislature . . . . When
we do get uniform laws passed, we have a New York
version of those uniform laws, and it’s questionable
whether they’re really uniform. . . . That is an issue that
must be addressed.2>

Thus, substituting the UBE for the NYBE may impede
the efforts of New York law schools to prepare graduates
to be practice-ready, that is, ready for practice in New
York State. This is because, with the UBE, law schools
would have to teach the uniform laws in order to prepare
students for the bar exam.

In addition, bar preparation is for all practical pur-
poses part of legal education. As bar-preparation profes-
sional John Gardiner Pieper stressed in the New York Law
Journal on November 5, 2014, eliminating the intensive
training in New York law that is now required to pass the
bar exam would do a disservice to new lawyers:

Stripping the bar exam of its local component would
do a disservice to newly admitted attorneys, includ-
ing the foreign-trained attorneys who now account
for nearly one-third of bar exam applications in New
York and for whom bar exam preparation often is their
first opportunity to learn New York law. These new
lawyers have more than enough to learn and navigate
in the first years of practice in New York without the
specter of entering the practice without the benefit
of having studied New York law and procedure that



we as a bar were not just encouraged, but required
to know for admission. No matter how concentrated,
experienced and specialized one may become, one
should have a base knowledge of certain core subjects
at one’s disposal along the way. The New York BOLE
has labeled this “minimum competency.”26

New York law schools have recently emphasized
preparing students to be practice-ready, adding many
clinical courses, all of which must necessarily focus on
New York law. The Pro Bono Scholars Program initi-
ated by Chief Judge Jonathan Lippman counts additional
practice readiness as among its objectives.?” In many
law schools, the effort to achieve practice-readiness may
extend throughout the curriculum, encompassing doctri-
nal courses, writing courses, and clinics. Substituting the
UBE for the New York Bar Exam would force in-school
courses to reduce teaching for practice-readiness, that is,
for New York law, by substituting uniform laws for New
York law. To aid graduates in obtaining employment,
many of the law schools in New York have also added
credit-bearing courses specifically tailored to preparing
students for the New York bar exam. This creates a con-
flict for the law schools.

How Candidates Prepare for the Bar Exam

At many of the New York State law schools, law students
can enroll in for-credit bar-preparation courses focusing
on New York law, taught either by members of their own
faculty or by representatives of the various bar courses.
Whether or not they take such courses in law school,
almost all candidates for the New York bar exam take a
full six-week bar-preparation course emphasizing New
York law. Courses for the NYBE are offered by BarBri,
Pieper Bar Review, Themis, Kaplan, Marino, and BarMax.
Supplemental shorter courses teach essay or MPT or
MBE skills, or all three, or are geared to re-takers. These
include BarWrite®, BarBri, Marino, Pieper, and Kaplan.
Because of the numerous ways in which New York law
and practice is state-specific, full bar-preparation courses
and supplemental essay courses devote substantial time
to preparing candidates for the five New York essays and
the 50 New York multiple-choice questions.28

Effect on Competence of Foreign-Trained Candidates
The effect on the education and testing of foreign-trained
bar candidates raises significant issues about how the
differences between the uniform laws and New York law
may affect the usefulness of the UBE. If the BOLE has
an alternative plan for training foreign-trained candi-
dates if the UBE is adopted, the BOLE has not disclosed
it. Foreign-trained bar candidates, about one-third of
all New York bar candidates, make up one of the larg-
est groups significantly impacted by the UBE proposal.
Many contracts entered into worldwide are governed by
New York law. New York’s unusually liberal standards
for allowing foreign-trained law graduates to take the bar

exam have been justified as promoting the global spread
of New York law. For foreign-trained bar candidates, bar
preparation is necessarily a key part of legal education.
When they take a six-week course preparing them for the
current New York bar exam, they learn the CPLR and the
so-called New York distinctions, as well as law for the
subjects on the Multistate Bar Exam. It weighs against
the UBE that preparation for a one-hour test will not
make for effective global ambassadors. By reducing the
emphasis on New York law in foreign-trained candidates’
bar-preparation, the UBE will serve neither these bar can-
didates nor the policy goals of New York State.

Possible Effect on Pass Rates

The MEE appears to require candidates to know less
substantive law than the current New York bar exam,
and in fewer subjects. Depending on how the exam is
graded, that might be expected to raise pass rates. How-
ever, the MEE essays are difficult in a different way. Their
structure requires more issue-spotting than do the NYBE
essays. This may impact the speed with which candidates
must answer. Anyone hoping to raise bar pass rates by
adopting the UBE must be aware that, in fact, bar pass
rates have been dropping nationwide, and particularly in
states administering the UBE:

Pass rates have declined (dramatically in some cases)
from the July 2013 bar exam to the July 2014 bar exam
in the majority of the UBE states. The pass rate for
people taking the bar exam dropped a whopping 22%
in Montana, 15.2% in Idaho, and 13% in North Dakota.
The pass rate is down 7.7% and 7.5% in Arizona and
Washington, respectively. Other UBE states reporting
a lower pass rate include Alabama, Wyoming, and
Utah.2?

The first-time pass rate for ].D.s with a degree from
ABA-approved schools in New York State also dropped,
but by much less. It was 83% in July 2014. In 2012, it had
been 85% and in July 2013, it was 88%.30

Possible Effect on Attractiveness of Law Schools in
New York to Prospective Students

Practitioner Eileen Millett, Co-Chair of the NYSBA Com-
mittee on Legal Education and Admission to the Bar,
poses the question: “Does the UBE take away or add to
the allure of coming to a New York law school? It remains
to be seen.” That is, would adoption of the UBE make law
schools in New York less attractive?3!

Conclusion

The Board of Law Examiners and the National Confer-
ence of Bar Examiners have presented substantial argu-
ments in favor of the Uniform Bar Examination, which
tests on uniform laws. However, there is an understand-
able reluctance to give up a markedly successful bar
examination, one that is a source of prestige and pride to
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the profession. From a practical point of view, New York
law, which is in many ways unique, plays an important
role in commerce locally, nationally, and throughout the
world. New York’s host of New York-specific laws and
rules of procedure, which many law schools now empha-
size in their effort to help students become practice-ready,
also weigh strongly against adoption of the UBE. With the
UBE, law schools may be placed in a position of choos-
ing between preparing students for practice by teaching
New York law or preparing students for the bar exam by
teaching uniform laws. Until this conflict is resolved, we
should be concerned about the potential for the UBE to
reduce New York graduates’ practice-readiness. N
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Assessing Minimum
Competence in a Changing
Profession: Why the UBE
Is Right for New York

herever we attended law school, and wherever
Wwe practice, lawyers across this country share
a common core of fundamental legal knowl-
edge and basic lawyering skills. First-year law students
learn general principles in foundational subjects; in ensu-
ing coursework they learn concepts that are a feature
of every state’s law, although the implementation and
interpretation of those concepts may, at times, vary from
state to state. Law students, wherever they are schooled
in the law, learn the elements of a negligence action, the
requirements for contract formation, the ways in which
landowners may hold title, and the dual aspects of per-
sonal jurisdiction. They learn mens rea requirements for
imposing liability on criminal conduct and the concepts of
federalism and state sovereignty. They learn that there are
rules of intestate succession, grounds for divorce, and vari-
ous types of business organizations with particular forma-
tion requirements and differing obligations of ownership.
They learn how to perform legal research, how to analyze
facts and apply the law, how to read a statute, and how to
communicate effectively and in the required voice.
Bar examiners across this country assess the com-
petence of law graduates in these general principles,

concepts, and skills, with the ultimate purpose of protect-
ing the public by ensuring that those who are awarded
a license have the knowledge and skills required for
entry-level practice. But while bar examiners are all in
large measure testing the same material, they do it in a
patchwork fashion and with significant disadvantages to
the new lawyer who, after passing the bar exam in one
jurisdiction, wishes to gain admission in a second. Such
admission might be sought, for example, to allow the
new lawyer to accept a job in our still unsettled legal job
market, to relocate in order for a spouse or partner to take
advantage of an employment opportunity, to become
more valuable to an existing employer, or to serve clients
in another jurisdiction.

Last October, acting on a recommendation from the
New York State Board of Law Examiners, Chief Judge
Jonathan Lippman announced a proposal to replace the
current New York bar exam with the Uniform Bar Exami-
nation (UBE) and a separate test of New York-unique
laws and distinctions, to be known as the New York Law
Examination (NYLE).! Following an initial period of public
comment, Chief Judge Lippman extended the comment
period and appointed an Advisory Committee, chaired by
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the Honorable Jenny Rivera, Associate Judge of the Court
of Appeals, to provide a report and recommendation to the
Court after studying and evaluating the proposal through
a public process. That ongoing process includes accepting
testimony at public hearings and in written comments to
the Committee; conducting outreach to engage in dialogue
with stakeholders, including bar associations, most nota-
bly the New York State Bar Association and the American
Bar Association; and, where possible, enlisting the Board of
Law Examiners and the National Conference of Bar Exam-
iners to perform relevant data analysis for the Committee’s
review. Information regarding the Committee’s work and
resources regarding the proposal are available on the Com-
mittee’s website.2

This article is intended to provide information regard-
ing the proposal and to address some questions that have
been raised in the hopes of informing the discussion. The
threshold question is definitional — just what is the Uni-
form Bar Examination?

The Uniform Bar Examination Basics

The UBE is a high-quality, uniform battery of assessment
measures that are administered simultaneously in the
jurisdictions that adopt the test. It consists of the Multi-
state Bar Examination (MBE), the Multistate Performance
Test (MPT), and the Multistate Essay Examination (MEE).
Together, these components test the fundamental legal
knowledge and lawyering skills that are needed to begin
the practice of law. The UBE is uniformly administered,
graded, and scored by the participating jurisdictions, and it
results in a score that can then be transferred to other states
that have joined the UBE network. New York currently
incorporates components of the UBE, specifically the MBE
and the MPT, into its bar exam. Thus, the proposal requires
New York to adopt the remaining component, the MEE.

For those unfamiliar with the tests that comprise the
UBE, the MBE is a 200-question multiple-choice test on the
subjects of Civil Procedure, Constitutional Law, Contracts
(including Uniform Commercial Code [UCC] Article 2),
Criminal Law and Procedure, Evidence, Real Property, and
Torts. It is currently administered as part of the bar exam in
49 states and the District of Columbia. (Louisiana, with its
Civil Code, has not adopted the MBE.)

The MPT is a test in which candidates are presented
with a simulated case file and directed to perform a
task. The file consists of materials — such as interview
notes, transcripts, correspondence, contract provisions,
and pleadings — that might be found in a lawyer’s file.
Candidates are also given a library consisting of cases,
statutes, and regulations. They are required to assimilate
the facts from the file; abstract the applicable principles of
law from the library; apply these principles directly or by
analogy to the facts; and perform the task. The task can be
either persuasive, such as to write a section of a brief or
a letter to opposing counsel, or objective, such as to write
a memo or an opinion letter — the kinds of tasks that a
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new lawyer might be required to do. The UBE includes
two such exercises on each administration, generally one
being a persuasive task and one requiring an objective
writing. In addition to New York, 35 states and the Dis-
trict of Columbia, currently use at least one MPT item as
part of the bar exam.

The MEE would be new to New York. Composed of
six essay questions, the MEE covers all of the MBE sub-
jects and the additional topics of Business Associations,
Conflict of Laws, Family Law, Trusts and Estates, and
UCC Article 9, the particular subjects covered varying
from exam to exam. The MEE questions are shorter than
the current New York essay questions but test much the
same content. Both the New York essays and the MEE
questions are designed to test the candidate’s skills of
issue identification, factual and legal analysis, and writ-
ten communication, as well as knowledge of the law.
Twenty-seven states and the District of Columbia cur-
rently administer the MEE.

The theory of the UBE is that once a law graduate has
achieved an acceptable score on this uniform battery of
tests, he or she should be able to take that score and seek
admission in another UBE jurisdiction. The state import-
ing that score could add a local component, by way of a
test or course covering important state law distinctions,
and would perform its own character and fitness inves-
tigation before admitting the candidate to practice. But
the candidate would not face the delay, cost, uncertainty,
and anxiety of sitting for another — and unnecessary — bar
exam, having already demonstrated competence on the
core legal knowledge and skills that are the stuff of mini-
mum competence.

The UBE tests a candidate’s knowledge of generally
accepted fundamental legal principles. Sources for ques-
tions on the UBE are compendia of black letter law, such
as Restatements of the Law for various subjects, introduc-
tions to legal topics such as are found in American Juris-
prudence 2d and similar legal encyclopedias, casebooks,
treatises, uniform laws and model codes.

Fifteen states have adopted the UBE.3 Admittedly, they
are not large states by numbers of candidates tested, and
our near neighbors have not yet adopted the test, New
Hampshire being the only state in the Northeast to cur-
rently occupy a place on the UBE map. However, a number
of large metropolitan areas are represented by the states
that are UBE jurisdictions. Other jurisdictions are watching
closely, and if New York were to adopt the UBE, it is rea-
sonable to assume that other jurisdictions will follow. New
York is perceived as a leader, and for good reason.

A Comparison of the UBE and
the New York Bar Examination
Table 1 compares the components of the current New
York bar exam with those of the UBE and the proposed
new exam. The MBE has been part of the New York bar
exam since 1979, and New York has included one MPT



item as part of its bar exam since 2001. The UBE would
add a second MPT item to the exam, giving twice the test-
ing time and weight to the critically important assessment
of clinical skills on the bar exam. While the MPT cannot
assess all of the skills needed by a new lawyer, doubling
the time devoted to practice skills testing and includ-
ing two items that require different lawyering tasks will
improve the measure we make of a candidate’s readiness
to enter the profession. The MEE would capably replace
the current New York-created essay questions, and the
New York multiple-choice questions would transition to
a separate 50-question New York Law Examination.

As is apparent from a review of Table 2, three subjects
are tested on the current New York bar exam that are not

tested on the UBE. These are Administrative Law (being
added to the New York bar exam in February 2015),
New York Civil Practice and Procedure, and Professional
Responsibility. On the UBE side, the only subject tested
that is not tested on the New York bar exam is Federal
Civil Procedure. The Board of Law Examiners deter-
mined to delete that topic from the content coverage of
the New York bar exam because it is being added to the
MBE as of February 2015. Thus, candidates will have to
continue to prepare to be tested on Federal Civil Proce-
dure, regardless whether or not the proposal is adopted.

The New York multiple choice and essay questions on
the current exam are crafted by our Board of Law Exam-
iners. They may test any of the topics listed above. Typi-

Table 1. Structure and Weighting of Current New York Bar Exam,
Uniform Bar Exam, and Proposed Exam

New York Bar Exam

Uniform Bar Exam

Proposed Exam

Day 1

Day 1

Day 1

Multistate Performance Test (MPT)
(1 item - 10%)

Multistate Performance Test (MPT)
(2 items — 20%)

Multistate Performance Test (MPT)
(2 items —20%)

NY essay questions
(5 questions — 40%)

Multistate Essay Examination (MEE)
(6 questions — 30%)

Multistate Essay Examination (MEE)
(6 questions — 30%)

NY Multiple-Choice Questions
(50 questions — 10%)

Day 2

Day 2

Day 2

Multistate Bar Examination (MBE)
(200 questions — 40%)

Multistate Bar Examination (MBE)
(200 questions — 50%)

Multistate Bar Examination (MBE)
(200 questions — 50%)

New York Law Examination (NYLE)
(50 multiple-choice questions. Must be
passed independently. Offered with the

UBE and on other dates)

Table 2. Content of Current New York Bar Exam and Uniform Bar Exam
(subjects indicated in italics are unique to that exam)

New York Bar Exam

Uniform Bar Exam

Administrative Law

Business Relationships

Business Associations

NY Civil Practice and Procedure

Civil Procedure* (Federal)

Conflict of Laws

Conflict of Laws

Constitutional Law

Constitutional Law*

Contracts and Contract Remedies

Contracts*

Criminal Law and Procedure

Criminal Law and Procedure*

Evidence

Evidence*

Matrimonial and Family Law

Family Law

Professional Responsibility

Real Property

Real Property*

Torts and Tort Damages

Torts*

Trusts, Wills and Estates

Trusts and Estates

UCC Articles 2 and 9

UCC Articles 2* and 9

*Subjects marked with an asterisk are tested on the MBE, as well as on the MEE. The other listed UBE subjects are tested only on the MEE.
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cally, essays test major substantive areas of Contracts,
Criminal Law, Family Law, Real Property, Torts and Wills
and Trusts, with minor substantive areas and, at times,
procedural issues or Professional Responsibility ques-
tions integrated into the essay questions.

On a given exam, about half of the multiple choice
questions will be based on procedural issues and on rem-
edies, including New York (and, prior to February 2015,
Federal) Civil Procedure, Criminal Procedure, Contract
Remedies, Tort Damages, Equitable Remedies and Evi-
dence. The remaining questions focus on substantive law.

The Board relies mostly on New York authorities in
writing essay questions, but quite often the analysis of
the issue and answer to the question would be the same,
or substantial credit would be awarded if the candidate
answered in accordance with general principles. The
goal of a question is frequently to test the candidate’s
understanding of legal concepts, such as the statute of
frauds, an attempt to commit a crime, strict liability, or
ademption, and an answer that does not correctly state
the New York rule may nonetheless earn several of the
allotted points for recognizing and stating the issue and
analyzing the facts, as well as for the quality of the writ-
ing and analysis.

If the only point of a question was to test a candidate’s
knowledge of the law, that could be done more efficiently
with a multiple choice question than with an essay.
Essays permit testing of the skills of identification of the
legal issue, legal analysis and reasoning, and written
communication. Replacing the New York essays with the
MEE will allow continued assessment of these important
skills, in the context of fundamental legal principles of
the type that are generally taught regardless of where one
attended law school.

Proposed New York Law Examination

The subjects tested on the proposed NYLE would be
largely the same as the content of the current New York
essays and multiple choice questions, except that ques-
tions would focus on areas where New York law varies
from the prevailing views or generally accepted funda-
mental legal principles or is unique. Constitutional Law
would be dropped as an independent topic (although
it would still be tested in the context, for example, of
important New York expansive constitutional protections
afforded to criminal suspects and defendants). The UCC
would also be eliminated, as it is adequately covered by
the UBE.

The NYLE would be heavily focused on New York
Civil Practice and Procedure, given the importance of
that subject to practice in our state and the unique nature
of our practice statute, and on distinctive features of the
New York Rules of Professional Conduct. Administra-
tive Law would be tested on the NYLE, as that subject
is not tested on the UBE. The NYLE would also sample
knowledge in other content areas where New York law

42 | February 2015 | NYSBA Journal

parts company with the prevailing views on fundamental
principles that are tested on the UBE.

In addition, the Board is committed to continuing
to test issues, where appropriate, in an access to justice
context, as well as the particular obligations of New York
attorneys with respect to service and engagement in pro
bono activities.

Some concern has been raised that testing of general
principles on the UBE and entrusting the assessment of a
candidate’s knowledge of distinctive aspects of New York
law to the separate NYLE will inadequately test our state
law. The focus of some criticism is the mistaken belief that
the UBE tests strictly “uniform laws,” and the observa-
tion is made that New York is somewhat of a contrarian
when it comes to adopting proposed uniform legislation.

The MBE and MEE test generally accepted fundamen-
tal legal principles, drawn, as noted above, from an array
of sources, with uniform laws being only one such source.
And while New York may not have adopted in wholesale
fashion the myriad uniform laws that have been drafted
by the National Conference of Commissioners on Uni-
form State Laws, the provisions of such laws are often
substantially aligned with New York law.

New York long ago accepted the idea that it was
appropriate to assess the competence of law graduates by
testing their knowledge of generally accepted principles,
such as are tested on the UBE. Were that not the case, we
would not have relied on the MBE for over 35 years as the
anchor for our bar exam. But clearly there are differences.
It is for that reason that the proposal under consideration
includes a requirement that candidates take and pass the
NYLE.

In considering what structure a separate test of New
York-specific law should take, the Board was mindful of
the fact that multiple choice tests provide greater reliabil-
ity than essays, because more questions can be asked per
unit of testing time, supplying better information about
the competence of the candidates. We are cautioned by
testing experts that, if content can be tested in multiple
choice format, it is the preferred method of testing. In
addition to enhanced reliability, multiple choice ques-
tions have the advantage of being readily graded, so as
not to delay the announcement of results, and they are
graded objectively, without being subject to the potential
for bias and human error found in essay grading. The
Board believes that the important distinctions in New
York law can be tested in multiple choice format and,
thus, to add an essay exam on those distinctions would
only duplicate the skills assessments already adequately
made by the MEE. Finally, there are administrative and
cost impediments to an essay test, which are insurmount-
able if the NYLE is to be administered in conjunction with
the UBE.

In terms of the number of questions to be included,
considerations were given to when and how the test
could be administered, and to the fact that this test was



designed to be an independent means to evaluate com-
petence in New York-specific law. No test covers 100%
of the coursework, and this test was not intended, on
each or on any administration, to assess the full range
of New York distinctions. Rather, it was intended to
sample the candidate’s knowledge of areas where New
York law is unique and important, and specifically to
include those aspects of our jurisprudence that, as a
matter of public protection, a new lawyer should be
expected to know.

As noted above, if the proposal is adopted, the NYLE
will be an independent requirement. The proposed pass-
ing score is 30, or 60%. The addition of this test would

New York has for many years tested on both general
principles and New York distinctions with regard to the
MBE subjects, which now number seven.> Candidates are
already preparing for the New York bar exam by learn-
ing the general principles that are tested on the MBE,
together with the New York rules tested on the traditional
New York bar exam.

Thus, it is only with regard to the non-MBE UBE sub-
jects that appear (along with the MBE subjects) on the
MEE that testing would pivot from a New York-only per-
spective to general principles and New York distinctions.
Those subjects are Business Associations, Conflict of
Laws, Family Law, and Trusts and Estates. Additionally,

Wherever we attended law school, and wherever we

practice, lawyers across this country share a common core of
fundamental legal knowledge and basic lawyering skills.

represent a shift to an exam requiring a greater demon-
stration of competence in New York law than is required
on the current bar exam, where the score achieved is a
blend of performance on New York-specific and general
principles. On the current exam, candidates who do well
on the MBE and MPT could offset any deficiency in their
knowledge of New York-specific law and pass the exam.

If the plan is adopted as proposed, the NYLE would
be offered multiple times a year. The Board has created a
detailed, annotated outline for the proposed NYLE and
invites comment from all stakeholders. Comment is par-
ticularly invited as to the scope of the outline: whether
New York law, in fact, varies from the prevailing view
in a way that is significant and important for entry-level
practice; and whether there are critical areas of practice
that are not reflected in the outline.#

In addition, the Board is drafting and, if the proposal is
adopted, plans to post a bank of questions on its website.
The Board anticipates that these will be direct questions
of legal principles, testing a candidate’s specific knowl-
edge of the law. Gone will be any complex fact patterns
to present the issues, given that the Board is satisfied that
the factual and legal analysis skills required by fact-based
questions will be adequately assessed on the UBE.

Preparing for the UBE and the NYLE

Some are concerned that if New York adopts the UBE,
it will disadvantage New York candidates who have
learned the New York rules in their study in New York
law schools. Others fear that our New York law schools
will no longer teach New York law. These dual concerns
touch the question of how candidates will prepare — and
will be prepared by their law schools — for the new test-
ing regimen.

UCC Article 9 would be tested on the UBE, but it would
not be tested on the NYLE.

While the Board of Law Examiners has no doubt that
New York law schools seek to prepare their students for
practice in New York, the majority of people who sit for
the New York bar exam did not earn their J.D. degrees at
our New York law schools and presumably did not have
the benefit of studying New York-specific law. In fact,
while there are 15 law schools in New York, in 2014 grad-
uates of 193 ABA-approved law schools sat for the New
York bar exam. Out of the 15,227 candidates who sat for
the bar exam in New York in 2014, 5,088 were graduates
of New York law schools, 5,304 were graduates of out-
of-state ABA-approved law schools, 4,813 were foreign-
educated, and a handful qualified in another fashion.

The Board assumes that most, if not all, of our candi-
dates — including those who attended law school in New
York — studied from national casebooks and learned the
general concepts that are tested on the UBE. Many, if not
most, of our candidates learned the critical distinctions
in New York law through their preparation for the bar
exam. The passing rates on the bar exam for candidates
who graduated from an ABA-approved law school and
then sat for the New York bar exam for the first time
in July are quite similar for graduates of New York law
schools and for those who attended law school beyond
our borders. On our July exams, from 2008-2014, the
passing rates for these first-time takers who were New
York law school graduates ranged from 83% to 91%; the
out-of-state law school graduates passed at rates ranging
from 82% to 90%.

The adoption of the UBE does not incentivize reduc-
ing the amount of New York law taught in the classroom.
As it now stands, faculty teach general principles and
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certain jurisdictional distinctions, including rules unique
to New York. That would not change given the need to
prepare for the NYLE and the alignment of New York law
with UBE coverage. The Board also anticipates that many
students attending New York-based law schools want to
learn New York law because they believe this provides
them with an edge in the employment market. There-
fore, New York-based law schools would be an attractive
option for these students, providing sufficient motivation
to continue to teach as much New York law as schools
have in the past.

York’s.6 This has given rise to some concern about the
portability of the scores earned on the UBE if taken in
New York. A candidate can transfer a score to a jurisdic-
tion only if the score is sufficiently high to satisfy the
passing standard in the importing jurisdiction. New
York’s passing score is lower than that of 10 of the 15
jurisdictions that have already adopted the UBE. But two
considerations bear mention.

First, New York test takers who are graduates of
ABA-approved law schools typically do quite well — and
earn a mean score on the MBE that is well above the

Some are concerned that, if New York adopts the UBE,

it will disadvantage New York candidates who have learned
the New York rules in their study in New York law schools.

While graduates of New York law schools may have
— and may continue to have — an advantage in demon-
strating their knowledge of New York law on the NYLE
and in gaining employment in New York, insofar as the
UBE is concerned, it is not anticipated that the change to
testing general principles (rather than strictly New York
law) in the non-MBE UBE subjects, and particularly in the
essay format in which they will be tested, will present a
significant added burden to any candidates or disadvan-
tage to graduates of New York law schools. Certainly, the
high caliber of the faculty at our New York law schools
suggests that they have broad knowledge of their subject
areas and are fully capable of preparing students both for
practice and for the bar exam, in whatever format it is
administered.

Passing Score on the UBE
A word about the passing score on the UBE is in order.
The passing score on the UBE would be the same as the
passing score on the current New York bar exam, albeit
on a different scale. The key is the MBE. The MBE is an
equated test, meaning that, through a statistical process
that involves the comparison of performance on common
items embedded on different administrations of the test,
a score on the MBE achieved on one administration of the
test has the same meaning as a score earned at a differ-
ent time. In order for our bar exam scores overall to have
that same consistent measure of competence, we scale
the other components of the bar exam to the MBE. On the
MBE scale, New York’s passing score is 133. Currently,
we use a 1000-point scale. We multiply the MBE scores
by five, and our passing score is five times 133, or 665 out
of 1000. If we adopt the UBE, we are proposing a passing
score of 266, or two times 133, as the UBE is on a 400-point
scale. To emphasize, the score of 266 would have the same
meaning as the current 665.

There are more than 30 jurisdictions whose passing
scores, on that same MBE scale, are higher than New
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passing score. Those candidates who graduated from
ABA-approved law schools and took the New York bar
exam for the first time in July 2014 earned an MBE mean
score of 145.4, which is higher than the MBE-equivalent
passing score required by any state in the country, UBE
jurisdiction or not.

Should a candidate not score sufficiently high on the
UBE for admission in New York, the candidate may still
satisfy the passing score in another UBE jurisdiction,
become admitted, and enter practice there, whereas he or
she would be relegated to repeating the bar exam under
the current testing regime. The candidate could qualify
for federal employment (in New York or elsewhere) or
could otherwise become employed and may ultimately,
after five years of practice, qualify to be admitted on
motion in New York, should that be the desired outcome.

Effect on Employment in New York

There are, naturally, concerns about the potential impact
of new cadres of candidates who could qualify for admis-
sion in New York without taking the current New York
bar exam. Of course, these candidates would be required
to demonstrate their knowledge of New York law by tak-
ing and passing the NYLE, but the concern is one of the
effect on job opportunities for New York lawyers.

Because of New York’s central position in the global
marketplace, the location here of many large law firms
and many international firms, and the high regard in
which our Court of Appeals is held throughout the
country, New York already attracts some of the best and
brightest of the law graduates in the United States.

The people who would be eligible for admission based
upon their having taken the UBE in another jurisdiction
would be new lawyers. They hardly represent competi-
tion to the seasoned practitioner. Moreover, New York is
a traditionally “open market.” New York has educational
eligibility requirements that are welcoming to foreign-
educated applicants. New York’s ability to attract legal



talent from all corners of the country and of the world is
a significant strength. It is what makes the New York bar
the envy of the world. It would be ironic for New York
to extend a hand to foreign-educated lawyers but close
the door to new graduates of accredited American law
schools who have demonstrated their competence on
a robust and rigorous test. And, of course, the purpose
of the bar exam is to protect the public by admitting to
practice only those candidates who have acquired the
quantum of knowledge of skills that equates to minimum
competence.

Impact of Change on Discreet Groups

The Bar as a whole is committed to improving access to
the profession and increasing the diversity of our ranks.
Change of any kind breeds uncertainty and concern.
Important concerns have been raised about the impact
of the adoption of the UBE on subgroups of our test-
takers, and particularly on racial and ethnic groups, and
whether the adoption of the UBE will exacerbate existing
barriers to the profession unrelated to individual com-
petence. Such barriers include lack of sufficient financial
resources, crushing educational debt, and family caretak-
er responsibilities. The Board shares those concerns. The
short answer — and one that is understandably not fully
satisfactory —is that we cannot know with 100% certainty
what the impact would be. However, we have no reason
to think there should be an adverse effect, and no UBE
jurisdiction has reported such an effect, but the data are
simply not available. And we will never fully know the
answer. It is impossible to give the current New York bar
exam and the UBE to the same population of candidates,
so we cannot know how a given cohort’s performance on
one instrument would compare to that group’s perfor-
mance on another.

However, the UBE is sufficiently similar to the existing
test to make wide swings in performance unlikely. The
Board has examined what data are available and will con-
tinue to monitor performance, but there is no reason to
believe that we would see outcomes that are significantly

different from the results observed on the current bar
exam. The uncertainty should not be an obstacle to adop-
tion of the UBE but a caution for continuing analysis.

Conclusion

The present New York bar exam has served us well. It has
produced a bar with a long and proud tradition of com-
petent and ethical representation of trusting clients. It is
not by reason of any deficiency in the structure or content
of our current exam that consideration should be given to
the adoption of the UBE. Rather, it is the mobile nature of
our society and the ongoing dramatic transformation of
legal education and our profession that compels the con-
clusion that the time has come in this country for a com-
mon licensing test. The UBE acknowledges our shared
heritage of foundational principles, while allowing space
for our unique approach to law and policy, in those areas
where we choose to be different. Adoption of the UBE
would also mean more testing of practice and lawyering
skills, in furtherance of the current goals and trends in
legal education.

Assessment of law graduates on this complemen-
tary battery of tests will assure that they have assimilated
the fundamental legal knowledge and lawyering skills
required for entry-level practice. Requiring candidates for
admission in New York to pass the New York Law Exami-
nation, in addition to the demonstration of competence
implicit in passing the UBE, will further serve the ultimate
purpose of the bar exam — to protect the public. |

1. See Request for Public Comment, October 6, 2014. http://www.nycourts.
gov/ip/bar-exam/resources.shtml.

2. http://www.nycourts.gov/ip/bar-exam/.

3. The UBE has been adopted in Alabama, Alaska, Arizona, Colorado,
Idaho, Kansas (effective April 2, 2015), Minnesota, Missouri, Montana,
Nebraska, New Hampshire, North Dakota, Utah, Washington, and Wyoming.

4. The Content Outline can be found at http://www.nycourts.gov/ip/
bar-exam/resources.shtml.

5. Eight, including UCC Article 2.

6.  Comprehensive Guide to Bar Admission Requirements 2015, chart 9, pp.
29-30. http://www.ncbex.org/assets/media_files/Comp-Guide/
CompGuide.pdf (last visited Jan. 31, 2015).
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THE ASSOCIATION POSITION

ay it please the Court and
the Committee, I'm David
Miranda, President-elect of

the New York State Bar Association
(NYSBA). Our President Glenn Lau-
Kee asked me to express his deep
regret for not being here today and our
gratitude on behalf of the NYSBA to
Hon. Chief Judge Jonathan Lippman,
Hon. Associate Judge Jenny Rivera,
who chairs the Chief Judge’s Study
Committee, the Committee, and the
entire Court of Appeals for provid-
ing us this opportunity to share the
NYSBA's views regarding proposed
changes to the manner in which those
seeking the honor and privilege of
practicing law in the great State of
New York are examined and tested.
We applaud Chief Judge Lippman for
his leadership in raising the issue of
whether our current form of testing for
New York State bar admission is suf-
ficient to test the skills and ability of
law graduates to be ready to practice
law in New York.

Our current test includes one full
day (6 hours and 15 minutes) of New
York State-specific essays and mul-
tiple choice questions and a Multistate
Performance Test (MPT), which are
intended to test practice readiness and
fundamental lawyering skills.

We support the view, in this ever-
changing world, that more than ever,
newly admitted attorneys in New York
need to be ready for practice, and
in order to get there our old testing
models need to be challenged and
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improved. However, the member-
ship of NYSBA, the practicing attor-
neys of New York State, have very
strong concerns that the Uniform Bar
Examination (UBE) proposal for the
New York State bar, as it is currently
configured, will not lead us in the right
direction, but rather is a step backward
from the current New York State bar
exam.

Our Association formed a Commit-
tee on Legal Education and Admission
to the Bar with attorney leaders in the
bar and academia to study this impor-
tant issue. With me here today is Eileen
Millett, Co-chair of that Committee,
to briefly summarize our initial find-
ings, submitted with our testimony to
assist the Chief Judge and this Com-
mittee in its study of this important
issue. Also with me is Sarah Gold,
the Chair of our Young Lawyers Sec-
tion, which includes law students and
newly admitted attorneys who have
very strong concerns that our New
York State bar exam test for compe-
tency specific to New York practice,
and that any changes do not diminish
the prestige of a license to practice law
in New York.

A license to practice law in New
York is the gold standard for law-
yers across our nation and around the
world. And that must not change, or be
tinkered with, without long and care-
ful deliberation and not without sub-
stantial good cause shown. More often
than not, the laws of New York do not
follow the Uniform Laws that the UBE

Remarks of President-elect
David P. Miranda to the
Advisory Committee on the
Uniform Bar Examination

February 3, 2015

tests; rather New York laws are special,
unique and sometimes frustrating, but
the ability to understand and navigate
the nuances and pitfalls of New York
law is crucial to the ability to be able
to practice competently in New York.

New York, with its progressive
laws, courts, and judges, is a recog-
nized leader in the legal community
throughout our nation and the world.

Practicing here is special and is
unique, and very different from prac-
ticing in Iowa or South Dakota. And
our bar examination should be, must
be, properly reflective of our unique-
ness, our diversity, and our influence
throughout the world.

There are no two ways about it,
practicing in New York is different than
any place else in the world. We are the
opposite of uniform. What makes us
different is also what makes us won-
derful and sought after. Attorneys in
other states and other countries first
want to practice in their home jurisdic-
tion, but for many a license to prac-
tice law in New York is their second
most valuable asset. Just last month
in Albany we had attorneys from 17
countries and 40 states seeking admis-
sion in New York. And when we're
told that the UBE is better because it
will increase the portability of a New
York license we’re concerned, because
there is no outcry about barriers to
entry in other states from our mem-
bers; no outcry from practicing New
York attorneys, no outcry from our cli-
ents or the public, and no outcry from



the courts that they wish more out-of-
state attorneys could practice here. It is
the attorneys in other states who will
now be able to more easily flood the
New York legal community and dilute
the significance of a license to practice
in New York. Law firms and employers
in New York want attorneys steeped in
the complicated nuances of New York
practice; clients in New York, whether
rich or poor, need their attorneys to be
fully versed in New York law. Our bar
examination is the gatekeeper to protect
the public. The proposed configuration
of the UBE takes us from a full day of
New York-specific essays and practical
testing to 50 multiple choice questions
on New York law.

New York State must keep as much
control as possible over its testing of
new lawyers. Under the UBE, New
York might retain some influence over
this examination, but we would be los-
ing much of the control we have over
our own exam. This proposed configu-
ration takes us in the wrong direction.

* X %

We agree that New York State
should embark upon creating an exam
that is greater than the current model,

/

a bar exam that truly tests the ability
to practice law in New York and keeps
the New York license as the gold stan-
dard for lawyers. We submit that imple-
menting the UBE under its proposed
configuration does not lead us in that
direction. We ask the Chief Judge and
this committee not to be unnecessarily
hasty in its decision. There needs to be
more time to study the effect of this
proposal. To date we have seen scant
proof regarding the potential disparate
impact of this new exam. It is not suf-
ficient to say let’s try it for a few years
and see what happens. Without further
study we may well be disenfranchising
important groups of people from the
privilege of practicing law in New York
- and it is a privilege, a privilege that
New York and not some other entity
should control. Under the UBE New
York would have some influence, but
lose much of its control.

Finally, New York State must be
diligent in providing an examination
that fully tests knowledge of New
York law and the skills necessary to
practice in New York. The current
exam does not fully get us where we
need to be, but the proposed UBE
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does not get us there either. We must
not change merely for the sake of
change. We are New York State. We
can do better.

And I am confident that with the
leadership of Chief Judge Lippman,
and the dedication of this committee,
working together with the organized
bar and the great law schools of this
state, we will do better. On behalf of the
NYSBA, I thank Chief Judge Lippman,
Associate Judge Jenny Rivera and this
esteemed committee for starting us on
the path to a bar exam that truly and
comprehensively tests the ability to
practice law in New York.

The NYSBA’s Committee on Legal
Education and Admission to the Bar
(CLEAB) published a report on the issue
in October 2014. The report was approved
by the House of Delegates at its November
2014 meeting. To view the report visit
our website, www.nysba.org and click
on Committee on Legal Education and
Admission to the Bar under “Committees.”

This committee’s findings and concerns
were discussed during the presentation by
Eileen Millet, Co-chair of CLEAB, and
Sarah Gold who spoke about the concerns
of young lawyers. |

THE NEW YORK
BAR FOUNDATION

NYSBA Journal | February 2015 | 47



CONTRACTS

BY PETER SIVIGLIA

Voting Arrangements and Transfer
of Shares

Arrangements among shareholders
are typically handled, as one might
expect, in a “shareholder agreement.”
I titled this article “Shareholder
Arrangements” because I prefer to deal
with these matters in the company’s
articles or certificate of incorporation,
making them part of the company’s
constitution, thereby eliminating any
argument that a provision is unen-
forceable because of a breach of anoth-
er provision of the agreement.!

The essential concerns in sharehold-
er arrangements are control and veto
power at the shareholder (ownership)
and director (management) levels and
transferability of shares.

Control and Veto Power

Voting arrangements are handled eas-
ily by the use of different classes of
stock, which can have identical rights
in all respects other than the voting
features. Each class, for example, will
have the right to elect a specified num-
ber of directors, the right to replace
directors elected by that class, and the
right to fill vacancies in the director-
ships of that class.

Consistent with those arrangements,
action by the board of directors can, for
example, be made to require approval
by a majority of each class. And like-
wise, at the shareholder level, action
by the shareholders can be made to
require approval by a majority of each
class. Shareholder approval is typically
required to amend the company’s arti-
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Shareholder Arrangements

cles or certificate of incorporation, to
merge with other companies, to sell all
or substantially all of the assets of the
company, and to dissolve the company.

Further, if the investor is acquiring
a minority position in the company,
the class of stock that the investor
receives can contain terms which will
confer upon that class the right to elect
a majority of the board on the occur-
rence of certain events — such as losses
for a specified number of fiscal peri-
ods, failure to achieve specified profits,
and failure to pay specified dividends.
Conversely, provision can be made to
return control to the majority when
and if specified criteria are met for a
specified period.

The variations are as many as a deal
may require, but, in the final analy-
sis, any voting arrangement that can
be addressed in an agreement can be
treated more safely and more easily by
using different classes of stock.

Transfer of Shares

Other common ingredients of privately
held companies are rights of first refus-
al on the issuance by the company of
shares or rights or options to acquire
shares of the company, and on the
transfer of shares by the shareholders.
These rights are designed to protect the
proportional interests of shareholders
in the company and to protect share-
holders from newcomers with whom
they do not wish to do business. Be
aware, though, that as a general rule,
an absolute prohibition on the transfer
of shares in a corporation, even if con-

tained in the articles or certificate of
incorporation, is invalid.

Rights of first refusal on the issu-
ance by the company of shares or
options to purchase shares in the com-
pany are called preemptive rights.
These rights give shareholders the
right to participate proportionately in
the offering before anyone else can pur-
chase the securities offered. Generally,
preemptive rights must be specified in
the company’s articles or certificate of
incorporation, but some jurisdictions
may, like New York State prior to Feb-
ruary 22, 1998, mandate preemptive
rights unless excluded by the articles or
certificate of incorporation.

Rights of first refusal on the transfer
of shares by a shareholder generally
require a shareholder, before selling
any of its shares, to obtain a bona fide
offer to purchase those shares. The
selling shareholder must then offer
the shares to both the company and to
the other shareholders on the terms of
that offer. If the company and none of
the other shareholders accept the offer
within a specified period, the selling
shareholder may then sell the shares
to the person who offered to buy them,
but only on the terms of that bona fide
offer. If the terms of that offer or any
subsequent offer change, then the pro-
cess must be repeated with respect to
that “new” offer.

Essential characteristics of these
rights of first refusal on shareholder
transfers are:

1. In order to eliminate a type
of payment (such as shares in



another company) or collateral of
a type that the company and the
other shareholders might not be
able to match, the bona fide offer
to purchase the shares must be all
cash payable within a short, spec-
ified period without any collateral
securing payment of the purchase
price;

2. The company and the sharehold-
ers may exercise their options
only as to all of the shares subject
to the bona fide offer;

3. If the company exercises its
option, its exercise trumps the
other options, and the company
alone will purchase the shares;

4. If the company does not exercise
its option and two or more share-
holders exercise their options,
then those shareholders will pur-
chase the shares in proportion to
their shareholdings. Of course, if
the company has more than one
class of stock outstanding, then
shareholders owning stock of the
class to be sold should have prior-
ity of purchase over those share-
holders who do not own stock of
that class.

Again, as with voting arrangements,
these restrictions on the issuance and
transfer of shares can be handled easily
and safely in the company’s articles or
certificate of incorporation.2

Exit Strategies — Particularly for
Minority Investors

Before embarking on this voyage, 1
must sound two warnings:

1. As a general rule, a minority
position in a privately held com-
pany is worth little more than the
parchment on which it is written.

2. Control may not be used to
benefit the controlling party.

The business must be run entirely
to benefit the company and to
benefit the shareholders equally,
without preference.

The promised land for investors
in a privately held company is often
a public offering, which will provide,
subject to certain legal restrictions, a
market for their investment. But tak-
ing a company public depends on an

unpredictable future and may not be
possible. Further, because of the costs
involved, because of the added bag-
gage — unrelated to the business of the
company — of having to comply with
the rules regulating public companies,
and because of the enhanced risk of
personal liability and other consider-
ations, a public company may not be
the desired result. The public arena just
may not be the best environment for
the company.

Nevertheless, other exit roads are
available, though none is without its
potholes.

Piggyback Rights

A piggyback right allows an investor
to include its shares in a public offer-
ing of the company’s stock. Of course,
the right is useless unless the company
decides to go public. From the com-
pany’s point of view, the added shares
and the fact that an “insider” has elect-
ed to cash in its investment could have
a depressing effect on the offering.

Puts to the Company

Sometimes investors negotiate a right
to sell or put their shares back to the
company. Companies should be wary
of granting such rights. And there is
also a concealed risk to the investor.
The following illustrates both risks
with this very type of arrangement:

Client: Peter, we have a problem.
Peter: Yes?

Client: Before you became our
lawyer, we bought that Colorado
company, and we gave the owners
options to buy shares of our stock.

Peter: OK.

Client: But we also gave them
simultaneous rights to sell their
shares back to us.

Peter: Ohhh?

Client: Well, as you know, for
many years our company was not
doing well. But for the last few
years, since we changed the busi-
ness plan, the company has been
profitable. Under the earnings for-
mula the price at which they can

sell back their shares is now much
greater than the price they have
to pay for them. So they exercised
both options. The trouble is we
don’t have the money to spare to
buy back the shares. It will cripple
us.

Peter: Ahhh . . .. But doesn’t your
company have a cumulative defi-
cit?

Client: Yes.

Peter: Well, the company can only
redeem its shares from surplus, so
it is legally precluded from buy-
ing the shares. It can’t buy them.
I suggest you call Jonathan and
explain the situation. We’ll work
out something.

A relieved but nervous client called
the CEO of the subsidiary, who was
one of the option holders. The CEO,
in turn, called the lawyer who repre-
sented him and the other owners on
the sale of their company. Following
that call, the CEO called the client and
said: “Peter’s right, so what do we do
now?”

What we did was to restructure the
transaction to the mutual satisfaction
of all, by issuing to the option holders,
in place of their options, hypotheti-
cal shares (called “phantom stock”),
in exchange for which the recipients
could elect to receive payment dur-
ing their employment or for up to five
years thereafter with the company’s
having a right to make that payment
over a limited period of time.3

Generally, from the company’s point
of view, I advise against granting these
puts because of the cash flow risk to
the company depicted by the illustra-
tion above. Besides, although concoct-
ing a valuation formula is a fine source
of income for the lawyer, those formu-
las are poor predictors of actual value
since no one can know what the actual
factors of valuation will be some time
in the future.

On the other hand, from the point of
view of an investor obtaining a put, the
investor should negotiate an alternate
buyer for its shares (as, for example, a
secondary put to a parent or affiliated
company) against the risk of the com-
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pany’s being legally precluded from
purchasing them.

Tagalong Rights

A tagalong right is a right or option
given to one or more shareholders
allowing them to participate in the sale
of shares arranged by another; it is a
bit like the piggyback right described
above, but with some additional con-
siderations.

The participation, of course, must
be on the same terms arranged by
the initiating seller: price, payment,
security for any deferred payment,
warranties, etc. But, like rights of first
refusal, the tagalong right to partici-
pate in a sale complicates the sale for
the initiating party, and it may even
frustrate the sale because the initiat-
ing party and the buyer will not know
to what extent, if any, tagalong-right
holders will participate. To say the
least, advance discussion, coordination
and agreement among all three inter-
ests — seller, buyer and tagalong-right
holders — are essential.

A further consideration is how to
determine the number of shares a
tagalong-right holder can sell. For
example, if a person sells a portion
of its shares and a tagalong guy does
not participate in that sale, but at a
later date that same person sells all
of its remaining shares, should that
tagalong guy have the right to sell
all of its shares in the second transac-
tion? And if a person sells all of its
shares, should the tagalong guy be
allowed to sell all of its shares even if
the tagalong shares are more than the
shares owned by the initiating seller?
Considerations like these pester tag-
along arrangements.

And there is one final technical
note: If the transaction includes both
tagalong rights and rights of first refus-
al as discussed above, the tagalong
rights should become operative only
if no right of first refusal is exercised.

Dragalong Rights

The counterpart to the tagalong right
is a dragalong right. A dragalong right
gives the right holder the option to
require the other shareholders to par-
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ticipate in a sale that the right holder
arranges, on the same terms that the
right holder arranges.
Typically, a majority shareholder
would want a dragalong right to
assure itself of the ability to sell its
shares to a buyer that wants to pur-
chase the entire company and not less,
or to arrange a sale of the entire busi-
ness and assets of the company when
the minority interests have the voting
power to block the sale. In the case of
a sale of the business and assets, the
company would be liquidated and
dissolved following the sale, and the
proceeds of the sale, after payment
and provision for the company’s obli-
gations, would be distributed to the
shareholders.
The dragalong right also will have
the effect of depriving the minor-
ity shareholders of any leverage they
might have by refusing to sell.
If I were asked to give a dragalong
right, I would want the dragalong
contract to assure me that I would
not be required to sell my shares or to
vote my shares in favor of a sale of the
business and assets unless the sales
price for the entire company is not less
than a specified amount. That amount
(A) could be a fixed sum, which
could be increased yearly by a
specified amount or by a com-
pounding factor; or
(B) subject to a specified minimum
price, it could be determined
(i) by a formula such as a mul-
tiple of earnings or a multiple
of EBITDA (earnings before
interest, taxes, depreciation
and amortization); or

(ii) by the company’s book
value, valuing the assets of
the company at their fair
market values; or

(iii) by an average or weighted
average of two or more
formulas.

Another consideration of “drag-
gees” is the disposition of any obliga-
tions of the company to them. These
obligations might include loans to the
company, guarantees of company obli-
gations, or collateral pledged to secure
obligations of the company. Surely

“draggees” will want those obliga-
tions discharged and any collateral
returned to them at or before the sale
is concluded.

Moreover, as a shareholder asked
to grant a dragalong right, I would
seriously consider insisting on receiv-
ing a tagalong right in exchange.
Accompanying dragalong rights
with tagalong rights should insulate
the dragalong right-holder from any
claims by the other shareholders that
they were treated unfairly, especially
when the dragalong right mandates a
minimum value to require the share-
holders to be dragged along.

Finally, as a “draggee” I would
want the entire purchase price pay-
able in cash on closing because any
other arrangement — even deferred
payment terms for an all cash deal —
converts a seller into a hybrid, that
is, into both a seller and a buyer: a
seller of shares and a buyer of debt.
For that very same reason, I would
exclude merger transactions from the
dragalong right because in a merger
transaction each participant is both a
seller and buyer: a seller of shares in
the merging company and a buyer of
shares in the company formed by the
merger.

Because, to be effective, any drag-
along arrangement requires the par-
ticipation of all shareholders, option
holders as well as the shareholders
should be parties to the contract.
Further, provision should be made
to require future shareholders and
option holders to become parties as a
condition to their receiving any shares
or options. And, of course, the com-
pany should also be a party.* u

1. See Peter Siviglia, Commercial Agreements:
A Lawyer’s Guide to Drafting and Negotiating,
Lawyers Cooperative Publishing (1993), West
Group Rev. Ed. 1997. Supplemented annually.

2. Chapters 8 and 8B of Commercial Agreements
contain sample provisions for shareholder arrange-
ments, discussed above, in the first part of this
article.

3. Chapter 6A discusses and provides an exam-
ple of a “phantom stock” plan.

4. Chapter 12 contains sample provisions for
piggyback, tagalong and dragalong rights, and for
stock options discussed in the second part of this
article.
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The newly discovered evidence
must be competent evidence, “although
occasionally even incompetent evi-
dence may be allowed to do it if it tends
‘dramatically” to undermine the origi-
nal judgment.”?2 Some judges might
disagree and not consider incompetent
evidence on your motion to vacate.

An additional requirement under
CPLR 5015(a)(2) is that the newly dis-
covered evidence could not have been
discovered in time to move for a new

sic fraud is “conduct which deprives
a party of a full trial, or has the effect
of preventing a party from fully pre-
senting [the party’s] case.”30 Intrinsic
fraud is fraud that leads to “[a] judg-
ment based on a fraudulent instrument
... or perjured testimony, or any other
item presented to and acted on by the
court, whatever its fraudulent compo-
nent.”31 As one scholar explains, “con-
duct which in effect denies a hearing
is extrinsic while conduct that injects
fraud into the hearing is intrinsic.”32

A court has “inherent power to
vacate orders and judgments obtained
by misrepresentation or fraud.”3?

LackofJurisdiction: CPLR5015(a)(4).
Move to vacate a default judgment
under CPLR 5015(a)(4) if subject-matter
or personal jurisdiction is absent.

You needn’t show a meritori-
ous defense if youre moving under
CPLR 5015(a)(4).40 A default judg-
ment obtained without jurisdiction is
a “mullity, irrespective of the question
of merit.””41

If a court vacates a judgment under CPLR 5015(a)(4), it must

do so without imposing terms or conditions on the vacatur.

trial under CPLR 4404. A motion under
CPLR 4404 must be made within 15
days after the decision or verdict.23 If
you discover the evidence within 15
days of the decision or verdict, move
under CPLR 4404, not CPLR 5015(a)
(2). The 15-day period under CPLR
4404 is not a statute of limitations and
is thus “presumably subject to discre-
tionary extension by the court.”2* A
court might treat a CPLR 5015(a)(2)
motion as an excusably late CPLR 4404
motion.25 If the evidence you discover
is really late — months, or even years,
after the entry of a default judgment —
move under CPLR 5015(a)(2).

In your motion papers, give the
court proof that the evidence was ““in
existence and hidden at the time of the
judgment.””26

Be diligent: You must show that
even after exercising due diligence,
you couldn’t have discovered the new
evidence before the default judgment
was entered.?”

Fraud, Misrepresentation, or Other
Misconduct: CPLR 5015(a)(3). If your
adversary engaged in fraud, misrep-
resentation, or other misconduct, you
may move under CPLR 5015(a)(3).28

Persuade the court, in your motion
papers, that the adverse party’s con-
duct “could have affected the out-
come” of the case.??

Fraud may be extrinsic or intrin-
sic. Determining whether the fraud is
extrinsic or intrinsic is difficult. Extrin-
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If the fraud is intrinsic, you may
act on it “only by direct attack, which
means on direct appeal or by a motion
to vacate the judgment made to the
court that rendered it.”33

If the fraud is extrinsic, you may act
on it by direct attack or by collateral
attack, meaning that you may bring
“a separate action to enjoin its enforce-
ment, or a refusal by some other court
to recognize the judgment when its
validity arises in some context before
that court.”34

If a party or a party’s counsel
obtained a default judgment through
extrinsic fraud, you needn’t show, in
your motion to vacate under CPLR
5015(a)(3), that you have a meritorious
defense or cause of action.3>

CPLR 5015(a)(3) applies whether the
plaintiff or the plaintiff’s counsel com-
mits the fraud, misrepresentation, or
misconduct.36

No fraud, misrepresentation, or mis-
conduct exists if the “proof against non-
defaulting defendants at trial differs
somewhat from the proof offered by
way of an affidavit or verified com-
plaint at the beginning of litigation
offered in support of an order of default
against the defaulting party.”3”

No statutory time limit exists if
you're moving under CPLR 5015(a)(3).
The court will determine only whether
you brought your motion within a rea-
sonable time. The “court determin[es]
reasonableness on a sui generis basis.”38

You never waive the defense of
subject-matter jurisdiction.42

No time limit exists if you're mov-
ing under CPLR 5015(a)(4).4

If the court didn’t have jurisdiction
when it “rendered the default judg-
ment, the court must unconditionally
grant defendant’s motion to vacate.”44

Move under CPLR 5015(a)(4) if
the court didn’t have personal juris-
diction over the defendant when it
rendered the default judgment. Move
under 5015(a)(4) to vacate the default
judgment if you were never properly
served with the summons and com-
plaint.#> Move to vacate under this
ground if “the default judgment was
a nullity due to insufficient proof or
notice.”46 Move to vacate under this
ground if the “judgment was grant-
ed for relief beyond what [plaintiff]
sought in the [default] application.”4”

If a court vacates a judgment under
CPLR 5015(a)(4), it must do so with-
out imposing terms or conditions on
the vacatur.48

You waive personal jurisdiction
if you move to vacate but fail to
raise the personal-jurisdiction ground
under 5015(a)(4).4° You waive person-
al jurisdiction if you make payments
on the judgment “for a considerable
time after it[] [was] rend[ered.”50

If you believe that jurisdiction is
lacking, move to vacate a default for
lack of jurisdiction. At the same time,



move to dismiss the action on that
basis.>!

You may also move under alter-
native grounds. Move to vacate the
default for lack of jurisdiction and also
to dismiss the action. Alternatively,
move to vacate the default and defend
the action on the merits if the court
finds that jurisdiction exists.>2 For more
information, see “Overlap of Rules,”
below. Even though you needn't allege
a meritorious defense if you're moving
under 5015(a)(4), it's a good practice to
do so if you're moving under alterna-
tive grounds.>® “Thus, in the event the
court finds jurisdiction, the court may
still vacate the default and permit [you]
to defend the action.”>*

The court might find that a tra-
verse hearing is necessary to determine
whether personal jurisdiction exists
over the defendant.5> The court might
vacate the default judgment and sched-
ule the case for a traverse hearing. Or,
the court might hold your motion to
vacate the default judgment in abey-
ance pending the outcome of the tra-
verse hearing.

Reversal, Modification, or Vacatur
of a Prior Judgment or Order: CPLR
5015(a)(5). Use CPLR 5015(a)(5) if a
sibling state or foreign-country judg-
ment — judgment one — has been
converted into a New York judgment —
judgment two — and the sibling state
or foreign-country judgment has been
undermined in some way, such that it
was reversed, modified, or vacated.>6
In your 5015(a)(5) motion, ask that the
New York judgment — judgment two
— be vacated or modified.

CPLR 5015(a)(5) also applies when
judgment one is a New York judgment.5”

No time limit exists when moving
under CPLR 5015(a)(5).

Vacatur on “Terms as May Be Just.”
CPLR 5015(a) authorizes a court to
vacate a default judgment on just terms.
The court may grant costs and disburse-
ments, attorney fees, “and such other
sums as would defray actual expenses
to which the other side has been put.”58

A court may condition vacatur of
the judgment by having the judgment
stand as security pending the outcome
of the trial.5?

A court may also require a defen-
dant to post a bond in the amount of
“all or part of the judgment.”¢0 A court
might not require the defendant to
post a bond if the default was inadver-
tent or if posting the bond would be
burdensome.6!

A court may not, however, impose
conditions when your motion to
vacate the judgment is based solely
on want of prosecution, under CPLR
5015(a)(4).62 Thus, the court may not
require a defendant’s appearance
or require the defendant to waive a
defense.

On Application to an
Administrative Judge: CPLR 5015(c)
An administrative judge has the author-
ity under CPLR 5015(c) to bring a pro-
ceeding before a judge other than the
administrative judge to relieve, on such
terms as may be just, a party or parties
from the terms of default judgments
that were

obtained by fraud, misrepresenta-
tion, illegality, unconscionability,
lack of due service, violations of
law, or other illegalities or where
such default judgments were
obtained in cases in which those
defendants would be uniformly
entitled to interpose a defense
predicated upon but not limited to
the foregoing defenses, and where
such default judgments have been
obtained in a number deemed
sufficient by him to justify such
action as set forth herein, and upon
appropriate notice to counsel for
the respective parties, or to the par-
ties themselves.

CPLR 5015(c) is sometimes referred
to as “Thompson’s Law” after Jus-
tice Edward Thompson, a former New
York City Civil Court administrative
judge who “paved the way” for this
codification.63

CPLR 5015(c) “allows the courts
to prevent misuse of process by the
unscrupulous.”64

Restitution: CPLR 5015(d)

The court has the discretion to grant
restitution.®> Under CPLR 5015(d), you
— the judgment debtor — might be

entitled to restitution from the judg-
ment creditor if you've already paid,
either voluntarily or involuntarily
(through an execution), in whole or
in part, the judgment you're moving
to vacate. You needn’t bring a sepa-
rate plenary action to seek restitution.
Move instead under CPLR 5015(d).

The court’s order “directing restitu-
tion is the equivalent of an ordinary
money judgment.”® But the court’s
order isn’t “ordinarily enforceable
through the contempt punishment”
procedure.®”

Overlap of Rules
You may move to vacate under sev-
eral alternative grounds.®® For exam-
ple, you may move under both CPLR
5015(a)(1) and 5015(a)(4). Practitioners
often overlap CPLR 5015(a)(3) with
other grounds. Practitioners also over-
lap CPLR 5015(a)(2) and 5015(a)(3)
because the “fraudulent conduct now
uncovered . . . likely . . . qualiffies]
as ‘mewly-discovered evidence’ as
well.”69

Raising alternative grounds helps
you: “[Alsserting alternative grounds
maximizes your chances of obtaining
a vacatur. Keep in mind, however, that
you must submit the papers required
to support each ground.””0 Even if
the court disagrees with one of your
grounds, the court might rule for you
on your alternative grounds.

Motion Papers

In the last issue, the Legal Writer dis-
cussed notice requirements when
moving to vacate a default judgment.
The Legal Writer explained that CPLR
5015(a) suggests that you move by
order to show cause. Consult the last
issue for more information.

To demonstrate a meritorious
defense, provide in your moving papers
an affidavit from an individual who has
personal knowledge of the facts and
defense(s).”! If you submit an affida-
vit from someone who lacks personal
knowledge, a court will likely deny
your motion to vacate. An attorney’s
affirmation has no probative value
unless the attorney personally knows
about the transaction or incident.”2
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A verified answer that “does not
offer much in the way of affirmative
facts will not likely suffice as an affida-
vit of merit.”73

You may provide a verified com-
plaint instead of an affidavit.”

To prove that the default was excus-
able because of law-office failure, pro-

Demonstrate whether you'll be prej-
udiced if the court were to vacate the
judgment.8! Explain what the preju-
dice would be.

If your adversary contests service,
consider whether to consent to a tra-
verse hearing. Explain in your opposi-
tion papers whether you consent to a

and unsubstantiated claim of law office failure will
not rise to the level of a reasonable excuse.”)).

4. Id. §11.10[2][b], at 11-32.

5. Id. § 11.10[2][b], at 11-36 (citing 47 Thames Real-
ty, LLC v. Robinson, 61 A.D.3d 923, 924, 878 N.Y.S.2d
752,753 (2d Dep’t 2009) (“[TThe Supreme Court did
not improvidently exercise its discretion in rejecting
counsel’s proferred excuse that the associate who
scheduled the compliance conference had left his
firm and had not told him about the compliance
conference.”)).

Argue in your opposition papers whether your

adversary delayed, engaged in dilatory tactics,
or engaged in improper conduct when it defaulted.

vide an attorney’s affirmation “if the
excuse is within counsel’s personal
knowledge.”7>

Consult each of the grounds under
CPLR 5015(a), above, and CPLR 317,
explained in the last issue, to deter-
mine what you must demonstrate in
your moving papers.

To preserve all the issues in your
case for trial, address in your motion
papers all the issues that’ll be deter-
mined at trial.76

Opposing a Motion to Vacate a
Default Judgment

Oppose a motion to vacate a default
judgment by submitting opposition
papers.

Provide in your opposition papers
an affidavit that refutes the facts in
your adversary’s moving papers.

Attach in your exhibits documen-
tary proof that refutes the facts in your
adversary’s moving papers. If your
adversary attacks service of the sum-
mons and complaint, attach proof of
service.

Attack any procedural defect in
your adversary’s moving papers.”’

In your opposition papers, point
out the “factual gaps or defects” in
your adversary’s proof.”8

Point out in your opposition papers
whether your adversary delayed,
engaged in dilatory tactics, or engaged
in improper conduct when it default-
ed.”?

Discuss delays: Tell the court how
long your adversary waited to move to
vacate the default.80
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traverse hearing. If you don’t consent,
explain how your adversary’s factual
showing doesn’t warrant a traverse
hearing.

Tell the court about the costs you
incurred for having to respond to your
adversary’s motion to vacate.82

In the next issue of the Journal,
the Legal Writer will discuss post-trial
motions. u

GERALD LeBoviTs (GLebovits@aol.com), an act-
ing Supreme Court justice in Manhattan, is an
adjunct at Columbia, Fordham, NYU, and NYLS
law schools. He thanks court attorney Alexandra
Standish for her research.
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NEW MEMBERS WELCOMED

FIRST DISTRICT

Sarah Hope Abel

Corey Philip Adler

Gabriella Raya Agranat-Getz

Bryan Jaehyun An

Stella Angelakos

Christina Marie Argueta

Santiago Javier Assalini

Chen Bai

Robyn Yakira Barnard

Skawenniio Barnes

Emma Yve Barnett

William J. Barrett

Adam S. Bedzow

Nicholas Benavides

David James Benhamou

Amanda Joy Benishai

Joshua Matthew Bernard

Philip Marcel Black

Logan S. Booth

Ashley Lauren Borom

Timothy Everett Bott

Melissa Sarah Brenner

Tara McKenzie Bright

Ryan Danny Brimhall

Christopher Michael Britten

Boris Brownstein

Christine Lynne Brozynski

Patrick Joseph Campbell

Michael Adrian Canencia

Amy W Chiang

Jessie Chiang

Yolanda Chitohwa

Wee Ming Choon

Catherine Chu

Margaret Elizabeth Cordner

Kathryn Hana Cragg

William Antony Crowe

Antigone Curis

Allison Leigh Curreri

Michael Adam Czolacz

Khurram Tanvir Dara

Victor Alexander Davis

Pedro De Lencastre

Yun Dong

Peter Raymond Dubrowski

Jack Robert Dukesherer

Cali L. Eckler

Benjamin Henry Farrow

Paloma Fernandez-Montes
Moraleda

Shlomo Fishelis

Reid Brian Fitzgerald

Isaac Charles Fleisher

Charles Gerard Franceschini

Ashley Paige Frankel

Jann M. Futterman

Thomas Daniel Garza

Elizabeth Fletcher Getman

Daniel Patrick Gibbons

Peter Gil-Montllor

Gabriel Nathan Stoll
Gladstone

Phaik Goh

Adina Tova Goldstein

Dewey Michael Golkin

Anusha Ghislaine Goossens

Aaron Sidney Griffith

Leora Rachael Grushka

Samuel Allen Guiberson

Negin Hadaghian

Sarah Han

Ashley Harrington

Colin David Hedrick

Margaret Hellerstein

Shannon Maureen Henderson

Alex Maia Herman

Enrique Robert Hernandez

Rachel A. Hirsch

John Andrew Holten

Willis Hon

Dillon Wesley Horne

Darren Andrew Jackson

Raphael Janove

Jeffrey Samuel Jay

Robert Alexander Johnson

Tara Johnson

Adam Michael Josephs

Maureen E. Kane

Daniel Zachary Kay

Molly Catherine Kenney

Roman Khasidov

Irene J. Kim

So Yeon Kim

Emily Bab Kirsch

Eric R. Knowles

Ekaterina Kostina

Ali C. Krimmer

Irina Kryzhapolsky

Anne Lousie LaBarbera

Brendan Michael Lafountain

Christopher Lau

Alexander Harry Lebow

Debra Levin

Marissa Levy

Mo Nicole Li

Yin Li

Jenny Yijing Lin

Anna Lind-Guzik

Cong Liu

Andres Jose Loera

Dong Long

Alicia Nadine Lovett

Ou Lu

Ao Luo

Rodan Luo

Andrew Scott Lurie

Carolina Silva Machado

Matthew J. Maggiacomo

Lauren Ashley Majchrowski

Debra Amy Mandl

Ryan Todd Mangum

Michael V. Margarella

Christine Margaret Marshall

Rebecca L Matte

Christopher Kosch Mayer

David James Mayo

Kevin Joseph McCarthy

Anna Giulia Medri

Irene Maria Mendez

Parker James Milender

Dianne S Milner

Soufi Mirfakhraei

Shawheen Shams Molavi

Stephanie Elizabeth Moran

James Gilbert Moreno

Kinte M. Morgan

Ian D. Moriarty

Andrew ] Morris

Rebeca Elena Mosquera

Juliene Drei Munar

Heather Elyse Murray

Jamaal Michael Anthony
Myers
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Diane Victoria Nahm

Monica Nejathaim

Alexander M. Noble

Jason Paul Norinsky

Shane Murphy O’Connell

Jennifer Rose O’Connor

Brianna Marie Oller

Kade N. Olsen

Michael Jared Ontell

Christina Chloe Orlando

Sara Elizabeth Ortiz

Elizabeth Carlisle Overbey

Hudson James Overcash

Sharon Parella

Robert Thomas Parisot

Sneha Rasik Parmar

Eric Michael Pasinkoff

Veerkumar P. Patel

Shira Peleg

Cesarina Del Carmen Pena
Trabous

Luiggi Marcelo Pera

Alexander Kenneth Petrossian

Craig Scott Porges

Jessica Elyse Preiser

Edward Luis Ramirez

Katherine Anne Reisner

Alexis Ann Riordan

Joseph Andrew Robinson

Jonathan Roffe

Andrea Claire Rogers

Peter William Rogers

Gal Ron

Stephen Cole Rooke

Jason Jacob Rosen

Emma Lillian Rosenberg

Kenneth Seth Rosenzweig

Ariel Brooke Roth

Jared Edward Ruocco

Daniel Guillermo Saavedra

Kendall Ruth Sale

Tamara Pearl Salzman

Alexandra Corbett Samowitz

Bing San

Phillip Ryan Sanders

Joshua Lee Savey

Allison Schachter

Hannah Elizabeth
Scheckelhoff

Jonathan Michael Schorr

Shelby Jill Schwartz

Ilya Schwartzburg

Jessup Wainwright Shean

Linda Z Shen

Brandon David Sherr

Da Yoon Shin

Victoria Shtainer

Danielle Erica Shure

Mark Siegmund

Carson Christopher Siemann

Abigail Rose Simon

Alexandra Hunter Slavens

Kyooyoung Song

Fallon Justine Speaker

William Kwame Spearman

Kathryn Maria Sprovieri

Jeffrey David Steiner

Samantha Jessica Steinfeld

Carol Lee Stephan

Tyler Patrick Stevens

Wanling Su

Pamela Takefman

Jennifer Leigh Taler
Owen John Taylor

Pia Katerina Tempongko
Sagar Dilip Thakur
David Ian Thau

Travis S. Triano
Jennifer Baer Tuohy
Karan Singh Tyagi
Kimberley Paige Ver Ploeg
Garima Vir

Xinwen Wang
Kimberly Jane Warner
Michael A. Weinstein
Jesse Samuel Wenger
Deborah Ruth Williams
Julia Helen Wilson
Carrie L. Windland
James David Wong
Briggs Marvin Wright
Xuehuan Xu

Danielle Starr Yamali
Xiaotong Yang

Kana Yazawa

Ruihui Yu

Eileen Castilla Zelek
Linge Zhao

Donald Marc Zolin

SECOND DISTRICT

Faisal M. Alam

Shanila Barkat Ali

Marc John Avila

Ayodeji Babalola

Jacob Lucas Bearden

Zanda Bembeeva

Jared Bloch

Daniel Jerome Byrnes

Aminata N'deye Camara

Tanya P. Carter

Amy L. Cassidy

Chutinan Chutima

Eleor Cohen

Christopher Ryan Copeland

Veronica Marie Corsaro

John Joseph Cycon

Uri Dallal

Paul Fitzgerald Downs

Kareem El Nemr

Timothy David Evans

Joshua Dov Falda

Thomas Howland Ferriss

Jonathan Gabriel Chaim
Fombonne

Michael Fridland

Nicholas David Friedman

Mena Magdy Ghaly

Matthew Mark Girgenti

Sade Monique Greene

Nela Hadzic

Brigitte Anne Hamadey

Naheem Jamar Harris

Sarah Jane Heim

Angela Mei Herrington

Alison Michele Kelly

Diana Kim

Harry Klein

Karolina Klyuchnikova

Tanner Lawrence Kroeger

Elah Batya Lanis

Elisa Lee

Ying-ying Ma

Vernon Lonniel Mann

Morgan Alden Marshall-Clark

Julie Kristen Mecca

Paul Mendez

Kamilla Mishiyeva

Shanna Annette Moore

Vaughn Henry Morrison

Ethan Moskowitz

Aniekan Isidore Obot

Stephanie Alison Pell

Philip Petrov

Yeva Rakhamimova

Vanessa Cheryl Richardson

Jeff John Roberts

Marc-Robert Benoit Rodney

David Winner Rome

Bert Gordon Roughton

Jeanette Ruiz

Albert M. Salomon

Cory Santos

Halina Rae Schiffman-Shilo

Patrick Foy Schlickman

Stephanie Paige Schneider

Niral Tushar Shah

Keith James Spence

Elaine Tessler

Liana Tsirulnik

Fanya Veksler

Dan Weinberger

Brendan Douglas Welsh-
Balliett

Kira Michaux Whitacre

Bari Ilyce Wolf

Blaise Michael Woodworth

Mark Yosef

THIRD DISTRICT

Megan Coleman

Joan Elizabeth Colloton

Jill S. Greenbaum

Kurt William Haas

Oren J. Haymovits

Igor Vasilyevich Kornev
Lauren Kathryn McCormick
Chaula H. Shukla

Rita J. Strauss

Katherine Margaret Usewicz
Krzysztof Wendland

FOURTH DISTRICT
Syma Azam

Chad Matthew McFarland
David Bryant Morgen
Dannielle Cole O’Toole

FIFTH DISTRICT
Maria Murad Blais
David L. Chaplin
Jonathan L. Gray
Delbert Guile

Edward R. Hitti
Lindsey Johnson
Lindsey Marie Luczka
Jeanna Macaulay
Stephanie Nicole Singe
Glenn Philip Smith

SIXTH DISTRICT
James Lee Brinkley

SEVENTH DISTRICT
Kristina Brizee
Thomas J. D’ Antonio
Robert J. Kauffman
Joseph Robert Plukas
Brian D. Schaedler
Audrey Benson Swank



Adam Justin Vanheyst
Jamie K. Winnick

EIGHTH DISTRICT

Christopher Andrew
Atkinson

James Michael Chernetsky

Andrea Clattenburg

Andrew Robert Eastham

Hilarie Henry

Peter Gordon Larson

Brooke Leone

Mellissa A. Murphy

Timothy Rentschler

Christina Saccocio

Heather Schmidt

Sarah Siracusa

Shannon Spencer

Elizabeth M. Tommaney

Kevin Francis Walsh

Carrie Zimbardi

NINTH DISTRICT
Edward Barrett
Jedidiah Matthew Bernstein
Braulio Carrero

Keith Robert Clarke
Megan Margaret Collelo
Ruth Anne Deluca
Edwar Estrada

Elysia Renee Fedorczyk
Karly Nicole Grosz

Joy Guo

Michael J. Hallett
Claire Marie Hankin
Sabra Janko

George Lefteris Kiamos
Gabi Klemm

Allison Joyce Kline
Mitchell Paul Lieberman
Andrew G. Meier
Carina Ochoa

Gina Maria Paglia
Matthew A. Petrosino
Matthew Schwartz

Jill Shapiro

Steven Moffat Shepard
Debra Lee Stone
Christopher Thomas
Francine Alexis Ward
Richard T. Ward

Robyn B. Welter

Bruce Alan Wolfson
Gianna Zonghetti

TENTH DISTRICT

Melissa Abrahams

Ben H. Akbulut

Brendan B. Barnes

Sean Charles Barravecchio

Brian Allan Boxler

Thomas Leo Carroll

Adrienne Rose Cervenka

Ilana Denise Cohen

Cara H. Cox-steiner

James Curtin

Renee E. Demott

Luis Emilio Denuble Sanchez

Sean C. Disken

Michael Christopher
Dombrowski

Stephen Donaldson

Michael Fico

Lenore B. Furlong

Nicole Galletta
John-Ethan Gionis

Sonal Gogia

John J. Grbic

Andrea Nicole Grossman
Sahar Hamlani

Patrice Harkins
Christopher Edward Harrison
Stephanie Elaine Hernan
Christine Anne Hilcken
Gregory D. Huffaker
Jacqueline Taquinta
Samuel M. Jaffe

Erica Morgan Kass
Poojitha Kondabolu
Jennifer Lamarsh
Rebecca L. Langweber
Claude Evens Laroche
Tara A. Laterza

Sean L. Levine

Paul J. Lipsky

Fanping Liu

Kevin Thomas MacTiernan
Amanda Elizabeth Maguire
Harjeet Malhotra
Michael Neal Manfredi
Rubaiat Mashraq
Thomas John Mavrovitis
Matthew M. McDonagh
Denise McGinn

Kelli Anne McGrath
Alexandria Minnette Morrell
Kathleen Ann Mullins
Jeffrey M. Murphy
Lauren Frances Murphy
Garrett Vincent Parnell
Jessica Gabriele Patterson
Michael J. Prisco

Joseph W. Prokop
Angela M. Pugliese
Jenny Kyong Raphael
Renee Ashley Reese
Margaret Leslie Rocco
Jessica R. Rooney

Brian Adam Rosen
Chase Jared Sandler
David Schattner

Carlo John Sciara

Jared Scotto

Christopher Robert Shannon
Bahar D. Simani
Shabnaum Singh
Bethany Sobol

Daniel R. Spector
Melanie Paige Spergel
Stephen Totter

Michael Joseph Tylutki
Liana Marie Vinti

Jordan Gil Wachstock
Joshua M. Weiss
Tremaine Witter

Gracie Christine Wright
Stanislav Yurynets

Brigit Patricia Zahler

ELEVENTH DISTRICT
Michael Bardwell Adelman
Madiha A. Ahmad

Rahat Ahmad

Brian Michael Andrews
Julian Balrup

Robyn Kylene Bitner
Michael Max Bobick

In Kyu Cho

Shannon Christine Daley

Chelsea Nicole Darnell

Elizabeth Carolyn Degori

Qiang Ding

Robert W. Ehrlich

Allison Felix

Israel Dov Fiskus

Patrick Gerald Foley

Gabriel L. Fonseca

Solomon Aryeh Frager

Rachel Gerson

Ryan Michael Goodland

Jessica Lauren Guilbeault

Adam Justin Heckler

Btzalel Barak Hirschhorn

Laura Mary Hurley

Jeremy M. Iandolo

Sabina Khan

Min Kyung Kim

Teresa Kokaislova

Ivory O. Lai

Angelo Langadakis

Peter T. Leung

Nicole Marie Lodge

Xiaoyong Luan

Amanda Marie McDavid

Uwayne Andre Mitchell

Christina K. Ng

Tuan Anh Nguyen

Levi Notik

Seema Davina Phekoo

Stephanie Lynne Rainaud

Walter Scott McMillan
Sainsbury

Makedah Khadijah Salmond

Gulsah Senol

Akiva Shapiro

Conor Edward Sheehan

Polina Shimunova

Kyce Siddiqi

Matthew Hamilton Smith

India Lois Sneed

Veronica Jacquelin Springer

Melissa Crystal Torres

Paz Janin Valencia

Razvan Ion Voicu

Andrew Marc Wanger

Allison Nicole Weiner

Yi Wen Wu

Rosemary Chacko Yogiaveetil

Peter Jie Cheng Zhang
Mi Zhou
Yingshuai Zhou

TWELFTH DISTRICT
Cindy Nicola Brown
Felipe Neris De Los Santos
Zachary Demetrius Gaynor
Arielle Lashawn Gray
Alina Levi

Wayne Benjamin Marsh
Andrew Brett Miller
Michael Robert Novasky
Percy Pomares

Victorio Sanchez Roman
Earl Michael Williams

THIRTEENTH DISTRICT
Michael Christopher Bivona
Vito Anthony Cannavo
Joanna Lauren Delauro
Charles K. Luk

Boris Milman

Matthew Charles Signorile
Irene Sinayskaya

Nastassia Stakhouskaya

OUT OF STATE
Rebecca Anne Abou-Chedid
Marcus Abrams
Michael Brad Abramson
Sufi Yousef Ahmad
Kukhyun Ahn

Jasmeet Kaur Ahuja
Karlene Ann Aiken
Benoit Frederic Allouis
Francesca Lydia Altema
Eric Alvarez

Susanna Amatuzzi
Richard An

Ciara Ann Anderson
Yonatan Yehdego Araya
Andrew Ross Arbeit

Jesusa Loreto Abiad Arellano-

aguda
Marilou Ravanera Ares
Belinda Arevalo
Anthony Xavier Arturi
Eric Krikor Ashbahian
Alba Veronica Aviles
Moustafa Borham Badreldin
Jehiel Isaac Baer

Xue Bai

Annette Helen Baillie

Nadia Sheikh Bandukda

Natalia Barrera Silva

Carlos Enrique Barrezueta
Yllescas

Alhassane Barry

Jason Andrew Barsi

Tom Bengera

Alison Esther Bensimon

Emilio Bettoni

Neha Bhalani

Kritika Bharadwaj

Priyam Bhargava

Hitesh Bhatia

Michelle Jacqueline Blanter

Genevieve Blazini

Cassandra Bolanos

Jessie Diane Bonaros

Anais Abigail Borel

Paul David Brachman

William Brady

William John Brady

Igor A. Bratnikov

Shari Latrice Brewster

Raphael Agustin Briones

Lauren Elizabeth Britsch

Michelle Andrea Broadhurst

Michael Aaron Broderick

Thomas Michael Brodowski

Bowman Brown

Daniel Richard Brown

Leslie Susan Brown

Sarah Naomi Brown

Roisin Sarah Burke

Ariel Burman

David Andrew Califano

Paul Edward Campbell

Alex Steven Capozzi

Matteo Carraro

Judith Darlene Cassel

Paul McDonnell Cathcart

Ebru Cetin

Douglas Bryant Chaffin

Benedict Felix Chan

Yun Woon Cosette Chan

Sarah Chaudhry

Ching-hung Chen

Jingsi Chen

Xi Chen

Xin Chen

Yo WMemoriam

Melissa Ann Barone
Ft. Lauderdale, FL

Philip Bekerman
Westbury, NY

William L. Candler
Auburn, AL

Krishan Kumar Channan
Hamilton, ON

Robert V. Chiarello
Chatham, N

Roger R. Cooper
Horseheads, NY

Lawrence J. Corneck
New York, NY

Bruce J. Donadio
Venice, FL

Christopher G. Dorman
New York, NY

Alvin M. Glasser
Rockville Centre, NY

James C. Hayes
Fort Johnson, NY

Lawrence S. Hofrichter
New York, NY

Joseph M. Lane
Garden City, NY

Alexander Joseph
Lapinski
Elmhurst, NY

Adam T. Shore
New York, NY

Theodore S. Wickersham
New York, NY
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Xuwen Chen

Tassadit Cherifi

Kevin Kar Man Cheung

Stephanie Michele Chichetti

Ricardo Santiago Chirinos

Taeeun Choi

Tze Ming James Choo

Justin Hoi Wah Chow

Andy Chu

Eun-jin Chung

Joon Hyug Chung

Krystine Lynn Cisto

Meghan Cocci

Carlo Mario Colussi

Clare Marie Rose Conroy

Daniel Ryan Cooper

Kellen Coppola

Jessica Perry Corley

Fernando Augusto Correa Da
Costa Neto

Peter John Couto

Katelyn Leigh Crawford

Lauren Marie Creighton

Michelle Patricia Cullen

Paul Anthony Czarnota

Jessica Anna Dahan

Andrea Dardano

Tanaz Farhad Daruwala

Lauren Elizabeth Davis

Pedro Henrique De Araripe
Sucupira

Claire Segolene De Panafieu

Eric Matthew Dean

Gerald William Delaney

Aoife Cait Delargy

Adam Scott Dembling

Anna Raissa Deon

Jwalant Rajesh Dholakia

Adam ] Diclemente

David Lawrence Disler

Takashi Domon

Daniel Mark Donohue

Travis Edward Donselman

Michelle Constance Dowst

Ciara Margaret Duffy

Joy Falceso Dungca

David Michael Engelhardt

Yakun Li Enos

Marc K. Epstein

Lindsay Michele Farrenkopf

David Morgan Fitzgerald

Seth David Fiur

Ximena Daniela Flores
Carvajal

Jeffrey Shawn Follett

Sarah Gardner-Cox

David Joseph Gately

Sabra Ghayour

Rachel Fleming Gillen

Serguei Goga

Robyn Diane Goldberg

Toni Andrea Goodin

Michael James Gortakowski

John William Gragg

Ilan Chaim Grapel

Fred Andrew Greenberg

Justin David Grosz

Daniel Eugene Grunert

Michelle Therese Gunderson

Joaquin Ricardo Gutierrez-
Velasquez

Fotini Minas Halkias

Seungsoo Han

Sufeng Han

Huanhao He

Ying He

Robert Bickford Hearne
Nathaly Del Valle Henriquez
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

A classmate of mine from law school
(Anna Associate) works at a firm which
focuses on plaintiff’s side employment
litigation. Her firm filed a complaint
in New York State Supreme Court on
behalf of a client against her former
employer only. The claims asserted
were for discrimination, retaliation
and wage violations. Anna told me she
advised her boss that they should be
bringing claims against the company’s
principals, but, she said, he ignored
her suggestions even though the law
was clear that principals should have
been named in the suit.

The defendant-employer moved for
summary judgment and the court dis-
missed the action. The statute of limi-
tations has apparently run out on the
claims which could have been asserted
against the company’s principals.

Anna told me that she was incensed
by the conduct of her boss and felt
terrible for the client. She told me that
she had evidence of her boss’s failure
to acknowledge the well-settled law
that supported her position that the
individual principals should have been
defendants to the lawsuit. Her plan
was to reach out to the client and assist
the client in a potential malpractice
case against the firm. After initially
contacting the client, Anna threatened
to destroy the evidence of malpractice
to get the client to acquiesce to the
financial recovery in the malpractice
claim. She negotiated a 50% contingent
fee as compensation for her efforts and
because her testimony would require
her to leave the firm. And to make
matters worse, Anna and the client had
apparently engaged in a brief romantic
affair which began when his case came
to the firm and ended shortly after the
case against his former employer was
dismissed.

The client is threatening to take both
Anna and her firm to the Disciplinary
Committee.

What ramifications would Anna face
because of her conduct as described
here?

Sincerely,

Not a Fan of Vengeance

Dear Not a Fan of Vengeance:

The question raised by Anna’s conduct
is not whether Anna should be the
subject of disciplinary action, but rath-
er what level of punishment would
be appropriate. The actions outlined
in your question are very similar to
the examples of attorney misconduct
presented in In re Novins, 119 A.D.3d
37 (1st Dep’t 2014) (where an attor-
ney was suspended from practice for
one year). As discussed below, Anna’s
behavior (and that of the attorney in
Novins) are examples of an outright
failure to maintain basic professional
integrity.

You (and more importantly, Anna)
should be aware of the numerous pro-
visions of the Rules of Professional
Conduct (the RPC) applicable here:

Rule 1.5(a) provides that “[a] lawyer
shall not make an agreement for,
charge, or collect an excessive or ille-
gal fee or expense. A fee is excessive
when, after a review of the facts, a
reasonable lawyer would be left with
a definite and firm conviction that the
fee is excessive.”

Rule 1.8(i) states that “[a] lawyer
shall not acquire a proprietary interest
in the cause of action or subject matter
of litigation the lawyer is conducting
for a client.”

Rule 3.4(b) provides that “[a] law-
yer shall not offer an inducement to
a witness that is prohibited by law or
pay, offer to pay or acquiesce in the
payment of compensation to a witness
contingent upon the content of the wit-
ness’s testimony or the outcome of the
matter . . .”

Rule 3.4(c) states that “[a] lawyer
shall not disregard or advise the cli-
ent to disregard a standing rule of a
tribunal or a ruling of a tribunal made
in the course of a proceeding, but the
lawyer may take appropriate steps in
good faith to test the validity of such
rule or ruling . . .”

Finally, Rule 8.4 governs attorney
misconduct and states that a lawyer or
law firm shall not

(a) violate or attempt to violate

the Rules of Professional Conduct,

knowingly assist or induce another

to do so, or do so through the acts
of another;
(b) engage inillegal conduct that
adversely reflects on the lawyer’s
honesty, trustworthiness or fitness
as a lawyer;
(c) engage in conduct involving
dishonesty, fraud, deceit or misrep-
resentation;
(d) engage in conduct that is
prejudicial to the administration of
justice;

* 3k %
(h)  engage in any other conduct
that adversely reflects on the law-
yer’s fitness as a lawyer.

So where shall we start? First,
Anna’s attempt to extort a 50% con-
tingency fee from the client is a clear
violation of Rules 1.5(a) (excessive fee),
1.8(i) (acquiring a proprietary inter-
est in the client’s cause of action) and
8.4(h) (conduct that adversely reflects
on the lawyer’s fitness as a lawyer).
Although the attorney disciplined in

CONTINUED ON PAGE 60

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.
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Novins got his client to agree to a 45%
contingency fee, we would venture to
guess that Anna’s one-half contingen-
cy fee would probably warrant an even
greater penalty than what Mr. Novins
had received.

Second, Anna’s attempt to serve as
a witness in the potential malpractice
case against her firm in exchange for
the exorbitant contingency fee which
she has sought would be a violation of
Rule 3.4(b).

Third, by failing to tell her employer
that she entered into the contingency
fee arrangement with the client and
attempting to charge the client for infor-
mation that the client was ethically
obligated to receive, Anna violated Rule
8.4(c) (conduct involving dishonesty,
fraud, deceit or misrepresentation) and
(h) (conduct that adversely reflects on
the lawyer’s fitness as a lawyer).

Fourth, Anna’s threat to destroy evi-
dence to get the client to agree to her
proposed contingency fee arrangement
is a violation of Rule 8.4(d) (conduct
that is prejudicial to the administration
of justice).

Lastly, although Rule 1.8(j)(iii),
which prohibits an attorney from enter-
ing into sexual relations with a client in
a domestic relations matter, is inap-
plicable here, in our view the roman-
tic relationship that you describe is
highly problematic and something that
should be highly discouraged.

Your question does not give us much
detail as to why Anna did what she did
or the underlying circumstances sur-
rounding her behavior. However, her
failure to abide by some of the more
basic ethical obligations of our profes-
sion suggests an exposure to a penalty
similar or possibly even greater than
what Mr. Novins received. So what is
an appropriate penalty here? Like most
legal questions, the answer depends on
the underlying circumstances as well
as an analysis of any mitigating and
aggravating factors related to Anna’s
conduct. Novins gives us a series of
cases (including In re Larsen, 50 A.D.3d
41 (1st Dep’t 2008); In re Caliguiri, 50
AD.3d 90 (1st Dep’t 2008); and In
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re Kiczales, 36 A.D.3d 276 (1st Dep’t
2006)), which tell us why Mr. Novins
received a one-year suspension and
also provide guidance for us here.

The attorney disciplined in Larsen
received a two-and-a-half-year sus-
pension for extensive misconduct that
involved, among other things, charg-
ing the client an excessive fee and
threatening fee arbitration if the client
did not withdraw a letter of com-
plaint to the court about the lawyer.
Larsen, 50 A.D.3d at 49-50. Although
the majority in Larsen felt that the sus-
pension route recommended by the
Disciplinary Committee was the cor-
rect sanction, former Justice James M.
McGuire, writing for the dissent, noted
that since the attorney in question had
also improperly dipped into escrow
funds on multiple occasions, then “no
penalty short of disbarment [was]
appropriate.” Id. at 47. Despite the
fact that Justice McGuire believed that
“no extreme mitigating circumstances
[were] present warranting a departure
from the typical penalty of disbarment
...” (id. at 53) the majority found that
the attorney’s “28-year legal career,
which was previously unblemished by
any disciplinary history, and the fact
that she [was] 68 years old, suffering
from a variety of ailments, and [as] the
sole means of support for her divorced
daughter and grandson,” suspension
and not disbarment was the appropri-
ate sanction. Id. at 47.

In Caliguiri, a one-year suspension
was given to an attorney who improp-
erly used documents surreptitiously
obtained after agreeing to advise an
inexperienced attorney in the prosecu-
tion of a medical malpractice claim.
Caliguiri, 50 A.D.3d at 92.

Lastly, the attorney in Kiczales
received a five-year suspension for
accepting payments from an adverse
party in exchange for informa-
tion about his client and for assist-
ing in obtaining a favorable settle-
ment. Kiczales, 36 A.D.3d at 281. The
Disciplinary Committee recommended
that Mr. Kiczales be disbarred for con-
duct that, in its words, constituted “a
serious breach of the most fundamen-

tal duty of loyalty that governs the
practice of law” and found that such
misconduct “strikes at the heart of the
attorney-client relationship, that is, the
trust that clients place in their attorneys
to pursue their legal interests. The mis-
conduct encompasses precisely the fear
clients have that their attorneys will be
‘bought off” by opposing counsel, or
that their attorneys will use the clients’
case to surreptitiously profit from the
representations.” Id. at 280 (internal
citation omitted). However, the First
Department noted that Mr. Kiczales
lacked any disciplinary record up and
until the time of the incident in ques-
tion, had admitted guilt and expressed
remorse, and cooperated with the
Disciplinary Committee. Id. at 281. The
court found that due to these mitigating
factors, a lengthy suspension, rather
than disbarment, was appropriate.

Now turning back to Mr. Novins.
In his attempt to get a lesser penalty,
he argued that “his family’s psycho-
logical problems and the resulting
financial difficulties” were significant
mitigating factors. Novins, 119 A.D.3d
at 43. However, because it was deter-
mined that Mr. Novins’ violations
were “serious and were motivated
by financial gain” (id.) as well as his
failure to “fully comprehend[] and
accept[] responsibility for his mis-
conduct . . . ,” the court looked past
Mr. Novins’ supposed mitigating fac-
tors based upon its view that they
“seemed too remote in time to be
either a causal or mitigating factor
with respect to [his] misconduct.” In
addition, the court found that Mr.
Novins” conduct was motivated by
the fact that he wanted to retaliate
against his employer for cutting his
annual bonus. Id. at 44.

The lesson that should be learned
from Novins and other cases is that
while it may be true that mitigating
and/or aggravating factors may be
considered as part of the determina-
tion of an appropriate sanction, the
impact of these factors is often uncer-
tain and is decided on a case-by-case
basis. Anna’s behavior, in our view,
crossed the line and should subject



her to suspension from practice, or
perhaps worse.
Sincerely,
The Forum by
Vincent J. Syracuse, Esq.
(syracuse@thsh.com) and
Matthew R. Maron, Esq.
(maron@thsh.com)
Tannenbaum Helpern Syracuse &
Hirschtritt LLP

QUESTION FOR THE

NEXT ATTORNEY
PROFESSIONALISM FORUM

My colleagues and I always try to
be civil in my dealings with adversar-
ies and judges. However, I have found
that bullying typical of what I imagine
occurs with kids is occurring more and
more in the legal profession. I have
seen this kind of behavior not only in
depositions but also in court and at
settlement meetings (where clients are
often present). One of my colleagues
(Bullied Ben) has been on the receiv-
ing end of repeated harassment by an
adversary in contentious litigation in
court, in settlement meetings and in all
of the depositions taken in the case. I
am seeing this adversary’s persistent
bullying beginning to take a psycho-
logical toll on this person. It is affecting
his performance in the office, and I've
been told his home life is a mess.

What should I say to him to do in
order to help him address this situation?

Sincerely,

Friend of Bullied Ben
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cussed motions to vacate default

judgments. Specifically, the Legal
Writer discussed when a party might
default. It also discussed the over-
lap between CPLR 317 and 5015(a)
in moving to vacate a default. The
Legal Writer discussed the first ground
under 5015(a) — excusable default
— to moving to vacate a default judg-
ment. We continue with excusable
default and the remaining grounds
under CPLR 5015(a).

The CPLR 5015(a) grounds are
not exhaustive: “In addition to the
grounds set forth in section 5015(a), a
court may vacate its own judgment for
sufficient reason and in the interests of
substantial justice.”!

In the last issue, the Legal Writer dis-

Grounds to Vacate a Default
Judgment Under CPLR 5015(a)
Continued
Excusable Default: CPLR 5015(a)(1).
In the last issue, the Legal Writer
explained that a court has the discre-
tion in vacating a default to consider
a party’s default for law-office failure.

If the basis of your motion to vacate
is law-office failure, don’t be “conclu-
sory and perfunctory” in your motion
papers.2 Explain in detail how your
law-office failure led to the default.3

A court won't be persuaded by
your law-office excuse if you allege
that you overbooked court cases
or didn’t keep track of your court
appearances.* Also, a court won'’t be
persuaded if you allege only that an
associate left your firm and didn’t tell
you about the adjourned date of your
case.b
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Drafting New York
Civil-Litigation Documents:

Part XXXIX — Motions to Vacate
a Default Judgment Continued

If counsel’s law-office failure “was,
in fact, a dilatory tactic as part of a
pattern of willful default and neglect .
.. . the default is not excusable under
CPLR 5015(a)(1).”6 A court will likely
deny your motion if you've waited too
long to move to vacate after you knew
about your default and did nothing
about it.”

A court might find an excusable
default “if the default was inadver-
tently due to clerical errors made by
the court or defendant.”8

Courts have found that an insurance
carrier’s office failure may be “akin to
‘law office failure” and may constitute
an excusable default to support the
vacatur of a default judgment.”®

A party’s or a party’s attorney’s
disability or hospitalization might be a
valid excuse to vacate a default.10 But
the party or attorney must have had
“insufficient warning of the disability’s
onset.”11

A court will consider the length
of the defaulting party’s delay. The
court measures the length of the delay
between (1) the defendant’s default
(the act that constitutes the default)
and the entry of the default judg-
ment and (2) the entry of judgment
and the defendant’s motion to vacate
the default judgment.12 If the plaintiff
enters judgment quickly’® or if the
defendant moves quickly to vacate the
default, 4 a court will consider that in
vacating the default.1

In determining whether a reason-
able excuse for the default exists, a
court will consider several factors,
“including the extent of the delay,
whether there has been prejudice to

the opposing party, whether there has
been willfulness, and the strong public
policy in favor of resolving cases on
the merits.”16

Newly Discovered Evidence: CPLR
5015(a)(2). You may move to vacate a
default judgment under 5015(a)(2) if
you have “newly-discovered evidence

A court may vacate
a default judgment

in the interests of
substantial justice.

which, if introduced at the trial, would
probably have produced a different
result and which could not have been
discovered in time to move for a new
trial under section 4404.”

The key word, according to one
scholar, is “probably.”17 You must per-
suade the court that the new evidence
would probably change the result; “[a]
mere showing of possibility is insuf-
ficient.”18 Also insufficient is “a show-
ing that the new evidence is merely
cumulative, or relevant only to a wit-
ness’s credibility.”19

‘You may move under CPLR 5015(a)(2)
if a key witness to the event who
appears post-judgment was “unknown-
of or unlocatable earlier in spite of
[your] diligent effort.”20

No time limit arises if you're mov-
ing under CPLR 5015(a)(2): “The law
implies a reasonable time, and what
is reasonable is determined sui gener-
is.”21

CONTINUED ON PAGE 52
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