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THE NEW YORK STATE BAR ASSOCIATION

As a New York State Bar Association member you recognize
the value and relevance of NYSBA membership.

For that, we say

thank you.

Your commitment as members has made NYSBA
the largest voluntary state bar association in the
country. You keep us vibrant and help make us a
strong, effective voice for the profession.

David P. Miranda David R. Watson

President Executive Director
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marketing and management resources that
focus on clients and complement today’s
dynamic legal practice.

PN: 41265 / Member $50 / List $65 / 302 pages

New York Contract Law: A Guide for
Non-New York Attorneys

This is a practical, authoritative reference

for questions and answers about New York
contract law.

PN: 4172 | Member $95 | List $120 | 622 pages

Probate and Administration of New York
Estates, 2nd Ed.

Probate and Administration of New York Estates is

a comprehensive, practical reference covering all
aspects of probate and administration, from the prep-
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Join the Lawyer Referral & Information Service

Why Join?
> Expand your client base > Benefit from our marketing strategies
> Increase your bottom line

Overview of the Program

The New York State Bar Association Lawyer Referral and Information Service (LRIS)
has been in existence since 1981. Our service provides referrals to attorneys like
you in 44 counties (check our website for a list of the eligible counties). Lawyers
who are members of LRIS pay an annual fee of $75 ($125 for non-NYSBA mem-
bers). Proof of malpractice insurance in the minimum amount of $100,000 is
required of all participants. If you are retained by a referred client, you are
required to pay LRIS a referral fee of 10% for any case fee of $500 or more. For
additional information, visit www.nysba.org/joinlr.

Sign me up
Download the LRIS application at www.nysba.org/joinlr or call 1.800.342.3661 or
e-mail Ir@nysba.org to have an application sent to you.
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PRESIDENT’S MESSAGE

The True Administration
of Justice is the Firmest Pillar
of Good Government

“To no one will we sell, to no one will we refuse or delay right or justice.”

hese simple words from cen-
I turies ago endure and remain
relevant today. These words fit
perfectly as a caption to a photo of
one of our recent political leaders
who lost sight of why they were cho-
sen to serve us, or on a sign held by a
protester for whom our justice system
has failed.

Eight hundred years ago this
month, Magna Carta gave birth to
our concept of fundamental liberty
and justice. That concept journeyed
to our American colonies where it
was not merely accepted, but culti-
vated, and ultimately ingrained in
our government, constitution and the
hearts of the American people. Our
Bill of Rights develops the principles
in Magna Carta, assuring our citizens
a fair trial by jury, due process, and
protections from cruel and unusual
punishment. Magna Carta marked the
beginning of the idea of a higher law,
one that is not susceptible to manip-
ulation either by legislative acts or
executive mandate, one that no man
or woman, no matter how powerful,
can rise above. It is this very idea of
guaranteed freedom and fairness, rec-
ognized and embraced by our found-
ing fathers, that is at the heart of the
supremacy clause of the United States
Constitution and our contemporary
concept of the rule of law.

— Magna Carta

The heart of the New York State
Bar Association’s mission is to pro-
mote the rule of law and ensure
access to justice. In the year ahead,
our Association will embark on initia-
tives to provide greater support to
programs that offer opportunities to
bring access to justice to the poor and
underserved. We will work through-
out the state with our sister bars and
legal service providers to help narrow
the justice gap. By providing equal
justice to the poorest among us, we
are all served for the better.

The State Constitution

In recent years, our state has faced
the harsh realities of fundamental
flaws in our justice system. Our
criminal justice system is more
dependent on incarceration than
rehabilitation; our grand jury sys-
tem has lost our public’s confidence
and needs reform; our system of
separate courts prevents our great
state from moving forward efficient-
ly. These issues and many more
need our attention, our resources,
our resolve. We must use the col-
lective strength of our voices and
experience to play a positive role
in evaluating and providing recom-
mendations with regard to those
issues that impact our legal system
and our constitution.

To better understand the chal-

lenges we face, we have formed the
Committee on the New York State
Constitution. The time is right to seri-
ously consider whether the governing
structure that has served us for so
long remains the best for us now and
to accept the challenge to do better.
The Committee will be led by Henry
Greenberg, a recognized leader on
the topic. The Committee will review
and make recommendations about
our State Constitution, and promote
initiatives designed to educate the
legal community and the public. We
must advance the understanding that
reforms to our justice system and
reforms to our state constitution are
not academic theories, but instead,
core necessities.

Court Restructuring

One significant issue is reform of
New York’s court structure. Archaic
provisions in our state constitution
have built a patchwork system that
has become unnecessarily complex
and antiquated. While other states
have modernized their outdated
court systems, New York’s endures.
As a result, we suffer the frustration
and expense of unnecessary hurdles

Davip P. MIRANDA can be reached at
dmiranda@nysba.org.
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and roadblocks that affect taxpayers
and municipalities alike. Businesses
and the business of our state are
stymied and drained of resources at
a time when every dollar is precious.

Our Association has followed this

state, it also allows appellate courts
to review documents already on file,
and maximizes time and cost saving
benefits by reducing the number of
documents that would need to be
filed and printed.

Eight hundred years ago this month,

Magna Carta gave birth to our concept of
fundamental liberty and justice.

crucial issue with great interest and
worked tirelessly to present a compel-
ling case for statutory and constitu-
tional reform as well as other means
needed to modernize our court sys-
tem. We support the consolidation
of our state’s major trial courts into
a two-tier system wherein our cur-
rent nine distinct courts are repre-
sented by a statewide Supreme Court
and a statewide District Court. Under
such a restructuring, we have pro-
posed that the constitutional cap on
Supreme Court Justices be abolished,
and that a Fifth Department be added
to the Appellate Division.

Restructuring our courts will not
alone suffice to cure our justice sys-
tem, however. The Association has
long been a proponent of a consti-
tutional amendment to implement
commission-based selection of judges,
a system that has served us so well at
our Court of Appeals. Reform of the
selection of judges will enhance public
trust and confidence in the legal sys-
tem. Implementation of a commission-
based plan to appoint judges would
eliminate the negative influence of
contested elections and provide an
environment where the focus remains
on the competence, temperament, and
integrity of potential judges.

We have also made great strides in
implementing the recommendations
of our Task Force on the Electronic
Filing of Court Documents, which
include the State Bar’s support of
universal mandatory e-filing. E-filing
not only helps ensure uniformity in
the practice of law for attorneys prac-
ticing in different courts across the

6 | June 2015 | NYSBA Journal

Criminal Justice Reform
We must also look to be a productive
part of the dialogue on grand jury
reform. Compelled by recent grand
jury decisions in our own state and
around the country, various propos-
als have emerged to reform our grand
jury system. In the midst of present
conversations about the current crisis
in confidence in our criminal justice
system, we must approach potential
reforms carefully, in a way that bal-
ances the scales of our criminal justice
system. Our Association, made up
of prosecutors and defenders, public
and private attorneys, will work to
ensure that our voice embodies bal-
ance in reforms that ensure our crimi-
nal justice system effectively and fair-
ly addresses those who break the law
and lets our law enforcement officials
do their jobs with dignity and respect.
NYSBA has introduced compre-
hensive initiatives intended to make
our criminal justice system more fair
and efficient in the hope that we can
significantly reduce the tragedy of
wrongful conviction. Our Association
has been at the forefront of the effort
to require video recording of inter-
rogations as a way to help improve
the criminal justice system. We helped
secure funding for recording equip-
ment in our state budget; we collabo-
rated with several district attorneys
to implement a pilot project; and we
continue to promote the goal of man-
datory recording of custodial interro-
gations. NYSBA also supports reforms
in the use of solitary confinement in
our prisons and jails by advocating
a profound restriction on its use, and

the adoption of stringent criteria for
its implementation and duration.

Ethics Reform

Events taking place at the highest lev-
els of state government have brought
the issue of ethics reform to the fore-
front of today’s political discussion.
In 2010, then-President Stephen P.
Younger created the bipartisan Task
Force on Government Ethics in
response to the public’s increasing
loss of confidence in state govern-
ment; recent scandals involving state
officials have only exacerbated the
public sentiment.

Our Task Force proposed recom-
mendations for reforming public
sector ethics laws, focusing on four
areas: (1) improving the structure of
the state’s enforcement mechanisms
in the area of ethics, consistent with
our notions of fairness and due pro-
cess; (2) enhancing the ability of state
prosecutors to bring criminal charges
where a public official failed in his
or her obligation to provide honest
services to the public; (3) enhanc-
ing requirements of public disclosure
where needed to increase transpar-
ency and the public’s knowledge of
potential conflicts; and (4) modern-
izing the ethics laws applicable to
municipal and local governments.
Although the law has changed since
the report was issued to reflect some
of the concerns we had raised, we
believe that these recommendations
express a policy that remains crucial
and relevant today. We are commit-
ted to establishing a climate of ethi-
cal conduct that reinforces the public
interest and reinvigorates our citizens’
confidence in our state’s government.

I look forward to the challenges
of the year ahead with optimism and
vigor, knowing that the driver of our
Association’s initiatives and positions
comes not from political philosophy,
but from our core beliefs and values,
and the experience and diversity of
our members. It is not only our diver-
sity of race, creed, gender and geog-
raphy, but our diversity of thought
which is our greatest strength. |
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The New York State Bar Association Has Been Certified by the New York State Continuing Legal
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Traditional and New Trends in Trade Book Employment Law 2015: Current and Cutting-Edge
Publishing Issues for the Corporate Counselor and General

(9:00 a.m. — 12:00 p.m.; live & webcast) Practitioner

June 12 New York City (live & webcast)
June 30 New York City

Nuts and Bolts of Contract Drafting

(live & webcast) First Time in the Summer!

June 16 New York City Bridging the Gap — Summer 2015

(two-day program)
The Evolving Rules of Professional Conduct:

Building Your Practice and Staying at the Cutting
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June 19 Syracuse

June 22 Rochester
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Coming this Fall!

Starting a Practice II

Business Organizations
E-Health
Henry Miller
Securities Arbitration
Bridging the Gap, Fall 2015

or for more information call toll free 1-800-582-2452

In Albany and surrounding areas dial (518) 463-3724 e Or fax your request to (518) 487-5618
www.nysba.org/CLE (Note: As a NYSBA member, you'll receive a substantial discount)

1t Does not qualify as a basic level course and, therefore, cannot be used by newly admitted attorneys for New York MCLE credit.
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It’'s Not Just

The Law Practice Management Issue

Edited by Marian C. Rice

lucky enough to stumble upon my chosen area of

practice, representing attorneys, early in my career
and never looked back. Contrary to popular belief,
attorneys make the best clients. I love to advocate their
positions, present written arguments, distinguish my
adversary’s precedent, prevent and/or fix thorny situa-
tions, act as a sounding board and fashion remedies that
let everyone get on with their lives.

I did not choose to become a business manager,
administrator, marketing guru, public relations maven,
accountant, human resource department manager,

Ibecame a lawyer because I like to practice law. I was

project manager, crisis management consultant, finan-
cial analyst, psychologist or chief bottle washer, but
I quickly learned that being a good lawyer involves
components of all these jobs. Practicing law may start
with delivery of services to clients, but it certainly
doesn’t end there.

Frank H. Wu, Chancellor and Dean of the University
of California Hastings College of the Law, writing for the
Huffington Post Blog, nailed it when he observed that
“[v]ery few, if any, of the law firms that have ‘failed” has
foundered because the people employed there were lousy
lawyers.” Law firms fail from lack of good management:




“Lawyering”

too much space; too much debt; too little revenues; too
much disagreement on how to divide the revenues; too
much emphasis placed on growth for growth’s sake; too
much faith (and money) sunk into lateral attorney com-
mitments; too little attention paid to developing talented
attorneys within the firm; too much ego; too little leader-
ship; too much emphasis on the bottom line; too little
respect afforded the firm’s culture. The list goes on and
on. Not on the list? Bad lawyers.

At the NYSBA Law Practice Management (LPM)
Committee we start with the premise that lawyers will
hone their “lawyering” talent elsewhere with NYSBA’s

rich CLE offerings. Our goal is to direct the attention of
the many, many talented lawyers out there to resources
that will bump up their skills in managing the practice of
law. The Committee is dedicated to providing resources
that enable attorneys to obtain the information needed
to manage their practices and get back to the primary
goal of representing clients. Through CLEs and materi-
als located on the NYSBA website, the LPM Committee
provides lawyers, law firm managers and legal profes-
sionals with information on practice management trends,
marketing, client development, legal technology and
finance. Whether you're a solo practitioner or a manag-




ing partner at a national law firm, you'll find law practice
management materials designed to meet your day-to-day
practice needs. Checklists, best practices, publications
and continuing legal education programs provide up-to-
date information and practical tips to help you efficiently
manage your law practice.

In short, law practice management has endless facets,
and we are pleased to showcase some diverse topics
designed to enhance your “non-lawyering” skills in this
volume of the Journal.

Even the best lawyer on earth has little to do without
clients. Marketing guru Carol Schiro Greenwald outlines

the corrosive effect on a law firm is immeasurable. In a
light-hearted style quite unlike the scholarly content of
his informative blog, www.legalvictor.net, Victor drives
home the qualities we all want, look for and aspire to, as
law partners.

Andrew Kowlowitz and Stefanie Singer gave us great
ideas on how to document the end of the client-attorney
relationship. In my article, we’ll do a quick rewind and
talk about best practices in documenting the start of the
client-attorney relationship — the engagement letter. I
know. It is difficult to manage all these administrative
tasks. But a well-thought-out engagement letter is not

Even the best lawyer on earth has little to do without clients.

step-by-step, focused strategies for effectively developing
and maintaining referral networks as a means of grow-
ing a law practice. Her innovative suggestions on how
to cultivate dependable referral sources open limitless
opportunities for the thoughtful reader.

Take it from me - nothing disrupts the productive
practice of law more than having to defend a legal mal-
practice claim. My colleagues Andrew S. Kowlowitz and
Stefanie A. Singer, of the law firm Furman Kornfeld &
Brennan LLP, will let you in on a simple practice tip that
will support a rock-solid defense to certain claims — and
provide you with a great marketing tool if used correctly.
No spoiler alert needed here — read the article.

Donna Drumm’s experience spans all aspects of the
legal profession, from practicing attorney to bar execu-
tive director to entrepreneur. Her thoughtful article pro-
vides valuable information on firm culture — and how to
develop one in the face of a rudderless environment, be
it a solo practice or an established firm. The real life case
study of one firm’s concerted effort to change its culture
to comport with the principal attorney’s personal beliefs
while increasing profitability and — amazingly — having
fun, certainly gives one food for thought.

Speaking of lateral hires, my much-missed former
partner Matthew K. Flanagan explores one of the areas
of law practice management that garners the most unfa-
vorable publicity when things go wrong. Matt echoes
my often expressed sentiment — there is little upside for
the attorney holding funds in an escrow account and,
yet, there is tremendous exposure. His article explores
not just the parameters of the ethical rules governing an
attorney’s escrow obligations but also the lessons learned
from the strict application of the rules.

Please: take the “pop quiz” authored by one of my
favorite attorneys, Victor Metsch of Smith Gambrell &
Russell, LLP. We can be scholarly, innovative attorneys
at the top of our fields but if we are not “good” partners,
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simply an administrative task — it is a substantive blue-
print from which the legal services you will be rendering
for your client flows. Treat it as such and you will man-
age your client’s expectations and strengthen the client-
attorney relationship.

Finally, for those of you who really enjoy the finer
points of trial practice and have had quite enough of
the non-lawyering aspects of our profession, tune in to
the Point of View of the incomparable lawyer’s lawyer,
Henry Miller of Clark Gagliardi & Miller, P.C. One of the
lowest moments of my CLE lecturing life was following
Henry’s extraordinary reenactment of the closing argu-
ments in Inherit the Wind. As the silence following his
oratory met thundering applause, stunned by his mag-
nificent performance I miserably slunk to the podium
to preach to recently admitted attorneys about the com-
paratively dreary principles of risk management. In his
lesson-filled column and with his incomparable style,
Henry profiles six excellent reasons why the peremp-
tory jury challenge is a necessity in our “perfect system
of justice.”

I hope you enjoy this issue of the Journal and ask that
you check out the LPM resources on the NYSBA website.
Let us know if you have a story you’d like to share that
will help our members manage their practices, and please
let us know if you have a topic you would like to see us
address. You can contact us at LPM@nysba.org, or visit us
on the website, www.nysba.org/LPM. [ |

Marian C. Ricg, Editor of this issue of the Journal, the current co-Chair
of the NYSBA Law Practice Management Committee and past President
of the Nassau County Bar Association, is the chair of the Attorney Liability
Practice Group at the Garden City law firm of L'Abbate, Balkan, Colavita
& Contini, LLP and has focused her practice on representing attorneys in
professional liability matters for more than 30 years.
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Strategic Referral Relationships
Enhance Growth

By Carol Schiro Greenwald

referral is defined as “the act, action or an instance

A)f referring,”! or “a person recommended to

omeone or for something.”2 The verb “refer”
includes an array of meanings:

* “To think of, regard, or classify within a general

category or group”;

¢ “To allot to a particular place, stage or period”;

“To send or direct for . . . information or decision”;
“To have relation or connection”;

“To direct attention usually by clear and specific
mention.”3

Lawyers who view referring as a strategic process cre-
ate a multi-layered approach that incorporates most of
the meanings of the verb “refer.” Their process focuses on
finding referral sources to create connections, to recom-
mend, to send information, or to ask for something. Iden-
tifying, developing, monitoring and rewarding referral
relationships make sense as a strategy when they are all
directed toward your firm or personal business develop-
ment goals.

For example, if the goal of an attorney in a boutique
firm is to cultivate referrals from other attorneys who
either do not practice in the same area or who often
find themselves with unsuitable opportunities that they
pass along, then a strategic referral strategy would
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focus on identifying and establishing relationships with
such attorneys. The attorney’s value proposition would
explain how sharing client work with the boutique firm
enhances the referrer’s capabilities and guarantees a con-
tinuation of a similar level of client service.

Referrals can also be about recommending “for some-
thing” instead of someone. The something could be a
client request that is far afield from your expertise but
easily handled by a member of your referral circle. For
example, a mother needs a baby sitter, child therapist or
after-school program. Or someone needs a car mechanic,
doctor, broker, real estate agent, banker or accountant.
Having access to varied skill sets of vetted members of
your referral network adds to your “social capital” — your
ability to be a connector, to introduce your contacts to
others who can fulfill their needs.

In this article we will look at referrals as a strategy. We
will identify different purposes, implementation activi-
ties and ways to measure and reward.

Referral Strategies

Typically, attorneys see referrals as an ad hoc byproduct
of networking and visibility activities such as blogging,
newsletters, speeches, etc. They spend scant time think-
ing about the reason for wanting a referral in the first
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place, the kind of referral they want, or the process for
developing a strong, effective referral relationship.
Referrers can come from a variety of sources:
1. Colleagues, past and present, in your practice area
or a complementary one
¢ Colleagues in various professions who all service
a key client
¢ Colleagues in your field who can hand off clients
too small for them to service
¢ Colleagues in complementary fields whose clients
will need your expertise

2. Vendors in your work and private life
3. Clients past and present
4. People who know of you through your outreach
activities
* e.g., in-person or online networking, writing,
speaking

5. Friends and family
¢ College and law school alumni
e Parents of children who play on the same sports
teams as your children
* Members of your church or synagogue
“If you don’t know where you are going, any road will
get you there.”* To decide where to find your best refer-
rers you need to begin by defining your desired results.
To know how you want referrers to help you, you must
first know what you want. Do you want referrers to:
* Help you build a particular kind of practice?
¢ Add more of a specific kind of client?
¢ Complement your own service offerings to your
clients?
¢ Provide service resources such as complementary
legal expertise or counsel from other professional
areas?
Beginning with the end result, six steps will take you
full circle through a referral strategy cycle. We will look
at these steps in the rest of the article.

Referral Strategy Cycle

Personal
Measure, y——) "Belly-

Evaluate,

| Button"
Revise Analysis
Strategy Niche,
Implemen- Targets,
tation Persona
Opportuni-
Elevator ties Within
Speech ~ Niche

Step I: Personal “Belly-Button” Analysis

Think about what you do now and where you want to
be in five or 10 years. Break down your practice into the
parts you like and the parts you would prefer to hand off
to others. For some, client counseling is their sweet spot,
for others it’s trial work or crafting the legal strategy.
Do you like the hand-holding and drama of a contested
divorce, the high stakes of a multimillion dollar merger,
or the “feel good” sensation when you work for legal aid
clinics that represent those who cannot afford a private
lawyer?

Once you've identified your ideal practice situation,
you need to think about the areas of your current practice
that will enable you to do more of your preferred kind
of client interaction. For some attorneys, this just means
more of what they are doing today. For others it may
mean some retooling to add a new sub-practice area or
expand into a totally new arena. For example, a trust and
estates attorney might want to segue into special needs
law or a corporate attorney might want to focus more on
local private business clients.

This leads to the next part of your personal inventory.
What kind of client do you prefer? Do you like working
with in-house counsel or with businesses that don’t have
staff attorneys? Do you prefer corporate work or work
with individuals? Do you want a national practice or a
local practice with more in-person face time with clients?

Next, you want to look at the characteristics of the cli-
ent base you have selected. One way to begin this analy-
sis is to focus on the 20% of your clients that produce
80% of your business. Go back five years if you can and
chart those clients in terms of their industry, legal needs,
revenue, and culture.

The “80/20” focus presumably overlaps with your
expertise concerning the needs, desires, chemistry and
constraints associated with those kinds of clients. Twen-
ty-first century clients don’t want to pay for learning-
curve time, so by aiming for more clients like those in
your “80/20” you should be focused on areas where you
have sufficient knowledge and expertise.

The final step is to combine the data into a concise
statement of your growth goal: what you want to do
and for whom. You may want to augment this goal with
a view of the marketplace by creating a SWOT analysis
(Strengths, Weaknesses, Opportunities and Threats),
which considers the opportunities you are looking for
in terms of your own areas of strength and weakness,
alongside the marketplace’s opportunities and threats.
For example, current weaknesses might need to be rem-
edied with CLE courses if you plan to expand into a new
area or additional personnel if you plan to grow quickly.
Marketplace opportunities include positive trends in the
prospect’s industry or demographic cohort, develop-
ments related to the legal areas you want to focus on and
your own reputation. Threats would include competitors
or negative trends.
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Your referral strategy should be constructed to further
the practice growth goals you just put together.

Step II: Define a Niche and the Targets Within It

The niche can be defined in terms of the type of client,
a specific need, a geographic location, a specific service
and/or your specific area of expertise. Selecting a niche
begins by identifying a broad client category: shipping
companies or grocery stores or restaurants; baby boom-
ers, entrepreneurs, elderly couples. Then drill down to a
sub-group, such as retiring baby boomers, tech entrepre-
neurs, divorcing elderly couples. Or maybe it’s shipping
companies that move freight, national chains of grocery
stores, fast-food restaurants. You can drill even further
down to, say, employment issues in your company niche
or health issues among individuals. The more precisely
targeted the niche, the easier it is to develop referral
strategies.

your criteria Then narrow the list of possibilities down
to the 10 to 20 people who seem most relevant to your
goals. As you move forward, this initial list will change.
You will look for specific kinds of referrers and add them
to the list, moving others off the list.

Step V: Elevator Speech
Once you have an initial list you want to begin to reach
out to the initial 20 to discuss your mutual interests. But
before you do that, create your elevator speech. This is
a major step because a referral-based growth strategy
requires you to educate your sources so that they know
what you are looking for.

You want your referral sources to:

* Remember you

e Articulate clearly what you do

* Memorize you — keep you top of mind

e Prefer to refer prospects to you.5

Lawyers who view referring as a strategic process

create a multi-layered approach.

Once you have a niche, use the data you collected to
create a prospecting target — a “Target Persona.” A per-
sona is constructed to represent your perfect client. For
example, if your target is a business, identify the kind of
business, industry, location, who would be your contact
person, kind of problem, and legal solution. For a person,
include age, gender, location, need, and legal solution. Cre-
ating a target persona makes it easier to craft an elevator
speech that focuses on exactly what you are looking for.

Step IlII: Identify Opportunities Within the Niche
The search for referral sources begins by identifying
people and places associated with your niche and target
population. You want to know:
e groups they belong to — professional associations,
networking groups, affinity groups; and
* where they go for information they consider truthful
and reliable.

The place to begin to find this information is to ask
your “80/20” clients who represent the niche or target, or
colleagues who share the same target market. Join Linke-
dIn groups focused on your target niche or target persona
and follow conversations to understand what they care
about and value.

Now you are ready to create your strategic referral
network.

Step IV: Identify Strategic Referrers

Begin by looking through your contact list for everyone
with links to your persona’s characteristics, needs or solu-
tions. You can also search LinkedIn for contacts who fit
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An elevator speech should be short and focused. Its
purpose is to encourage conversation and follow-up
questions, not anticipate them. The content should focus
on the benefits of your service for the target population
or niche you share with the referrer. For example, “We
work with families with special needs children [target].
Using my knowledge of special needs opportunities and
regulations and my background in trust and estate law
[features], I help them plan a very secure future for their
child [benefit/value].”

Asking someone for an introduction to anyone usu-
ally leads to no one. When the referrer’s notion of what
you want and why is vague you tend to fall off the radar.
Glance back at the initial definitions of “refer” and you
will understand why educating referral sources as to
the focus and results of your endeavors in very specific
terms makes it easier for the referrer to know the kind of
introduction that will be most beneficial. If you ask for
a precise kind of recommendation that is relevant in a
precise kind of situation, the referral is more likely to put
two and two together correctly.

Step VI: Referral Strategy Implementation —
What Goes Around, Comes Around
Referral relationships are about reciprocity. Often you
will have to “go first.” Introduce a possible referral source
to some of your contacts, suggest mutual marketing
activities or befriend them in other ways. Those who only
take are soon dropped.

You are looking for people who will take the time to
make “engaged introductions.” “An engaged introduc-



Referrals

Referral Language: Fool's Gold to Solid Gold
Fools’ Gold: “Call my friend Charlie and tell him |
said to call.”

Gold-plated: “I will make an email introduction to
Charlie and cc you.” [weak]

“1 will make an email introduction to
Charlie and tell him why | think the two
of you should connect.”

Solid Gold:  “I will set up a meeting with the three

of us.”

Referral Courtesy: The Rule of Three
1. Beginning: Thank the referrer when a referral is
made and connect quickly with the referred.

2. Middle: Update the referrer if you connect with the
referral.

3. End: If you get work, let the referrer know at the
beginning and end of the engagement. If you get
the introduction but not the work, still thank the
referrer.

Referral Strategy Worksheet
Directions: Fill in these areas as a prelude to selection
of a referral strategy focus.

Ideal client description: factual and emotional-
chemistry

Describe the product or service you want to sell:

What do you do well? What do you most like to do?

Why do people buy what you sell [i.e., the benefits of
what you do]?

How do you provide value?
Elevator Speech [20-25 words]

“Core talkable difference”: what sets your offer
apart from others?

What kinds of referral sources can lead you to your
ideal client?

Location, occupation, relationship to you, expertise

What kinds of referral sources can help you sell more
of the identified product or service?

How can you add value to your referral sources?

How will you educate them about your focus and
capabilities?
How will you make your message relevant to their

lives/needs/concerns?

What activities/vehicles will you use to get your
message across?

How will you measure the value of each source?

Once you've answered these questions, craft a strategy
for the next six months with activities, desired outcomes,
responsibilities, due dates, estimate of success upon
completion, next steps.

Sample Tracking Form

Name/Title/
Company of Referral

How did you meet
the Referral Source?

Activities planned
with the person —
next 6 months

Number of referrals
FROM them

Names/Revenue of
current clients from
the Referral Source

Number of referrals
TO them

tion is a collaborative effort where the referral source
works with you to make sure you get connected to the
new prospect.”® When you work in concert with your
referrer, it is easier to learn more about the prospect and
customize your pitch based on “inside” information.
Working in tandem with your referrer also increases the
chances of making a solid connection because the pros-
pect’s trust in the referrer naturally extends to you.
Begin networking in-person and online in venues fre-
quented by people who are or could become solid referral
sources. Finding the best networking locales is an itera-
tive process. If one group doesn’t work out, move on. For

example, if you want to focus on other lawyers, go to bar
association events. If your best referral sources are bank-
ers or accountants, join their associations. Looking for
more client referrals would lead to involvement in their
schools, clubs, communities, etc.

You will want to limit your key referrer list to a small
number of people because the rule of thumb for staying
top of mind is some form of meaningful communication
every six to eight weeks. The contact need not be in per-
son. You could forward a relevant article, speak at one of
their events or write a piece for one of their newsletters
or blogs. To do this well requires attention to detail. If you
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send someone something that is not relevant to them, the
message is worse than sending nothing at all.

Since a referral strategy is a process rather than a
series of sporadic events, it is important to create habits
that encourage attention to your program. Schedule
time in your calendar to make appointments, reconnect.
Be sure to allow enough calendared time for meetings
so that you can prepare beforehand and summarize
afterward.

* Before a meeting: Even if the person you are meet-
ing as part of your strategy is a close friend, take a
minute to Google him to see if anything new might
be of interest. If the person is a new contact, Google
her so that you will be able to ask informed ques-
tions and steer the conversation to already identified
common interests.

The creation of such groups requires an enormous
amount of trust among the participants. You will be shar-
ing confidences and strategies that you don’t want turned
against you. On the other hand, when done well these
groups can give your targeted marketing a trampoline-
like boost. The membership will be chosen based on your
growth goals.

VIIl. Metrics

Typically when asked for a referral, attorneys give three
names — usually the last three people they met with or
talked to. A more strategic response would be to track
referrals in and out, and give one name — the name of
someone who has been a good resource for you and who
you think will have chemistry with your client. The chart
on page 17 is a sample tracking form that you can use in

Referral relationships are about reciprocity.

Often you will have to “go first.”

After the meeting: Take 10 minutes to write down
the positive and negative parts of the meeting in
your CRM (customer relations management) system,
in Outlook, or on an Excel spreadsheet. You need

to do this while the meeting is fresh in your mind
because as the event recedes your memory of it will
change. You also want to note down your next steps
— content and timing.

VII. Personal Referral Circles

Personal referral circles are a more sophisticated referral
strategy. They are affiliations and alliances through which
you work closely with a carefully selected group of refer-
rer contacts to reinforce each other’s resources and to
make introductions that help each other’s practice. Such
groups can serve a variety of purposes:

* Mastermind groups that focus on specific member
problems, offering advice on ways to resolve issues
that reflect their own backgrounds and capabilities.

¢ Client-centered groups that include key advisors
to one client who meet on a regular basis to share
notes and discuss ways to produce better results for
the client. These groups are often an excellent idea
for solos and small firms interested in obtaining the
kind of clout large firms get from client teams.

* Prospecting affiliations that share networking and
visibility opportunities with each other.

¢ Knowledge-sharing groups that meet regularly to
discuss pre-selected topics with each person contrib-
uting to the knowledge pool from the perspective of
his or her own specialty and expertise.
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an Excel spreadsheet. Firms with CRM programs can cre-
ate reports that provide similar data.

Some Final Thoughts
A strategic referral process will maximize your business
development time, produce vetted prospects, lead to cli-
ents who value what you want to sell, and create friend-
ships. Just remember a few to-dos:
¢ Be very honest with yourself when you create your
growth strategy and ideal client.
¢ Think both wide and deep when you build your
contact list.
¢ During in-person meetings, talk less and listen
more.
¢ Look for ways to help your referral sources — give to
get.
¢ Plan and document your activities.
* Measure results and retool as needed.
* Enjoy the process and take pleasure in the
rewards. |

Webster’s Ninth New Collegiate Dictionary (1986).

Dictionary.com.
Webster’s Ninth New Collegiate Dictionary (1986).

BN e

. Attributed by some to Henry Kissinger, a very similar sentiment was put
forth in Alice in Wonderland.

5. Peter Helmer, “Building a Referral System,” Speech Handout (Dec. 2014),
www.peterhelmer.com/wordpress/wp-content/uploads /Peter-Helmer-

Referral-System-v1.pdf.

6. Bill Cates, “How Selling to Referrals Is Different Than Other Lead Types”
(Jan. 7, 2015), http:/ /blog.hubspot.com/sales /how-selling-to-referrals-is-
different.
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Reducing Legal
Malpractice Risks

Preserving a Statute of Limitations Defense

By Andrew S. Kowlowitz and Stefanie A. Singer

law practice, draining the financial and emotional

resources of the attorneys involved. One of the
more streamlined and effective ways of disposing of a
legal malpractice action is to pursue a statute of limitations
defense. Preserving the ability to pursue such a defense is
often a matter of appropriately documenting the scope of
representation through the use of engagement letters, and
documenting the conclusion of the attorney-client relation-
ship through the use of disengagement letters.

This article provides a summary of the relevant law
governing the statute of limitations for legal malpractice
claims, the “continuous representation” doctrine (which
a client may attempt to invoke to toll the accrual of a
statute of limitations claim), and basic — yet highly effec-
tive — risk management advice law firms may utilize to
maximize the chances of preserving a statute of limita-
tions defense in the unfortunate event a legal malprac-
tice claim is filed.

Legal malpractice claims are highly disruptive to a

Statute of Limitations and the Continuous
Representation Doctrine

Pursuant to Civil Practice Law and Rules 214(6), a claim
for legal malpractice must be commenced within three
years of the date of the alleged malpractice. New York
courts have consistently held that an action to recover
damages for legal malpractice accrues on the date that the
alleged malpractice occurs, not on the date on which the
malpractice is first discovered.!

For example, let’s say Attorney Smith is retained
by Client, a lender, to represent her in connection with
a loan secured by real property. Attorney Smith pre-
pares the mortgage and attends the closing yet fails to
record Client’s mortgage. Suppose further that Attorney
Smith’s error is discovered five years after closing. In this
instance, pursuant to the CPLR, Client’s legal malpractice
action accrued on the date of the error (when Attorney
Smith failed to file the document), not when Client first
discovered Attorney Smith’s error.
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Like most rules, there is an exception. The statute of
limitations for a legal malpractice claim may be tolled
pursuant to the continuous representation doctrine when
an attorney continues to provide legal services to a client
after the error is committed. When properly invoked, the
accrual of a claim for legal malpractice is tolled until such
time that the attorney ceases to represent the client in
connection with the matter from which the malpractice
arises.

To invoke the continuous representation doctrine, a
plaintiff must establish (1) an ongoing representation con-
nected to the specific matter at issue in the malpractice
action; and (2) clear indicia of an ongoing, continuous,
developing and dependent relationship between the cli-
ent and the attorney.2

2008, when he effectively turned over the litigation file to
the client, who had already consulted with another attor-
ney to take over the handling of that case.

Conversely, the client argued that both claims for
legal malpractice were tolled by virtue of the defen-
dant attorney’s “continuous representation” and, there-
fore, accrued when the Consent to Change Attorney
Stipulation was formally filed with the Court on or
about April 11, 2008.

In Farage, the Second Department affirmed the lower
court’s finding that the claims for legal malpractice,
which were commenced on March 31, 2011, accrued at
the earlier point in time — when the defendant attorney
returned the plaintiff’s file and correspondence between
the parties evidenced a lack of “mutual understanding of

Disengagement letters should be used when a transaction

or litigation matter has concluded naturally or when the
client retains successor counsel.

As for the first prong cited above, an ongoing gen-
eral relationship between an attorney and a client will
not provide a basis for a client to invoke the continuous
representation doctrine. The continuing representation
after the commission of the error or omission must
arise from the same matter in which the malpractice
occurred.

Next, the continuous representation doctrine does not
apply where the attorney-client relationship has been
irretrievably broken, or where it is evident that the client
no longer continues to repose trust or confidence in his or
her attorney.3 The breakdown of the attorney-client rela-
tionship may manifest itself in one of many ways, such
as a client refusing to communicate with the attorney
for an extended period of time, a client consulting with
replacement counsel, or a client unequivocally expressing
a distrust of the attorney.

For example, in the case of Farage v. Ehrenberg,* the
Appellate Division, Second Department was asked to
consider when a claim for legal malpractice accrued in
the context of underlying personal injury matters arising
from a 2002 accident and a 2005 accident.

In Farage, the defendant attorney argued, inter alia,
that the claim for legal malpractice arising from the 2002
personal injury action accrued, at the very latest, when
he received correspondence in November 2007 from
the plaintiff’s successor counsel, indicating that plain-
tiff viewed the defendant attorney as her “discharged
attorney.” With respect to the underlying representation
related to the subsequent 2005 accident, the defendant
attorney argued, inter alia, that the plaintiff’s legal mal-
practice claim accrued, at the very latest, on March 13,
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the need for further representation.”> The court further
held that the defendant attorney’s filing of the Consent
to Change Attorney subsequently merely constituted
a “ministerial act” that did not implicate an “ongoing,
continuous, developing, and dependent relationship
between the client and the attorney,” and was therefore
insufficient to toll the accrual of the statute of limita-
tions.6 As a result, the court found that the claims arising
from representation provided by the defendant attorney
involving the 2002 and 2005 accidents were time-barred.

There is an important risk management lesson to be
learned from the Farage case: Appropriate documenta-
tion of the return of the client’s file and correspondence
memorializing the breakdown of the attorney-client rela-
tionship served as a basis for the court to adopt the earlier
accrual period of the legal malpractice action, thereby
supporting dismissal of the legal malpractice action on
statute of limitations grounds.

Documenting the Termination and Scope of an
Attorney-Client Relationship

If confronted with a claim for legal malpractice, one of the
more efficient, streamlined methods of disposing of such
a claim is for the defendant attorney to pursue dismissal
of the action on statute of limitations grounds. Such an
application usually can be brought on a pre-answer, pre-
discovery basis pursuant to CPLR 3211(a)(5). Obtaining
dismissal of legal malpractice claims prior to discovery is
obviously beneficial from a cost savings standpoint, but
it also affords dispositive resolution of the claim without
a court inquiring into the merits of the allegations of
malfeasance.



From a risk management perspective, document-
ing the scope of the attorney-client relationship and the
conclusion of the attorney-client relationship is critical to
preserving a potential statute of limitations defense. This
is accomplished through the use of engagement letters
and disengagement letters.

Engagement Letters

Engagement letters are utilized to set forth the terms and
the scope of the attorney-client relationship. The rules
governing use of engagement letters — often referred to
as retainer agreements — can be found in Part 1215 of the
Rules of the New York State Unified Court System.” In
addition to identifying the fee arrangement, the engage-
ment letter should also state in detail the scope of the
representation. This ensures that the attorney and client
have a mutual understanding of each party’s respective
responsibilities. A detailed engagement letter may elimi-
nate confusion and, in the event of a legal malpractice
action, provide the court with documentary evidence
concerning the scope of the attorney-client relationship.

This is best illustrated through an example: Client
retains Attorney Smith to draft various documents in
connection with the sale of his business, which Attorney
Smith completes. Attorney Smith’s engagement letter
explicitly states that she was retained to assist with the
sale transaction only.

Shortly thereafter, a dispute with the purchaser of
the business arises, and Client retains Attorney Johnson
to represent him in connection with litigation involv-
ing the business dispute. Attorney Johnson contacts
Attorney Smith to gather facts and collect information to
assist with the litigation. Suppose further that, after the
litigation concludes, Client brings claims for malpractice
against both Attorney Smith and Attorney Johnson aris-
ing from the drafting of the transactional documents and
the subsequent litigation. A detailed engagement letter,
which clearly identifies the scope of Attorney Smith’s
responsibilities (i.e., which was limited to preparing doc-
umentation related to the sale transaction), would limit
Client’s ability to argue that Attorney Smith continued
to provide representation to Client during the litigation,
thereby extending the accrual of the statute of limitations.
In other words, an engagement letter may be viewed by
the court as documentary evidence supporting Attorney
Smith’s position that the scope of her representation was
limited, and may also support a potential statute of limi-
tations defense to the extent the legal representation she
provided concluded more than three years prior to the
commencement of the legal malpractice lawsuit.

Disengagement Letters

Another important tool for availing oneself of a statute
of limitations defense is the use of disengagement let-
ters — that is, written confirmation of the conclusion of
the attorney-client relationship. In the event of a legal

malpractice action, effective use of a disengagement letter
may provide the court with a clear cutoff point as to when
the attorney-client relationship concluded.
Disengagement letters should be used when a trans-
action or litigation matter has concluded naturally (i.e.,
when the transaction is completed, or when the litigation
has come to a “natural” end) or when the client retains
successor counsel to take over the handling of an ongo-
ing matter, such as in the case of Farage, discussed above.
In this first instance, when an attorney-client relation-
ship concludes naturally at the end of a transaction or
litigation, it may appear intuitive that the attorney-client
relationship is over and there is no further need to docu-
ment the file. On the contrary, documenting a finite end
date of the attorney-client relationship is still critically
important. Often a statute of limitations defense to a legal
malpractice action provides a close call for the courts,
and hinges upon a matter of days. Clients who sue at the
last moment may try to extend the accrual of a statute of
limitations by arguing that, despite the completion of a
transaction or the settlement of a litigation, the attorney
continued to advise the client (perhaps in subsequent
telephone calls). In this case, effective use of a disengage-
ment letter may be considered persuasive documentary
evidence by the court, when confronted with determining
the precise end date of the attorney-client relationship.
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The disengagement letter should explicitly state that
the representation in the particular matter has ended and
that the law firm plans to close its file. The letter should
be sent via certified mail, return receipt requested, to con-
firm delivery to the client. Disengagement letters need
not only be used as a defensive law practice measure, but
may also be used as a marketing tool. For example, if a
lawyer represents a client in connection with the sale of a
home, the lawyer may write the client to confirm that the
transaction has closed and the lawyer intends to close the
file. The lawyer may also wish to point out that her firm
handles trust and estate matters and personal injury mat-
ters, and that the firm would welcome the opportunity to
work with the client again in the future.

In the latter instance, where a lawyer is substituted by
replacement counsel before the litigation or transaction
has concluded, use of a disengagement letter is equally
important. In practice, determining when the original
lawyer ceased providing legal services while a client
matter is ongoing is often a difficult task for a court to
determine without clear documentation in the file.

In the case of Farage, the Appellate Division, Second
Department cited the proposition that

[a]n affirmative discharge of an attorney by the client
is immediate. By contrast, from the standpoint of
adverse parties, counsel’s authority as an attorney of
record in a civil action continues unabated until the
withdrawal, substitution, or discharge is formalized in
amanner provided by CPLR 321.8
For this reason, the Second Department found the
attorney-client relationship effectively ended prior to the
filing of a Consent to Change Attorney with the court,
when the client conveyed to her lawyer that he was dis-
charged. The lesson to be drawn is that, in the instance of

a litigation matter, a lawyer discharged by a client prior
to the conclusion of the case should be mindful to docu-
ment the conclusion of the attorney-client relationship
immediately, even before a Consent to Change Attorney is
filed with the court. This ensures that the earliest possible
accrual date of legal malpractice action is preserved.

Similarly, when an attorney handling a transactional
matter is discharged before the natural conclusion of the
representation, the outgoing lawyer should be mindful to
write to the client memorializing that the attorney-client
relationship has been terminated, and that the outgoing
lawyer does not plan to take further action on behalf of
the client.

Conclusion

In sum, the key to maintaining an effective risk manage-
ment program is to incorporate basic techniques, such as
these, into everyday practice. Documenting the attorney-
client relationship at each stage is a simple yet effective
tool for reducing the risk of a legal malpractice claim, and
preserving a lawyer’s rights and defenses in the unfortu-
nate event a claim is ultimately made. u

1. See, e.g., Shumsky v. Eisenstein, 96 N.Y.2d 164 (2001).
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1037, 1038 (2d Dep’t 2013).
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8. Farage, 124 A.D.3d at 165.
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How to Shift
Law Firm Culture

One Firm'’s Story

By Donna Drumm

o, something about your law firm isn’t working —
people are unmotivated, and there is a disconnect
between client expectations and employee expecta-
tions. Or you are a solo practitioner, thinking to yourself,
“There has got to be another way!” By observing the core
values of the law firm held by those who run the firm,
and developing a culture integration plan, you can have
the law firm you love. To prove it, we have included a
case study of a law partner in a third-generation New
York firm who shifted, along with his partners and staff,
a business-as-usual law firm to a thriving and profitable
law practice, where one of the core values is to have fun.
Motivations for shifting a law firm’s culture may be as
varied as the lawyer. These include
¢ The need to manage risk,
¢ The desire to be more profitable,
¢ Client pressure,
¢ Increased or new responsibility in managing the
firm,
¢ The need to enter into a new practice area, orl

¢ Imminent merger or acquisition of another law
firm or practice with a different working culture.

What Is a Law Firm’s Culture?

Generally, culture is, “Any group of people that engages
in some activity together will have a set of values, con-
ventions, and ways of being that are unique to that par-
ticular group.”2

A culture is a set of beliefs, behaviors, implicit agree-
ments, and practices that are so prevalent in a group
that they are essentially assumed. Every company and
every law firm has a culture. Unfortunately, the culture
of most law firms is some version of — or contains some
elements of — the business-as-usual culture described
above. It contains beliefs, behaviors, and practices that
support people operating on their own, competing,
gossiping about, and undermining each other. While
not spoken directly, the implicit agreements include
some version of: “you don’t challenge me about my
poor work habits and I won’t challenge you about
yours.”3

If not now, when?




Jordan Furlong, in his blog post “Vulture Culture,”
offers an insider’s view:

Culture is what people at the firm actually do every
day. In harsher terms, it's what people get away with.
Culture is what actually happens. A law firm’s culture
is the daily manifestation of its performance expectations
and behavioural norms — what is encouraged and what
is tolerated.*

To borrow another definition of culture from the
business world: “A company’s culture is all the shared
values, beliefs and behaviors that determine how people
do things in an organization.”>

Law practice management is a fascinating commingling
of two disciplines — business and the practice of law. The
business of law is similar to running any American busi-
ness — payroll must be met, human resources rules and
regulations must be adhered to. Yet when it comes to the
revenue-producing arm of a business, a law firm is restrict-
ed by ethics rules. We are restrained from pursuing clients
through advertising; we are restricted by marketing rules.
We are restrained from dropping unprofitable clients, and
in many states can do so only with permission of the court.
While some clever legal managers have borrowed practices
from corporate America (which, if they are lucky, some of
these companies are their clients) and innovated ways to
manage their colleagues and clients within noble, ethical
structures, law firm management poses a unique challenge.

Unfortunately, studies of law firm culture are surpris-
ingly sparse. As recently as 2002,

[l]legal scholars have only recently begun taking law
firms seriously as an important arena — and agent — of
professional conduct. Drawing on management theo-
ry, sociology, and cognitive psychology . .. [l]egal ethics
scholars, in particular, are turning to organizational
theory and research for insights into the dynamics of
ethical decision making within firms and strategies for
promoting ethical awareness and compliance.®

Very few law firms publicize their culture on their web-
sites or in their marketing literature. Interestingly, well-
known corporations — Avaya, Estée Lauder, Home Depot,
and Moody’s, to name a few — communicate their corpo-
rate culture on the company’s Human Resources page.”

Types of Law Firm Cultures

Law firm culture is viewed introspectively by those who
are working there and outwardly by everyone else. The
descriptions below identify internal cultures that occur in
many small and solo firms.8 For the most part, founders
of the firm determine the culture.

Non-management

No set goals, lack of action plans and ability to implement
strategic objectives. Culture is derived from those who
work in the firm; there is no formal structure.
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Family-Run Firm

The leaders are family members, mother/daughter, hus-
band/wife. The “leaders” are lawyers and may be non-
lawyer family member administrators. Those who are not
family members operate under an unspoken assumption
that they are at a disadvantage and will never achieve the
influence that the family members have.

Long-Term Management

The firm has been in existence for many years. There is
a defined culture most likely listed in the mission of the
firm, or historical values of the firm. The firm leadership
has adopted an “if it’s not broke, let’s not fix it” attitude.

Friend-Run Firm

The founding partners are friends from law school or oth-
erwise long-term friends. Perhaps a lateral hire was made
who was one of the founding partner’s friends. Merit and
client base aside, the management must recognize this
assumption by the employees that they have an equal
chance in rising through the ranks.

The Founder Effect

Law firm cultures . . . appear to exhibit some
major tendencies,” including a heavy dependence
on founders . . . once the founders depart, most law
firms eventually degenerate into competitive fac-
tions and “a new culture based solely on economic
power”: [Flounder effect is extremely important. In
stable and prosperous firms of any size where the
founders remain active, their values and the practices
that derive from those values tend to remain ascen-
dant, regardless of whether the founders occupy
positions of overt authority.

The departure of the founders can be followed by what
[the writer] think[s] of as a “mythological” transitional
phase, in which the founders are remembered, talked
of, and thought of as powerful influences, and the
beliefs and practices they inculcated continue to be
reinforced.

At some point, however, the powerful myth can
degenerate into empty legend, or the founders can
become merely names attached to nothing at all.
When that happens, the firm’s cultural direction is up
for grabs, with factions of existing lawyers and even
potential merger or acquisition partners all competing
for dominance.

The most likely outcome . . . is a new culture.?

DonNA DrumM is an attorney in New York. She worked in private practice
and at the Westchester County Bar Association as CLE & Publications
Director and, later, Executive Director until 2014. A member of the New
York State Bar Association’s Law Practice Management Committee for
over 15 years, she received her law degree from Pace University School
of Law.




Partner Expectations

In work groups or practice groups, the partner leading
the group sets the culture for the work habits and ethics
for the associates and staff.

Solo Firms

The culture of a solo firm is intensely personal, based on
the character, integrity and work habits of the attorney.
As the founder, practice leader, and face of the firm, even
if all decisions were not made by the sole attorney they

Law practice management

is a commingling of business
and the practice of law.

are attributed to the attorney. The benefit of shifting the
culture of a solo firm is that the vision can be changed by
one person with no need for buy-in or cooperation by oth-
ers. The downside is the discipline in implementing the
process of shifting the culture must be exercised by the
same person.

Mergers & Acquisitions

Law firms can expand through lateral hiring, or merg-
ing or acquiring another firm or practice group. Bain &
Company, one of the largest global business consulting
firms, reported on a survey of executives who oversaw
mergers of their companies, saying that culture clash
“was the No. 1 reason for a deal’s failure to achieve the
promised value. In a culture clash, the companies’ fun-
damental ways of working are so different and so easily
misinterpreted that people feel frustrated and anxious,
leading to demoralization and defections. Productivity
flags, and no one seems to know how to fix it.”10

Dangers of Overlooking Culture

Personal Advancement

Selena Rezvani, a reporter for The Washington Post,
describes

another critical element of law’s culture is how diffi-
cult it is to uncover the hidden rules of succeeding on
the job. That onus, it seems, is largely the burden of the
associate. I talked with Kelly Hoey, a lawyer-turned-
venture-capitalist who spent the first 10 years of her
career as an associate in large law firm environments.
Hoey noted that the single trickiest aspect of navigat-
ing firm culture as a woman is “finding a powerful
mentor who tells you straight-out how the law firm
game is played,” and then “having that strong mentor
back you up when you play the game.”11

Understanding the culture of a law firm requires the
sophistication to translate the nuances of what is expect-

ed and what is acceptable behavior, particularly in an
environment where these expectations are not delineated.
Associates that do not embrace the culture are in danger
of becoming dissatisfied and leaving of their own accord,
or being asked to leave by the firm.

Risk Management: Grievances and

Sanctions Reflect Law Firm Culture

In speaking informally with members of grievance com-
mittees in New York and New Jersey, the number one
grievance lodged by clients against their attorneys is
not returning phone calls or emails. A 2012 New York
City Bar Association pamphlet, titled “How to Complain
About Lawyers and Judges in New York City,” instructs
clients on how to file complaints. Below is one example of
the type of conduct that may result in discipline:

1. Neglect. Lawyers are generally prohibited from
neglecting their clients’ cases. Neglect does not occur
merely because a lawyer fails to return a telephone
call as quickly as the client wishes, or because a case is
not proceeding through the court system as fast as the
client might want. Rather, neglect occurs when a lawyer
repeatedly and consistently fails to communicate with his
or her client, or where a failure by the lawyer to take
action means that the client has lost a valuable right,
such as right to bring a claim, assert a defense, appeal
a decision or make a motion.12

A culture that allows client communications to drift
can occur at firms of all sizes. No one can anticipate
which client may file a grievance, but the prospect of
being admonished by a grievance committee is devastat-
ing to the individual attorney, and if made public, can
also be devastating to the reputation of the firm.

For example, in e-discovery disputes communication
is key, and the courts have become increasingly strict in
awarding sanctions. A comprehensive survey published
in the Duke Law Journal reviewed 401 cases where motions
for sanctions were made pertaining to e-discovery issues
in federal court prior to January 1, 2010. Of the 401 cases,
230 sanctions were awarded.13

Discovery of electronic information requires the coor-
dination of the client, the client’s technology team, and
supervision by the attorney or legal team responsible
for complying with the discovery rules. Of the 401 cases,
only counsel was sanctioned in 30 instances.!4* The
various courts ruled that counsel failed to produce the
requested discovery or communicate accurate infor-
mation to the court and opposing counsel in a timely
manner. E-discovery are a team sport. Members of a
firm refusing to play by the rules are representative of a
culture that condones holding back court-ordered infor-
mation or misrepresenting facts to opposing counsel and
the court.

Regardless of the type of case, the dangers of over-
looking a culture that breeds non-responsiveness to

NYSBA Journal | June 2015 | 25


http://digital.nysba.org/nysba/june_2015_journal/TrackLink.action?pageName=25&exitLink=http%3A%2F%2Fwww.shesource.org%2Fexperts%2Fprofile%2Fkelly-hoey

clients, or misrepresentation to opposing counsel or the
courts, is destructive to the firm.

A Law Firm's Story — Assessing, Diagnosing and
Shifting Law Firm Culture

Brian Mittman, Markhoff & Mittman, P.C.

I became reacquainted with Brian Mittman, a disabil-
ity law attorney, during the 2014 holiday season while
we were volunteering at a soup kitchen in Westchester
County. He was joined by members of his firm — two
attorneys, his part-time marketing person and his per-
sonal assistant, whose title is Officer of Success. They
brought their own aprons, and the men took off their suit
jackets and waited on the homeless and working poor,
ladling soup in the church basement’s kitchen. It was
clear to see he was excited to be participating with his
co-workers outside the office for a cause they believed in.
We chatted about the recent demise of Binder & Binder,
another disability law firm. We started to talk about the
business model, which led to a discussion about how
he runs Markhoff & Mittman. The comments below are
excerpted from a telephone interview conducted January
6, 2015.

“I started as an associate in a third-generation family-
founded law firm,” Brian said, describing the firm as a
classic small New York City law firm, with approximately
12 employees — two to four attorneys, mostly partners,
and support staff. “You showed up for work, responded
to client phone calls and client walk-ins. We all did what
we needed to do, there were lots of headaches and frus-
trations.”

After the World Trade Center was attacked on
September 11, 2001, in an effort to recover from the real
estate losses and tenant reluctance to return to the down-
town area around the World Trade Center, landlords and
state and local governments offered financial incentives
for businesses to move into office spaces. Brian was a
partner at the time his firm relocated downtown to Canal
Street in Manhattan. He enjoyed the logistics involved —
moving and creating a new space with a classic law firm
feel with dark wood, big spaces and an impressive con-
ference room. The working culture continued — you came
into work, answered the phone, and had unscheduled
meetings with walk-in clients. The risk paid off. Economic
development continued in the area and by mid-2003, the
firm got busier, growing from 12 to 20 employees. Due to
the increase in work and staff, he started to put systems
in place to respond to the rising demands of clients and
firm members.

By 2006, Brian and his wife were raising four young
children in Westchester County. The commute from his
home was three hours, round trip. He was typically get-
ting home at 9:30 in the evening. He remembers asking
himself, “What is going on here?” His values of being
with his family and running a successful law firm were at
odds. Right around the same time, he started to educate
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himself about running a successful and profitable law
firm. He read Stephen Covey’s 7 Habits of Highly Effective
People and, at a friend’s urging, attended a business pro-
ductivity course.l®

Following its recent growth, the firm now had an
office manager, and Brian and the manager talked about
inefficiencies in the office. “Why do people do this?”
“Why can’t we get this done?” Brian also continued to
seek ways to harmonize his values of being present for
his family and running a successful law firm in New
York City. “We were raised and schooled that this is how
you do it in New York,” he said. After meeting with a
like-minded friend for a drink at 9:30 after work, they
decided, “Enough is enough, one of our goals is to move
the practice out of the city.”

Assess Your Culture

Law firms have internal cultures — those values adopted
by those who work in the office, and external cultures —
judgments made by colleagues, adversaries, clients, court
staff and vendors about the comportment of the firm. Part
of assessing and diagnosing a firm’s culture is to observe
the internal and external firm culture.

Internal Culture

Exercise 1:

¢ Walk through your office as a new client would for
the first time, what do you see? Does it match with
the culture you wish to convey to your clients?16

¢ Is your office casual or formal? That’s the culture
speaking.

* Are the office doors closed or open? That’s the cul-
ture speaking.

e Are clients greeted by a receptionist in a warm and
friendly manner? That’s the culture speaking.

* Are attorneys referred to as Mr. and Ms. or by first
name? That’s the culture speaking.

¢ What is the dress code for partners? Associates?
Staff? That’s the culture speaking.

* Do you display awards in your reception area?
That's the culture speaking.

External Culture
Exercise 2:
To assess your law firm'’s external culture, think about
and answer these questions:
1. What firms would you consider similar to your law
firm? In what ways?
2. Do you respect or aspire to their values? Which
ones?
3. What firms would you consider dissimilar to your
law firm? In what ways?
4. Do you respect or aspire to their values? Which
ones?
Brian and his partners created the internal culture of
the law firm based on its location (lower Manhattan), fur-



nishing it in a conservative manner, and viewing it as a
“classic New York law firm.” The work ethic, “you come
to work, do your job and go home” was shared by all in
the firm. When he observed something wasn’t quite right
— family vs. career, “why weren’t people doing things dif-
ferently,” — he sought input from others in the firm, and
began to educate himself to develop his goals.

Once he made the decision to move the practice out
of New York City to Westchester, it took seven months.
Although that is a remarkably quick turnaround, timing
was not on his side. In 2007, laws in his practice were
changing and the economy was “tanking.” The environs
changed but the working culture was experiencing the
“same chaos, clients coming in without appointments,
we were doing things seat of the pants and working
really hard.” He continued to practice law and work on
his business. He asked himself what he wanted out of it,
assessed monetary goals, hours worked, and the types of
cases he wanted to work on. He engaged others in defin-
ing the culture of the firm. “We kept saying even though
we were doing a lot of work, we wanted a place where
it is calm, we need better communication.” More specifi-
cally, accountability.

Implementing Process Management

Part of the day-to-day chaos was the constant stream of
unending phone calls. Brian tackled this over time with
three processes. The receptionist for the firm was tip-top,
all the clients loved her voice, and she managed her role
effectively. She began to experience burnout. When she
was asked what was going on, she answered that she was
“only answering phones.” Realizing she did not have the
benefit of context, that is, an understanding of why cli-
ents were calling in a panic, or what insurance adjusters
did, Brian educated her by taking her to meetings. She
then had a fuller appreciation of her role.

When the firm decided that mailing out certain reports
from a governmental agency would benefit their clients,
the mailing triggered even more phone calls. The firm
learned that clients did not understand the report and a
huge percentage called to ask an attorney to explain it to
them. All the attorneys were trained and competent in
answering the questions, yet it took time away from other
work. In an attempt to reduce redundant phone calls,
Brian and his team created a cover letter that explained
the report. Each time the report was sent out, the cover
letter was attached. The phone calls decreased. This sys-
tem was tested when a new lawyer, who was not trained
on the process, sent out the report without the cover let-
ter. Predictably, the client called asking him to explain the
report. He was quickly trained on the new process.

Firm-Wide Voicemail Practice

Another process used to create a calmer atmosphere in
the office and reduce incoming phone calls was to turn
on the answering system during lunch. Unless there was

an emergency, no incoming phone calls were directed
to attorneys and staff from noon to 1 p.m. Calls from
new clients were directed to an answering service. Calls
received during the lunch hour were returned after lunch.

Shifting the Culture

Brian identified changing personal habits and goals as
the hardest thing about shifting the culture of a law firm.
“The toughest part is to work on yourself and lead by
example, make sure everything you are doing is in har-
mony with what you are saying. If you want people to
not be on their cell phones, and you walk around with
your cell phone, there is a message that is communicated
there.” Shifting culture and promoting change is an evo-
lution. “You go to an event, you take a seminar, you read
a book and then go into the office and say, ‘here’s what
we’re doing’ and then it would disappear.”

Brian emphasizes that the process takes time. He has
been working for more than eight years integrating and
communicating with his partners and staff to engender a
culture of “working hard and having fun — you can have
fun in this business, just like any other business.” |
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Follow
the
Money

Escrow Accounts:
The Dangers of Excessive
Delegation and Deference

By Matthew K. Flanagan

a firm’s profitability, and attorneys who can avoid
dealing with their firm’s escrow accounts gener-
ally do so. Tasks associated with maintaining an escrow
account are menial, often thankless and almost invariably
non-billable. Many attorneys delegate such tasks to trusted
staff members. Others defer to the firm’s managing partner
or to partners who use the escrow account more frequently.
Escrow account signatories who defer or delegate to
others do so at their own peril. As the Court of Appeals
reminded us in In re Galasso, “[f]ew, if any, of an attorney’s
professional obligations are as crystal clear as the duty to
safeguard client funds.”? Although Galasso did not estab-
lish “a new or heightened degree of liability for attor-
neys,” the Court made it clear that, when client funds are
involved, a “high degree of vigilance” is required.
Disciplinary proceedings against attorneys based on
their failure to oversee escrow accounts or to review
escrow account records are not uncommon. This article
will discuss the rules governing escrow accounts and the
extent to which tasks related to the maintenance of escrow
accounts can be delegated. It will look at situations in
which attorneys who are signatories on escrow accounts
have been found to have breached their duty to safeguard
client money by failing to detect misconduct by others
who had access to the accounts. It will also address the
oversight lessons to be learned from In re Galasso.

Tending to a firm’s escrow account does not add to

A Brief Review of the Rules Governing

Escrow Accounts

Thorough and accurate recordkeeping for attorney
escrow accounts “is the linchpin upon which [courts],
clients and the public must rely to assure the preserva-
tion of funds belonging to clients or other persons in
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a lawyer’s possession.”2 That principle is embodied in
Rule 1.15 of the Rules of Professional Conduct, which
contains precise requirements regarding records that
must be maintained for attorney escrow accounts. Pur-
suant to Rule 1.15(d), attorneys must maintain records
of all deposits into, and withdrawals from, any escrow
accounts. The records must “specifically identify the date,
source and description of each item deposited, as well as
the date, payee and purpose of each withdrawal or dis-
bursement.” The records must also identify all individu-
als for whom money is being held, the amount held for
each individual, the date or dates on which the money is
disbursed, to whom it was disbursed, and a description
of each disbursement.? The attorney must also maintain
“all checkbooks and check stubs, bank statements, pre-
numbered canceled checks and duplicate deposit slips.”
All entries in the records must, of course, be accurate.

Failure to maintain records in accordance with the
requirements of Rule 1.15 is deemed a violation of the
Rules of Professional Conduct and will subject the attor-
ney to disciplinary proceedings.*

The Delegation of Bookkeeping Tasks

for Escrow Accounts

For many firms, the task of maintaining books and
records for an escrow account is more than one attorney
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can handle. Some attorneys and firms, such as those who
act as settlement agents for banks, can receive and disburse
hundreds of thousands of dollars of client funds on a daily
basis and, out of necessity, must delegate some bookkeep-
ing tasks associated with maintaining escrow accounts.

It is permissible to delegate banking and bookkeeping
responsibilities for an escrow account to a non-attorney.
The Court of Appeals said as much in In re Galasso,> and
Hon. A. Gail Prudenti, former Presiding Justice of the
Appellate Division, Second Department, and currently
the Chief Administrative Judge for the Courts of the State
of New York, called the delegation of banking and book-
keeping responsibilities “perfectly permissible and often
inevitable.”6

The delegation of recordkeeping and other tasks
relating to escrow accounts to others, be they lawyers
or nonlawyers, must be done with care. Rule 5.3 of the
Rules of Professional Conduct provides that “[a] law-
yer with direct supervisory authority over a nonlawyer
shall adequately supervise the work of the nonlawyer, as
appropriate,”7 and Rule 5.1 requires lawyers with man-
agement responsibility in a law firm to “make reasonable
efforts” to ensure that other lawyers in the firm comply
with the Rules.8

Complete deference to a co-signatory can lead to a
disciplinary investigation when problems occur with the
account. Under Rule 1.15(e), only attorneys can be signa-
tories on escrow accounts, but attorneys are not free to
assume that, because a co-signatory is an attorney, he or
she will abide by the requirements of Rule 1.15. Thus, an
attorney can be subject to discipline even where he or she
did not convert or commingle funds, was not aware that a
co-signatory converted funds or misha