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Message from the Chair

I have been afforded the
honor and privilege of becom-
ing the latest Chair of the Envi-
ronmental Law Section of the
New York State Bar Associa-
tion. I wish to begin by thank-
ing the outgoing Chair, Terresa
Bakner, for her patience and
leadership in guiding our Sec-
tion. Specifically, Terresa has
undertaken the less than glam-
orous tasks of restructuring
our committee system, under-
taking financial reform, improving diversity, and reviving
our membership efforts with great success. These goals

Michael Lesser

will continue to be my objectives in the 2015-2016 term.
In addition, improving Section communications will be
added to the list of imperatives.

In regard to these issues, I also wish to recognize and
thank Carl Howard and Kevin Reilly, the past Chairs with
whom I have worked in the Section cabinet. All the recent
Section cabinets have recognized the need to aggressively
address these important issues.

The 2015-2016 officers also are committed to continu-
ing the pursuit of these goals. The new Section officers
are: Larry Schnapf, Vice Chair; Kevin Bernstein, Trea-
surer; and, Marla Wieder, Secretary. Linda Shaw will
be our delegate to the NYSBA House of Delegates. Past
Chair Gail Port has also agreed to assist me as the Section

Inside

Message from the Editor-in-Chief 4 Subsequent Owners of a Former Hazardous Waste Treatment, Storage,
(Miriam E. Villani) or Disposal Facility Are Not Strictly Liable to Financially Guarantee
Message from the Student Editorial Board 5 Clei_ﬂ}up Under RCRA s 36
(Max Lindsey on behalf of the SEB) (Philip Gitlen and Robert Rosborough)
EPA Update 6 New Rochelle: Planning for Climate Change Impacts .............ccoocoeeervunene. 42
(Mary McHale, Chris Saporita, Joseph A. Siegel and Marla E. Wieder) (Paola Bettell1)
DEC UDAAE oo, 19 Environmental Accidents: Prevention, Preparedness and Response:
(Raﬁdall C. Young) The Regulatory Landscape..........cccc.oucureerivnrierinnsississisnsisissssnnns 54
SECTION NEWS (Walter Mugdan)
Member Profiles: When Every Drop Counts: Addressing Hydrologic Connectivity
Long-Time Member: Gail S. Port 21 asa Cléma‘fe Change ISSUE oo 62
New Member: Jillian Kasow ........ 22 (Max Linasey)
Member News...... 22 The Efficiency and Management of the International Trade in
[n Memoriam: Frank Grad 23 Electronic Waste: Is There a Better Plan Than a Ban? .........ccccecvvuneene. 73
In Memoriam: Ernest |. lerardi ... 25 (Jennifer Chen)
Scenec from the Annual Meeting . Df Navigating Treacherous Waters: The Navigation Law and Private
Scenes from the Fall Meeting 27 Petroleum Cleanup Costs 93
Hudson River Sloop Clearwater Receives State Bar’s (Michael Kettler)
i Environmental Award i 28 Tribal Water Codes—Their Administration and Enforcement... ... 101
Scenes from the 2015 Legislative FOrum ..........ccooeevvveveisiereecieininne 28 David L. Gani
(Committee Report on 2014 Legislative Forum 29 (David L. Ganje)
The New York Environmental Enforcement Update Recent Decisions and Legislation in Environmental Law...........cccc......... 106
2013 Annual Report 34 Administrative Decisions Update 124
New York’s Community Risk and Resiliency Act Addresses (Kobert A. Stout Jr.)
Climate Change 35
(Gene Kelly) -

NYSBA



Counsel. In addition, past Section Chair Phil Dixon will
continue to be our liaison to our valued sponsors. Finally,
our Diversity Committee Co-chairs John Greenthal and
Joan Leary Matthews will continue to assist the execu-
tive board with the improvement of our programs and
membership efforts.

We are also fortunate to have hard working members
who contribute to our various media outlets including:
the Editor-in-Chief of this publication, Miriam Villani;
Sam Capasso as the Editor of “Envirosphere,” our Section
blog; and Larry Schnapf in the new role of the Section’s
LinkedIn social media manager. I will also continue to
act as the chief cook and bottle washer for the monthly
“NY Environmental Enforcement Update,” which is also
edited by Sam Capasso and posted monthly on our blog.

Finally, I wish to warmly thank Lisa Bataille, Kathy
Plog, Lori Nicoll, Vincent Titus, and many others at
NYSBA for past and future assistance with the operation
of the Section. Their participation and wisdom has been
and continues to be simply indispensable.

Upcoming Section Events

To improve the quality of our services to Section
members, the cabinet and executive committee have
determined that more frequent and varied programing is
necessary. These themes will also enhance our member-
ship and diversity efforts. In this regard, I have tasked
Vice-Chair Larry Schnapf to improve our visibility in
social media and other electronic and conference media
such as webinars. This is not as easy as it sounds given
the financial and administrative constraints of the Bar As-
sociation framework. But Larry remains resolute and he
has already jump-started our outreach and communica-
tion with members.

As an example, on April 1, 2015, more than two
dozen Section members participated in a conference call
arranged by the Brownfields Task Force regarding the
new revised Brownfields Cleanup Program (BCP) statute.
As of this writing (early April) the following statewide
Section events are or were scheduled for the remainder of
2015:

April 1—BCP Update Webinar
April 14—Annual Oil Spill Symposium

April 16—Coastal Resiliency Summit at Tour Law School
(Co-Sponsor)

May 6—Legislative Forum: NY Water Legislation (Albany)
May 14—NYSBA Section Leadership Conference (NYC)

May 20—CLE, Survey, N.Y. Regulatory Enforcement
Update (NYC)

June 26—Section Executive Committee Planning Retreat
(Poughkeepsie)

October 2 to 4—CLE, Environmental Section Fall Meeting
(Saratoga)

Buffalo Area Fall Law School Mixer (Date TBA)
January 25-30, 2016—NYSBA Annual Meeting

January 29, 2016—Environmental Law Section Annual
Meeting

Please note that all future dates and locations are
subject to change.

Section Resources (Old and New)

As part of our Section’s themes of membership
retention and new membership, this is a good place for
members to inventory and take advantage of some of
the tangible benefits of Section membership. Let us start
with the Section’s website function as a portal to further
useful practice information. The Environmental Law
Section home page or website can be reached directly on
the internet at: http:/ /www.nysba.org/Environmental /
or indirectly via the NYSBA homepage at: http:/ /www.
nysba.org/. All of the following resources can be linked to
via the Section homepage.

The New York Environmental Lawyer (Online)

One of the Section’s underutilized secret treasures is
the online availability of past issues of the Section journal
back to 2000. This resource can also be accessed via the
publications webpage at www.nysba.org/Environmental-
Lawyer. A word searchable index of the past issues is a
key research feature of this resource. Note: direct access
to the past issues is a member-only benefit and requires a
user ID and password (both available via prompts from
NYSBA).

Legal Links

The Section home page can also be used to link and
access a broad library of legal research and practice infor-
mation (no password required).

Envirosphere—The ELS Blog

Blog Editor and fellow Section member Sam Capasso
has helmed our award-winning blog since 2013. Among
the innovations is the monthly “NY Environmental En-
forcement Update,” a unique stand-alone multiple-item
blog post that is now in its third year. All blog items are
keyword searchable for research purposes (no password
required). Please contact Sam Capasso if you have any
questions or suggested posts at: samcapasso@gmail.com.
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NY Environmental Enforcement Update 2013
Annual Report

The NY Environmental Enforcement 2013 Annual Report
is an outgrowth of the blog’s “Environmental Enforce-
ment Update” and is the first e-book approved and
posted by the Section. It is a free seventy-seven page
download which can be reached from a link on the Sec-
tion homepage. It is also searchable via keyword and by
subject TAGS (no password required).

Linkedin.com (Social Media)

Finally, we are proud to announce that in cooperation
with NYSBA, the Section has invaded social media via the
internet-based LinkedIn professional service. Despite the
recent startup, over 100 Section members have already
availed themselves of this professional social media and
communication service. A higher social media profile for
the Section will enhance our existing communications via
Section blast email and the old listserv technology. The

Section’s LinkedIn site is open to Section members only
and can be accessed by contacting either Vice Chair Larry
Schnapf at Larry@SchnapfLaw.com or NYSBA Section li-
aison Lisa Bataille at Ibataille@nysba.org. It is also a good
time to update or add your email address to the Section’s
records by also contacting Lisa at NYSBA. Visit www.
nysba.org/socialmedia for a full list of the New York State
Bar Association’s social media sites.

I'hope this update gives you a glimpse into the dedi-
cation of your Section officers and extended executive
committee in bringing Section members new and ex-
panded services and programs. All of these activities will
support our Section goals of diversity, membership and
financial reform. If you have any questions, suggestions
or a notion to volunteer to help the Section please do not
hesitate to contact me at: mlesser@nycap.rr.com or (518)
452-5598. 1 look forward to meeting all of you at future
Section events.

Michael Lesser

Request for Articles

If you have written an article you would like considered
for publication, or have an idea for one, please contact
one of The New York Environmental Lawyer Editors:

Miriam E. Villani

Sahn Ward Coschignano, PLLC
333 Earle Ovington Blvd.,
Suite 601

Uniondale, NY 11553
mvillani@swc-law.com
Editor-in-Chief

Justin M. Birzon

259 State St.

Albany, NY 12210
birzon.law@gmail.com
Issue Editor

Articles should be submitted in electronic document format (pdfs are not
acceptable), along with biographical information.

Prof. Keith Hirokawa
Albany Law School

80 New Scotland Ave.
Albany, NY 12208
khiro@albanylaw.edu
Issue Editor

Aaron Gershonowitz
Forchelli Curto

333 Earle Ovington Blvd.
Uniondale, NY 11553
agershonowitz@fcsmec.com
Issue Editor

WWW.nysba.org/ EnvironmentalLawyer
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Message from the Editor-in-Chief

According to NOAA, the
globally averaged temperature
over land and ocean surfaces
for 2014 was the highest for
all years since recordkeeping
began in 1880. The December
2014 combined global land and
ocean average surface tem-
perature was also the highest on
record. Although we on the East
Coast suffered one snowstorm
after another resulting in more
inches of snow than we ever
care to see at once again, globally the 2014-2015 winter
was the hottest winter on record, topping the previous
record set in 2007.

The connection between climate change, extreme
weather, and health issues is clear. Record heat, drought,
extreme storms, and fire are showing us what climate
change looks like. Carbon pollution is the main reason the
Earth is getting hotter, increasing the chances of weather
disasters, drought, and flood. It is impacting our health.

There are ways to address climate change. To deal
with the problems already occurring as a result of a
warming planet, policies need to be implemented so we
are prepared for flooding, drought, superstorms, and
other consequences. To keep the climate change problem
from continuing to grow exponentially, we know that car-
bon pollution can be cut by reducing the dependence on
fossil fuels and by increasing the use of clean, renewable
energy. But, what can we as environmental lawyers do?

In 2010, The New York Environmental Lawyer published
an article by Section members Megan R. Brillault and
Kristen Kelley Wilson, titled “Greening the New York
Legal Profession—Encouraging a More Sustainable Prac-
tice.” The concept of “Going Green” is as important today
as when it was first developed, if not more so. In their
article, Ms. Brillault and Ms. Wilson described the actions
law offices can take to “go green” and participate in the
American Bar Association’s Climate Challenge program.
Going Green is understood by all types of professions and
industries as a cost-effective process that results in less
waste. As a reminder for us, I am reiterating here some of
the actions our law offices can take to reduce their carbon
footprints. Law offices may:

1. Adopt best practices for office paper management
by reducing paper usage, increasing recycled con-
tent in paper purchased, or increasing recycling.

2. Participate in EPA’s WasteWise program, which
encourages organizations to save energy by reduc-
ing waste.

3. Participate in EPA’s Green Power Partnership
(Green Power) program by purchasing energy
from renewable sources to cover at least a portion
of electricity usage.

4. Participate in EPA’s ENERGY STAR program,
which encourages law offices to reduce energy use
by at least 10% through, among other things, the
purchase of ENERGY STAR-designated equipment
and implementation of better energy management
practices. This program has features that recognize
the issues associated with tenant law offices.

As a Section, we must continue to reduce the use of
paper, decrease the amount of energy used, and promote
awareness of climate change and provide guidance about
carbon footprint reduction. The Section should continue
its efforts to reduce the number of paper announcements
and attempt to limit publicity for Section events and other
announcements to electronic delivery. Our members
should opt out of hard copy delivery of this publication
so that delivery of The New York Environmental Lawyer be-
comes almost entirely electronic. Attendance of our meet-
ings will continue to be accessible by telephone, webinar,
or other available electronic means. Agendas and other
materials will continue to be circulated electronically and
will be available to members on the Section’s website.

Now, as much as ever, Section members—environ-
mental lawyers from the public sector, private sector,
not-for-profits, and academia—are being called upon to
comment, give guidance, and help address environmental
concerns, including climate change issues. As the mem-
bers of this Section have done in the past, and as other
environmental lawyers across the country are doing, we
must continue to devote ourselves to protecting the envi-
ronment. Our efforts to accomplish this are multifold and
include reducing our individual carbon footprints both
inside and outside the office, reducing the carbon foot-
print of the Section, educating other lawyers, guiding our
clients, and otherwise promoting awareness.

Miriam E. Villani
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Message from the Student Editorial Board

Environmental lawyers entering the profession are
starting their careers in a time of imminent transforma-
tion. The dramatic alterations in the environment that ac-
company climate change will certainly change the issues
our profession must address. One of the areas of most
drastic change will be the water cycle and the manner in
which we permit, regulate, clean, and conserve this pre-
cious resource. News from western states about record-
breaking forest fires, dried-up reservoirs, and disappear-
ing rivers has dominated many of the recent headlines,
while here in New York the concern lies not in scarcity,
but over-abundance, purity, and filtration. The impacts
of climate change on the water cycle are a nation-wide
concern.

In New York, unprecedented changes to precipita-
tion patterns and an increase in the frequency of “su-
perstorms” are cause for concern. For example, these
changes are evidenced by recent incidents affecting New
York City’s water supply, which is largely acquired from
the Catskill-Delaware watershed. Following Hurricane
Sandy, turbidity levels in New York City’s drinking water
exceeded federal standards for safe drinking water.! This
raises concerns that the natural watershed filtration sys-
tem currently used to supply drinking water to New York
City may not maintain its functionality through future
storms. If the natural filtration system cannot continue
functioning in the face of new storms, we may need to
construct a $10 billion filtration plant to provide safe
drinking water to the City’s residents. While the Catskill-
Delaware watershed is a pristine example of the benefits
that careful ecosystem management and pollution control
can provide, these recent events illustrate that “the water
system was not designed to withstand the type of violent
storms that have begun to hit the U.S. with more frequen-
cy.”? Only time will tell whether we are able to preserve
the systems we have historically relied upon to regulate

Looking for Past Issues of

our environment, or if we will be forced to accommodate
what is now largely beyond our control.

The increase of storm events also raises questions
about many other aspects of environmental regulation.
Traditional ideas of slope stability may need to be recon-
sidered with an overabundance of water infiltrating the
soil. Municipal stormwater systems need to be recon-
structed to handle mass rain events. Historic hydrogeol-
ogy data must be adapted to accurately reflect the pat-
terns anticipated for the future. This list presents only a
small number of the many potential issues climate change
could present to our profession.

The law school experience teaches us, as a corner-
stone of legal education, that change and adaptation to
such change is the foundation of successful legal repre-
sentation. For this reason, it is the prerogative of the new
generation of environmental lawyers to lead the charge
on this front to respond to climate change. We are in a po-
sition going forward to adapt, learn, and change with the
changing environment. The change on our environment
and our profession is clear, and the manner in which we
react and adapt to the challenge that this change presents
will shape the landscape of the next generation of New
York’s environmental law.

Max Lindsey on behalf of the SEB
Albany Law School “15

Endnotes

1. Sebastien Malo, Sandy Stirs Up Trouble for City Drinking Water, THE
NEW YORK WORLD (Mar. 6 2013), http:/ /www.thenewyorkworld.
com/2013/03/06/sandy-drinking-water/.

2. I

The New York Environmental Lawy"

http://www.nysba.org/EnvironmentaILawyer‘
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EPA Update

By Mary McHale, Chris Saporita, Joseph A. Siegel and Marla E. Wieder

Mary McHale

Chris Saporita

l. Introduction

This past year, despite unabated budget and staff-
ing challenges and all-too-familiar political and industry
attacks on EPA’s ability to protect human health and
the environment, the agency has continued its efforts to
clean up legacy contamination, improve pollution con-
trol standards, punish and deter violations of the law,
and respond to the threats posed by climate change. In
2014, by focusing its efforts on the communities that need
protection most, adopting innovative pollution monitor-
ing and information technology, and focusing resources
on large cases to drive industry compliance, EPA obtained
more than $9.7 billion in cleanups and injunctive relief to
control pollution, $163 million in penalties, and combined
prison sentences of 155 years; reductions of approximate-
ly 141 million pounds of air pollutants and 337 million
pounds of water pollutants; and the cleanup of approxi-
mately 856 million cubic yards of contaminated aquifers
and water bodies.

ll. Climate Change

2014 was a banner year for climate change in the
Obama Administration. In addition to the EPA actions
discussed below, the President has taken significant steps
on the international level. At a United Nations summit
organized by Secretary-General Ban Ki-moon in Septem-
ber, President Obama announced that he was directing
federal agencies to begin factoring climate resilience
into the United States’ international development pro-
grams and investments.! The President also announced
in September a new initiative with the private sector to
reduce emissions of hydroflourocarbons (HFCs), which
are greenhouse gases with a high global warming poten-
tial.2 The commitments are expected to reduce cumula-
tive global consumption of HFCs by the equivalent of
700 million metric tons of carbon dioxide through 2025.
This is equivalent to 1.5% of the world’s 2010 greenhouse
gas emissions and has the same effect of taking nearly

Marla E. Wieder Joseph A. Siegel

15 million cars off the road for 10 years. Perhaps most
significantly, President Obama and President Xi Jinping
of China jointly agreed on the importance of working
toward an international agreement in 2015 under the UN
Framework Convention on Climate Change and an-
nounced on November 12 their post-2020 actions.? The
joint announcement stated that “the United States intends
to achieve an economy-wide target of reducing its emis-
sions by 26%-28% below its 2005 level in 2025 and to
make best efforts to reduce its emissions by 28%. China
intends to achieve the peaking of CO2 emissions around
2030 and to make best efforts to peak early and intends

to increase the share of non-fossil fuels in primary energy
consumption to around 20% by 2030.”* The new U.S.
target goes well beyond the prior goal of 17% below 2005
levels by 2020 announced by President Obama at the 2009
international climate change summit in Copenhagen.’

A. Impacts and Adaptation

1.  EPA Releases New Policy Statement on Climate
Change Adaptation

On June 26, 2014, Administrator Gina McCarthy is-
sued a new Policy Statement on Climate Change Adap-
tation, noting that since the first Policy Statement was
issued three years earlier, “new and stronger evidence
indicates that human-caused climate change is affecting
people in every region of the U.S.”® The Administrator’s
Policy Statement articulates seven directives: (1) mod-
ernize EPA financial assistance programs to encourage
climate resilient communities; (2) provide information,
tools, training and technical support for climate change
preparedness and resilience; (3) implement priority ac-
tions identified in EPA’s climate change adaptation plan
and implementation plans; (4) focus on the most vulner-
able people and places; (5) measure and evaluate perfor-
mance; (6) continue agency planning for climate change
related risk; and (7) coordinate with other federal agen-
cies on adaptation planning.”
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The new Policy Statement is available at: http:/ /epa.
gov/climatechange/Downloads/impacts-adaptation/
adaptation-statement-2014.pdf.

2. First-Ever Final Adaptation Plans Released by
EPA Region 2 and Other EPA Regional and
Headquarters Offices

On October 31, 2014, EPA Region 2 released its
Climate Change Adaptation Plan along with sixteen
other Regional and Headquarters program office plans
and an EPA Agency-wide plan. The plans were issued in
response to Executive Order 13653, Preparing the United
States for the Impacts of Climate Change.® EPA Region
2’s Plan contains an assessment of vulnerabilities in the
Region and priority actions to address those vulnerabili-
ties.? The vulnerability assessment portion of the Plan
cites to, among other things, increasing precipitation in
New York and the attendant rise in frequency and in-
tensity of combined sewer overflows, and sea level rise
in New York City and Long Island. The Plan also cites
to a projected increase in ozone pollution due to climate
change which will make it more difficult to achieve the
health-based ozone standards in New York, the potential
release of contaminants into communities from RCRA
Corrective Action Sites, Superfund sites, Brownfield sites,
and landfills during extreme weather events, and impacts
to Long Island’s drinking water aquifer.'’

Region 2’s Plan also includes 28 short-term and 21
long-term priority actions to address the vulnerabilities
to EPA’s authorities, programs, and operations.!! These
actions are wide-ranging and include, for example, every-
thing from promoting green infrastructure, to educating
emergency generator purchasers about new, cleaner, and
more efficient generators, to identifying environmental
justice communities at high risk for climate change im-
pacts, and assessing potential impacts from storm surges
on Superfund and RCRA Corrective Action sites. The Plan
also calls upon the Region to develop legal tools to assist
in its efforts to adapt to climate change.!?

Region 2’s Plan and the other Agency adaptation
plans are available at: http:/ /epa.gov/climatechange/
impacts-adaptation/fed-programs/Final-EPA-Adaptation-
plans.html.

3. EPA Funds Sandy-Damaged Water Plants in New
York to Build Resilience to Climate Change

EPA awarded $340 million to New York for improve-
ments to wastewater and drinking water treatment facili-
ties impacted by Hurricane Sandy.!* The award will help
build resilience to climate change by funding projects
that reduce the risks of flood damage to wastewater and
drinking water facilities during severe storms. EPA Re-
gion 2 Regional Administrator Judith A. Enck stated that
due to climate change, “the frequency of severe storms is
likely to increase, and wastewater treatment and drinking

water plant failures become a serious threat to people’s
health and the environment. These funds will help ensure
that the basic infrastructure needed to protect people’s
health are operating even during severe storms.”!4 The
funds were authorized by Congress in the Disaster Relief
Appropriations Act of 2013. The projects that will ben-
efit from the $340 million include, among others, the
construction of a new ocean outfall at the Bergen Point
Wastewater Treatment Plant in Suffolk County, rehabili-
tating sewers in the City of Newburgh, and fortifying
and flood-proofing critical equipment at New York City’s
Jamaica Bay Sewage Treatment Plant.

For a list of New York projects that are eligible to
receive this funding, see: http://efc.ny.gov/SMLP.

4. EPA Releases Report Demonstrating Current
Effects from Climate Change

In May, EPA released its third edition of the report,
Climate Indicators in the United States. The report exam-
ines 30 different indicators and establishes that climate
change impacts are already affecting the United States
based on observed data. The report provides evidence of
the following:

* Average temperatures have risen across the contig-
uous 48 states since 1901, with an increased rate of
warming over the past 30 years. Seven of the top 10
warmest years on record have occurred since 1998.

e Tropical storm activity in the Atlantic Ocean, the
Caribbean, and the Gulf of Mexico has increased
during the past 20 years.

e Along the U.S. coastline, sea level has risen the
most along the Mid-Atlantic coast and parts of the
Gulf Coast, where some stations registered increas-
es of more than 8 inches between 1960 and 2013.

¢ Glaciers have been melting at an accelerated rate
over the past decade. The resulting loss of ice has
contributed to the observed rise in sea level.

* Every part of the Southwest experienced higher av-
erage temperatures between 2000 and 2013 than the
long-term average dating back to 1895. Some areas
were nearly 2°F warmer than average.

e Since 1983, the United States has had an average of
72,000 recorded wildfires per year. Of the 10 years
with the largest acreage burned, nine have occurred
since 2000, with many of the largest increases
occurring in western states. Water levels in most
of the Great Lakes have declined in the last few
decades.!®

Information about the Climate Change Indicators re-
port is available at: http:/ /www.epa.gov/climatechange/
indicators.html.
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5. EPA Releases New Stormwater Calculator That
Factors in Climate Change

As part of President Obama’s Climate Change Action
Plan,!¢ EPA released the National Stormwater Calculator
and Climate Assessment Tool package, which updates an
earlier version of the tool by incorporating future climate
vulnerability scenarios.!” The calculator is a desktop ap-
plication that estimates annual stormwater runoff and can
be used by communities to project the amount of runoff
in a specific location. Additions to the calculator include
“changes in seasonal precipitation levels, the effects of
more frequent high-intensity storms, and changes in
evaporation rates based on validated Intergovernmental
Panel on Climate Change climate change scenarios.”!® Ac-
cording to Gina McCarthy, EPA Administrator, “this tool
will help us better prepare for climate impacts by helping
build safer, sustainable, and more resilient water infra-
structure.”!” More information on the National Stormwa-
ter Calculator and Climate Assessment Tool package is
available at: http:/ /www.epa.gov/nrmrl/wswrd/wq/
models/swc/. More information about the virtual climate
resilience toolkit can be found at: http://www.whitehouse.
gov/sites/default/files/image/president27sclimate
actionplan.pdf.

B. Mitigation

1. EPA Issues Proposal to Cut Carbon Pollution from
Existing Power Plants

On June 2, 2014, EPA issued a proposed rule, known
as the Clean Power Plan, to address carbon pollution
from existing power plants under Section 111(d) of the
Clean Air Act, 42 U.S.C. §7411. The electricity sector is the
largest carbon polluting sector in the United States (see
pie-graph opposite), and the Clean Power Plan will cut
carbon dioxide pollution from that sector by 30 percent
below 2005 levels by 2030.2° The Clean Power Plan will
also produce public health and climate benefits of be-
tween $55 billion and $93 billion per year by 2030, far out-
weighing the costs of $7.3 billion to $8.8 billion per year.?!

There are two primary components of the proposed
rule: (1) state specific emission rate-based goals and (2)
guidelines for states to formulate plans.?? To set the state
rate-based goals, EPA analyzed the practical and afford-
able strategies that states and the power sector are already
using to lower carbon pollution. The state plans must
set standards that represent the “best system of emission
reduction” (BSER) that EPA has determined to be ad-
equately demonstrated.?® The proposed BSER is based on
four building blocks: (1) improved operations at electric
generating units (EGUs); (2) dispatching lower emitting
EGUs; (3) zero emitting energy sources; and (4) end-use
energy efficiency.?

EPA established a rate-based goal for each state based
on the four building blocks in light of information spe-
cific to that particular state. States have the flexibility to

pursue one building block more extensively and others
less extensively, or pursue measures other than the four
building blocks as long as they meet their goal.?> While
EPA proposed the rate-based goals, states like New York
and other members of the Regional Greenhouse Gas Ini-
tiative (RGGI) could meet their goal on a mass-emissions
basis, and through a multi-state market-based program.?
The comment period on the proposed rule closed on
December 1, 2014. While the proposal addressed existing
sources, EPA also issued a proposed rule on June 2 for
CO2 emissions from modified and reconstructed power
plants.?”

THE POWER SECTOR’S CONTRIBUTION TO U.S.
GREENHOUSE GAS EMISSIONS

Agriculture
10%

Commercial & a8
Residential 4
10% Il.’ . \.\

Transportation
28%

2. Supreme Court Largely Upholds EPA's Regulation
of Greenhouse Gases Under the Clean Air Act’s
Prevention of Significant Deterioration Program

On June 23, 2014 the Supreme Court issued its third
decision on climate change in Utility Air Regulatory Group
v. EPA.® The Court had granted petitions for certiorari on
only one question: “Whether EPA permissibly determined
that its regulation of greenhouse gas emissions from new
motor vehicles triggered permitting requirements under
the Clean Air Act for stationary sources that emit green-
house gases.”? The Court rejected that portion of EPA’s
Tailoring Rule that set thresholds for greenhouse gases
above the 250 tons per year major stationary source level
in the statute. However, the Court upheld EPA’s regula-
tion of greenhouse gas emissions from “anyway” sources,
which are those that would have to obtain a PSD permit
anyway for other pollutants regulated under the PSD
program. The Court did not reject EPA’s application of
a 75,000 ton per year de minimis level for applying the
Best Available Control Technology to anyway sources but
indicated that EPA must justify its threshold on proper
grounds.®® The end result of the Court’s decision is that
the vast majority of sources will still be regulated under

8 NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1



the PSD program and only approximately 3% of sources,
the non-anyway sources, will no longer be regulated.®!

3. EPA Releases Its Fourth Year of Data from the
Greenhouse Gas Reporting Program

On September 30, 2014 EPA released the fourth year
of data, for 2013, from the Greenhouse Gas Reporting
Program.®? The data includes details on emissions from
individual facilities which can be categorized by indus-
trial sector and geographic region. Large industrial facil-
ity emissions grew by 20 million metric tons (0.6%) from
the prior year, driven largely by increased use of coal in
the energy sector. Over 8,000 facilities report their green-
house gas emissions under the program. The three larg-
est emitting sectors were power plants, petroleum and
natural gas systems, and refineries. The importance of the
Greenhouse Gas Reporting Program was highlighted by
Administrator Gina McCarthy in her statement that “EPA
is supporting the President’s Climate Action Plan by pro-
viding high-quality greenhouse gas data to inform effec-
tive climate action.”* The President’s Climate Action Plan
set EPA on a course to address carbon pollution from the
power and transportation sectors, and to improve energy
efficiency in homes, businesses and factories. For further
information and to explore the 2013 data, see: www.epa.
gov/ghgreporting/.

4. EPA Proposes More Stringent Requirements for
Methane-Containing Landfill Gas

In furtherance of the President’s Climate Action Plan,
EPA proposed revised standards for new municipal solid
waste landfills that would require capture of additional
methane-containing landfill gas.3* EPA also issued an
Advanced Notice of Proposed Rulemaking seeking broad
public input on options for further reducing methane
emissions from existing landfills. Methane is a potent
greenhouse gas; it is 25 times more powerful than carbon
dioxide and accounts for nearly 9% of U.S. greenhouse
gas emissions. Under the proposal, landfills would be
required to capture two-thirds of their methane and air
toxics emissions by 2023, which is 13 percent more than
required under current rules. EPA reduced methane
emissions from landfills by 30 percent between 1990 and
2012 through regulatory and voluntary programs such
as EPA’s Landfill Methane Outreach Program. However,
methane emissions are projected to increase through
2030 absent additional actions.* The President’s Climate
Action Plan includes a strategy to reduce methane emis-
sion®® and EPA’s proposed rule is an important step in
achieving the President’s goal of reducing methane emis-
sions in the United States.

More information on EPA’s proposed landfill rule
is available at: http:/ /www.epa.gov/ttn/atw /landfill/
landflpg.html. The President’s Climate Action Plan
is available at: http:/ /www.whitehouse.gov /sites/
default/files/image/president27sclimateactionplan.
pdf and information about the White House methane

strategy can be found at: http:/ /www.whitehouse.gov/
blog/2014/03/28/strategy-cut-methane-emissions.

5. EPA Takes Action on Climate-Friendly
Refrigerants in Furtherance of the President’s
Climate Action Plan

EPA took several actions in 2014, consistent with the
President’s Climate Action Plan, that will result in the use
of more climate-friendly refrigerants. Under Title VI of
the Clean Air Act, EPA implements the Significant New
Alternatives Policy (SNAP) Program, which evaluates
substitute chemicals and technologies that are safe for the
stratospheric ozone layer.” EPA proposed in June 2014 to
expand the list of SNAP-approved substitutes to include
alternatives that have a lower global warming poten-
tial.* These substitutes can replace high global warming
potential hydrofluorocarbons (HFCs). EPA Administra-
tor Gina McCarthy stated that “this proposal is a great
example of how businesses and EPA can foster innovation
by working together to identify refrigerants that better
protect our environment.”* Two months after the pro-
posed expansion of the list, in August 2014, EPA proposed
changing the status of certain substitutes that were previ-
ously found acceptable under the SNAP program.*’ Some
of these substances are being phased out of production
under the Montreal Protocol on Substances that Deplete
the Ozone Layer and Section 605a of the Clean Air Act, 42
U.S.C. §7671d(a). The notice proposes to modify the list-
ings of HFCs to “unacceptable” in aerosol, foam blowing,
air conditioning and refrigerant end-uses where there are
lower risk alternatives.*! In October 2014, EPA issued a
Determination of Acceptability that expanded the list of
acceptable substitutes under the SNAP program. The De-
termination lists acceptable substitutes for use in refrig-
eration, air conditioning, foam blowing, and fire suppres-
sion/explosion protection.

More information about these actions and EPA’s
SNAP Program is available at: http:/ /www.epa.gov/
ozone/snap/index.html.

lll. Air Quality
A. Transport

Supreme Court Decision in EPA v. EME Homer City
Generation, L.P.

The “good neighbor” provision of the Clean Air Act
(CAA), section 110(a)(2)(D)(i), directs EPA and states to
address interstate transport of air pollution that affects
downwind states” ability to attain and maintain the Na-
tional Ambient Air Quality Standards (NAAQS).*2 EPA
promulgated the Cross State Air Pollution Rule (CSAPR
or Transport Rule) to implement the interstate transport
provisions of the CAA.*3 In an August 21, 2012, decision
the D.C. Circuit vacated the Transport Rule.** On April 29,
2014, in a 6-2 decision in EPA v. EME Homer City Genera-
tion, L.P., the Supreme Court reversed and remanded the
D.C. Circuit’s decision.*® The Court held that
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the CAA does not command that States
be given a second opportunity to file a
SIP after EPA has quantified the State’s
interstate pollution obligations. We
further conclude that the Good Neighbor
Provision does not require EPA to disre-
gard costs and consider exclusively each
upwind State’s physically proportion-
ate responsibility for each downwind

air quality problem. EPA’s cost-effective
allocation of emission reductions among
upwind States, we hold, is a permissible,
workable, and equitable interpretation of
the Good Neighbor Provision.4®

On June 26, 2014, EPA moved the D.C. Circuit to lift the
stay of Transport Rule and to extend the compliance
deadlines.*” The D.C. Circuit lifted the stay on October 23,
2014.48

B. Affirmative Defense

1. NRDCv. EPA (D.C. Cir. 2014)

In 2013 EPA promulgated the National Emission
Standards for Hazardous Air Pollutants for the Portland
Cement Manufacturing Industry and Standards of Perfor-
mance for Portland Cement Plants (2013 Rule).*’ The 2013
Rule was promulgated in response to a remand of EPA’s
2010 Portland Cement NESHAP.>

NRDC and other environmental groups petitioned
for review of the 2013 Rule, challenging certain emission
related aspects of the rule®! as well as the rule’s “affirma-
tive defense for private civil suits when the defendant
violated emission standards due to an unavoidable mal-
function.”>?

The D.C. Circuit Court of Appeals issued its decision
on April 8,2014.5 The court granted the petitions in part,
vacating the portion of the 2013 Rule pertaining to the
affirmative defense, and denied the petitions in all other
respects.> The court found that the “affirmative defense
for private civil suits exceeds EPA’s statutory authority.”>

On November 19, 2014, EPA published a proposal to
remove provisions establishing an affirmative defense
from the 2013 Rule.> EPA explained that the D.C. Cir-
cuit “found that the EPA lacked authority to establish an
affirmative defense for private civil suits and held that,
under the CAA, the authority to determine civil penalty
amounts in such cases lies exclusively with the courts, not
the EPA."%

2. Supplemental Notice of Proposed Rulemaking—
Affirmative Defense in SIP context

In a notice published on February 22, 2013, EPA pro-
posed to take action on a petition filed by the Sierra Club
on June 30, 2011 concerning the treatment, in state imple-
mentation plans, of excess emissions by sources during
periods of startup, shutdown, or malfunction (SSM).%

EPA’s February 22, 2013 proposed rulemaking would
ensure that state implementation plans require facilities
to follow air pollution rules during startup, shutdown, or
when a malfunction occurs.” As discussed above, subse-
quent to issuance of the February 22, 2013 proposed rule,
the D.C. Circuit ruled, in NRDC v. EPA, that “affirmative
defense for private civil suits exceeds EPA’s statutory
authority.”®0

On September 14, 2014, EPA published a supplemen-
tal notice of proposed rulemaking to revise the February
22,2013 proposal “with respect to affirmative defense
provisions in state implementation plans,”®! to reflect
that the “CAA precludes authority of the EPA to create
affirmative defense provisions applicable to private civil
suits.”%? For specific affirmative defense provisions identi-
fied in the June 30, 2011 petition and for specific affirma-
tive defense provisions EPA has independently identified,
the September 14, 2014 supplemental notice proposes
findings of substantial inadequacy (“SIP calls”).%* The
supplemental notice of proposed rulemaking does not
revise or seek further comment on any other aspect of the
February 2013 proposed action.®*

IV. Superfund in the News

In July 2014, three Democratic senators introduced a
bill called the “Superfund Polluter Pays Restoration Act
of 2014,” which sought to restore the “polluter pays” tax
that funded the Superfund. The bill sought to restore the
tax on industries to fund the Superfund program while
also “expanding the definition of crude oil to ensure that
oil sands operations and shale oil are subject to the tax.”
The bill has been a priority of Senator Cory Booker of
New Jersey, whose state has the most Superfund sites.
While previous efforts to restore the tax have fallen short
in Congress, we very much appreciate the continuing ef-
forts to reinvigorate the program.®

In October 2014, EPA’s waste office launched a two-
year pilot project to raise the dollar threshold for when
Superfund cleanup remedies are reviewed by the Nation-
al Remedy Review Board (NRRB), a headquarters-based
internal advisory board, whose reviews aim to ensure
consistency and cost-effectiveness in cleanup decisions.
Under the pilot, only remedies costing at least $50 million
will be reviewed by the NRRB, while remedjies in the $25
million to $50 million range will now be part of a modi-
fied regional remedy review process. The reasons for the
change include inflation and the need to cap the number
of NRRB reviews.%

In November 2014, EPA defended its decision to
delay the release of new financial-assurance requirements
for hardrock mines until at least August 2016. Environ-
mental groups petitioned the U.S. Court of Appeals for
the District of Columbia Circuit last summer to force
EPA into releasing the Superfund rules by January 2016.
EPA asked the court to dismiss the petition on standing,
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“questioning whether the lack of new financial assurance
requirements is truly affecting the groups” members.” The
environmental groups not only want EPA to issue new
financial-assurance requirements for hardrock mines—the
largest producer of toxic releases—they also want guide-
lines for chemical manufacturing, petroleum and coal
manufacturing, and the electric power sector. EPA has not
yet determined conclusively that regulations for the other
three classes of facilities are necessary.®’

In New York Cleanup News...

In October 2014, the Hudson River dredging con-
cluded for the year. To date, about 2.5 million cubic yards
of sediment contaminated with polychlorinated biphenyls
(PCBs) have been removed by GE. In 2014 approximately
575,000 cubic yards of PCB-contaminated sediment were
dredged from the bottom of the river, exceeding the an-
nual goal of 350,000 cubic yards. Dredging will resume
next spring when the Champlain Canal reopens for the
season. The remaining dredge areas are expected to be
completed next year. Habitat planting and reconstruction
will continue in 2016.%

Also in October, EPA announced that GE has agreed
to conduct a comprehensive study of contamination in the
shoreline areas of the upper Hudson River that are subject
to flooding, called floodplains. Under the agreement
GE will investigate the PCB contamination in a 40-mile
stretch of the floodplain from Hudson Falls to Troy, and
will develop cleanup options. The estimated value of this
investigation work is $20.5 million. For more information
about the project, visit: http:/ /www.epa.gov/hudson.

In October 2014, EPA announced a proposed settle-
ment with Niagara Mohawk Power Corporation to per-
form a soil and groundwater cleanup and reimburse EPA
for certain past and future costs at the Niagara Mohawk
Power Corporation Superfund site in Saratoga Springs,
New York. Under the settlement, Niagara Mohawk will
perform this additional cleanup work, valued at $6.5
million, and pay 100 percent of EPA’s future oversight
costs. The site, which was once used to manufacture gas
from coal, contains hazardous substances, such as poly-
cyclic aromatic hydrocarbons (PAHs) and VOCs that
were produced as byproducts and disposed of on site.
Residents within the area impacted by the contaminated
groundwater do not use the groundwater as a drinking
water source and are served by a public water supply.®’
For more information on this Site, go to: http:/ /www.epa.
gov /region2/superfund /npl/niagaramohawk/.

In the fall, EPA also finalized a revised plan to ad-
dress VOC-contaminated soil and groundwater at the
former Alcas Cutlery Corporation facility (now known
as the Cutco facility) at the Olean Well Field Superfund
site in Olean, New York. The final plan changes a prior
long-term cleanup plan and also announces a cleanup

plan for a parcel of land south of the facility which was
not addressed by previous plans. The actions are in-
tended to speed up the cleanup of the groundwater at

the site. The new cleanup plan calls for a combination of
cleanup measures, including treating the groundwater in
the vicinity of the facility by chemical oxidation (injecting
chemicals into the ground to transform the contaminants
into less harmful chemical compounds) and excavation of
soil from beneath the main building if the EPA determines
it is necessary.”” More information about the site is avail-
able at: http:/ /www.epa.gov/region(02/superfund/npl/
olean/.

EPA also finalized a plan to clean up contaminated
soil and sediment at the Lower Ley Creek area of the On-
ondaga Lake Superfund Site located in the City of Syra-
cuse and Town of Salina, Onondaga County, New York.
Discharges from nearby industries, including the General
Motors Corporation (GM) facility, and a landfill have
contaminated the soil and sediment with PCBs and other
hazardous substances. The cleanup will include excava-
tion and capping of contaminated soil and sediment in
Lower Ley Creek and disposal of the excavated soil and
sediment. The cleanup will be funded from a $22 million
settlement reached in May 2012 with Motors Liquida-
tion Company, the successor to GM after its bankruptcy.
The final cost of the cleanup will depend upon the actual
volume of contaminated material, the degree to which it
is contaminated, and the ultimate disposal location.”! For
more on the remedy, see: http:/ /www.epa.gov/r02earth/
superfund/npl/onondagalake/index.html.

After demolishing buildings and removing more
than 68,000 cubic yards of contaminated soil, 30,000 tires,
1,400 tons of scrap metal, and 380 tons of concrete from
the Consolidated Iron and Metal site in Newburgh, New
York, EPA proposed to delist the site in October. To date,
EPA has spent approximately $45 million to address the
site, of which more than $14 million has been paid by
parties potentially responsible for the contamination. As
part of its work under a consent decree with EPA, the city
of Newburgh has developed a plan to manage the site
and determine how to redevelop the property. The EPA
will continue to oversee groundwater monitoring and
will conduct periodic reviews to ensure that the cleanup
continues to be protective.”?

In September, EPA finalized its cleanup plan to ad-
dress contaminated groundwater and soil at the Mattiace
Petrochemical Co., Inc. Superfund site in Glen Cove,
New York. The groundwater and soil are contaminated
with VOCs as a result of previous operations at the site
by a chemical distribution and drum-cleaning business.
The plan amends a prior, long-term cleanup plan and is
intended to improve the effectiveness of groundwater
treatment at the site. The new plan requires using natural
processes together with a technique called bioventing that
moves air through the soil and groundwater to promote
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the natural breakdown of oily liquid waste and VOCs. A
new system to vent the soil and groundwater and cap-
ture the vapors will be constructed on the site and on an
adjacent property.”® The estimated cost of this phase of
the cleanup is approximately $11.2 million. For more on
the remedy, see: http://epa.gov/region02/superfund/
npl/mattiace.

In September, EPA announced proposed agreements
with two subsidiaries of The Lightstone Group that are
developing 700 units of residential housing adjacent to
the Gowanus Canal in Brooklyn, New York. The compa-
nies, LSG 363 Bond Street LLC and LSG 365 Bond Street
LLC, have agreed to conduct sampling, cleanup work,
and other measures on three parcels of land along the
Canal are also subject to a cleanup as part of a New York
State Department of Environmental Conservation Brown-
field redevelopment program. The estimated value of the
work under the settlements is approximately $20 mil-
lion.”4

The Lightstone properties, which were re-zoned by
the City of New York for residential use in 2009, were
formerly used for a variety of industrial purposes, in-
cluding oil terminals, dry cleaners, manufacturing and
warehousing. Sampling has identified contamination at
the properties, particularly VOCs, PAHs and metals from
historic operations, which needs to be cleaned up. The
state Brownfield cleanup work addresses the land’s future
use as residential housing; the EPA-required work will
prevent the contaminants from getting into the Canal.
Relevant documents can be found at: http://epa.gov/
region2/superfund/npl/gowanus/additionaldocs.html.

In May 2014, EPA added the Wolff-Alport Chemical
Company site in the Ridgewood section of Queens, New
York to the Superfund list. The soil and nearby sewers
were contaminated by radioactive material from past
industrial activities at the site. Testing indicates that there
is no immediate threat to nearby residents, employees or
customers of businesses in the affected area along Irving
and Cooper Avenues. Since exposure to the radioactive
contamination may pose a threat to health in the long
term, in December 2013, the EPA took action to reduce
people’s potential exposure to the radiation and address
the potential health risks from the site.”> This will be the
third site listed for New York City; the Gowanus Canal
site in Brooklyn and the Newtown Creek site on the
border of Brooklyn and Queens, were listed in 2010. For
more on the Wolff-Alport site, please visit: http:/ /www.
epa.gov/region02/waste/wolff/index.html.

W.R. Grace Bankruptcy Settlement

In February 2014, the U.S. Department of Justice and
EPA announced that W.R. Grace & Co., under its bank-
ruptcy plan of reorganization, paid over $63 million to
the U.S. government to resolve claims for environmen-
tal cleanups at approximately 39 sites in 21 states. W.R.

Grace’s payment includes approximately $54 million for
the EPA. The company agreed to pay another $9 million
to other federal agencies, including the U.S. Department
of Interior and the U.S. Army. W.R. Grace and 61 affiliated
companies filed for bankruptcy in April 2001. In 2003,
EPA filed claims against the company to recover past and
future cleanup costs at sites contaminated by asbestos
and other hazardous substances. Numerous agreements
to resolve the Agency’s environmental claims against the
company and its affiliates were negotiated as part of the
company’s bankruptcy proceedings between April 2008
and February 2013. The company continues to be respon-
sible for all of the sites it owns or operates and for any
additional sites that were not known or resolved under
the earlier settlements.”® The approximately $54 million
payment to EPA will reimburse the Agency for cleanup
costs or provide funds for future cleanup at a number of
Superfund sites close to home, including, the Li Tungsten
Site (Glen Cove, N.Y.), the W.R. Grace Site (Weedsport,
N.Y.) and the Zonolite Site (Hamilton Township, N.J.).

For more information on this settlement, see: http://
www2.epa.gov/enforcement/case-summary-epa-receives
-over-54-million-wr-grace-bankruptcy.

Vapor Intrusion and TCE

On June 25, 2014, EPA released its risk assessment on
the solvent Trichloroethylene (TCE). The final risk assess-
ment “identifies cancer risk concerns and short-term and
long-term non-cancer risks for workers and occupational
bystanders at small commercial degreasing facilities and
dry cleaning facilities that use TCE-based solvents and
spotting agents.” EPA’s Integrated Risk Information Sys-

Trichloroethylene
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tem and international health bodies previously classified
TCE as a human carcinogen. The new risk assessment
also states that TCE can cause developmental defects and
notes that inhalation is the primary route of TCE expo-
sure, though it is also absorbed through the skin.”” As
EPA has estimated that at least 330,000 Americans may

12 NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1



be exposed to TCE, clearly better efforts must be made on
the risk reduction and product substitution front.

In November, industry representatives met with of-
ficials from the White House Council on Environmental
Quality, the Small Business Administration, EPA and the
Office of Management and Budget (OMB) to continue
their lobbying to limit the use of EPA’s risk value for TCE.
This is particularly relevant for the Superfund program as
TCE is the most common contaminant at Superfund sites
and many are concerned about how EPA’s vapor intru-
sion guidance will be implemented at those sites. Produc-
ers of TCE have argued EPA’s 2011 Integrated Risk Infor-
mation System assessment for TCE is flawed and “leads
to unnecessarily stringent cleanup standards.” OMB is
currently reviewing a pair of EPA guidance documents
for “assessing and mitigating risks from vapor intrusion,
one for vapor intrusion from chlorinated solvents, such
as TCE, and another from petroleum hydrocarbons from
leaking underground storage tanks.””

V. Water Quality
A. Protection and Restoration

1.  EPA Awards $1 Million in Grants to Improve
the Protection and Restoration of Wetlands
Nationwide

This past January, the EPA awarded $1 million in six
grants to strengthen the capacity of states and tribes to
protect and restore wetlands. The National Wetland Pro-
gram Development Grants provide interstate agencies,
intertribal consortia, and non-profit organizations with
funding to develop and refine comprehensive state, tribal,
and local wetland programs. The recipients will develop
and implement the following projects:

— The Environmental Law Institute (ELI) and the
University of North Carolina will help wetland
programs across the country enhance collabora-
tion with hazard mitigation planners and emer-
gency managers by investigating and mapping
hazard mitigation buyouts in three states to
examine the potential wetland habitat and flood
mitigation benefits of acquired properties.

— ELIwill also design and host a conference and
a series of webinars devoted to addressing the
needs of state, tribal, and local governments
seeking approval for, administering, or oversee-
ing In-Lieu Fee compensatory wetland mitigation
programs.

— Restore America’s Estuaries and its partners will
create and operate a “Living Shorelines Academy”
focused on promoting the use of natural protec-
tion methods to reduce degradation of fringing
shorelines and fish habitat that surround our na-
tion’s estuaries.

— The Nature Conservancy and its partners will
convene a group of national experts to develop a
Wetland Stewardship Calculator, accompanying
handbook, and web-based application to support
the ability of states, tribes, local governments, and
land trusts to provide long-term stewardship of
wetland protection sites.

—  The Association of State Wetland Managers
(ASWM) and its partners will convene a Working
Group to identify training needs, and develop
materials and referrals, to help state, tribal, and
wetland professionals improve the implementa-
tion of wetland programs.

- ASWM will also develop a national strategy
for improving wetland restoration success and
pursuing strategies to improve permit application
and review of voluntary restoration projects, and
will develop a series of written and web-based
resources on best management approaches for
wetland restoration.

For more information: http:/ /water.epa.gov/type/
wetlands/initiative_index.cfm.

2. EPA Awards $239,000 to Protect Wetlands in New
York

In December, the EPA awarded $141,000 to the New
York Natural Heritage Program at the SUNY College of
Environmental Science and Forestry to partially fund an
evaluation of the relationship of “buffer zones” and sur-
rounding land uses on wetland conditions, focusing on
urbanized areas within the Great Lakes region, and the
development of draft recommendations for conservation
policies based on wetland type, surrounding environmen-
tal characteristics, and the influence of buffer zones.

The EPA also awarded $98,000 to partially fund the
New York City Department of Parks and Recreation’s
revision of its monitoring procedures to more accurately
report the status and success of the agency’s restoration of
salt marshes, and development of an experimental design
plan for a salt marsh restoration project in Jamaica Bay.
NYC Parks will also use this grant to draft guidelines for
urban salt marsh mitigation and restoration design, and
to facilitate a technical workshop to review and discuss
these guidelines.

For more information on the EPA’s Wetland Program
Development Grants, visit: http:/ /www.epa.gov/owow/
wetlands/grantguidelines/.

3. EPA Provides New York State $537 Million
to Improve and Protect Water Infrastructure
In October, the EPA awarded $197 million to New
York to help capitalize low-interest loans to upgrade
sewage treatment plants and drinking water systems
throughout the state. The Clean Water State Revolving
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Fund program, administrated by the New York State De-
partment of Environmental Conservation (DEC) and the
New York State Environmental Facilities Corporation, re-
ceived $155 million, and the Drinking Water State Revolv-
ing Fund program, administrated by the New York State
Department of Health (DOH), received $42 million. These
grants were funded by the Clean Water State Revolving
Fund program and the Drinking Water State Revolving
Fund program, respectively.

Also in October, the EPA awarded $340 million to
New York for improvements to wastewater and drinking
water treatment facilities impacted by Hurricane Sandy,
that will reduce the risks of flood damage and increase
the resiliency of wastewater and drinking water facilities
to withstand the effects of severe storms. This funding
was authorized by Congress in the Disaster Relief Appro-
priations Act of 2013. These projects include such projects
as the construction of a new ocean outfall at the Bergen
Point Wastewater Treatment Plant in Suffolk County,
sewer rehabilitation the City of Newburgh, and measures
to fortify and flood proof critical equipment at the Jamai-
ca Bay Sewage Treatment Plant in New York City.

For more information on the Clean Water State
Revolving Fund program, visit http:/ /water.epa.gov/
grants_funding/cwsrf/cwsrf_index.cfm. For information
on the Drinking Water State Revolving Fund program
visit http:/ /www.epa.gov/safewater/dwsrf/.

4. New York Organizations Use EPA Grants to
Monitor Water Pollution in their Communities;
EPA Launches Equipment Loan Program to Help
Community Organizations Collect Environmental
Data

Last summer, with $25,000 in the EPA’s “citizen sci-
ence” grants, the Bronx River Alliance (BRA) and the
Sparkill Creek Watershed Alliance (SCWA) monitored
water quality on tributaries of the New York/New Jersey
Harbor for the bacteria Enterococcus, which indicates the
presence of fecal contamination, and measured general
water quality parameters such as dissolved oxygen,
pH, and temperature. Equipment used by the two or-
ganizations, which is often the most expensive part of a
monitoring program, is part of the EPA’s new equipment
loan program, the goal of which is to allow more citizen
scientists the opportunity to collect high quality data and
increase environmental stewardship in their community.
In addition, the EPA conducted a two day training session
for volunteers on operating GPS devices, and water qual-
ity meters, as well as data management techniques and
laboratory analysis.

For more information on Citizen Science, visit:
http:/ /epa.gov/region2/citizenscience.

5. EPA Provides Grant to NYC Parks to Boost Citizen
Science in City Parks Along the Bronx and Harlem
Rivers

In July, the EPA awarded a $60,000 grant to the New
York City Parks Department for work that will improve
water quality in parks along the Bronx and Harlem Riv-
ers. The funding, which is part of the EPA’s Urban Waters
program, will be used to hire a Community Engagement
Coordinator to create a volunteer monitoring program
that engages local community groups and schools to
collect important data on oyster reef restoration, alewife
migration, and eel populations and to expand aware-
ness on the importance of improving water quality. The
Bronx and Harlem Rivers are among 18 designated Urban
Waters Federal Partnership locations, which are chosen
to advance environmental justice, and focus on commu-
nity greening and green infrastructure, communities and
water quality data, or integration of water quality and
community development in planning.

For more information on the Urban Waters Federal
Partnership, visit: http:/ /urbanwaters.gov/.

6. Water Quality Improves in Long Island Sound;
Nitrogen Pollution Is Declining

In October, the Connecticut Department of Energy
and Environmental Protection’s Long Island Sound (LIS)
Study Water Quality monitoring program, the University
of Connecticut’s LIS Integrated Coastal Observing Sys-
tem, and the Interstate Environmental Commission’s LIS
water quality monitoring program, reported that, for the
second summer in a row, concentrations of dissolved oxy-
gen in the Sound are higher than the long-term average,
indicating improved water quality and improved ecologi-
cal conditions for organisms that live in the Sound.

Aquatic animals rely on oxygen that is dissolved in
water to survive. When dissolved oxygen levels decline,
this can cause some animals to move away, weaken, or
even die. Low dissolved oxygen can occur when nutrients
such as nitrogen enter a water body in excess, over stimu-
lating plant growth. Nutrients such as nitrogen can enter
a waterbody through discharges of sewage and from
fertilizer runoff. High levels of nitrogen and other nutri-
ents can also have other harmful effects. Coastal wetlands
that protect coastal communities against flooding can
be degraded by high nitrogen levels, and high nitrogen
levels can also contribute to harmful algae blooms, which
directly threaten aquatic animals and human health.

Every summer, dissolved oxygen is reduced to a level
that causes what is known as hypoxia, particularly in the
western portion of the Sound and sometimes extending
into central portions of the Sound. In 2000, Connecticut
and New York developed a nitrogen budget, known as a
Total Maximum Daily Load, to reduce the daily discharg-
es of nitrogen to the Sound by more than 58% from early
1990s levels. Connecticut has reached its nitrogen reduc-
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tion target for wastewater treatment facilities and New
York is expected to reach its target by 2017.

To see a chart with the year by year measurement of
the hypoxic area of the Sound since 1987, visit: http://
longislandsoundstudy.net/indicator /area-of-hypoxia/.

A. Regulation and Guidance

1. EPA Proposes Standards to Reduce Mercury
Discharges from Dental Offices

In September 2014, the EPA proposed standards un-
der the Clean Water Act to help cut discharges of dental
amalgam to the environment. Amalgam is a mixture of
mercury and other metals that dentists use to fill cavities.
Mercury is discharged when dentists remove old fillings
or remove excess amalgam when placing a new filling,
and studies show that about half the mercury that enters
Publicly Owned Treatment Works (POTWs) comes from
dental offices. That mercury can then make its way into
the environment in a number of ways, including through
a POTW’s discharges to water bodies, and contact with
some microorganisms can help create methylmercury, a
highly toxic form of mercury that builds up in fish, shell-
fish and fish-eating animals. Fish and shellfish are the
main sources of human exposure to methylmercury.

The proposed rule would require all affected dentists
to control mercury discharges to POTWs through the
use of amalgam separators, which are the best available
technology economically achievable, and the use of other
Best Management Practices, and the EPA expects compli-
ance with this proposed rule will cut metal discharge to
POTWs, half of it from mercury, by at least 8.8 tons a year.
The public comment period closed on February 20, 2015,
and EPA expects to finalize the rule in September 2015.

For more information, visit: http:/ /water.epa.gov/
scitech/wastetech/guide/dental/.

2. EPA and New York State Announce Ban on
Dumping Sewage from Boats into Lake Erie

In June 2014, the EPA issued a final determination
that New York may completely ban the discharge of sew-
age from vessels into New York’s section of Lake Erie,
thus creating a “no discharge zone.” The EPA reviewed
the New York State DEC’s proposal to establish a no
discharge zone for the lake and determined that there
are adequate facilities in the area for boats to pump out
their sewage. The no discharge zone is a 593 square mile
area that includes the New York State area of the Lake,
as well as the Upper Niagara River and numerous other
tributaries, harbors and bays of the Lake, including
Barcelona Harbor, Dunkirk Harbor and the Buffalo Outer
Harbor. Boaters must now dispose of their sewage, which
can contain harmful levels of pathogens and chemicals
such as formaldehyde, phenols and chlorine, at one of
the lake’s specially-designated pump-out stations. This

action is part of a joint EPA and New York State strategy
to eliminate the discharge of sewage from boats into the
state’s waterways.

For more information, visit: http:/ /www.epa.gov/
region02/water/ndz/index.html.

3. EPA Finalizes Standards to Protect Fish, Aquatic
Life from Cooling Water Intakes

In May 2014, the EPA finalized standards, under
the Clean Water Act, to protect billions of fish and other
aquatic life drawn each year into cooling water systems
at large power plants and factories. An estimated 2.1 bil-
lion fish, crabs, and shrimp are killed annually by being
pinned against cooling water intake structures (impinge-
ment) or being drawn into cooling water systems and af-
fected by heat, chemicals, or physical stress (entrainment).
The final rule establishes requirements for all existing
power generating facilities and existing manufacturing
and industrial facilities that withdraw more than 2 million
gallons per day of water from waters of the U.S. and use
at least 25 percent of the water they withdraw exclusively
for cooling purposes, which is roughly 1,065 existing
facilities—521 of which are factories, and the other 544 of
which are power plants. The technologies required under
the rule are well understood, have been in use for several
decades, and are in use at over 40 percent of facilities.

The rule establishes a strong baseline level of protec-
tion and then allows additional safeguards for aquatic life
to be developed through site-specific analysis, to ensure
that the best technology available is used and that the
permit writer(s) can tailor the requirements to the particu-
lar facility. There are three tiers to the final regulation:

1. Existing facilities that withdraw at least 25 percent
of their water from an adjacent waterbody exclu-
sively for cooling purposes and have a design in-
take flow of greater than 2 million gallons per day
are required to reduce fish impingement through
the choice of one of seven options that meet the
best technology available standard.

2. Facilities that withdraw very large amounts of
water—at least 125 million gallons per day—are
required to conduct studies to help the permitting
authority determine what site-specific entrainment
mortality controls, if any, will be required. This
process will include public input.

3. New units at an existing facility that are built to in-
crease the generating capacity of the facility are be
required to reduce the intake flow to a level similar
to a closed cycle, recirculation system. Closed cycle
systems are the most effective at reducing entrain-
ment. This can be done by incorporating a closed-
cycle system into the design of the new unit, or
by making other design changes equivalent to the
reductions associated with closed-cycle cooling.
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For more information, visit: http:/ /water.epa.gov/
lawsregs/lawsguidance/cwa/316b/.

4. EPA and Army Corps of Engineers Clarify
Protection for Nation’s Streams and Wetlands

In March 2014, the EPA and the U.S. Army Corps
of Engineers (Army Corps) jointly released a proposed
rule to clarify protection under the Clean Water Act for
streams and wetlands that form the foundation of the
nation’s water resources. Determining Clean Water Act
protection for streams and wetlands became confusing
and complex following Supreme Court decisions in 2001
and 2006. For nearly a decade, members of Congress,
state and local officials, industry, agriculture, environ-
mental groups, and the public asked for a rulemaking to
provide clarity.

The proposed rule clarifies protection for streams and
wetlands, and establishes definitions of waters that will
apply to all Clean Water Act programs. It does not protect
any new types of waters that have not historically been
covered under the Clean Water Act and is consistent with
the Supreme Court’s most recent reading of Clean Water
Act jurisdiction in Rapanos v. United States, 547 U.S. 715,
719 (2006).

The agencies first analyzed the scientific literature to
understand the connectivity of various water bodies, and
their effects on traditional navigable waters. The result-
ing report found that the health of rivers, lakes, bays,
and coastal waters depends on the streams and wetlands
where they begin, and that streams and wetlands provide
many benefits to communities, by trapping floodwa-
ters, recharging groundwater, removing pollution, and
providing habitat for fish and wildlife. About 60 percent
of stream miles in the U.S. only flow seasonally or after
rain, but have a considerable impact on the downstream
waters, and approximately 117 million Americans—
about one in three—get their drinking water from pub-
lic systems that rely in part on these streams. Based on
these scientific conclusions, the proposed rule creates the
following framework for determining which waters are
protected under the Clean Water Act:

— Most seasonal and rain-dependent streams are
protected.

— Wetlands near rivers and streams are protected.

— Other types of waters may have more uncertain
connections with downstream water and protec-
tion will be evaluated through a case specific
analysis of whether the connection is or is not
significant.

The public comment period closed on November 14, 2014,
and the EPA expects to publish the final rule this summer.
For more information, visit: www.epa.gov/uswaters.

C. Compliance and Enforcement

1. Owners of Buffalo Area Gas Stations Ordered to
Pay $290,000 in Penalties

In September 2014, the EPA ordered the owners and
operators of four gasoline stations in the Buffalo, New
York area to pay $287,100 in penalties for numerous viola-
tions of the EPA’s underground storage tank regulations,
which are designed to protect water from petroleum con-
tamination, including failure to: meet corrosion protection
or other new standards, conduct release detection every
thirty days, perform annual tests of automatic line leak
detector systems, provide adequate equipment to protect
against tank overfills, conduct an annual line tightness
test or conduct monthly monitoring of underground pres-
surized piping for fuel lines, properly cap off temporarily
closed underground storage tanks, keep adequate records
of release detection monitoring and respond to a request
for information.

One of the companies, Amerimart Development
Company, reached an agreement with the EPA to settle
the alleged violations regarding underground storage
tanks at gas stations it owned and operated. Three other
companies named in the complaint, Qual-Econ Lease Co.,
Inc., MJG Enterprises, Inc., and Clear Alternative of West-
ern NY, Inc. (d.b.a. G & G Petroleum), chose not to resolve
the problems and were ordered by a judge to bring their
gas stations into compliance with federal law and to pay
the penalties.

2. EPA Settlement with Rochester Area Home
Builder Protects Area Waterways; Developer
Agrees to Construct Project to Reduce Polluted
Stormwater Discharges

In May 2014, the EPA reached an agreement with the
Alantic Funding and Real Estate home building company
and its owner, Alfred Spaziano, to settle EPA’s adminis-
trative complaint for violations of the Clean Water Act
and the regulations that control the discharge of polluted
stormwater from construction sites at its Gateway Land-
ing construction site in the towns of Green and Gates,
New York. Under the agreement, the company was
required to comply with all stormwater control require-
ments and pay a $50,000 penalty. The agreement also
required the company to spend approximately $70,000 to
construct a 20,204 square foot bioswale, containing a 7,800
square foot rain garden, on the Gateway Landing site to
capture and filter stormwater before it discharges into the
Erie Canal.

EPA inspections in 2012 and 2013 revealed several
violations of the company’s permit and stormwater pol-
lution prevention plan, including the failure to install
a designated concrete washout area at the construction
site and a perimeter silt fence prior to the start of work,
failure to construct sediment basins at the site, failure to
permanently stabilize drainage ditches with vegetation
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prior to road and building construction, failure to conduct
scheduled site inspections and failure to properly amend
its stormwater pollution prevention plan to minimize
discharges of pollutants from the site.

3. Town of Newburgh, New York Providing
Clean Drinking Water to Area Residents Under
Agreement with EPA

In March, the EPA announced that the Town of New-
burgh, New York had completed the construction of a
drinking water treatment plant that will deliver a reliable
and clean source of drinking water to local residents un-
der the terms of a 2008 consent decree between the town
and the EPA. The underlying complaint alleged that the
town violated the Safe Drinking Water Act by delivering
drinking water that exceeded maximum contaminant lev-
els for treatment chemical byproducts, failing to properly
monitor for contaminants and failing to publish sampling
results. The consent decree required the town to filter its
drinking water for the first time by building the Delaware
Aqueduct Tap Water Treatment Plant, pay a fine, and
complete three water quality projects. The treatment plant
began operating in November 2013 and serves 22,800
people with water drawn from New York City’s Delaware
Aqueduct and filtered with membrane microfiltration
technology. The three water quality projects were com-
pleted in February 2014 and have preserved land to buffer
waters from pollution, provided sanitary sewer service to
previously unserved Newburgh residents and replaced
all existing catch basins that empty into Orange Lake.
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DEC Update

By Randall C. Young

DEC Proposes Revisions to Bulk Storage
Regulations

The Department of Environmental Conservation has
proposed revisions to 6 NYCRR Parts 612 through 614
(Petroleum Bulk Storage), 6 NYCRR Parts 595 through
599 (Chemical Bulk Storage), 6 NYCRR section 370.1(e)(2)
and 6 NYCRR Subpart 374-2 (Hazardous Waste Manage-
ment and Used Oil and regulations). The proposed revi-
sions are the first of two planned rule-makings intended
to align the State’s regulations with 40 CFR Part 280 and
281, and to address changes that have occurred since the
State adopted its bulk storage regulations in 1985.

A summary of the draft regulations and links to the
proposed regulations, background information, and a
proposed operator training policy are available on the
DEC’s website at: http:/ /www.dec.ny.gov/chemical/
92526.html.

Brownfield Cleanup Program Extended

This year’s state budget included a ten-year reau-
thorization of the Brownfield Cleanup Program which is
intended to create incentives for redevelopment of con-
taminated sites. The legislation included a change to the
definition of “brownfield site” to include:

...real property where a contaminant

is present at levels exceeding the soil
cleanup objectives or other health-based
or environmental standards, criteria or
guidance adopted by the department...
based on the reasonably anticipated use
of the property...!

The categorical exclusion of Class 2 Hazardous
Waste sites from the definition of brownfield sites has
been changed to make such sites eligible for inclusion
in the program if they are owned by a volunteer and the
DEC has not identified a responsible party with the abil-
ity to pay for investigation and remediation of the site.?
Revisions to the program also include the imposition of
certain eligibility criteria for tax credits for projects under-
taken in New York City.

General Permit for Repair and Replacement of
Lawfully Existing Bulkheads

The DEC has issued general permit GP-1-13-001 for
repair and replacement of bulkheads in specific areas
along Long Island’s south shore. The general permit pro-
vides an efficient mechanism for repair and replacement
projects in areas with high concentrations of privately

owned bulkheads west of the Robert Moses Causeway

on the south shore in Nassau and Suffolk Counties. The
permit authorizes removal and replacement of functional
and lawfully existing bulkheads, the replacement of a
bulkhead with one 18 inches higher in elevation, and
limited dredging related to bulkhead replacement. Before
any work may begin, the DEC must review and approve
all requests for authorization of projects under the general
permit.

The general permit does not cover projects in veg-
etated tidal wetlands, along the ocean shoreline, or on
the ocean shore of Long Beach Island, Jones Beach Island
State Park, and Robert Moses State Park Barrier Islands.

Specific information regarding the permit and “Re-
quest for Authorization” forms are available on the DEC’s
website at: http://www.dec.ny.gov/permits/95953.html.

Regulation setting standards for Liquefied Natural
Gas storage facilities within the state became effective
February 26, 2015. The regulations can be found at 6
NYCRR Part 570. The regulations include siting and
design criteria and require site specific consideration of
each application. Permit application review will include
evaluation of compliance with siting standards, the capa-
bilities of local fire departments, compliance with design
standards, and consideration of special permit conditions
necessary to ensure safe operation. Facility designs must
be certified as complying with National Fire Protection
Association (NFPA) standards by independent third par-
ties. Failure to meet any of the standards would result in
permit denial.

Personnel Changes

Several long-serving attorneys have retired from the
DEC’s Office of General Counsel (OGC) in recent months.
Leo Bracci retired from his position as Regional Attorney
for Region 8. Mr. Bracci joined DEC in Region 8 as an
Assistant Regional Attorney in the late 1980s before be-
ing promoted to Regional Attorney in 2007. Vernon Rail
and Gail Hintz retired from their positions as Assistant
Regional Attorneys in Regions 1 and 2, respectively. Asso-
ciate Attorney Kenneth Hamm retired from DEC’s Office
of General Counsel, Central Office, where he was DEC’s
lead attorney on Forest Preserve issues.

Louis Oliva has moved from his position as Regional
Attorney for DEC’s Region 2 Office to take a position
supervising the DEC Office of General Counsel’s Reme-
diation Bureau in Albany. The Remediation Bureau is
responsible for handling legal matters related to hazard-
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ous waste remediation, RCRA, petroleum spills, and bulk
storage.

A departure outside the Office of General Counsel
that may also be of interest to the members of the Envi-
ronmental Law Section is Gene Kelly’s departure from
the position of Regional Director for Region 4. Before
becoming Regional Director, Mr. Kelly had a long career
as an environmental attorney beginning with the NYS-
DEC, then with the NYS Attorney General’s office before
returning to NYSDEC as Regional Director for Region
4. Regional Spill Engineer Keith Goertz was appointed
Regional Director for Region 4 following Mr. Kelly’s de-
parture.

The departure of veteran staff brings new appoint-
ments. Dennis Harkawik succeeded Leo Bracci as Region-
al Attorney for Region 8. Before joining DEC, he practiced
law at Jaeckle Fleishmann & Mugel, LLP in Buffalo, New
York.

Karen Mintzer has succeeded Mr. Oliva as Regional
Attorney for Region 2. Ms. Mintzer comes to DEC with
eighteen years of experience practicing environmental
law, most recently with the environmental practice group
of Framer, Levin, Maftalis, and Frankel.

Madeline Gwyn also joined DEC’s Region 2 as an As-
sociate Attorney 1. Her primary responsibilities will be
pesticide and petroleum bulk storage matters.

Bradford Burns has joined the DEC’s Office of Gen-
eral Counsel in Albany. His primary area of responsibility
with DEC will be real property acquisition and environ-
mental easements.

Jennifer Andaloro has joined the DEC Oftfice of Gen-
eral Counsel (OGC) in Central Office as Associate At-
torney. Her primary focus will be matters handled by the
DEC’s Division of Materials Management.

Deborah Gorman has joined the DEC’s Office of Gen-
eral Counsel in Central Office where she will work in the
Corporate and Remediation bureaus. Ms. Gorman holds
a JD from Pace University and previously interned with
OGC.

Jennifer Dougherty will be filling the position of As-
sistant Regional Attorney in DEC’s Region 9 office in
Buffalo. She comes to the Department with ten years of
experience practicing environmental law.

Scott Crisafulli has been promoted to Deputy General
Counsel, succeeding Alison Crocker who accepted a posi-
tion with the Attorney General’s office. Scott was most
recently the head of the General Enforcement Bureau in
the Office of General Counsel.

Endnotes
1. ECL§27-1405(2).
2. ECL§27-1405(2)(a).

Randall C. Young is Regional Attorney for Region
Six of the New York State Department of Environmental
Conservation. This column is the work of the author and
is not published by or on behalf of the New York State
Department of Environmental Conservation.
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SECTION NEWS

Member Profiles

Long-Time Member: Gail S. Port

It is long overdue that the Envi-
ronmental Law Section honors Gail S.
Port as one of our most outstanding
and accomplished members. Ms. Port
joined the New York State Bar Asso-
ciation immediately after graduating
magna cum laude from New York Law
School. Ms. Port has been a Section
member and regular contributor to
the work of the Section since the early
1980s, and has held every officer
position, going up the ranks from Secretary, Treasurer, First
and Second Vice-Chair, to Chair from April 2000 through
March 2001. Prior to becoming an officer, Gail co-chaired
the Committees on Continuing Legal Education and on En-
vironmental Impact Statements. She also holds the honor
of being the first woman to be appointed Chair of the City
Bar Association’s Environmental Law Committee, a role
she fulfilled when the Environmental Law Section and the
City Bar Association’s Environmental Law Committee got
together to establish the minority fellowship.

Ms. Port is currently the head of the Interdepartmen-
tal Environmental Group at Proskauer Rose LLP in New
York City, where she focuses her practice on environmental
law, land use, and litigation. Her practice is very diverse,
involving the environmental risks in mergers and acquisi-
tions, real estate transactions and financings, environmen-
tal compliance matters, Superfund and RCRA cases, federal
and state enforcement proceedings, sustainability and
climate change issues, remediation, environmental litiga-
tion and administrative proceedings, land use matters, and
historic preservation.

Ms. Port is also deeply committed to public service.
From 1984-1989, she was the Deputy General Counsel, Act-
ing General Counsel, and the chief environmental advisor
to the New York State Urban Development Corporation
(now the Empire State Development Corp.), where she was
involved in many high-profile, large-scale land use and
development projects and related financing transactions.
Further, she has served as one of only five citizen members
on the New York State Environmental Board for 23 years,
an honor that followed her appointment by Governor Ma-
rio Cuomo (and State Senate confirmation) and continued
as she served at the pleasure of Governors Pataki, Spitzer,
Paterson, and Andrew Cuomo.

Gail Port’s accolades could fill a book, including: being
listed in Chambers USA since 2005 for two distinct practice
areas; inclusion as one of the “Best Lawyers in America”
since 2005 (and The Best Lawyers in America Lawyer of
the Year in Environmental Law 2012); New York Super
Lawyers 2006-2014; twice being named as one of the Top 50

Women New York Super Lawyers; being named in Who's
Who Legal (The International Who's Who of Business
Lawyers); receiving the Parks & Trails New York George
W. Perkins Award for outstanding environmental leader-
ship; having received the prestigious Commissioner Orin
Lehman annual Historic Preservation Award, and too
many others to list on this page. She is also a Fellow of the
American College of Environmental Lawyers, a profes-
sional association of national preeminent environmental
lawyers with distinguished careers.

Ms. Port is always eager to share her talents with the
legal community. She served as an adjunct faculty member
of Pace University School of Law, where she taught “Com-
mercial Environmental Law.” She also has written widely
on a broad spectrum of environmental topics, including
at many of the Environmental Law Section’s Continuing
Legal Education programs.

When asked what has changed within the practice of
environmental law throughout her career, Ms. Port replied:
“Everything. When I first started practicing law, Environ-
mental Law was a relatively young movement, and was
cutting-edge; it initially grew out of the need to stop or
temper the negative effects of large-scale development proj-
ects. Now the practice is multi-faceted.” Ms. Port’s practice,
while once almost exclusively consumed by land use and
SEQRA cases, has developed into a largely transactional
practice. Many of the environmental laws and regulations
that we worked hard to get enacted have now become
bogged down and some have ballooned into wasteful
burdens. The Superfund program, for example, needs to be
reexamined and reformed. Similarly, the Resource Con-
servation and Recovery Act (RCRA) and the Clean Water
Act have become mind-numbingly complex. Everyone is
highly specialized in the practice of law these days, and the
practice of environmental law is no exception.

From the above, you might think that Gail is all work
and no play. A better aphorism to describe her life, how-
ever, is “work hard, play hard.” Ms. Port has a passion
for travel, and made this author jealous when she told me
about her visit to Antarctica (with former NYSBA Envi-
ronmental Law Section Chair, the late Alice Kryzan, and
Alice’s family), and about her trip to Costa Rica and the
Galapagos (an Environmental Law Section-sponsored trip
with former Section Chair Joel Sachs and other Section
members). She also appreciates the fine arts, which New
York City has to offer, and maintains several subscriptions
to ballet and theater companies.

All in all, Gail Port embodies the spirit of the Environ-
mental Law Section through her dedication to the practice
of environmental law, her innumerable and impressive suc-
cesses, and her desire to give back to the legal community.
Thanks, Gail.

Justin Birzon
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New Member: Jillian Kasow

Our new member for this issue
is Jillian Kasow. Before preparing this
write-up, I knew Jill only by her repu-
tation as an engaged and competent
rising star. When speaking with her, I
was struck by her enthusiasm. Jillian
is an asset to the bar and the Section
and we welcome her leadership.

Jillian had an interest in pursu-
ing energy and environmental law as
a law student. She participated in environmental appeals
whenever possible, interning at the NYS DEC (focusing on
SEQRA issues), the Appeals and Opinions Division at the
Oftfice of the Attorney General, and the law firm of Young
Sommer LLC. After graduating from Albany Law School
in 2010, Jillian became the Wiebe Fellow in the NYS Senate,
where she was assigned to the Energy and Telecommunica-
tions and Environmental Conservation Committees.

As a Wiebe Fellow, one of her first projects was to take
an active role in negotiating the new Public Service Law
Article X, called the Power NY Act of 2011, which estab-
lishes power plant siting procedures. The previous version
of the law had expired in 2003, and many prior negotia-
tions had stalled. Before the new law was adopted in 2011,
any newly sited power plants would be required to follow
SEQRA procedures prior to obtaining site approval, which
would become a several-years-long process and effectively
halt any new siting in the State. After her work on this
legislation and upon the end of the fellowship program, Jil-
lian was hired as Assistant Counsel to the Office of Major-
ity Counsel in the NYS Senate. She was then additionally
assigned to the Agriculture Committee and became lead on
preparation for all appointments confirmed by the Senate.

Jillian subsequently served as an Attorney at Harris
Beach PLLC in the Energy Industry Team. While there, she
gained experience in administrative law and focused on
preparing applications to submeter residential properties

and establishing their HEFPA compliance procedures. She
also worked with the firm’s Government Investigations
and Compliance group and was an active participant with-
in the firm’s NY MuniBlog. She has recently transitioned to
the position of Director of the NYS Legislative Commission
on Rural Resources, where she leads policy development
and legislative proposals.

Since joining the Environmental Law Section’s En-
vironmental Committee (upon the recommendation of
member and my friend, Andrew Wilson), Jillian imme-
diately put her mind to the task of leadership. She now
serves as co-chair to the Legislation Subcommittee and
plans the annual Legislative Forum in Albany with Co-
chair John Parker. She commented on her pride in serving
as a member of the Committee and participating in such
an esteemed network of noteworthy attorneys. She also
expressed ample humility at the opportunity to play such
an active role in the Committee.

In contrast to the typical legal practice—navigating
adopted laws and regulations—TJillian’s legal expertise
is in the critical, prospective analysis of regulatory and
legislative proposals. Given her experience, it is impor-
tant to recognize her insight that “the greatest issue facing
environmental law and policy in New York State is largely
systemic and not specific to one issue area.” She reports,
“New York State is unique in that there is a very polar-
ized field within which to build energy and environmental
policy. With this polarization can come an unwillingness
to achieve shared goals. Where multiple efficiencies are
possible—whether in energy production, waste and toxin
management, or financial efficiencies in the public and
private spheres—everyone stands to benefit.” To Jillian,
this was a valuable lesson learned as a Fellow during the
Article X negotiations. It is also within this mindset that she
believes upcoming legislative priorities—such as the exten-
sion of the brownfields program or needed amendments
to SEQRA—may be most successful.

Keith Hirokawa

Member News

Birth announcement
On April 21, 2014,
member Marla E. Wieder
and her fiancé Martin F.
Kahn welcomed the ar-
rival of Ari Asher Kahn to
the Upper West Side. Ari
weighed in at a respect-
able 7 1bs. 7 ozs at birth
and soon blossomed into
a giant, happy, energetic

boy. His current interests include food (of any variety), his cats, and waking up his parents several times a night. Congratula-

tions, Marla and Martin!
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In Memoriam

Frank Grad

The Section is very sorry to report that Frank Grad, one of the early pioneers in environmental law, passed
away on October 14, 2014, at 90. Below is the obituary issued by Columbia Law School, where he taught for 42
years, recounting his remarkable career.

Professor Emeritus Frank Grad ‘49 LL.B., Pioneering Public and Environmental Law Attorney, Dies

New York, October 15, 2014—Frank P. Grad 49 LL.B., a pioneering public and environmental law scholar who
was called upon by New York City mayors and members of Congress for his expertise in legislation on issues
ranging from air pollution to the Human Genome Project, died Oct. 14. He was 90.

Grad, an alumnus who most recently served as the Joseph P. Chamberlain Professor Emeritus of Legislation,
was a dedicated New Yorker, a prolific scholar and practitioner, and a beloved professor. Teaching a variety of
courses, he served as a mentor for legions of Columbia Law School students, including many who went on to
become leaders in the profession. In addition, he was a sought-after expert for the media on matters relating to
local law and environmental legal issues.

“Frank was a consummate colleague, modest, and always supportive to new members of the faculty and his
students,” said Peter L. Strauss, the Betts Professor of Law.

Grad'’s influence extended well beyond the classroom. In 42 years at Columbia Law School, he published more
than 20 books and numerous articles in his chosen fields. At the helm of the Law School’s renowned Legislative
Drafting Research Fund (LDRF), he was responsible for crafting legislation on a wide variety of issues. He had a
hand in shaping the New York City Health Code, the New York City Air Pollution Control Code, the New York
City Housing Maintenance Code, the Model State Constitution, the Model State and Regional Planning Law, the
Model State Campaign Finance Law, and the Model State Conflict of Interest and Financial Disclosure Law. At
LDREF, Grad enlisted the help of six to 10 student research assistants each year, giving dozens of aspiring attor-
neys an entry into public law.

Born in Austria in 1924, Grad immigrated to the United States in 1939 to escape Nazism. He and his sister left
Austria on the Kindertransport, and Grad lived with a family in England before coming to the U.S. The papers
that recorded his arrival in this country list him as “stateless,” but Grad wasted no time in making New York
City his home. Although as a child he witnessed the horrors of anti-Semitism under Hitler, he rarely spoke of this
experience, wanting instead to look forward to the promise of a bright future in America.

Grad attended Brooklyn’s Eastern District High School and Brooklyn College before enrolling at Columbia Law
School. He graduated in 1949 and was called back in 1953 after just a few years in private practice to serve as as-
sociate director of the LDRF under John M. Kernochan "48.

“I was expected to be a rainmaker,” said Kernochan, who later went on to help establish intellectual property
protections for artists, at a 1996 dinner celebrating Grad'’s retirement. “Plainly, I was going to need someone very
capable to draft bills while I made rain. Who else but Frank?”

Columbia Law School had been the first law school to teach a formal course in legislation in 1926 and, under
Grad'’s direction, the LDRF made some of its most significant contributions to public law. In 1959, Grad was
given the task of revising the New York City Health Code, including provisions relating to water pollution and
its prevention, control of sewage fallouts, and the control of toxic substances and poisons. The code also included
numerous provisions relating to the protection of food and water supplies against contamination by pollutants.

“He shepherded the Legislative Drafting Research Fund through the most important years of its contribution to
the city and state,” Strauss said.

In 1969, Grad became director of the LDRF and a full-time faculty member. He chose to take on classes in an
emerging area in which his expertise would prove invaluable: environmental law. Grad was the first to teach
the subject at Columbia Law School and, when he couldn’t find any materials to teach with, he wrote one of the
earliest books on the subject.

L Ll
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“Frank Grad was one of the true pioneers in the study and teaching of environmental law,” said Michael B.
Gerrard, the Andrew Sabin Professor of Professional Practice and director of the Law School’s Sabin Center for
Climate Change Law. “The field’s seminal year was 1970 (when President Nixon created the EPA and signed
the first major laws of the modern era), and Frank was out of the box with one of the first casebooks in 1971,
and then one of the first treatises in 1973. He trained generations of environmental lawyers.”

According to a December 20, 1969, article in The New York Times, “Environmental Law Is Attracting Students,”
69 students applied to be in Grad’s 18-seat first course. “The school, in an unusual relaxation of its rules, will
permit 30 students to take the course,” the Times wrote.

In the late 1960s, then-Columbia University President Michael I. Sovern 55, the Law School’s Chancellor Kent
Professor of Law, called upon Grad to help lead the University through a time of student unrest.

“Professor Grad was one of Columbia’s great citizens,” Sovern said. “He successfully led the research and
drafting team that recommended the then-new University Senate that opened the University’s governance to
greater student and faculty participation.”

More than one New York City mayor relied on Grad’s expertise to help solve problems. Grad served as a close
adviser to Mayor John Lindsay and is credited with establishing the Housing Court in the city. Later, when
Mayor Ed Koch asked Sovern for help revising New York City’s Charter, Sovern tapped Grad to take the reins
of the project.

Grad’s work spanned decades and major developments in science and the law. In 1980, he became the reporter
for a federal project established by Congress to make recommendations relating to personal injuries resulting
from the dissemination of hazardous waste subject to regulation under the Superfund law. In one of his final
projects for LDRF, he spearheaded a study of the ethical, legal, and social implications of the Human Genome
Project.

“Professor Grad was a leader in environmental law long before there was a field called environmental law,”
said Edward Lloyd, the Evan M. Frankel Clinical Professor in Environmental Law. “He was an inspiration and
mentor to generations of students and faculty who now grapple with the complex area of law that he pio-
neered. He will be sorely missed.”

When Grad retired from the full-time faculty in 1995, his fellow professors passed a resolution in his honor to
record their “deep affection and high regard” for their colleague. Professor Emeritus Arthur W. Murphy "48
LL.B. read a poem written about Grad earlier in his career by Professor Harry W. Jones "39:

How gallantly hath Frank P. Grad
I pause now for your cheers
Wrought marvels at the Drafting Fund
These Five and Twenty years.

Moses on Sinai found the law.
Marshall at most applied it.
Greater by far is Frank P. Grad
For he hath codified it.

Justinian left a single code.
Napoleon? What was he?
Frank P. Grad has drafted a dozen codes
Since 1953.

Richard Briffault, who assumed the Joseph P. Chamberlain Professor of Legislation title and directorship of the
LDRF when Grad retired, said his predecessor was a “truly lovely man.”

“Frank Grad educated generations of Columbia Law students in the mysteries and distinctive skills required
for legislative research and drafting,” Briffault said. “Over more than four decades, Frank demonstrated how
much his mastery of legislation could accomplish outside the classroom.”

Grad was preceded in death by his sister and by his son, David Anthony Grad, who died in 1997. He is sur-
vived by his wife Lisa, his daughter Catharine A. Grad ‘84, and Catharine’s two sons, Samuel Grad Oliver and
7] James Grad Oliver. m
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In Memoriam

Ernest J. lerardi

It is with great sadness that we share the news that Ernie Ierardi passed away on October 14, 2014.
Ernie was one of the early chairs of the Environmental Law Section, a wonderful environmental lawyer,
and a great man. We will all miss him. John Greenthal, his partner at Nixon Peabody, was kind enough

to provide the following obituary:

Pittsford: October 14, 2014—Ernest J. lerardi is survived by his wife, Roberta “Ginger”; sons, Michael
(Gretchen Umbholtz), Stephen (Erica); daughter Marguertie (David Bird); grandchildren, Daphne Mir,
Westo Lerardi; sisters, Nina (Nicholas) Timar, Mary (John) O’Brien, sister-in-law Justine Matthews and

many loving nieces, nephews and friends.

Ernie was born in Boston, Massachusetts, November 14, 1936. He attended Yale University, where he
studied economics and political science and participated in the Navy ROTC program. Upon graduation
in 1958, he received his commission as ensign, USN and married his high school sweetheart, Roberta
Hackett. The young couple moved to his post at Pearl Harbor. After military service, Ernie entered Yale
Law School in the fall of 1961 and upon graduation moved to Rochester, NY to become an associate with
the firm then known as Nixon Hargrave Devans & Doyle, now Nixon Peabody. As partner by the 1970s,
he was respected for his work in the merging fields of environmental and utility law. His numerous con-
tributions to the Public Utility Section of the American Bar Association were recognized in 2014 with the
inaugural Samuel H. Porter Service Award. He was a long-time parishioner of St. Thomas More Catholic

Church and his generosity extended to many civic, cultural, and charitable organizations in the Roches-

ter area. He was a kind, humble and gentle person and will be greatly missed by all who knew him.
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Scenes from the Environmental Law Section

ANNUAL MEETING

New York Hilton Midtown ¢ New York, NY
January 30, 2015
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Scenes from the Environmental Law Section

FALL MEETING

The Otesaga ¢ Cooperstown, NY
September 19-21, 2014
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Hudson River Sloop Clearwater Receives

State Bar’'s Environmental Award

The New York State Bar Association (NYSBA) has honored Hudson River
Sloop Clearwater, a not-for-profit organization, with its 2015 Environmental Law
Section award.

Peter A. Gross, executive director of Hudson River Sloop Clearwater, Inc.,
accepted the award at the NYSBA’s Annual Meeting in New York City, Janu-
ary 29. The Section presents the award to an individual or organization with a
record of significant achievement, meaningful contribution, and distinguished service to the environment.

For more than 45 years, the Clearwater, a replica of the historic Dutch sloops that plied the Hudson River in the 18th and
19th centuries, has been the most visible symbol of the organization’s work. Founded by singer-songwriter Pete Seeger, Hud-
son River Sloop Clearwater has been at the forefront of the environmental movement as a champion of the Hudson River.

It provides innovative educational programs, environmental advocacy, and musical celebrations in an effort to inspire and
educate the public.

“The Clearwater was given the Section award for the advocacy work it has done in preserving the Hudson River and for
providing the public an opportunity to experience the beauty of the river from the water rather than the shore,” said Terresa
M. Bakner of Albany (Whiteman Osterman & Hanna), the then Chair of the NYSBA’s Environmental Law Section.

The experience of sailing on the Clearwater provides both a historical and environmental perspective. “By this award, we
hope to draw additional attention to the work of Hudson River Sloop Clearwater and the importance of sustaining it,” said
Barry R. Kogut of Syracuse (Bond, Schoeneck & King), chair of the Awards Committee of the Environmental Law Section.

Scenes from the Environmental Law Section
2015 LEGISLATIVE FORUM

New York State Bar Association ¢ Albany, NY
May 6, 2015
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Committee Report on 2014 Legislative Forum
Crude Awakening: A Discussion on Oil Transportation Through New York State

By John Parker and Jillian Kasow

The New York State Bar Association’s Environmental
Law Section presented this year’s Legislative Forum on
oil transportation through the Port of Albany and be-
yond.1 The event occurred on May 14, 2014, and repre-
sented another successful annual forum for the section.

The forum commenced with a presentation by rep-
resentatives of the environmental leadership of the New
York State Senate and Assembly, who discussed priority
legislation for the 2014 legislative session. These included
the upcoming sunset provisions of the brownfields
program, a ban on microbeads from various products to
prevent their discharge into state waterways, the reduc-
tion of harmful flame retardant chemicals in furniture, the
capping of greenhouse gas emissions, a cradle-to-grave
approach to green purchasing, and a pilot program for
disposal of prescription drugs.

Following this presentation was the forum panel,
which featured many distinguished participants, includ-
ing industry representatives, business representatives,
and environmental advocates. The panel focused on chal-
lenges involving oil transportation from the Midwestern
United States, including the complex overlay of federal
and state rules, regulations, and laws involving the trans-
portation of oil from the Midwest through the Port of
Albany by rail and down the Hudson River by barge.

New York State Senate and Assembly

2014 Environmental Legislative Priorities

Daniel Schlesinger, Counsel to Senator Mark Grisanti,
who is Chair to the Senate Committee on Environmental
Conservation, presented Senate priorities.? Mr. Schlesing-
er opened his presentation by announcing that the
mercury thermostat recycling program, which was passed
during the 2013 session, is currently going into effect, and
manufacturers are actively preparing for the compliance
start date. On a related issue, his office is now researching
a new potential bill to address proper disposal of mercury
found in tires.

Mr. Schlesinger further noted that Senator Grisanti is
concerned about a new issue that has arisen in New York
State involving microbeads found in personal care prod-
ucts, including face washes and toothpaste. Water treat-
ment plants are incapable of separating microbeads from
the liquid waste stream, and microbeads are now being
detected in New York water bodies. His office is working
with the manufacturing industry to draft a prohibition

on their use. Senator Grisanti’s office is also working on a
ban on chemicals found in children’s products as well as
amendments to legislation addressing the chemical flame
retardants found in furniture.

Stephen Liss, Council to Assemblyman Robert
Sweeney, who is Chair to the Assembly’s Committee on
Environmental Conservation, presented Assembly priori-
ties.? During his presentation, Mr. Liss offered a list of en-
vironmental bills that have thus far passed the Assembly,
including bills that address the following issues:

1. DEC program to cap greenhouse gasses,

. Green purchasing for “cradle to grave” products,

2

3. Ban on microbeads,

4. Chemicals in children’s products,
5

. Prohibition on use of chemical flame retardants,
and

6. Pilot program for a new prescription drug disposal
system.

Mr. Liss also discussed his office’s interest in legisla-
tion that would require a review of climate risks associ-
ated with programs that are funded or approved by the
State. The office has also been engaged in brownfields
and superfund legislation, a ban on ivory in New York
markets, and the transportation of crude oil through New
York by rail.

Panel on QOil Transportation Through New York
State

Background: Bakken Crude Oil

The U.S. Geological Survey conservatively estimates
that there are over 7.4 billion gallons of oil under the
fields of North Dakota and Montana.* These previously
unreachable Bakken crude reserves are now accessible
via hydraulic fracturing and horizontal drilling.” The oil
production in North Dakota has dramatically changed
the social, environmental, and economic landscape of
that state, making it one of the largest oil producers in
the United States. Despite a pipeline north to Canada,
the lack of adequate infrastructure has resulted in the
majority of this crude oil being transported via rail and
barge to refineries and markets. Bakken crude has a lower
flashpoint and is thus highly susceptible to ignition in the
event of a derailment or incident, as demonstrated by the
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loss of 37 lives in Quebec, Canada, when a train carrying
crude oil derailed and exploded in July 2013.% In April
2014, a significant Bakken crude oil spill and fire resulted
from a derailment in Virginia.” There are, therefore, a vari-
ety of safety concerns with the ability of rail cars to safely
transport oil in the United States.®

In addition, there has been no final decision regard-
ing the installation and use of the proposed Keystone XL
Pipeline to transport tar sands oil mined from Canada.
Whether or not the pipeline is constructed, the transpor-
tation of tar sands oil through Albany via rail and barge
will likely ensue. Also, the application for a Clean Air Act
Title V permit modification at the Port of Albany facility
to allow the heating of petroleum products (crude re-
sidual fuel and bio-fuels) is currently pending before the
New York State Department of Environmental Conserva-
tion (the “DEC”), and public comments were accepted
through November 30, 2014.°

Between 2008 and 2013, the amount of crude oil
moved by rail annually increased from 9,500 to 415,000
rail carloads.!? Currently, the Port of Albany handles
approximately 40,000 rail carloads of oil per year and is
authorized for up to 2.8 billion gallons in total. In re-
sponse to several recent oil incidents, Governor Andrew
Cuomo’s Executive Order # 125 required a number of
state agencies to produce a report on incident prevention
and response capacity in the State by April 30, 2014.!! The
state agency report is now publicly available.!?

Panelist: Paul Gallay, Esq.
Riverkeeper

Paul Gallay, President of Riverkeeper, works to pro-
tect the Hudson River as well as the drinking water sup-
plies for nine million New Yorkers.!3 Mr. Gallay focused
his comments on the risk of a spill or accidental release
of oil, noting that recent catastrophic oil release accidents
demonstrate the need for a real and substantive discus-
sion on the issue. Mr. Gallay quoted Governor Andrew
Cuomo as an environmentalist who once stated that “a
host of horribles and emergencies could result” from the
transportation of crude oil through New York State. He
opined that the rail system in its current state is not ready
for increased transportation of oil and that New York is
facing an “utmost serious” situation. A spill or an acci-
dent, he warned, could undo forty years of environmental
conservation efforts on the Hudson River.

Mr. Gallay stated that any response program would
be insufficient, and that the conversation must be focused
on how to reduce the overall likelihood that a spill or
incident can or will occur. He referenced a spill incident
along a Missouri river, where 31,000 gallons were spilled
into the river and only 95 were recovered. He also advo-

cated for a reduction in overall consumption and need for
fuels such as Bakken crude oil to decrease the need for its
transportation via rail. Mr. Gallay is surprised that not a
single environmental impact statement has been issued
to date. He supports the DEC’s decision to treat its recent
negative declaration as an interim decision and to pose 29
additional questions to Global Partners.

During the discussion, Mr. Gallay also addressed the
proposed retrofitting of DOT-111 tank cars, expressing
concern that the cars involved in the Virginia incident
were in fact retrofitted, were observing a speed restric-
tion, and that the tracks had been inspected the day prior
to the incident. He advocated for the removal of the
“worst” cars, installation of modern braking systems, and
more inspection of tracks and cars to create safer trans-
portation.

Panelist: Alita Giuda, Esq.
The West Firm, Railroads of New York

Alita Giuda is an associate attorney at The West Firm,
PLLC, in its regulatory and litigation practice groups.'*
In her comments, Ms. Giuda noted that, to-date, there
have been no spills or accidents in New York, which is
attributable to a 98.99% safety rating of its rail system
and an increase in transportation that correlates with the
current safety of the system. In this industry, she stated,
the federal government holds preemptive regulatory
power, although there is some state regulation over the
industry. For this reason, the focus on changes to current
requirements, protections, and procedures should be at
the federal level.

In light of the Quebec accident, the federal govern-
ment has adopted twelve regulatory actions. Ms. Giuda
stated that the industry is now currently working with
first responders and local communities for cooperative
efforts and entering into voluntary agreements with
responder programs by funding a $5 million training pro-
gram in New York State. Ms. Giuda also stated that the
rail industry has its own environmental teams to respond
in the event of a spill, and that the industry is looking to
work with agencies to properly design cars, and volun-
tary upgrades have been occurring since 2011. The rail in-
dustry advocates for responsible regulation and supports
the federal government’s enactment of the same.

Ms. Giuda also discussed Canada’s newly adopted
phase-out of the DOT-111 cars, which were implicated in
the Quebec accident and oil release. The reality, she noted,
is that the replacement or retrofitting of these cars is not
required until 2017. In the United States, timing is equally
an issue, as the manufacturing industry does not have
the capability to produce enough new cars to replace all
current DOT-111s prior to 2017. There is an added need
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for federal regulations to adopt a requirement in order
to establish uniform compliance and a firm deadline for
conversion. She also stated several other voluntary en-
deavors already utilized within the rail industry, includ-
ing fees imposed on the use of older cars, the purchase
of only new cars, and the acceptance of only new cars at
certain facilities. The rail industry has taken action and
been subject to emergency orders and safety alerts, and
looks forward to more certainty in federal regulations in
the future.

When asked about emissions resulting from flare-offs
at the well sites where Bakken crude oil is retrieved, Ms.
Giuda shed light that there are proposals to productively
use the gas that is normally flared, and also opined that
moving the product by rail altogether results in a better
carbon footprint than other modes of transportation.

Panelist: Katherine Nadeau
Environmental Advocates of New York

Katherine Nadeau is the Policy Director at Environ-
mental Advocates of New York (“Environmental Advo-
cates”), leading the organization’s advocacy efforts in the
State Capitol.!® Ms. Nadeau stated that the transportation
of crude oil is a larger issue and is one step away from
“real catastrophe.” In New York, five derailments have
occurred since December, and to date no environmental
impact statement has been completed for the transporta-
tion of crude oil through the State. Ms. Nadeau stated
that tar sands oil may be transported through New York
in the future, which presents additional environmental
concerns. She cited concern for the industry’s delays in
reporting on incidents, and pointed to the Albany County
legislature’s proposal to criminalize the failure to re-
port an incident. She stated that in wake of the delayed
reporting, the U.S. Environmental Protection Agency has
requested that the DEC “step up” its investigation. Ms.
Nadeau called on New York to use its powers under the
State Environmental Quality Review Act, stating that
both the state and federal governments have an opportu-
nity to regulate the industry further.

Ms. Nadeau stated that the City of Albany collects
$144,000 in taxes from Global Partners annually, and the
State collects twelve cents per transported barrel, which
is dedicated to the oil spill fund. Ms. Nadeau stated that
this funding is not much economic benefit to the region
and insufficient to respond to a spill or accident. She
noted that the Canadian train company involved in the
Quebec incident has declared bankruptcy in light of the
great cost of liability, resulting in the externalization of
that cleanup cost. Ms. Nadeau fears that externalization
of cleanup cost for any incident occurring in New York

would be similarly externalized should additional mea-
sures to prepare for an incident not be taken.

In closing, Ms. Nadeau advocated for a full environ-
mental impact review of the proposed changes and ex-
pansion of oil transfer facilities in the Port of Albany, State
fees to bolster response funds, an examination of liability
issues, and improved staffing at the DEC.

Panelist: Mara Zimmerman, Esq.
American Petroleum Institute

Mara Zimmerman has served as Counsel for the
American Petroleum Institute for three years and focuses
on environmental, energy infrastructure, and energy mar-
kets issues.!® Ms. Zimmerman gave an overview of the
federal preemption issues facing the topic of rail transpor-
tation. She stated that federal preemption is very nar-
rowly constructed in the courts pursuant to the Federal
Railroad Safety Act of 1970. State regulation, therefore,
may occur only where (1) there is no federal regulation on
the issue, (2) the state regulation is tailored to a uniquely
local safety or security hazard, and (3) there is no burden
on interstate commerce. Under the Hazardous Materials
Transportation Act, federal preemption is expressed and
state regulation is subject to a combined dual compliance
test and obstacle test. State regulation has been permit-
ted in relation to shipping documentation, notification of
releases, packaging materials, and fees imposed on trans-
portation in the state, so long as the fees are narrowly
tailored to the transportation cost. Finally, Ms. Zimmer-
man mentioned that the New York State Public Transpor-
tation Safety Board holds powers over the construction,
operation, and abandonment of railroad tracks. There is
little case law regarding the extent of that board’s powers,
although there has been some activity on the topic within
the Second Circuit.

Ms. Zimmerman also discussed the local safety and
security threshold for federal preemption and gave an ex-
ample analogous to several issues faced in New York. She
stated that in a Ninth Circuit decision involving Union
Pacific and the State of California, the court found that the
state could not exercise regulatory powers on the grounds
that transportation was occurring along an ecologically
sensitive river corridor, because there were thousands of
miles of railroad tracks in the United States facing a simi-
lar issue. The exception sought by the State of California
was not, therefore, uniquely local.'”

In closing, Ms. Zimmerman opined that the issues be
addressed through a three-pronged approach: (1) preven-
tion, (2) mitigation, and (3) response. She further sup-
ported a focus on upgrading rail cars used to transport
crude oil.
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Panelist: Darren Suarez
The Business Council of New York State

Darren Suarez is the Director of Government Affairs
at The Business Council and is responsible for advocacy
on energy, environmental, and occupational safety and
health issues.!® Mr. Suarez discussed economic develop-
ment in relation to the use of crude oil as a commodity.
In New York, there has been a gravitational shift in the
transportation of fuel, and Mr. Suarez opined that the
United States will need to allow for the expansion of
transportation or else stand to lose up to 45% of produc-
tion. He stated that there has been an increased demand
for its use both domestically and internationally, result-
ing in increased economic activity for its sale as well as
significant savings in home heating costs in New York.
Thirty-two percent of energy needs are met by petroleum
products, including heating, fuel, and backup generation.
He stated that crude oil transportation makes up 1.4% of
total rail travel.

Mr. Suarez opined that the rail industry boasts a good
history of adapting to changes in transportation needs
and that rail transit is an important industry for New
York. Mr. Suarez concluded that there is a continued need
for the product congruent to the need for expansion in
the industry and regulation, to allow transportation to
continue to grow in a safe manner, as done in the past.

Mr. Suarez agreed that Albany is unique in receiv-
ing such a large volume of trains carrying crude oil. He
advocated that the transportation of crude oil through
Albany supports jobs in refinery and transportation, as
well as lowered home heating costs throughout New York
and the Northeast.

Luncheon Keynote Speaker

Marc Gerstman, Esq.

Executive Deputy Commissioner

New York State Department of Environmental
Conservation

Marc Gerstman opened his remarks by discuss-
ing several current initiatives at the DEC, including an
environmental audit policy, reducing transactional costs,
implementing a LEAN process, and brownfields reform.
Mr. Gerstman spoke about the DEC’s investigation of
crude oil transportation, stating that the DOT-111 cars
are substandard for the intended purpose, which poses a
great issue for New York and the country. He likened the
rail transportation as a virtual pipeline that has altered
the energy climate in the United States. The increase in
production and transportation has helped position the
United States as a top crude oil exporter.

Mr. Gerstman acknowledged that transportation of
crude oil by rail is subject to federal preemption, and that

the DEC has aggressively pursued increased federal pres-
ence on the issue. The DEC has also worked with com-
munity leaders in Albany to address the issue as a local
concern and, although acknowledging that while the Port
of Albany has received hazardous materials for shipment
for the past century, the current volume is unprecedented.
Mr. Gerstman stated a commitment to not allowing an in-
cident to occur in New York. He expressed grave concern
about the incident in Lynchburg, Virginia, which could
have been prevented.

Mr. Gerstman found that the boon of industry has
outpaced regulation, and concluded that there exists
an imminent risk that future negative impacts resulting
from an incident will be externalized. To establish a vi-
able model for addressing the many issues posed by the
transportation of crude oil through New York State, Mr.
Gerstman offered the following report recommendations:

1. Expedite federal rules that would require replace-
ment or retrofitting of DOT-111s.

2. Mandate voluntary railroad safety measures,
brakes, track inspections, new track systems.

3. Partner with the Coast Guard and the Environ-
mental Protection Agency to improve emergency
response preparedness.

4. Expedite response contingency plans and map
Hudson River and Lake Champlain for sensitive
areas (such efforts are currently far behind where
they should be).

5. Understand the types of risks presented for each
type of crude oil being shipped.

6. Update the oil response plan for each type of oil
being transported, in a manner that is informed by
science and research.

7. Establish a civilian planning system in coordina-
tion with the Coast Guard.

8. Address funding cuts to the hazardous spill pro-
gram.

9. Continue to increase rail inspections.
10. Determine how to most effectively deploy assets.

11. Promote synergy between government agencies in
achieving these priorities.

12. Implement training exercises for response pro-

grams.
Endnotes
1. See John Louis Parker and Jillian Kasow, Environmental Legislation

Forum Focuses on NY Oil Transportation, ENVIROSPHERE, June 16,
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10.

11.

12.

13.

14.

2014, at http://nysbar.com/blogs/environmental /2014/06/
environmental_legislation_foru_1.html.

Mr. Schlesinger is a graduate of Albany Law School and served
previously as a Graduate Legislative Fellow at the New York State
Senate. He also serves as attorney-of-counsel to the law firm of
Tooher and Barone.

Mr. Liss previously served as Counsel to Assemblyman Harrinberg
and was Trustee at the Long Island Power Authority during the
decommissioning of the Shoreham Nuclear Power Plant. Mr. Liss
graduated from Antioch School of Law in Washington, D.C.

Julie LeFever and Lynn Helms, Bakken Formation Reserve Estimates,
North Dakota Dep’t of Mineral Resources, July 27, 2006, at

https:/ /www.dmr.nd.gov/ndgs/bakken/newpostings/07272006_
BakkenReserveEstimates.pdf.

Lenny Bernstein, Northern plains site has twice as much oil as
previously thought, Interior says, WAsH. Post, April 30, 2013, at
http:/ /www.washingtonpost.com/national /health-science /
northern-plains-site-has-twice-as-much-oil-as-previously-
thought-interior-says /2013 /04 /30/16e0a436-b1cf-11e2-9a98-
4bel1688d7d84_story.html.

The derailment and explosions occurred at approximately 1:00
A M. and destroyed at least 30 buildings in the town of Lac-
Megantic.

Approximately 15 tanker cars derailed, prompting an hours-long
evacuation of a nearby downtown community.

Paul L. Stancil, DOT-111 Tank Car Design, National Transportation
Safety Board, Office of Railroad, Pipeline and Hazardous Materials
Safety, at http:/ /www.ntsb.gov/news/events/2012/cherry_
valley /presentations/hazardous?%20materials%20board %20
presentation%20508%20completed.pdf.

See Global Companies LLC- Albany Terminal, at http:/ /www.dec.
ny.gov/permits/95623.html.

US Dep't of Transp., Press Release, U.S. DOT Announces
Comprehensive Proposed Rulemaking for the Safe Transportation of
Crude Oil, Flammable Materials, July 23, 2014, at http://www.dot.
gov /briefing-room /us-dot-announces-comprehensive-proposed-
rulemaking-safe-transportation-crude-oil.

N.Y. Exec. Order No. 125 (Jan. 28, 2014), at http://www.governor.
ny.gov/executiveorder/125.

N.Y. State Office of the Governor, Transporting Crude Oil in New
York State: A Review of Incident Prevention and Response Capacity,
April 30, 2014, at http:/ /www.governor.ny.gov/assets/
documents/CrudeOilReport.pdf.

Mr. Gallay is an attorney and educator and has worked on
environmental issues since 1987, when he left private practice

to work for the New York State Attorney General. In 1990, Mr.
Gallay began a ten-year career at the DEC, where he brought
claims against hundreds of corporate and government polluters.
Mr. Gallay subsequently spent a decade in the land conservation
movement before becoming Riverkeeper’s President in 2010.
Mr. Gallay is a graduate of Williams College and Columbia Law
School and has held a number of teaching positions, including

a Visiting Professorship in Environmental Studies at Williams
College.

Ms. Giuda is an attorney at The West Firm, PLLC, in the regulatory
and litigation practice groups, where she advises clients on all
aspects of permitting projects, including environmental review,
zoning, state and federal permits and approvals, as well as
remediation. She represents clients in Article 78 proceedings and
commercial litigation in both New York state and Federal courts.
Ms. Giuda is a member of the Railroads of New York, a trade
organization made up of various regional and national freight rail

operators, and is knowledgeable regarding Federal regulation of
rail safety and transportation issues, as well as federal preemption
issues.

15.  Ms. Nadeau joined Environmental Advocates in 2007. Prior to
joining Environmental Advocates, Ms. Nadeau worked as a
consultant and community organizer for the Onondaga Nation,

a sovereign Native American nation whose homelands lie in
Central New York. Ms. Nadeau has also worked as an organizer,
community outreach director and legislative associate with the
New York Public Interest Research Group, and as an organizer for
the Working Families Party.

16. Ms. Zimmerman, prior to joining API, was the McCormick Legal
Fellow for the Reporters Committee for Freedom of the Press,
where she drafted amicus briefs to the U.S. Supreme Court. Prior
to her fellowship, Ms. Zimmerman practiced environmental
law with the international law firm of Vinson & Elkins. Ms.
Zimmerman holds a law degree from Vanderbilt University Law
School in Nashville, Tennessee, and a Bachelor of Arts degree in
Russian Studies and International Studies from Rhodes College in
Memphis, Tennessee.

17.  See Union Pac. R.R. Co. v. California, 346 F.3d 851 (9th Cir. 2003).

18.  Mr. Suarez came to The Business Council from Hinman Straub
LLC, where he lobbied on behalf of a number of Fortune 500
companies on energy and environment issues. Before that, Mr.
Suarez was the program director for environmental and economic
development for the New York State Senate. Previously, he was a
government affairs representative for the City University of New
York and Cornell University, and worked for the New York State
Department of Labor as a job services representative working
with employers to meet their workforce needs. Mr. Suarez holds a
degree in Political Science from UMass-Dartmouth.

John Louis Parker is an environmental attorney,
advisor, and consultant. Mr. Parker is the Task Force
Coordinator for the Task Force on Water Resources
Management, Rockland County, NY. Currently in
private practice, he was formerly the Regional Attorney
for DEC Region 3, the Lower Hudson Valley-Catskill
Region. Mr. Parker is a co-chair of the Section’s Com-
mittee on Legislation, and was the author of the DEC
Update column in The New York Environmental Lawyer
between 2008 and 2012.

Jillian Kasow is the Director of the Legislative
Commission on Rural Resources in the New York State
Senate and the Chair of the Sustainability Advisory
Committee for the City of Albany. Previously she was
an attorney with Harris Beach PLLC, and an Assistant
Counsel for the NYS Senate Office of the Majority
Counsel/Program. Ms. Kasow is a co-chair of the Sec-
tion’s Committee on Legislation, and is the featured
new member in the Member Profiles column of this
issue of The New York Environmental Lawyer.

A special thanks is in order to participants and
guests and to the Bar Association for hosting the event at
the One Elk Street headquarters, and to the Bar Associa-
tion team that made the event possible.
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The New York Environmental Enforcement Update

2013 Annual Report

Published by the Environmental Law Section of the New York State Bar Association

Written and Compiled by Michael J. Lesser, Esq.
Edited by Samuel J. Capasso lll, Esq.

The NYSBA Environmental Law Section (ELS)
has published an “e-book” entitled “NY Environmental
Enforcement Update 2013 Annual Report.” It is a compila-
tion of the monthly 2013 NY Environmental Enforcement
Update blog entries previously posted in “Envirosphere”
the Section’s blog, and can be down loaded directly from
the ELS website (click on title in the left margin menu) at
http:/ /www.nysba.org/Environmental/ or directly at
http:/ /www.nysba.org/Sections/Environmental /NY_
Environmental_Enforcement_Update_2013_Annual
Report.html.

The theme of the e-book and the underlying monthly
blog is to collate N.Y.S.-based environmental enforcement
information from disparate statewide sources to assist
government attorneys, policy makers, regulators, defense
counsel and the general public in evaluating the impact
and effectiveness of environmental enforcement on en-
vironmental quality, public health and the economy. The
items compiled represent one view of the broad topical
environmental enforcement issues faced by New York’s
environmental practitioners.

The e-book itself consists of monthly chapters divided
by topical entries for different areas of practice. Subject
titles for each monthly chapter include: general New York
enforcement news; state, local and federal civil and crimi-
nal enforcement actions; state and federal administrative
enforcement settlements, decisions and commissioner’s
orders; and, on the lighter side, “Weird News.” A “People
in the News” section is also included to follow the always

changing staff of state, local and federal agencies. While
not comprehensive, the e-book is compiled using approxi-
mately 25 main online sources with primary sources such
as government web sites preferred.

Finally, the e-book is published in a common Adobe
9.0 in pdf format so that it can be downloaded and used
as both a monthly historical chronicle and a searchable
reference work. Accordingly, the content of this e-book
may be accessed in several ways including:

e Chronologically by month;

e By linking within each monthly chapter via the
chapter TAGS; and,

e By key word search (via the Adobe tool bar) within
the text of the document.

Of course, the original hyperlinking within the individual
blog items can still be used to find the original source ma-
terials and additional information (subject to web content
changes).

The e-book was compiled and written by Munici-
pal and Environmental Law Section member Michael ].
Lesser and edited by ELS member Samuel J. Capasso IIL
Michael Lesser is Chair of the Environmental Law Sec-
tion and currently Of Counsel to Sive Paget & Riesel P.C.
He was formerly an Assistant Counsel and enforcement
attorney with the New York State Department of Environ-
mental Conservation.
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New York’s Community Risk and Resiliency Act

Addresses Climate Change

By Gene Kelly

Last fall, Governor Cuomo signed the Community
Risk and Resiliency Act, requiring State agencies to
consider future physical climate risks caused by storm
surges, sea level rise or flooding in certain permitting,
funding and regulatory decisions. The Act requires
advance planning to ensure that the siting and invest-
ment in critical infrastructure is undertaken in a manner
that reflects an awareness of the likely effects of climate
change and resulting major storms—the so-called “new
normal.” Inspired by the catastrophic effects of Tropical
Storms Irene and Lee, and Superstorm Sandy, the Act’s
standards apply to smart growth assessments, siting
of wastewater treatment plants and hazardous waste
transportation, storage and disposal facilities, design and
construction regulations for petroleum and chemical bulk
storage facilities and oil and gas drilling permits, and
properties listed in the state’s Open Space Plan, as well as
other projects.

The Act further directs the Department of Environ-
mental Conservation (DEC) to adopt official projections
for sea level rise by January 1, 2016 and to update the
projections every five years thereafter. The DEC and the
Department of State (DOS) are also directed to prepare
model local laws to help communities incorporate mea-
sures related to physical climate risks into local laws, as
well as provide guidance on the implementation of the
Act, and the use of resiliency measures that utilize natural
resources and natural processes to reduce risk.

The Act injects consideration of climate change
adaptation into the green infrastructure programs admin-
istered by DEC, including the Clean Water and Drinking

Water Revolving Fund programs and the Environmental
Protection Fund. The Act also requires DEC to consider
climate change impacts in the issuance of major permits
covered by the Uniform Procedures Act, which includes
most major environmental permits sought by applicants,
such as Clean Water Act SPDES permits, RCRA treat-
ment, storage and disposal siting permits, and Clean Air
Act permits. The requirement to consider climate adap-
tation would also apply in connection with any fund-
ing or permit decisions that require a review under the
New York State Smart Growth Infrastructure Act, which
applies to a number of state agencies, including DEC,
the New York State Department of Transportation, the
Thruway Authority and the Dormitory Authority of the
State of New York.

To some extent, the studies required by the Act
enshrine an analysis that, in recent years, has already
been undertaken pursuant to existing agency policy or
the requirements of SEQRA. For example, DEC consid-
ers climate change adaptation as part of its funding and
permitting actions, both pursuant to the New York State
Environmental Quality Review Act and pursuant to the
DEC Commissioner’s Policy on Climate Change (CP-49).
Thus, from the perspective of DEC, the Act merely con-
verts an existing agency policy into a mandate required
by statute.

Gene Kelly is senior counsel to Harris Beach PLLC.
He formerly served as the regional director of the New
York State Department of Environmental Conservation
in the eastern region of the state.
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Subsequent Owners of a Former Hazardous Waste
Treatment, Storage, or Disposal Facility Are Not Strictly
Liable to Financially Guarantee Cleanup Under RCRA

By Philip Gitlen and Robert Rosborough

Is the subsequent owner of a formerly permitted
facility for the treatment, storage, or disposal of hazard-
ous wastes! strictly liable for providing financial assur-
ance guaranteeing the ongoing cleanup of the property,
without regard to whether the subsequent owner ever
operated the facility or owned the property during its
operations? That is precisely the issue that faced the New
York courts for the first time in Thompson Corners, LLC v.
New York State Department of Environmental Conservation,? a
case with undoubtedly wide-ranging implications for the
marketability of former industrial sites sorely in need of
redevelopment. Indeed, find strict liability, and potential
purchasers, faced with the onerous requirement to finan-
cially guarantee a cleanup that could cost tens of millions
of dollars without regard to their own fault, would not
look twice at former industrial sites for redevelopment,
leaving local municipalities with abandoned, valueless
properties and no options. Hold, in contrast, that New
York requires financial assurance only from those who
owned or operated a TSD facility while it had an active
permit, and the State could be left to foot the bill if those
entities went bankrupt or were otherwise judgment proof.

Wading through what is undoubtedly a complex set
of statutes and regulations, the Appellate Division, Third
Department rejected the New York State Department of
Environmental Conservation’s® attempt to construe a
number of unrelated regulations together to seek financial
assurance from even the current owners of a former TSD
facility, regardless of how attenuated they were from the
facility’s actual permitted operations. Indeed, subsequent
property owners need not fear, the Court held. Because
New York’s version of the federal Resource Conservation
and Recovery Act (RCRA)* does not expressly provide
for strict liability, DEC cannot impose such a requirement
by mere regulatory construction. Instead, DEC’s remedy
remains to require TSD facility permit holders, or those
responsible parties with which DEC has entered a con-
sent order, to post financial assurance for the cleanup in
the first instance, as provided under the Environmental
Conservation Law and DEC’s regulations.

This article explains the statutory and regulatory
basis underlying the Third Department’s decision in
Thompson Corners, LLC, which properly reads through
the convoluted weave of statutes and regulations govern-
ing who is responsible for financially guaranteeing that
post-closure operations and maintenance of a former TSD
facility are undertaken, and determines that strict liabil-

ity cannot be extended under RCRA to mere subsequent
owners of a former TSD facility solely by virtue of their
ownership.’

. Factual Background

It is well known that during the glory days of New
York’s industrial past, a great number of properties
throughout the State were used for the treatment, stor-
age, or disposal of hazardous wastes in accordance with
the requirements of RCRA. One such property in East
Syracuse was owned by Roth Brothers Smelting Corpora-
tion, at which it operated a metals recycling facility.® In
connection with those operations, Roth obtained a Part
373 permit’ from DEC setting forth its obligations as the
owner and operator of the TSD facility. The facility at
the East Syracuse site operated from 1949 to 1992, when
Roth decided to close its operations.® As a requirement of
closure, DEC required Roth to implement “corrective ac-
tion” to remediate any releases of hazardous wastes that
occurred during its operations and to place the contami-
nated soils in a Corrective Action Management Unit, or
CAMU, which it was required to monitor and maintain
after the closure of the TSD facility.”

As a condition of terminating Roth’s Part 373 permit,
these post-closure obligations, including the requirement
that Roth post financial assurance—a means of financially
guaranteeing the cleanup by providing cash, a bond, a
letter of credit, or insurance to DEC%—to ensure that
the soils in the CAMU were properly monitored and
maintained, were expressly set forth in a consent order
between Roth and DEC.!! Notably, the Roth consent order
stated:

The provisions of this Order shall be
deemed to bind Roth Bros., its successors
and assigns, and, as provided by law,

its officers and directors. Any change in
ownership or corporate status of Roth
Bros. including, but not limited to, any
transfer of assets or real or personal property
shall in no way alter Roth Bros. [sic] respon-
sibilities under this Order....Roth Bros.’s
officers, directors, employees, servants,
and agents shall be instructed to comply
with the relevant provisions of this Order
in the performance of their designated
duties on behalf of Roth Bros.!?
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In connection with the consent order, Roth also re-
corded a declaration of covenants notifying all potential
purchasers of the property of Roth’s obligations under the
consent order, the contaminants for which corrective ac-
tion was necessary, and the CAMU.'? Although DEC and
Roth entered a valid and binding consent order expressly
setting forth Roth’s obligations, DEC failed to enforce the
requirement that Roth, and its successors and assigns,
post the necessary financial assurance.

While corrective action was ongoing at the Roth site,
the property was sold in 1999 to Wabash Aluminum
Alloys, LLC.!* As a part of the sale, Wabash apparently
agreed to assume all of Roth’s obligations under the
consent order, including the requirement to post financial
assurance for the corrective action.!®

Thompson Corners acquired the property from
Wabash in 2005.1¢ Unlike Wabash, however, Thompson
Corners expressly disclaimed any of Wabash’s environ-
mental obligations under the Roth consent order at the
time of its purchase of the property, but instead entered
an access agreement granting Wabash access to the prop-
erty to continue to perform the mandated corrective ac-
tion.!” Metalico Syracuse Realty, Inc. purchased a portion
of the former Roth site from Thompson Corners in April
2006.'® Thompson Corners and Metalico never operated
a permitted TSD facility on the property at issue, never
held a permit under RCRA, and were never required to
hold such a permit.

Realizing that it had not secured financial assurance
for the post-closure cleanup of the former Roth site from
the former permitee (Roth), DEC then demanded that
Wabash, Thompson Corners, and Metalico provide a
financial guarantee for the cleanup, which DEC asserted
would cost approximately $400,000. When each declined
to do so, DEC, in July 2007, commenced an administrative
enforcement proceeding against Thompson Corners, Met-
alico Aluminum Recovery, Inc.—an affiliated company of
Metalico—and Wabash."”

In January 2008, DEC and Wabash entered into a
consent order,?’ in which Wabash admitted that it did not
provide any financial assurance for the former Roth site,
and expressly agreed to provide DEC with the neces-
sary financial assurance for the corrective action at the
property.?! Although this consent order should have
resolved the issue, had DEC decided to enforce it, DEC
inexplicably declined to do so. Instead, DEC pursued the
enforcement proceeding against Thompson Corners and
Metalico on the theory that even current property owners
of a former TSD facility were strictly liable, jointly and
severally, for providing financial assurance. Specifically,
DEC asserted that Thompson Corners and Metalico were
responsible for providing the financial assurance because
(1) they were owners and/or operators of a facility at
which ongoing corrective action was required; (2) they

were “successors and assigns” of Roth and, thus, subject
to the obligations stated in the Roth order on consent; and
(3) they were subject to continuing obligations under the
expired permit for the facility.??

Although an Administrative Law Judge rejected
DEC’s position that Thompson Corners and Metalico
were successors or assigns of Roth, and further found
that the obligations imposed under the facility’s expired
permit were not continuing, the AL] nonetheless con-
cluded that, as owners of a facility implementing correc-
tive action under ECL 71-2727(3), Thompson Corners and
Metalico were jointly and severally liable for providing
financial assurance.?® The AL] reasoned that 6 NYCRR §
373-2.6(1) “requires owners or operators to institute cor-
rective action for all releases of hazardous waste or con-
stituents from any solid waste management unit at the fa-
cility, regardless of the time the waste was placed in such
unit” and, thus, concluded that that subdivision “does
not relieve later owners of the facility from the corrective
action requirements.”?* The ALJ further determined that
Part 373’s financial assurance provisions, although only
applicable when a party is applying for a permit, subject
to a permit, or otherwise subject to an enforceable docu-
ment, apply to all owners or operators of a TSD facility,
whether past, present, or future.?®

In adopting the ALJ’s report as his determination, the
DEC Commissioner determined that Thompson Corners
and Metalico were subject to 6 NYCRR Part 373’s finan-
cial assurance requirements because they were owners
and operators of a solid waste management unit under
6 NYCRR § 373-2.6(a)(1), notwithstanding that Petition-
ers were not seeking a permit to operate a TSD facility or
otherwise subject to a TSD permit or a consent order as
required under 6 NYCRR § 373-2.6.26 The Commissioner
further determined:

In this matter, at least three responsible
parties are liable for providing financial
assurance: Wabash (Connell),... Thomp-
son, and...[Metalico]. If one party provides
the financial assurance, the other two would
not have to provide it. Had Wabash (Connell)
followed through on its obligation to pro-
vide financial assurance under the January
2, 2008, Order on Consent, Thompson and
[Metalico] would not have to provide the
financial assurance. But Wabash (Connell)
did not follow through, therefore con-
tinuing to expose all three to the require-
ment to provide financial assurance.?”

Thompson Corners and Metalico then commenced
a CPLR Article 78 proceeding against DEC to annul the
Commissioner’s decision as contrary to the express terms
of New York’s version of RCRA.%
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Il. Statutory and Regulatory Background

Under article 27, title 9 of the Environmental Conser-
vation Law, the New York Legislature adopted a compre-
hensive legislative scheme governing the “management
of hazardous waste (from its generation, storage, trans-
portation, treatment and disposal) in this state.”?’ As the
Appellate Division recognized, the Legislature’s intent
was to ensure consistency between New York’s statu-
tory hazardous waste management scheme and RCRA’s
federal hazardous waste standards.*

Under RCRA, financial assurance requirements for
corrective action do not run to subsequent owners of a
former TSD facility because the need for financial assur-
ance is determined when an owner or operator of a TSD
facility first seeks a permit. RCRA, thus, mandates “that,
in seeking a permit, an owner or operator of such a hazard-
ous waste facility...provide financial assurance to the EPA
for liability relating to closure, postclosure, or corrective
activities at the facility.”>!

As the federal courts have uniformly recognized,
“RCRA is preventative in nature—‘it attempts to deal
with hazardous waste before it becomes a problem by
establishing minimum federal standards for the genera-
tion, treatment, storage, transportation, and disposal of
hazardous waste, and the permitting of facilities to treat
hazardous waste.””3?

New York’s scheme is consistent. The provision of the
ECL applicable to “[f]inancial requirements for hazard-
ous waste facilities” provides that “[w]ithin eighteen
months after the effective date of this section, the commis-
sioner shall promulgate regulations for hazardous waste
facilities identifying financial requirements to be included
as conditions in hazardous waste facility permits. . .for pre-
closure and post-closure facility monitoring and mainte-
nance.”% To comply with this directive, the Commission-
er promulgated 6 NYCRR § 373-2.6(1), which provides, in
relevant part:

(1) The owner or operator of a facility seeking
a permit for the treatment, storage or dis-
posal of hazardous waste must institute
corrective action as necessary to protect
human health and the environment for
all releases of hazardous waste or constit-
uents from any solid waste management
unit at the facility, regardless of the time
the waste was placed in such unit.

(2) Corrective action will be specified

in the permit in accordance with this
subdivision and section 373-2.19 of this
Subpart. The permit will contain schedules
of compliance for such corrective action
(where such corrective action cannot be
completed prior to issuance of the per-
mit) and assurances of financial responsibil-
ity for completing such corrective action.3*

New York’s scheme for ensuring that a financial
guarantee exists for corrective action thus only applies
when the owner or operator seeks a TSD permit, that is,
when the owner or operator was in some way engaged
with the active operations of the permitted TSD facil-
ity.*® Indeed, there is no express provision under RCRA,
the ECL, or DEC’s regulations that extends liability for
financial assurance to any subsequent purchaser of a
formerly permitted TSD facility merely by virtue of his or
her purchase.

In contrast to the forward-looking liability scheme
under RCRA, the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act may, in certain
circumstances, impose strict liability upon prior and sub-
sequent owners and operators of a contaminated site for the
unremediated releases of hazardous wastes.?® Again, New
York law is consistent. Specifically, ECL § 27-1313(3)(a), a
provision in the State’s Superfund law—the state equiva-
lent to CERCLA—permits DEC to hold a subsequent
property owner liable for cleaning up a state superfund
site, even if the owner acquired the property after hazard-
ous wastes had been released at the property.3” DEC then
adopted conforming regulations, making the subsequent
owner of the property responsible for cleaning up any
significant threat to human health or the environment
resulting from a release of hazardous wastes at such
property—even if the subsequent owner or operator did
not participate in the conduct that resulted in the release
of hazardous wastes.?

lll. The Third Department’s Decision

Notwithstanding the stark legislative distinction
between New York’s Superfund law, which expressly
imposes strict liability on all subsequent property owners,
and article 27, title 9 of the ECL, which does not, DEC,
in Thompson Corners, attempted to construe New York’s
version of RCRA as imposing strict liability for financial
assurance upon all subsequent owners of a formerly
permitted TSD facility, regardless of their fault. The Third
Department, in a stinging rebuke of DEC’s attempt to
correct the perceived inadequacy in RCRA’s statutory and
regulatory scheme by mere interpretation, rejected the
Commissioner’s construction of the law.>’

Specifically, the Third Department held, “our own
analysis of the statutory and regulatory framework leads
us to conclude that neither the ECL nor the regulations
support the Commissioner’s determination that the finan-
cial assurance requirements apply to” subsequent proper-
ty owners merely by virtue of their purchase of a formerly
permitted TSD facility site.*? Beginning with ECL article
27, title 9, the Court noted that each of the obligations set
forth therein “are expressly applicable to owners and op-
erators of a TSD facility,” which under the statutes refers
to those “who were, at some time, actively involved in the
treatment, disposal or storage of hazardous waste, subject
to the permit requirements of 6 NYCRR part 373.”4!
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Indeed, the Court held, “there is nothing in the plain
language of RCRA, the ECL or DEC’s enabling regula-
tions that imposes the financial assurance requirement
on subsequent owners of a former TSD facility that never
had, or were required to have, a TSD permit or were
parties to a corrective action order on the property in
question.”42 Instead, under New York law, the regulatory
requirements to perform corrective action at a former TSD
facility following its closure and provide financial assur-
ance to guarantee that work are “imposed as a condition
of obtaining a permit to operate a TSD facility.”*> Because
there was no dispute that neither Thompson Corners nor
Metalico ever conducted TSD activities at the site or were
required to obtain a Part 373 permit, the Third Depart-
ment concluded that no basis existed to extend the finan-
cial assurance requirements to all subsequent property
owners, regardless of their fault.

Finally, the Third Department held that had the Legis-
lature intended to “impose strict liability to provide finan-
cial assurance, in perpetuity, on all subsequent owners of
property on which a former TSD facility was operated,”
it would have done so expressly, as it did under the New
York Superfund law and in other New York statutes.* In
the absence of express language imposing strict liability
on subsequent property owners under RCRA, the Court
held there was “no legal basis for the Commissioner to
create such a requirement,” even if it would have been
consistent with “the laudatory environmental purposes of
this regulatory scheme.”#®

IV. The Implications of the Third Department’s
Decision

The Third Department’s clear statement that subse-
quent owners of a formerly permitted TSD facility need
not fear strict liability for post-closure corrective action,
including the requirement to provide financial assurance
to guarantee the cleanup, is a win for property owners,
developers, and local municipalities throughout New
York. If subsequent owners of former TSD facilities had
been held strictly liable for financial assurance (and/or
performing corrective action) merely by virtue of their
ownership, it would be tremendously difficult, if not
impossible, for former TSD facilities to be sold. Prospec-
tive purchasers of these properties would be reluctant to
acquire title to, or even enter a lease on, a property where
they would become jointly and severally responsible for
the significant cost of providing financial assurance.

Moreover, many potential purchasers simply could
not obtain the financial assurance required under the DEC
regulations due to cost considerations, further reducing
the number of potential buyers available that could afford
to buy one of these properties (even if they so desired).*
For example, while ongoing monitoring and maintenance
can cost between $10,000 and $15,000 on a yearly basis,
the liability for financial assurance that DEC sought to
imply to Thompson Corners and Metalico would have

required them to post up to 30 years of such costs, i.e.,
between $300,000 and $450,000, in cash at the outset of
their ownership.

The cost of financial assurance, when added to the
significant investments that purchasers would be required
to make to acquire and redevelop a formerly permitted
TSD facility in the first place, would have made sales
of TSD facilities far less likely. Many of these properties
would have sat idle, unable to attract buyers due to the
significant risk of environmental liability that DEC at-
tempted to imply.*” It was this very concern, first arising
due to CERCLA’s oppressive strict liability regime, which
contributed to the rise of urban brownfields in this coun-
try during the 1980s and 1990s.%® Each of these concerns,
although not discussed by the Third Department, was
remedied by the Third Department’s decision rejecting
DEC’s interpretation of New York’s version of RCRA to
imply strict liability on all subsequent purchasers. In-
deed, had the Court held otherwise, and accepted DEC’s
construction, it would have only greatly exacerbated
the brownfield problem that already exists in New York,
contrary to the Legislature’s overarching intent to foster
redevelopment.

Most important, as the Appellate Division noted at
the end of its decision, DEC is not without a remedy to
ensure that corrective action is undertaken at former TSD
facility sites, that financial assurance is provided for that
work, and that any unremediated releases of hazardous
wastes are promptly cleaned up. Section 373-2.6(1) of
the DEC regulations expressly provides that DEC may
require financial assurance from a party seeking a TSD
facility permit from DEC, a party subject to a TSD facility
permit, or a party subject to a consent order with DEC.#
Thus, DEC has multiple opportunities under the current
regulatory scheme to ensure that financial assurance is
provided for corrective action at a former TSD facility
site, whether from the owner or operator of the active
TSD facility when it obtains a permit in the first instance
or at closure of the facility upon execution of a consent
order governing the post-closure corrective action period.
In Thompson Corners, however, DEC inexplicably failed to
pursue the permit holder (Roth), or the party with which
it entered into a consent order (Wabash), but instead went
after the current property owners attempting to impose
liability where it does not otherwise exist under the ECL
and DEC’s regulations.

Additionally, current property owners are still fi-
nancially responsible under the State Superfund law for
releases of hazardous waste on their properties that cause
a significant threat to human health or the environment.>
If such releases of hazardous waste are occurring at a
former TSD facility site, DEC has clear authority under
the law to transfer the property into the State Superfund
program, and through ECL 27-1313 require the current
owners to remediate the site and post financial assurance
in connection therewith.5! Although, as the Third Depart-
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ment held, that is not an option where the former TSD
facility site has already been remediated,*> DEC certainly
is not without a remedy to ensure that the environment is
protected and the State does not have to foot the bill for
the cleanup.

V. Conclusion

In sum, the Third Department’s decision in Thompson
Corners, LLC is a landmark decision for property own-
ers, developers, and local municipalities alike. The mere
purchase of a formerly permitted TSD facility will not
automatically result in strict liability to financially guar-
antee any cleanup that may still be ongoing. The Court’s
opinion is a thoughtful analysis of a complex problem
and, in the end, properly balances the State’s interest in
protecting the environment, the Legislature’s intent to
foster the redevelopment of abandoned former industrial
sites that would otherwise sit idle as a potential threat to
human health and the surrounding area, and subsequent
owners’ desire to avoid strict liability for the failure of
prior owners or operators for a formerly permitted TSD
facility to financially guarantee the cleanup necessitated
as a result of their treatment, storage, or disposal of haz-
ardous wastes.
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New Rochelle: Planning for Climate Change Impacts

By Paola Bettelli

The aim of this article is to discuss the options that
New Rochelle has to reconcile some of its sustainable de-
velopment objectives (e.g., increased population density,
mixed uses, transit-oriented development, and green-
house gas mitigation), with adaptation to climate change.
To do so, the article examines New Rochelle’s existing
Comprehensive Plan, Sustainability Plan, Multi-Hazard
Mitigation Plan, and the Density Bonus Overlay Zone.
Recommendations will then be made to address any gaps
or inconsistencies in these plans and regulations to make
the city of New Rochelle more resilient to climate change
impacts.

Specifically, the issue the paper discusses is whether
the city of New Rochelle can reconcile the objectives of
its Sustainability Plan, including placing 95% of its future
residential growth within walking distance of a commut-
er rail or bus transit stop, with the objectives of its Multi-
Hazard Mitigation Plan and with the overall objective of
increasing its resiliency to climate change impacts.

Part I will discuss the background in terms of New
Rochelle’s City features, the importance of adaptation to
climate change, and the Hyogo Framework of Action on
Disaster Risk Reduction; Part II will discuss how popula-
tion density can have an impact on greenhouse gas emis-
sions. but also increase a community’s vulnerability to
climate change impacts; Part IIl will provide an overview
of New Rochelle’s plans and regulations related to sus-
tainable development and climate change adaptation, in-
cluding the Comprehensive Plan, the Sustainability Plan,
the Mutli-Hazard Mitigation Plan, and the Downtown
Density Bonus (DDB) Overlay Zone; Part IV will iden-
tify and analyze the strengths, gaps, and inconsistencies
in the city’s current plans and regulations to reduce its
vulnerability to climate change impacts and increase its
resilience; Part V will discuss “PlanNYC” and “A Stron-
ger More Resilient New York” as a best practice example
of an integrated approach to sustainable development
that takes into account measures to increase resilience to
climate change impacts. The conclusion will include rec-
ommendations to address any gaps and inconsistencies in
New Rochelle’s current plans and regulations to address
climate change impacts.

. Background

1.  City Features

New Rochelle is a city in Westchester County, New
York, in the southeastern part of the state. It lies on Long
Island Sound. The city lies 2 miles north of the New York
City border (the Bronx). French settlers established the
town in 1688. According to the 2010 Census, the popula-
tion is 77,062.! The population density is 5,822.38 people

per square mile.? The median age of the population is 37
years and the racial make up of the city is 65.2% white,
27.8% Latino, 19.3% African-American, and the remain-
der percentage is of mixed origins.’ In 1999, the City had
initiated a revitalization of its downtown.* Part of down-
town New Rochelle near the Metro North train station
was rebuilt with a $190 million entertainment complex.®
According to the United States Census Bureau’s State and
County May 2013 Quick Facts for New Rochelle, the me-
dian income for a household in the city between 2009 and
2013 was $67,094 per year, and about 12.4% of the popula-
tion lived below the poverty line.

New Rochelle has operated under a council-manager
form of government since 1932.° This means that the gov-
ernment is composed of the Mayor, a City Council and a
City Manager.”

2. The Need to Prepare for Climate Change Impacts

The Intergovernmental Panel on Climate Change
(IPCC) came to the conclusion that “warming of the
climate system is unequivocal, and since the 1950s, many
of the observed changes are unprecedented over decades
or millennia.”® Concentrations of greenhouse gases have
increased and sea level has risen because the atmosphere
and oceans have warmed, causing the snow and ice to
melt.? The IPCC also found that 1983-2012 was likely
the warmest 30-year period of the last 1400 years in the
Northern Hemisphere.!? For the first time in 2012, the
IPCC used more detailed data to demonstrate connec-
tions between climate change and variability of extreme
weather events.!! The IPCC determined that “[a] chang-
ing climate leads to changes in the frequency, intensity,
spatial extent, duration, and timing of extreme weather
and climate events, and can result in unprecedented ex-
treme weather and climate events.”!2

In line with IPCC assessments, the United States is
currently experiencing the threats of climate change. The
year 2012 was the warmest year in the country and the
12 hottest years on record have all come in the last 15
years.!3 In the same year, there were 11 different weather
and climate disaster events with a total of estimated dam-
ages at $110 billion, making it the second-costliest year
on record.'* Communities throughout the United States
are already experiencing a range of climatic changes,
including more frequent and extreme rainfall and flood-
ing, extended wildfire seasons, more frequent and intense
heat waves, increasing ocean temperatures, and rising sea
levels.!® This means that our adaptation to climatic and
atmospheric changes is inevitable and, therefore, there is
growing consensus about the importance of adaptation as
a component of any climate change strategy.!®
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The IPCC calls for a combination of mitigation and
adaptation measures to reduce the high risks of climate
change.!” According to the IPCC, mitigation “includes
strategies to reduce greenhouse gas sources and emis-
sions and enhance greenhouse gas sinks.”!® Mitigation
includes the following measures: improved energy sup-
ply and distribution efficiency, fuel switching from coal to
gas, renewable heat and power (hydropower, solar, wind,
geothermal and bioenergy), more fuel-efficient vehicles
and hybrid vehicles, efficient lighting, more efficient end-
use electrical equipment, improved crop grazing and land
management, afforestation, reforestation, and reduced
deforestation.?”

Historically, the focus, both nationally and interna-
tionally, has been placed on mitigation of green house
gases while adaptation measures to confront the impacts
of climate change had been neglected until fairly recently.
However, the reality is that we need to take adaptation
to climate change seriously. Hurricanes Katrina (August
2006), Irene (August 2011) and Sandy (October 2012) were
stark reminders of the fact that we were not prepared to
confront the loss of lives and livelihoods and the devasta-
tion wrought by extreme weather events such as these.

Adaptation to climate change encompasses a broad
range of measures varying from anticipatory to reactive.
Anticipatory, or proactive, adaptation measures are aimed
at reducing vulnerability and increasing resiliency, and
take place before impacts of climate change are observed
or have occurred.?’ On the other hand, planned, or reac-
tive, adaptation measures are the ones used when the
impacts have already been observed or occurred, such
as responses to and recovery from natural disasters.?!
Examples of anticipatory adaptation measures include the
following: adjustment of planting dates and crop variety,
crop relocation, improved land management, managed
retreat seawalls and storm surge barriers, dune rein-
forcement, land acquisition and creation of marshlands,
heat-health action plans, improved climate sensitive
disease surveillance and control, safe water and sanita-
tion, design standards and planning for roads, rail and
other infrastructure to cope with warming and drainage,
underground cabling for utilities and diversification of
commerce and tourism attractions.?? Disaster manage-
ment, which is a part of anticipatory adaptation, includes
the design and implementation of strategies, policies, and
measures that promote and improve disaster prepared-
ness, response, and recovery practices at different govern-
ment and societal levels.?®

In this regard, the World Conference on Disaster
Reduction, held in 2005 in Hyogo, Japan, adopted the
Framework for Action for 2005-2015: Building the Re-
silience of Nations and Communities to Disasters.?* The
Conference sought “to promote a strategic and systematic
approach to reducing vulnerabilities and risks to haz-
ards.”?® “It underscored the need for, and identified ways,
of building the resilience of nations and communities to

disasters.”?® The United States is a signatory to the Hyogo
Framework of Action and reports on its national actions
through the Subcommittee on Disaster Reduction of the
Oftice of Science and Technological Policy under the Exec-
utive Office of the President of the United States.?”

The Hyogo Framework of Action states that “efforts
to reduce disaster risks must be systematically integrated
into policies, plans and programs for sustainable develop-
ment and poverty reduction.”?® One of the strategic goals
of the Framework is to achieve “more effective integration
of disaster risk considerations into sustainable develop-
ment policies, planning and programming at all levels,
with a special emphasis on disaster prevention, mitiga-
tion, preparedness and vulnerability reduction.”?

The City of New Rochelle is located within the Long
Island Sound Drainage Basin.* “This drainage basin cov-
ers more than 16,000 square miles... It is approximately
110 miles in length and about 21 miles across at its widest
point.”3!

“New Rochelle has approximately 87 miles of storm
drains and 5,471 catch basins.”*? However, “[f]looding is a
serious threat to a significant portion of the New Rochelle
community, as a result of topography, inadequate storm
drainage, or diminished carrying capacity of natural
waterways.”® That is why it is important for the city to
adopt strong measures to reduce its vulnerability to these
hazards.

Presently, local funds are not sufficient
to accomplish planned infrastructure
improvements. Catch basin cleaning
has been scaled back, although basins

in flood-prone areas continue to achieve
attention. Approximately 3,474 acres,

or 56.4% of New Rochelle’s surface,

are estimated to be impermeable. New
Rochelle’s inland water bodies have lost
much of their storage and carrying capac-
ity because of decades of silt deposi-
tion... The total run-off from all of New
Rochelle’s impermeable surfaces in a
one-inch rainstorm is approximately 101
million gallons, with additional run-off
generated by partially permeable sur-
faces.3*

New Rochelle is located within four
watersheds (from west to east: Hutchin-
son River, Burling Brook, Stephenson
Brook and Sheldrake River, as well as

a fifth, Troublesome Brook, now en-
tirely underground which drain to Long
Island Sound). The drainage from New
Rochelle passes through five significant
City-owned lakes or ponds and through
several streams, all in varying states of
distress. Challenges include scouring and
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erosion of stream banks, reduced depth,
storage and carrying capacity resulting
from accumulated silt, pollutants gener-
ated by point and non-point sources,
proliferation of invasive species...and
degraded or poorly maintained freshwa-
ter and marine shorelines.®

Il. Urban Population Density and Climate
Change

The United Nations Population Fund (UNFPA) has
acknowledged that “concentration of urban populations
can increase susceptibility to disasters that are likely to
become more frequent and more intense as a result of
climate change.”% Cities can be seriously affected by the
increase in severity and frequency of storms and many
of the aspects of urban centers can suffer including the
health and well-being of the population, the economy and
the physical and social infrastructure.” While the UNFPA
recognizes that climate change is likely to increase the
number of serious injuries and deaths from disasters in
urban areas, it points out that “there is no automatic link
between increasing urban populations and increasing
disaster risk.”3® This is because the quality of planning,
institutions and infrastructure can be very effective in
mitigating disasters risks in densely populated areas.* In
this regard UNFPA notes:

The fact that disasters often have a dis-
proportionate impact on areas of high
population density does not necessar-
ily imply that density itself is to blame
for increasing vulnerability. Rather, it

is the fact that inadequate institutions
and lack of infrastructure are often also
concentrated in areas where there are
high population densities of low-income
urban residents. In and of itself, reduc-
ing density is not a solution to reducing
vulnerability to climate-change related
disasters.®

As the United Nations Office for Disaster Risk
Reduction points out, disaster risk reduction is about
choices.*! In order for disaster risk reduction strategies
to be effective, they require systematic efforts to analyze
the causes of risks and to reduce the exposure to such
risks.*? Examples of risk reduction are taking measures to
reduce the vulnerability of people and property, plan-
ning adequately, managing land and natural resources
wisely, and improving preparedness and early warning
systems.* In this regard, the World Bank has noted that
paying attention to vulnerability to climate change im-
pacts “will help cities to reap future benefits and impart
greater confidence and economic dynamism to the urban
population.”4*

According to the World Bank “building resilience in
a city requires a systems, or integrated, approach.”*® As

part of this integrated approach, the World Bank recom-
mends, among others: 1) “robust decision making involv-
ing the community”; 2) strengthening key infrastructure,
including water and power supply systems; 3) social
inclusion; 4) urban risk assessments; 5) emergency pre-
paredness; 6) making information about the likelihood of
risks public and 7) “greater adaptive capacity through the
location, design and construction of buildings and critical
infrastructure to withstand climate variability.”46

It follows that an effective disaster risk reduction
strategy requires, first and foremost, good urban plan-
ning. Disaster management in cities needs to be seen as
an integral part of urban planning and management, not
as a separate activity.

Unless proper urban planning and related measures
are taken to reduce vulnerability to climate change risks,
“global urban hazard risk will likely continue to increase
even if hazard probabilities remain constant, because
population exposure likely offsets gradually decreasing
vulnerability that comes with rising incomes.”#” Accord-
ing to the United Nations International Strategy for Di-
saster Reduction (UNISDR), disaster reduction is essential
for achieving sustainable development:

Any effective framework for sustainable
development needs to include clear pre-
scriptions and practical applications of
disaster and climate risk management....
Climate change further reinforces the ur-
gency of adopting integrated approaches
to resilient development.*8

Urban density and climate change considerations are
particularly relevant for New Rochelle considering that
the City is located in Westchester County that

is one of 23 counties within the New
York-Northern New Jersey-Long Island
Metropolitan Statistical Area, which is
the most populous metropolitan area in
the U.S. and the fourth most populous in
the world... It is also a densely populated
urbanized area in the country, with 5,309
persons per square mile.*

New Rochelle is also vulnerable because of its expo-
sure to sea-level rise given the extension of its waterfront
and its location in a catch basin area that gathers several
bodies and sources of freshwater.

lll. New Rochelle’s Planning and Regulatory
Framework

1. Comprehensive Plan

New Rochelle’s Comprehensive Plan was adopted on
July 30, 1996. Given that this plan is 18 years old, a new
one is currently being developed. The 1996 Comprehen-
sive Plan encompasses a set of planning proposals and
potential implementation programs designed to shape
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the physical environment of the city within the context of
redevelopment, revitalization and limited new develop-
ment opportunities.’ The development and redevelop-
ment efforts are centered in the six main focus areas of the
city where it was determined that detailed analyses and
action plans would be developed. The six focus areas of
the plan are:’!

e Downtown

¢ Center City

e Waterfront/Pelham Road

e Fast Main Street/Echo Avenue/West New Rochelle
e Fifth Avenue

Outside of these areas, the plan emphasizes neighbor-
hood preservation of existing residential, commercial,
open space and recreation uses. Perhaps because the plan
dates back to 1996, it does not contain any references to
sustainability. Not surprisingly, it does not contain any
references to climate change either.

The overall goal of the Plan is to

Encourage planned, orderly and attrac-
tive development and redevelopment in
New Rochelle, to make the city an even
more desirable place in which to work,
live, and shop, and by which the city’s
economic base can be strengthened.

The Specific Objectives of the Plan include the follow-
53

ing aspects:
1. Institute land development policies and proce-
dures which secure appropriate development and
redevelopment in those areas where development
should take place;

2. Preserve areas where growth should be restricted;

3. Preserve and enhance the lakes, streams, water-
front, open space, historic sites and other physical
and cultural amenities which make New Rochelle
an attractive community, while eliminating condi-
tions which detract from the quality of life;

4. Preserve sound and stable residential neighbor-
hoods and commercial areas;

5. Maintain the fiscal integrity of the city govern-
ment, expand job opportunities and strengthen the
city’s economic base by encouraging commercial
and industrial development and redevelopment,
where appropriate;

6. Encourage beautification, quality urban design
and attractive environments through site planning
guidelines and controls.

Of all of these specific objectives, the ones most
closely related to adaptation to climate change would be

1 and 2 because, in the face of climate change threats, new
development should take place in risk-free or reduced
risk zones. On the other hand, preserving lakes, streams
and open space could contribute to reducing flooding
risks associated to climate change. However, as they are
currently framed under the Plan, these objectives do little
in terms of achieving environmental sustainability and
reducing climate change related risks. These weaknesses
should be addressed with a greater degree of emphasis in
the Plan that is currently being developed.

2. Sustainability Plan (GreeNR)

On April 22, 2011 the Mayor of New Rochelle pre-
sented the community with GreeNR, New Rochelle’s first
sustainability plan.>* The Plan strives to address challeng-
es such as “resource depletion, climate change, and social
progress.”55 To this end, it contains forty-three initiatives,
each with specific goals and recommendations aimed at
achieving environmental, economic and social progress
during the next twenty years. The Mayor acknowledged
the limitations of the planners’ predictive ability when the
plan was approved, and stated that “GreeNR should not
be viewed as a rigid document, but rather as a framework
for ongoing discussion about how New Rochelle can best
shape a bright future.”>

The Plan recognizes that “[s]ustainability encom-
passes environmental, economic, and social policies
that satisfy short-term needs, without compromising
long-term living standards.”"” It also acknowledges that
human activity is responsible for climate change and
indicates that “any full accounting of costs and benefits
must also tabulate the enormous price of inaction, includ-
ing climate adaptation infrastructure, disaster relief and
mitigation, scarcity-induced conflict and inevitably bigger
bills for fossil fuels.”® According to the plan, “the good
news is that human beings have the tools to address these
challenges.”>

Under GreeNR, the ten big goals to be achieved by
2030 are as follows:

1) [r]educe energy use and greenhouse
gas emissions by at least 20%; 2) [c]ut
non-recycled solid waste generations by
15% and increase recycling rate to 50%;
3) [plreserve natural spaces and restore
inland water bodies; 4) [a]bsorb or retain
25 million gallons of water per storm; 5)
[d]ecrease sewage flow by at least 2
million gallons in peak hours; 6) [b]uild
at least 95% of new housing near mass
transit; 7) [o]pen at least one additional
mile of the shore to the public; 8) [p]lant
at least 10,000 new trees on public prop-
erty; 9) [c]reate a comprehensive walking
and bicycling system; 10) [s]Jubscribe at
least half of all households to the city
website.®
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The overall goal on energy and climate is to “reduce
local energy consumption and greenhouse gas emissions
while transitioning to renewable sources of energy and
adapting to probable climate changes.”®! The specific
goals by 2030 in this area are to:

[a) rleduce annual per capita energy
consumption by at least 20% from
125MMbtus to 100MMbtus®? [; b) rleduce
annual per capita carbon dioxide emis-
sions by at least 20% from 9.0 metric tons
to 7.2 metric tons [; c) rleduce municipal
energy use, GHG emissions, and costs for
lighting by at least 40% and for buildings
by at least 15% [; d) i]ncrease the aver-
age gas mileage of the municipal fleet

by 50% from 10mpg to 15mpg [; e) a]lign
with New York State objectives to obtain
at least 30% of energy from renewable
sources.®

These goals are set within the context of Westchester
County’s Climate Action Plan, which “sets a goal of
reducing greenhouse gas emissions by 80% by 2050 with
an interim target of 20% by 2015.”%* No specific goals on
adaptation to climate change are mentioned under this
area of action. However, there are other action areas in
GreenNR that contribute to enhancing New Rochelle’s
resiliency to climate change impacts. One such action area
relates to ecology, biodiversity and public health.®

The goal under this action area is to “preserve New
Rochelle’s natural beauty, stabilize vulnerable habi-
tats, improve air and water quality, limit or reverse the
incidence of flooding and deforestation, and promote
beneficial lifestyles and practices in order to achieve a
healthy ecosystem, healthy neighborhoods and healthy
families.”® There are several initiatives under this goal
that are particularly relevant to increase New Rochelle’s
resilience to climate change threats, such as floods and
sea-level rise. These initiatives include: 1) “restor[ing] all
of New Rochelle’s estuaries, city-owned lakes and major
streams to an aesthetically pleasing and ecologically
healthy state, while also enhancing their natural flood
control function;”%” 2) “[a]chieve no net loss of land in
substantially natural state on New Rochelle’s mainland...
[and] [r]educe the incidence and severity of flooding by
expanding permeable surface;”® 3) “increase the num-
ber of trees within New Rochelle through preservation
requirements, enhanced maintenance, and an expanded
planting program;”®® 4) “reduce storm water run-off from
a one-inch rain event by 25 million gallons. Achieve no
net run-off from new development and construction.
Achieve a net increase in community-wide permeable
surface of at least 50 acres;””? 5) “[c]reate at least 5 acres of
rain gardens throughout New Rochelle, including at least
50 rain gardens on municipal property. Absorb approxi-
mately 27,000 gallons of water that otherwise would pro-
duce flooding or sanitary system inflow and infiltration,

and also filter pollutants that would otherwise contrib-
ute to non-point source contamination of water bodies”
and;”! 6) “encourage at least 50% of New Rochelle’s single
and two-family homeowners to employ sustainable lawn
and garden care practices.””?

Since one of the greatest safety hazards that New Ro-
chelle confronts as a result of climate change is related to
flooding, any measure directed to reduce this risk can be
considered as a preventive adaptation measure. Several
goals and initiatives to that end are proposed in the Plan,
including reducing runoff from a one-inch rain event by
25 million gallons.

3. New Rochelle’s Multi-Hazard Mitigation Plan
(MHMP)

In 2010 the City of New Rochelle decided to prepare
a Multi-Hazard Mitigation Plan (MHMP).”® The Plan was
prepared in response to the Disaster Mitigation Act of
2000 (DMA 2000).7* “DMA 2000 requires states and local
governments to prepare all hazard mitigation plans in
order to remain eligible to receive pre-disaster mitigation
funds that are made available in the wake of federally-de-
clared disasters.””> DMA 2000 increases hazard mitigation
requirements and requires participating municipalities to
“identify hazards, potential losses and mitigation needs,
goals and strategies.””®

The Federal Emergency Management Agency’s
(FEMA) current regulations only require an evaluation of
natural hazards. Natural hazards are natural events that
threaten lives, property and many other assets.”” Often
natural hazards can be predicted when they tend to occur
repeatedly in the same geographical locations because
they are related to weather patterns or physical character-
istics of an area.”8

The hazards that the MHMP identifies for New
Rochelle are as follows: coastal and severe storms, sever
winter storms, extreme cold, floods, coastal erosion and
earthquakes.”

As required by the DMA 2000, the City
has informed the public about these
efforts and provided opportunities for
public comment and planning process.®
In addition, numerous agencies and
stakeholders were contacted and some
participated as core or support members
to provide input and expertise in the
City’s mitigation planning efforts.’! The
City of New Rochelle intends to incor-
porate hazard mitigation planning as an
integral component of daily government
operations through existing processes
and programs.®?

As stated in MHMP, “[a] key component of a mitiga-
tion plan is the accurate identification of risks posed by a
hazard and the corresponding impacts to the community.
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The process of identifying hazards of concern, profiling
hazard events, and conducting a vulnerability assessment
is a risk assessment.”8% To understand a risk, a commu-
nity has to evaluate its assets and identify which ones

are exposed or are vulnerable to the identified hazards of
concern, in this case, climate change impacts.

The outcomes of the risk assessment, supplemented
by a plan to confront them, “provide[] a basis to review
past mitigation actions, future goals and appropriate
local mitigation actions.”% Therefore, the New Rochelle
Hazard Mitigation Planning Process involves the follow-
ing Phases:

Phase 1: Organize Resources

Phase 2: Assess Risks

Phase 3: Develop a Mitigation Plan

Phase 4: Implement the Plan and Monitor the Process

The following are five overarching mitigation goals
that summarize the hazard reduction outcomes that the
city wants to achieve:

1. Protect Life and Property
2. Increase Public Awareness and Preparedness

3. Enhance Disaster Preparedness, Response and
Recovery

4. Protect the Environment and Natural Resources
5. Promote Partnerships

DMA 2000 requires that Hazard Mitigation Plans
consider socially vulnerable populations. These popula-
tions can be more susceptible to hazard events, based
on a number of factors including their physical ability to
react or respond during a hazard and the location and
construction quality of their housing.® The Plan reported
that “[t]he 2000 Census data also identified 3,944 of 26,235
households as having an annual income of less than
$15,000.” The 2000 U.S. Census data indicates a total of
7,367 persons, 10.5 percent of the total population were
below the poverty level in 1999.”86

Land-use trends can also “significantly impact expo-
sure and vulnerability to various hazards. For example,
significant development in a hazard area increases the
building stock and population exposed to [the risk].”%”
However, the New Rochelle Hazard Mitigation Plan indi-
cates that “[n]o land use trends (residential, commercial,
etc.) have been noted as of this submittal date.”%8

The city participates in the National Flood Insurance
Program (NFIP), which requires the adoption of a FEMA
floodplain mapping and certain minimum construction
standards for building within the floodplain. According
to the MHMP, the city has taken a variety of actions to
control flooding, including the following:

[a]pplying a recreation and open space
zone to 795 acres of land, adopting strin-
gent storm water and pollution control
standards for development to ensure no
net increase in run-off, adopting a tree
ordinance to preserve trees on private
property and to require tree planting

in conjunction with permeable surface
expansion, site-specific capital improve-
ments to relieve flood conditions, and
adoption of a catch basin cleaning pro-
gram that addresses all basins on a 3-year
rotation, with more frequent attention to
catch basins in flood-prone areas.®’

In addition to this:

following extensive community flood-
ing in the Spring of 2007, [New Rochelle]
conducted an extensive investigation of
the most heavily impacted areas and pro-
duced preliminary designs for infrastruc-
ture enhancement in the Halcyon Park
neighborhood and along the Hutchin-
son River.... [The City] has [also] fully
implemented the Phase II storm water
management program as required by the
EPA. The six program requirements for
this Phase II program are: public educa-
tion and outreach, public participation
and involvement, illicit discharge detec-
tion and elimination, construction of site
runoff control, post-construction runoff
control, and reducing pollutant runoff
from municipal operations.”

4. Urban Growth Goals and the Downtown Density
Bonus Overlay Zone

New Rochelle’s GreeNR sustainability goals include
striving “to situate at least 65% of new housing units
within % mile of of the New Rochelle Train Station.”?! It
also strives to locate “at least 95% of new housing units
at locations with convenient, no-car dependent access to
the New Rochelle Train Station, defined as directly on a
bus or jitney route within 750 feet of a bus or jitney bus
stop.”?

Since its Comprehensive Plan of 1996, New Ro-
chelle has sought to reactivate the downtown area and
to provide incentives for commuters who reside in the
city to live there through a Downtown Density Bonus
(DDB) Overlay Zone which was adopted on May16,
2006 through Ordinance No. 110-2006.” In 2007 the City
sought to amend the Overlay Zone “to permit additional
Floor Area Ratio (FAR) and height at certain locations
within the Downtown Business (DB), Downtown Mixed
Use (DMU), and Downtown Mixed Use Urban Renewal
(DMUR) zoning districts within the Central Parking
Area.”?* The initial DDB Overlay Zone permits a total
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height not exceeding 390 feet on qualifying parcels in the
DMU and DMUR.%

The Downtown Density Bonus (DDB) Overlay Zone
seeks to increase the population density in the down-
town area with the purpose of promoting mixed use and
planning for transit oriented development (TOD).% Both
of these aims can also contribute to effectively reducing
emissions of greenhouse gases in New Rochelle by reduc-
ing the use of private vehicles for transport purposes by
residents, commuters and visitors.

Since increased population density tends to increase
the risks associated with climate change impacts, the
question is how can the City of New Rochelle reconcile its
Downtown Density Bonus (DDB) Overlay Zone objec-
tives with its Multi-Hazard Mitigation Plan. While both of
these objectives are desirable, they may seemingly be con-
tradictory in terms of decreasing the city’s vulnerability to
climate change impacts. An updated Comprehensive Plan
integrating all of these objectives in a coherent manner
could be the solution.

IV. Analysis of New Rochelle’s Vulnerability to
Climate Change Impacts

The hazards that the MHMP identifies for New
Rochelle are as follows: coastal and severe storms, severe
winter storms, extreme cold, floods, coastal erosion and
earthquakes.

The new flood zone maps released for Westchester
County by FEMA in January, 2013 show more local areas
with expected flood hazards and more risks for home-
owners and business already battered by Hurricane
Sandy.”” “The maps are called ‘Advisory Base Flood El-
evations’ (ABFEs) and they can be used to help determine
flood insurance rates for property owners.””® The new
flood zone map for New Rochelle shows extensive areas
of the city exposed to flood risks, particularly in the areas
closest to the waterfront.”’

Considering New Rochelle’s high exposure to flood
risks related to weather related events, the city should be
taking aggressive measures to increase its resilience.!®
FEMA has indicated that a number of building standards
and natural barriers can be used to decrease the risks
related to floods, storm surge and sea-level rise.!”! FEMA
has put together a tool kit and a number of examples of
best practices for use by cities that were affected by Hurri-
cane Sandy in New York and New Jersey to increase their
resilience.!”? Adequate urban planning and management
is an effective measure to this end.

1. The Need for a Coherent and Integrated Strategy
to Confront Climate Change Impacts

Currently New Rochelle has a unique opportunity to
achieve greater integration and efficacy of its sustainable
development objectives, including increased resilience to
climate change impacts, through the development and

adoption of an updated version of its Comprehensive
Plan. While New Rochelle currently has very developed
sustainability strategies through its GreeNR Plan and its
Multi-Hazard Mitigation Plan, they are not sufficiently in-
tegrated to ensure a greater degree of coherence between
them and cost-effectiveness in their implementation.
Their integration would also contribute to more cohesive
decision-making processes involving the key stakeholders
for the achievement of both sets of objectives.

2. Strengthening the GreeNR Sustainability Plan for
Increased Resilience to Climate Change Impacts

The GreeNR Sustainability Plan is goal and target-
oriented and identifies specific actions and recommen-
dations to improve New Rochelle’s sustainability in a
wide range of sectors, including biodiversity and natural
resource conservation, energy efficiency, green buildings
and transit-oriented development, to name a few. The
format of the GreeNR is very user-friendly and easy to
understand by any member of the community. It encom-
passes actions in the three pillars of sustainable develop-
ment, namely, the environmental, social and economic
fields.

While the GreeNR mentions adaptation to climate
change as one of its goals under the section relating to
Energy and Climate,'* no specific actions on climate
change adaptation are identified. However, under other
sections of the plan, GreeNR contains actions that can
serve to strengthen New Rochelle’s resilience to climate
change impacts. These actions include the following
aspects: increasing the number of trees through preserva-
tion requirements and incentives, reducing the incidence
and severity of local flooding by controlling storm water
runoff, expanding permeable surface coverage, repairing
existing infrastructure and using new green infrastructure
models.!™ GreeNR also contains strong actions and initia-
tives on flood control and mitigation, one of the climate
change related hazards that are most likely to affect New
Rochelle. For example, Initiative 3.19 on Flood Control
and Mitigation sets the overall goal of reducing storm-
water and runoff from a one-inch rain event by 25 mil-
lion gallons.'® It also sets to achieve a no net runoff from
new development and construction and to achieve a net
increase in community-wide permeable surface of at least
50 acres.!% These flood-control measures are particularly
effective considering that approximately 56 percent of

New Rochelle’s surface is estimated to be impermeable.!?”

All of these initiatives and actions combined are very
effective measures to decrease New Rochelle’s vulner-
ability to climate change impacts. Nonetheless, there are
also goals in the GreeNR which could make New Ro-
chelle more vulnerable to climate change because of the
exposure of a greater number of people to weather related
hazards. For example, under its transit-oriented smart
growth initiative, GreeNR “strive[s] to situate at least
65% of new housing units within 1/2 mile of the New
Rochelle Transit Station [and] strive[s] to situate at least
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95% of new housing units at locations with convenient,
non-car dependent access to the New Rochelle Train
Station.”!% The plan also seeks to “achieve balanced use
patterns in the central business district and transit zone
by fostering additional office and retail development,
including at least 500,000 square feet of new commercial
construction.”1%

The question is whether GreeNR's helpful initia-
tives to mitigate climate change impacts are sufficient to
compensate for the increased exposure to climate-change
related hazards that higher urban density entails. The
answer is a complex one because the degree to which the
foreseeable hazards can be offset by the resiliency mea-
sures is difficult to establish. However, part of the answer
lies in balancing the equation towards safety, which
means that the initiative to increase urban density should
be in the areas least likely to be affected by climate-related
risks, such as those that statistically and historically have
not been affected by flooding.

Aside from zoning the urban density away from
hazard prone areas (i.e., site-location measures), the other
options are to climate-proof highly vulnerable areas to the
greatest extent possible by, for example, by up-grading
the drainage systems, planting roof gardens, avoiding
rain runoff from buildings with green roofs and/or rain-
collection systems, and flood-proofing ground floors and
basements.

One way of increasing New Rochelle’s resilience
to climate change impacts could be through climate-
proofing new buildings and retrofitting old ones under
the LEED or similar green-building standards that could
include enhanced resilience to climate change impacts as
a criterion for certification. However, climate-proofing is
not mentioned in the GreeNR. Also, local site plan regula-
tions, adopted under municipal land use authority, could
routinely require developers of new buildings to flood-
proof the basements and first floors, to limit building in
flood prone areas and to provide vegetative buffers on
their sites.!1% The Sustainable Sites Initiative, which incor-
porates 15 prerequisites for site certification, could also
be used as an incentive for increasing resilience to climate
change in New Rochelle.!!! This could gradually evolve to
neighborhood certification for green standards, including
resilience to climate change impacts.

While there is an initiative on green building stan-
dards that focuses on energy efficiency, GreeNR does not
include any actions specifically addressed to increase
new buildings’ resilience to climate and weather-related
hazards. In this regard, Initiative 1.1 on Green Building
Standards provides that new municipal construction shall
“incorporate sustainable engineering and design ele-
ments, and strive to attain the highest LEED rating that is
economically feasible.”112

This is an area that ought to be strengthened in
GreeNR to include specific climate-proofing objectives,

particularly for neighborhoods that are highly vulner-
able to floods and that are densely populated. Enhanced
climate-proofing measures should be required to obtain
construction and operating permits in densely populated
areas or otherwise high-risk zones. Zoning ordinances can
be adapted to either encourage or mandate green build-
ing. For example, New Rochelle adopted a density bonus
incentive system for developers who comply with LEED
standards.!3

3. New Rochelle’s Multi-Hazard Mitigation Plan

Another component that is useful to increase New
Rochelle’s resilience to climate change impacts is its
Multi-Hazard Mitigation Plan (MHMP), which includes
a risk assessment of the major hazards that the City of
New Rochelle is exposed to and sets out goals to increase
its resilience. The first goal of the MHMP is to protect life
and property. Within this goal there are several objectives
that could be effective to achieve climate-resiliency objec-
tives such as:

Objective 1-3: Encourage the establish-
ment of policies to help ensure the priori-
tization and implementation of mitiga-
tion actions and/or projects designed to
benefit essential facilities, services, and
infrastructure....

Objective 1-5: Better characterize flood/
stormwater hazards events by conduct-
ing additional hazard studies and iden-
tify inadequate storm-water facilities and
poorly drained areas.

Objective 1-6: Develop, maintain,
strengthen and promote enforcement of
ordinances, regulations and other mecha-
nisms that facilitate hazard mitigation.

Objective 1-7: Integrate the recommen-
dations of this plan into existing local
programs.

Objective 1-8: Ensure that development
is done according to modern and appro-
priate standards, including the consider-
ation of natural hazard risk....

Objective 4-1: Protect and preserve envi-
ronmentally sensitive and critical areas
and promote sustainable development
practices.

Objective 4-2: Protect and restore natural
lands and features that serve to mitigate
losses (including wetlands, floodplains,
stream corridors, hillsides and ridge
lines). Such lands should be clearly
mapped and identified for protection.
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Objective 4-3: Continue to preserve, pro-
tect and acquire open space, particularly
high hazard areas. Include hazard consid-
erations into the prioritization schema for
land acquisition.!!*

These resiliency objectives under the MHMP are
valuable but are general in nature because they do not
identify the actions that are necessary to achieve them.
This is an area where the GreenNR and the MHMP could
complement each other because the GreeNR contains
specific actions that could be helpful in meeting MHMP’s
objectives. The following chart exemplifies how MHMP
objectives could be achieved through actions identified in
the GreeNR.

not on the agenda of most municipal governments. The
climate change objectives under PlaNYC are as follows:
1) “[r]educe and track greenhouse gas emissions”; 2)
“[a]ssess vulnerabilities and risks from climate change”;
3) “[i]ncrease the resilience of the city’s built and natural
environments”; 4) “[i]ncrease the city’s preparedness for
extreme climate events and”; 5) “[c]reate resilient commu-
nities through public information and outreach.”1?! Part
of the actions identified to increase the city’s resilience to
extreme climate events include: 1) “[u]pdate regulations
to increase resilience of buildings”; 2) “[w]ork with the
insurance industry to develop strategies to encourage the
use of flood protection of buildings”; 3) “[p]rotect New
York City’s critical infrastructure”; 4) “[i]dentify and
evaluate citywide coastal protective measures”; 5)

Multi-Hazard Mitigation Plan (MHMP) GreeNR

“[i]ntegrate
climate change
projections into

Objectives

Initiatives and Actions

“Objective 1-5: Better characterize flood /storm
water hazards events by conducting additional
hazard studies and identify inadequate storm-
water facilities and poorly drained areas.

Objective 1-6: Develop, maintain, strengthen
and promote enforcement of ordinances, regu-
lations and other mechanisms that facilitate
hazard mitigation.”15

“Objective 1-8: Ensure that development is
done according to modern and appropriate
standards, including the consideration of natu-
ral hazard risk.”116

Initiative 3.19: “Reduc[ing] the incidence and
severity of local flooding by controlling storm
water run-off, expanding permeable surfaces,
repairing existing infrastructure and utilizing
ne green infrastructure models.”!?” Actions:
“[a]ggressively seek grants to fund repair

and upgrade identified deficient storm water
infrastructure[;]...[w]ork with the County and
other municipalities to complete the formation
of a regional storm water management district
[; e]xamine the local building and zoning codes
with the goal of removing potential impedi-
ments to and creating incentives and/or re-
quirements for the use of permeable surfaces,”
etc...!18

Despite their obvious complementarities, the GreeNR
and the MHMP do not cross-reference each other, except
for a few exceptions. The integration between the two
could be achieved through the updated version of the
Comprehensive Plan. Greater integration between the
two plans would be a cost-effective means of achieving
both sustainable development and disaster reduction
objectives and of involving the same set of institutions,
actors and stakeholders in the decision-making processes.

V. Best Practice Example: An Integrated

Approach to Sustainable Development That
Also Takes into Account Resilience to Climate

Change Impacts

emergency man-
agement and pre-
paredness” and;

6) “[w]ork with
communities to
increase their cli-
mate resilience.”1%2

Despite the
measures that
were adopted in
2007 to enhance
New York City’s
resilience to
climate change im-
pacts, Hurricane
Sandy revealed
that they had been

insufficient. Sandy’s magnitude and its effects on so many
parts led the city to take a bolder approach. That is why
in 2013, the city adopted a much more detailed sub-plan
under PlaNYC to prepare the city for climate change im-
pacts entitled “PlaNYC: A Stronger More Resilient New
York.”12 The plan’s overall objective is to “provide addi-
tional protection for New York’s infrastructure, buildings,
and communities from the impacts of climate change.
With this in mind, “many vulnerable neighborhoods will
sit behind an array of coastal defenses,” waves will “be

77124

weakened by offshore breakwaters or wetlands,” and in

protections.”12°

An excellent example of the integration of sustain-

able development objectives with increased resilience
to climate change impacts is PlaNYC.!'? Released in
2007, PlaNYC was an unprecedented effort to prepare
the city for increased population density, strengthen the
city’s economy and enhance the quality of life for NYC
residents.!?’ At the time, combating climate change was

physical characteristics.

some areas “permanent and temporary floodwalls will
hold back rising waters, and storm surge will meet raised
and reinforced bulkheads, tide gates, and other coastal

The resiliency plan for New York City is fully inte-
grated into the wider PlaNYC objectives and completely
consistent with them. This is a model that ought to be
followed by cities across the United States, including New
Rochelle, which shares many of New York City’s geo-
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Conclusions and Recommendations

New Rochelle has a very well developed Sustain-
ability Plan and a Multi-Hazard Mitigation Plan. This is
more than most communities have to prepare themselves
for the challenges posed by a growing population and
increased exposure to weather-related risks. Nonethe-
less, there are aspects that could be strengthened and
improved. Considering New Rochelle’s vulnerability to
climate change impacts, one of its clearly defined plan-
ning objectives should be to increase its resilience to these
risks. To do so, the Sustainability Plan (GreeNR) should
be better integrated with the Multi-Hazard Mitigation
Plan (MHMP); both could be linked through the Compre-
hensive Plan that the city is in the process of updating.
This is an opportunity that should not be missed because
integrating these sets of objectives into a coherent urban
planning framework is likely to increase their overall ef-
fectiveness and cost-efficiency.

Specifically, the updated Comprehensive Plan should
include climate change adaptation as one of its clearly
defined goals and should link the objectives under the
MHMP and the initiatives under the GreeNR to that end.
Climate change adaptation actions should be identified
more specifically within the GreeNR and land use trends
and projections should be included in the MHMP to as-
sess future climate-related risks in areas where an in-
crease of population density is projected, and plan accord-
ingly by adopting climate-resilient measures. PlaNYC is a
useful model to follow to this end. All of this is consistent
with the recommendations of the Hyogo International
Framework for Disaster Risk Reduction, which has as one
of its strategic goals “to achieve more effective integration
of disaster risk considerations into sustainable develop-
ment policies, planning and programming at all levels
with special emphasis on disaster prevention, mitigation,
preparedness and vulnerability reduction.”!2¢

Disasters are often the consequence of poor urban
planning and management. The following recommenda-
tions are particularly important to reduce New Rochelle’s
risks and to increase its resilience to climate change
impacts: 1) updating urban risk assessments related
to climate change; 2) making the information about
the likelihood of risks public; 3) enhancing emergency
preparedness measures; 4) hazard-proofing new build-
ings and urban infrastructure as a standard procedure; 5)
maintaining infrastructure for provision of basic services
during emergency situations; 6) using land use manage-
ment techniques, such as zoning, to prevent settlement
or re-building in the most hazardous areas; 7) ongoing
sharing of information and decision-making that involves
interested stakeholders and the community at large; and
8) protection of key ecosystems and resources as natural
buffers against climate change impacts.'?’

Increasing New Rochelle’s resilience to climate
change impacts is bound to reap many sustainable de-

velopment benefits and is likely to save lives and costs in
the future. Considering its exposure and vulnerability to
floods and sea-level rise, planning and allocating suf-
ficient resources to reduce New Rochelle’s exposure to
climate change impacts should be a priority for the city.
This is one of the lessons from Hurricane Sandy.

In terms of future urban planning and land use
trends, New Rochelle should aim to develop in areas
which are less likely to be affected by climate change
impacts, and should strive to strengthen its resilience in
the more vulnerable areas, such as the ones historically af-
fected by floods and those with a high population density.

In conclusion, good urban planning is the key to
achieving a balanced combination of seemingly diver-
gent objectives such as increased population density and
enhanced resilience to climate change impacts. It is also
the best way of achieving both sets of climate change
objectives: mitigation and adaptation. The city of New
Rochelle could set an example for other cities to become
not only sustainable communities but also more climate
change resilient ones.

Endnotes

1. New Rochelle, New York, U.S. CENSUS BUREAU, http:/ /quickfacts.
census.gov/qfd/states/36/3650617 html (last updated July 8,
2014).

2. New Rochelle, NY Population and Races, USA.Cowm, http://
www.usa.com/new-rochelle-ny-population-and-races.
htm#PopulationDensity (last visited November 4, 2014).

U.S. CENSUS BUREAU, supra note 1.

New Rochelle, New York, CENTURY 21, http:/ /century2Ilmarciano.
com/newrochelleny.htm (last visited Nov. 4, 2014).

Id.

6. See City of New Rochelle FAQs, available at http:/ /www.
newrochelleny.com/index.aspx?nid=123.

See id.

LisA V. ALEXANDER ET AL., INTERGOVERNMENTAL PANEL ON CLIMATE
CHANGE, SUMMARY FOR POLICYMAKERS: IPCC FIFTH ASSESSMENT 4
(2013), available at https:/ /www.ipcc.ch/pdf/assessment-report/
ar5/wgl/WG1AR5_SPM_FINAL.pdf.

9. Id.
10. Id. ath.
11.  Seeid. at 15.

12.  Christopher B. Field et al., Managing the Risks of Extreme Events
and Disasters to Advance Climate Change Adaptation 7 (2012),
available at https:/ /www.ipcc.ch/pdf/special-reports/srex/SREX_
Full_Report.pdf.

13.  EXEC. OFFICE OF THE PRESIDENT, THE PRESIDENT’S CLIMATE
ACTION PLAN 4 (2013), available at http:/ /www.whitehouse.gov/
sites/default/files/image/president27sclimateactionplan.pdf.

14. Id.

15.  INTERAGENCY CLIMATE CHANGE ADAPTATION TASK FORCE, FEDERAL
ACTIONS FOR A CLIMATE RESILIENT NATION 2 (2011), available at
http:/ /www.whitehouse.gov /sites/default/files /microsites/
ceq/2011_adaptation_progress_report.pdf.

16.  See SIMON K. ALLEN ET AL., INTERGOVERNMENTAL PANEL ON CLIMATE
CHANGE, MANAGING THE RISKS OF EXTREME EVENTS AND DISASTERS

NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1 51



TO ADVANCE CLIMATE ADAPTATION: SUMMARY FOR POLICY MAKERS 44, THE WORLD BANK, CITIES AND CLIMATE CHANGE: AN URGENT
2 (2012), available at http:/ /www.ipcc-wg2.gov/SREX/images/ AGENDA, V (2010), available at http:/ /web.worldbank.org/
uploads/SREX-SPMbrochure_FINAL.pdf. WBSITE/EXTERNAL/TOPICS/EXTURBANDEVELOPMENT/

17, 1d EXTUWM/0,,contentMDK:22781089~pagePK:210058~piPK:210062

’ ’ ~theSitePK:341511,00.html.

18.  See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, FOURTH 4 4 at1

ASSESSMENT REPORT WORKING GROUP II: IMPACTS, ADAPTATION AND 5. -at10.

VULNERABILITY 878 (2007), available at https:/ /www.ipcc.ch/pdf/ 46. Id. at 10-11.

glossary/ar4-wg2.pdf [hereinafter [PCC FOURTH ASSESSMENT 47.  See Somik V. Lall & Uwe Diechman, World Bank Research Papers,
REPORT]. Density and Disasters: Economics of Urban Hazard Risk 3 (2010),

19.  INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Climate Change available at http:/ /econ.worldbank.org/external /default/main?pa
2007 Synthesis Report: Adaptation and Mitigation Options, https:/ / gePK=64165259&piPK=64165421&theSitePK=469382&menuPK=64
www.ipcc.ch/publications_and_data/ar4/syr/en/spms4.html 216926&entityID=000158349_20091229205549.

(last visited Nov. 4, 2014). 48.  UNITED NATIONS INTERNATIONAL STRATEGY FOR DISASTER REDUCTION,

20. IPCC FOURTH ASSESSMENT REPORT at 869. DISASTER R1sKk REDUCTION IN THE AMERICAS 2011 28 (2011), available at

. I http:/ /www.unisdr.org/files /32235_informefinavweb.pdf.

22.  INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, supra note 18. 49.  MULTI-HAZARD MITIGATION PLAN, 4-11 (,2010)’ available at http://

www.newrochelleny.com/DocumentView.aspx?DID=708.

23. Id.

50. City oOF NEW ROCHELLE, COMPREHENSIVE PLAN (1996), available at

24. WORLD CONFERENCE ON DISASTER REDUCTION, UNITED http:/ /www.newrochelletalk.com/ files/ REVISED%20COMP %20
NATIONS, HYOGO FRAMEWORK OF ACTION 2005-2015 1 PLAN.pdf.

(2005), available at http:/ /www.unisdr.org/files /1037_ 51 Id atl-l
hyogoframeworkforactionenglish.pdf [hereinafter HyoGo ’ -atld.
FRAMEWORK OF ACTION]. 52.  Id. at III-2.

25. Id. 53. Id.atIII-2, I1I-3.

26. Id. 54.  GREENR, supra note 33.

27.  See United States of America, UNITED NATIONS OFFICE FOR DISASTER 55. Id. at5.

Risk REDUCTION, http://www.unisdr.org/partners/countries/ 56, 1d
usa (last visited Nov. 4, 2014); see generally Subcommittee T
on Disaster Reduction, Grand Challenges for Disaster 57. Id.at7.
Reduction (2005), available at http:/ /www.sdr.gov/docs/ 58.  Id.
SDRGrandChallengesforDisasterReduction.pdf. 59 1

28.  HYOGO FRAMEWORK OF ACTION, at 1. ' '

60. Id.at1l.

29. Id.at3.

61. Id. at12.

30. City OF NEW ROCHELLE, MULTI-HAZARD MITIGATION PLAN, ) L Y .

4-5(2010), available at http:/ /www.newrochelleny.com/ 62. Accqrdmg tF) the Energy Dictionary, “A BTU is the amountlof heat

DocumentView.aspx?DID=708 [hereinafter “MULTI-HAZARD req.ulred to increase the temperature of a pint of wgter.(whlch

MITIGATION PLAN"]. weighs exactly 16 ounces) by one degrge Fahrenheit. Since BTUs
are measurements of energy consumption, they can be converted

31 Id. directly to kilowatt-hours (3412 BTUs = 1 kWh) or joules (1 BTU

32. City oF NEwW ROCHELLE, GREENR: THE NEW ROCHELLE =1,055.06 joules).” “MBTU stands for one million BTUS, which
SUSTAINABILITY PLAN 2010-2030, 66 (2011), available at http:/ / can also be expressed as one decatherm (10 therms). MBTU is
www.newrochelleny.com/DocumentCenter /Home/ View /2054 occasionally used as a standard unit of measurement for natural
[hereinafter “GREENR”]. gas and provides a convenient basis for comparing the energy

B 1d content of various grades of natural gas and other fuels. One

: ’ cubic foot of natural gas produces approximately 1,000 BTUs, so
34. Id. 1,000 cu.ft. of gas is comparable to 1 MBTU. MBTU is occasionally
35.  Id. at 60 expressed as MMBTU, which is intended to represent a thousand

' ’ ' ' ' thousand BTUs,” available at: http:/ /www.energyvortex.com/

36. See David Dodman, Urban Density and Climate Change, United energydictionary /british_thermal_unit_(btu)__mbtu__mmbtu.

Nations Population Fund (UNFPA): Analytic Review of the html.
Interaction between Urban Growth Trends and Environmental 3 I
Changes, 11 (2009), available at https:/ /www.unfpa.org/webdav/ : ’
site/global/users/schensul/public/CCPD/papers/Dodman%?20 64. Id. at23.

Paper.pdf. 65. Id. at 60-72.

87. Id. 66. Id. at 14, 59 (emphasis added) (Action Plan—Part 3: Ecology,

38. Id. Biodiversity and Public Health).

39. Id.at12. 67. Id. at 60. (Initiative 3.16: Sound, Lake and Stream Water Quality).

40. Id. 68. Id. at 62. (Initiative 3.17: Habitat and Open Space Preservation).

41.  See The United Nations Office for Disaster Risk Reduction, What is 69. Id. at 64 (Initiative 3.18: Urban Forestry).

Disaster Risk Reduction?, UNISDR.ORG, http:/ /www.unisdr.org/who- e P
70. Id. at 66 (Initiat .19: Flood trol and Mitigation).
we-are/what-is-drr (last visited Nov. 3, 2014). 0 at 66 (Initiative 3.19: Flood Control and Mitigation)
. 71.  Id. at 68 (Initiative 3.20: Rain Gardens).

42, Seeid.

B 1 72.  Id. at 70 (Intiative 3.21: Green Lawn and Garden Care).

' ' 73.  MULTI-HAZARD MITIGATION PLAN, supra note 49.

52 NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1



74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.

94.
95.
96.
97.

98.
99.

100.

101.

102.

103.
104.
105.
106.
107.

Disaster Mitigation Act of 2000, 42 U.S.C. 5121 (2000).
MULTI-HAZARD MITIGATION PLAN, at ES-1.
Id.

Id. at ES-2.

Id.

Id. at ES-3.

Id.

Id.

Id.

Id.

Id. at ES-4.

Id. at 4-14.

Id.

Id. at 4-21.

Id.

Id. at 6-1.

Id. at 6-1-2.

GREENR, supra note 32, at 75.

Id.

DOWNTOWN DENSITY BONUS DRAFT SUPPLEMENTAL GENERIC
ENVIRONMENTAL IMPACT STATEMENT, CITY OF NEW ROCHELLE (2007),
available at http:/ /www.newrochelleny.com/DocumentView.
aspx?DID=270.

Id. at 1-1.
Id.
Id. at 1-2.

See Joyce Newman, New Flood Zone Map Shows More Westchester
Areas, THELoOOP BLOG (Jan. 30, 2013), http:/ /theloopny.com/blog/
news/new-flood-zone-map-shows-more-westchester-areas.

Id.

The flood zone map for New Rochelle can be viewed at: http://
www.region2coastal.com/bestdata; and at: http:/ /fema.maps.
arcgis.com/home/webmap /viewer.html?webmap=2f0a884bfb434
d76af8c15c26541a545.

See New Rochelle Flooding—3, YOUTUBE (Apr. 15, 2007), https://
www.youtube.com/watch?v=StSmP6ZM-94.

See FEMA Flood Hazard Data for New Jersey and New York, FEMA
REGION II, http:/ /www.region2coastal.com/bestdata.

See Mitigation Best Practice Portfolio, FEMA (Sep. 22, 2014), http://
www.fema.gov/mitigation-best-practices-portfolio.

GREENR, supra note 32.
Id. at 14.

Id. at 66.

Id.

Id.

108. Id. at 80.
109. Id.

110. See John R. Nolon & Patricia E. Salkin, Land Use and Sustainable
Development Law, Cases and Materials 953 (American Casebook
Series 8th ed. 2008).

111. Id.

112. GREENR, supra note 32, at 24.

113. City of New Rochelle, N.Y. Code § 331-154 (2007).

114. MuULTI-HAZARD MITIGATION PLAN, supra note 49, at 6-4—6-5.

115. Id. at 6-4.

116. Id.

117. GreeNR, SUPRA NOTE 32, AT 66.

118. Id. at 67.

119. New York City, PlaNYC (Apr. 2011), http:/ /nytelecom.vo.llnwd.

net/o015/agencies/planyc2030/pdf/planyc_2011_planyc_full
report.pdf.

120. Id. at12.
121. Id. at 148.
122. Id. at 151.

123. Michael Bloomberg, PLANYC: A STRONGER MORE RESILIENT NEW
YORK, available at http:/ /www.nyc.gov/html/sirr/html/report/
report.shtml.

124. Id., foreword from the Mayor.

125. Id.

126. HYOGO FRAMEWORK OF ACTION, supra note 24, at 3.

127. See Somik V. Lall & Uwe Diechman, supra note 47, at 2.

Paola Bettelli is a sustainable development profes-
sional with extensive experience with climate change
issues. She headed the Climate Change Office of the
government of Colombia and designed policies to
achieve national climate change objectives on mitiga-
tion and adaptation. With support from the United Na-
tions, she spearheaded the design of a national plan on
adaptation to climate change, the first of its kind at the
time in Latin America. She was a lead negotiator for the
Colombian government at meetings of the Conference
of the Parties of the UNFCCC, with a focus on adapta-
tion issues. Ms. Bettelli worked for the United Nations
Regional Commissions where she actively participated
in task forces led by the UN Secretary-General on cli-
mate change issues and the Millennium Development
Goals. Ms. Bettelli was admitted to the New York Bar in
2002. She was trained as an attorney in Colombia, South
America, holds an LLM from Fordham Law School, and
is currently pursuing a JD degree at Pace Law School.

NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1 53



Environmental Accidents: Prevention, Preparedness and
Response: The Regulatory Landscape

By Walter Mugdan

Two terrible disasters, less than three months apart
in 2013, underscored the potential for tragedy that is
embodied in our modern industrial age, dependent as
we are on fossil fuels and complex and often dangerous
chemicals. The West, Texas fertilizer factory explosion and
the Lac-Mégantic, Canada oil train explosion both caused
terrible loss of life and destruction of property. They also
emphasized the importance of prevention, preparedness
and well informed response with respect to accidents in
the chemical and oil production, transportation and stor-
age industries. A Presidential Executive Order issued in
July, 2013 charged federal agencies to better coordinate
their efforts and improve their capabilities, in partnership
with state, tribal and local governments, first responders,
industry, and the communities that are at risk from envi-
ronmental accidents. This article provides a brief sum-
mary and review of governmental authorities (primarily
at the federal level) in the field of chemical and oil safety,
and actions to date under the Executive Order.

The West, Texas and Lac-Mégantic, Canada
Disasters

On April 17, 2013, an explosion occurred at the West
Fertilizer Company facility in West, Texas. The explosion
occurred while the local fire department was responding
to an industrial fire at the facility. The explosion killed 15
individuals—11 of them firefighters—and injured over
200 others; more than 150 buildings were damaged or de-
stroyed. Although the cause of the initial fire has not been
determined, the cause of the explosion is certain: ammo-
nium nitrate. This chemical is widely used as a fertilizer,
but is also used as an explosive.!

On July 6, 2013, a 74-tank car train carrying Bakken
crude oil through Quebec, Canada was parked for the
night while its crew rested. (The oil is named for the geo-
logic formation from which it is extracted.) A fire occurred
in one of the locomotives of the parked train. Either the
fire affected the brakes, or the brakes were not properly
set in the first place. The unattended train later rolled
seven miles downhill until derailing in the middle of the
small town of Lac-Mégantic. Some 47 people were killed
and many more injured; 30 buildings (essentially half
the downtown) were destroyed, and 115 businesses were
destroyed or displaced.

Incidents such as these are tragic reminders that han-
dling and storing oil and chemicals present serious risks.
Fuels and chemicals, and the facilities that manufacture,
store, distribute and use them, are essential to our econo-
my. But because accidents involving these materials can
cause such extraordinary damage, their prevention must

become a high priority for society. And because of the
very high risks to firefighters and other first responders,
preparation and proper training for emergency response
are also critically important.

The West, Texas tragedy underscored certain systemic
weaknesses in the nation’s chemical risk management
structure. Rafael Moure-Eraso, Chair of the U.S. Chemi-
cal Safety Board that investigated the West, Texas fertil-
izer plant blast, said the explosion “should never have
occurred.”? The Board's investigation concluded that
the incident was “preventable,” blaming the company,
government regulators and other authorities.> Among the
potentially contributing issues identified by the Board are:

¢ lack of hazard awareness among first responders
called to the scene of an unfolding chemical acci-
dent;

e shortfalls in first responder training in management
of chemical events;

* weakness in regulatory enforcement, including
several federal agencies as well as state and local
authorities;

e lack of coordination among various regulatory
agencies having jurisdiction over chemical facilities
and users;

* gaps in regulatory authority (e.g., types of facilities
that have been given exemptions from regulatory
oversight based on factors not affecting their risk);
and

* lack of an “all hazards” requirement clearly set
forth in regulation.

The West Fertilizer Company was subject to federal
regulation, and was also under the jurisdiction of the
State of Texas and the local county, but it is not clear how
much either local firefighters or the community at large
genuinely understood the dangers that an industrial
fire there might pose. Originally the plant was situated
among farms, well outside the developed community
of West. But over the past two decades West grew to-
wards and eventually came to enclose the facility within
its built-up area. In fact, the town located its three new
schools within a few hundred yards of company property,
and an elder care facility was also built a short distance
away. The initial fire at the facility caused the detonation
of several tons of ammonium nitrate. The resultant pres-
sure wave killed many of the firefighters and emergency
medical service personnel who had responded to the fire,
as well as several persons off-site. Hundreds of homes
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were damaged; two of the nearby schools were destroyed,
and the third was severely damaged; and the elder care
facility was destroyed.

The Bakken crude oil carried by the train that de-
stroyed Lac-Mégantic comes from a formation centered
under North Dakota and the Canadian provinces of
Saskatchewan and Manitoba. It is the source of a major
North American oil production boom, with recoverable
quantities estimated at anywhere from two to twenty-four
billion barrels. Modern drilling techniques (horizontal
drilling and hydraulic fracturing) have enabled economi-
cally viable extraction of this oil. Production has out-
stripped the capacity of existing pipelines to move it to
market, so large amounts are being moved by rail. Almost
234,000 carloads of crude oil traveled on U.S. railways
in 2012, with an estimated 400,000 carloads in 2013—a
40-fold increase from 2008.* Bakken crude has a vapor
pressure almost three times greater than Louisiana crude
oil, and thus presents a greater explosion risk.> Most of
the tank cars carrying this material today only meet what
are by now outdated U.S. Department of Transportation
(DOT) standards.®

Executive Order 13650—Improving Chemical
Facility Safety and Security

The federal government has developed and imple-
mented numerous programs aimed at reducing the safety
risks and security risks associated with oil and hazardous
chemicals, but tragedies like those in West and Lac-Mé-
gantic have revealed regulatory gaps and deficiencies in
prevention, preparedness and coordination. On August
1, 2013 President Obama issued Executive Order 13650,
charging various federal agencies to implement improve-
ments in the arena of chemical facility safety and secu-
rity.” The EO directed federal departments and agencies
to—

e improve operational coordination with, and sup-
port to, state and local partners;

¢ enhance federal agency coordination and informa-
tion sharing;

* modernize policies, regulations, and standards; and
¢ work with stakeholders to identify best practices.

A senior level, interagency Chemical Facility Safety
and Security Working Group was established, which
was co-chaired by the Department of Homeland Security
(DHS), the Occupational Safety and Health Administra-
tion (OSHA) and the Environmental Protection Agency
(EPA).% The Departments of Justice (DOJ), Transportation
(DOT) and Agriculture (USDA) are Working Group mem-
bers; and the group consults with other federal offices
as necessary. The group was tasked with developing a
plan to improve coordination with state, local and tribal
government partners in order to improve chemical facility
safety.

The EO also directed that a pilot program be imple-
mented to validate best practices and test innovative
methods for collaboration. This pilot was to be aimed at
leveraging the diversity of experience, capability and per-
spective among a range of federal, state and local agen-
cies as well as local responders.

The ECRM2 Pilot Project

Federal Region 2 was selected to carry out the pilot
project. This region includes New York and New Jersey,
which were the focus of the pilot effort. The pilot—known
as the Effective Chemical Risk Management Project, Fed-
eral Region 2, or “TECRM2”—helped to identify the best
ways to improve our national management of chemical
risk, and where resources should be targeted in order to
achieve the best results. Though focused on practices in
Region 2, the intent of the pilot was to identify improve-
ments and practices that would have value to other
regions nationally.

A major objective for the ECRM2 project was to
enhance coordination regarding chemical facility safety
and security. The project developed and deployed best
practices, and innovated and tested new methods for
interagency collaboration, integrating federal and state
assets where appropriate. The pilot identified innovative
approaches to collecting, storing and using facility infor-
mation; it included coordinated inspection planning, joint
inspections, and stakeholder engagement.

For administrative purposes ECRM2 was established
as a subcommittee under the Region 2 Regional Response
Team (RRT), which is itself organized under the National
Response Team and is authorized and governed by the
National Contingency Plan (NCP, 40 CER Part 300). The
ECRM2 includes representatives from RRT member agen-
cies, as well as ad hoc members from outside the existing
RRT organization. To sustain the pilot project efforts over
the long term, the regulatory agencies comprising the
pilot subcommittee were made members of the Region 2
RRT.

The ECRM2 team considered questions such as: What
steps can be taken to provide better inspection coverage
at the highest risk facilities? How can agencies better co-
ordinate their inspections at these facilities? What mecha-
nisms can be established to ensure sharing of inspection
schedules and results? Are joint inspections feasible and
would they add value? What are the challenges of or
drawbacks to joint inspections? What training is required
prior to undertaking a joint inspection, and how would it
be organized and conducted? And so on.

The team developed and has begun implementing
some 16 Standard Operating Procedures (SOP) for a uni-
fied federal, state, tribal, and local approach for identify-
ing, communicating, and responding to risks at chemical
facilities. Among other things, the team identified ways
to ensure that state Homeland Security Advisors, State

NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1 55



Emergency Response Commissions (SERCs), Local Emer-
gency Planning Committees (LEPCs), state regulators and
first responders have ready access to key information in

a format that is useful to identify and respond to risks in
chemical facilities.

Project emphasis was on identifying sustainable,
structural changes, especially pertaining to technologi-
cal improvements in the sharing of information with
responders (e.g., through smart phone “apps”). In some
cases, information issues are fundamental (e.g., informa-
tion about rail cars in communities and the contents of
those cars, or contents of pipelines transiting communi-
ties), while in other cases concerns may center on how
information is made available (e.g., available information
such as Tier II Reports® or Chemical Inventories may not
be “user friendly” or understandable to firefighters).

The Regulatory Tapestry and the Bureaucratic
Alphabet Soup

The United States does not have an “all hazards”
chemical regulation, requiring owners and operators to
manage every reasonably anticipated chemical risk under
a unified code. We do have a “tapestry” of laws and
regulations promulgated over several decades, address-
ing a range of risk issues, and administered by an alpha-
bet soup of different agencies. Many of these agencies
participate in ECRM2. Following is a simplified overview
of their roles and authorities in this arena. (Further details
about the authorities of several these agencies are pro-
vided below.)

e EPA oversees the management of risk arising from
the accidental release (caused by a technical failure
or natural disaster) of chemicals that acts in the
atmosphere, either as a toxic or as a vapor cloud
explosion risk.

e DHS Office of Infrastructure Protection (OIP)
oversees the management of risk arising from the
intentional release (caused by an act of malfeasance)
of such chemicals; and the theft of chemicals that
can be employed as a weapon (a chemical weapon
or an explosive).

¢ U.S. Coast Guard (USCG) oversees the manage-
ment of risk arising from the release of such chemi-
cals within a port facility, regardless of the cause of an
event.

* DHS Transportation Safety Administration (TSA)
oversees the management of risk arising from the
intentional release of such chemicals while in trans-
portation; and risk arising from theft of a chemical
that can be employed as a weapon.

e U.S. Department of Transportation (DOT) Pipe-
line and Hazardous Materials Safety Administra-
tion (PHMSA) oversees protection of people and
the environment from the risk of transportation of

such chemicals, or chemicals which can damage/
destroy other infrastructure or the environment,
where the cause of the event is accidental.

¢ U.S. Department of Labor (DOL) Occupational
Safety and Health Administration (OSHA) over-
sees the risk to employees working within a given
facility or on a given infrastructure, where risk
arises from a process that makes, uses or transports
chemicals, regardless of the cause of an event.

e U.S. Department of Justice (DOJ) Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF)
oversees the handling and storage of designed
explosives, regardless of the cause of an event.

In addition to these federal agencies, ECRM2 partici-
pants include the States of New York and New Jersey, as
well as the City of New York. These governmental entities
have a range of authorities under which they oversee
issues such as zoning, construction, fire safety, insurance
requirements, and worker safety. State and local govern-
ments generally supervise risk management activities of
facilities without regard to disaster causality; however,
causality can determine which element of a state/local
government addresses a specific risk issue. Importantly,
state level institutions are generally the first line of sup-
port to local responders, providing access to data and
training, and supporting and/or facilitating mutual aid
agreements and follow-on response.

Arguably the greatest benefit of the ECRM2 project
was extensive discussion of safety and security issues
among all of these agencies and levels of government,
and with the first responder community, the regulated
community and other stakeholders. Through outreach to
some of the more active LEPCs, the project team identi-
fied best practices that will assist in efforts to reinvigorate
other LEPCs. These practices focused on sharing Tier II
and critical information to the first responders before an
incident, increased meeting frequency, and updating/
enhancing existing LEPC plans. Of course, adequate
resources (people and funding) are critical to the success
of LEPC interaction.

A Closer Look at EPA’s Regulatory and Response
Authorities

EPA’s regulatory authorities related to risk manage-
ment, preparedness, prevention and response derive from
a number of different statutes and regulatory programs.

CAA Section 112(r)

In the Clean Air Act Amendments of 1990, Congress
enacted Section 112(r),'° known as the General Duty
Clause (GDC), which makes the owners and operators of
facilities that have regulated and other extremely hazard-
ous substances responsible for ensuring that their chemi-
cals are managed safely. Facilities subject to the General
Duty Clause are, inter alia, responsible for—
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¢ knowing the hazards posed by the chemicals and
assessing the impacts of possible releases;

¢ designing and maintaining a safe facility to prevent
accidental releases; and

* minimizing the consequences of accidental releases
that do occur.

EPA’s Risk Management Program,!! established
under the Clean Air Act, is aimed at reducing chemical
risk at the local level. EPA’s rules require the owner and
operator of a facility that manufactures, uses, stores, or
otherwise handles certain listed flammable and toxic
substances to develop a risk management program that
includes hazard assessment (including an evaluation of
worst-case and alternative accidental release scenarios),
prevention mechanisms, and emergency response mea-
sures.'? Facilities submit a Risk Management Plan (RMP)
with information regarding their risk management pro-
gram. RMP information helps local emergency personnel
prepare for and respond to chemical accidents, and helps
citizens understand chemical hazards in their communi-
ties. EPA focuses its inspection and enforcement efforts at
the highest risk facilities.

EPCRA

The Emergency Planning and Community Right to
Know Act!® was designed, inter alia, to promote emer-
gency planning and preparedness at the state, local, and
tribal levels. EPCRA helps ensure local communities and
first responders have needed information on potential
chemical hazards within their communities by requir-
ing facilities to report hazardous chemicals present over
defined thresholds. The reports assist communities in
developing community emergency response plans and
provide responders with information needed to prepare
and respond to emergencies. Facilities with chemicals
designated Extremely Hazardous Substances must notify
the State Emergency Response Commission (SERC) and
Local Emergency Planning Committee (LEPC), or TERC
and TEPC (the tribal counterparts), and must participate
in local emergency planning activities. LEPCs and TEPCs
are then responsible for developing a comprehensive
emergency response plan to deal with these substances
if they were to be involved in a chemical emergency at a
facility.!*

CERCLA

The Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA),'®> commonly
known as Superfund, provides EPA with a variety of
authorities for learning about and responding to releases
and threatened releases of hazardous substances. The
National Response System (NRS)! is a multi-layered
system of local, state, and federal agencies, industry, and
other organizations that share expertise and resources to
ensure that threats to human health and the environment
from oil and hazardous materials releases are minimized.

At the heart of the system is the National Oil and Hazard-
ous Substances Pollution Contingency Plan (the National
Contingency Plan or NCP), which ensures that the re-
sources and expertise of the federal government are avail-
able immediately for oil or hazardous substance releases
that are beyond the capabilities of local and state respond-
ers. The NCP provides the framework for the NRS, and
governs how EPA and other federal agencies respond to
hazardous substances releases.

EPA is authorized under Section 104 of CERCLAY
to respond to releases or threatened releases of hazard-
ous substances using federal funding, or require that the
response be carried out by the responsible party(ies).
CERCLA response actions come in two varieties named
“removal” and “remedial” responses.'® Emergency re-
sponse activities—including industrial fires, spills from
tanks, vessels, trucks or railcars, and so on—are classified
as removal actions.

During an oil or hazardous chemical emergency in-
volving the federal government, a Federal On-Scene Co-
ordinator (FOSC) directs on-scene response resources and
efforts. The FOSC also oversees area planning, provides
access to the expertise of the NRS federal member agen-
cies, and provides support and information to the local
response community. By prior standing agreement, EPA
provides the FOSC for inland areas and USCG provides
the FOSC for coastal areas.

The National Response Team (NRT) is comprised of
the 15 federal member agencies of the NRS, each with
responsibilities and expertise in various aspects of emer-
gency response to pollution incidents. The NRT has na-
tionwide responsibility for interagency planning, policy,
and coordination with respect to pollution incidents of
all sizes and kinds. Prior to an incident the NRT provides
policy guidance and assistance; during an incident the
NRT may be activated if needed to provide national-level
advice and assistance, and access to member agency re-
sources that could not be provided at the RRT level. EPA
serves as chair of the NRT, and the USCG serves as vice
chair.

Regional Response Teams (RRTs) carry out advance
planning, and ensure that the resources and expertise
of the NRS are available to support the FOSC as needed
during a pollution incident. There are 13 RRTs—one for
each of the ten EPA federal regions, plus one for Alaska,
one for the Caribbean, and one for Oceania. The RRTs are
comprised of representatives from the 15 Federal NRS
member agencies, plus state representatives, and are
co-chaired by the EPA and USCG. Each RRT develops a
Regional Contingency Plan that describes the policies and
procedures for a quick and effective response to pollution
incidents. More detailed plans are developed at the sub-
regional level by Area Committees and at the local level
by LEPCs. The SERC supervises and appoints members to
the LEPCs; SERCs, LEPCs, and Area Committees ensure
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effective preparedness among all levels of government
and between private sector and public response efforts.

CWA and OPA

Originally published in 1973 under the authority
of §311 of the Clean Water Act (CWA)," the QOil Pol-
lution Prevention® regulation sets forth requirements
for prevention of, preparedness for, and response to oil
discharges at specific non-transportation-related facili-
ties. To prevent oil from reaching navigable waters and
adjoining shorelines, and to contain discharges of oil, the
regulation requires these facilities to develop and imple-
ment Spill Prevention, Control, and Countermeasure
(SPCC) Plans and establishes procedures, methods, and
equipment requirements. In 1990, the Oil Pollution Act
(OPA)?! amended the Clean Water Act to require some
oil storage facilities to prepare detailed Facility Response
Plans (FRPs).

Summary of Other Federal Agencies’ Authorities

OSHA

OSHA is responsible for assuring safe and healthful
workplace conditions by setting and enforcing standards
and by providing training, outreach, education and com-
pliance assistance. OSHA's Process Safety Management
(PSM) Standard?? sets requirements for the management
of highly hazardous substances to prevent and mitigate
the catastrophic releases of flammable, explosive, reac-
tive, and toxic chemicals that may endanger workers. The
Hazard Communication Standard (HCS)? requires that
the hazards of all chemicals produced or imported are
classified, and that information concerning the classified
hazards is transmitted to employers and employees by
means of comprehensive hazard communication pro-
grams, including container labeling and other forms of
warning, safety data sheets and employee training. The
Hazardous Waste Operations and Emergency Response
(HAZWOPER) Standard?* contains requirements for
employers whose employees are engaged in emergency
response. Such employers must develop and imple-
ment an Emergency Response Plan to handle anticipated
emergencies prior to the commencement of emergency
response operations, including pre-emergency planning
and coordination with outside parties. The Emergency
Action Plans Standard?® requires employers to have an
Emergency Action Plan, with certain minimum elements.

DHS—National Protection and Programs Directorate
(NPPD)

The NPPD is responsible for implementing Chemical
Facility Anti-Terrorism Standards (CFATS),?® the Federal
government’s primary regulatory authority for security of
chemicals at stationary facilities. CFATS requires high-
risk chemical facilities to develop and implement security
plans that meet eighteen risk-based performance stan-
dards established by DHS. Since the program’s inception,
more than 3,000 facilities have voluntarily removed or

reduced the onsite quantity of chemicals of interest to the
point that the facilities are no longer considered high-risk.

NPPD is also responsible for developing regulations
to implement the Secure Handling of Ammonium Nitrate
provisions of the Homeland Security Act,?” which man-
dated that DHS “regulate the sale and transfer of ammo-
nium nitrate by an ammonium nitrate facility...to prevent
the misappropriation or use of ammonium nitrate in an
act of terrorism.”?® Under this law certain purchasers and
sellers of ammonium nitrate are to register with DHS
and be screened against the Terrorist Screening Database.
Sellers of ammonium nitrate are subject to certain record-
keeping requirements and must report thefts or losses of
the chemical. DHS is in the process of developing a final
rule to implement the Secure Handling of Ammonium
Nitrate provisions to ensure continued access by the pub-
lic to ammonium nitrate for legitimate purposes while
improving security.

USCG

The Coast Guard is responsible for maritime se-
curity under the Maritime Transportation Security Act
(MTSA),? which includes authority over certain port fa-
cilities that use, store, or transport chemicals or engage in
other chemical-related activities. A key goal is to prevent
a maritime transportation security incident (TSI), defined
as any incident that results in a significant loss of life,
environmental damage, transportation system disruption,
or economic disruptions to a particular area. Under the
MTSA, the Coast Guard has established 43 Area Maritime
Security Committees (AMSCs) in each Captain of the
Port (COTP) zone throughout the U.S.>° The AMSCs were
created to enhance communication between port stake-
holders in the private sector and federal, state, and local
agencies. The AMSC is responsible for identifying risks
and critical port infrastructure and operations, determin-
ing risk mitigation strategies, and assisting the COTP in
the creation of the Area Maritime Security Plan. In 2010
Congress charged DHS to coordinate with other federal
agencies to develop a national strategy for the waterside
security of vessels carrying, and waterfront facilities han-
dling, especially hazardous cargo.?!

DHS—Federal Emergency Management Agency
(FEMA)

FEMA plays a key role in the National Preparedness
System, including:

* incorporation of existing infrastructure risk analysis
into community threat/hazard identification and
risk assessment efforts, in order to identify capabil-
ity requirements;

e conduct of planning and training activities to
integrate chemical facility safety and security into
existing efforts;
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e grant initiatives that provide the opportunity for
communities to acquire the resources necessary to
advance chemical facility safety and security; and

e design and execution of exercises, as well as analy-
sis of real-world events to evaluate progress in
improving chemical facility safety and security.

DOJ—ATF

ATF is responsible for enforcing federal explosives
laws that govern commerce in explosives in the U.S., in-
cluding licensing, storage, recordkeeping, and conduct of
business.?? ATF conducts inspections of the approximate-
ly 11,000 federal explosives licensees who manufacture,
import, sell or store explosives in the U.S. to ensure they
are managed properly. One of ATF’s strategic objectives is
to partner with the explosives industry and other govern-
ment agencies to ensure the safe and secure storage of
explosives, while not impeding commerce.

DOT—PHMSA

PHMSA'’s Office of Hazardous Materials Safety
(OHMS) oversees the Safety and Security Plan require-
ments applicable to commercial transportation of hazard-
ous materials.®® These plans are based on an evaluation
of the safety and security threats associated with specific
types and quantities of hazmat considered to be “high
consequence” if stolen and used for pernicious reasons.
At a minimum, safety and security plans must address
personnel security, unauthorized access, and en route
security. They must be based upon an assessment of
transportation safety and security risks for shipments of
listed hazardous materials (“hazmat”), including site- or
location-specific risks associated with facilities where
hazmat is prepared for transportation, stored, or unload-
ed, and measures to address the assessed risks.

DOT—FRA

FRA’s Office of Railroad Safety* promotes and regu-
lates safety throughout the nation’s railroad industry. It
develops safety rules and standards; conducts accident
and employee fatality investigations and reporting; con-
ducts training of state safety inspectors and others; and
establishes partnerships among labor, management, and
government. Operating out of eight regional offices, the
staff includes 400 federal safety inspectors with special-
ized expertise in five different safety disciplines, one of
which is Hazardous Materials. (Others include Motive
Power and Equipment, Operating Practices, Signal and
Train Control, and Track.)

Enforcement Authorities

As part of the ECRM2 pilot project, described above,
the pilot agencies conducted several coordinated (joint)
field inspections. In March 2014 the New Jersey Depart-
ment of Environmental Protection (NJDEP) led a four-day
inspection of a High Risk RMP facility that was observed
by EPA inspectors. EPA conducted CAA §112(r) General

Duty Clause inspections of ammonium nitrate and toll
manufacturing facilities which were observed by NJDEP,
the New York State Department of Environmental Con-
servation (NYSDEC) and DHS (looking for potential
CFATS non-filers). EPA observed an OSHA inspection of a
High Risk RMP facility previously inspected by EPA.

A major ECRM2 focus was to increase compliance
with EPCRA requirements, particularly Sections 302, 303,
311 and 312.% Section 302 requires that any facility that
has an extremely hazardous substance (EHS) on site at or
above its reporting threshold must notify the SERC and
the LEPC within 60 days after first receiving that sub-
stance. Section 303 requires notification to the LEPC of the
name and contact information for a facility representative
who will participate in the emergency planning process
as a facility emergency coordinator. Sections 311 and
312 require that subject facilities submit Tier II chemical
inventory forms to the SERC, the LEPC and the relevant
fire department. (Section 311 information is a one-time
submittal that must be completed within 90 days, and
Section 312 information is provided annually.)

Through the ECRM2 pilot NJDEP provided EPA with
a listing of over 200 facilities that had previously submit-
ted a New Jersey Worker and Community Right to Know
survey (the NJ equivalent of the EPCRA Tier II Form), but
did not submit that information for the 2012 reporting
year (due March 1, 2013). EPA conducted inspections at
approximately 30 of those facilities and identified viola-
tions at thirteen of them. Also, working with LEPCs in
New York State, EPA conducted inspections at targeted
facilities and identified violations at three facilities. EPA
subsequently issued Notices of Violation to the thirteen
New Jersey and three New York facilities.

A new annual reporting deadline was reached during
the course of the ECRM2 initiative. NJDEP provided EPA
with a list of 195 facilities that had previously filed but
had not filed for the current reporting year (due March 1,
2014). In May, 2014 EPA wrote an informational or com-
pliance letter to each these facilities summarizing not only
the EPCRA requirements but also the New Jersey regula-
tions under its Worker and Community Right to Know
Act, in order to assist the facilities to determine if they
were still required to file the annual chemical inventory
surveys.

Independent of the ECRM2 pilot, EPA has focused en-
forcement efforts in recent years on the CAA §112(r) GDC
requirements. For example, the Suiza Dairy facility in Rio
Piedras, Puerto Rico, a heavily populated area, has a large
ammonia refrigeration system. A release affected nearby
residents—a number of people went to the emergency
room, and others had to shelter in place in a restaurant
across the street from the facility. A subsequent EPA
inspection revealed many serious violations of the RMP
regulations. EPA issued a compliance order, but the com-
pany was not responsive. EPA performed another RMP
inspection at the facility and referred the case to DOJ.
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Eventually a settlement was reached pursuant to which
Suiza paid a civil penalty of $275,000 and agreed to invest
$3.7 million in facility improvements. The company not
only came into RMP compliance, but has also undertaken
a series of drills involving the local fire department and a
large nearby hospital.

In another case EPA inspected two Slack Chemical

Co. facilities in Saratoga Springs and Carthage, NY. These
contained large volumes of various hazardous chemicals,
including incompatible chemicals, and had essentially no
RMP program. Pursuant to EPA’s enforcement action the
facilities came into compliance, and organized storage ar-
eas considering chemical compatibilities. Slack also paid a
$90,000 penalty.

Emerging Threats
Crude Oil

North America is experiencing a boom in crude oil
production, much of it from the Bakken geological forma-
tion (Montana, North Dakota, Saskatchewan and Mani-
toba). Much of this oil is moving by rail. Almost 234,000
carloads of crude oil traveled on U.S. Class I railways in
2012, with an estimated 400,000 carloads in 2013.3¢ The
2013 estimate is a 40-fold increase over the 9,500 carloads
originated in 2008. Crude oil often travels by unit train—
a train that carries just one type of cargo in a single type
of car, serving a single destination, and returning to the
point of origin as soon as product is unloaded.*” A unit
train, consisting of 70-120 tank cars, can carry 50,000 to
90,000 barrels of crude 0il.* A single unit train can be
unloaded within 24 hours.®

A significant fraction of this oil is coming to the north-
east, including in particular the Port of Albany, NY where
it is transferred to storage tanks and then loaded onto
barges for shipment by water to refineries in New Jersey
and elsewhere. Rail shipments of crude oil to Albany
began in late 2011; by 2013 Albany received 16% of the
Bakken crude production.®’ In and near Albany trains are
routinely “parked” awaiting their turn to offload at the
storage/transfer facilities; these parked trains are often
immediately adjacent to residential areas and major high-
ways, generating local concern. The Region 2 Regional
Response Team has undertaken to update and enhance
its contingency planning to account for this new or vastly
expanded risk scenario.

Oil and Natural Gas Extraction: Hydraulic Fracturing

Advances in horizontal drilling and hydraulic fractur-
ing technologies have enabled much greater access in oil-
and natural gas-containing formations (typically shale).
Concerns include:

e withdrawal of large volumes of water used in drill-
ing and hydraulic fracturing;

¢ contamination of underground sources of drink-
ing water and surface waters resulting from spills,
faulty well construction, or by other means;

¢ air pollution resulting from the release of volatile
organic compounds, hazardous air pollutants, and
greenhouse gases; and

* impacts from discharges into surface waters or
disposal into underground injection wells.

A core element of EPA’s Underground Injection
Control program*! under the Safe Drinking Water Act*?
is setting requirements for proper well siting, construc-
tion, and operation to minimize risks to underground
sources of drinking water. But the Energy Policy Act
of 2005* excluded hydraulic fracturing for oil, gas or
geothermal production from regulation under the UIC
program, except when diesel fuels are used. In February,
2014 EPA published revised UIC Class II permitting guid-
ance specific to oil and gas hydraulic fracturing activities
using diesel fuels.** Although developed specifically for
hydraulic fracturing where diesel fuels are used, many
of the guidance’s recommended practices are consistent
with best practices for hydraulic fracturing in general,
including those found in state regulations and model
guidelines for hydraulic fracturing developed by industry
and stakeholder.
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When Every Drop Counts: Addressing Hydrologic
Connectivity as a Climate Change Issue

By Max Lindsey

L Introduction

Water is the resource that sustains populations and
allows for the growth and expansion of society. Across
the nation, from contaminated water sources! to depleted
reservoirs,? conflicts over water supplies are becoming
increasingly common.? One of the main drivers of these
conflicts is the rapidly growing understanding of the ef-
fects of climate change on the water cycle.* The fact that
climate change is affecting our world® and consequently
our water system is an undeniable truth.® The disjointed,
and often uncoordinated allocation of water rights across
our country” is in drastic need of an overhaul in light of
the evolving conditions of climate change. In order to
fully appreciate all of the challenges and opportunities
present in current water allocation regimes, each element
of the water system needs to be independently analyzed
and adapted to prepare for future changes. Some of the
necessary changes and adaptations are easily recognized
by the general public,® and therefore have seen a more
rapid response from regulators aimed at tackling the is-
sues before they cause greater problems for water use.’
However, full understanding and adaptation to climate
change requires an analysis of all elements of the water
system and how they are affected by the impacts of cli-
mate change.”

This article will focus on a relatively obscure and
unrecognized aspect of the water system—hydrologic
connectivity.! Due to the (until recently) largely un-
known properties of groundwater flow and its connec-
tion to surface waters, hydrologic connectivity has been a
historically underrepresented element of water law.!2 In
order to effectively govern water rights allocations, the
entire water system needs to be analyzed in the context
of climate change to ensure the preservation of sufficient
water for our whole country. There is not enough of this
precious resource to let it fall through the gaps of our
management systems. We need to adopt a holistic ap-
proach to accounting for climate change impacts on every
element of the water system in an environment where
every drop counts.

This article will address the idea of hydrologic con-
nectivity as a climate change issue through a multifaceted
approach that looks at many impediments and advan-
tages of adaptive management of hydrologic systems
throughout the country. Part II touches on the current
understanding of the impacts climate change has and
will continue to have on water supplies and provides an
overview of the current scope of adapting water rights
to climate change. Part Il provides an understanding of
how hydrologic connectivity has developed as a water

management device. Part IV identifies water regimes
that have included hydrologic connectivity as a part of
their management system and discusses whether these
take into account the impacts of climate change. Part V
addresses the specific implications of hydrologic con-
nectivity and why this element is necessary to include in
the adaptive management of water rights. Finally, Part
VIidentifies several challenges impeding the inclusion of
hydrologic connectivity in adaptive water management
systems and provides possible solutions to the problem of
implementing such a comprehensive policy.

Il. Climate Change Impacts on the Water
System

The scientific community has finally accepted the
human contribution to climate change.'® The impacts of
climate change reach well beyond the common focus of
increased temperatures on Earth, and these changes on
Earth will impact nearly every aspect of human society
over the next century.!* Further, “[c]hanges in the global
water cycle in response to the warming over the 21st
century will not be uniform.”’® The changes to the water
cycle will require an adaptive approach in order to evolve
existing water institutions and policy to fit with climate
change: “The likely hydrological effects of climate change
will upset settled expectations and require water institu-
tions to adapt.”'® While many impacts of climate change
may seem like distant problems that only future genera-
tions will have to deal with, the impacts of climate change
on precipitation patterns and water supplies are already
very real elements of our society.!” This reality has caused
urgency for the adoption of more holistic and inclusive
water management in face of its growing scarcity in some
regions.

“The legal system will struggle to reconcile ‘secure’
water rights and allocations...with hydrological condi-
tions, that will differ greatly from the assumptions on
which those rights and allocations were granted.”!®
Rather than looking to the past, water institutions of all
scales and areas need to be forward-thinking in creating
new and adaptive concepts for how to best manage water
rights.! Given that there is now a lower extent of snow
cover, uncertain changes to precipitation patterns, and an
overall quicker rate of evaporation, the excess water that
has traditionally recharged aquifers, rivers, and reservoirs
may not exist to provide enough recharge in the near
future.?’ As aquifers continue to be depleted and recharge
rates are altered from the historical measurements, cli-
mate change continues to challenge water resources and
existing approaches to groundwater allocations.
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The days of effectively allocating water rights based
on historical data of hydrologic records are over.?! Adap-
tive management is a way of addressing water institution
regulation by looking forward to what is likely going to
happen with regard to water supply, instead of looking
back to mechanically rely on historical data of past experi-
ences.?? Recently, many scholars and resource managers
have shifted to the thought that adaptive management
is the preferred method of ecosystem and watershed
management systems because of its ability to tailor
management decisions to the changing elements being
managed.?® Despite this recognition by the intellectual
community, there is still a large disconnect in the legal
community and the process for allocating water rights.
The fragmentation of water allocation systems between
different governments, management systems, watershed
basins, and other arbitrary (in terms of water flows)
boundaries presents difficulties in implementing adaptive
management systems.?*

Most commentaries of adaptive watershed planning
conclude that the best approach to water management is
through an “integrated or holistic approach to the many
aspects of watershed conditions and phenomena that
affect water resources.”? Still, many water allocation
systems in the United States “give no real attention to
the uncertainties in future conditions posed by climate
change or the possible impacts of climate change on water
resources and watershed sustainability.”?® Moreover, no
water institution has yet analyzed how changing climate
conditions are going to affect hydrologic connectivity.?” If
adaptive management is to be effectively implemented,
then each aspect of the water system needs to be assessed
in order to effectuate the most efficient use of water and
allow for continued development without catastrophic
depletion and overconsumption of our often scarce re-
source.?8

lll. Development and Understanding of
Hydrologic Connectivity as a Water
Management Device

Modern Hydrological innovations have
permitted more accurate tracing of ground-
water movement. For this reason, we feel that
traditional legal distinctions between surface
and groundwater should not be rigidly main-
tained when the reason for the distinction no
longer exists.?

Several states govern groundwater and surface water
through different regulatory schemes.* When groundwa-
ter and surface water are so interconnected, however, they
must be analyzed as one common source for the proper
allocation of water rights.3! This hydrologic connection is
being recognized throughout the United States in water
rights disputes.® Still, the legal and scientific rationales
supporting hydrogeology are not perfectly aligned, but
they are moving to become more connected. As scientists

and policymakers seek to maximize the water available

to our expanding communities and water management
becomes a more important process in light of the strained
water supply in our nation, the “intertwined relationship
between law and hydrogeology, which has had a long-
established history, will become even more intimate in the
future.”??

Typically, the legal system identifies “groundwater”
as any water beneath the surface of the earth.3* In con-
trast, hydrogeologists break this broad category into two
distinct concepts: the zone of saturation and the zone of
aeration.®® The zone of aeration is the area underground
that is not completely saturated with water, and the
water in this zone is typically traveling downward with
gravity toward the zone of saturation.® The zone of
saturation, typically defined as an aquifer, is the area of
groundwater in which all pores containing rock materi-
als are saturated.” This is the area of the water table that
allows water to be pumped out of the ground for human
consumption.® The disconnect between law and sci-
ence has joined all water under the earth into one broad
regulatory scheme, making “every drop of the water
beneath the surface...potentially the subject matter of an
administrative regulation or a lawsuit.”* Groundwater is
not a stagnant body sitting under the surface of the earth.
It flows along a “hydraulic gradient,” which pushes the
water from areas where it is higher to where it is lower.%
The typical residence time for water in a groundwater
system averages a few hundred years, but “[t]he velocity
with which groundwater moves in any given direction
will be determined by permeability, hydraulic conductiv-
ity, porosity, and the hydraulic gradient.”#! Occasionally
this movement causes a link between surface and ground-
water, creating a hydrologic connection.*? This recognized
connectivity allows for a water management system to
treat the two sources, both ground and surface water, as
essentially the same source of water.*?

The connection between ground and surface water
can either be in the form of “gaining streams,” where
ground waters supply the surface water, or “losing
streams,” where the surface streams supply the ground
water.* In gaining streams, the bottom of the surface
water is at a level below the groundwater table, resulting
in the groundwater flowing into the streambed to con-
tribute to the surface water running along the stream.*® In
these situations, a well pumping groundwater out of the
aquifer that contributes to the stream causes an overall
decrease in the amount of surface water that stream con-
tains.*® This depletion in the amount of surface water may
interfere with the water rights of those allocated a portion
of the surface flow in areas where the surface water of the
associated stream is allocated for human use.*” In times
of changing environmental influences, such as higher
evaporation and less precipitation, a gaining stream may
transform into a losing stream, or vice-versa.*® As noted,
when water is drawn from an aquifer that is connected
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with a gaining stream, that pumping of water infringes
upon the water rights of those who have a vested right in
the surface water of the gaining stream. When a change in
conditions occurs, this could turn the tables so that with-
drawals from the surface stream could be an infringement
upon those having an interest in the connected aquifer.*’

The rate of groundwater recharge is difficult to
directly measure, and the process of estimation depends
on the local conditions, such as soil type, climate, and
annual precipitation.® The United States Geological
Survey (USGS) provides the most comprehensive records
accounting for a given region’s hydrologic information.>!
Groundwater aquifers can be recharged from oversaturat-
ed surface waters, losing streams, precipitation, or from
other groundwater migrating from adjacent aquifers,>?
and are naturally recharged when excess surface water
(rain, snowmelt, or surface runoff) percolates through the
soil or rock to reach the groundwater table.>® The ultimate
impact climate change will have on groundwater supplies
is still uncertain, but it is accepted that change is immi-
nent.>* Groundwater shortages occur in areas where the
replenishment rate is less than the amount of water being
pumped out, being lost to interbasin transfer, and flowing
into gaining streams.® In order to have adaptive manage-
ment of hydrologically connected ground and surface
waters, a current inventory of available groundwater in
an aquifer, its current replenishment rate, and its current
rate of depletion—in contrast to historical levels of these
elements—must be available to water management of-
ficials.>

IV. Legally Recognized Examples of Hydrologic
Connectivity and How They Address Climate
Change

One constant feature in addressing any water rights
issue is the fragmentation of regulatory bodies control-
ling this resource. The water rights federalism has tradi-
tionally allowed federal regulation of navigable waters,
while “states’ rights federalism is most prominent in the
area of water rights allocation....”%” Each respective state
may create its own system for allocating respective water
rights for its people’s consumptive use.’® These water
allocation schemes can vary widely from region to region
depending on water’s importance to the community and
the scarcity or abundance of water, and do so indepen-
dent from neighboring resource management.>® Without
regard for the big picture, each region’s water use affects
the next.®’ Taking a closer look at two systems that incor-
porate hydrologic connectivity into their water allocation
schemes provides an understanding of why the impacts
of climate change need to be addressed in such systems
and how potential problems may arise if climate change
is not a part of the conversation.

A. Wyoming
Increased urban expansion leading to rising need for
fertile cropland, coupled with decreased precipitation and

increased average temperatures, has produced an urgent
call for the Western United States to consider adaptive
management of its water resources.®! Wyoming is on the
leading edge of this transition, as it has traditionally had
a healthy amount of mountain snow, numerous stream
systems, and a high amount of agricultural irrigation at
its disposal.®? In order to protect these resources, Wyo-
ming has codified hydrologic connectivity by stating:
“[W]here underground waters and the waters of surface
streams are so interconnected as to constitute in fact one
source of supply, priorities of rights to the use of all such
interconnected waters shall be correlated and such single
schedule of priorities shall relate to the whole common
water supply.”® The legislature recognized the need to
include this concept in its water planning, noting that
“[t]he use of underground water is approaching a use
equal to the current recharge rate...[and g]round water
levels are declining or have declined excessively....”%*
This recognition is an important first step in preserving
the full value of Wyoming’s precious water resources, but
this task has proven a difficult challenge. Importantly, this
statute recognizes that the State’s groundwater resources
are in jeopardy, even when judged by historic levels and
not accounting for the future impacts that climate change
is likely to have.

The Wyoming statutes have been interpreted through
cases® as well as administrative actions.®® Perhaps the
most definite description of hydrologic connectivity has
been in court proceedings regarding the North Platte
Decree in 1984: “A hydrologically connected groundwater
well is one that is so located and constructed that if water
were intentionally withdrawn by the well continuously
for 40 years, the cumulative stream depletion would be
greater than or equal to 28% of the total groundwater
withdrawn by that well.”%” This so-called “28/40 stan-
dard” has been used to assess new groundwater develop-
ments in the North and South Platte Basins of Wyoming,
which may not be granted if they would lead to increased
depletion of those rivers.%

An obvious problem with the North Platte Decree’s
28/40 standard is that it is measured based on current
and historic data of water availability and aquifer regen-
eration.®” As precipitation levels change, regeneration
rates of aquifers also change along with the water avail-
ability to wells and streams.” Relying on a presumption
that a given aquifer and surface water source will have
the same hydrologic connection for a forty-year period is
not a likely scenario with the imminent impacts of climate
change.”! For example, if a well is dug near a river that
has a maximum water level below the water table due to
high amounts of precipitation and snowmelt, and is thus
a gaining stream, such a well will not diminish the water
levels in the nearby river.”> However, if the precipitation
and snowmelt patterns of the area are altered as a result
of climate change and the aquifer is not replenished to its
historical levels, the water table may drop below the level
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of the river, turning it into a “losing stream.””® This poten-
tial change in the water table level would consequently
cause the pumping from the well to diminish the amount
of water in the river.”* Wyoming recognizes this potential
for change and allows an appropriator of surface water to
file a complaint alleging interference to its water rights,”
thus prompting a new investigation to determine if the
ground and surface water withdrawals are connected.”®
This option for reopening the investigation of a well’s im-
pact on surface water at times other than when it is first
dug allows for some adaptation to changing climate fac-
tors, but the reconsideration still relies on measurements
of current water conditions and fails to look forward to
the likely changes coming to the water systems.””

Even with this statutory recognition of hydrologic
connectivity, the presumption in Wyoming is that no in-
terconnection exists unless it has been previously shown
or the water is being pumped from an obvious alluvial
well.”® The presumption that ground water is not con-
nected with surface water favors the consumptive use
of ground water since it would not be subject to surface
water regulations absent proof of such connection.” The
presumption, however, does not lead to the most effi-
cient use of the available water supply.®’ This presump-
tion against connectivity can lead to over-allocation of a
region’s water resources. If an unknown connection does
exist, then the water would be allocated as a groundwa-
ter resource and again through surface water allocation,
thus hastening the use of the area’s water supply.8! Even
absent a presumption against connectivity, over-allocation
can also occur from different approaches to addressing
hydrologic connectivity, as seen in New Mexico.%?

B. New Mexico

The New Mexico Supreme Court recognized the con-
cept of hydrologic connectivity in Templeton v. Pecos Valley
Artesian Conservancy District,®® and thus established the
Templeton doctrine.?* The Templeton doctrine

defines a specific hydrologic circum-
stance where junior wells intercept
groundwater that previously discharged
to the surface, thereby depriving a senior
appropriator of their water right. To ad-
dress this circumstance, [the] Court in
Templeton fashioned an equitable remedy
to allow senior surface water appropria-
tors, impacted by junior wells, to timely
reassert their priority by drilling a sup-
plemental well. Through the well, the se-
nior surface right owner can supplement
existing surface supply, if any, by draw-
ing upon groundwater that originally fed
the surface water supply. Although the
New Mexico prior appropriation doctrine
theoretically does not allow for sharing
of water shortages, the Templeton doctrine

permits both the aggrieved senior surface
appropriator and the junior to divert their
full share of water.®

In Templeton, the drilling of a junior well transformed
the stream from a gaining stream to a losing stream.5¢ In
order to compensate the senior well owner for this loss
of surface water, the court allowed for the drilling of a
new well to supplement the surface water allocation with
groundwater withdrawals.®” This construction of rights
places a firm importance on prior appropriations and
little to no importance on adapting to changing hydro-
logic conditions.

The results from applying the Templeton doctrine may
lead to over-allocation of water resources.®® In applying
this rule, the State Engineer has required well owners to
retire existing rights to consumptive use of surface water
in order to counter the stream depletion caused by its
wells.®? Thus, this system may allow “tributary ground-
water appropriators to buy their way out of their stream
depletion” and could dry up a stream if tributary ground-
water withdrawals are not limited beyond the influences
of the market.”® Although this doctrine has been applied
sparingly,’! the preference it places on existing appropria-
tions and inflexibility in dealing with changing hydro-
logic conditions shows a vulnerability to adapting to
the impending realities of climate change, and therefore
places a dangerous and unhealthy strain on the natural
system.”? Just as the recognition of hydrologic connectiv-
ity was seen as a necessary, albeit slowly accepted, con-
cept to implement in water management, the same can be
said about addressing hydrologic connectivity through a
climate change lens.

V.  Why Adapt Hydrologic Connectivity to
Climate Change?

Even though the amount of water that is applicable
to management by hydrologic connectivity may seem
relatively small compared to other problems facing water
resource managers, every drop counts in this time of
water shortages and looming uncertainties. In fact, about
thirty percent of all fresh water on Earth, and around
twenty-three percent of fresh water used in the United
States, is in the form of groundwater.93 As noted earlier,
nearly all groundwater is eventually connected to surface
water.” Thus, in order to effectively manage all available
water, hydrologic connectivity must be included in the
equation. Looking into the future, nearly all environmen-
tal management decisions must be made in the context of
climate change and include both mitigation and adapta-
tion measures.” Even with hydrologic connectivity being
recognized across the nation as an aspect of the water sys-
tem, this understanding needs to evolve with the impacts
of climate change because “[q]Juantifying one aspect of a
resource a single time does not provide enough informa-
tion regarding the effects of changing conditions on water
resources to enable good management decisions.”*
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As our population continues to expand, development
occurs in places that may not naturally be able to pro-
vide necessities such as water to the human population.
Tensions between conflicting water rights are constantly
increasing, and the law needs to adapt to allow the most
efficient use of water possible.” The disjointed approach
to allocating water rights throughout the nation has left
gaps in water rights that lead to wasteful water use.”®
The explosion of human development stretching outside
of urban areas has placed increasing demand on water
institutions with low-density housing developments
(sprawl), leading to many problems with water alloca-
tion.” The majority of these developments are chosen for
their proximity to urban centers and often disregard the
necessities that are required to support the growing popu-
lations.’® Many areas of sprawl have developed beyond
the capacity of the water supply, and in several instances
the existing water supply cannot even support water allo-
cations for every resident to receive a supply of water for
reasonable use.!?! Scholars have been pushing for a move-
ment to center new development in areas that have ample
resources and infrastructure to support the growth.192 As
the push for adaptive water management emphasizes,
all aspects of the water system must be understood and
evaluated in order to sustain growth in accordance with
our limited natural resources.!%

VI. How to Effectively Implement the Idea of
Addressing Hydrologic Connectivity Through
Climate Change

Implementing water planning regimes that address
hydrologic connectivity through a climate change lens
“may be challenged as unauthorized by law, may fail to
be implemented effectively or even at all, or may lack nec-
essary accountability and assessment measures.”1% The
amount of time and knowledge required to implement
adaptive water regulation institutions makes it difficult
for regulators to keep up with evolving science and infor-
mation while still looking toward the future.!® Further,
the fact that human use of water does not generally differ-
entiate between using ground or surface water, other than
the comparative availability of one over the other, is an
impediment to understanding each independent aspect of
water supply and its connection to climate change.'%

The previously discussed examples of legal recogni-
tion of hydrologic connectivity, while taking a step to
manage the entire water system as a whole, utterly fail
to allow adaptive planning in preparing for and reacting
to the effects of climate change.!”” The Wyoming statute
fails to define “so interconnected” in relating ground and
surface waters.!”® Even relying on the 28/40 standard es-
tablished in the North Platte Decree, this evaluation relies
heavily on calculations based on water flows being con-
sistent with historical data.!” Moreover, the presumption
against connectivity places an importance on maintaining
traditional appropriation levels instead of working to

properly allocate and make the most of every drop in the
water cycle.!'? Requiring well applicants to test proposed
ground water withdrawals for connection to surface
water would provide for a real time, instead of histori-
cally based, evaluation of a proposed well’s impact on
surface water flows.!!! While this requirement may put an
initial burden on the development of water systems, if a
comprehensive collection of hydrologic information were
established, then such determinations could be made by
inputting data into an established inventory.!!?

The adaptive management of water resources re-
quires a holistic approach to identifying and understand-
ing each element of the water system, from precipitation
amounts to evaporation rates to relative rates of local
aquifer recharge. Since independent water systems are
unique throughout the country, there must be a move-
ment to work locally on water issues and collaborate
ideas and examples with other regions.!® Gaining an
understanding of the underlying hydrogeology of an
area can help provide the necessary information required
to most efficiently use water resources. Having an en-
tity, such as the USGS, to amass and assess the requisite
information to make fully informed decisions on water
management is a necessity.!'* Such an inventory would
allow regular updating of water allocations based on the
local recharge, evaporation, and precipitation amounts.!!®

If a substantial inventory of necessary water table
information were readily accessible, then water allocation
amounts could be more easily tailored to adapt to current
conditions and predict future shortages and surpluses.
For example, if the relative recharge rate and extent of
recharge area of an aquifer were well-known and avail-
able, water resource management could combine that
data with the measured precipitation in the aquifer
recharge basin to determine how much water is actually
available. In water-stricken areas such as the Desert West,
this would mean allowing water withdrawals in accor-
dance with the amount of recharge in a given year.® This
would allow aquifers to remain at constant levels, and
in periods of higher precipitation and quicker recharge,
this deeper understanding of the hydrogeology would
allow planning in advance to save water in times when it
may not be prudent to allocate every drop of water in an
aquifer.!” Including areas with a known hydrologic con-
nection in such an inventory would further allow a more
precise computation of how much water was available in
an aquifer. As the USGS points out:

Assessing water availability involves
understanding the storage and move-
ment of water through the cycle, and
this understanding can be achieved only
through a robust system of observation
networks and basic assessment tools that
allow users to quantify each component
of the cycle and assess trends in those
components through time.!8
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If a connection exists, then as precipitation and
evaporation rates change the amount of gain or loss from
an aquifer to surface water will be affected.!!” If an exten-
sive inventory is available with the necessary information
on record about the hydrogeology of a given region, then
simple observations and calculations will be able to de-
termine the appropriate amount of water in a given basin
to be safely appropriated in order to respond and react to
the uncertainties of climate change.

Just as the USGS already maps many aspects of
subterranean geology,'?’ a mapping of hydrologic connec-
tivity and relative aquifer recharge rates in water basins
throughout the country would be an essential addition to
the knowledge base for water allocation. This increased
base of knowledge is necessary to effectively predict the
likely impacts of climate change because “[p]rediction re-
lies on mathematical or physical models that capture the
essential elements of the water-resources system.”!?! The
USGS mapping program coupled with subsidiary state
geologic surveys strive to fully achieve several listed ob-
jectives.1?? The priorities of the federal mapping program
are focused on serving areas that have single- and multi-
ple-issue needs for mapping; areas “where mapping is re-
quired to solve critical earth science problems,” and to aid
the needs of the Department of the Interior and other land
management agencies.!? In connection with the broader
priorities of the federal program, the state component
serves priorities that are more narrowly tailored to the
individual geologic resources and interests of the State.
Establishing an inventory of local and regional hydrologic
data is not beyond the scope of current technology and
mapping equipment.!?®

124

Certain water basins have already taken the oppor-
tunity to map groundwater flow in their given districts,
illustrating the possibility of having important hydrologic
data available for all areas.'?® The Portland River Basin
conducted one of the most inclusive assessments of hy-
drogeology, with many of the elements previously men-
tioned.'?” This study included analysis of geologic setting;
groundwater systems such as well inventory, spring
inventory, and streamflow measurements; classifications
of different hydrogeologic units in the basin; hydraulic
characteristics of each unit; relative aquifer recharge rates;
groundwater movement; discharge from springs, streams,
pumpage from wells and evapotranspiration; and site
specific water-level fluctuations.'?® Despite this being
one of the most inclusive collections of hydrogeologic
data, the study concluded that even more data would be
required for a full understanding of the water basin:

The work done in this study has allowed
the identification of several types of data
that will be required for future ground-
water studies. Development and im-
provement of ground-water flow models
for the aquifer system in the basin will

require temporal and spatial water-level
and pumpage data. A summary of data
needs follows:

(1) A long-term observation-well network
could be established and maintained to
provide data for future studies. This net-
work could document changes in water
levels with respect to time. Short-term
water-level data collected during this
study indicate that water levels may be
declining in large areas of southern Clark
County, Washington, and in Clackamas
County, Oregon. Wells in the network
could be selected with regard to areal
distribution, appropriate well construc-
tion, historic record, and representation
of all aquifers.

(2) Synoptic water-level measurements,
similar to those made in this study, could
be made to document changes in the
ground-water flow directions.

(3) Pumpage data, especially for public-
supply and industrial users, could be
collected so that yearly ground-water use
estimates could be facilitated.'?

Given that this compilation of data is one of the most
complete listings of hydrogeologic data and the authors
still recognize that more information is necessary, this
illustrates that the traditional, bare-bones approach to
hydrogeology inventorying is not adequate for effective
adaptive management of entire water basin systems.

The USGS surveys of underlying formations already
indicate whether an area is overlain with an impervious
natural soil or formation, such as clay.!*° These invento-
ries should also include impervious land due to construc-
tion, paving, and other human-created impediments to
aquifer recharge.!® While the underlying composition
of the geology of an area is relatively unchanging and
thus an analysis will remain pertinent and effective for
several years, an inventory of human created impervious
land would need to be continuously updated to respond
to development changes. This could be applied to the
underlying geologic maps as an overlay that allows for
a fuller understanding and calculation of actual ground-
water recharge rates.!® Updating this periodically would
provide for a more comprehensive understanding of the
resources actually available in aquifers. Information and
understanding of the entire hydrologic system is the key
to providing the most comprehensive understanding and
efficient use of available water.!%?

This comprehensive hydrologic data collection must
then be analyzed in conjunction with ongoing water with-
drawal and consumption. Using all available information
regarding the number of wells in a given aquifer and the
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rate at which these wells are being pumped would allow
water management to adapt to changes in the relative
consumptive use/recharge rate of a given aquifer.!3* The
adaptive management of our precious water resource is a
necessary approach to continuing effective and beneficial
use for those who depend on water.!3

VIl. Conclusion

As more knowledge about the implications of cli-
mate change on our water system becomes available, it
is more evident that such effects need to be managed in
order to save our water system.!3® This process will need
to include historical climate and hydrologic data, as well
as a forward looking approach to dealing with future
issues.!¥ This process needs to be a comprehensive ap-
proach to evaluating every element of the water system,
including hydrologic connectivity, in a climate change
light.138

The adaptation to climate change is a long road that
requires a multifaceted approach to each of the individual
elements present in the water system. While there have
already been significant advancements in several states’
water management systems to adapt to climate change,'®
there are still a significant number of states that do not
recognize any elements of climate change in their water
regimes and even fewer that are inclusive enough to
understand geologic connectivity through such a lens.
Through implementing a program to inventory several
aspects of important hydrologic and geologic aspects in
addition to the existing topology, bedrock, and soil analy-
sis that the USGS already has in place, it will be possible
to understand the interworkings of independent water
basins in a comprehensive manner. After this understand-
ing is established, precipitation, water usage, and other
aspects of water supply can be applied to existing hydro-
logic data to provide a moldable water allocation system
that can effectively react to annual and future changes
to supply instead of mechanically relying on historical
data that has left us high and dry. In developing policies
recognizing the impacts that climate change plays on the
connection between “groundwater and surface water, our
springs will bubble and our rivers will flow” long into the
future.!4!

140
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The Efficiency and Management of the International Trade
in Electronic Waste: Is There a Better Plan Than a Ban?

By Jennifer Chen

Introduction

Two modern trends contribute to a serious interna-
tional electronic waste (“e-waste”) problem: the growing
turnover of electronics and an increase in global trade.
Specifically, electronics become obsolete quickly, and as
electronics become smaller and more powerful, consumers
upgrade before the end of the gadget’s useful life.! This
desire for cutting-edge technology generates mountains of
waste that is both toxic and expensive to properly recycle.?
And with global free trade, the e-waste routinely finds its
way to the lowest cost method of recycling and disposal:
burning and dumping in countries with little or no envi-
ronmental and worker protections.

From a purely economic perspective, there is nothing
wrong with exporting e-waste to other countries for reuse
or lower-cost recycling if costs are not foisted on non-par-
ties to the trade. The trade provides developing countries
with reusable secondhand goods and cheaper raw materi-
als (while reducing the need to mine raw materials and
saving landfill space). Free trade has been extolled for its
ability to maximize efficiency by eliminating the barriers
that reduce the gains from trade, but this efficiency calcu-
lation is only as good as the accuracy and completeness of
its inputs, which should include social costs not reflected
in trade prices. In the international trade of e-waste, the
apparent gains from trade are likely derived from an
incomplete accounting of costs or risks, particularly those
related to human health and the environment.

Journalists and advocacy organizations have docu-
mented e-waste processing in developing countries where
workers (including children) sort hazardous waste with-
out protective gear, extract metals through open burning
acid baths, and dump refuse into swamps, irrigation chan-
nels, and rivers.* Burning electronics releases dioxins and
other carcinogens; dumping e-waste into water contami-
nates it with lead, mercury, cadmium, and other heavy
metals.> People live, eat, raise livestock, and work in these
e-waste villages,® and exposure to these contaminants has
measurable effects. For example, children in the e-waste
village of Guiyu, China have blood lead levels 50 percent
higher than the limit set by the U.S. Centers for Disease
Control; such elevated levels are not seen in children
from nearby villages where e-waste is not processed.” As
discussed in Part I, these are some of the costs and risks to
human health and the environment that appear not to be
factored into deciding whether to trade e-waste.

Despite the horrendous conditions at e-waste process-
ing villages, the e-waste trade arguably has upsides for
workers. The trade provides jobs to poor workers, and
erstwhile farmers have chosen to sort e-waste instead be-

cause it is more lucrative.® Nevertheless, better regulation
of the e-waste processing industry could improve human
health and environmental protections while still allowing
these workers an alternative livelihood.

This article explores international e-waste trade effi-
ciency and governance as well as potential improvements,
and focuses on the problematic aspects of exporting bro-
ken or obsolete electronics and electronic parts to countries
not equipped to recycle or dispose of them in a safe and
environmentally responsible manner. In this article, the
term “e-waste” refers to electronic equipment that is near
or at the end of its useful life. The trade in high-value used
electronics (such as refurbished smartphones) or commod-
ity scrap (such as sorted metals derived from electronics)
between developed countries has not presented the same
human health and environmental concerns,’ and thus
these types of goods will not be considered “e-waste” for
the purposes of this article.

Part I discusses the economic efficiency of the inter-
national e-waste trade in light of unaccounted costs, risks,
and benefits; whether the trade could be more efficient;
and the regulatory response necessary to improve effi-
ciency. Part II discusses the lack of incentives and capacity
to enforce current e-waste trade bans and proposes that
a responsible and efficient trade could be established by
allowing the trade and then redistributing the gains from
trade. For example, e-waste importing countries could
charge a tariff to fund development of governance and
infrastructure necessary for responsible e-waste process-
ing. Part IIT highlights some of the relevant World Trade
Organization law and suggests that an e-waste tariff could
be designed and implemented in a manner that is compat-
ible with it.

Part IV discusses efforts in the United States to ad-
dress the e-waste export problem, specifically, those un-
dertaken by the Environmental Protection Agency (EPA)
and the states, as well as the difficulties encountered. In
particular, the EPA’s regulatory authority for e-waste ex-
ports stems from the Resource Conservation and Recovery
Act (RCRA),'° which has a definition of “waste” that may
not cover e-waste that is purportedly reused. Part IV also
discusses constitutional limits on the states” power to con-
trol transboundary movement of e-waste.

The article concludes that in light of the potential effi-
ciency gains and fairness considerations, imposing a tariff
on the e-waste trade to fund development of responsible
e-waste management in developing countries is a better
option than a ban. And because the EPA may have limited
statutory authority to regulate e-waste purportedly ex-
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ported for reuse, and the states are constitutionally limited
in regulating e-waste exports, they are hindered from
effectively addressing the international e-waste problem
without U.S. legislation or treaty ratification.

. The Efficiency of the International E-Waste
Trade

While economic efficiency is not dispositive as to
whether a trade or decision is good policy, it is a principle
useful in decision-making.!! In particular, under Kaldor-
Hicks efficiency (which is often considered the basis of
cost-benefit decision-making),'? a trade or decision is
desirable if those who gain do so by an amount sufficient
to compensate those who lose.!® Essentially then, the trade
is desirable if its total benefits exceed its total costs.

Although e-waste traders may obtain net benefits
from trade (otherwise, they would rationally decide not to
trade), this does not mean that the trade is Kaldor-Hicks
efficient because there may be externalities—costs and
benefits not reflected in the market price of the transac-
tion that are borne by non-parties to the transaction.! The
externalities of the e-waste trade include the costs of harm
to human health and the environment not compensated
by the traders. Not factoring these costs into the efficiency
analysis could lead to trades where the total costs exceed
the total benefits from trade. A thorough accounting of all
externalities would need to include costs that are difficult
to quantify (e.g., environmental damage) and data that are
currently unavailable (e.g., the volume of e-waste that is
being smuggled into developing countries). Absent this
information, this article takes a qualitative approach in
discussing costs, risks, and benefits and exploring poten-
tial ways to ameliorate the e-waste trade problem. Further,
whether the trade as reformed is efficient should depend
on the cost of preventing damage to human health and the
environment, not the cost of remedying the harm after the
fact (which may be more). Thus, if the goal is to reform the
e-waste trade, lacking some information on the trade as it
exists will not greatly hinder the analysis as to whether the
trade can be made efficient.

A. High E-Waste Demand from Developing and
Industrializing Countries

Currently, developed countries export e-waste that is
costly to recycle or dispose of domestically to developing
countries with lax or nonexistent environmental, health,
and safety regulations, and poor labor forces.!> There is
demand in developing countries for e-waste, either as a
source of raw materials or as reusable electronics,'® and
the cheap labor and lax regulations lower the visible costs
of e-waste processing in these countries.'” Direct data on
e-waste movements are unavailable, but the U.S. Inter-
national Trade Commission (ITC) estimated that in 2011,
the United States exported about 325,000 tons of used
electronic products (UEPs)!® to India, China, Hong Kong,
Sub-Saharan Africa, and unaccounted destinations.?

African and Asian markets differ in their demands
for e-waste. Industrializing Asian countries, where most
electronics are manufactured, primarily need raw materi-
als extractable from e-waste.’ They generally have access
to new electronics and are increasingly generating signifi-
cant amounts of their own e-waste.2! In fact, China has
reportedly constructed recycling centers and tightened
enforcement against illegal e-waste imports.?> Neverthe-
less, there still appears to be demand for foreign e-waste
for its recoverable materials.??

In contrast, African countries with little access to new
electronics have a demand for reusable or repairable units
and less of a need for recyclable scrap because there are
no nearby markets for these commodities.?* But because
e-waste exporters are interested in disposing of junk, and
African importers can do this cheaply by dumping and
burning it in the open environment, African buyers are
willing to accept unrepairable junk as long as there are
enough functioning units to make a profit.> According to
one source, a shipment can contain up to 75 percent junk
and still be profitable.?6

If African buyers incurred the cost of proper disposal
for irreparable units (e.g., if dumping or burning in the
open environment were illegal), they might be willing
to pay more to receive less junk. Thus, if the importing
country were to enact and enforce laws requiring proper
disposal of e-waste so that these costs were imposed on
e-waste buyers accepting junk, these laws could incent
better sorting prior to shipping and lead to less dumping
and burning of junk. Buyers would also need information
on exactly what they are getting in order to properly value
the goods and negotiate a lower price to take into account
any disposal costs they might incur. This could be accom-
plished with the help of third party certification programs,
such as e-Stewards, which only permit working electronics
that have been tested in the United States and non-toxic
commodity materials to be exported to countries outside
the Organization for Economic Cooperation and Develop-
ment (OECD).?”

B. Large E-Waste Supply from Developed Countries

The United Nations Environment Programme esti-
mated in 2006 that around 22 to 55 million tons of e-waste
are generated worldwide every year.?® The EPA estimated
that 2.37 million tons of electronic products were ready
for end-of-life management in 2009 in the United States,
of which 25 percent was collected for recycling.?’ The
quantity of end-of-life electronics is expected to grow
since Americans are consuming more electronics and have
stockpiled electronics awaiting disposal.®® Once e-waste is
ready for end-of-life management, its fate can be disposal
in a landfill (or incinerator), recycling, or export. As de-
scribed below, domestic disposal and recycling currently
impose costs on consumers or the government, and export
generates revenue for the exporter.

Electronics can contain around sixty different ele-
ments, some of which are hazardous as waste under U.S.
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law?! and can contaminate soil and water if disposed of
in municipal landfills not designed to accept hazardous
waste.?2 In the United States, e-waste is estimated to ac-
count for 70 percent of the heavy metals found in munici-
pal landfills.? Proper hazardous waste disposal requires a
landfill that meets certain requirements under RCRA.3

Recycling is another option for e-waste, but the cost of
domestic recycling currently exceeds the revenue received
from selling the processed materials.* This is because
electronic device disassembly and sorting is complicated
by the fact that electronics are not uniform in content or
assembly and contain unidentified materials.3® Recycling
is therefore highly labor-intensive; in California, the cost
of recycling passed on to the consumer is $6 to $10 per
item.%” Further, once a unit has been broken down into
its component parts, facilities with the capacity to recycle
those components are limited. For example, few American
facilities are capable of processing flame-retardant plastic
or leaded glass from computer monitors, or of recovering
metals from circuit boards.*®® Some recyclers simply export
entire units overseas where labor is cheaper.®

In light of the costs of recycling and disposal, and the
fact that most markets for raw materials derived from
e-waste are overseas, it is no surprise that much of Ameri-
can e-waste is exported. Indeed, a 2008 report estimated
that 77 to 89 percent of the end markets for televisions and
computer monitors were outside the United States.*’

C. Summary of Costs and Benefits

The existence of willing sellers and buyers of e-waste
implies that both sides of the transaction derive net ben-
efits. But the costs and benefits not seen by the parties to
the transaction must also be accounted for in assessing
the overall efficiency of the trade. If negative externalities
could be eliminated through regulation, the relevant costs
and benefits to consider would include those associated
with proper recycling. Thus, the costs and benefits differ
somewhat for the trade as it currently stands and for a
reformed e-waste trade. These are discussed below.

1.  Benefits of Trading

The accounted costs of the e-waste trade include
savings in recycling costs as well as new job opportuni-
ties and a supply of secondhand electronics. To the extent
that the trade allows for reuse and recycling that would
not have otherwise occurred if e-waste were domestically
confined, the resulting environmental benefits may also be
attributed to the trade.

Lower labor costs abroad reduce the cost of recycling
e-waste,*! which is composed of heterogeneous materials
that require a great deal of labor to disassemble and sort.*?
Dismantling by hand produces more reusable compo-
nents and less contamination®® and is done more cheaply
abroad. In addition, recycling and reuse save hazardous-
waste landfill space in exporting countries, which is
another form of cost savings.

Importing resources that need processing creates
employment alternatives.** For example, Chinese farmers
choose to sort e-waste because it is more lucrative than
farming,* and banning the trade would eliminate this
choice of livelihood. In addition, reuse provides second-
hand electronics to developing countries that have little
access to new units.

Recycling provides a source of raw materials and
reduces the need to mine.*® E-waste has a higher concen-
tration of gold and copper than natural ores; for example,
a ton of recycled computer scrap produces as much gold
as 17 tons of ore.*” A ton of used mobile phones (which
constitutes 0.0006 percent of annual global production of
mobile phones) contains about 3.5 kilograms of silver, 340
grams of gold, 140 grams of palladium, and 130 kilograms
of copper.*8

Some cost savings of recycling over mining may be
priced into transactions, but environmental benefits are
not factored in unless environmental regulations impose
compliance costs on the mining industry. For example,
recycling could result in lower environmental costs than
mining since e-waste contains lower concentrations of
arsenic, mercury, and sulfur than that commonly found in
ores.” But ecological and aesthetic benefits of not having
to mine are likely unaccounted for (unless they are pro-
tected by regulation).

Recycling saves energy, some of which is accounted
for (such as the energy bill savings). Recovering aluminum
via recycling, for example, uses no more than 10 percent
of the energy required for primary production and has the
environmental benefit of reducing carbon dioxide and sul-
fur dioxide emissions® (which may be priced in depend-
ing on what regulations are in place).

Reuse could also save energy and other resources by
extending the life of electronics and thus saving or delay-
ing new units from being manufactured. These savings
can be significant because manufacturing electronics is
energy intensive: of the total energy spent in the lifecycle
of a product, the manufacturing process makes up 81 per-
cent.”! For example, a computer takes at least 530 pounds
of fossil fuels, 48 pounds of chemicals, and about 1.5 tons
of water to manufacture.>? Thus, to the extent that con-
tinuing to use an old product saves a new one from being
manufactured, energy is saved in manufacturing fewer
products over time.>

2. Costs of Trading

The accounted costs of the e-waste trade include those
associated with collection, transportation, labor, supplies,
and basic infrastructure. Unaccounted costs of the trade
currently include harm to workers and the environment,
and these costs increase when hazardous waste is moved
from countries with relatively strong worker and envi-
ronmental protections to countries with weaker protec-
tions. Quantifying these costs requires an estimate of
how importing countries value human health and clean
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air and water, but even lacking this information, the fact
that many importing countries have e-waste import bans
(albeit poorly enforced ones)> implies that these values
are not being taken into account. Thus, the costs to human
health and the environment are not part of the e-waste
bargain between traders and are not factored into the
transaction price.

Under the current system, e-waste workers typically
handle hazardous materials with no protective gear or
training. They may not have adequate information about
health risks when they decide to sort waste over other oc-
cupations, such as farming.> If regulations were to require
hazardous waste training, protective equipment, or health
care, they would introduce compliance or liability costs
but would eliminate the hidden costs that are currently
being externalized.

Dumping e-waste into bodies of water contaminates
the water with heavy metals, and open burning of the
e-waste pollutes the air and releases carcinogens.> Devel-
oping countries with lax environmental standards may
eventually adopt laws that require pollution prevention
or clean-up, which would transform externalized envi-
ronmental costs into compliance or liability costs (e-waste
traders faced with the choice of preventing pollution or
cleaning it up will probably choose the cheaper option).
For developing countries accumulating waste from both
domestic and global sources, hazardous waste sites are
likely to be even more expensive to clean up than U.S.
Superfund sites.””

D. Improving the Efficiency of Trade

From the available information, it appears that trade
in e-waste could be made more efficient by correcting for
externalities and by using better technology and processes.
Requiring that the trading parties internalize (that is, price
into the transaction) negative externalities would incent
them to avoid these negative outcomes at the lowest cost,
e.g., by taking preventive measures to cause less envi-
ronmental damage. Adopting better processes (such as
sorting or specializing), better technology, and leveraging
economies of scale may also improve efficiency. Process
and technology improvements could enable sorters to
extract more value while generating less waste and to do
so in a manner that results in less harm to their health and
the environment.

1. Preventive Measures

Improper e-waste disposal tends to create Superfund-
like sites that likely will cost more to clean up than to
prevent, because clean-up involves the extra expense of re-
moving hazardous waste from soil and water (in addition
to the cost of proper hazardous waste disposal). Similarly,
harm to human health generally incurs greater medical
costs (if medical care is available) than prevention® and
decreases the productivity of the workforce. While requir-
ing that parties to the trade undertake preventative mea-
sures may increase their costs, doing so could decrease the

overall costs of trade (wWhen those imposed on non-parties
are factored in).

2. Sorting

Sorting e-waste by units destined variously for
reuse and recycling prior to shipment could decrease the
amount of e-waste being disposed, increase gains from
trade, and thus improve efficiency. Sending non-reusable
units to Africa generates unnecessary shipping costs
and harms workers and the environment. It may be that
exporters, who are in a sense operating a disposal ser-
vice, are interested in quickly eliminating the waste, and
do not properly sort because the cost of testing, sorting,
and holding inventory is greater than the benefits from
any increased revenue generated from sorting. Enact-
ing and enforcing laws protecting worker health and the
environment in developing countries would change this
calculation by eliminating the cheap disposal-by-dumping
option. No longer able to externalize the cost of disposal,
importers would become more discerning in what they
buy, which would pressure exporters to sort.

3. Innovation, Specialization, and Economies of Scale

Trade in waste (electronic or otherwise) may be ad-
vantageous if there is innovation, specialization, or econo-
mies of scale in disposal techniques or comparative advan-
tages based on geological and transportation access.”
None of these elements, however, appear to characterize
the e-waste trade; overseas transportation adds to the cost,
and recycling in developing countries is done through ba-
sic techniques.®’ There appears to be potential to improve
efficiency through innovation and economies of scale, but
overseas transportation is necessary to take advantage of
cheap labor and markets for recycled materials.

Innovation and specialization already enable state-
of-the-art facilities to recycle a large percentage of certain
e-waste. While most smelters and refineries specialize in
extracting certain metals from disassembled and sorted
electronic parts, Umicore of Belgium reportedly can ex-
tract 20 types of metals from whole units, such as phones
and laptops.®! Major electronics companies, such as IBM,
can recycle more than 90 percent of their own products.®?
Plastics may be used as a fuel for cement kilns in the
smelting process, conserving landfill space and decreas-
ing the use of coal.®® But the variety of plastics used and a
lack of labeling hinder effective recycling of plastics from
computers. Sorted plastics can fetch from $265 to $900 per
ton, depending on the type of plastic, but a load of mixed
plastics has little value.** Cathode ray tubes (CRTs), the
glass and metal components of obsolete computer and
TV monitors, may also be recycled. CRTs are about 10 to
13 percent copper, which can be recovered and converted
into salable metal.®®

High-tech recycling facilities that can handle these
types of end-of-life products have high startup costs (some
reportedly as high as $2 billion) and are located in OECD
countries.®® While industrializing Asian countries are
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beginning to build recycling facilities, hand dismantling is
still prevalent because it more completely separates mate-
rials, resulting in higher quality materials than mechanical
methods, and because labor is cheap in these countries.®”
Developing African countries appear to not have these
facilities, likely due to their high costs, and investment is
not likely to happen where dumping is essentially free.
Moreover, high-tech electronic scrap recycling facilities
appear to benefit from scale and are not widespread even
in developed countries. The United States does not have
large-scale smelters capable of recycling circuit boards and
instead sells much of its electronics recycling abroad.®
Export provides free electronics disposal for consumers,
whereas proper domestic recycling and disposal imposes
a cost on consumers (as seen in California’s recycling pro-
gram, discussed below, where consumers must pay a fee
to cover the cost of recycling®).

Modern technology, however, does not completely
eliminate the labor needed to sort through the various
types of e-waste for recycling,”® and locating recycling
plants in countries where labor is cheap and allowing for
trade in e-waste could increase efficiency. In addition,
if recycled raw materials are ultimately shipped to Asia
where new electronics are manufactured, these shipping
costs would have to be incurred regardless of where the
recycling is done. Asian countries, which are beginning
to generate significant amounts of their own e-waste,”!
could take advantage of economies of scale by investing
in recycling infrastructure. They are beginning to invest or
attract foreign investment in recycling plants,’? but appar-
ently not to the extent necessary to fully process all of the
e-waste.

E. Considerations Beyond Economic Efficiency

The disparities in negotiating power between those
involved in the e-waste trade weigh in favor of looking
beyond the economic efficiency of a negotiated transaction
to achieve a fair result. These disparities can lead to ineg-
uities: various industry players taking advantage of poor
e-waste sorters and wealthy exporting countries taking
advantage of developing importing countries.

First, supposing the e-waste trade is efficient, that
determination does not ensure an equitable result because
Kaldor-Hicks efficiency does not require that the win-
ners in a transaction compensate the losers. The winners
in the e-waste trade include the importers and exporters
(who presumably would not reach a negotiated agreement
unless both parties gain), and the losers include those
who gain nothing from the trade but live in environments
polluted by e-waste operations and e-waste workers who
may unknowingly expose themselves to risks for which
they are not compensated. Thus, even if the total benefits
exceed the total costs of the trade, the trade would be
inequitable so long as the losers are not made whole. Poor
laborers may not have the bargaining power necessary to
achieve a fair result without outside intervention. Further,
even if worker and environmental regulations were to

be adopted, externalities are difficult to fully eliminate in
practice, so some redistribution of the gains from trade
would be needed to make whole those who lose more
than they benefit.

Second, assuming trade is currently inefficient, but
could be made efficient, the importing (usually develop-
ing) countries may not be able to overcome financial and
political costs associated with making a transition to a
more efficient trade. There may be regulatory uncertainty,
capital markets may not be functioning, upfront costs may
be high, and traders and recyclers may not be organized
enough to pool resources or invest. Importing countries
may need outside assistance, and fairness suggests that ex-
porting countries benefiting from cheap e-waste disposal
should help.

Il. International E-Waste Trade Management

Ideally, e-waste trade regulation should be informed
by whether the trade is efficient, but there is insufficient
information to make this determination. For example, the
acceptable level of risk to human health or of environ-
mental pollution differs by country, and the efficiency of
different trades between different trading partners varies.
To simplify the analysis, the rest of this article considers
two possibilities for managing the international e-waste
trade: (A) banning trade if it is not and cannot be made
efficient or (B) allowing trade but redistributing the gains
from trade if it is or could be made efficient.

If the trade cannot be made efficient, it should be
banned or other measures should be taken to stem the
flow. Developed countries may currently be benefitting
from the trade’s inefficiency by externalizing costs to
importing countries; they should internalize these costs
by dealing with e-waste domestically. While developing
countries are beginning to generate significant amounts
of e-waste domestically, a ban may still help as a stopgap
until their e-waste recycling governance and infrastructure
improve. Because this governance and infrastructure are
not yet in place, many developing countries are in favor of
e-waste trade bans, as discussed in the next part.

The factors discussed above, however, hint that the
e-waste trade, with improvements, could become efficient.
If the e-waste trade is allowed and there are net gains from
trading even when externalities are internalized, there is
a potential win-win solution for exporting and importing
countries. Developed countries seeking to export e-waste
could help developing countries build the necessary
infrastructure to safely manage e-waste and train workers.
This would provide economic opportunity and employ-
ment alternatives in developing countries, and a source of
reusable electronics and raw materials. Establishing an e-
waste recycling infrastructure also would be beneficial for
countries needing to manage their own growing domestic
e-waste streams, such as China and India.”

In light of imperfect information on e-waste trade ef-
ficiency, a tariff set at a level to help fund responsible recy-
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cling would be better than a blanket ban; any trade where
the gains do not offset the tariff would not proceed. Thus,
a tariff would work like a ban on the least efficient trades.
A tariff set too high would ban some of the efficient trades,
but that would still be better than a blanket ban stopping
all of the efficient trades.

A. Stemming the Flow of E-Waste Through an
E-Waste Trade Ban

China, Thailand, Vietnam, and Uganda have imposed
import bans,” and certain African states have agreed to
adopt hazardous waste import bans.” But despite these
measures, the illegal e-waste industry appears to be robust
in both China and Africa.”®

Bans also play a significant role in the main interna-
tional agreement on trade in hazardous waste, the Basel
Convention on the Control of Transboundary Movements
of Hazardous Wastes and Their Disposal (Basel Conven-
tion).”” The Basel Convention’s objective is to “protect, by
strict control, human health and the environment against
the adverse effects which may result from the generation
and management of hazardous wastes.””® The parties’
obligations under Article 4 include minimizing the genera-
tion and movement of hazardous waste, ensuring that
human health and the environment are protected from the
adverse effects of the transboundary movement of hazard-
ous waste, abiding by the import bans of certain coun-
tries,”” preventing the import of wastes if there is reason to
believe that the wastes will not be managed in an envi-
ronmentally sound manner® and not permitting wastes
to be exported or imported to or from a non-party.8! This
non-party ban provision has an exception: parties may ar-
range to move wastes across boundaries with non-parties
provided that it is done in an environmentally sound
manner.®? In an attempt to prevent abuse of this exception,
the parties adopted an amendment to ban all transbound-
ary movements of hazardous wastes from OECD member
states destined for disposal in non-OECD states.® This
ban, known as the Basel Ban Amendment,3* currently does
not have enough support to enter into force.®

It appears that e-waste bans are generally ineffective.
This could be due to the fact that the developing countries
desiring bans lack the resources to enforce them,8¢ and
that developed countries do not have an incentive to help
enforce bans.¥ In fact, developed countries disfavor bans,
likely because bans eliminate a means of waste manage-
ment.®

B. International Measures for Managing E-Waste
Trade and Processing

E-waste import bans have been ineffective, likely
because bans forgo gains from trade, and importing
countries generally have not been able to enforce them.

It is thus worthwhile to consider responsible, less trade-
restrictive alternatives that allow gains from trade and that
incent developed countries to help develop and support
the trade measures. Efforts relevant to building respon-

sible trade are now under way: Africa® and China® are
developing e-waste governance, and India has issued
guidelines for managing e-waste®! and has required indus-
try to clean up hazardous waste.??

Improving e-waste trade efficiency requires an
overhaul in governance and recycling infrastructure, a
difficult task for importing countries to accomplish alone.
Principles of efficiency and fairness suggest that some of
the gains from trade should be allocated to help importing
countries acquire proper recycling technology, train e-
waste workers and government officials and fund moni-
toring and enforcement programs. Ideally, the gains from
trade would be distributed so that developing countries
would find it worthwhile to give up their bans.

If allowing the e-waste trade is desirable, how much
in funds should be transferred and how should these
funds be collected and distributed? Ideally, the exporting
country should transfer funds to the importing country
equal to the cost of the exported e-waste’s proper dis-
posal (perhaps receiving a price adjustment for the value
extractable from the e-waste).”® This could be a tariff paid
by exporters, who may collect the money from consumers
who are disposing of the waste.

The importing country could also be paid through
funds from taxing purchased electronics (which consum-
ers would pay) or hazardous components used in prod-
ucts (which producers would pay). This way, consumers
disposing of e-waste or producers responsible for its
hazardous content would directly pay for proper dis-
posal.®* But at the time the tax would be collected from the
consumer or producer, the disposal destination would be
unknown, and this contribution would not necessarily be
proportionate to the e-waste transferred between coun-
tries. These funds, however, could form the basis of an
international funding mechanism (perhaps supplemental
to a tariff). An international entity could collect such funds
and disburse them to importing countries, like the Least
Developed Countries Fund under the United Nations
Framework Convention on Climate Change, where devel-
oped nations pledge money and developing countries ap-
ply for the funds.?> The importing countries would be held
accountable for effectively using funds and might have to
accept outside monitoring and assistance as a condition
for receiving funding.

Returning to the tariff, it appears that a key benefit is
that it can be set at a level to internalize the externalities of
the trade (i.e., pay for proper disposal). It could be an im-
port or export tariff, and agreements between the export-
ing and importing countries could help ensure that the
funds are used properly.?® If the importing country were
to impose the tariff, it would be able to determine the level
of the tariff and retain more control over the funding.””
Managing the import tariff and its use would require that
the importing country have governance capability for
implementing the overhaul. A disadvantage of the import-
ing countries individually imposing the tariff is that the

78 NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1



e-waste could preferentially go to countries with no tariff
or a lower one. If the exporting country were instead to
impose an export tariff, it could then transfer the funds to
the importing country or to a third party implementing
the e-waste recycling program. Theoretically, who collects
the funds should not matter, but an exporting country
would likely face internal political difficulty in adopting
and maintaining a tariff for the benefit of another coun-
try, and it may never get done. This weighs in favor of an
import tariff as the most viable option.

Another issue is that a tariff is a trade-restricting mea-
sure subject to challenge at the World Trade Organization
(WTO). It is therefore crucial to design and implement the
tariff in compliance with relevant WTO law.

lll. Compatibility of an E-Waste Tariff with WTO
Law

An e-waste tariff is a restriction on trade and may
be challenged under WTO law. However, the following
analysis suggests that a tariff-funded e-waste program
may be designed and implemented in a manner that is
consistent with WTO law.

The relevant WTO agreements for an e-waste tariff
are the General Agreement on Tariffs and Trade (GATT)”
and the General Agreement on Trade in Services (GATS).”
Whether e-waste is a good or its disposal is a service
would determine which agreement applies. E-waste likely
would be considered a good governed by the GATT since
it has monetary value and is traded.!® But if the waste is
not reused or recycled into raw materials but is instead
disposed of, this would be considered a service governed
by the GATS.!! Analyses under the GATT and the GATS
would be similar because they have analogous provisions
(except for GATT Article XX(g) as noted below), so little is
lost by focusing on the GATT.

A. Some Relevant GATT Obligations

Assuming the e-waste trade is governed by the GATT
and the trading countries are WTO members, an e-waste
import tariff would need to be designed and implemented
consistently with GATT obligations. Of these, Article III,
which requires that imported products be treated no less
favorably than like domestic products,'®? is likely prob-
lematic if a country imposes an e-waste import tariff but
cannot impose a similar tax on domestically generated
e-waste.!% If the importing country could tax domestically
generated e-waste similarly to imported e-waste, the tax
on imported e-waste could qualify as a border tax adjust-
ment under Article II:2 and avoid a conflict with Article
II1.1% Article II:2 also allows for fees for costs of services
(which could perhaps include proper disposal services).!%

1.  United States—Taxes on Petroleum and Certain
Imported Substances
A WTO Panel report, United States—Taxes on Petro-
leum and Certain Imported Substances,'% illustrates relevant
aspects of Articles II:2 and III. There, the United States had

levied a tax on imported petroleum products at a higher
rate than crude oil received by U.S. refineries,'”” and
imposed a tax on imported substances produced using
chemical feedstock domestically taxable under the Super-
fund Act.!%® The tax on petroleum was deemed inconsis-
tent with Article I11:2!%° because the tax on the imported
product (petroleum products) was higher than that on the
like domestic product (crude oil), and Article III:2 applies
whether or not trade is adversely affected.!'” However,

it was determined that the tax on imported substances
produced using domestically taxable chemical feedstock
was border tax adjustment eligible.!!! This is because the
tax on the imported substances equaled, in principle,

the Superfund tax that would have been imposed on the
chemicals used in producing the imported substance, had
these chemicals been sold in the United States.!!2

Thus, an importing country could impose an e-waste
import tariff in conjunction with a similar tax on domesti-
cally generated e-waste; however, without the domestic
e-waste tax, the import tariff would likely be deemed
inconsistent with Article III, even if trade is not affected.

B. GATT Article XX(b) and (g) Exceptions

If a trade measure is inconsistent with GATT obliga-
tions, the measure could still be allowed if excepted under
Article XX. This involves a two-tiered analysis. First, the
measure must qualify for an enumerated exception under
Article XX, as determined by its design and content.!3
Second, the measure cannot be applied in a discriminatory
manner between similarly situated countries or be a dis-
guised restriction on trade, as required by the introductory
paragraph of Article XX (known as the “chapeau”).!!*

There are two exceptions under Article XX relevant
to health and environmental concerns associated with
e-waste: Article XX(b) (which excepts measures necessary
to protect life or health) and Article XX(g) (which excepts
measures relating to the conservation of exhaustible natu-
ral resources). Supposing that an e-waste tariff is found
to be inconsistent with GATT obligations, the following
subparts discuss how these exceptions are applied.

1.  Article XX(b) Exception for Measures Necessary to
Protect Life or Health

Article XX(b) of the GATT provides that, subject to the
requirements in the chapeau, “nothing in this Agreement
shall be construed to prevent the adoption or enforce-
ment by any contracting party of measures...necessary
to protect human, animal or plant life or health.”!!> Its
application and the meaning of “necessary” are discussed
in Brazil—Measures Affecting Imports of Retreaded Tyres
(Retreaded Tyres).!16

In Retreaded Tyres, Brazil had banned the import of
retreaded tires, which are used tires with worn treads
replaced by new material.!'” Retreaded tires have a shorter
lifespan than new tires and contribute to the accumula-
tion of waste tires.!!8 Waste tire accumulation, like e-waste
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accumulation, poses health and safety risks,'"” and the
objective of the import ban was to reduce these risks aris-
ing from the accumulation of waste tires to the “maximum
extent possible.”!?? The European Communities alleged
that the import ban violated a number of GATT provi-
sions.'?! Brazil defended the measures as being justified
under Article XX(b).1?

For the import ban to qualify under Article XX(b), the
measure must be necessary to protect human, animal, or
plant life or health: it must contribute to the realization
of its stated objective, and there cannot be a reasonably
available alternative to the measure.!? Brazil’s import
ban satisfied this test.!?* Notably, it was unnecessary for
the ban to eliminate waste tire accumulation, and it was
unnecessary to quantify the risk reduction (a qualitative
analysis sufficed).!?® While a ban is deemed to be the most
trade-restrictive measure, the ban does not have to be
“indispensable” to be “necessary”; it must be “apt to make
a material contribution to the achievement of its objec-
tive.”126 It was noted that the contribution did not have
to be immediately observable, as “certain complex public
health or environmental problems may be tackled only
with a comprehensive policy” that “can only be evaluated
with the benefit of time.”1?

Alternatives proposed by complaining WTO mem-
bers must be less trade restrictive than the measure at
issue while preserving the desired level of protection, and
they also must be “reasonably available.”!?® An alterna-
tive (such as landfilling or incineration) is not reasonably
available if associated risks (such as that from toxic leach-
ing from landfilling or toxic emissions from incineration)
would not arise from the measure at issue (an import
ban).!?’ Further, complementary measures to the mea-
sure at issue are not alternatives; better management of
the waste or better disposal techniques would not be an
alternative to the ban, but instead part of a comprehensive
strategy to achieve the objective of the ban.!*

Like retreaded tires, e-waste poses health and envi-
ronmental risks, and one objective of a tariff would be
to reduce these risks by funding ways to safely process
e-waste. The Article XX(b) analysis in Retreaded Tyres
could apply to an e-waste tariff with a few differences.
Compared to a ban, a tariff is less trade restrictive, but the
connection between a tariff and the objective of reducing
risks from improperly managed e-waste is less direct than
that of a ban (because a tariff is only a funding mechanism
and requires complementary programs to achieve the
objective). Since the Appellate Body has recognized the
need for comprehensive policies with interacting mea-
sures to address health and environmental problems, and
the difficulty in isolating the contribution of a particular
measure to the objective,'®! a tariff that funds measures
that reduce harm from e-waste could fit in the “compre-
hensive policy,” especially given that funding materially
contributes to achieving this objective. This, together with
the tariff being less trade restrictive than a ban, suggests

that an e-waste tariff could be provisionally justified under
this exception.

2.  Article XX(g) Exception for Measures Relating to
the Conservation of Exhaustible Natural Resources

Article XX(g) provides that (subject to the chapeau’s
requirements) nothing in the GATT shall be construed
to prevent members from adopting or enforcing mea-
sures “relating to the conservation of exhaustible natural
resources if such measures are made effective in conjunc-
tion with restrictions on domestic production or consump-
tion.”!32 The “relating to” clause requires an inquiry into
the connection between the measure and the objective,
and “made effective in conjunction with” is meant to
ensure evenhanded imposition of restrictions on imported
and domestic products.'3 United States—Standards for
Reformulated and Conventional Gasoline (US—Gasoline)'3*
and United States—Import Prohibition of Certain Shrimp and
Shrimp Products (US—Shrimp)'%® illustrate this exception.

At issue in US—Gasoline were the baseline establish-
ment rules, a part of a pollution control regulation pro-
mulgated under the 1990 Clean Air Act.!* The baselines
were set at a statutory level for foreign gasoline refiners,
while domestic refiners were allowed to individually
establish baselines.'” This was determined to be inconsis-
tent with Article III:4, but justifiable under Article XX(g).!3
The baseline establishment rules were “related to” the con-
servation of clean air in the United States because some
kind of baseline was needed for monitoring compliance,
and the objective of the regulation would be “substantially
frustrated” without the baseline establishment rules.!3

Adding to the “related to” analysis, US—Shrimp
explained that the “substantial relationship” between
the baseline establishment rules in US—Gasoline and the
conservation of clean air in the United States was a “close
and genuine relationship of ends and means.”14 Further,
it held that the measure at issue must be “fairly narrowly
focused” in scope with respect to the conservation objec-
tive.141

The second clause, which requires that the measure
at issue is “made effective in conjunction with restric-
tions on domestic production or consumption,” means
that the measure must evenhandedly impose restrictions
on foreign and domestic production or consumption of
exhaustible natural resources for conservation purposes.
The baseline establishment rules in US—Gasoline satisfied
this requirement.'*? Identical treatment of domestic and
imported products was unnecessary; inconsistency with
Article III:4 would not arise in the first place if treatment
was identical. However, it was noted that if restrictions
were imposed on imported products alone and not on like
domestic products, the measure would simply be discrimi-
nation and not designed for implementing conservationist
goals. 144

142

For an e-waste tariff to qualify under Article XX(g),
it must relate to the conservation of exhaustible natural
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resources, such as clean air or water (which are polluted
by e-waste dumping and incineration), and it must work
in conjunction with domestic conservation measures for
air or water. The tariff could be “related to” conserva-
tion because without the tariff (which funds responsible
e-waste processing in a country that could not otherwise
afford it) the conservation of clean air or water would be
substantially frustrated. Note that this requires the im-
porting country to have domestic conservation measures
in place that could be substantially frustrated. The tariff
also must be “narrowly focused,” which could mean that
it may only cover e-waste participating in the program
funded by the tariff.

The evenhandedness requirement means that the tariff
must work in conjunction with domestic conservation-
related restrictions. The appropriate domestic restriction
would likely be a tax on domestically generated e-waste,
which could be a problem if the importing country were
seeking an Article XX exception because it could not adopt
a domestic tax in the first place to satisfy Article I1:2. While
domestic and imported products need not be treated
identically, according to US—Gasoline, it appears that a
domestic tax cannot be entirely absent. But because WTO
cases are highly fact specific, there is the possibility that a
future panel or Appellate Body would determine that the
evenhandedness requirement is not necessarily the same
for developed and developing countries. If a developing
country does not impose a tax on domestic e-waste in con-
junction with an import tariff, this disparity in treatment
may be due to inability rather than protectionism, which
was the concern articulated in US—Gasoline.

3. Article XX Chapeau

A trade-restricting measure provisionally justified un-
der an Article XX exception must also satisfy the chapeau,
which concerns the measure’s application.! Satisfying
the chapeau is a “heavier task” than showing that the
measure fits within one of the exceptions, because the
member seeking the exception must show that the mea-
sure is not applied in an abusive manner.4¢ Indeed, none
of the provisionally justified measures in the Article XX
cases discussed above satisfied the chapeau.'”

In US—Gasoline, the United States was deemed not to
have adequately explored means of mitigating problems
associated with imposing the same baseline establishment
rules on foreign and domestic refiners, because it should
have pursued cooperative agreements with the complain-
ing WTO members.!#® This deficiency of process was
deemed “unjustifiable discrimination” and a “disguised
restriction on international trade.”!*° Similarly, the United
States was found not to have sufficiently engaged all of the
members selling it shrimp “in serious, across-the-board
negotiations with the objective of concluding bilateral or
multilateral agreements” before banning imports from
them.!>" This was especially important in light of the fact
that the objective of the measure, protecting migratory sea
turtles, required cooperation from many countries.’> The

United States was found to have negotiated seriously with
some but not all members selling it shrimp, and to have
endeavored to transfer turtle-protecting technology un-
equally among the countries.!>? Because the “cumulative
effect” of the measure’s application to various members is
considered, the differences in treatment were deemed to
constitute “unjustifiable discrimination.”1

In Retreaded Tyres, Brazil was found to have applied its
import ban in a manner constituting arbitrary or unjus-
tifiable discrimination!>* because it granted an exception
to the ban to Mercosur!>® members for remolded tires.!>
Even though this exception arose out of a decision by a
Mercosur arbitral tribunal, it was determined that despite
the fact that discrimination may arise from a rational deci-
sion, it still can be “arbitrary or unjustifiable” because its
underlying rationale is not related to the objective of the
measure seeking Article XX exception.!>

While treating similarly situated WTO members
differently is expressly disfavored,'*® treating differently
situated members the same has also been deemed unac-
ceptable. In US—Shrimp, the United States was faulted
for imposing “essentially the same” policy on countries
importing shrimp into the United States as that enforced
on American shrimp trawlers; for applying a “rigid and
unbending standard” for certifying countries that may
export shrimp to the United States; and for not accounting
for different conditions that may occur in other members’
territories.!>

The Appellate Body decisions discussed above
indicate that the chapeau, as interpreted, imposes a high
standard. While a defect in a measure’s application under
the chapeau may be cured by a serious, good faith attempt
to negotiate a multilateral agreement with all involved
members, prolonging discourse increases the cost of delay
in implementing a measure.'® Nevertheless, this process
may be necessary in implementing an e-waste tariff that
can satisfy the chapeau.

C. GATT Provisions Aimed at Facilitating Economic
Development

For developing countries implementing tariffs, there
are a number of GATT provisions available to aid their de-
velopment. For example, Article XVIII:4 allows qualifying
countries “to deviate temporarily from the provisions of
the other Articles” of the GATT.!! Article XXVIII bis pro-
vides that tariff negotiations should consider “the needs
of less-developed countries for a more flexible use of tariff
protection to assist their economic development and the
special needs of these countries to maintain tariffs for
revenue purposes,” as well as “all other relevant circum-
stances,” including fiscal, developmental, and strategic
needs.2 Thus, Article XVIIL:4 could provide temporary
relief from GATT obligations for an e-waste tariff, and Ar-
ticle XXVIII bis could help with e-waste tariff negotiations
and potentially negotiations needed to satisfy the chapeau.
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In summary, an e-waste import tariff adopted in
conjunction with a tax on domestic e-waste likely could
qualify as a border tax adjustment under Article II:2. If the
domestic tax is infeasible, the provisions facilitating devel-
opment in Article XXVII may still allow the tariff to stand
temporarily despite Article III obligations. Otherwise, the
importing country would have to ensure that the process
of adopting and implementing the tariff and its substance
will enable it to be justified as an Article XX exception.

To be provisionally justified under Article XX(b) or (g),
the importing country must articulate the tariff’s objective
as one that protects human, animal, or plant life or health;
or conserves exhaustible natural resources, such as clean
air or water. To qualify under Article XX(g), the importing
country must also have domestic conservation laws (e.g.,
for clean air or water) with which the tariff would work.
This could be an issue if the importing country does not
have these environmental laws or if the laws are not suf-
ficient to justify the tariff.

As discussed above, the tariff is likely to be neces-
sary under Article XX(b), as it is apt to make a material
contribution to protecting human life or health. Also, the
tariff could be related to the conservation of clean air or
water under Article XX(g), and in countries that otherwise
have little funding for conservation, conservation efforts
associated with e-waste processing would be substantially
frustrated without the tariff. To qualify for this exception,
the tariff would have to be narrowly focused (e.g., it prob-
ably could not cover imports that would not be processed
through the program funded by it).

Article XX(g)’s evenhandedness requirement may be
difficult to satisfy because it requires that the tariff work
in conjunction with domestic conservation-related restric-
tions. US—Gasoline did not require that the domestic
restriction be identical to that imposed on the imported
product, but it could not be entirely absent. For an e-
waste import tariff, the appropriate domestic restriction
would likely be a tax on domestically generated e-waste.
This could be a problem if the importing country had to
seek an Article XX exception because it could not adopt
a domestic tax that satisfies Article II:2 in the first place.
For this reason and because of the potential inadequacy of
domestic conservation laws, the case for an Article XX(b)
exception may be stronger than that for Article XX(g).

Once the tariff is provisionally justified under one of
the exceptions, it still needs to satisfy the chapeau. From
the cases discussed above, there appears to be very little
tolerance for discrimination in the measure’s application.
However, a WTO member seeking to impose a tariff that is
applied in a discriminatory way may be able to overcome
invalidity under the chapeau by making a serious, good
faith attempt to negotiate a multilateral agreement with
all involved members. In this way, an importing country
could unilaterally impose a tariff absent international
cooperation after a lengthy process.

A problem that is fundamentally international is likely
best addressed at the international level, but piecemeal
measures at the national and state levels could also help.
On the national level, the e-waste problem could be ad-
dressed by importing countries enacting and enforcing
laws protecting against the hazards of e-waste process-
ing. But unless all of the importing countries take action,
e-waste will end up in the countries that do not have
adequate and enforced regulations. Ideally, this would
lead to a race to the top, where every country adopts and
enforces laws to avoid becoming the global dumping
ground. But this has not occurred to the extent necessary,
whether due to political failure, lack of capacity, or desire
for a short-term gain from trade at the expense of costs
likely to be borne in the future. Exporting countries could
also adopt laws prohibiting exports to countries without
adequate protections for human health and the environ-
ment, but this has not happened to the extent necessary
either, likely because developed countries do not have
an incentive to eliminate the option to cheaply dispose of
e-waste, or because it is politically infeasible. The United
States’ efforts in regulating e-waste exports are discussed
in the first part of Part IV. Individual state efforts are dis-
cussed in the second part. While states may regulate some
e-waste recycling and disposal activities, they are constitu-
tionally limited in regulating export and thus cannot fully
address a problem involving international trade.

IV. U.S. E-Waste Regulation

Apart from participating in a tariff scheme, the United
States could help address the e-waste problem on multiple
levels. It could ratify the Basel Convention and the Ban
Amendment; legislate to address the e-waste export prob-
lem or allow explicitly for states to do so; and promulgate,
amend, and enforce federal export regulations related to
e-waste.

The United States has signed but has not ratified the
Basel Convention, and ratification would help in several
ways. For example, ratification would require the United
States to expand the scope of waste that it regulates to be
consistent with Basel Convention definitions. The United
States would have to be aware of what it cannot export to
certain countries, ensure that the wastes would be handled
and disposed of in an environmentally sound manner
abroad, and take back exports of hazardous waste refused
by the importing country.'63

A. Federal Legislation and Regulations

There is currently no federal legislation governing
e-waste recycling and export, despite attempts in 2010 and
2011 to pass a bill banning certain e-waste exports.!*4 The
most applicable statutory framework related to e-waste
is RCRA, % a statute governing solid and hazardous
waste. While some electronics can be considered hazard-
ous under RCRA, % the EPA has exempted some e-waste
from hazardous waste handling requirements to facilitate
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recycling and reuse.!®” However, there is no regulatory
mandate to recycle e-waste under RCRA.

168
169

As to e-waste export, the EPA regulates only CRTs,
which are typically hazardous due to high lead content.
The EPA recognized that the “unfettered export of CRTs
for recycling could lead to environmental harm,” and that
CRTs are “sometimes managed so carelessly that they pose
possible human health and environmental risks from such
practices as open burning, land disposal, and dumping
into rivers.”17? Thus, the EPA requires exporters of CRTs
for recycling to comply with requirements similar to those
for hazardous waste exports,!”! but the EPA’s CRT export
rules for recycling exclude CRTs from the definition of
solid waste under RCRA if certain requirements are satis-
fied.1”? An exporter for recycling must notify the EPA and
obtain consent from the destination country, provide ship-
ping route information, and provide information on the
manner in which the CRTs will be handled and recycled
abroad.!”?

The EPA’s rule for CRT exports for reuse requires
less from exporters than for recycling because the EPA
does not have the same RCRA authority over reuse (even
though CRTs exported for reuse are often similarly treated
once abroad).!”* An exporter for reuse need only send a
one-time notification to the EPA and maintain records
demonstrating that each shipment of exported CRTs
will be reused.!” But the rule does not require export-
ers to provide the date and destination of the export or
the nature of the reuse, and nothing in the rule explicitly
enables the EPA to request records demonstrating reuse.
This makes it difficult for the EPA to determine whether
these exporters should have followed the rules for recy-
cling or for disposal. Consent from the receiving country is
not required before CRTs are exported for reuse, and this
is especially problematic in cases where there is a ban on
the import of used CRTs. Because notice does not have to
be given in advance or indicate the destination country,
it is difficult to identify and intercept problem shipments
before they leave the United States. Further, “reuse” and
“recycling” are not defined for the purposes of CRT ex-
ports. Lacking definitions, CRTs that should be exported
pursuant to the rules for recycling are sometimes exported
under the rules for reuse.!”® The CRT export rules are
therefore easily circumvented by exporters,'”” and lack-
ing export restrictions on other forms of e-waste, e-waste
exports from the United States are virtually unimpeded.'”®

While the EPA could promulgate stronger regulations
for e-waste export under RCRA, there are challenges with
regulating e-waste purportedly exported for reuse under
RCRA. For e-waste to fall within the scope of RCRA, it
has to be “solid waste.”1” Solid waste is defined to be
“discarded material,” among other things.!®” Discarded
material includes that which is abandoned, and abandon-
ment includes disposal, burning, incineration, or accumu-
lation.'8! Much of the e-waste shipped abroad is disposed
of, burned, incinerated, or accumulated and would fit

within the definition of solid waste. But material that is
actually reused is not solid waste,'8? and an exporter may
assert that its e-waste is being exported for reuse and
escape regulation. Thus, RCRA’s scope makes it difficult
to regulate e-waste that is purportedly intended for reuse,
but is in fact shipped abroad for disposal or recycling.

Incorporating waste intended for reuse within the
meaning of “solid waste” under RCRA has been difficult.
Industry has successfully challenged the EPA’s definition
of solid waste in the past with respect to reuse: the DC
Circuit held that the EPA exceeded its authority “in seek-
ing to bring materials that are not discarded or otherwise
disposed of within the compass of ‘waste.””18% The Court
held that Congress used the term “discarded” in its ordi-
nary sense, to mean “disposed of” or “abandoned” and
that the term “discarded materials” under RCRA section
1004(27) could not include materials “destined for ben-
eficial reuse...in a continuous process by the generating
industry itself.”184 Since Congress had directly spoken to
this issue, !> the EPA’s definition was not entitled to Chev-
ron deference.'8

In light of this history, the EPA may have difficulty
bringing e-waste purportedly intended for reuse directly
within the meaning of “solid waste,”!%” but this situation
could be distinguished from the aforementioned case.
Note that e-waste purportedly destined for reuse is not
part of “a continuous process by the generating industry
itself.”18 It is shipped to another end user overseas, so it
is difficult to monitor and verify that the e-waste will be
reused. Indeed, courts have found that material, presum-
ably reusable, could be solid waste if it is not clear that the
material will actually be reused or sold.'®

B. State E-Waste Recycling Programs

The EPA establishes minimum waste management
standards under RCRA, but states may adopt require-
ments that are more stringent or broader in scope.!”
About half of the states have enacted e-waste recycling
legislation, which comes in two types: advance recovery
fee (ARF) and extended producer responsibility (EPR).!!

The ARF system, adopted by California, requires that
consumers pay a disposal fee when they purchase certain
electronics (discussed further below). An advantage of this
system is that it is visible to consumers and could help
raise awareness of e-waste disposal issue and incent them
to generate less waste. California is the only state to have
adopted the ARF system.!2

EPR programs vary and may require that manufactur-
ers pay all or a portion of end-of-life management costs,
take possession of their products after consumer discard,
label products with component or materials lists to reduce
the cost of third-party recycling, or be financially liable for
environmental damage and clean-up costs from hazard-
ous waste disposal.!??
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An advantage of EPR is that it could incent producers
to minimize hazardous components'** and design prod-
ucts that are easier to recycle, but only if producers see the
costs of proper disposal.!® If e-waste can be cheaply dis-
posed of out of state or abroad, producers in EPR schemes
will do just that. Some form of international measure, such
as a trade ban or tariff system, could work with domestic
measures to put disposal responsibility on those taking
back the waste. A ban would force these actors to recycle
the waste domestically, and a tariff system that takes into
account the cost of proper disposal would incent produc-
ers to design products with lower hazardous content to
minimize the tariff.

Incenting consumers to generate less waste and
dispose of it responsibly would also be helpful. Although
consumers do not directly see the disposal fee in EPR, they
may pay these costs through higher product prices passed
on by the manufacturer. Higher prices may drive consum-
ers to be more discerning in their purchases, use the prod-
ucts longer and, in doing so, consume fewer resources,
and generate less hazardous waste.

Any e-waste recycling scheme also would need to
incent consumers to actually turn in the e-waste—other-
wise, even with ARF or EPR schemes in place, consumers
might not expend the effort to turn e-waste in for recycling
and simply throw it in the dumpster instead. An incentive
scheme could take the form of a deposit-refund system,!®
where consumers pay a deposit upon purchase and re-
trieve the deposit upon proper disposal.

To illustrate some of the challenges faced by state
e-waste recycling programs, it is useful to discuss Califor-
nia’s program as an example. California was the first state
to enact an e-waste recycling law, the Electronic Waste
Recycling Act of 2003. The two primary objectives are to
limit the amount of toxic substances in certain electronic
products sold in California and to establish a funding
system for their collection and recycling.!” Under the first
objective, manufacturers of covered electronic devices
must provide information demonstrating their efforts in
reducing toxic substances and increasing recyclable mate-
rials in their electronics.!”® The funding system established
under the second objective requires that retailers collect a
fee from consumers purchasing covered electronic devic-
es.! This fee is deposited into a state-managed account,
and payments are transferred to approved recyclers based
on the weight of covered electronics recycled.?

From 2005 to 2012, California’s program diverted
more than a billion pounds of e-waste from landfills.2%!
But the program has not stopped the export of its e-waste
to developing countries, and by paying recyclers for pro-
cessed e-waste by weight, the state has “built a magnet for
fraud totaling tens of millions of dollars, including illegal
material smuggled in from out of state.”?*? Because Cali-
fornia regulations stipulate that recyclers and collectors
can only receive payments for in-state generated waste,
the state must verify that every piece of waste submit-

203

ted for a claim is associated with a California address,2%*

which can be a resource-intensive process. But the pro-
gram is structured in this way to ensure that it fits within
the market participant exception to withstand dormant
Commerce Clause challenges.

The dormant Commerce Clause is the negative impli-
cation of the Constitutional grant to Congress of the power
to “regulate Commerce with foreign Nations, and among
the several States.”?% Because the federal government,
and not the states, was explicitly delegated this power,
the states are impliedly preempted from exercising this
authority.

Whether a state law violates the dormant Commerce
Clause depends on whether it discriminates against in-
terstate commerce. “Discrimination” means “differential
treatment of in-state and out-of-state economic interests
that benefits the former and burdens the latter.”?% Dis-
criminatory laws motivated by “simple economic protec-
tionism” are subject to a “virtually per se rule of invalid-
ity.”2"7 This can be overcome by showing that there is no
other means to advance a legitimate local purpose®® or by
invoking the market participant exception: a state law that
discriminates against out-of-state waste may be valid if the
state is acting as a purchaser, seller, or subsidizer.?”” The
exception allows states to engage in certain discriminatory
practices so long as the state is “acting as a market partici-
pant, rather than as a market regulator.”?1°

California declared in its Electronic Waste Recycling
Act that it is a market participant?'! and designed its pro-
gram as a subsidy in order to fit within this exception.?'?
Thus, California subsidizes voluntary e-waste recycling
and does not at the same time mandate recycling in order
to avoid engaging as a regulator.

Should California’s program hypothetically fall
outside the market participant exception, the program
would not necessarily be invalid. If the state regulation is
not considered discriminatory in intent, the balancing test
under Pike v. Bruce Church would apply.?'® The Pike court
held that the challenged statute did not have a discrimina-
tory intent because it was a fraud prevention statute and
did not mean to treat differently “in-state and out-of-state
economic interests that benefit[] the former and burdens
the latter.”?!* Arguably, California’s statute is similarly
nondiscriminatory in intent because its objective is to
promote e-waste recycling, which is funded by its own
residents.?!® Under the Pike test, a court should uphold a
nondiscriminatory statute “unless the burden imposed on
[interstate] commerce is clearly excessive in relation to the
putative local benefits.”?!¢ But California’s program does
not bar out-of-state e-waste from being recycled in Califor-
nia (it merely refrains from authorizing state funds to pay
for its recycling). Therefore, the e-waste recycling law does
not affect out-of-state e-waste, and thus arguably does not
burden it. It would be even harder to argue further that
the law imposes a burden on interstate commerce “clearly
excessive in relation to the putative local benefits.”2!
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Operating a recycling subsidy program to take ad-
vantage of the market participant exception is one way to
avoid invalidity under the dormant Commerce Clause,
but it is resource intensive because the state must verify
that each piece of e-waste recycled under its program
originated from within the state. And while processing
hazardous e-waste domestically could ensure that it is not
dumped on developing countries, doing so has a similar
effect as a ban by forgoing a more efficient alternative for
responsible e-waste recycling elsewhere. To take advan-
tage of such a possibility, the state might be able to col-
lect e-waste as part of a voluntary program and sell it to
responsible recyclers overseas. Whether this would pass
muster under the dormant Foreign Commerce Clause
is unclear, as the U.S. Supreme Court has not formally
decided whether the dormant Foreign Commerce Clause
has a market participant exception.?!® But to stay within
the market participant exception, the state would not be
able to mandate participation in the e-waste collection pro-
gram, as doing so would be to engage as a regulator.?!”

Since the EPA does not allow states to administer their
own export provisions,??? California e-waste export regu-
lations largely follow the EPA’s CRT export rules. Califor-
nia law differs, however, in that it more broadly concerns
“covered electronic wastes”?*! and “covered electronic
devices.”??2 But these categories do not extend to electron-
ic scrap that has been processed by recyclers.?? California
law therefore does not inhibit the export of processed but
still hazardous e-waste scrap; an estimated 160 million to
210 million pounds?** of e-waste that cannot be profitably
recycled in California are exported per year.??

While the states are making progress in e-waste re-
cycling, the constraints on California’s ability to regulate
e-waste illustrate the limits of state power with respect to
the transboundary movement of e-waste.??° Ultimately,
the federal government is best positioned to address prob-
lems involving interstate and international commerce.

Conclusion

This article considered the economic efficiency of the
international e-waste trade and how it should inform in-
ternational trade and U.S. e-waste management practices.
The trade as it currently stands imposes costs on human
health and the environment that are not accounted for by
the parties to the trade. It is unknown whether internaliz-
ing these costs would make the trade prohibitively expen-
sive. If it would, then the trade’s costs exceed its benefits,
and halting the trade would increase social welfare. If the
trade is or can be made efficient, the importing country
could adopt an e-waste import tariff that prices in the
costs of protecting its workers and environment from the
hazards of the trade.

From an economic efficiency perspective, a tariff
scheme that could fund responsible trade appears to be
more appealing than a trade ban. Blanket bans forgo
potential gains from trade, which disincentivizes compli-

ance with the bans and could explain why current e-waste
import bans are generally not well enforced. Tariffs that
price in the cost of proper recycling and disposal could
filter out inefficient trades while allowing gains from
efficient trade. These tariffs could help fund responsible e-
waste recycling in developing countries, and governments
in these countries are more likely to enforce schemes that
generate revenue. Meanwhile, developed countries are
more likely to agree to international e-waste management
that enables them to enjoy relatively inexpensive—but
also responsible—disposal of waste (which a tariff does
but a ban does not).

An e-waste import tariff could be formulated to be
consistent with WTO law. The tariff would have to be ad-
opted in conjunction with a domestic e-waste tax in order
to qualify as a border tax adjustment under the GATT. If
the domestic tax is infeasible, the tariff could be deemed
discriminatory under the GATT, and the importing
country would have to ensure that the tariff’s substance,
as well as the process of negotiating and implementing
it, satisfies the criteria allowing for exception under the
GATT.

Turning to how the e-waste problem is being ad-
dressed domestically, the United States has not been a
leader in this arena and is the only developed country
withholding ratification of the Basel Convention. On the
federal level, the EPA has promulgated limited e-waste
export rules, but in practice, e-waste exports from the
United States are essentially unimpeded. While the EPA
could employ RCRA authority to promulgate stronger
rules, a potential difficulty is that the scope of RCRA only
covers waste, which typically does not include materials
destined for reuse. The states are also attempting to regu-
late e-waste, but their power to control the transboundary
movement of e-waste is constitutionally limited. Given
these constraints on the EPA and the states, Congress may
need to step in and coordinate with the international com-
munity in addressing this international problem.

Coordinating U.S. and international measures could
also indirectly encourage electronics manufacturers to
design and make products with less hazardous material. A
trade ban or a tariff working together with a domestic pro-
ducer take-back program could produce such an incentive.
If trade is banned, and producers must recycle their own
products, lowering the hazardous content in their prod-
ucts would reduce their recycling costs. Similarly, if trade
is allowed, but with a tariff internalizing the cost of proper
disposal, producers paying disposal costs would have an
incentive to reduce that cost by reducing the amount of
hazardous materials in their electronics.
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Set World Standards for Electronics Recycling, Reuse to Curb
E-Waste Exports to Developing Countries, U.N. UNIv. (Sept. 15,
2009), http:/ /www.eurekalert.org/pub_releases/2009-09 /unu-
sws091009.php (last visited May 31, 2012).

BLEWAS & KELLY, supra note 31 (Electronic scrap “contains much
lower levels of deleterious elements common to ores, such as
arsenic, mercury, and, especially, sulfur.”).

U.N. UN1v., supra note 48.

Eric Williams, Energy Intensity of Computer Manufacturing: Hybrid
Assessment Combining Process and Economic Input-Output Methods, 38
ENVTL. Sc1. & TECH. 6166, 6166 (2004).

S. Schwarzer et al., Environment Alert Bulletin, E-Waste: The

Hidden Side of IT Equipment’s Manufacturing and Use, UN. ENV'T
PROGRAMME (Jan. 2005), available at www.grid.unep.ch/products/3_
Reports/ew_ewaste.en.pdf.

If, however, the used product is sold to someone who would not
have been able to afford a new product, reuse generates no energy
savings.

See infra Part IL.A.

Even if the workers perceive a risk, they might systematically
underestimate it because the risks associated with e-waste

NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1 87



56.
57.

58.

59.

processing, such as lead poisoning, are not readily apparent. See, 82.

e.g., BASEL ACTION NETWORK, supra note 8, at 16. 83
UNED, StEP, supra note 2.
BASEL ACTION NETWORK, HAZARDOUS WASTE RECYCLING: NO 84.

JUSTIFICATION FOR ToXIC TRADE (2008), available at http:/ /www.ban.
org/library/BP07_June_2008.pdf (“Historically, hazardous waste

recycling has proven to be an environmental nightmare even in 85

rich developed countries. For example, a full 11 percent of U.S.
Superfund priority sites that were required to be cleaned up at
enormous costs were caused by recycling operations.”).

Dean Ornish, Health: Prevention Is Worth the Money, NEWSWEEK,
http:/ /www.newsweek.com/health-prevention-worth-
money-86075 (last updated Mar. 13, 2010, 4:57 PM).

Richard B. Stewart, International Trade and Environment: Lessons
from the Federal Experience, 49 WasH. & LEE L. Rev. 1329, 1338 (1992)
(“Free trade in wastes should promote joint welfare for reasons

similar to those that justify free trade in ordinary goods and 86.
services: economies of scale in disposal techniques, comparative 87

advantage based on geology and transportation access, and
innovation through specialization.”) (internal citation omitted).

Id. art. 11.1.

Basel Convention, Second Conference of the Parties, Mar. 25, 1994,
Decision I1/12(1).

The Basel Ban Amendment, Third Conference of the Parties,
Decision I1I/1 and Annex VII, Sept. 22, 1995, http:/ /www.basel.
int/pub/baselban.html.

As of this writing, only 74 of the 179 parties to the Ban Amendment
have ratified it. Ban Amendment to the Basel Convention on the
Control of Transboundary Movements of Hazardous Wastes and
their Disposal Geneva, Sept. 22, 1995, http:/ /www.basel.int/
Countries/StatusofRatifications/BanAmendment/tabid /1344 /
Default.aspx; Parties to the Basel Convention, http://www.
basel.int/Countries/StatusofRatifications / PartiesSignatories /
tabid /1290/Default.aspx. Notably, non-ratifiers include Japan,
Canada, and the United States (which has not even ratified the
Basel Convention).

BASEL ACTION NETWORK supra note 8, at 23.

According to the U.S. Government Accountability Office, the EPA
does very little to prevent exports of e-waste going to countries that
ban its imports, even when the EPA is aware of the problem. GAO,

60.  See supra Introduction, Part LA. supranote 4, at 7.
61. ITC, supra note 4, at 5-9; GAO, supra note 4, at 14-15. 88. Developed countries typically do not favor bans in waste
trade. See Nina Bomber, The Basel Convention’s Complete Ban on
62. B s & KELLY, te 31. ! .
LEI‘A’U? BLLY, Supra note Hazardous Waste Exports: Negotiating the Compatibility of Trade and
63.  Id. (citing NAT'L SAFETY COUNCIL, ELECTRONIC PRODUCT RECOVERY the Environment, 7 . ENVTL. L. & PRACTICE. 325, 334 (1997). Canada
AND RECYCLING BASELINE REPORT, RECYCLING OF SELECTED ELECTRONIC and Japan have not ratified the Ban Amendment. BASEL ACTION
PROQUCTS IN THE UNITED STATES 47 (1999) (stating that one ton of NETWORK, supra note 8. The European Communities fought to lift
plastic can replace nearly 1.3 tons of coal)). the import ban in Brazil—Retreaded Tyres, a case concerning the
64. Id. import of used tires that pose human health and environmental
) . hazards. Appellate Body Report, Brazil—Measures Affecting Imports
65. ?d. Note, however, that CRT. glass is expensive to recycle gnd there of Retreaded Tyres, WT/DS332/ AB/R (Dec. 3, 2007) [hereinafter
is not much of a market for it. ITC, supra note 4, at 2-10. Firms must Appellate Body Report, Brazil—Retreaded Tyres]. The U.S. Congress
typically pay to dispose of CRTs, which are often exported. Id. at has twice introduced a bill unsuccessfully that would limit
3-9,n.33, 3-12. e-waste exports. Infra Part IV.A. The Institute of Scrap Recycling
66. ITC, supra note 4, at 3-8, 5-9. Industries opposed it, claiming that “the legislation could hurt
67. Id. at3-7,513,n.55, 6-14. us. b}lsmesses zfmd I/J/ackflie agams/t etfforrts to improve overseas
recycling operations” and “would ‘stifle” a growing market for U.S.
68.  See Luther, supra note 5, at 10-11; ITC, supra note 4, at 1-6, n.21, 3-7, exports and increase costs in the growing e-waste industry in the
3-8. U.S., because U.S. companies would be shut off from using foreign
69.  See CAL. CODE REGS. tit. xiv, § 18660.40(a)—(c) (West 2014). recycling facilities.” Grant Gross, Congress Weighs Rules on E-Waste,
IDG NEWS SERV. (June 26, 2011, 1:33PM), http:/ /www.pcworld.
70.  See Luther, supranote 5, at 7, 10-11. com/article/231072/congress_weighs_rules_on_ewaste.html.
71. By 2020, China and South Africa are expected to increase e-waste E-Waste Africa Project, BASEL CONVENTION, http:/ /www.
generation from computers by 200 to 400 percent compared to 2007 basel.int/Implementation/Technical Assistance /EWaste /
levels. UNEP, StEF, supra note 2, at 50. EwasteAfricaProject/tabid /2546 /Default.aspx (last visited May
72.  ITC, supra note 4, at 5-13 n.55. 5,2014) (The e-waste Africa project coordinated by the Secretariat
. . . of the Basel Convention is working on e-waste environmental
73.  This does not imply that these countries should also manage other : . : i .
. . . . governance in Africa’s recycling sector. This includes gathering
countries’ waste streams, but once the infrastructure is established, N . . . . . .
. . . information, increasing the capacity of certain countries to
economies of scale could help make it profitable for them to recycle . g P, i
. manage e-waste, investigating the feasibility of establishing
foreign waste. Further, the manufacturers that use these recycled . . .
ial 1 di £ th . environmentally sound materials recovery operations and
materials are located in some of these countries. enhancing the capacity to monitor and prevent illegal traffic.).
74. ITC, supranote 4, at 6-18; GAO, supra note 4, at 37. 90. China recently promulgated regulations that establish a fund to
75.  Most African states have adopted their own ban on the import of subsidize e-waste recycling, to which electronics manufacturers
hazardous waste. Bamako Convention on the Ban of the Import and consignees of electronics imports must contribute. Further,
Into Africa and the Control of Transboundary Movement and disposal enterprises must have an environmental monitoring
Management of Hazardous Wastes Within Africa, Jan. 30, 1991, system for waste product treatment and report the data to the local
2101 UN.T.S. 177. environmental agency. Liability provisions penalize the failure to
76.  See supra notes 4-7. §upply iMormation on hazardou§ isubstan;g co.ntent, engaging
) in e-waste disposal without requisite qualifications, applying
77.  Basel Convention, supra note 9. Some agreements overseen by the obsolete e-waste disposal technology and processes, and causing
World Trade Organization are also relevant, as discussed in Part IIL. environmental pollution through e-waste disposal. Wendy Zeldin,
78. Id. at pmbl. China: Regulations on Electronic Waste, GLOBAL LEGAL MONITOR
. . (Apr. 24, 2009), http:/ /www.loc.gov /lawweb /servlet/lloc_
79. As&de frpm the Basel Ban Amendment (se.e bglow), cou.ntrles can news?disp3_1205401235_text; see also Wendy Zeldin, China:
1mpose 1mp0rt.bfms through the Convention itself, which allows Surcharge on Electronic Waste Takes Retroactive Effect, GLOBAL LEGAL
parties to prohibit the import of hazardous waste. Id. at art. 4, 13. MONITOR (Sept. 12, 2012), http:/ /www.loc.gov/lawweb /servlet/
80. Id.art. 4.1(b), 4.2(a), (d), (e), (g)- lloc_news?disp3_1205403322_text.
81. Id.art. 45.
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97.

98.

99.

100.

101.

102.

103.

CENT. POLLUTION CONTROL BD., MINISTRY OF ENV'T & FORESTS,
GUIDELINES FOR ENVIRONMENTALLY SOUND MANAGEMENT OF E-WASTE
(2008) (India).

Frederick Noronha, India’s Supreme Court Panel Cracks Down on
Hazardous Waste, ENV'T NEws SERV. (Nov. 19, 2004), http:/ /www.
ens-newswire.com/ens/nov2004,/2004-11-19-01.asp. See also UNEP,
StED, supra note 2, at 59 (identifying India and China “as having a
significant potential for the introduction of pre- and end-processing
technologies with a strong support in capacity building in the
informal sector”).

The disposal fee might have to be adjusted each time the e-waste
is processed so that as more of the high-value components are
extracted, the fee transmitted properly reflects the cost of disposal
less the value of the e-waste.

Taxing producers based on the hazardous content of their
electronics directly incents them to minimize hazardous materials
in designing and manufacturing electronics.

See Least Developed Countries Fund, U.N. FRAMEWORK CONVENTION
ON CLIMATE CHANGE, http:/ /unfccc.int/cooperation_support/
least_developed_countries_portal /1dc_fund/items/4723.php (last
visited Jan. 30, 2013).

If tariff proceeds were not used for e-waste related programs, the
tariff could be challenged under World Trade Organization law as a
barrier to trade. See infra Part III.

An import tariff for e-waste would be analogous to the Superfund
tax, which the United States imposes on certain imported
substances, such as petroleum, to fund Superfund site clean-

up. Such a tariff would also be similar to a carbon border tax
adjustment, where the importing country with a price on carbon
imposes a tariff on the foreign goods to take into account the
carbon emitted in the production of those goods.

General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, 1867
U.N.T.S. 190 [hereinafter GATT].

General Agreement on Trade in Services 1993, in the Uruguay
Round Final Act, Dec. 15, 1993, Annex 1B, 33 LL.M. 1167 (1994).

The European Court of Justice (ECJ), for example, considers
“goods” to be “products which can be valued in money” and that
are “the subject of commercial transactions.” Case 7/68, Comm'n
v. Italy, E.C.R. 428 (1968). The ECJ has in fact specifically stated
that waste is a “good” in the context of the European Economic
Community Treaty. Case C-2/90, Comm'n v. Kingdom of Belgium,
1992 E.C.R. 1-04431 ] 23.

See, e.g., U.S. INT'L TRADE COMM'N, SOLID AND HAZARDOUS WASTE
SERVICES: AN EXAMINATION OF U.S. AND FOREIGN MARKETS, PUB.
No. 3679, app. D, tbl. D-1 (2004), available at http:/ /www.usitc.
gov/publications/332/pub3679.pdf (listing refuse disposal
commitments under GATS).

Imported products “shall be accorded treatment no less favourable
than that accorded to like products of national origin in respect of
all laws, regulations and requirements affecting their internal sale,
offering for sale, purchase, transportation, distribution or use.”
GATT, supra note 98, at art. I1I, para 4. The purpose of Article IIl is
to avoid protectionism of domestic production and to ensure that
imported products are treated in the same way as like domestic
products once they have cleared customs. Appellate Body Report,
Japan—Taxes on Alcoholic Beverages, WT/DS11/AB/R, p.16 (Oct. 4,
1996).

A tax on domestically generated e-waste could be akin to a
disposal fee, which may be financially challenging for some
citizens in developing countries. China has a rule which requires
manufacturers to pay a fee that goes toward disposal and recycling
costs, but it is not obvious that this would qualify as a similar
internal tax under Articles II and III. UNEP, StEP, supra note 2. If the
internal tax is too onerous, the government could theoretically tax
and then subsidize domestic e-waste generators (i.e., disposers of
e-waste) who cannot afford to pay an e-waste disposal tax. Article
III provides that the “provisions of this Article shall not prevent the

104.

105.

106.

107.
108.
109.

110.

111.
112.
113.

114.
115.
116.
117.
118.
119.

120.
121.
122.
123.
124.
125.
126.

127.

payment of subsidies exclusively to domestic producers, including
payments to domestic producers derived from the proceeds of
internal taxes.” GATT, supra note 98, at art. III, para 8(b).

Article II:2(a) provides that parties may impose on the importation
of any product: “a charge equivalent to an internal tax imposed
consistently with the provisions of paragraph 2 of Article III in
respect of the like domestic product or in respect of an article from
which the imported product has been manufactured or produced
in whole or in part.” GATT, supra note 98, at art. II, para 2(a). Article
III:2 provides that imported products shall not be subject to internal
taxes in excess of those applied to like domestic products. Id. at art.
III, para 2.

Article II:2(c) provides that parties may impose on the importation
of any product: “fees or other charges commensurate with the cost
of services rendered.” Id. at art. II, para 2(c).

Report of the Panel, United States—Taxes on Petroleum and Certain
Imported Substances, L/6175 (June 17, 1987), GATT B.1.S.D. (34th
Supp.) at 136 (1988) [hereinafter US—Superfund]. The dispute panel
is the fact finder and interprets WTO law, while the Appellate Body
decides legal issues on appeal. It is important to note that dispute
panel and Appellate Body reports are case-specific and do not bind
other disputes, even if the issues are the same. Interpretations of the
rules are persuasive, however, in that future panel and Appellate
Body decisions may follow them. Dispute Settlement System Training
Module: Chapter 7.2 Legal Status of Adopted/Unadopted Reports in
Other Disputes, WORLD TRADE ORG., http:/ /www.wto.org/english/
tratop_e/dispu_e/disp_settlement_cbt_e/c7s2p1_e.htm (last
visited Nov. 19, 2013).

US—Superfund, supra note 106,  2.2.

Id. q 2.4.

Imported products cannot be subject to internal taxes or other
internal charges of any kind in excess of those applied to like
domestic products. GATT, supra note 98, at art. III, para 2.

US—Superfund, supra note 106, 11 5.1.1, 5.1.12. The Panel decided
that an evaluation of the trade impact of the tax was not relevant to
the inquiry of whether the petroleum tax at issue was consistent
with Article ITL Id. q 5.1.12.

Id. 91 5.2.7, 5.2.10.
Id. 15.2.8.

Appellate Body Report, United States—Import Prohibition of Certain
Shrimp and Shrimp Products, 1 118, WT/DS58/AB/R (Oct. 8, 1998)
[hereinafter US—Shrimp] (citing Appellate Body Report, United
States—Standards for Reformulated and Conventional Gasoline, p. 22,
WT/DS2/AB/R (Apr. 29, 1996) [hereinafter US—Gasoline]).

See GATT, supra note 98, at art. XX.

Id. at art. XX(b) (emphasis added).

Appellate Body Report, Brazil—Retreaded Tyres, supra note 88.
Id.atn.2., T 1.

Id. {121

The risks associated with waste tire accumulation include
mosquito-borne diseases, toxic chemicals, and fire hazards. Id.
119.

Id.  134.

Id. q2.

Id. 1 3.

Id. q 146.

1d. 99 134, 144, 183.
Id. 99 147-49.

Id. 1 150 (noting that a ban is the most trade-restrictive measure
implicitly acknowledges that an import tariff would be less trade-
restrictive than a ban).

Id. 9 151.
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146.
147.

148.
149.
150.
151.
152.
153.

154.

155.

156.
157.
158.

159.

160.

Id. g 156.
Id.  174.
4. 1172
Id. 151

See GATT, supra note 98, at art. XX(g) (Article XX(b) in GATT
corresponds to GATS XIV(b), but there is no GATS analog to GATT
Article XX(g)).

See, e.g., US—Gasoline, supra note 113, at 20-21.

US—Shrimp, supra note 113.

US—Gasoline, supra note 113, at 2, 4-5.

Id. at5, 6.

Id. at 21-22.

Id. at 19.

US—Shrimp, supra note 113, q 136.

Id. 1 138.

US—Gasoline, supra note 113, at 20-21.

Id. at 20.

Id. at21.

US—Shrimp, supra note 113, q 116. To run afoul of the chapeau,
the measure would have to be applied in manner that results in
discrimination, the discrimination would have to be arbitrary or
unjustifiable in character, and this discrimination would have to
occur between countries where the same conditions prevail. Id.
150. US—Gasoline clarified that such discrimination could occur
between exporting and importing members as well as between
different exporting members. LUS—Gasoline, supra note 113.
US—Gasoline, supra note 113, at 22-23.

Appellate Body Report, Brazil—Retreaded Tyres, supra note 88,  252;
US—Shrimp, supra note 113, 1] 142, 145, 186; US—Gasoline supra
note 113, at 29.

US—Gasoline, supra note 113, at 25, 26, 28.
Id. at 29.

US—Shrimp, supra note 113, ] 166.

Id. ] 168.

Id. 1 175.

Id. 1176. The rigid and inflexible application of the measure was
also deemed to constitute “arbitrary discrimination between
countries where the same conditions prevail.” Id.  177.

Appellate Body Report, Brazil—Retreaded Tyres, supra note 87, 11
232-33.

Mercosur, or the Mercado Comun del Sur (Southern Common
Market), is a regional trade agreement between Brazil, Argentina,
Uruguay, and Paraguay. See, e.g., Appellate Body Report, Brazil—
Retreaded Tyres, supra note 88, at vi.

Remolded tires are a subcategory of retreaded tires. Id. at n.8.
Id. 19 228, 232.

GATT Article I attempts to minimize discrimination based on a
product’s country of origin by extending preferential treatment
granted to any one country to all countries. GATT, supra note 98, at
art. L.

US—Shrimp, supra note 113, ] 163, 164. The Appellate Body stated
that “discrimination results not only when countries in which

the same conditions prevail are differently treated, but also when
the application of the measure at issue does not allow for any
inquiry into the appropriateness of the regulatory program for the
conditions prevailing in those exporting countries.” Id. q 165.

170.

The United States revised its guidelines in response to the
Appellate Body’s decision in US—Shrimp to introduce flexibility
in the application of the measure at issue and made “serious,
good faith efforts” to negotiate an international agreement. This
effort was sufficient, and the Appellate Body clarified that an

161.
162.
163.
Id. 164.

165.
166.

167.

168.

169.

171.
172.
173.
174.
175.
176.

international agreement need not be concluded. United States—
Import Prohibition of Certain Shrimp and Shrimp Products, Recourse
to Article 21.5 of the DSU by Malaysia, WT /DS58/AB/RW (Oct. 22,
2001) 99 6-7, 134. Note, however, that this decision to uphold the
import ban came three years after the Appellate Body decision to
strike it down.

GATT, supra note 98, at art. XVIII, para. 4.
Id. at art. XXVIII bis, para. 3.
See GAO, supra note 4, at 34-35.

The Responsible Electronics Recycling Act was introduced to
prohibit the export of certain electronics whose improper disposal
may create environmental, health or national security risks. Reps.
Green and Thompson Introduce Electronic Waste Recycling Bill, H.R.
2284, The Responsible Electronics Recycling Act of 2011 (June 23, 2011),
http:/ / green.house.gov / press-release/reps-green-and-thompson-
introduce-electronic-waste-recycling-bill. Senator Whitehouse
sponsored companion legislation, S. 1270. S. 1270 (112th):
Responsible Electronics Recycling Act, GOVIRACK.US, http:/ /www.
govtrack.us/congress/bills/112/s1270. Both bills died after being
referred to Committee. Id.; H.R. 2284 (112th): Responsible Electronics
Recycling Act, GOVIRACK.US, http:/ /www.govtrack.us/congress/
bills /112 /hr2284. In opposition was the Institute of Scrap Recycling
Industries. Gross, supra note 88. The 2010 e-waste bill was similar to
the 2011 bill. Id.

42 U.S.C. §§ 6901-6992k (2006).

Resource Conservation and Recovery Act section 1004(5) defines
“hazardous waste” as a “solid waste” that may significantly
contribute to an increase in mortality or serious illness; or pose

a substantial hazard to human health or the environment when
improperly treated, stored, transported, disposed of or otherwise
managed. 42 U.S.C. § 6903(5) (2006). Hazardous waste is more
specifically defined in 40 C.ER. § 261.3 (2013). Once a material is
determined to be “solid waste,” it can be “hazardous waste” if it
is listed under 40 C.ER. §§ 261.3(a)(2)(ii), 261.31-33 (2013), or if it
exhibits ignitability, corrosivity, reactivity or toxicity. 40 C.ER. §§
261.3(a)(2)(i), 261.21-24 (2013).

Wastes — Resource Conservation — Common Wastes & Materials
—eCycling, U.S. EPA, http:/ /www.epa.gov/osw/conserve/
materials/ecycling/rules.htm (last updated Nov. 7, 2013). Other
exemptions and exclusions from RCRA include conditionally
exempt small quantity generators, 40 C.ER. § 261.5(2013), and
the Household Waste Exclusion, which excludes from federal
hazardous waste management requirements all waste generated
by normal households, hotels, campgrounds, and other facilities
offering residential services, 40 C.ER. § 261.4(b)(1)(2013). Thus,
the source of the e-waste is partially determinative of whether it is
hazardous waste.

See GAO, supra note 4, at 6. A CRT is the vacuum-sealed glass and
metal unit found in obsolete computer monitors and televisions. Id
at12.

Each CRT contains up to seven pounds of lead. See, e.g., KPCC
SOUTHERN CALIFORNIA PUBLIC RADIO, supra note 39. Color CRTs
sampled as entire units will almost always fail the Toxicity
Characteristic Leaching Procedure, 40 C.ER. § 261.24(a), for lead.
TIMOTHY G. TOWNSEND ET AL., RCRA TOXICITY CHARACTERIZATION OF
CoMPUTER CPUS AND OTHER DISCARDED ELECTRONIC DEVICES X, 5-1,
5-2 (2004).

Modification of the Hazardous Waste Program; Cathode Ray Tubes,
71 Fed. Reg. 42928, 42938 (July 28, 2006).

Id.

40 C.FR. §§261.39-40 (2013).

40 C.ER. §§ 261.39(a)(5)(i), (v) (2013).

See BASEL ACTION NETWORK, supra note 8, at 7.

40 C.ER. § 261.41(a) (2013).

The EPA recognizes that “some CRTs allegedly exported for reuse

are actually recycled in the receiving country, sometimes under
unsafe conditions.” Revision to the Export Provisions of the
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180.

181.
182.

183.
184.
185.
186.

187.

188.
189.

Cathode Ray Tube (CRT) Rule, 77 Fed. Reg. 15336, 15339 (proposed
Mar. 15, 2012). See also GAO, supra note 4, at 17.

GAQO, supra note 4, at 23 (“43 U.S. companies that responded to our
fictitious requests were willing to export nonworking CRTs to us, in
apparent violation of the CRT rule.”).

Id. at 6. The EPA is in the process of revising the CRT export rules
to collect more information from exporters. Revision to the Export
Provisions of the Cathode Ray Tube (CRT) Rule, 77 Fed. Reg. 15336,
15339 (proposed Mar. 15, 2012). The final rule was expected in

July 2013, but has yet to be promulgated. Revision to the Export
Provisions of the Cathode Ray Tube (CRT) Rule, http://www.
regulations.gov /#!docketDetail, D=EPA-HQ-RCRA-2011-1014.

See 42 U.S.C. § 6901(a) (discussing Congressional findings with
respect to solid waste); 42 U.S.C. § 6902(a) (discussing the statute’s
objectives with respect to solid waste). In the Ninth Circuit,
whether material is “waste” under RCRA depends on: “(1) whether
the material is destined for beneficial reuse or recycling in a
continuous process by the generating industry itself, Am. Mining
Cong. v. EPA, 824 F.2d 1177 (D.C. Cir., 1987) at 1186; (2) whether
the materials are being actively reused, or whether they merely
have the potential of being reused, Am. Mining Cong. v. EPA, 907
F.2d 1179 (D.C. Cir., 1990) at 1186; (3) whether the materials are
being reused by its original owner, as opposed to use by a salvager
or reclaimer, U.S. v. ILCO, 996 F.2d 1126 (11th Cir.,1993) at 1131.”
Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1043 (9th Cir. 2004)
(internal quotation omitted).

Resource Conservation and Recovery Act of 1976 § 1004(27), 42
U.S.C. § 6903 (2006). EPA regulations define solid waste to be
“any discarded material,” that is not excluded under 40 C.ER.
§§ 261.5(a), or granted a variance under §§ 260.30-31. 40 C.ER. §
261.2(a)(1) (2013).

40 C.ER. § 261.2(a)(2)()(A), (b) (2013).

“Materials are not solid wastes when they can be shown to be
recycled by being...[u]sed or reused as effective substitutes for
commercial products,” 40 C.ER. § 261.2(e)(1)(ii) (2013). But the
definition of discarded material does include recycled materials
that are used in a manner constituting disposal. 40 C.ER. § 261.2(a)
@)@)(B), (©)(1) (2013).

Am. Mining Cong. v. EPA, 824 F.2d 1177, 1178 (D.C. Cir. 1987).

Id. at 1186, 1188-90.

Id. at 1193.

Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837
(1984).

The EPA has proposed revisions to the CRT export rule which
would require that the reuse and recycling of solid waste be
legitimate as specified in 40 C.ER. § 260.43, which describes the
conditions for the legitimate recycling of hazardous secondary
materials. Definition of Solid Waste, 76 Fed. Reg. 44094, 44150,
44153 (proposed July 22, 2011). A hazardous secondary material
includes spent material or byproduct that would be hazardous
waste under 40 C.ER. pt. 261 when discarded. But hazardous
secondary materials are not necessarily solid waste until discarded.
See id. at 44096, n.1. Thus, the proposed rule would not bring
e-waste purportedly destined for reuse within the definition of
solid waste until it is discarded. As of this writing, the final rule
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Navigating Treacherous Waters: The Navigation Law and
Private Petroleum Cleanup Costs

By Michael Kettler

. Introduction

New York’s Oil Spill Prevention, Control, and Com-
pensation Law, codified as article 12 of the New York
Navigation Law (the “Navigation Law”), empowers the
state to clean up oil spills and impose strict liability for
the cleanup costs on those responsible for the discharge.
The law also creates a private right of action for recovery
of petroleum cleanup costs.! Unlike many state statu-
tory and common law claims often asserted along with
CERCLA claims, the Navigation Law scheme is similar to
CERCLA, imposing strict liability on an expansive class
of responsible parties and permitting a private right of
action for cleanup costs.?

The Navigation Law typically has been applied to
relatively small-scale events, such as leaks from residential
fuel tanks? or gas station USTs.* However, the Second Cir-
cuit upheld Navigation Law claims to recover CERCLA
cleanup costs at a multi-party site implicating both petro-
leum and non-petroleum industrial operations.® Thus, the
Navigation Law may be used to recover CERCLA cleanup
costs that address petroleum contamination even when
those costs are not recoverable under CERCLA itself.

This article discusses the structure of liability under
the Navigation Law: who is liable, who can recover, and
what damages are available. The article also notes situa-
tions where Navigation Law remedies are more limited
than CERCLA. Then, the article discusses ways in which
the Navigation Law provides relief not available under
CERCLA. The Navigation Law imposes strict liability for
cleanup costs that otherwise might not be recoverable
due to CERCLA’s petroleum exclusion. The statute of
limitations is longer and accrues later under the Naviga-
tion Law than under CERCLA in certain circumstances.
Finally, unlike CERCLA, the Navigation Law imposes
liability on previous landowners who did not discharge
petroleum themselves but failed to act to remediate
known petroleum contamination. And, unlike many state
law environmental remedies that might be used in place
of CERCLA, the Navigation Law creates a similarly ag-
gressive cleanup scheme for petroleum contamination in
New York that CERCLA created for hazardous substances
nationwide.

Thus, companies with historic or current petroleum
operations in New York should be aware of the further
source of liability the Navigation Law presents. On the
other hand, the Navigation Law creates an opportunity
for parties adverse to petroleum operators at multi-party
cleanup sites to recover costs that might not be available
in other states.

Il. Structure of Navigation Law Liability

A. Liable Parties Under the Navigation Law

The Navigation Law imposes strict liability on any
person who discharges petroleum.® “Discharge” and
“petroleum” are the key terms establishing the reach of li-
ability. As befitting an environmental statute, these terms
are defined broadly.”

A person’s status as a “discharger” depends on the
person’s ability to control the release of petroleum regard-
less of that person’s role in the activities that led to the
discharge. Thus, a landowner whose lessee owned and
maintained a leaking above-ground kerosene tank was
a discharger.® Similarly, even where a previous owner
caused the discharge, the current landowner is a dis-
charger if he knows about the discharge but does nothing
in response.’

The Navigation Law applies to discharges to both
groundwater and surface water.!? Furthermore, pe-
troleum need not actually contaminate surface water
or groundwater. A release of petroleum onto land is a
discharge if it “might flow or drain into” the waters of the
state.!! Thus, courts permit Navigation Law claims for
petroleum cleanups that do not address water impacts.'?

The statute’s broad definition of petroleum extends
liability beyond gas stations, underground storage tanks,
oil terminals, and other obvious petroleum suspects.
Petroleum need not be the substance that actually triggers
the cleanup obligation as long as some petroleum was
discharged. For example, the Navigation Law allowed
recovery of costs to clean up PCBs that were contained in
mineral oil when disposed.!3

Although the Navigation Law’s definition of “pe-
troleum” is broad, it does not apply to many common
CERCLA contaminants such as dry-cleaning solvents or
metals. The advantages of the Navigation Law for parties
conducting cleanups that are discussed in this article thus
would be unavailable if the opposing PRP released only
dry-cleaning solvents, for example.

B. Damages Claims vs. Contribution Claims

The statute provides two different mechanisms by
which private parties can recover costs of petroleum
cleanups: a “damages” claim pursuant to Navigation Law
§ 181(5) and a “contribution” claim pursuant to Naviga-
tion Law § 176(8). In general terms, “innocent” parties
can bring damages claims under § 181(5),'* and parties
who have themselves discharged petroleum should bring
contribution claims under § 176(8).1
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Defendants face joint and several liability in damages
actions.1® Thus, at a multi-contaminant, multi-defendant
site that also has multiple petroleum dischargers, a PRP
that did not discharge petroleum could impose all petro-
leum cleanup costs on one discharger. In contrast, liability
in a contribution claim to allocate liability among multi-
ple petroleum dischargers should be several, not joint and
several. Analogous state and federal contribution statutes
support this conclusion. New York’s general contribu-
tion statute apportions liability among joint tortfeasors
based on each tortfeasor’s equitable share of the dam-
ages, which is determined by each tortfeasor’s relative
culpability.!” Similarly, CERCLA’s contribution provision
allocates costs among multiple PRPs with several liability,
not the joint and several liability created by CERCLA’s
cost recovery section.!®

It is uncertain whether the same strict liability stan-
dard for damages claims applies to contribution claims.
The Navigation Law permits contribution claims against
“any responsible party” whereas damages liability attach-
es to a “discharger.” In Dora Homes, Inc. v. Epperson, the
Eastern District held that a “responsible party” under §
176(8) must bear some higher level of responsibility than
a mere “discharger”: “Plaintiff must establish that Defen-
dants are ‘dischargers’...and are a responsible party.”1
Under the Dora Homes approach, a “responsible party”
under § 176(8) must have caused the petroleum contami-
nation.? However, other cases applying § 176(8) ignore
the distinction made in Dora Homes between damages and
contribution claims.?! Thus, a landowner whose knowing
indifference to petroleum contamination makes it a dis-
charger?? who is liable to a non-discharger in a damages
action may nonetheless not be liable for contribution to
another discharger because the landowner did not cause
the contamination.

C. Cleanup Costs Recoverable Under the Navigation
Law

Both damages and contribution claims permit recov-
ery of petroleum “cleanup and removal costs.”?® Parties
to EPA-supervised CERCLA cleanups?* and DEC-super-
vised CERCLA cleanups?® can recover the costs of those
cleanups from petroleum dischargers. Voluntarily in-
curred cleanup and removal costs can also be recovered.?
The requirement that DEC approve petroleum cleanup
costs, the limited retroactive application of the Navigation
Law, and the statute’s cap on liability are potential limita-
tions on the recovery of petroleum cleanup costs. CER-
CLA does not share these limitations on recovery of costs.

1. DEC Approval of Costs Required

Parties seeking recovery of voluntary or EPA-super-
vised cleanup costs must show that DEC approved their
cleanup costs.?” This requirement presents no obstacle for
parties to DEC cleanups, since presumably DEC approves
of those costs. New York district courts have applied
this requirement more or less strictly. On the liberal end,

the Southern District held that MTBE remediation un-
dertaken by regulated utility companies has the implied
approval of DEC if “DEC was notified of the...remedia-
tion efforts and took no action.”?® On the more restrictive
side, the Western District held that DEC must approve the
cleanup specifically associated with oil contamination and
that DEC and EPA’s involvement with the site cleanup
generally was insufficient.”” Any party contemplating

a claim for recovery of petroleum cleanup costs should
keep DEC apprised to avoid this potential pitfall.

In contrast, private parties conducting CERCLA
cleanups do not need EPA approval to recover costs from
other PRPs.3’ CERCLA only requires that private response
costs be “necessary” and consistent with the national
contingency plan.’!

2. Retroactivity Limited to Groundwater
Contamination

The Navigation Law applies to some, but not all,
discharges of petroleum that occurred before its effective
date of April 1, 1978. The statute applies retroactively
“[f]lor purposes of cleanup and removal of any public or
private ground water supply system contaminated by a
discharge.”? Clearly, then, the statute applies to any dis-
charge that contaminates wells used for drinking water.3?
Similarly, recovery under the Navigation Law will be
denied for a soil rather than a groundwater remediation
when the discharge occurred before 1978.34 It is less clear
whether the “ground water supply system” must be used
for drinking water. Conceivably, a groundwater supply
system could be used for commercial or industrial pur-
poses; in fact, case law may not require that groundwater
be put to any current use.?

It is well settled that CERCLA applies retroactively,
imposing liability for all releases that occurred before its
passage.®® For the Navigation Law, on the other hand, its
applicability depends on what environmental medium
the pollutant happened to be discharged into if the con-
tamination occurred before 1978.

3. Liability Cap

Like the federal Oil Pollution Act, the Navigation Law
caps liability. For a “major facility,”*” liability is capped at
either $350 million or $50 million for each incident.?® The
higher cap applies to onshore facilities subject to OPA’s
liability cap, and the lower cap applies to any other major
facility.?” Given the extraordinarily high caps, apparently
they have never been invoked.

The lack of case law interpreting the term “incident”
under the Navigation Law’s liability cap is a source of
uncertainty. A spill from an oil tanker clearly is one inci-
dent for which liability would be capped at $350 million
at most. Applying the cap to a petroleum tank that leaked
over many years is less clear. The hole itself could be con-
sidered one incident, or each instance of leakage from the
tank could be one of many incidents. Similarly, consider

94 NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1



an industrial process that entailed regular releases of
petroleum from a pipe. The process could be considered a
single incident, or each release from the pipe could be one
of many incidents. If a court adopted the second option in
each of these scenarios, the Navigation Law liability cap
essentially would be nullified.

In contrast to the Navigation Law, there is no cap on
CERCLA liability, which can saddle its targets with costs
in the billions. As noted above, the Navigation Law’s $350
million cap has never been invoked, but it could come
into play in a massive CERCLA cleanup.

D. Navigation Law Statute of Limitations for
Recovering Cleanup Costs

The limitations period for a claim for reimburse-
ment of petroleum cleanup costs is six years regardless
of whether that claim is a damages claim brought by an
innocent party under § 181(5)*° or a contribution claim
under § 176(8).4! A claim for cleanup cost reimbursement
accrues when the plaintiff makes payments for petroleum
cleanup, and a new and separate claim accrues for each
payment.*2

lll. Navigation Law Remedies That Are Broader
Than CERCLA

CERCLA usually permits parties conducting CER-
CLA cleanups to recover the equitable shares of those
costs from other responsible parties under CERCLA itself.
But some parties manage to slip through CERCLA’s net.
The Navigation Law, which permits recovery of petro-
leum cleanup costs incurred under CERCLA,* provides
broader remedies than CERCLA in some circumstances.
Navigation Law claims could allow private parties reme-
diating contaminated sites to increase their recoveries and
hold on to those slippery adversaries. For example, in Em-
erson Enterprises, LLC v. Kenneth Crosby New York, LLC,*
the defendant obtained summary judgment on CERCLA
and RCRA claims, but could not defeat a Navigation
Law claim. This section discusses the following areas
where the Navigation Law provides broader relief: (1)
the petroleum exclusion; (2) a more permissive statute of
limitations for certain costs; and (3) holding parties liable
for passive migration. It also discusses preemption issues
that might arise if a party attempts to use the Navigation
Law to recover CERCLA cleanup costs.

A. Petroleum Exclusion

CERCLA’s definition of “hazardous substances”
excludes “petroleum, including crude oil or any fraction
thereof.”#® An oft-cited 1987 EPA memorandum interpret-
ing the petroleum exclusion concludes that hazardous
substances naturally found in crude oil, such as benzene,
or normally added to petroleum during refining, such as
the lead added to leaded gasoline, are outside CERCLA’s
coverage.* But the petroleum exclusion does not protect
generators of waste petroleum that results from an in-
dustrial process.*” Subsequent case law indicates that oil

refineries®® and facilities storing crude oil,** as opposed
to refined products like gasoline, are more likely subject
to CERCLA liability. But facilities storing only refined
petroleum products can usually avail themselves of the
petroleum exclusion.”

For a multi-contaminant site, a PRP responsible for
non-petroleum hazardous substances could be held liable
for petroleum cleanup due to CERCLA's joint and sev-
eral liability. Yet the petroleum exclusion could prevent
that PRP from obtaining CERCLA contribution from the
party responsible for the petroleum.>! A California case,
Chubb Custom Insurance Co. ex rel. Taube-Koret Campus for
Jewish Life v. Space Systems/Loral, Inc., exemplifies the dif-
ficulties faced by PRPs that might be compelled to clean
up another party’s petroleum contamination. A satellite
manufacturer faced joint and several CERCLA liability for
contamination that included petroleum originating from
an adjacent gas station. The court granted a motion to
dismiss by the former operator of the adjacent gas station,
holding that the gas station operator was not liable under
CERCLA because of the petroleum exclusion.>?

Parties cleaning up petroleum in New York, however,
can avoid this unfortunate fate because the Navigation
Law preserves a strict liability cause of action against
petroleum dischargers even when the petroleum exclu-
sion defeats CERCLA claims.” In states whose petroleum
cleanup laws are less robust than the Navigation Law,
parties cleaning up petroleum must fall back on com-
mon law claims, which usually require a showing of
negligence® and which have more restrictive statutes of
limitations.>

B. Statutes of Limitations

As discussed above,* Navigation Law claims for
recovery of cleanup costs have a six-year statute of limita-
tions that accrues when the money is spent, regardless
of whether it is a damages action by an “innocent” party
or a contribution action by a fellow discharger. Develop-
ments in CERCLA case law unexpectedly barring claims
for costs expended pursuant to a settlement with the
government have made the Navigation Law an attrac-
tive option for settling parties to obtain contribution from
other PRPs.

Both the Sixth and Seventh Circuits have barred
CERCLA contribution claims for cleanups conducted pur-
suant to a settlement with the government that were filed
more than three years after the settlement.”” Accepting
two premises leads to this result. First, CERCLA § 113(f)
(3)(B)® provides the exclusive avenue for parties who
have resolved their CERCLA liability with the govern-
ment to proceed against other PRPs. The Second Circuit
also adopted this rule.”® Thus, parties settling with the
government cannot bring a CERCLA cost recovery action
under § 107. Second, the settling party is subject to the
shorter three-year limitations period found in CERCLA
§ 113(g)(3)(B) rather than the more forgiving periods of §
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113(g)(2).° New York courts have also held that CERCLA
§ 113(g)(3)(B) provides the statute of limitations for contri-
bution claims by parties who have resolved their CER-
CLA liability with New York State and barred CERCLA
claims filed more than three years after the settlement.5!

The Southern District’s recent opinion in HLP Proper-
ties, LLC v. Consolidated Edison Co. of New York, Inc. is even
more restrictive. The court required a settling plaintiff
to proceed under CERCLA § 113 rather than § 107 even
for costs that were not part of the settlement agreement:
“Because claims under §§ 107 and 113 provide mutually
exclusive remedies, and the...plaintiffs are eligible to
proceed under § 113, they are not permitted to proceed
under § 107, even if certain costs might be recoverable
only under that provision.”®? Other cases, notably Ber-
nstein v. Bankert, focus on the reason for expending the
particular cleanup costs, not whether the party paying the
costs has entered into any settlement with respect to any
cleanup costs. In Bernstein, the Seventh Circuit permitted
the same party whose claims based on one administrative
order were untimely to bring § 107 cost recovery claims
for costs under a second administrative order because
the second order had not resolved that party’s CERCLA
liability.%® In addition, HLP Property’s reliance on the Sixth
Circuit’s Hobart opinion is misplaced, as Hobart was only
seeking to recover money it spent under its settlement.**
Bernstein’s approach is more faithful to the statute, which
bestows contribution protection only for “matters ad-
dressed in the settlement” and which prohibits a con-
tribution action brought “more than three years after...a
judicially approved settlement with respect to such costs or
damages.”%

Given the uncertainty about the statute of limita-
tions for CERCLA claims of parties that have settled with
the government, the Navigation Law could give some
comfort, as its limitations periods are not tied to the date
of the settlement. A party cleaning up petroleum has six
years after spending its money to bring a Navigation Law
claim against a discharger, and a new claim accrues for
each payment for petroleum cleanup. Thus, the Naviga-
tion Law could preserve a case that would be untimely
under CERCLA.

C. Liability for Passive Migration

CERCLA does not impose liability on previous site
owners for “passive migration,” the continued movement
of hazardous substances into the environment without
human intervention after the initial disposal. Passive
migration might implicate previous landowners either
when an earlier owner disposed a hazardous substance
on the same property or when a neighbor released a haz-
ardous substance that migrated to an adjoining property.
The Second Circuit rejected CERCLA liability for pas-
sive migration in both instances. Passive migration is not
“disposal,” so a prior owner that did not release its own
hazardous substances is not a CERCLA covered person
regardless of where the contamination was originally

released.®” Thus, previous owners must have disposed

a hazardous substance to face CERCLA liability. On the
other hand, a site’s current owner is liable under CER-
CLA regardless of whether the current owner disposed

of any hazardous substances.®® The current landowner
could assert CERCLA’s third party, innocent landowner,
contiguous property, and bona fide prospective purchaser
defenses,® but these safe harbors have proved difficult to
take advantage of.”

The Navigation Law does not share CERCLA’s dis-
parate treatment of previous owners and current owners.
The test to determine whether a landowner is a discharg-
er is the same for previous owners and the current owner.
Alandowner is a discharger if it knew about the presence
of petroleum but did nothing to address it.”! Although
current owners are not liable automatically, previous
owners are still liable for knowing inaction.

Whether an innocent owner whose attempt to reme-
diate petroleum contamination was ineffective would be
liable under the Navigation Law is an open question. The
state decisions finding that an innocent landowner is a
discharger deal with landowners who both knew about
the petroleum discharge and did nothing to address it.”2
However, the Southern District’s opinion in White Plains
Housing Authority v. Getty Properties Corp.”® indicates that
an ineffective cleanup may not overcome a Navigation
Law claim. The complaint alleged that petroleum leaked
from a gas station closed decades earlier. The former
gas station owner had operated a remediation system
on the property for several years with the cooperation
of subsequent property owners.” The court denied the
current landowner’s motion to dismiss the Navigation
Law claims. Although remediation continued after the
current owner acquired the property in 2011, the current
owner did not implement any new efforts. “[W]hile the
complaint does allege that certain remediation efforts
have taken place, presumably through access [the current
owner] granted, the efforts allegedly were ineffective....
[The current owner] arguably should have done some-
thing more proactive to clean up the contamination.””
The White Plains holding puts each subsequent landowner
in a difficult position. It must implement further remedia-
tion efforts rather than relying on an ongoing remediation
program when it purchases the property in order to avoid
the inference that it did nothing to address petroleum
contamination.

Parties conducting cleanups in New York can recover
their costs from a wider range of other parties. Using
CERCLA and the Navigation Law together, a party could
recover cleanup costs both from a current owner that did
not itself dispose a hazardous substance and from a previ-
ous owner that did not dispose of petroleum.”®

D. Preemption Concerns

Attempting to recover CERCLA cleanup costs under
state law raises the specter of federal preemption. New

96 NYSBA The New York Environmental Lawyer | Spring/Summer 2015 | Vol. 35 | No. 1



York cases imply that CERCLA does not preempt the
Navigation Law. CERCLA does not preempt common
law claims for “damages which are not available under
CERCLA.””7 The possibility that the petroleum exclu-
sion would bar recovery of certain cleanup costs under
CERCLA defeats preemption, as those costs would be
“outside” of CERCLA according to the Second Circuit’s
Niagara Mohawk formulation.”

This reasoning may not suffice to defeat preemption
where the Navigation Law is used to preserve an un-
timely CERCLA claim for contribution of cleanup costs
expended under a settlement.” Unlike costs subject to
the petroleum exclusion and liability based on passive
migration of contaminants, these costs would not be “out-
side” of CERCLA but for the plaintiff’s delay in filing its
CERCLA claim.

A line of cases declining to preempt state common
law claims in CERCLA cost recovery actions may help
tardy plaintiffs rest easier, however. When the state has
brought CERCLA cost recovery claims under § 107,
concurrent state law claims for indemnification and
restitution were not preempted.® The court concluded
that it did not “obstruct[] the goals of Congress and the
purposes of CERCLA to allow the State to bring common
law claims when it would be time-barred from bringing a
CERCLA claim for the same response costs.”8! And a case
considering CERCLA’s preemptive effect on state law
claims by a private plaintiff also seeking CERCLA cost
recovery held that Hickey’s Carting resolved the question
of “whether state-law statutes of limitations conflict with
CERCLA's statute of limitations (they do not).”8?

A preemption proponent might argue that the Hickey's
Carting line of cases is inapplicable when a CERCLA contri-
bution claim is untimely, as those cases involved CERCLA
cost recovery claims under § 107.8 After all, the Second
Circuit held that state law contribution, indemnification,
and unjust enrichment claims “conflict with CERCLA con-
tribution claims and therefore are preempted.”8

However, the rationale courts have given for pre-
empting common law claims based on CERCLA § 113’s
contribution provision does not apply to a settling party
whose pursuit of other responsible parties is barred by
CERCLA’s statute of limitations. Courts preempting state
law have relied on CERCLA § 113(f)’s “carefully crafted
settlement system,” which rewards settling parties with
contribution protection and punishes non-settling par-
ties by subjecting them to disproportionate liability.%° The
Second Circuit’s Bedford decision and cases following it
preempt state law claims that would allow non-settling
defendants to make an end run around CERCLA contri-
bution protection and obtain contribution from settling
defendants.® In contrast, preempting Navigation Law
claims brought by settling defendants whose CERCLA
claims are time-barred would discourage settlement of
CERCLA liability. Settling defendants would bear a dis-
proportionate share of the ultimate cleanup cost if Navi-

gation Law claims are preempted, a result that is contrary
to CERCLA’s carefully crafted settlement system.

IV. Conclusion

New York’s Navigation Law imposes CERCLA-like
strict liability for petroleum releases. If CERCLA recov-
ery for a petroleum cleanup is frustrated, the Navigation
Law could fill the gap in the federal statute’s coverage.
Furthermore, a creative plaintiff can apply the Navigation
Law to non-petroleum hazardous substances carried in
an oil medium. This reasoning has been applied to PCBs,
which were embedded in oil to insulate transformers.?”
Similar oil spill statutes in other states lack the charac-
teristics that make the Navigation Law such a congenial
companion to CERCLA. Other states’ laws require a
showing of negligence rather than imposing strict li-
ability,® provide a cause of action for property damage
but not for petroleum cleanup costs,?? or do not cover
groundwater contamination.”

Although cases discussed in this article address the
interaction of Navigation Law and CERCLA on the issue
of liability, courts have not addressed the crucial issue
of apportionment and allocation of Navigation Law and
CERCLA cleanup costs. When petroleum comming]les
with non-petroleum hazardous substances, how will the
cleanup costs be distributed among Navigation Law dis-
chargers and CERCLA PRPs?

If the Navigation Law discharger is not also liable
under CERCLA, the court must apportion the costs attrib-
utable to petroleum from those attributable to CERCLA
hazardous substances. °! The Navigation Law applies
only to petroleum, and the Navigation Law discharger
in this scenario is not legally responsible for CERCLA
hazardous substances like a jointly and severally liable
CERCLA PRP would be. Given the difficulty of this
task, it would not be surprising for a court to follow the
lead of Emerson Enterprises, LLC v. Kenneth Crosby New
York, LLC, which imposed Navigation Law liability for a
PCB cleanup because the PCBs were within mineral oil
when they were dumped.?? A court might reason that the
Navigation Law discharger is responsible for remediating
any mixture containing petroleum, like the PCBs mixed
with oil in Emerson Enterprises. This would collapse the
Navigation Law discharger into CERCLA’s equitable al-
location inquiry with all the other PRPs. But if the petro-
leum discharger can show that petroleum is not a remedy
driver for the cleanup, a court might equitably allocate
zero liability for petroleum contamination.”

Companies with current petroleum-related opera-
tions or shuttered petroleum facilities in New York should
be aware that, unlike in some other states, avoiding
CERCLA liability may not suffice to avoid environmental
cleanup costs. Conversely, parties conducting cleanups in
New York involving petroleum have a powerful tool to
increase their recoveries.
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87.  See Emerson Enters., LLC v. Kenneth Crosby N.Y., LLC, 781 F. Supp.
2d 166, 170-71, 180 (W.D.N.Y. 2011).

88.  Connecticut’s law requires negligence. Conn. Gen. Stat. Ann. §
22a-452 (imposing liability for cleanup of oil or petroleum “if such
oil or petroleum...resulted from the negligence or other actions”
of the defendant); Conn. Resources Recovery Auth. v. Refuse Gardens,
Inc., 642 A.2d 762, 765 (Conn. Super. Ct. 1993) (“culpability is an
element of § 22a-452(a)”).

89. Maryland’s law only permits recovery of property damage caused
by petroleum, so a CERCLA PRP could not obtain contribution for
CERCLA cleanup costs under Maryland’s law. Md. Code Ann.,
Envir. § 4-409(a) (“The person responsible for the oil spillage shall
be liable to any other person for any damage to his real or personal
property directly caused by the spillage.”).

90. California’s Lempert-Keene-Seastrand Oil Spill Prevention and
Response Act does not apply to discharges to groundwater. Cal.
Gov’t Code § 8670.3(ag) (“Waters of the state...does not include
groundwater”).

91.  Cf. Niagara Mohawk Power Corp. v. Consol. Rail Corp., 291 E. Supp.
2d 105, 131 (N.D.N.Y. 2003) (application of CERCLA petroleum
exclusion to asphalt facility “would go to separability of harm”).

92. 781 FE Supp. 2d 166, 180 (W.D.N.Y. 2011).

93.  Cf. New York v. Solvent Chem. Co., Inc., 685 F. Supp. 2d 357, 448-49
(W.D.N.Y. 2010) (allocating zero liability for one CERCLA PRP).

Michael S. Kettler is an associate at K&L Gates LLP
in New York City. He graduated from Columbia Law
School and the University of Pennsylvania. Mr. Kettler
would like to thank B. David Naidu for encouraging
him to pursue this article and for his incisive comments
during its preparation. For the avoidance of doubt, this
article does not constitute legal advice and should not
be relied on as such.
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Tribal Water Codes—Their Administration and Enforcement

By David L. Ganje

“Written laws are like tracks in the snow. They are evidence of tribal activity.”

Introduction

Codification of a Tribal Water Code, like the draft-
ing of all laws, is the act of anticipation, not the act of
prediction. Codification of a Tribal Water Code should
be distinguished from quantification of water rights.
Codification of reserved water rights is an essential act of
sovereignty. Because each tribe will have to individualize
the reasoning for regulation of water quality and water
management and because jurisdictional issues on a tribe’s
reserved water rights will never be the same twice, exist-
ing case law will not clearly or fully answer the question
of a Tribal Water Code’s enforceability. Each tribe should
undertake the process of laying the groundwork and
establishing the need and purpose of its existing or new
water code. A discussion of some relevant case law on the
matter of Tribal Water Codes follows.

Part |

Historical and Legal Context and Some Relevant Case
Law Affecting Tribal Water Codes

1.  Winters v. United States, 207 U.S. 564 (1908)

The doctrine of federal reserved water rights is
derived from Winters v. United States, 207 U.S. 564 (1908).
The U.S. Supreme Court ruled that when the United
States creates an Indian reservation, it impliedly reserves
sufficient water to fulfill the purposes of the reservation,
with the water claim priority date established as of the date
of the reservation. The Supreme Court held that the right
to use waters flowing through or adjacent to the Fort
Berthold Indian Reservation was reserved by the treaty
establishing the reservation. Although the treaty did not
mention water rights, the Court ruled that the federal
government, when it created the reservation, intended to
deal fairly with American Indians by preserving for them
waters without which their lands would have been use-
less. Later decisions, citing Winters, established that courts
can find federal rights to reserve water for particular
purposes if (1) the land in question lies within an enclave
under exclusive federal jurisdiction, (2) the land has been
formally withdrawn from federal public lands—i.e., with-
drawn from “inventory” lands available for private use
under federal land use laws—and set aside or reserved,
and (3) the circumstances reveal the government intended
to reserve water as well as land when establishing the
reservation. The Supreme Court in Winters stated Indians
“had command of the lands and the waters—command

Will Mayo, Past President of Tanana Chiefs Conference

of all their beneficial use, whether kept for hunting, and
grazing roving herds of stock, or turned to agriculture
and the arts of civilization.”

2. Arizona v. California, 373 U.S. 546 (1966)

This important case explains that non-use of a Winters
water right reserved does not lead to a loss of that right.
Congress did not create an Indian Reservation “without
intending to reserve waters necessary to make the reser-
vation livable.” The Court held that the United States did
in fact “reserve the water rights for the Indians effective
as of the time the Indian Reservations were created.”

The Court ruled that water rights are “present perfected
rights” and as such are entitled to priority and may not be
ceded or taken away.

3. Montana v. United States, 450 U.S. 544 (1981)

In Montana, the Court in an important declaration of
“water” jurisdiction held that a tribe may “exercise civil
authority over the conduct of non-Indians on fee lands
within its reservation when that conduct threatens or has
some direct effect on the political integrity, the economic
security, or the health or welfare of the tribe.” This is the
so-called Montana “second exception.”

4. Brendale v. Confederated Tribes and Bands of
Yakima Nation, 492 U.S. 408 (1989)

The Court ruled that the Tribe in Brendale did not
have the power to apply its zoning laws to property
owned by non-Indians in areas of the reservation that had
lost their Indian character—the population in the dis-
puted areas was largely white. The Yakima Nation could,
however, apply its zoning laws to those areas of the
reservation that retained their essentially Indian character.
Although there was no majority opinion in Brendale, the
result of the Court’s several opinions was to eliminate
the power of tribes to exercise civil jurisdiction over the
activities of non-Indians on the reservation, even where
those activities implicate an important tribal interest. But
see the water code decisions in paragraphs 5, 6,7, 9, 10,
and 11 of these comments. Importantly, the North Dakota
Supreme Court, in discussing Brendale, stated, “ Although
there was no majority consensus on the rationale to sup-
port the result reached in Brendale, the decision under-
scores the importance of particular facts in determin-
ing whether a state may regulate non-Indian activities
within an Indian reservation.” Application of Otter Tail
Power, 451 N.W.2d 95.
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5. Strate v. A-1 Contractors, 520 U.S. 438 (1997)

Tribal jurisdiction over a highway accident case on
a highway running through the reservation was not up-
held. But the Court in Strate also stated, “Neither regula-
tory nor adjudicatory authority over the state highway
accident at issue is needed to preserve the right of reser-
vation Indians to make their own laws and be ruled by
them. Williams, 358 U. S., at 220.” The general Montana
ruling, therefore, and not the important second Montana
exception, applied to the Strate v. A-1 case.

6. South Dakota v. Yankton Sioux Tribe, 522 U.S.
329 (1998)

In Yankton, because the Tribe did not establish on
the record at the trial that the challenged landfill on a
non-Tribal member’s fee land would compromise the
“political integrity, the economic security, or the health or
welfare of the tribe,” the Supreme Court concluded that
the Tribe could not invoke its inherent sovereignty under
the exceptions in Montana.

7. Inre General Adjudication of All Rights, 195 Ariz.
411, 989 P.2d 739 (1999)

This case was a series of several cases and opinions
decided by the Arizona Supreme Court on reserved water
rights. The Arizona Court held, among other matters, that
implied rights to water include sufficient waters to satisfy
the future as well as the present needs of the Reservations
and also extend to groundwater to the extent that the
groundwater is necessary to satisfy the needs or purpose
of the activity on a reservation, and established that a
homelands principle of water quantification should be
used. The court stated that federal water law supersedes
state law if state law frustrates the purpose or goal of
protecting or securing reserved water rights. The Arizona
Court held that holders of federal reserved rights enjoy
greater protection from groundwater pumping than do
holders of state law rights to the extent necessary to ac-
complish the purpose of water-related activities on the
reservation.

The Arizona Supreme Court in the first Gila River
opinion held that the federal reserved water rights
doctrine applies to groundwater. Previously, in 1989,
the Wyoming Supreme Court had refused to recognize
a reserved water right to groundwater. In re Gen. Adju-
dication All Rights to Use Water in the Big Horn River Sys.
(BigHorn II), 753 P.2d 76, 99-100 (Wyo. 1988), aff'd without
opinion sub nom., Wyoming v. United States. Two other
courts have also followed the Arizona Supreme Court’s
lead and have held that tribes may claim reserved rights
to groundwater that underlies their reservation lands.
Confederated Tribes of the Salish and Kootenai Tribes of the
Flathead Reservation v. Stulz, 59 P.3d 1093 (Mont. 2002);
and United States v. Washington Department of Ecology,
No. C01-0047Z (W.D. Wash. Feb. 24, 2003). In the Sal-
ish and Kootenai case, the Montana Supreme Court ruled
that the Montana Department of Natural Resources and

Conservation may not grant new permits for the appro-
priation of water within the Flathead Reservation until
the reserved rights of the Flathead Tribes are quantified.
The Arizona Supreme Court concluded in the second Gila
River opinion that the practicably irrigable acreage
standard is not assumed to be the appropriate criterion
for the quantification of tribal water rights on all reserva-
tions. Several years later a U.S. District Court addressed
the Arizona water cases. In United States v. Washington
Department of Ecology, 375 F. Supp. 2d 1050 (W.D. Wash.
2005), the Court held that the Treaty at issue applies

both to surface and groundwater within the Reservation.
Although the irrigable land within the Reservation in the
Washington Department case was not large, the judge
concluded that agriculture nevertheless was the primary
purpose of the 1855 Treaty. The judge rejected, however,
the United States” and the Tribe’s request that he adopt
the homelands theory of reserved rights articulated by the
Arizona Supreme Court in the Gila River cases. The judge
stated in his opinion, “The appropriate inquiry under
federal law requires a primary purpose determination
based on the intent of the federal government at the time
the Reservation was established. Winters, 207 U.S. at 577.
These implied Winters rights are necessarily limited in
nature.”

On the issue of groundwater as a reserved water
right, both Montana and Washington followed suit. The
Montana Supreme Court held in 2002 there was “no rea-
son to limit the scope of our prior holdings” by excluding
groundwater from the Tribes’ federally reserved water
rights. It also recognized the appropriate role of the state
in quantifying and negotiating Indian reserved water
rights, noting that quantifying the amount of groundwa-
ter available to the Tribes is simply another component
of that inquiry. In 2005, a federal district court in Wash-
ington State affirmed an earlier decision that held that
reserved Winters rights extend to groundwater, and that
the Reservation holds rights to the groundwater on the
Reservation. Groundwater in hydrology is connected to
surface water; it is only logical to have both treated the
same.

8. Confederated Salish and Kootenai Tribes v.
Clinch, 336 Mont. 302, 158 P.2d 377 (2007)

The majority in this Montana Supreme Court case au-
thorized the state’s Department of Natural Resources and
Conservation to process applications for changes of water
uses by non-Indians on the Reservation, even though the
Tribe’s water rights have not yet been quantified. The
Montana Supreme Court remanded the case directing the
trial judge to determine whether the state had authority
to process applications, given the Supreme Court’s line
of cases dealing with state regulatory and taxing jurisdic-
tion over non-Indians on reservations. The court’s stated
concern was whether the proposed changes in water use
would adversely affect the Tribes” reserved water rights
and have an impact on the Tribes” political integrity, eco-
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nomic security, health, or welfare. The Montana Supreme
Court stated that even if the trial judge finds in favor of
state jurisdiction, under Montana law the non-Indian ap-
plicants will still have to prove that the “proposed change
in appropriation right will not adversely affect the use

of the existing water rights of other persons,” including
the Tribes’ rights. The Montana Court is suggesting that
the unquantified nature of a Tribes” water rights does not
preclude a decision by a Montana court when a “change
of use” is at issue.

9. Plains Commerce Bank v. Long Family Land &
Cattle Co., 554 U.S. 316 (2008)

In Plains the Supreme Court discussed the limits on
the Tribal Court’s adjudicatory powers over non-Indians.
Justice Roberts held that the tribal court lacked jurisdic-
tion to hear the tribal member’s discrimination claim
because the court lacked the civil authority to regulate the
non-member creditor Bank’s sale of its fee land. Roberts
stated that tribal tort law “operates as a restraint on alien-
ation” because it sets limits on how nonmembers may
engage in commercial transactions, and therefore it is a
form of regulation. Roberts centered the case on whether
the Cheyenne River Tribe can regulate the sale of fee land.
But the limitations on tribal jurisdiction discussed in the
case do not apply to the Tribe’s legislative and adminis-
trative act in creating and enforcing a Tribal Water Code.
Justice Roberts for the majority (perhaps unknowingly)
stated, “The tribe is able fully to vindicate its sovereign
interests in protecting its members and preserving tribal
self-government by regulating nonmember activity on the
land, within the limits set forth in our cases of reserved
water rights” (italics in original).

10. Bugenig v. Hoopa Valley Tribe, 266 F.3d 1201
(2001)

The Ninth Circuit held in the Bugenig case that it
would be “difficult to imagine how serious threats to wa-
ter quality could not have profound implications for tribal
self-government.”

The issue in Bugenig was whether the Hoopa Val-
ley Indian Tribe has authority to regulate logging by a
non-Indian on fee land that the non-Indian owns, located
wholly within the borders of the Tribe’s Reservation, in
order to protect tribal lands of cultural and historic sig-
nificance. The district court held that Congress expressly
delegated such authority to the Tribe. The Ninth Circuit
Court of Appeals in a full en banc decision agreed.

“This case involves the regulation of a non-Indian’s
conduct on land owned by a non-Indian wholly within
the boundaries of a reservation. As in Mazurie, the or-
dinance at issue affects ‘the internal and social relations

of tribal life,” a subject as to which the Tribe retains at
least some independent authority. 419 U.S. at 557; see

also Brendale, 492 U.S. at 441 (holding that an Indian tribe
retained inherent authority to zone land held in fee by a
non-member in a closed area of a reservation); Montana,
450 U.S. at 566 (noting that Indian tribes retain inherent
power to exercise civil authority over the conduct of non-
Indians on fee lands within the reservation ‘when that
conduct threatens or has some direct effect on the...health
or welfare of the tribe’).”

11. Montana v. EPA, 137 F.3d 1135 (9th Cir.), cert.
denied, 119 S. Ct. 275 (1998)

This case upheld the determination of tribal inherent
authority over water quality under the Clean Water Act.
In Montana v. EPA, the Ninth Circuit upheld water quality
regulations by the Tribe as validly reflecting the Supreme
Court’s delineation of the scope of inherent tribal author-
ity. The Court cited three reasons for its determination
that EPA had properly found the authority to promulgate
water quality standards as falling within the scope of the
Salish and Kootenai Tribes” inherent sovereign authority.

First, the court noted that in requiring the impacts on
tribal health and welfare to rise to a level of “serious and
substantial,” the EPA properly accounted for the Supreme
Court’s comments on inherent authority in Brendale. The
State of Montana argued that Brendale in fact has repudi-
ated the Montana v. U.S. standard of inherent authority.
The Ninth Circuit rejected that argument, noting instead
that Montana v. U.S. was recently “reaffirmed” by the
Supreme Court in Strate v. A-1 Contractors. Second, the
Ninth Circuit noted that EPA’s finding of serious and
substantial threats to tribal health and welfare is sup-
ported by Ninth Circuit precedent holding that threats
to water rights may invoke inherent authority. Third, the
court stated that its decision was “fully consistent” with
the Tenth Circuit’s recent decision in City of Albuquerque v.
Browner. In the Browner case, the Tenth Circuit recognized
the authority of the Pueblo Tribe to establish water qual-
ity standards more stringent than federal standards, find-
ing such authority to be “in accord with powers inherent
in Indian tribal sovereignty.” In Montana v. EPA the court
distinguished the impact to a Tribe from water pollution
emanating from nonmember-owned fee lands in the Strate
v. A-1 highway case by stating, “[T]he conduct of users of
a small stretch of highway has no potential to affect the
health and welfare of a tribe in any way approaching the
threat inherent in impairment of the quality of the princi-
pal water source.” Montana v. EPA, 137 E3d at 1141.

12. Moratorium on Tribal Water Codes. See attached
letter dated July 7, 2014.
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Stephen G. Levy, Law Clerks:

Of Counsel Debra Roseth
Certified as an Elder Law Attorney Piko Mbolekwa
by the National Elder Law . .
Foundation of Counsel DAVID L GAN]E Michael F leml.ng
ATTORNEY AT LAW Joseph C. Smith
GANJE LAW OFFICES
1830 West Fulton Street, Suite 201 21 Everett Road Extension
Rapid City, South Dakota 57702 Albany, New York 12205
Phone: (605) 385-0330 Phone: (518) 437-9000
Website: http:/ /www.ganjelaw.com Website: http:/ /www.ganjelaw.com
July 7, 2014

Michael S. Black, Director

And
Wayne Stone Esq., Water Rights Specialist
Bureau of Indian Affairs
Great Plains Regional Office
115 4th Avenue Southeast, Suite 400
Aberdeen, South Dakota 57401

via email and Fax (605) 226-7446

Re: Tribal Water Code moratorium under the Memorandum of Rogers C.B. Morton, Secretary of the Interior (Interior), to
the Commissioner of Indian Affairs, (Jan. 15, 1975)

Gentlemen:

I'have been invited to speak on the topic of Tribal Water Codes at the upcoming Tribal Water Alliance water rights confer-
ence sponsored by the Great Plains Tribal Water Alliance. This program is to be held in Rapid City SD on the 23rd and
24th of July. In preparation for my presentation I would appreciate your providing me with the information requested in
this letter.

I write concerning the longstanding moratorium (moratorium) which has been in place for several decades now estab-
lishing an official policy by Interior and the Bureau of refusing to approve applications by Indian tribes when submitting
tribal water codes and ordinances for agency approval. This moratorium is based upon the memorandum of Rogers C.B.
Morton, Secretary of the Interior, to the Commissioner of Indian Affairs, (Jan. 15, 1975). The moratorium to my knowledge
is not in effect by promulgated regulation or by submitted and passed legislation. Final rules supporting the moratorium
have not been issued. I am unaware of any current or recent rulemaking to establish the moratorium as a rule. If such has
occurred would you please provide this information?

My additional questions are found in two general topics as follows:

1. What is the current BIA and Interior position and policy relative to this 1970s informal moratorium? What is the
legal basis under which the BIA and Interior continues the moratorium? Do the BIA and Interior take the position
that the moratorium is still in place? I have been unable to locate any current policy statements or findings. Infor-
mation regarding the preceding matters, if it exists, is relevant to my presentation considering the length of time
that the moratorium has allegedly been in effect. I would appreciate your providing this information and support-
ing authority so that I might use it in the upcoming presentation.

2. How has the BIA and Interior addressed the moratorium under the mandate of Executive Order (EO) 13175? The
moratorium is a ‘policy statement’ or ‘agency action” subject to EO 13175 which Executive Order was issued and
dated November 6th 2000. Did the designated tribal consultation official formulate a policy under Section 2 and 3 of
EO 13175 to support the moratorium? Did the BIA and Interior designated tribal consultation official consult with
the affected tribes regarding the moratorium pursuant to EO 13175? If the preceding were undertaken, did the
agency also provide certification of compliance to OMB pursuant to the Executive directive under the subsequent
Memorandum of the Executive Office of the President, Office of Management and Budget, issued and dated July
30th 2010 (Memorandum)? The Memorandum, published at 74 Fed Reg. 57879, is applicable in that the moratori-
um under Section 2 of the Memorandum has a direct effect on one or more Indian tribes as well as on the distribu-
tion of power and responsibilities between the Federal Government and Indian tribes. The Memorandum requires
all agencies to create a detailed plan of action that documents agency steps taken to implement the directives of EO
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13175. On and after August 2nd 2010, and annually thereafter, agencies are also required to submit to the Director
of OMB a progress report on the status of each matter that is subject to EO 13175 and the Memorandum. Would

you please provide the last most recent progress report?

I would therefore appreciate your sharing with me answers to the foregoing questions as well as the requested informa-
tion and reports for the purpose of my presentation at the upcoming Water Alliance Workshop. If you have any questions
concerning my requests please do not hesitate to contact me. I look forward to your anticipated cooperation and response,
and again thank you for your immediate attention to these requests.

Part Il

Issues, Strategy and Recommendations for Writing
and Maintaining Successful Tribal Water Codes

Writing and Enforcing the Tribal Water Code—Some
Considerations:

A. Tribal Needs. Which system and water code lan-
guage better serves community needs and matches
existing Tribal law and customary uses of water?
Which system and water code language better
anticipates all future water uses and is best for
long-term Tribal interests?

B. Enforcement. Which system and water code
language would be more successful in its enforce-
ment? Does the code fully describe actual as well
as possible uses of water? Agricultural, municipal,
industrial, mixed, other?

C. Defense. Which system and water code language
can be defended against challenges by a state
or others? How does a Tribe, through its code,
maximize their ability to maintain jurisdiction over
water?

D. Neighboring Systems. Does the system and water
code match or differ from a state’s system? What
are the advantages and disadvantages in adopting
procedures similar to a state’s?

Some Additional Considerations—Making the
Record

Constitution of the United States

— Would the Code violate any provisions of the Con-
stitution (e.g., encroach on the enumerated powers
of the federal government, contract clause, etc.)? If
yes, which provisions?

Constitution of the Tribe
— Would the Code violate any provisions of the Con-
stitution? If yes, what provisions?

— Does the tribal constitution require any special ac-
tion be taken on the Code? If yes, please specify the
action.

Sincerely,
Is/
David L Ganje

General Laws

— Would the Code create an amended or new General
Law? If yes:

¢ What is the proposed new chapter number?

* Has the proposed number/version of the General
Law ever been previously repealed?

— Would the Code amend any existing tribal laws? If
s0, please list and answer the following:

* What is the history of the section of the law being
amended (when was it enacted, last amended,
etc.)?

e Have there been any court decisions based on the
section of the law which would be impacted?

— Does the Code include references to other statutes
(treaty, federal, state, special acts)? If yes, are the
references correct?

— Does the Code include an effective date or an emer-
gency preamble and, if not, does it need to include
an effective date or an emergency preamble?

Case Law

— Is the Code the result of a federal, tribal or state
court action (e.g., was it filed in response to cov-
erage of a perceived statutory deficiency, filed in
response to a specific court reference of a statutory
deficiency, etc.)?

General

1. How widely should the Code apply? For instance,
should it cover both individuals and corporations?

2. How are the terms to be defined?

3. Who will administer the Code? Will any changes
to the law, such as the creation of positions or an
appropriation, follow from that decision?

4. Are penalties or other enforcement mechanisms
appropriate; see, for example, the Holly case?

David L. Ganje, Ganje Law Offices, is a natural re-
sources law, commercial law, and commercial litigation
attorney. He practices in South Dakota, North Dakota,
and New York.
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Recent Decisions and Legislation in Environmental Law

Recent Decisions

Cedar & Washington Assocs., LLC v. Port
Auth. of N.Y. & N.J., 751 F.3d 86 (2d Cir. 2014)

Facts

Cedar & Washington Associates, LLC began renova-
tions on a 12-story downtown office building and were
thereafter required by the New York State Department of
Environmental Conservation and the U.S. Environmen-
tal Protection Agency to perform remediation measures
due to the presence or possible presence of “WTC Dust,”
which could include concrete, asbestos, silicon, fiberglass,
benzene, lead and mercury.!

Appellants Cedar & Washington brought suit
against the Port Authority of NY and NJ and others in
the Southern District of New York for damages incurred
citing liability under The Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA)
which “imposes strict liability for hazardous waste clean-
up on owners and facility operators, on certain persons
who arrange for the disposal or treatment of hazardous
waste, and on certain persons who transport hazardous
waste.”? The District Court denied the claim on statute of
limitations grounds and for Cedar & Washington “failing
to allege a necessary element of a CERCLA cost of recov-
ery claim: either a ‘release’ or a ‘disposal’.”?

The U.S. Court of Appeals for the Second Circuit
denied an initial appeal, refusing to resolve controversial
issues of interpretation.* On remand the District Court
found for Defendants allowing the affirmative defense
under CERCLA that the attack on the World Trade Center
constituted an “act of war.”®

The case was further appealed to The U.S. Court of
Appeals for the Second Circuit where the judgment of the
District Court was affirmed.® The court stated that “al-
though CERCLA's strict liability scheme casts a wide net,
an ‘act of war’ for defense avoids ensnarement of persons
who bear no responsibility for the release of harmful sub-
stances” and that “this attack comes within this defense.””

Procedural History

The petitioners appealed the 2013 decision by the
U.S. District Court for the Southern District of New York,
which denied their claim for CERCLA indemnification for
remediation costs they incurred following the September
11, 2001 attack. The court found that “the attack consti-
tuted and ‘act of war’ for which CERCLA provides an
affirmative defense.”®

Issue

Whether appellees were liable for the costs associated
with remediation measures incurred directly from debris

and toxic dusts caused by the September 11, 2001 attacks
or adversely whether the September 11, 2001 attacks con-
stituted an “act of war” under the CERCLA affirmative
defenses.

Rationale

Both the District Court and the U.S. Court of Appeals
agreed that although the “act of war” defense is meant
to be narrowly interpreted, the September 11, 2001 attack
did constitute an “act of war” taken within the context
of the event, and additionally because both the President
of the United States and Congress announced repeat-
edly and acted on the idea that the event was an “act of
war.”” Both Courts agreed that this event was atypical
of the normal events which may fall under the CERCLA
affirmative defense umbrella and may not necessarily set
precedent for future decisions.?

Conclusion

The court denied Cedar & Washington Associates’
appeal and affirmed the District Court opinion that the
September 11, 2001 attack was an “act of war” and the
Port Authority of New York & New Jersey, along with the
other named appellees, did not bear responsibility for the
remediation measures incurred by the appellants.!!

Jacqueline Goralczyk
Albany Law School “15

Endnotes

1. Cedar & Washington Assocs., LLC v. Port Auth. of N.Y. & N.J., 751
F.3d 86, 89 (2d Cir. 2014).
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Ivory v. International Bus. Machines Corp., 116
A.D.3d 121, 983 N.Y.S.2d 110 (3d Dep’t 2014)

Facts

Defendant owned a machine manufacturing facility
in Endicott, New York between 1924 and 2002. Defendant
used trichloroethylene (TCE) in its manufacturing for de-
cades. In 1979, defendant found solvents, including TCE,
migrating in groundwater beneath the facility. Remedial
efforts began and are ongoing. Defendant undertook an
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investigation to determine whether the contaminated
groundwater migrating from the facility was causing a
vapor intrusion issue in Endicott.

Procedural History

In 2008, a class action was filed against defendant for
negligence, private nuisance, and trespass. The claims of
two families were severed from the class action to be tried
first. Plaintiffs Thomas H. Ivory and Timothy Ivory allege
they developed non-Hodgkin’s lymphoma and kidney
cancer, respectively, as a result of their exposure to TCE.
The five other plaintiffs did not allege present physical
injuries related to their exposure to significant levels of
TCE. Defendant moved for summary judgment dismiss-
ing the claims for negligence, trespass, private nuisance,
medical monitoring damages, and exposure to chemicals
other than TCE and exposure to TCE at locations other
than plaintiffs” homes. The trial court granted defendant’s
motions regarding medical monitoring damages and
other chemicals and locations and partially denied the
other three motions. Plaintiffs appealed all five orders and
the judgment. Defendant cross-appealed from three of the
orders.

Issue

Whether the trial court properly partially granted
defendant’s motion for summary judgment to dismiss
plaintiffs” claims.

Rationale

The court found the trial court’s order for summary
judgment dismissing plaintiffs” claims relating to TCE
exposure at locations other than their homes was properly
granted. Plaintiffs failed to provide an expert’s testimony
showing plaintiffs” exposure levels at any location other
than their homes. The trial court’s denial of defendant’s
motion for summary judgment dismissing the negli-
gence claims of Thomas H. Ivory and Timothy Ivory was
proper. Plaintiffs” evidence raised questions of fact as to
whether defendant acted within the standard of care.
The court found an ordinary layperson may conclude
that the pool formed due to defendant’s failure to meet
the standard of care. Further, plaintiffs” expert physician
concluded TCE exposure was a “significant contributing
factor” to plaintiffs’ cancers.!

The court found that the trial court partially erred
in denying defendant’s summary judgment motion to
dismiss the trespass claims of Grace Odom, Thomas H.
Ivory, and Shawn Stevens based on vapor intrusion, air
emissions, and groundwater contamination. The elements
of trespass include an intentional entry onto another’s
land without permission.? A defendant is liable for tres-
pass involving toxic chemicals if “he had good reason to
know or expect that subterranean and other conditions
were such that there would be passage [of the toxins]
from defendant’s to plaintiff’s land.”? The court found
questions of fact regarding defendant’s intent as defen-

dant knew of the solvent pool and contaminated ground-
water migration. Plaintiffs have no trespass claims for
vapor intrusion and air emissions because odor intrusions
are generally considered nuisance, not trespass. The court
upheld plaintiffs’ claims for trespass regarding contami-
nated soil, but claims regarding contaminated groundwa-
ter could not survive summary judgment, as groundwater
is a natural resource entrusted to the state. Defendant was
not entitled to summary judgment on Timothy Ivory’s
claims for medical monitoring damages because he may
recover consequential damages related to his negligence
action for his alleged TCE-related injuries. Thomas H.
Ivory forfeited his right to claim for trespass damages as
he participated in defendant’s Voluntary Property Ben-
efit Program by signing a general release for all trespass
claims and accepting $10,000.

Conclusion

The Third Department partially modified the trial
court’s orders reversing the summary judgment order
dismissing plaintiffs Timothy Ivory and Grace Odom’s
claims for medical monitoring, as well as reversing the
trial court’s denial of summary judgment on the trespass
claims of Thomas H. Ivory, Shawn Stevens, and Grace
Odom.

Kelly E. Moynihan
St. John’s University School of Law ‘15
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Hand v. Stray Haven Human Soc’y. & S.P.C.A., Inc., 21 A.D.3d 626,
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3. Id. at 129 (quoting Phillips, 307 N.Y. at 331).
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League of Wilderness Defenders/Blue Mts.
Biodiversity Project v. Connaughton, 752 F.3d
755 (9th Cir. 2014)

Facts

In 2008, the U.S. Forest Service (USFS) began plan-
ning a logging project in the Whitman-Wallowa National
Forest (Forest) known as the Snow Basin project.! As
part of the project, the Forest’s Travel Management Plan
(TMP) was created to regulate off-road vehicles and limit
the number of roads within the forest, as well as address a
number of environmental issues that would develop from
the logging project. After drafting and adopting a final
environmental impact statement (FEIS) in March 2012, the
Forest Supervisor withdrew the TMP, which contained
information relating to the project’s impact on the local
elk population.? The USFS then issued a notice stating
that an additional 130 acres of forest, which were not
included in the FEIS, would be part of a “group selection”
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treatment where the decision to log would be decided at a
later time.3

Procedural History

The petitioners appealed the district court’s denial of
preliminary injunction against the USFS’s logging proj-
ect.t

Issue

Whether the district court’s decision to deny the
plaintiff’s National Environmental Policy Act (NEPA)
and Endangered Species Act (ESA) claims was an abuse
of discretion where the plaintiffs were able to prove that
they were likely to succeed on the merits of any of their
claims.

Rationale

Petitioners raised multiple challenges to the FEIS
under the NEPA and the ESA: (1) without the TMP or a
supplemental environmental impact statement (EIS), the
FEIS is invalid as it fails to discuss the environmental
impacts on the elk and ways to mitigate harm to the elk
habitat that would be caused by the logging project; (2)
the USFS did not meet the standards for an identified pro-
posal when it failed to consider the effects of logging the
130 acres mentioned in the notice; (3) the FEIS failed to
analyze the effects of logging on stream temperatures and
stress on fish in the streams; (4) the FEIS failed to analyze
the effects of logging on bull trout.®

The NEPA “requires agencies to prepare a supple-
mental environmental impact statement when ‘there are
significant new circumstances or information relevant
to environmental concerns and bearing on the proposed
action or its impacts.””® When drafting an EIS, agencies
must also “consider cumulative impacts of the action
under consideration.”” The ESA requires agencies to
“insure that any [agency] action...is not likely to jeopar-
dize the continued existence of any endangered species or
threatened species or result in the destruction or adverse
modification of critical habitat of such species.”®

In applying the NEPA requirements to the first chal-
lenge, the court reasoned that without a supplemental EIS
or the withdrawn TMP, the public would be unaware of
the extent to which the area would be impacted by log-
ging. Without that knowledge, the public would be un-
able to make an informed decision, which is the purpose
of the NEPA ? For this reason, the court concluded that
the USFS must prepare a supplemental EIS to review the
impacts of logging and how to mitigate the damage.!? To
meet this goal, “agencies must ask the United States Fish
and Wildlife Service if any endangered or threated species
‘may be present’ in the area of the proposed action.””!!

In applying the NEPA requirements to the second
challenge, the court concluded that a mere goal does not
require an EIS to be completed.!? Although the USFS
stated in the correction notice that the 130 acres of forest

would be subject to “group selection,” at no time was the
decision to move forward with the goal made.!3 Without
a decision to log the area, no EIS is required.

In applying the NEPA requirements to the third chal-
lenge, the court reasoned that the logging project would
not lead to thermal stress on the fish in the creeks.! The
FEIS discussed the temperatures of the creeks located in
the Forest, stating that temperatures were higher than
what was desired and logging would lead to minor
amounts of sedative being added to the streams.'®

In applying the both NEPA and EAS requirements to
the fourth challenge, the court concluded that “there was
no reliable evidence” that bull trout were in the area to be
affected by logging.!® A study by the Oregon Department
of Fish and Wildlife, cited in the FEIS, indicated that bull
trout were not present in the streams located within the
project area. While the study was more than 15 years old,
the court reasoned that there was no evidence that the
bull trout had returned to the area.

The court also relied on Alpine Lakes Prot. Soc’y v.
Schlapfer,” and Sierra Forest Legacy v. Rey,'® in its analy-
sis of the public interest related to the logging project.

In doing so, the court reasoned that logging the Forest
created a permanent “irreparable environmental injury”
to the petitioners that outweighed a temporary delay of
economic benefits, in the form of 300 jobs and $275,000

in revenue.!® The USFS also argued that logging would
lower the risk of forest fires and insect infestation and the
preliminary injunction, if granted, would harm the public
interest.2? However, the court concluded that a temporary
stay in logging outweighed any potential risks, as no
evidence of an imminent threat was provided.?!

Conclusion

The court affirmed the district court’s decision in part,
and reversed the district court’s decision in part, holding
that the petitioners are entitled to a preliminary injunction
upon their first claim although they are not likely to suc-
ceed on other claims.?? The court remanded to the district
court to determine how narrowly the preliminary injunc-
tion should be crafted.

Sarah Valis
Albany Law School “16
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Matter of Hart Family, LLC v. Town of Lake
George, 974 N.Y.S.2d 154 (N.Y. App. Div. 3d
Dep’t 2013)

Facts

Petitioner owned a parcel of land (hereinafter “Lot
No. 9”) in the Trinity Rock Estates subdivision in the
Town of Lake George, New York. Lot No. 9 possessed
nearly 200 feet of shorefront space on Lake George. Ad-
ditionally, when the subdivision was first established in
1925, multiple easements were granted to numerous other
lot owners, which allowed them to launch and store their
boats, as well as swim along Lot No. 9’s shorefront. At
the time of this action, “at least 45 lots now benefit from
these easements, which are subject to petitioner’s right to
maintain and erect shorefront structures and docks that
do not ‘occupy or obstruct more of the [shorefront]...than
is occupied or obstructed by the present dock.”! The dock
in existence when the easements were granted was 75 feet
wide, but, subsequently, was destroyed by storms. When
this lawsuit commenced, the petitioner had two docks
occupying the shorefront “that extended from a concrete
bulkhead on the shore into the lake in a ‘U’ configuration
about 21 feet wide”; in addition, there was an open beach
area, which was located just south of these docks.?

In October of 2008, the Lake George Park Commis-
sion granted petitioner a permit “to construct a new E-
shaped dock with an open-sided boat cover and sundeck
that incorporates the existing northernmost pier, replaces
the southernmost pier, and measures 31 feet wide.”?
Upon obtaining this permit, petitioner applied for a site
plan approval from respondent, the Lake George Town
Planning Board; after several meetings and a public hear-
ing, the Board denied petitioner’s application, stating
that the reasons for its denial included “health and safety
concerns, among other things.” Thereafter, petitioner
commenced this CPLR article 78 proceeding “seeking to
annul the Board’s determination on the sole ground that
it lacked jurisdiction to review or deny the proposed site

plan.”® The Supreme Court granted petitioner’s appli-
cation, and respondents appealed the Warren County
Supreme Court’s decision, contending that petitioner
waived “this jurisdictional challenge.”® The Appellate
Division, Third Department, affirmed the Warren County
Supreme Court decision.

Procedural History

This case was an appeal from a judgment of the Su-
preme Court in Warren County, where the court granted
petitioner’s application, in a proceeding pursuant to
CPLR article 78, to annul a determination of respondent
Lake George Town Planning Board, which had denied
petitioner’s request for site plan approval.”

Issue

Whether the Town of Lake George lacked authority to
deny proposed site plan for dock on state-owned land?

Rationale

The Third Department, Appellate Division, agreed
with the Supreme Court in ruling that the Board lacked
jurisdiction to grant or deny petitioner’s application be-
cause “when the state owns land under navigable water
in its sovereign capacity, its exclusive authority preempts
local land use laws and extends beyond the regulation
of navigation ‘to every form of regulation in the public
interest.””8 Moreover, because the state owns title to the
lands under Lake George in its sovereign capacity,” it “has
sole jurisdiction over construction in the lake’s navigable
waters provided it has not delegated this authority to a
local government.”!? The court significantly noted that
absent these delegations, municipalities “bordering or
encompassing such waters...have no authority to issue
such regulations.”!! Furthermore, the Third Department
rejected respondent’s argument that the state had del-
egated authority to regulate the docks in Lake George, for
“the Town is not included among the local governments
enumerated in Navigation Law § 46-a(2),” and the court
found “no such delegation in any other source.”'? The
court further reasoned that “although the statutory au-
thority of towns to enforce the State Uniform Fire Preven-
tion and Building Code includes structures in navigable
waters,”13 the Town “has never claimed that petitioner’s
dock system violated the Code, and further, has delegated
Code enforcement to Warren County.”!* In this instance,
the Adirondack Park Agency “did not delegate the requi-
site authority by adopting a land use plan for the Adiron-
dack Park and approving the Town’s local land use plan,
as state-owned lands are exempt from the agency’s land
use program.”

Lastly, the court found that the language in pe-
titioner’s permit granted from the Lake George Park
Commission stating that petitioner “was not relieve[d]...
of the responsibility of obtaining any other...permit...
from [a] local government which may be required” does
not constitute a “clear and explicit” delegation of regu-
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latory authority to the Town.!® Furthermore, the Court
stated that the language in the permit simply “warns that
the Commission’s regulatory authority to issue or deny
permits [] does not supplant authority that may also have
been delegated to other agencies.”!”

Conclusion

The Third Department, Appellate Division, found
that the State had not delegated authority to respondents
to regulate or review petitioner’s construction of a dock
within Lake George, and, accordingly, the Court held that
the Supreme Court of Warren County had properly an-
nulled the Board’s determination.!®

Caroline Thompson
Albany Law School “15
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North Oyster Bay Baymen’s Assoc. Inc. v.
Town of Oyster Bay, 977 N.Y.S.2d 668 (N.Y.
Sup. Ct. 2013)

Facts

The town of Oyster Bay (the “Town”) has title to a
piece of underwater land within the Oyster Bay and Cold
Springs Harbor Complex.! The clam population in this

area supports commercial and recreational shellfisheries.?
Historically, the Town has leased part of this underwater
area to Frank M. Flower and Son, Inc. (“Flower”).3 In
1994, Flower received a lease for thirty-two percent of the
land for a thirty-year period.* However, because of a town
statute, underwater land cannot be leased where there is
“an indicated presence of shellfish in sufficient quantity
and quality as to support significant hand raking and/

or tonging and harvesting.”> In order to comply with this
ordinance, the Town had to make a finding that this con-
dition was not met before leasing the land to Flower.

Procedural History

The plaintiffs in this case are permitted hand clam
diggers.® In 1991, they tried to void the respondent’s
lease, but their action was discontinued because of a
stipulation in a settlement that required the town to come
up with a new map of the leased shellfish land.” The
plaintiffs brought this action in 2011 stating eleven causes
of action.? The Court dismissed all the claims where the
State of New York was the defendant. The Court dis-
missed the sixth claim for lack of standing, and claims
three, four, five and seven were dismissed on the grounds
that relief was not available under a CPLR article 78 pro-
ceeding.’

Issue

Based upon conditions within four months of June 22,
2011, was the Town’s finding that there was not signifi-
cant hand raking or tonging uninformed?

Rationale

On January 11, 2012, the Town prepared a clam den-
sity survey. A barge went to different stations within the
harbor, except on the leased land, and measured clams at
each station for size.!” One hundred twenty grabs were
taken at sixty different locations.!! The density of clams
was found to be 10.29 clams per square meter.? This was
an increase in clam density since the previous survey, in
2007.1% The density of clams in uncensored water, how-
ever, was twenty-eight per square meter, another increase
since 2007.!* This was the Town’s first report since 1994.15
The court wrote that the “right to extract clams from the
Town’s waters may be proprietary, [but] the power to
monitor the presence of shellfish in the Bay is clearly a
non-delegable governmental function.”!® Furthermore,
the court wrote that, in 1994, it is likely that there was in-
sufficient quality and quantity of shellfish to permit hand
raking, but environmental conditions change quickly.'”
The court foresaw a time during a lease where this condi-
tion is met and hand raking could be permitted.'8

The court held that a long-term lease must retain
a right to cancel if the clam density should increase in
order to fulfill town obligations.!” Therefore, “the Town
of Oyster Bay’s failure to conduct a clam density survey
on land leased to Flower renders the Town’s continuation
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of the long term lease to Flower arbitrary.”?’ The court
held that the Town must perform a clam density survey
on the leased land to determine whether there is sufficient
quality or quantity of shellfish to support hand raking or
tonging.?!

Sarah Smith
St. John's University School of Law ‘16
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Protect the Adirondacks! Inc. v. Adirondack
Park Agency, 2014 WL 2972808 (N.Y. App.
Div. 3d Dep’t 2014)

Facts

In 2004, a group of developers submitted an appli-
cation to respondent, Adirondack Park Agency (APA),
for approval of the largest project ever proposed for the
Adirondack Park.! The project was to develop a club
and resort, located on privately owned land, consisting
of over 600 residential units, a hotel, and multiple recre-
ational amenities.? After several amendments and public
hearings, the APA approved the application in January
2012.3

Procedural History

In March 2012, petitioners commenced this case, seek-
ing to annul the APA’s approval of the developers’ ap-
plication. Petitioners alleged twenty-nine causes of action,
including violations of the Adirondack Park Agency Act
(“the Act”).* After appearing before the Supreme Court,

the matter was transferred to the New York Appellate
Division, Third Department.®

Issue

Whether the APA exceeded its authority by granting
the developers’ project application?

Rationale

The APA’s authority comes from the Adirondack
Park land use and development plan. This plan requires
the APA to determine that proposed projects “would not
have an undue adverse impact upon the...park,” and the
APA must also consider the burden that the development
would place on public services.® Petitioners had five main
concerns regarding approval of the project. The first was
the potential impact of drawing water from Cranberry
Pond for snowmaking operations.” The court dismissed
this concern, citing strict conditions imposed in the
permit providing the APA with continuing oversight and
assessment of the pond levels.® The second concern was
the impact on the habitats of rare and endangered species,
but the court noted that site investigations did not find
any rare plant communities or rare species on-site.” The
third concern was that the residential development would
not comply with the Act.!? The court found that “single-
family dwellings fall under the category of compatible
secondary uses on resource management lands” and not-
ed that approximately 86% of the total project site would
be kept as open space.!! The fourth concern was that the
use of a valet service at a nearby state-owned boat launch
would have an adverse impact on the public facility.!?

The court did not find any evidence suggesting that
an adverse impact would result, and noted that the boat
launch had not been used to its full capacity recently.'®
The final concern was that the developers’ projected real
estate sales would not actually occur, and that the project
may have an adverse fiscal impact on local governments.
Again, the court was not persuaded, citing evidence that
the project was viable, that the real estate market was
recovering, and that the developers planned to fully fund
the project, including infrastructure costs.™

Conclusion

Overall, the court found that since the APA had thor-
oughly explored the potential effects of the project and
planned on monitoring it closely, it had not exceeded its
authority in approving the project application.'

Graham Gibbs
St. John’s University School of Law ‘15
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Sherman v. Town of Chester, 752 F.3d 554 (2d
Cir. 2014)

Facts

When in the process of buying and developing a
400-acre parcel of land for $2.7 million, plaintiff Steven M.
Sherman applied for subdivision approval from his local
town zoning board based in Chester, New York.! Sherman
submitted his application to the Town of Chester’s Plan-
ning Board for subdivision approval since he planned
on developing his newly acquired property, known as
“MareBrook.”? Sherman'’s proposed development project
included 385 units of housing as well as “an equestrian
facility, baseball field, tennis courts, clubhouse, onsite res-
taurant, and a golf course that wove through the proper-
ty.”® The property was already zoned for residential use,
but had not yet been zoned for Mr. Sherman’s intended
purposes.* In 2003, the Town passed a new zoning ordi-
nance, which mandated Sherman to redraft his proposed
development plan.> When Sherman redrafted his subdi-
vision proposal in 2004, the Town once again altered its
zoning regulations.® And in 2005, Sherman revised his
development plans yet again in accordance with other
newly enacted zoning regulations; time and time again,
this same cycle of Sherman accommodating the Town’s
obstacles continued. Sherman kept meeting each obstacle
until nearly ten years had passed when Sherman decided
to commence this lawsuit against the Town of Chester.”
After ten years had passed, Sherman became “financially
exhausted—[even] forced to spend $5.5 million on top of
the original $2.7 million purchase.”8

Procedural History

In 2008, Sherman filed suit against the town in federal
court; the Town of Chester moved to dismiss, contend-
ing that Sherman’s takings claim was not “ripe” because
plaintiff had not sought compensation from the state.’

As a result, Sherman “voluntarily dismissed the case and
then filed the case now before us in state court.”? The
Town of Chester filed a motion to remove to federal court,
where again the Town moved to dismiss for failure to
state a claim under FRCP 12(b)(6).!! District Court Judge
Edgardo Ramos of the Southern District of New York

concluded that Sherman’s claim was not ripe under the
Takings Clause or under the case law established by Wil-
liamson County Regional Planning Commission v. Hamilton
Bank of Johnson City and granted Defendant’s motion for
dismissal.!? Sherman then timely appealed the matter to
the Second Circuit Court of Appeals.t3

Issues

(1) Whether Sherman’s claim was ripe under the Tak-
ings Clause and under the precedent established
by Williamson County?

(2) Whether plaintiff stated a claim under section
19817

Rationale

District Court Judge Edgardo Ramos of the Southern
District of New York ruled that Sherman’s claim was nei-
ther ripe under the Takings Clause nor under the case law
established by Williamson County Regional Planning Com-
mission v. Hamilton Bank of Johnson City'* since plaintiff’s
claim was unable to pass the first prong of the two-part
test established by the precedent in Williamson County.'®
In Williamson County, the Supreme Court established a
two-prong test for ripeness. The Court ruled that, for a
claim to be ripe, the plaintiff must “show that (1) the state
regulatory entity has rendered a ‘final decision” on the
matter, and (2) the plaintiff sought just compensation by
means of an available state procedure.”'® Here, Sherman
conceded that the Town had not reached a final deci-
sion with regard to his subdivision proposal but further
contended that he did not need to meet this requirement
“because seeking a final decision would be futile” since
there are two exceptions to the finality requirement.!” The
principle behind the final decision requirement originates
from the principle that “only a regulation that ‘goes too
far’ results in a taking under the Fifth Amendment.”!®
Here, Sherman was not challenging one single regulation
but rather “the repeated zoning changes and other road-
blocks—the “procedure he had to endure’—constituted
a taking,” thus rendering a final decision unnecessary
to evaluate whether that obstruction itself constituted
a taking.! Similar circumstances arose in a 9th Circuit
case where a final decision was also rendered futile.?’ In
that case, the Court ruled that “the property owner did
not need to meet the final decision prong of Williamson
County,” reasoning that “requiring [the owners] to persist
with this protracted application process to meet the final
decision requirement would implicate the concerns about
disjointed, repetitive, and unfair procedures expressed in
MacDonald??!1...."22

In Sherman, however, the District Court employed a
stricter interpretation of futility than the Ninth Circuit,
stating that “while ‘the ripeness doctrine does not require
litigants to engage in futile gestures such as to jump
through a series of hoops, the last of which is certain to
be obstructed by a brick wall, the presence of that brick
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wall must be all but certain for the futility exception to
apply.””? The District Court applied that standard to this
case and found “the inference that there is a brick wall at
the end is hard to establish, and it is not established here,
though it is a close case.”?*

In contrast, the Second Circuit held that the District
Court’s analysis did “not account for the nature of the
Town’s tactics.”? The Second Circuit further reasoned
that “the Town will likely never put a brick wall in be-
tween Sherman and the finish line. Rather, the finish line
will always be moved just one step away until Sherman
collapses.”?¢ Significantly, the Court noted that:

[a]t no point could Sherman force the
Town to simply give a final “yay or nay”
to his proposal. When asked at argument,
the Town’s counsel could not name one
way Sherman could have appealed any
aspect of the Town’s decade of maneu-
vers in order to obtain a final decision.?”

The Court further stated “when the government’s
actions are so unreasonable, duplicative, or unjust as to
make the conduct farcical, the high standard [of futility] is
met.”? Moreover, the Court stated that the standard was
indeed met in this case and reasoned that:

Seeking a final decision would be futile
because the Town used—and will in all
likelihood continue to use—repetitive
and unfair procedures, thereby avoid-
ing a final decision...The final decision
requirement ensures that a court knows
how far a regulation goes before it is
asked to determine whether that regula-
tion “goes too far.” In this case, we are
not dealing with any one regulation

but the Town’s decade of obstruction. A
final decision is not necessary to evalu-
ate whether that obstruction was itself a
taking.?’

Thus, the Second Circuit concluded that under these
circumstances, Sherman was not required to obtain a final
decision from the Town in order for the circumstances to
be ripe under the law and found that Sherman’s claim
was “ripe and adequately alleged.”*° As a result, the
Second Circuit Court reversed this part of the District
Court’s decision, which dismissed the takings claim, and
remanded the case accordingly for further proceedings.!
In addition, the Court significantly noted that “when a
defendant removes a takings claim from state court to
federal court, the second prong of Williamson County is
satisfied,” thereby making Sherman’s takings claim ripe,
enabling the Court to address the merits.>

The District Court also dismissed some of Sherman’s
claims for failure to state a claim; these claims were “(A)
claims under 42 U.S.C. §§ 1981 and 1982; and (B) a proce-

dural due process claim based on the Town’s consultants’
fee law.”3® The Second Circuit stated “those claims were
properly dismissed” because the District Court concluded
that Sherman “did not state a claim based on § 1981, and
it denied as futile Sherman’s request to add a claim under
42 U.S.C. § 1982 for the same reasons it dismissed the

§ 1981 claim.”3* The Court continued: “for both claims,
Sherman must allege facts supporting the Town's intent
to discriminate against him on the basis of his race.”
Additionally, “Jews are considered a race for purposes

of §§ 1981 and 1982.”36 Sherman’s allegations that the
Town discriminated against him because he was Jewish
were insufficient because Sherman stated that “munici-
pal Defendants” knew that he was Jewish, and that at a
Town Board meeting, he heard Town citizens express fear
that MareBrook might become a ‘Hassidic Village.””%”
Additionally, Sherman alleged that a “model home was
vandalized with a spray-painted swastika.”3 The Sec-
ond Circuit significantly noted, however, “none of this
[was] linked to any Town official. Nor does he allege that
any similarly situated non-Jews were treated differently.
Therefore, the District Court correctly dismissed the §
1981 claim and correctly denied Sherman leave to add the
§ 1982 claim.”®

Conclusion

Furthermore, the Second Circuit found that because
of the way the Town handled Sherman’s MareBrook
development project proposals and subsequent litiga-
tion, Sherman’s claims became ripe.*’ The Court ac-
knowledged that “the Town employed a decade of unfair
and repetitive procedures, which made seeking a final
decision futile. The Town also unfairly manipulated the
litigation of the case in a way that might have prevented
Sherman from ever bringing his takings claim.”4! More-
over, the Second Circuit decided that “the Williamson
County ripeness requirement [was] satisfied,” and thereby
vacated the District Court’s decision “to the extent it dis-
missed Sherman’s federal non-takings claims solely based
on ripeness grounds.”#? Additionally, the Second Circuit
affirmed the District Court’s decision to “(1) dismiss
Sherman’s § 1981 claim; and (2) to deny Sherman leave
to amend to add a § 1982 claim.”*? The Second Circuit re-
manded the case to the District Court for further proceed-
ings consistent with its opinion.*

Caroline Thompson
Albany Law School “15
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Sierra Club v. Village of Painted Post, 115
A.D.3d 1310, 983 N.Y.S.2d 380 (4th Dep’'t 2014)

Facts

The Village of Painted Post (“Village”), through a
resolution, authorized the sale and export of excess water

from the municipal water supply to the state of Pennsyl-
vania.! As a result, the Village permitted the construction
of a transloading facility utilized to expedite the shipment
of water.? Village residents (“Petitioners”) brought suit
against the Village alleging that the resolution violated
the State Environmental Quality Review Act (SEQRA).3

Procedural History

Petitioners originally brought an article 78 proceed-
ing against the Village pursuant to SEQRA before the
Supreme Court, Steuben County.* The Village (“Respon-
dents”) filed a motion to dismiss the case for lack of
standing pursuant to CPLR 3211 and 3212.° Judge Fisher
denied the Village’s motion to dismiss with respect to the
first cause of action and granted Petitioners summary
judgment.® Judge Fisher concluded that the claim should
be maintained despite the fact that only one of the peti-
tioners named in the complaint had standing to bring the
particular cause of action.” Respondents timely appealed
to the Supreme Court, Appellate Division.?

Issue

Whether the lower court had erred in determining
that John Marvin had standing and in denying the Motion
to Dismiss?

Rationale

When a proceeding fails to involve a “zoning-related
issue” then there is no presumption of standing which
allows a party to raise a challenge under SEQRA when
a party’s claim is based only upon a party’s proximity.”
To satisfy the standing requirement in such a situation, a
plaintiff’s complaint must fall within a “zone of interest”
which is sought to be protected by the act and illustrate
that there would be direct harm and injury caused that is
in some way different from the sort of harm that would
be suffered by the public at large.!” The Appellate Court
found that the injury suffered by John Marvin was not
different from the harm suffered by the public at large.!!
The court held that Marvin’s allegations only complained
of the noise that came from the rail line in general and
not the specific noise, which came from the transloading
facility itself.'> Furthermore, the court concluded that the
noise heard from the transloading facility effected many
residents of the village and, therefore, Marvin’s injuries
were not unique or different from what the majority of
residents were experiencing.!®

Conclusion

The Appellate Division ultimately held that Marvin’s
complaint failed to allege a unique environmental injury
and, therefore, found that the trial court erred in denying
Respondent’s Motion to Dismiss.

Jessica Goldberg
St. John’s University School of Law, “16
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Town of Barnstable, Mass. v. EA.A., 740 F.3d
681 (D.C. Cir. 2014)

Facts

Under a lease to build an offshore wind farm in
Nantucket Sound granted to Cape Wind Associates by
the US Department of Interior, Cape Wind needed to
obtain a determination by the Federal Aviation Admin-
istration (FAA) on whether the turbines posed a hazard
to air navigation and complied with existing mitigation
measures. In 2009, the FAA conducted a year-long aero-
nautical study of the project. As a result of the study, the
FAA issued a “no hazard” determination on a few condi-
tions. These conditions included: (1) the installation of a
digital processor at Otis Airfield; (2) Cape Wind provide
financial assurance for the installation of additional radar
upgrades; and (3) proper lighting and marking of the
turbines.

Procedural History

In Town of Barnstable, Mass. v. FAA,! (“Barnstable I”),
the court found the FAA’s 2010 “no hazard” determina-
tions were “inadequately justified.” Petitioners now chal-
lenged the 2012 “no-hazard” determinations for failure
to analyze safety risks and failure to perform an environ-
mental impact statement (EIS) as required by the National
Environmental Policy Act (NEPA).

Issue(s)

(1) Did the FAA properly determine the Cape Wind
project posed no hazard?

(2) Was the FAA required to perform an EIS as consis-
tent with NEPA?

Rationale

Petitioners had to prove the FAA’s determination was
“arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.”? In January 2012, upgrades
to the radar and beacon at Otis Airfield not only ad-
dressed existing radar issues but also unwanted returns
from turbines. The FAA Operations Engineering and
Support Group found no “physical or electromagnetic
effect” on the radars used by the FAA and Departments
of Homeland Security and Defense at North Truro Cape,
31.66 nautical miles from the project. After public notice
of the project and comment period, most supporting com-
ments concluded there would be no significant adverse
effect on Visual Flight Rules (VFR) flights and that the tur-
bines would not create a risk to local pilots as they would
be marked and properly lit.

Moreover, the court held the FAA properly interpret-
ed its handbook, which allows the FAA to issue a hazard
determination where (1) a structure exceeded the FAA’s
obstruction standards, (2) would have a “substantial ad-
verse effect” causing electromagnetic interference, or (3)
would affect a significant volume of aeronautical opera-
tions.? The court also found Congress gave the Secretary
of Transportation broad discretion in determining when a
structure constitutes an adverse impact. Furthermore, pe-
titioners failed to show the FAA’s determinations were ar-
bitrary and capricious. Petitioners’ claims that the FAA’s
findings lacked evidentiary support were unfounded
because the FAA’s documents contained numerous stud-
ies regarding the potential adverse impact of the project.

Further, the court determined the FAA was not
required to perform an EIS under NEPA based on its “no
hazard” determination. “No hazard” determinations do
not generally require an EIS because they are not legally
binding.* Since the Interior Department granted approval
of the project, pending the FAA “no hazard” determina-
tion, the FAA had no authority to act on whatever the EIS
may contain. The court found the FAA lacked the ability
to prevent environmental effects due to its limited statu-
tory authority over the Interior Department’s approval of
the project, thus the FAA cannot be considered “a legally
relevant ‘cause’ of the effect.””

Conclusion

The Court denied the petitioner’s motions for review.

Kelly E. Moynihan
St. John’s University School of Law “15
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Util. Air Regulatory Grp. v. EPA, 134 S. Ct.
2427 (2014)

Facts

The Clean Air Act (CAA) imposes permitting require-
ments on stationary sources generating air pollution.! Ti-
tle I of the CAA gives the EPA the responsibility of formu-
lating national ambient air quality standards (NAAQS)
for air pollutants.? Each state then has the responsibility
of implementing the NAAQS by developing plans that
designate every area within its borders as “attainment,”
“nonattainment,” or “unclassifiable” with respect to each
NAAQS.3 The state’s plan must also include permitting
programs for stationary sources, which vary according to
the classification of the area of which the source is, or will
be, located.*

Stationary sources in areas designated as attainment
or unclassifiable are subject to the CAA’s “Prevention of
Significant Deterioration” (PSD) provisions, which make
it unlawful to construct or modify a “major emitting
facility” in “any area to which [the PSD program] ap-
plies” without a permit.® Facilities wishing to qualify for a
PSD permit must comply with emissions limitations that
reflect the “best available control technology” (BACT)
for each pollutant that is subject to regulation under the
CAA.® Additionally, Title V of the CAA makes it unlaw-
ful to operate any “major source” (facility with potential
to emit 100 tons of any air pollutant per year) without a
permit.”

In response to the Massachusetts v. EPA8 decision, the
EPA made stationary sources and motor vehicles subject
to the PSD program and Title V based on the sources’
potential to emit greenhouse gases.’ This is because EPA
found that greenhouse gas emissions from new motor
vehicles contributed to elevated greenhouse gas levels,
which endanger public health and welfare by promoting
global climate change.!® Recognizing that EPA would be
unable to administer programs requiring permits for all
of these sources, it held that sources would not become
newly subject to PSD or Title V permitting on the basis of
their potential to emit greenhouse gases in amounts less
than 100,000 tons per year.!!

Procedural History

Numerous parties, including several states, chal-
lenged the EPA’s actions. Petitioners filed petitions for
review in the D.C. Circuit, which dismissed some of the
petitions for lack of jurisdiction and denied the remain-
der.!? Petitioners appealed to the U.S. Supreme Court,
which granted six petitions for certiorari.!?

Issue

“Whether EPA permissibly determined that its
regulation of greenhouse gas emissions from new mo-
tor vehicles triggered permitting requirements under the
Clean Air Act for stationary sources that emit greenhouse
gases.”14

Rationale

The first issue the Court had to decide was whether
EPA permissibly determined that a source may trigger
PSD and Title V permitting requirements solely on the
basis of the source’s potential to emit greenhouse gases.®
The Court held that EPA misinterpreted the CAA’s broad
use of the term “air pollutant,” so as to include green-
house gases in the context of PSD and Title V permitting
requirements.'® The term “air pollutant” was meant to
include only pollutants “emitted in quantities that enable
them to be sensibly regulated at the statutory thresh-
olds.”'” The Court held that greenhouse gases are not one
of those pollutants that inclusion of which would “radi-
cally transform [the] programs and render them unwork-
able as written.”!8 In addition to the EPA’s interpreta-
tion of the CAA being incompatible with the regulatory
scheme of the Act, the EPA’s interpretation of the CAA
would place excessive demands on both the government,
which issues the permits, and those sources that are re-
quired to apply for permits.'

The follow-up issue the Court addressed was wheth-
er the EPA permissibly determined that sources already
subject to the PSD program, because of their emission of
conventional pollutants may be required to limit their
greenhouse gas emissions by employing the BACT for
those greenhouse gases.?’ The Court held that the EPA’s
determination requiring BACT for greenhouse gases emit-
ted by sources already subject to PSD review was permis-
sible. This is because nothing in the language of the CAA
prohibits the EPA from interpreting the BACT provision
to apply to greenhouse gases emitted by conventional
sources.

Conclusion

The EPA exceeded its statutory authority when it in-
terpreted the CAA to require PSD and Title V permitting
for stationary sources based on greenhouse gas emissions
because greenhouse gases cannot be treated as a pollutant
in the PSD “major emitting facility” context, or the Title V
“major source” context. However, the EPA may continue
to treat greenhouse gases as a “pollutant subject to regula-
tion” under CAA for purposes of requiring BACT for
already regulated, conventional sources.??

Kate Roberts
Albany Law School ‘16
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Vine Street LLC v. Borg Warner Corp., No. 07-
40440 (5th Cir. Jan. 14, 2015)

Facts

From 1961 until 1975 a dry cleaning business called
“College Cleaners” operated in Tyler, Texas.! Norge, a
former subsidiary of Borg Warner Corporation (herein-
after Defendant), worked in collaboration with College
Cleaners and provided dry cleaning machines, supplied
perchloroethylene (PERC), and aided in designing the
building.? PERC, the chemical used in the dry cleaning
machines, was expensive, and therefore it was desirable
to preserve as much of the chemical as possible.> Norge
installed water separators on the dry cleaning machines
allowing wastewater to be disposed of into the sewer, and
PERC to be recycled for future uses.* The water separator
was not completely effective, but was believed to pre-
serve about 95 percent of the chemical.®

Vine Street (hereinafter Plaintiff) later acquired the
property and discovered a plume of PERC in the soil and
groundwater underlying College Cleaners and neighbor-
ing property.® The Plaintiff voluntarily applied to Texas
Commission on Environmental Quality’s voluntary
cleanup program and filed suit against Defendant to
recover costs associated with the cleanup.”

Procedural History

In 2006, the District Court for the Eastern District of
Texas found Defendant 75 percent liable for the past, pres-
ent, and future cleanup costs associated with the environ-
mental injury.® Although Defendant timely filed notice
of appeal, a party to the appeal subsequently declared

bankruptcy. As a result the appeal was stayed until the
completion of the bankruptcy action.’

Issue

Whether Defendant was a “responsible person”
within the meaning of the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980
(“CERCLA”) and the Texas Solid Waste Disposal Act
(“TSWDA")?

Rationale

In order to be held liable under CERLCA and the
TSWDA, the plaintiff must show that the defendant is a
responsible person within the meaning of the statutes.
One category of responsible persons includes “arrangers”
defined as: “any person who by contract, agreement, or
otherwise arranged for disposal...of hazardous substanc-
es.”10 The district court determined that the Defendant
fell within this category by applying the test established
in Geraghty & Miller, Inc. v. Conoco Inc.! In Geraghty &
Miller, the Fifth Circuit held that liability may be imposed
as long as there is “a sufficient ‘nexus’ between the pur-
ported arranger and the disposal of waste.”!? Therefore,
because Defendant contracted to provide PERC to College
Cleaners and helped in designing the water separator for
its disposal and recycling, the district court found that the
standard was met.

Although the Geraghty & Miller standard was ap-
propriate while this case was before the district court,
recently the Supreme Court clarified the standard appli-
cable to arranger liability in the more recent case, Burl-
ington Northern & Santa Fe Railway Co. v. United States.'3
In that case, the Court interpreted the word “arrange” to
mean “action directed to a specific purpose” so that in
order to fall within the statute, the arranger must “take[]
intentional steps to dispose of a hazardous substance.”!*
In Burlington Northern, the plaintiff purchased chemicals
from defendant, who then shipped the chemicals in stor-
age containers to the plaintiff.!®> The storage containers
would frequently leak and contaminate the plaintiff’s
property and during the course of the business relation-
ship, defendant took steps to minimize the spillage.'®
The Court held that although defendant “knew that its
shipping conditions would result in spillage of hazard-
ous substances...[it] did not give rise to liability because
‘knowledge alone is insufficient to prove that an entity
‘planned for” the disposal, particularly when the disposal
occurs as a peripheral result of the legitimate sale of an
unused, useful product.””"”

Applying the Burlington Northern standard on appeal,
the court looked to see if Defendant took “intentional
steps to dispose of a hazardous substance [PERC].”!® The
district court noted that during the period of operation,
there were no documented spills or purposeful disposals
of PERC; rather, it appeared that Defendant and College
Cleaners took steps to preserve PERC and handled it
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with a high degree of care.!” Furthermore, there was “no
evidence of a manufacturing defect or improper mainte-
nance” of the water separators.?’

The court distinguished between an “intentional” act
and a “knowing” one, looking to whether the purpose of
the transaction between College Cleaners and Defendant
was more for the disposal of PERC, or rather if it was for
the sale of useful chemicals.?! The court stated that when
viewing “the business relationship between [Defendant]
and College Cleaners as a whole, it is clear that the trans-
action centered around the successful operation of a dry
cleaning business—not around the disposal of waste.”??
Addressing Plaintiff’s arguments, the court highlighted
that when the hazardous substance at issue is a useful
material supplied for a legitimate business purpose, the
intent requirement for arranger liability will not be easily
met. The court explained that “arranger liability applies
to those ‘who would attempt to dispose of hazardous
wastes or substances under various deceptive guises in
order to escape liability for their disposal.” Here, that
description simply does not apply to [Defendant]...[who]
supplied College Cleaners with a supply of unused, use-
ful PERC.”?

Conclusion

The court reversed the district court’s decision in light
of Burlington Northern and ruled in favor of Defendant,
relieving it from CERCLA liability. The court noted that
“we are confident that the Texas Supreme Court would
apply Burlington [Northern] to [a party’s] [TISWDA claim”
and therefore relieved Defendant of TSWDA liability on
the same grounds.?*

Alexis Kim
Albany Law School “15
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Wallach v. Town of Dryden, 2014 N.Y. LEXIS
1766 (N.Y. 2014)

Facts

The town of Dryden is a rural community in upstate
New York, located within the Marcellus Shale region.1
The Marcellus Shale formation is a vast depository of
natural gas found thousands of feet below the surface.?
This natural gas can be extracted though methods such as
horizontal drilling and hydrofracking.?

In 2006, petitioner Norse Energy Corp. USA (“Norse”)
began acquiring oil and gas leases from landowners in
Dryden (the “Town”) in order to explore and develop the
natural gas resources located therein.* The Town asserted
that natural gas extraction was prohibited because these
activities fall within zoning ordinances which preclude
any land use not specifically allowed.? Then, in 2011, the
Town Board unanimously voted to amend the zoning
ordinance to specify that all oil and gas activities related
to exploration, extraction and storage were banned.®

The amendment also claimed to invalidate state or
federal oil and gas permits.” In response, Norse com-
menced a CPLR article 78 proceeding and declaratory
judgment action to challenge the validity of the zoning
ordinance.® Norse contended “that Dryden lacked the
authority to prohibit [such] activities because section 23-
0302 (2) of the Environmental Conservation Law (ECL)...
demonstrated that the State Legislature intended to
preempt zoning laws [which impeded] energy production
[activities].”” Dryden moved for summary judgment in
response, seeking a declaration that the zoning amend-
ment was a valid exercise of its powers.!?

Procedural History

The Supreme Court granted Dryden’s motion for
summary judgment and declared the amendment valid
—the one exception being the provision which invalidat-
ed state and federal oil and gas permits.!! The Appellate
Division affirmed.!?

Issue

Whether towns in New York State may ban oil and
gas production activities, such as hydrofracking, within
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municipal boundaries through the adoption of zoning
laws?

Rationale

The New York State Constitution provides that
“every local government shall have power to adopt and
amend local laws not inconsistent with the provisions
of this constitution or any general law...except to the
extent that the legislature shall restrict the adoption of
such a local law.”!® The Court of Appeals has affirmed
that municipalities may enact land-use controls to pre-
serve “the character and desirable aesthetic features” of a
community.!* Norse contended that the State Legislature
has expressed an intention to preempt local zoning laws
through the Oil, Gas and Solution Mining Law (OGSML)
“supersession clause”!® which states that “the provisions
of this article shall supersede all local laws or ordinances
relating to the regulation of the oil, gas and solution
mining industries.”!® The Court of Appeals rejected this
contention, reasoning that the plain language of the law
did not encompass zoning provisions.!”

Conclusion

Towns may ban oil and gas production activities
because the supersession clause in the statewide OGSML
does not preempt the home rule authority vested in mu-
nicipalities to regulate land use.

Mark Matteini
St. John's University School of Law ‘16
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Recent Legislation

A.09955, 237th Gen. Assemb., Reg. Sess. (N.Y.
2014)

This bill was referred to the Department of Environ-
mental Conservation (DEC) June 3, 2014, amending the
Environmental Conservation Law by adding § 23-1712,
titled “Prohibition on the Sale or Use of Any Liquid Waste
Product from Hydraulic Fracturing Operations.”! The act
will take place immediately, provided that the DEC will
establish rules concerning the proper disposal of waste
products generated by hydraulic fracturing within ninety
days of the effective date of the act.?

The act was sponsored by Assembly member Mosley,
and cosponsored by members Gottfried, Clark, Jaffee,
Otis, Hooper, Brennan, Camara, Rivera, Thiele, and
Titone.?

This act prohibits the sale or use of any liquid waste
product from hydraulic fracturing.* Additionally, the DEC
will be required to establish rules and regulations for the
proper disposal of any and all waste products generated
during the process of hydraulic fracturing.® The justifi-
cation is that the liquid waste has properties that raise
public health concerns.®

Graham Gibbs,
St. John’s University School of Law, “15

Endnotes

1. A09955 Text, NEW YORK STATE ASSEMBLY, http://assembly.state.
ny.us/leg/?default_fld=&bn=A09955&term=2013&Text=Y (last
visited Aug. 19, 2014).

2. Id.

3. A09955 Summary, NEW YORK STATE ASSEMBLY, http:/ /assembly.
state.ny.us/leg/?default_fld=&bn=A09955&term=2013&Summary
=Y (last visited Aug. 19, 2014).

A09955 Text, New York State Assembly.
Id.

A09955 Memo, New York State Assembly, http:/ /assembly.state.
ny.us/leg/?default_fld=&bn=A09955&term=2013&Memo=Y (last
visited Aug. 19, 2014).

A.09862: An act to amend the public service law,
in relation to fuel gas transmission lines

The Codes Committee passed “An act to amend the
public service law, in relation to fuel gas transmission
lines” (the “bill”) on June 16, 2014 and introduced it to the
assembly.

Assemblyman Harry B. Bronson of Rochester is the
Bill’s main sponsor in the New York State Assembly, and
Senator Patrick Gallivan of Wyoming County is the Bill’s
main sponsor in the New York State Senate.

There are three significant provisions of the bill.! Pro-
vision two amends § 121(a) of the Public Service Law to
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require all potential constructors of fuel gas transmission
lines to give notice to each affected landowner.? Provision
three amends § 122 of the Public Service Law to require
potential constructors of “major utility transmission facili-
ties” to provide proof of service of their applications to
each affected landowner.? Provision four amends § 126 of
the Public Service law to consider the following factors
when determining whether to accept or deny an applica-
tion: (1) whether there is active farming in the area; (2)
whether it would result in any permanent changes to the
agricultural resources in the area; and (3) whether there
are any conceivable alternate areas that could be utilized
if there are certain types of soil in the area.*

Sarah Smith
St. John's University School of Law ‘16

Endnotes

1. A09862, 237th Gen. Asssemb., Reg. Sess. (N.Y. 2014) (providing
five provisions). Provision one amends the Public Service Law to
add a definition of “landowner” and Provision five states that this
Bill will take effect immediately.

2. A09862,237th Gen. Assemb., Reg. Sess. (N.Y. 2014).
Id.
4. Id
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Act to Amend the Environmental
Conservation Law, in Relation to the Phase-
Out of State Use of Pesticides, A.09890

Sponsor(s): Kavanagh, Dinowitz, Rosenthal, Gottfried,
Englebright, Jaffee, Rozic, Lupardo, Peoples-Stokes,
Paulin, Camara, Solages, Brook-Krasny, Colton, Cusick,
Weinstein.!

This bill seeks to discontinue the use of pesticides
by the state of New York and adopt a pest control policy,
which utilizes alternative methods such as non-chemical
techniques.? The bill presents a three-level phase-out plan,
at the end of which the use of pesticides for pest control
purposes will be drastically reduced.’

Phase one of the phase-out plan prohibits any New
York agency from utilizing any pesticide classified as a
Toxicity Category I by the U.S. Environmental Protection
Agency (EPA), or any pesticide which could potentially
be classified as a carcinogen by the agency.* This phase
of the bill takes effect after January 1, 2016.° Phase two,
which is set to take effect a year after phase one is put
into place, prohibits state agencies from using pesticides
classified as Toxicity Category II pesticides by the EPA or
pesticides classified as restricted use by the EPA or the
New York State Department of Environmental Conserva-
tion (DEC).° Phase three prohibits the use of pesticides in
general starting January 1, 2018.” However, this phase of
the bill includes a number of chemicals that are exempt
from this injunction. The exempted categories are: pesti-
cides used to maintain safe and healthy drinking water,

antimicrobials, pesticides used as baits in rodent control,

any pesticides classified by the EPA as exempt, pesticides
used for agriculture research, and associated resins used

for reclamation of water.®

The bill requires that DEC develop and implement a
new pest management plan, introducing alternative pest
management techniques using non-chemical strategies
or pesticides low in toxicity.” The DEC must also address
the underlying causes of pest outbreaks to prevent such
outbreaks in the future.!” The state also has the power to
suspend the bill if there is an immediate threat to human
health, which alternative pesticides will not effectively
manage.!!

Jessica Goldberg
St. John’s University School of Law, “16

Endnotes

1. Bill No. A09890, 237th Gen. Assemb., Reg. Sess. (N.Y. 2014)
(pending and referred to Environmental Conservation
Committee).

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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Clean Estuaries Act, S. 2042, 113th Cong.
(2014)

Abill is currently under consideration in the U.S.
Senate to amend the Clean Water Act to reauthorize the
National Estuary Program.

The Clean Estuaries Act of 2014, sponsored by Sena-
tor Sheldon Whitehose (D-RI), requires the development
of comprehensive conservation and management plans
and submission to an administrator.! These plans must
identify the estuary to be addressed by the plan, recom-
mend “priority protection, conservation, and corrective
actions and compliance schedules,” carry out integrated
assessments to identify healthy and impaired watershed
components, consider “current and future sustainable
commercial activities in the estuary,” address “the effects
of climate variability on the estuary,” and increase public
awareness of the health of the estuary.?

The bill would also require the EPA Administrator to
include in the EPA’s annual budget amounts requested
for making grants under the national estuary program,
to evaluate the implementation of each conservation and
management plan developed within the program every
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five years to determine if the goals are being attained, to
provide notice to the management conference that a plan
is found lacking and allow the submission of a revised
plan, to submit the results of the evaluation for review
and comment to the appropriate management confer-
ence, and to report on the results of the evaluation and
make that report available to the public.> A management
conference will be considered in probationary status if the
conference has not acquired approval for an updated plan
within five years of the date from which the evaluation
was published.4 In such an instance, the Administrator is
required to reduce the grant for implementing the plan
and to terminate a management conference if the confer-
ence has been probationary for two consecutive years.”

Once the Administrator has approved a plan for an
estuary, the bill would require any federal action which
would impact this estuary to be carried out in a manner
consistent with that plan.® The bill would also require
an agency head to consider the agency’s responsibilities
under this program when making annual budgetary re-
quests.7 Under this bill, the EPA becomes the lead coordi-
nating agency for implementing these plans.®

Mark Matteini
St. John's University School of Law ‘16

Endnotes

1. The Library of Congress, Bill Text: 113th Congress (2013 — 2014):
S5.2042. <https:/ /beta.congress.gov /bill /113th-congress /senate-
bill /2042 /text>.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
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“Coal Country Protection Act” or the
“Protecting Jobs, Families, and the Economy
From EPA Overreach Act” of 2014, S. 2414

Abill currently under consideration in the U.S. Senate
would place limitations on the regulation of emissions
of carbon dioxide from new or existing power plants.!
This bill was introduced by Senator Mitch McConnell
on June 3, 2014.2 On that date the bill was referred to the
Committee on Environment and Public Works.? On July
9, 2014, introductory remarks were made on the measure
in the Senate.* Cosponsers include Senators Michael B.
Enzi (WY), John Thune (SD), Paul Rand (KY), Roy Blunt
(MO), David Vitter (LA), Deb Fischer (NE), John Barrasso
(WY), Lamar Alexander (TN), Mike Johanns (NE), Jerry
Moran (KS), Bob Corker (TN), Pat Roberts (KS), and Dean
Heller (NV).? In the House, an identical bill, H.R.4808,

was referred to the Subcommittee on Energy and Power
on June 6, 2014.°

The Protecting Jobs, Families, and the Economy From
EPA Overreach Act of 2014, if enacted, would amend the
Clean Air Act.” The amendment would outline the cir-
cumstances under which “regulations or guidance” limit-
ing or prohibiting carbon dioxide emissions from new or
existing power plants may be promulgated.®

The bill defines a “new or existing power plant” as “a
fossil fuel-fired power plant that commences operation at
any time.”? The bill sets out to prevent the Administra-
tor of the U.S. Environmental Protection Agency from
promulgating regulations or guidance which would limit
or prohibit the emission of carbon dioxide from a new or
existing power plant “notwithstanding any other provi-
sion of law (including regulations).”1? The bill states that
any such regulations or guidance would not have “any
force or effect” until the date on which four conditions are
met.!!

The four conditions presented in the bill required for
such a regulation or guidance to take effect are as follows.
The Secretary of Labor must certify to the USEPA Admin-
istrator that the regulation or guidance will not result in
any decrease in employment.'? Second, the Congressional
Budget Office must certify to the USEPA Administrator
that the regulation or guidance would not generate any
reduction of the gross domestic product of the United
States.!3 Third, the Director of the Energy Information Ad-
ministration must certify to the USEPA Administrator that
the regulation or guidance would not result in an increase
of electricity rates in the United States.' Lastly, the Chair-
person of the Federal Energy Regulatory Commission and
the President of the North American Electric Reliability
Corporation must certify to the USEPA Administrator
that the delivery of electricity would be reliable under the
regulation or guidance.'®

To implement these changes the bill would add Sec-
tion 313, entitled “Limitation on Regulation of Emissions
of Carbon Dioxide From New or Existing Power Plants,”
to the Clean Air Act.!®

Alexandra Scoville
Albany Law School "16

Endnotes

1. The Library of Congress, Text: 5.2414-113th Congress (2013-2014),
Congress.gov. <https:/ /beta.congress.gov /bill/113th-congress /
senate-bill /2414 /text>.

Id.
Id.

The Library of Congress, All Actions, Including Floor Amendments:
5.2414-113th Congress (2013-2014), Congress.gov <https:/ /beta.
congress.gov /bill /113th-congress /senate-bill /2414 /all-actions-
with-amendments>.

5. The Library of Congress, Cosponsers: 5.2414-113th Congress
(2013-2014), Congress.gov <https:/ /beta.congress.gov /bill /113th-
congress/senate-bill /2414 / cosponsors>.
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6.  The Library of Congress, Related Bills: S.2414-113th Congress (2013-
2014) <https:/ /beta.congress.gov /bill/113th-congress/senate-
bill /2414 /related-bills>.

7. The Library of Congress, Text: 5.2414-113th Congress (2013-2014),
Congress.gov. <https:/ /beta.congress.gov/bill /113th-congress/
senate-bill /2414 /text>.

LI
9. Id.§2(a) (§313(a)).
10.  Id. § 2(a) (§313(b)).
1. Id

12, Id. § 2(a) (§313(b)(1)).
13, Id. § 2(a) (§313(b)(2)).
14, Id.§2(a) (§313(b)(3)).
15, Id. § 2(a) (§313(b)(4)).
16. Id.§2(a).
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Domestic Prosperity and Global Freedom Act,
H.R. 6.

The U.S. House of Representatives passed a bill,
which, after consideration by the U.S. House Committee
on Energy and Commerce and the U.S. House Energy
Subcommittee on Energy and Power, would allow the De-
partment of Energy (DOE) to issue an expedited approval
of exportation of natural gas to World Trade Organization
countries and for other purposes.!

The Domestic Prosperity and Global Freedom Act
(“the Act”), sponsored by Rep. Cory Gardner (R-CO),
would allow the DOE to issue a final decision on any ap-
plication for authorization to export natural gas no later
than 30 days after the later of (1) the conclusion of the
review to site, construct, expand, or operate the lique-
fied natural gas (LNG) facilities required by the National
Environmental Policy Act of 1969 (NEPA); or (2) the
date of the enactment of this Act.? The Act considers the
review required by NEPA to be completed (1) 30 days
after publication of an Environmental Impact Statement
(EIS) (if required); (2) 30 days after publication by DOE
of a Finding of No Significant Impact (if EIS is required);
and (3) upon a determination by the lead agency, the ap-
plication is eligible for a categorical exclusion pursuant to
NEPA regulation.3

The Act grants original and exclusive jurisdiction
over any civil action to the United States Court of Appeals
in the circuit in which the export facility would be lo-
cated, for the review of an order issued by the DOE with
respect to an application, or the DOE'’s failure to issue a
final decision on an application.* If the court determines
that the DOE failed to issue a final decision on an applica-
tion, it shall order the DOE to issue a final decision within
30 days of the court order.’

The Act would also amend the Natural Gas Act to
mandate, as a condition for approval of any authorization

to export LNG, that the DOE require applicants to dis-
close publicly the destination(s) of its LNG exports.®

Kate Roberts
Albany Law School “16

Endnotes

1. The Library of Congress, Bill Summary & Status: 113th Congress
(2013-2014): H.R.6. All Information, THOMAS < http:/ /thomas.
loc.gov/cgi-bin/bdquery/D?d113:1:./temp/~bdtOgD:: | /home/
LegislativeData.php>.

1d. § 2(a)(1)-(2).

1d. § 2(b)(1)-(3).

Id. § 2(c)(1)(A)-(B).
Id. § 2(0)(2).

Id.§ 3.
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Energy Savings and Building Efficiency Act of
2014, H.R. 5027

ADbill currently under consideration in the U.S. House
of Representatives would direct the Secretary of Energy
to promote greater energy saving standards in residential
and commercial buildings.

The Energy Savings and Building Efficiency Act of
2014 (hereinafter “the Act”), sponsored by Rep. Marsha
Blackburn (TN), would direct the Secretary of Energy to
provide technical assistance and federal support to States
and Indian Tribes in order to help them come into compli-
ance with the standards set within the Act.! In order to
assist the States and Indian Tribes in implementing and
documenting compliance with building energy codes,
technical assistance would consist of the evaluation of
codes, model building energy codes, and building dem-
onstrations.? The bill also requires the Secretary of Energy
to submit an annual report to Congress stating the build-
ing energy codes, compliance with the codes, and any
improvements in energy savings that occurred due to the
standards within the Act.3

The bill calls for three studies to be conducted: (1)
GAO Study, (2) Feasibility Study, and (3) Energy Data in
Multi-Tenant Buildings Study.* The GAO Study directs
the Comptroller General of the United States to conduct
a study consisting of the energy consumption, consumer
savings relating to improved building energy codes, and
an accounting of federal expenditures under each pro-
gram authorized by the Act.’ The Feasibility Study directs
the Secretary of Energy to consult with “building science
experts from the National Laboratories and institutions of
higher education, designers and builders of energy-effi-
cient residential and commercial buildings, code officials,
and other stakeholders,” in order to conduct a study per-
taining to the feasibility and impact of improving build-
ing energy codes as well as legislative options for creating
incentives for compliance with codes.® The Energy Data
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in Multi-Tenant Buildings Study also directs the Secretary
of Energy to consult with specialists in order to find the
best practices related to delivering energy to buildings
which have multiple tenants and uses.”

In order to implement these directives, the bill makes
amendments to the Energy Conservation and Produc-
tion Act.® Both H.R. 5027 and earlier versions of the bill,
including H.R. 1616, have been referred to the House
Committee on Energy and Commerce.’ The H.R. 5027
version of the bill is cosponsored by Representative Kurt
Schrader (OR).

Sarah Valis
Albany Law School “16

Endnotes

H.R. 5027, 113th Cong. (2014).
Id. § 307(£)(2).

Id. § 304(d)(4).

Id. § 304(i).

Id. § 307(i)(1)(a).

Id. § 307 (i)(2).

1d. § 307()(3).

Energy Conservation and Production Act § 303, 42 U.S.C. 6832
(2007). Changes to the Energy Conservation and Production Act
proposed by the bill are enumerated in H.R. 5027 §§ 101, 304.

9. Summary of Congressional Action for H.R. 5027, LIBRARY OF CONG.,
http:/ /thomas.loc.gov/cgi-bin/bdquery/z?d113:HR05027:@@@X
(last visited August 3, 2014).
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Protection and Accountability Regulatory Act
of 2014, H.R. 4813

Abill currently under consideration in the U.S. House
of Representatives would nullify select Environmental
Protection Agency rules regulating greenhouse gas emis-
sions with respect to existing, new, modified, or recon-
structed electricity utility generating units.

The Protection and Accountability Regulatory Act
of 2014, sponsored by Rep. David B. McKinley (R- WV-
1), would nullify select EPA rules relating to greenhouse

gas emissions from various electric utility generating
units.! Furthermore, the proposed bill would prevent the
Administrator of the EPA from issuing or implementing
a substantially similar rule to those nullified unless a fed-
eral law is enacted specifically authorizing such a rule.?
The stipulation would last for a five year period, begin-
ning from the enactment of the bill.?

The proposed bill, currently referred to the Subcom-
mittee on Energy and Power, targets three previous EPA
proposed rulemakings.* The bill targets: the June 2, 2014
proposed rule “Emission Guidelines for Existing Station-
ary Sources: Electrical Utility Generating Units”; the
January 8, 2014 proposed rule “Standards of Performance
for Greenhouse Gas Emissions from New Stationary
Sources: Electric Utility Generating Units”;® and the June
2,2014 proposed rule “Carbon Pollution Standards for
Modified and Reconstructed Stationary Sources: Electric
Utility Generating Units.””

In attempting to implement these changes, the bill
substantially curtails the EPA’s scope of authority with
respect to greenhouse gas emissions. Cosponsors of H.R.
4813 include Representatives Andy Barr (KY-6), Gus
Bilirakis (FL-12), Marsha Blackburn (TN-7), and 77 other
representatives.

Calumn J. Yeaman
Albany Law School ‘15

Endnotes

1. H.R. 4813, 113th Cong. (2014), available at https:/ /beta.congress.
gov /113 /bills /hr4813 /BILLS-113hr4813ih.pdf.

1d. § 2(b).
Id.

Id. § 2(a).
Id. § 2(a)(1).
Id. § 2(a)(2).
1d. § 2(2)(3).

Cosponsors: H.R.4813 - 113th Congress (2013-2014), LIBRARY OF
CONGRESS, <https:/ /beta.congress.gov /bill/113th-congress /
house-bill /4813 /cosponsors?q=%7B%22search%22%3A %5B%22h.
1.+4813%22%5D%7D> (last visited Aug. 13, 2014).
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Administrative Decisions Update

By Robert A. Stout Jr.

In the Matter of the Alleged Violations of Article
12 of the New York State Navigation Law and Part
32 of Title 17 of the Official Compilation of Codes,
Rules and Regulations of the State of New York by
Reliable Heating Oil, Inc., Respondent

Decision and Order of the DEC Commissioner

Summary of the Decision

By way of a Default Summary Report, the ALJ rec-
ommended to the Commissioner that a default order be
issued finding that Respondent violated several sections
of the New York State Navigation Law and its implement-
ing regulations related to Respondent’s discharge of No. 2
fuel oil in the basement of a residence, its failure to report
the discharge and its failure to immediately undertake
containment. The AL]J further recommended that in ad-
dition to the Department’s requested minimum penalty
of $30,000, an additional $60,000 penalty be assessed
and suspended contingent upon remediation of the site.
The Commissioner concurred that the Department was
entitled to a default judgment, but found that due process
concerns constrained him to limit the penalty to the spe-
cific dollar amount referenced in the complaint.

Background

On January 20, 2012 respondent delivered 150 gal-
lons of No. 2 fuel oil to a residential building located at
132 Cleveland Street, Brooklyn, New York. The fuel oil
was pumped through a disconnected fill pipe, resulting
in a spill on the cracked concrete floor of the basement.
The delivery was intended for 142 Cleveland Street. The
fire department recovered approximately 20 gallons of
fuel and Respondent took some additional corrective ac-
tions. Upon the Department’s subsequent investigation,
it found loose and contaminated oil absorbent material
and noted the cracks in the floor. The Department advised
respondent to remove remaining contaminated debris,
conduct soil borings and install a ventilation system.
Respondent timely installed a ventilation system but did
not timely perform soil borings. Respondent’s subsequent
investigation revealed extensive contamination in four
seven-foot deep soil borings and the Department ordered
remediation. At the time of the AL]’s Default Summary
Report, the site had not been fully remediated.

A notice of hearing was received by Respondent on
March 16, 2013 and the Department’s complaint stated
that an answer had to be filed within 20 days. An answer
was not filed. Further, Respondent failed to appear at
the scheduled pre-hearing conference. Consequently, the

Department filed a motion for default judgment dated
April 15, 2013 which was served on respondent by certi-
fied mail dated April 15, 2013 and was received on April
17,2013. By its terms, a response was due within 5 days of
receipt. On May 1, 2013, Respondent’s owner stated that
it would not be filing a response to the motion.

Accordingly, the AL] recommended that the Com-
missioner grant the Department’s motion for default and
find that Respondent violated several sections of the New
York State Navigation Law and its related regulations in
connection with the discharge, its failure to report the dis-
charge and its failure to immediately undertake contain-
ment. The AL]J noted that the Department’s proposed or-
der (as well as its complaint) sought a minimum penalty
of $30,000, which the ALJ found to be consistent with the
Department’s prior practice and penalty policy, as well
as the provisions of Section 192 of the Navigation Law.
However, because the site was not yet fully remediated,
the ALJ determined that a penalty larger than the mini-
mum should be applied, with the excess being suspended
until the completion of the remediation. Accordingly, the
AL]J recommended a penalty of $90,000 with $30,000 pay-
able on receipt of the Commissioner’s order and $60,000
suspended upon satisfactory remediation of the site.

Decision and Order of the Commissioner

The Commissioner concurred that the Department
was entitled to a default judgment and found that the re-
quested minimum penalty of $30,000 was reasonable, but
declined to adopt the AL]’s recommendation to increase
the civil penalty.

The Commissioner noted that Section 192 of the Navi-
gation Law provides that those who violate Article 12 of
the Navigation Law (which includes those sections that
are the subject of this default judgment) are subject to civil
penalties of up to twenty-five thousand dollars ($25,000)
for each such violation, with each day being a separate
and distinct offense for continuing violations. According-
ly, since the violation in this case continued at least to the
date of the complaint, Respondent would be potentially
liable for a total maximum penalty of $10,425,000.

The Commissioner noted that there are circumstances
that may lead the Department to request an increase in a
minimum requested penalty, such as where a respondent
has entered an appearance and a hearing reveals ad-
ditional facts giving rise to such an increase. This could
be done by filing a motion or making an oral application
to amend the pleadings. In such cases, the respondent
would be on notice of the request, and have the opportu-
nity to respond and oppose such request.
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The Commissioner distinguished the current situ-
ation, where the Respondent did not appear. The Com-
missioner found that the phrase “no less than $30,000” in
the complaint created an ambiguity that does not provide
adequate notice as to any specific amount greater than
$30,000 that the Deparment may seek. In the present case,
the phrase “no less than $30,000” could have meant any
figure between $30,000 and $10,425,000.

Citing the general principle that a default judg-
ment cannot exceed the amount that is demanded in the
complaint absent notice to a respondent that a greater
penalty would be sought, the Commissioner found that
so increasing the penalty would implicate due process
concerns. (Matter of 134-15 Rock Management Corp. et al.;
Order of the Commissioner, December 10, 2008, at 4; P&K
Marble, Inc. v. Pearce, 168 A.D.2d 439, 439-40 [2d Dept.
1990] and CPLR 3215[b]).

The Commissioner found that while he had the
authority to determine that an additional amount was
warranted, the Department’s filings did not provide any
analysis to assist in deciding whether to increase the as-
sessed penalty above the minimum requested.

Accordingly, while agreeing that the facts of the case
might warrant a penalty greater than the requested mini-
mum and that including a suspended penalty component
would provide an incentive to Respondent to perform
the remediation, the Commissioner found that he was
constrained by due process concerns to limit the penalty
to the specific dollar amount referenced in the complaint.

Conclusion

While this decision considers the narrow circum-
stances of increasing the requested minimum penalty in
the context of a default proceeding in which a respondent
has not appeared, it could have ramifications for how the
Department formulates minimum requested penalties
in its pleadings. To mitigate due process concerns in the
event of a default, the Department might be tempted to
increase the minimum penalties sought or in the alterna-
tive, provide a mechanism in the complaint by which
the Commissioner may increase the requested minimum
penalty, thereby providing more precise notice to a
respondent that additional penalties, above a requested
minimum, may result.

* ¥ ok

In the Matter of the Alleged Violations of Article 33
of the New York State Environmental Conservation
Law and Parts 320 through 326 of Title 6, of the Of-
ficial Compilation of Codes, Rules and Regulations
of the State of New York, by Green Thumb Lawn
Care, Inc. Respondent

Order of the DEC Commissioner
]uly 10, 2014

Summary of the Decision

Respondent was found to have violated provisions
of the Environmental Conservation Law related to the
commercial application of pesticides and the provisions
of a 2002 consent order in a 2010 Decision and Order of
the Commissioner (the “2010 Order”) which resulted in
the assessment of a $19,000 civil penalty. In the context of
Respondent’s appeal to the Supreme Court, the Depart-
ment requested that the Court modify the 2010 Order to
dismiss all charges related to the 2002 consent order. The
Court did and remitted the matter to the Department for
a reassessment of the civil penalty. During renegotiation
of the penalty, the Department characterized a portion of
it as “Department costs” and indicated it was based on
a billable rate of $200 for attorneys. The Commissioner
denied the Department’s request for this portion of the
penalty, finding that statutory, other legal authority or
agreement was necessary to include attorney fees in such
a civil penalty.

Background

The Department alleged that Respondent violated
provisions of the Environmental Conservation Law and
related regulations related to the commercial application
of pesticides, as well as provisions of an April 2, 2002
consent order. The 2010 Order (i) granted the Depart-
ment’s motion for order without hearing; (ii) held that
respondent violated the ECL, related regulations and the
2002 consent order and (iii) assessed a civil penalty in the
amount of $19,000. Respondent commenced a combined
proceeding and action in Supreme Court, Onondaga
County seeking in part to vacate the 2010 Order. In that
proceeding, the Department requested that the Court
modify the 2010 Order to dismiss all charges related
to the 2002 consent order, and remit the matter to the
Department for a reassessment of an appropriate penalty.
The Court did, and the Fourth Department affirmed. (See
Matter of Green Thumb Lawn Care, Inc., Index No. 11/0062,
Article 78 Decision, Order and Judgment [Sup Ct. On-
ondaga County, October 13, 2011], aff'd, Matter of Green
Thumb Lawn Care, Inc. v. [wanowicz, 107 A.D.3d 1402 [4th
Dept. 2013]).

The Assistant Commissioner for Hearings then di-
rected the Department to submit any recalculation of the
civil penalty and provided Respondent an opportunity
to submit a response to any recalculation. Initially, the
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Department had sought a total civil penalty of $19,000,
including a $5,000 component representing the amount

of the suspended penalty under the 2002 consent order.
Also included in the consent order discussion was $2,000
characterized as a “punitive penalty.” Accordingly, the
Department submitted a recalculated penalty amount

of $12,000, representing what the Department character-
ized as a subtraction of the amount of the civil penalty
that was attributable to the violation of the 2002 Order on
Consent. Respondent replied with its own analysis, and
the Department subsequently agreed to remove $3,000
attributable to economic benefit and $2,000 for the gravity
component of the violations and consequently reduced its
requested penalty from $12,000 to $7,000. The Department
stated that the revised penalty consisted of two elements,
$1,000 for each of the two violations, doubled to $2,000
each because the violations were “subsequent offenses”
and $3,000 for “the Department’s costs.” The Department
indicated that the costs were based on consultation with

a staff economist and suggested that $200 per hour is a
generally recognized billable hour rate for Department
attorneys.

Order of the Commissioner

The Commissioner found that the portion of the
request for Department costs was essentially a request for
attorney’s fees. Without statutory or other legal author-
ity, or a written agreement that specifically authorizes the
recovery of attorney’s fees, the Commissioner found that
such fees are not recoverable. Accordingly, the Commis-
sioner denied the Department’s request to include $3,000
of Department costs as part of the civil penalty and as-
sessed a total civil penalty of $4,000.

Conclusion

Practitioners must pay careful attention to the cal-
culation of civil penalties. This decision makes clear that
absent express authority for the recovery of attorney’s
fees, such inclusion is not permitted.

Robert A. Stout Jr. is an associate in the Environ-
mental Practice Group of Whiteman Osterman & Hanna
LLP in Albany, New York.
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