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A Message from the Chair

One of the hallmarks of
our Section is that we have
an extraordinarily engaged
membership. As I can attest,
the Section leadership is the
recipient of many calls and
emails from members about
better ways to do our work,
as well as new ideas and
projects—so many, of course,
that we can’t follow up on all
fronts.

Marion Hancock Fish

However, Past Chair
Gary Freidman’s suggestion
to broaden the scope of our Technology Committee is
one that I jumped on immediately. Over the past sev-
eral years, Technology Committee Chairs Gary Mund
and David Goldfarb have worked to keep the Section
up to date on technology. Recent projects include e-fil-
ing and changing the NYSBA website. Gary and David
have embraced the suggestion to expand their Com-
mittee’s role and are now considering new projects,
some oriented toward member education and practice
management, including:

¢ analysis and review of software;
* demonstrations of selected applications;
* membership survey of technology use;

¢ use of social media;

ethical concerns in use of technology;

cloud computing and internet security; and

¢ educating members through use of NYSBA’s
website and community.

In addition, the Technology Committee plans to
host roundtable discussions at the upcoming Annual
Fall Meeting to be held at the Turning Stone Casino
and Resort in Verona, New York on October 29 and 30.
Incidentally, the Roundtables will be offered on Thurs-
day, October 29, from 2:00 to 5:00. Thanks to David
and Gary for their willingness to take on these new
initiatives, to Gary Freidman for encouraging us to
move in this direction, and to Tom Collura and Parth
Chowlera for agreeing to lend their help.

An increased emphasis on technology is also be-
ing promoted by the Big Bar. Recognizing the critical
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importance of competence with technology to the suc-
cessful practice of law, NYSBA President Dave Miranda
is making technology a major focus of his year. TELS
Chair-Elect Meg Gaynor attended the annual Section
Leadership Conference on May 14, and reported back
with the same message that all of the Sections should
be up to date on technology with special attention to
how the new generation of lawyers are using technol-

0gy-

E-filing is a great example of how technology is
impacting all New York “T&E” practitioners. There are
currently 18 Surrogate’s Courts that have implemented
e-filing, which, not surprisingly, are in smaller and up-
state counties: Allegany, Cattaraugus, Cayuga, Chau-
tauqua, Cortland, Erie, Genesee, Livingston, Monroe,
Niagara, Ontario, Queens, Seneca, Steuben, Tompkins,
Wayne, Wyoming and Yates. E-filing is mandatory in
Cayuga, Chautauqua, Erie, Livingston, Monroe, On-
tario, Seneca, Steuben, Wayne and Yates. Under Lisa
Padilla’s leadership, the E-filing subcommittee is work-
ing with OCA to develop a robust e-filing system that
will mirror the federal system in terms of helping the
courts manage caseloads and calendars more efficient-
ly, reduce the need for duplicative data entry, and save
trees. We hope to see continued expansion of e-filing in
the next year.

One more word on technology. By now;, all of you
who have used the TELS list serve are aware that we
have transitioned to the NYSBA’s “Community” plat-
form. Indeed, some of you may be reading this issue of
the Newsletter on the Section’s Community. It is our ex-
pectation that the Community will become a versatile
and user friendly way of keeping us connected and up
to date on the latest developments. If you have ques-
tions or need assistance, you can always contact the
NYSBA Member Resource Center at 800-582-2452 or
email Brandon Vogel at bvogel@nysba.org.

There are also updates to report on the Powers of
Attorney matter. Following the presentation of pro-
posals from our Section and the Elder Law and Spe-
cial Needs Section (ELSNS) to the NYSBA Executive
Committee this past Spring, the Executive Committee
appointed a group to review these proposals and the
POA statute with the objective of gaining consensus on
what, if any, changes to the GOL should be promoted.
The Powers of Attorney Task Force Working Group is
Chaired by Ellen Makofsky and includes representa-
tives from TELS (Kate Madigan and Bob Freedman),
ELSNS (David Goldfarb and Richard Weinblatt), as
well as members from the Business (Jay Hack), Real
Property (Jerry Antotomaso), and Health (Kathleen
Burke and Peggyanne Cooke) Law Sections. As of this
writing, it seems that our Section’s proposal to limit
changes to “technical” amendments is not widely
embraced. On the other hand, ELSNS’s proposal to ex-
pand the law to include sanctions of those who refuse
to accept the statutory forms continues to be resisted.
I believe there is common ground somewhere in be-
tween, and thank Kate Madigan and Bob Freedman
again for continuing to be our voices in this important
discussion.

This year’s Fall Meeting at the Turning Stone Re-
sort and Casino in Verona, New York will be focused
on real estate in the trusts and estate practice, including
dealing with second homes, asset preservation plan-
ning and real estate entity valuation. Program Chair
Mary King together with Vice Chairs Rob Reynolds
and Nate Berti have also arranged a great line up of
Roundtables on Thursday afternoon. We hope to see
many of you there.

Very best,

Marion Hancock Fish

Save the Dates!
Trusts and Estates Law Section

2015 Fall Meeting

October 29-30, 2015
Turning Stone Resort Casino, Verona, NY
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Editor's Message

Included in this edition
of our Newsletter is Kameron
Brooks’ explanation of as-
sisted reproductive technol-
ogy in light of the new EPTL
4-1.3—which allows posthu-
mously conceived children
to be considered distributees
of their genetic parents—and
estate planning options in
this context, Lydia Beebe’s
discussion of Medicaid plan-
ning by attorneys-in-fact,
and Andrew Katzenberg’s overview of real property
transfer taxes and planning strategies to avoid them.
Also in this issue, Jeffrey Gorak explores approaches
for an incapacitated surviving spouse to exercise his
or her right of election, Hillary Frommer outlines the
types of experts often utilized in Surrogate’s Court
proceedings, and Raymond C. Radigan thoroughly

explains the use of New York trusts for asset protection

purposes.

Our next submission deadline is December 7, 2015.

Jaclene D’Agostino

The editorial board of the Trusts and Estates Law
Section Newsletter is:

Jaclene D"Agostino
Editor in Chief

jdagostino@farrellfritz.com

Wendy H. Sheinberg  wsheinberg@davidowlaw.com
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Naftali T. Leshkowitz ntl@leshkowitzlaw.com

Associate Editor

Sean R. Weissbart
Associate Editor

Thomas V. Ficchi
Associate Editor

srw@mormc.com
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Planning for the New Biology—Assisted Reproductive
Technology (ART) Children in Light of EPTL 4-1.3

By Kameron Brooks

1. Introduction

Estate planners are constantly at work keeping up
with ever-shifting societal norms. In this context, we
are now faced with the following question: what do we
do about ART children born after the genetic parent’s
death?

What Is Assisted Reproductive Technology?

ART in its simplest terms involves the handling of
gametes (sperm or ova) outside of the human body in
order to result in a pregnancy. The most common forms
of ART are assisted insemination, in vitro fertilization
(IVF) and gestational carriers. Assisted insemination
transfers sperm to a woman'’s uterus or cervix. With IVE,
sperm and ova are extracted and used to create a pre-
embryo in a laboratory. The third method is as it sounds;
the services of a third-party woman are enlisted to carry
the child to delivery. The process is sometimes used with
the IVF method creating a pre-embryo with the couple’s
gametes, which is then implanted into another woman,
the carrier. Or, the partner’s sperm may be used directly
to impregnate the carrier “surrogate” mother.

Il. Early History

The Uniform Parentage Act, and before it the Uni-
form Status of Children of Assisted Conception Act, pro-
vided that children produced by this new biology, either
during the donor’s life or post-mortem, were not legal
offspring of the genetic material provider. The federal
case of Gillette-Netting v. Barnhart embraces that result.!

But two similar early state law cases determined, for
Social Security survivor benefit purposes, that children
of this new technology, conceived post-mortem, may be
classified under state law as children of a decedent who
provided the genetic material.? These two cases were
among the first to stretch the concept of post-mortem
conceived children as issue (children) of a decedent.
Both courts determined that the decedent was the legal
father for purposes of the children’s claims for Social
Security survivor benefits. In Woodward v. Comm’r of Soc.
Sec., a Massachusetts Court required that there be a pa-
ternity judgment and that a two part test be satisfied: the
“donor parent must clearly and unequivocally consent
not only to posthumous reproduction but also to the
support of any resulting child.”? In In re Estate of Kolacy,
a New Jersey Court was less precise in its decision but
also stressed the first factor: the decedent “created the
possibility of having long-delayed after-born children.”*

As technology advances, people will take advantage
of it for the perceived benefits. This now includes the

ability to reproduce beyond the grave. As such, there is
an argument that the failure of states to address inheri-
tance rights of ART children will result in the unjust de-
nial of rights and privileges of children who clearly were
intended to inherit or benefit with respect to the estate of
the deceased parent.

The clearest and also the most authoritative example
of this predicament is the May 21, 2012, unanimous
decision of the United States Supreme Court in Astrue
v. Capato ex rel. B.N.C.> A summary of the facts is as fol-
lows: Robert and Karen Capato married, and shortly
thereafter, Robert was diagnosed with cancer. He was
told that his chemotherapy treatments might make him
sterile. Because he and Karen wanted children, Robert
deposited semen in a sperm bank where it was frozen
and stored. Before he died, Robert and Karen had a child
who was conceived through historically usual means in-
volving low light, soft music and wine (author’s imagi-
nation added). They wanted their child to have a sibling;
however, Robert’s health deteriorated several months
after their first child was born and he died shortly there-
after. After Robert’s death, Karen began IVF procedures,
conceived ten months after Robert’s death, and eighteen
months later, gave birth to twins. The case was to deter-
mine whether the posthumously conceived twins were
entitled to receive survivors’ benefits under the Social
Security Act. The Court ruled that a child must qualify
as a child for intestacy purposes under applicable state
law. Because Florida law did not allow posthumously
conceived children to inherit through intestate succes-
sion, the twins were not entitled to benefits. Had Robert
and Karen lived in California (which did allow intestate
succession rights to children who are in utero within two
years of a deceased parent’s death), or had Florida ad-
opted the ART provisions contained in the 2008 amend-
ments to the Uniform Probate Code, the twins would
have been entitled to receive survivors’ benefits.

lll. New York State’s History

Over 40 years ago, in In re Adoption of Anonymous,®
Surrogate Nathan R. Sobel addressed one of the earliest
legal problems created by the use of artificial insemina-
tion as a technique for human reproduction. A husband
sought to adopt a child that his wife had conceived
during her prior marriage through artificial insemina-
tion with the sperm of a third-party donor. The question
before Surrogate Sobel was whether the former husband
had standing to object to the adoption. Surrogate Sobel
predicted that artificial insemination would become
increasingly common and would inevitably also compli-
cate the legal landscape in areas other than adoption. He
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specifically forecasted that as a result of such technologi-
cal advances, “[legal] issues...will multiply [in relation
to matters such as] intestate succession and will con-
struction.”” Surrogate Sobel noted, however, that there
was at that point a dearth of statutory or decisional
guidance on questions such as the one before him. That
was in 1973.

In 2006, an amendment to N.Y. Estates, Powers
& Trusts Law 5-3.2 (EPTL) made it very clear that, as
applied to a New York decedent’s estate, for an “after-
born” child to be included as a beneficiary of the estate,
he or she must be in gestation at the time of the dece-
dent’s death and born thereafter. However, on Novem-
ber 21, 2014, New York enacted legislation by adding
EPTL 4-1.3 and amending EPTL 11-1.5 to treat post-
humously conceived children as distributees of their
genetic parents and as beneficiaries of certain class gifts,
with some qualifications.?

New EPTL 4-1.3 contains four requirements for a
genetic child to be considered a child of the genetic par-
ent for inheritance purposes:

1. The genetic parent donor must sign a writing in
which he or she expressly consents to the use of
that sperm or ova (“Genetic Material”) for post-
humous reproduction and authorize a person
(“Authorized Person”) to make decisions about
the use of the Genetic Material after the death of
the genetic parent.’

2. The Authorized Person must give notice of the
existence of the Genetic Material to the personal
representative of the deceased genetic parent’s
estate. This must be written notice and given
within seven months of the genetic parent’s
death.!? If no personal representative (or execu-
tor or any of the various administrators provided
for in the Surrogate’s Court Procedure Act) has
received letters within four months of the genetic
parent’s death, then such notice is to be given to
a distributee of the genetic parent within seven
months of the genetic parent’s death.!!

3. The Authorized Person must also record the
writing from the donor in the Surrogate’s Court
that granted the letters, or if none were granted,
in the Surrogate’s Court having jurisdiction to do
s0.12

4. Last, the genetic child then must be in utero
within twenty-four months or born within thirty-
three months of the genetic parent’s death.'?

So, the statutory requirements stack up like this:
The genetic parent must 1) make a deposit; 2) expressly
consent by a signed writing to allow his or her Genetic
Material to be used for reproductive purposes; and
3) authorize a person (presumably over the age of 18)
to make decisions for the Genetic Material’s use. The
Authorized Person must then 4) pay attention to the

genetic parent’s date of death, appointment or lack of
appointment of an executor or various types of admin-
istrators; 5) determine what has been done within the
statutorily prescribed periods; 6) give written notice to
the appropriate person (i.e., personal representative,
distributee); and 7) record the writing in the appropriate
Surrogate’s Court. Once the above hurdles have been
overcome, the Authorized Person must then 8) consent
to the use of the Genetic Material to allow the genetic
child to be in utero within twenty-four months of the
genetic parent’s date of death or to be born within thir-
ty-three months thereafter.

IV. Future Interests

What about “future interests” (i.e., a remainder ben-
eficiary of a trust for another person’s life)? How does
EPTL 4-1.3 work here? A fairly recent New York County
Surrogate’s Court case is recited in the legislative Memo
to the N.Y. State Bill as identifying a problem that EPTL
4-1.3 is intended to address. The court in In re Martin B.
entertained an uncontested application for advice and
direction in connection with seven trust agreements.
The novel question posed was whether, for the inter-
pretation of these instruments, the terms “issue” and
“descendants” included children conceived by means of
IVF with the cryopreserved semen of the grantor’s son,
James, who had died several years prior to conception,
but whose ART offspring (born three and five years lat-
er) were alive at the time the trustees were contemplat-
ing principal distributions to “issue” or “descendants”
of the grantor of the trust. In its analysis of the law, the
court noted that EPTL 6-5.7(a) provides, “Where a future
estate is limited to children, distributees, heirs or issue,
posthumous children are entitled to take in the same
manner as if living at the death of their ancestors.” In
addition, EPTL 2-1.3(a)(2) provides that a posthumous
child may share as a member of a class if such child was
conceived before the disposition became effective. The
statutes read literally would allow post-conceived chil-
dren—who are indisputably “posthumous”—to claim
benefits as biological offspring. The problem, however,
is that these statutes were enacted long before anyone
anticipated that children could be conceived after the
death of the biological parent. After further analysis of
other states’ laws and certain provisions of the Uniform
Parentage Act, Surrogate Roth concluded,

As can clearly be seen from all the
above, the legislatures and the courts
have tried to balance competing inter-
ests. On the one hand, certainty and fi-
nality are critical to the public interests
in the orderly administration of estates.
On the other hand, the human desire to
have children, albeit by biotechnology,
deserves respect, as do the rights of the
children born as a result of such scien-
tific advances.
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Surrogate Roth ultimately concluded that the two
posthumously born sons of James were “issue” and “de-
scendants” for the purposes of the trusts.

However, new EPTL 4-1.3 would only come to the
same conclusion as Surrogate Roth in the case of wills
of persons who die on or after September 1, 2014, or for
lifetime instruments executed before that date, if they
can be revoked or amended thereafter. Even so, given
the same facts that Surrogate Roth faced, the answer to
the question would now be different under EPTL 4-1.3.
The Martin grandchildren were born three and five
years after James’ death—long after the permissible time
period of the new statute. Plus, EPTL 4-1.3 is not appli-
cable to any irrevocable instrument that existed prior to
September 1, 2014.

V. How to Deal with This Issue—Keep It Simple
or Make It Complex...Your Client’s Choice

The most basic form of any document addressing
ART children should define when a parent-child rela-
tionship exists between a person and another person
who was created with that person’s gametes (sperm
or eggs). Depending on the person’s preferences, the
document can limit the class of descendants to those
who are born within the context of a traditional mar-
riage between a man and a woman, or the class can be
expanded to include children of a genetic parent who is
single or who is married to a person of the same gender
in a jurisdiction that recognizes same-sex marriages, or
who is a party to a non-marital relationship that has le-
gal status under state law such as a civil union, domestic
partnership, or a substantially similar legal relationship
(regardless of the gender of the other party to the legal
relationship).

Those who want the ultimate degree of simplicity
in their estate plan documents, yet want to deal with the
possibility of ART children, may provide that children
who are placed in gestation after a genetic parent’s death
will be excluded from the definition of descendants alto-
gether.

For those who want to include an ART child as a
beneficiary, deadlines on birth are advisable in order
to avoid keeping administration of the estate or trust
open for an extended period of time. This will not be a
concern if the trust continues on as a sprinkling trust for
a class of descendants, so that as descendants are born
(whether or not as a result of ART), they automatically
become members of the class of beneficiaries. But if the
will or trust instrument provides for division of assets
among descendants or classes of descendants, either
upon the client’s death or upon the occurrence of some
future event, far more complicated provisions are neces-
sary if the client does not want to exclude ART children
who might be born after the event which triggers the
division.

VL. The Significance of It All

Areport issued jointly by the Society for Assisted
Reproductive Technology and the RAND Corporation
estimates that there were 396,526 embryos held in stor-
age in the United States as of April 11, 2002.%° The report
noted that nearly 100% of clinics required the patient or
couple to sign a consent form before the embryos were
frozen. In almost all cases, the form asked the patient to
indicate what was to be done with the frozen embryo
in case no one was able to make a decision. Virtually all
consent forms provided options to donate unwanted
embryos to other patients, to be used for research, or to
be destroyed. Approximately 88% of the preserved em-
bryos were stored with the intention to be used to produce chil-
dren. Slightly over two percent were awaiting donation
to another patient, and about the same percentage were
designated to be discarded. About five percent were
held for various other reasons such as lost contact with
the patient, patient death, divorce, or abandonment. Ap-
proximately three percent were designated for research.
As of May 2012, there were in excess of 600,000 embryos
in cryogenic storage.'®
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LLP in Little Valley, NY, whose practice is limited to
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and Cattaraugus County Bar Association, as well as a
frequent lecturer on various planning topics.
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Protecting an Incapacitated Surviving Spouse’s

Right of Election

By Jeffrey Gorak

Introduction

The concept of testamentary freedom—the prin-
ciple that a person is free to dispose of his or her prop-
erty in any manner by will—is one of the hallmarks of
the laws governing wills. There are, however, certain
limits on a person’s freedom of disposition, the most
significant of which is that a person may not disinherit
his or her surviving spouse. In New York, the law pro-
vides that, in cases of spousal disinheritance, a surviv-
ing spouse is given a personal right to elect against a
share of the decedent’s estate. A problem arises, how-
ever, when a surviving spouse is incapacitated and un-
able to assert that right. In the event of incapacity, and
without prior planning, only certain fiduciaries may
apply to the court for the authority to assert the right
of election on behalf of the surviving spouse. Critically,
if the incapacitated surviving spouse dies prior to exer-
cising that right—or having a fiduciary or agent do so
on his or her behalf—the right is lost forever. This arti-
cle examines the different approaches to exercising the
right of election for an incapacitated surviving spouse,
strategies for expediting the granting of authority to a
fiduciary, and the remedy available when fraudulent
conduct interferes with an attempt to exercise that
right.

New York’s Right of Election Statute

New York’s Right of Election statute, Section
5-1.1-A of the Estates, Powers and Trusts Law (EPTL),
provides that a surviving spouse is entitled to the
greater of $50,000 or one-third of the decedent’s net
estate.! There are, however, two conditions precedent
to a surviving spouse’s exercise of the right to elect
against an estate. First, the surviving spouse must have
been the lawful spouse at the time of death.? Second,
the surviving spouse must not have forfeited the right
of election through the execution of a renunciation or
waiver. If these conditions are met, a surviving spouse
may exercise the right to elect against an estate by fil-
ing a notice of election within six months from the date
of issuance of Letters of Testamentary or Administra-
tion.?

Under EPTL 5-1.1-A(a), the surviving spouse’s
right to elect against a decedent’s estate is personal
and, as such, it must be exercised by the surviving
spouse during his or her lifetime; accordingly, a fidu-
ciary for a post-deceased spouse may not assert the
right of election. However, EPTL 5-1.1-A(c)(3) provides
that when a surviving spouse is under a disability,
including incapacity, certain fiduciaries may, when

authorized by court, elect on behalf of that incapaci-
tated spouse. These fiduciaries include the guardian

of the property of an infant spouse, the committee of
an incompetent spouse or a conservator of a conser-
vatee spouse,* the guardian ad litem for the surviving
spouse, and a guardian under Article 81 of the Mental
Hygiene Law (MHL). The focus of this article is the last
two categories of fiduciaries, which are guardians who
may be appointed for incapacitated persons.

Guardians ad Litem

A guardian ad litem for a surviving spouse may
exercise the right of election for his or her ward when
authorized by the court having jurisdiction over the
decedent’s estate. Under the Surrogate’s Court Proce-
dure Act (SCPA), a guardian ad litem may be appointed
for persons under a disability not appearing by a
guardian, committee or conservator.®> A person under a
disability includes, inter alia, an incapacitated person,®
defined as any person who is incapable of adequately
protecting his or her rights.”

In appointing a guardian ad litem for an incapaci-
tated person, the Surrogate’s Court must first secure
jurisdiction over that person. In the Surrogate’s Court,
jurisdiction is established by service of process, which
traditionally includes service of a citation or an order
to show cause on the incapacitated person. Although
the Surrogate’s Court is empowered pursuant SCPA
311 to appoint, either on motion® or sua sponte, a desig-
nee for the incapacitated person for service of process,
it is insufficient to serve only the designee; the incapac-
itated person must be served with process as well.?

The appointment of a designee offers a procedural
safeguard to assure that someone other than the in-
capacitated person is aware of the proceeding.!® The
designee is expected to protect the incapacitated per-
son’s best interests, which, in the case of a disinherited
surviving spouse, necessarily includes an examination
of the advisability of asserting the surviving spouse’s
right of election. An appointed designee has the same
powers and duties as a guardian ad litem and typically
is later appointed as such. The appointment of the
same person as designee and guardian ad litem allows
for continuity of representation and affords expedi-
ency. Specifically, it enables the designee, prior to the
return date of the incapacitated person’s citation, to
prepare an application for the authority to assert the
surviving spouse’s right of election so that no time is
lost. As a result, the designee will be prepared to file
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such application once he or she has been formally ap-
pointed as guardian ad litem.

The EPTL does not identify a governing standard
for courts to reference in deciding whether to grant
authority to a guardian ad litem to exercise the right of
election on behalf of an incapacitated surviving spouse.
However, case law dictates that the court must deter-
mine whether exercising the right of election is in the
best interests of that spouse, based on the facts of each
particular case.

For example, in In re Lestrange,!! the Surrogate’s
Court held that asserting the right of election was in
the best interests of the surviving spouse because fail-
ure to do so would disqualify that surviving spouse
from further Medicaid payments. In In re Kapchan,'? the
Surrogate’s Court held that forgoing the right of elec-
tion was in the best interests of the surviving spouse
where all or most of the elective share would be subject
to a money judgment against the surviving spouse
and such spouse’s nursing home costs were met by
the Veteran’s Administration with no requirement to
repay. In In re Slader,'® the Surrogate’s Court held that
asserting the right of election is in the best interest of
the surviving spouse when that spouse understands
and desires it; the court noted that the incapacitated
person’s expressed desires, when known, should be
given great weight. In In re Pflueger,'* the Surrogate’s
Court adopted MHL § 81.21(e)—which applies to prop-
erty management powers, including the right to elect
against an estate in guardianship proceedings—as a
governing standard, and determined that forgoing the
right of election was in the best interests of the surviv-
ing spouse in light of the substantial benefits to which
the spouse would be entitled for forgoing such right as
part of a settlement agreement.

As evidenced by the various considerations taken
into account by the Surrogate’s Courts in these cases,
the governing standard for granting authority to a
guardian ad litem to exercise the right of election on be-
half of an incapacitated surviving spouse provides the
court with significant flexibility, making the outcomes
less than predictable.

Article 81 Guardians

A guardian appointed under Article 81 of the MHL
also may exercise the right of election on behalf of an
incapacitated spouse, when authorized by the court
that appointed the guardian. An Article 81 guardian-
ship case begins with the filing of an Order to Show
Cause and Verified Petition, and a hearing must be held
within four weeks of the signed Order to Show Cause.
If, after the hearing, there is a finding of incapacity, a
guardian will be appointed. The guardian may be au-
thorized to, among other things, exercise the powers
necessary to manage the property and financial affairs

of the incapacitated person,'® including the power to
exercise the right of election against the estate of the
incapacitated person’s deceased spouse.'® Importantly,
under MHL § 81.29, the incapacitated person for whom
a guardian has been appointed retains all of the powers
and rights not specifically given to the guardian. There-
fore, in order for a guardian to be able to assert the
right of election on behalf of an incapacitated surviving
spouse, the order and judgment appointing the guard-
ian must specifically include that power.!”

Article 81 also includes a provisional remedy
which enables the Supreme Court, upon request and
under extreme circumstances, to appoint an immedi-
ate temporary guardian with limited powers.!8 MHL §
81.23 provides that the court may appoint a temporary
guardian, “[a]t the commencement of the proceeding...
upon showing of danger in the reasonably foresee-
able future to the health and well-being of the alleged
incapacitated person...or loss of the property of the
alleged incapacitated person.”!? Although this section
has traditionally been employed to protect an inca-
pacitated person from physical abuse and financial
exploitation, or both, another logical application of this
section would be to protect the incapacitated surviving
spouse’s right of election, as the failure to do so could
be deemed the danger of loss of property. Although
the MHL does not define loss of property, the loss of an
incapacitated person’s right of election could certainly
result in a loss of property to which that person was
rightfully entitled.

The governing standard for granting guardianship
powers is set forth in MHL § 81.21(e), as was applied
by the Surrogate’s Court in In re Pflueger.2’ As men-
tioned above, MHL § 81.21(e) applies to property man-
agement powers, including the right to elect against
an estate in guardianship proceedings. In determining
whether to grant guardianship powers:

[t]he court may grant the application if
satisfied by clear and convincing evi-
dence of the following and shall make
a record of these findings:

1. the incapacitated person lacks the
requisite mental capacity to perform
the act or acts for which approval has
been sought and is not likely to regain
such capacity within a reasonable
period of time or, if the incapacitated
person has the requisite capacity, that
he or she consents to the proposed dis-
position;

2. a competent, reasonable individual
in the position of the incapacitated per-
son would be likely to perform the act
or acts under the same circumstances;
and
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3. the incapacitated person has not
manifested an intention inconsistent
with the performance of the act or acts
for which approval has been sought
at some earlier time when he or she
had the requisite capacity or, if such
intention was manifested, the par-
ticular person would be likely to have
changed such intention under the cir-
cumstances existing at the time of the
filing of the petition.

Unlike the governing standard for granting authority
to a guardian ad litem to exercise the right of election on
behalf of an incapacitated surviving spouse, the above
standard is much stricter and more clearly articulated,
giving the court less flexibility than in guardian ad litem
cases.

Attorneys-in-Fact

An attorney-in-fact, a type of fiduciary not enu-
merated under the elective share statute, may also
assert the right of election on behalf of an incapaci-
tated surviving spouse, as articulated by the Rockland
County Surrogate’s Court decision in In re Lando.*! In
Lando, the Petitioner argued that the right of election
could not be asserted by one’s attorney-in-fact, as that
fiduciary was not identified as one of the fiduciaries
authorized to do so under EPTL 5-1.1-A(c)(3). The
court disagreed, noting that court authorization is not
required for agents appointed by means of a power of
attorney and that a “durable general power of attorney
grants the attorney-in-fact full authority to act in the
place and stead of the principal, which is not the case
with court appointed guardians.”??

In arriving at this conclusion, the Lando court re-
cited the relevant portions of General Obligations Law
(GOL) § 5-1502G, which is the construction provision
for powers of attorney relating to estate transactions.
Under GOL § 5-1502G(7), an attorney-in-fact appointed
under a properly executed power of attorney? is au-
thorized “to execute, to acknowledge, to verify, to seal,
to file and to deliver any...election...which the agent
may think useful for the accomplishment of any of
the purposes enumerated in this section.” Moreover,
under GOL § 5-1502(G)(10), an agent has the authority
“to do any other act or acts, which the principal can do
through an agent, with respect to the estate of a dece-
dent...in...which the principal has, or claims to have,
an interest.” In light of this, the court ruled that an
attorney-in-fact may elect on behalf of an incapacitated
surviving spouse without court authorization even
though the EPTL does not include attorneys-in-fact in
the enumerated list of fiduciaries.

The appeal of having a power of attorney in place
granting the attorney-in-fact the authority to assert the

right of election for the incapacitated surviving spouse
is that it removes the necessity for court authorization,
thereby expediting the process for asserting that right.
This is critical in instances where an incapacitated sur-
viving spouse faces imminent death because once the
right is properly asserted, it is preserved and can be
pursued by the fiduciary for the post-deceased spouse.
Moreover, using a power of attorney allows the princi-
pal the freedom to choose his or her agent, which helps
ensure that the agent will be acting in the principal’s
best interests.

Constructive Trusts as Equitable Relief

A fiduciary for a post-deceased spouse may not
assert the right of election against a decedent’s estate.
However, in cases of fraudulent conduct by the execu-
tor of the predeceased spouse, such a fiduciary is not
without a remedy. The New York State Surrogate’s
Courts, functioning as courts of both law and equity,
have the power to provide relief to parties, as a matter
of fairness, when following the strict letter of the law
would allow an individual to be rewarded for his or
her deceitful conduct. One such equitable remedy is
the constructive trust, which is premised upon proof
that “[w]hen property has been acquired in such cir-
cumstances that the holder of the legal title may not in
good conscience retain the beneficial interest, equity
converts him into a trustee.”?*

A constructive trust may be an appropriate remedy
in situations where an executor personally benefits by
preventing a surviving spouse from exercising his or
her right of election. For example, in the Surrogate’s
Court case of In re Wurcel ? the nominated executor
was also a beneficiary of the estate and stood to lose a
portion of his beneficial share if the surviving spouse
elected against the estate. The Wurcel court held that a
nominated executor whose interests conflicted with an
unrepresented incompetent post-deceased spouse, and
whose actions included a purposeful delay in probat-
ing the decedent’s will, falls within the class of cases
where a constructive trust can be imposed.?®

The Wurcel court did not determine whether fraud
had actually occurred, and accordingly, did not opine
as to the appropriate measure of damages in cases
where a constructive trust is imposed to avoid unfairly
depriving the post-deceased spouse of the right of elec-
tion. The measure of damages for a broken promise
expressed in a mutual will is the value of the property
promised to be bequeathed by the testator.?” By analo-
gy, the measure of damages for a nominated executor’s
fraudulent conduct, which prevents a surviving spouse
from exercising his or her right of election, should be
the value of the post-deceased spouse’s right of elec-
tion against the decedent’s estate.
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Conclusion 9. See In re Bergen, 149 Misc. 2d 702, 567 N.Y.S.2d 355 (Sur. Ct.,
Rensselaer Co. 1991) (service may only be dispensed on an

The elective share statute identifies several fidu- incapacitated person when there is a judicial declaration of
ciaries who may, when authorized, assert the right of incapacity, which then allows service on the guardian).
election on behalf of an incapacitated surviving spouse. 10.  See id at 706.

Alternatively, although not enumerated in the list of fi- 11, No. 348091, Dec. No. 50 (Sur Ct., Nassau Co. 2008).

duciaries in the elective share statute, a duly authorized
attorney-in-fact for an incapacitated surviving spouse
may assert the right of election on the spouse’s behalf
and, because this approach obviates the need for court

12. 2010 NY Slip Op 33692(U) (Sur. Ct., Nassau Co.).
13. N.Y.L]J, Jan. 18,2007, p.31, col. 7 (Sur. Ct., N.Y. Co.).
14. 181 Misc. 2d 294 (Sur. Ct., N.Y. Co. 1999).

involvement, it allows for more expediency in assert- 15.  See N.Y. Mental Hygiene Law § 81.21(a).

ing such right. In any event, it is imperative that the 16.  See MHL § 81.21(a)(9).

right of election be asserted during the incapacitated 17.  In re Oringer, 8 Misc. 3d 746, 799 N.Y.S.2d 391 (Sup. Ct., N.Y. Co.
spouse’s lifetime; otherwise, it will be lost forever. 2005).

18.  The elective share statute makes no distinction between the
types of guardian that can, when authorized, assert the right

Endnotes of election on behalf of an incapacitated spouse, so long as

1.  Under EPTL 5-1.1-A(a), the net estate includes the decedent’s the guardian is appointed under Arti.cle 81. As such, it can
probate assets, assets passing by intestacy and testamentary be pres.umed that a temporary guardian may elect when
substitutes, reduced by the value of these interests passing authorized.
absolutely to the spouse or renounced by the spouse, by debts, 19. MHL § 81.23(a)(1). The authority of a temporary guardian
administration expenses and reasonable funeral expenses, begins upon issuance of the commission to the temporary
except that taxes are disregarded. guardian (MHL § 81.27), which occurs when the temporary

2. See 15-08-2010 Warren’s Heaton on Surrogate’s Court Practice guardian has filed his or her desi.gnation (MHL § 81.26) and
082010-1. Prior marriages by either spouse, if any, must have met any necessary bonding requirements (MHL § 81.25). The
ended in a valid divorce. Furthermore, the surviving spouse Order to Show Cause can prov.1de.: that the Order to Show
must not have been disqualified to assert the right of election Cause shall serve as the commission.
under EPTL 5-1.2. 20.  Supra atnl2.

3. Aspouse may, prior to the expiration of the filing requirement, 21. 11 Misc. 3d 866, 809 N.Y.S.2d 901 (Sur. Ct., Rockland Co. 2006).
apply for an extension of up to six months per application. If 22 Id at 867
the spouse defaults, the Surrogate may relieve him or her upon ’ - ’
a showing of good cause (e.g., investigating assets). In any 23.  The power of attorney must grant the agent the authority to
event, the spouse must exercise the right of election within two act in the subject of estate transactions (or alternatively to each
years of the decedent’s death, unless the surviving spouse is an of the powers listed on the power of attorney, which includes
infant or incompetent in which case it may be filed at any time estate transactions).
until the first judicial accounting decree. See Turano, McKinney 24.  Beatty v. Guggenheim Exploration Co., 225 N.Y. 380 (1919).

Practice Commentary, EPTL 5-1.1-A (1999).

25. 1 isc. 2d 796, 71 .Y.S.2 2 . Ct., N.Y. Co. 2 .
4.  Article 81 of the New York Mental Hygiene Law replaced 5. 196 Misc. 2d 796, 763 N.Y.5.2d 902 (Sur. Ct., N.Y. Co. 2003)

conservatorship and committee proceedings effective April 1, 26.  Id.
1993. 27.  See 413-2.1[6] Establishment of Joint and Mutual Will and
5. See N.Y. Surroage’s Court Procedure Act 403(2). Mutual Reciprocal Wills.
6. See SCPA 103(40).
7. See SCPA 103(25). Jeffrey Gorak is an associate at M. Joseph Levin
8. The request for a designee may be made by a party to the P.C., concentrating in the fields of estate and trust ad-
proceeding or by a person interested in the welfare of the ministration and litigation, elder law and real estate.

incapacitated person.
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The Trusts and Estates Expert Witnesses—Who Are They?

By Hillary A. Frommer

We expect certain expert witnesses to appear and
play pivotal roles in certain types of cases. For ex-
ample, a valuation expert often takes center stage in a
business divorce matter. A physician expert witness is
required in a medical malpractice action. In the trusts
and estates arena, however, there is not one particular
expert witness who must or will always testify. From
planning to administration to litigation, trusts and
estates matters involve a wide range of issues, which
can lead to the utilization of almost any type of ex-
pert, such as appraisal experts, physicians, attorneys,
scholars, and accountants, to name a few. This article
discusses some of the most commonly utilized expert
witnesses in trusts and estates litigations.

Psychiatric Experts

Psychiatric experts are frequently utilized (either
by giving testimony or submitting affidavits) in pro-
ceedings where the testator’s capacity is at issue. It is
very common for an objectant in a probate proceeding
to present expert psychiatric testimony to establish that
a testator lacked testamentary capacity at the time a
will was executed. Similarly, petitioners in discovery
and/or turnover proceedings under Article 21 of the
Surrogate’s Court Procedure Act (SCPA) often present
psychiatric experts to show that a decedent lacked the
capacity to make a particular gift, or execute a contract
or a deed.

Such expert testimony was critical in In re Clines,!
and In re Pashad,? both SCPA Article 2103 proceedings.
In In re Clines, the Appellate Division was persuaded
by the expert testimony of the decedent’s treating psy-
chiatrist that the decedent was not competent when
he purportedly made gifts to the respondent totaling
$250,000.% Finding that the respondent failed to rebut
that evidence, the court held that the special referee
should have ordered that the subject assets be returned
to the decedent’s estate.

The Surrogate’s Court in In re Pashad found that
the expert testimony of the decedent’s attending physi-
cian established that the decedent “was not competent
to understand and appreciate the nature of the trans-
action that took place at his bedside,” in which the
decedent executed a deed transferring his home to the
respondents.? Because the respondents failed to come
forward with any expert rebuttal evidence, and relied
instead on only the testimony of lay witnesses that
the decedent was “alert” and “responsive,” the court
granted the petitioner’s motion for summary judg-
ment and declared the deed at issue “invalid, null and

void.”®

Not all psychiatric experts carry the day, however.
Often, the expert opinion comes from professionals
who never actually treated the decedent, but rather
formed their expert opinions by reviewing medical re-
cords. It is well-settled in New York that the courts af-
ford very little, if any, weight to such expert testimony,
and the decisions in this regard are legion.® One such
case is In re Swain,” a contested probate proceeding in
which the Surrogate’s Court was reversed because it
admitted this type of expert testimony at a jury trial.
The decedent’s treating physician testified in support
of the propounded will that the decedent was lucid
and rational each time he saw her. The objectant then
presented testimony from an expert psychiatrist that
the testator was impaired by a stroke and could not
have known the nature and extent of her assets or
the natural objects of her bounty. The jury rendered a
verdict that the decedent lacked testamentary capac-
ity, and the Surrogate’s Court subsequently entered a
decree denying the decedent’s will to probate. The pe-
titioner appealed, and the Appellate Division reversed.
It found the objectant’s expert had never treated the
decedent, nor consulted with anyone who had treated
her, and based his opinion on reviewing the medical
records. Thus, the opinion was purely speculative and
“entitled to no weight.”®

Handwriting Experts

Handwriting experts are frequently utilized in
probate proceedings where the genuineness of a testa-
tor’s signature on a will is at issue. For example, in In
re Halpern,” the petitioners produced a handwriting
expert to authenticate the signatures of the decedent
and supervising attorney on the will offered for pro-
bate. In fact, a handwriting expert can be a key witness
in contesting a will based on due execution. In In re
Sylvestri,'” to refute the testimony of the attesting wit-
nesses, the objectant presented a handwriting expert
who compared the signature on the propounded will
to signatures that were undisputedly those of the testa-
tor, and opined that the signature on the propounded
will was not that of the testator. The Court of Appeals
upheld the Surrogate’s Court jury verdict which de-
nied probate based on that expert’s testimony.!!

A handwriting expert was also a critical witness in
In re Grancaric,'* a probate proceeding, where the Ap-
pellate Division affirmed the decree declining to admit
the will to probate after a jury determined that the de-
cedent’s will was not properly executed in accordance
with EPTL 3-2.1. At the trial, the proponent established
a presumption of due execution by offering the testi-
mony of the attorney who supervised the will execu-
tion and the three witnesses who signed the will, who
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testified that there were “indications” that the decedent
signed the will.'® The objectant rebutted that presump-
tion by presenting a handwriting expert who opined,
based on comparing the propounded will with other
original documents known to have been signed by the
decedent, that the signature on the will was not the
decedent’s. The jury was free to credit or disregard the
expert’s testimony, and apparently found it persuasive,
which was not against the weight of the evidence.

Investment Experts

Financial investment experts commonly testify in
contested accounting proceedings as to whether a fidu-
ciary complied with the prudent investor rule, which
provides that “[a] trustee has a duty to invest and man-
age property held in a fiduciary capacity in accordance
with the prudent investor standard.”!* The prudent
investor standard requires a trustee “to diversify as-
sets unless the trustee reasonably determines that it
is in the interests of the beneficiaries not to diversify,
taking into account the purposes and terms and provi-
sions of the governing instrument.” In In re Rowe,'®
for example, a bank was appointed the trustee of a
charitable lead trust which was funded solely by IBM
stock. The respondents objected to the fiduciary’s ac-
counting of the trust on several grounds, including that
the fiduciary imprudently managed the trust’s assets.
They presented a seasoned investment manager and
CFA (chartered financial analyst) as an expert to testify
how the fiduciary’s failure to diversify the trust’s as-
sets was imprudent. Notably, the same expert testified
in In re Janes,'” the frequently cited Court of Appeals
case in which the Surrogate’s Court had found that the
fiduciary had acted imprudently by failing to diversify
the estate’s high concentration of Kodak stock. In that
seminal decision addressing the prudent investor rule,
the Court of Appeals affirmed the finding of liability,
but reversed the Surrogate’s calculation of damages
based “lost profits.”1®

An expert testifying as to a fiduciary’s prudency
need not necessarily be an “investment” expert. Just
about anyone can testify as an expert witness so long
as he or she satisfies the standard and possesses the
“requisite skill, training, education, knowledge or expe-
rience from which it can be assumed that the...opinion
rendered is reliable.”!” Regardless of his profession,
an expert must have the appropriate background and
experience necessary to persuade the trier of fact of his
position. In In re Kopec,?® an estate accounting proceed-
ing, the objectant put forth expert testimony of a finan-
cial planner to support his theory that the executor was
liable for losses the estate sustained due to the post-
9/11 stock market decline. The objectant relied heav-
ily on his expert’s testimony that cash was the proper
investment method of a short-term investment, and
that the executor breached the Prudent Investor Act by

maintaining stocks rather than selling them “immedi-
ately” and converting them to cash.?! The executor’s
rebuttal expert was an attorney “with considerable ex-
perience in representing fiduciaries of estates.”?? That
lawyer ultimately proved to be the better choice for an
expert witness on the issue. The court found that the
objectant’s financial expert lacked credibility because
“he sought to apply his idea of prudent liquidation
time lines for brokers and financial planners to an es-
tate relationship. [The executor’s] expert, on the other
hand, was addressing prudence solely with respect

to estate administration, and as such his testimony

is more relevant and due more weight.”?* In fact, the
court found the financial planning expert to be a “poor
witness overall,” and disregarded his testimony.?*

Foreign Law Experts

Experts in the laws of foreign countries are com-
monly utilized in various Surrogates” Court proceed-
ings, where the court must apply a foreign law in
determining property or distribution rights. That was
the situation in In re Monsen,? a construction proceed-
ing, where the decedent was a New York domiciliary
and resident of Norway, and had executed a will which
purported to dispose of property located in New York,
Norway, and England. The effectiveness of the will
to dispose of the New York property was established
through an affidavit of an expert in Norwegian law.

Experts in Swiss law were critical in In re Schnei-
der,?® an accounting proceeding, where the decedent
was a naturalized American citizen of Swiss descent,

a New York domiciliary, and owned real property in
Switzerland. The decedent’s will purported to dispose
of the real property in a manner contrary to Swiss in-
ternal law. The New York court was called upon to de-
termine property rights and whether the decedent had
the power to dispose of the property in Switzerland
under his will.

Conclusion

The foregoing is only a small sampling of the types
of experts who are utilized in trusts and estates mat-
ters. Litigants have utilized many other types of expert
witnesses, including experts who seem out of the ordi-
nary for Surrogate’s Court proceedings. Consider the
following two cases: In re Friedman,?” a SCPA Article
2103 proceeding in which three experts testified as to
the regular method of dealing between artists and art
dealers; and In re Post,?® where an expert in the field of
nursing testified as to changes in the profession where
relief was sought under the cy pres doctrine concerning
the decedent’s will. Indeed, the various issues that can
arise in Surrogate’s Court proceedings can allow for
just about any type of testifying expert witness, so long
as the individual’s knowledge, skill, and expertise in a
particular area will assist the trier of fact.
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Are New York Real Property Transfer Taxes for Real?

By Andrew S. Katzenberg

As estate planners, we frequently find ourselves
advising clients on wealth transfer strategies involving
real property, as it is often the asset over which a cli-
ent is most willing to relinquish control. Accordingly,
real property such as a vacation home or an investment
property can become the subject of a gift, utilizing a cli-
ent’s federal estate and gift tax exemption, or a sale to a
family trust, intended to transfer the future appreciation
on such property and avoid gift and estate tax. When
advising a client with respect to transferring real prop-
erty situated in New York State and/or New York City,
it is imperative to consider the attendant transfer tax
consequences.

. New York State and New York City Real
Property Transfer Tax

New York State and New York City both impose real
property transfer taxes on the conveyance of real prop-
erty situated in the State and City of New York, respec-
tively. New York State imposes a tax of $2 for every $500
of consideration (i.e., a .4% transfer tax) on the transfer of
any type of real property.! In addition, New York State
imposes a 1% tax on the conveyance of residential® prop-
erty if the consideration is $1,000,000 or more.? This is
commonly referred to as the “mansion tax.”

New York City imposes a tax of 1% on transfers of
residential property where the consideration is $500,000
or less and 1.425% where the consideration is greater
than $500,000.# Real property that is not characterized as
residential is taxed either at 1.425% or 2.625%, depend-
ing on whether the consideration is more than $500,000.°
If the consideration is more than $500,000, the higher tax
rate is applied to the entire conveyance not just the ex-
cess amount over $500,000.6

Make no mistake that these taxes can have a real
economic impact. The average sales price for a residen-
tial property in Manhattan is $1,650,000.” Therefore, the
sale of the average New York City residence would gen-
erate the sum of $46,612.50 in combined New York State
and New York City transfer taxes. Obviously, this tax is
magnified with more expensive residences. For example,
the sale of a $10,000,000 New York City residence would
generate $282,500 in combined New York State and New
York City transfer taxes. These transfer taxes hinder the
use of real property, residential or otherwise, in wealth
transfer planning, but we can greatly benefit our clients
by understanding when these taxes are imposed and
how to minimize or avoid them.

Il. Avoiding Real Property Transfer Taxes

Both New York State and New York City exempt
from transfer taxes transfers of real property made with-
out consideration.? Therefore, gifts or bequests of real
property are exempt from transfer taxes of this nature.’

However, clients who have already used part or all of
their federal exemption and wish to avoid the federal
gift tax may have to resort to strategies such as a sale to
a trust in exchange for a promissory note and/or cash,
which is a transfer subject to the real property transfer
tax. Note that while a sale of real property to a grantor
trust avoids gift and capital gains taxes, it is not exempt
from real property transfer taxes. One approach to avoid
the New York transfer taxes is to turn the real property
into intangible property through the use of a wrapper
(e.g., a limited liability company (LLC), a limited part-
nership or a corporation).

A. New York State Rules

The New York State real property transfer tax and
mansion tax are imposed on the transfer of an inter-
est in real property or a controlling interest in any entity
holding an interest in real property.'? For this purpose,
“controlling interest” means a 50% or greater interest in
the entity that owns real property.!! The regulations fur-
ther provide that a transfer of a controlling interest oc-
curs when a person or group of persons acting in concert
transfer or acquire a 50% interest in such entity.!? Per-
sons will be deemed “as acting in concert when the uni-
ty with which the sellers or purchasers have negotiated
and will consummate the transfer of ownership indicates
they are acting as a single entity” (emphasis supplied).'®

Therefore, where there are multiple transfers or
acquisitions, such transfers will be aggregated to deter-
mine if a controlling interest was transferred.!* However,
separate transfers or acquisitions occurring three years
apart will not be combined unless the transfers were so
timed as to avoid the real property transfer tax.!> The
regulations provide an example of an impermissible tax
avoidance plan: purchasing a 40% interest in an entity
owing real property and simultaneously contracting
to purchase another 20% interest in such entity three
years and one day later.!® Two important inferences can
be drawn from this example regarding the aggregation
of transfers more than three years apart. First, the later
transfer must be so closely timed to the three-year ex-
ception as to imply that the date was not arbitrarily cho-
sen but specifically planned. Second, the purchaser must
have bound himself by contract to acquire a controlling
interest giving certainty to that fact which triggers the
tax.1”

Placing real property into an LLC, for example, and
transferring less than a 50% interest (a “non-controlling
interest”) will not trigger the New York State real prop-
erty transfer tax. If additional transfers of non-control-
ling interests in the same LLC occur, which when aggre-
gated would be equal to or greater than a 50% interest
in the entity, the real property transfer tax will not be
triggered if (i) the dates of the transfers are not so closely
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timed as to imply a tax avoidance plan and (ii) no party
is bound to make the additional transfer(s).

B. New York City Rules

The Rules of the City of New York (RCNY) impose
a real property transfer tax on any transfer of an interest
in real property'® or a controlling economic interest in
real property.!” New York City has the same definition
of “controlling interest” as New York State (i.e., a 50% or
more interest in an entity).?’ However, New York City’s
aggregation rule for multiple transfers is much broader
than the State rule. Aggregation is triggered on any “re-
lated” transfers.?! The term “related” is not defined in
the RCNY, but there are several examples and illustra-
tions in the regulations which provide guidance.

Transfers made within three years of each other are
presumed to be related, but this presumption can be
rebutted.?? Therefore, the contrapositive should also be
true - transfers outside of three years are presumed not
to be related, but this presumption can also be rebutted.

Also, transfers made pursuant to a plan are deemed
related.” The following illustrations from the RCNY are
examples of plans which are deemed related.

X Corporation owns real property in
New York City. A, B and C each own
1/3 of X’s outstanding stock. A and B,
acting in concert, each sell their entire
interest in X Corporation to D. B’s sale
occurs four years after A’s sale. The
transfers made by A and B are related
(emphasis added).?*

A owns 4% of the outstanding stock of
X.B,C,D,E, F G, Hand I each own
12% of the outstanding stock of X. ] en-
ters into agreements with A, B, C, D and
E to purchase their interests in X over a
five year period. All of the transfers to J
are related (emphasis added).”

Though these illustrations help to clarify what New
York City will deem to be related transfers, they also
leave much unanswered. Exactly what is a plan? Could
something less than a binding contract between parties
be characterized as a plan? More importantly, can the
same parties not be considered as “acting in concert” or
“pursuant to a plan” regardless of the facts at the time of
the later transfers?

Similar to New York State law, placing real property
into an LLC and transferring less than a 50% interest
in such entity will not trigger the real property transfer
tax under the RCNY. As for additional transfers of non-
controlling interests, the New York City Department of
Finance may argue that there is a plan to transfer addi-
tional non-controlling interests when the parties to both
transfers are the same, and that the transfers are there-
fore related and subject to aggregation. This argument
is overly broad and with little merit.2° It is neither sup-
ported by the rule, which is focused on whether there

is a plan in place at the time of the first transaction, not
whether the parties are the same, nor any of the illustra-
tions under the RCNY. Therefore, additional transfers
of non-controlling interests should not be subject to the
transfer tax as long as the facts support that the trans-
actions are not related, meaning there is no agreement
or plan in place requiring the later transfer(s). A trans-
feror with the right to transfer his remaining interest to
any third-party prior to an additional transfer should
meet this requirement. Similar to New York State law,
to avoid being subject to the New York City transfers
tax, the later transfer(s) must occur outside of the three-
year window. The longer the time period between the
transfers, the stronger the presumption that they are not
related pursuant to a plan and the greater likelihood
that the New York City Department of Finance will not
challenge this presumption.

lll. Conclusion

When advising clients on multiple transfers of an
interest owning real property located in New York State
but outside of New York City, one can take comfort
in the New York State three-year safe harbor rule? to
avoid the transfer tax.

However, regarding an entity owning real property
located in New York City, the only certainty is that if
multiple transactions fall outside the aggregation rules
under the RCNY, then those same transactions will
fall outside the scope of aggregation rules under New
York State law. Therefore, the analysis should focus on
whether the aggregation rules under the RCNY apply to
additional transfer(s) of an interest in an entity owning
real property.

Unfortunately, unlike New York State law, there is
no safe harbor under the RCNY, and there will always
be a tax risk associated with making additional trans-
fers. Practitioners can determine the level of that risk
based on the facts and circumstances and advise clients
to enable them to make informed decisions.
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Using New York Trusts for Asset Protection

By Raymond C. Radigan

The federal estate tax exemption has soared to
record heights—increasing to $5,430,000 for individu-
als dying in 2015. Logically, fewer estates will actually
have to pay a federal estate tax as the federal estate tax
exemption keeps increasing. This has shifted the fo-
cus of estate planning in many cases to implementing
strategies that will help 1) minimize state estate taxes;
2) minimize current and future income taxes; and 3)
protect assets from future and unexpected creditors.

The purpose of this article is to focus on using
New York trusts as a means of protecting assets. The
fact is, we live in a litigious society and the divorce rate
remains high in the State of New York, especially since
the passage of the no-fault divorce provisions that be-
came effective on October 13, 2010. As a result, assets
are now more vulnerable to general creditor claims as
well as claims for child support and alimony. Certain
trusts, however, can be used to potentially protect as-
sets against the claims of the beneficiary’s creditors.

I. Self-Settled Revocable and Irrevocable
Trusts

In New York, an individual cannot protect assets
from creditors by creating either a revocable trust or an
irrevocable trust for his or her benefit.

New York law provides that where a creator re-
tains the right to revoke the trust, he or she remains the
absolute owner of the property so far as the rights of
creditors are concerned.! Therefore, a revocable trust
is not an effective asset protection device because the
creator retains a beneficial interest and has too much
power and control over the trust assets. In fact, assets
held in a revocable trust will be included in the cre-
ator’s estate at death because the creator can revoke or
amend a revocable trust and will have complete access
to the trust assets until death.? In other words, if a cre-
ator has full access to the trust property, so too will a
creditor, thereby allowing a creditor to levy against the
trust assets to satisfy a claim.

The same result would occur if the creator estab-
lished an irrevocable trust in New York for his or her
benefit. Suppose, for example, an individual creates an
irrevocable trust in New York for his or her benefit and
names an “independent” individual or bank as trustee.
Further assume the trustee has complete discretion to
invade the trust income and principal for the benefit
of the creator and the creator’s family. In this scenario,
the trust assets would not be protected against credi-
tor claims because Estates, Powers & Trusts Law 7-3.1
(EPTL) clearly provides that “[a] disposition in trust
for the use of the creator is void against the existing or

subsequent creditors of the creator.” This principle was
tirst codified in 1787 and has been the firmly estab-
lished law in New York State ever since.?

To illustrate, in Vanderbilt Credit Corp v. Chase Man-
hattan Bank,* a woman created an irrevocable trust in
New York and named her brother as trustee. The trust
provided that the trustee shall pay the net income
to the creator and if the income was insufficient, the
trustee had complete discretion to invade principal for
her benefit. The trust included a spendthrift clause that
prevented the creator from transferring her beneficial
interest in the trust to a third party.

After the trust was funded, a judgment creditor
brought an action seeking to attach the trust assets to
satisfy a debt it had with the creator. The court referred
to EPTL 7-3.1 and held that neither the income nor
principal is exempt from the claims of the judgment
creditor. The court noted that when a person creates a
trust for his or her own benefit, the creditors can reach
the maximum amount which the trustee could have
paid to the beneficiary, even though no discretionary
principal invasions were previously made. In this case,
the trustee had the power to invade the corpus to pay
the entire principal to the creator/beneficiary and thus
the creditor was allowed to reach the corpus to satisfy
the debt. Furthermore, there was no need for the credi-
tor to prove that the transfer to the trust was a fraudu-
lent conveyance because it is against public policy to
permit someone “to tie up her own property in such a
way that she can still enjoy it but can prevent her credi-
tors from reaching it.”®

Accordingly, in New York, assets held in both a
revocable trust and a self-settled irrevocable trust will
not be shielded from creditor claims of the creator.® It is
possible, however, for a third party to create a trust for
someone else’s benefit so that part or possibly all of the
trust assets are beyond the reach of the beneficiary’s
creditors. These are referred to as “third party trusts.”

Il. Third Party Trusts

A. Mandatory Income and Principal Distributions

To illustrate, suppose a mother creates an irrevo-
cable trust for the benefit of her daughter. Daughter
is to receive all the net income and at age 30, she is
entitled to a distribution equal to one-half of the trust
corpus and at age 40, she receives the balance outright.
Daughter is currently 29 years old.

First, the trust assets should be beyond the reach
of the mother’s creditors assuming the transfer to the
trust is not deemed a fraudulent conveyance.” The
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more interesting question, however, is: to what extent
are the trust assets protected from the daughter’s credi-
tors?

1. The Income Interest

As a general rule, in New York State, all trust prop-
erty held in a trust created by someone other than the
beneficiary is beyond the reach of the beneficiary’s
creditor.8 Furthermore, an income interest in a trust
cannot be transferred or assigned unless the trust
agreement specifically allows the income beneficiary
to do so.? This will generally prevent the income ben-
eficiary from encumbering or pledging the interest to
someone else, including a creditor.

Notwithstanding this general prohibition, an in-
come beneficiary is allowed to voluntarily transfer any
amount of annual net income in excess of $10,000 to
designated relatives, unless the instrument provides
otherwise.!? Furthermore, an income beneficiary may
transfer or assign any part or all of the income for the
benefit of persons whom the beneficiary is legally obli-
gated to support.!!

It is possible, however, that part of the income
interest could be vulnerable to creditor claims. For ex-
ample, a judgment creditor can attach up to 10% of the
income that is available to the beneficiary as a means of
satisfying a money judgment.'? Therefore, if a creditor
is seeking to levy against an income interest held in a
trust, it is important to determine whether the benefi-
ciary is receiving either a mandatory or discretionary
distribution of income. This will not only determine
the amount of the potential attachment, but an income
interest is not subject to attachment if the trustee has
complete discretion whether or not income distribu-
tions will be made.

In Matter of Sands,' a testamentary trust was cre-
ated for the benefit of a nephew who owed a debt to a
judgment creditor. The trust provided that the trustee
was to pay the income directly to the nephew or apply
the income for the benefit of the nephew or his descen-
dants. The court had to determine what income was
due and owing to the nephew so that the creditor could
then attach a percentage of the income as allowed un-
der prior law.!4

The court held that the nephew was entitled to all
of the income, whether it was paid directly to him or
applied for his family’s benefit. In essence, this meant
that the nephew was entitled to a mandatory income
distribution so that the judgment creditor was allowed
to attach a percentage of the entire income interest in
the trust.

New York law further specifies that if there is no
valid direction to accumulate income, then the income
in excess of the sum necessary for the education and
support of the beneficiary is subject to the claims of the

beneficiary’s creditor.!> Presumably, the creditor in this
scenario would have the burden of proving how much
income is not needed to support the beneficiary.

For better protection, consider drafting a trust with
a “forfeiture provision” so that a beneficiary would
forfeit his or her interest in the trust if the beneficiary’s
creditor attempts to initiate a proceeding to enforce
a money judgment.'® This would demonstrate the
creator’s intent that the trust is strictly for the benefit
of the beneficiary and that the beneficiary’s creditors
should not have access to the trust fund.!”

2. The Principal Interest

Interestingly, unlike the rules governing the assign-
ment of an income interest, a beneficiary’s interest in
trust principal may be freely assigned or transferred
unless such assignment is specifically prohibited in the
trust agreement.!® This is why many estate planners
will maximize asset protection by adding a “spend-
thrift provision” that specifically prevents the benefi-
ciary from assigning either the income or principal
interest in the trust. This language is designed to shield
the assets from the risk of creditors and protect the ben-
eficiary against his or her own improvidence.

In the above example, the daughter receives an
outright distribution of one-half the corpus at age 30
and the balance at age 40. These distributions are not
discretionary which means the daughter has a legal
right to them when she reaches the indicated ages.
This may be problematic if the daughter is not fiscally
responsible to receive these distributions or if she is
subject to creditor claims because a creditor can reach
a principal distribution once it is paid to the benefi-
ciary. Therefore, it may be advisable to add language
to the trust that gives the trustee the power to” hold
back” the distribution if the beneficiary is threatened
by creditor claims or if it is simply in the best interest of
the beneficiary to delay or postpone the payment of an
outright distribution.'’

B. Discretionary Trusts

A discretionary trust created by someone other
than the beneficiary offers the greatest protection
for trust assets in New York. In a discretionary trust,
the trustee has complete and absolute discretion to
distribute the trust assets to or for the benefit of any
beneficiary to the exclusion of others, or not to make a
distribution at all. Stated differently, in a discretionary
trust, the trustee has discretion regarding the amount
to distribute, the timing of the distribution, whether to
make any distributions at all, and which beneficiaries,
if any, will receive a distribution.?’ A discretionary trust
may provide that:

So much, all, or none of the income
and/or principal may be paid to
any, all or none of the beneficiaries at
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any time or from time to time, as the
trustee, in his or her sole, absolute and
unfettered discretion may determine.?!

The goal is to make the beneficiary’s interest suf-
ficiently tenuous in a discretionary trust so that the
beneficiary cannot demand or enforce a distribution
unless the trustee abused his or her discretion.? If
drafted correctly, a beneficiary of a discretionary trust
has no property rights in the trust because the benefi-
ciary has no ability to compel distributions. In turn, the
beneficiary’s creditor cannot demand payment from a
discretionary trust because a creditor has no more right
to the trust property than does the beneficiary. A credi-
tor, however, may institute a proceeding to satisfy a
money judgment once a beneficiary receives a distribu-
tion from a discretionary trust.

Although New York has no statute that defines the
extent to which assets are protected in a discretionary
trust, there is case law that provides “when there is a
discretionary trust, the law is clear that a creditor of a
beneficiary who is not the settlor, cannot compel the
trustee to pay any part of the income or principal to
the beneficiary.”? In fact, the IRS cannot attach a lien
on the delinquent taxpayer’s interest in a discretionary
trust because the beneficiary does not have a property
interest in the trust.?*

What if the creator wanted a beneficiary to be the
sole trustee of a trust whereby the trustee would have
complete discretion to make distributions for his or her
benefit? This would cause two problems. First, New
York law provides that property covered by a presently
exercisable general power of appointment would be
subject to the creditor claims of the power holder (i.e.,
the trustee in this example) and it is immaterial wheth-
er this power was created by the power holder or some
other person.? Second, this would ordinarily give the
trustee a general power of appointment, as defined
under the Internal Revenue Code, because the trustee
would have full discretion to make distributions to
him or herself.2° The retention of this power will cause
the trust property to be included in the trustee’s estate,
thus possibly triggering transfer tax liability.

Interestingly, under New York law, a trustee of an
irrevocable trust does not have the power to make dis-
cretionary distributions to himself or herself unless the
power is limited to an ascertainable standard, such as
health, education, maintenance or support, or the trust
instrument makes express reference to the statute and
provides otherwise.?” The purpose of the statute is to
prevent the inadvertent inclusion of the trust property
in the trustee’s taxable estate. Therefore, if someone
creates a third party discretionary trust and names a
beneficiary as sole trustee, the statute would require
the court to appoint another trustee who would then
have the power to make discretionary distributions to
the beneficiary.

C. Discretionary Ascertainable Standard Trusts

Consider a third party trust where the trustee
would have complete discretion to make distribu-
tions limited to an ascertainable standard, such as the
beneficiary’s health, education, maintenance, and sup-
port. One potential problem is that an ascertainable
standard may not provide adequate creditor protection
if a beneficiary is entitled to certain distributions. This
creates a property right subjecting the trust assets to
potential creditor claims.

To avoid this, the trustee should not be required
or compelled to make a distribution to a particular
beneficiary. In fact, it might be safer to name multiple
potential beneficiaries allowing the trustee to have
complete discretion to make or not make such distribu-
tions to any beneficiary, to the exclusion of others. This
should protect the trust assets from the beneficiary’s
creditor claims because the beneficiary no longer has
an enforceable right to receive a distribution. In turn, a
creditor could not compel the trustee to make a distri-
bution to satisfy a claim.

As previously indicated, it is possible for a trustee
of a third party trust to have the power to make distri-
butions for his or her own health, education, mainte-
nance and support. These powers may be broad, but
they are not unlimited. The trustee would not have
the complete power to independently decide whether
to make a distribution for any reason.?® Instead, these
distributions are limited to certain categories—namely
health, education, maintenance or support. Without
full discretion, the trustee does not have a general
power of appointment over the trust property so that
the trust assets will not be included in the trustee’s tax-
able estate at death.?’

The question then becomes, “are the trust assets
subject to the creditor claims of the trustee/beneficiary
because the beneficiary is also acting as trustee?” Ordi-
narily, New York law provides that property covered
by a power that is exercisable solely for the trustee/
beneficiary’s support, maintenance, health and educa-
tion is not subject to claims of the trustee/beneficiary’s
creditors.’® An issue could arise, however, if the trust
instrument requires a trustee to make a certain dis-
tribution but the trustee abuses his or her discretion
and refuses to do so. It would appear that the creditor
could then seek court relief to force the trustee to make
the distribution in order to satisfy the claim.

D. Third Party Supplemental Needs Trusts

A supplemental needs trust is a variation of a
discretionary trust which is created for a disabled ben-
eficiary and is designed to supplement, not impair or
diminish, governmental benefits, such as Medicaid. A
third party supplemental trust is simply a trust created
by a family member or someone other than the ben-
eficiary. Bear in mind, however, that the beneficiary’s
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spouse can create a testamentary supplemental needs
trust for the benefit of a disabled spouse, but not a life-
time supplemental needs trust.

New York recognized the third party supplemental
needs trust in In re Escher®® where father created a dis-
cretionary trust for the benefit of his disabled daughter
who ultimately ended up living in a psychiatric center.
The trust provided that the principal was only to be in-
vaded for health related emergencies. The State argued
that the trustee abused his discretion by not invading
the entire corpus to help pay for her cost of care. The
Court of Appeals affirmed the Surrogate’s decision
that the assets were protected against the State’s claim
because the requested invasion was contrary to the
father’s intent. Thus, In re Escher stands for the proposi-
tion that if drafted correctly, the assets in a third party
supplemental needs trust cannot be used to reimburse
the State for certain governmental programs.

In 1993, In re Escher was codified under EPTL
7-1.12. This statute defines a supplemental needs trust
as a discretionary trust established for the benefit of a
person with a “severe and chronic or persistent” dis-
ability. The trust document should prohibit the trustee
from expending or distributing trust assets which may
impair the beneficiary’s right to receive certain gov-
ernmental benefits and to ensure that the beneficiary’s
interest is not deemed an available resource for the pur-
poses of Medicaid.

The statute includes sample language that may (but
is not required) to be used to qualify as a supplemental
needs trust. Although the statutory language need not
be followed, a supplemental needs trust should pro-
vide evidence of the creator’s intent to supplement, not
supplant or diminish, governmental benefits or assis-
tance which the beneficiary may already be receiving or
may be eligible to receive in the future.

E. Support Trusts

A support trust typically indicates that the trustee
“shall” or “may” make distributions for the benefi-
ciary’s health, education maintenance and support. In
turn, only so much of the trust income or principal will
be paid as is needed to support a beneficiary in these
categories. Many times, the language that creates a sup-
port trust is mandatory so that the trustee “shall” make
or is required to make certain distributions. If the direc-
tion is mandatory, then the trustee only has discretion
as to the timing, or manner or size of the distribution—
not whether a distribution should in fact be made.*

Such was the case in Magavern v. United States,>
where a mother created a testamentary trust for the
benefit of the family group that consisted of her hus-
band, her son and her son’s children and grandchil-
dren. The trust provided that the trustee “shall pay...
whatever part or all of the net income or principal...to

the individual members of said family group.”** The
son was deficient in his federal tax payments and the
IRS was seeking to satisfy an outstanding tax assess-
ment by levying the son’s interest in his mother’s testa-
mentary trust.

The Surrogate initially held that based on the terms
of the trust, the trustee has discretion to withhold dis-
tributions and as a consequence, the son had no prop-
erty rights in the trust and the tax levy was denied.
Meanwhile, the trustee commenced an action in Fed-
eral District Court seeking to enjoin the enforcement of
the levy.

The District Court held that it was not bound by
the Surrogate’s decision and determined that the man-
datory language in the trust required the trustee to pay
at least some income to each beneficiary, including the
son. The U.S. Court of Appeals affirmed the District
Court’s decision.

The U.S. Court of Appeals held that the trustee
was bound to distribute some income to each of the
beneficiaries for their “comfortable support, mainte-
nance and or education.”® In fact, the beneficiary had
a property right subject to attachment because under
New York law, a beneficiary could enforce this distribu-
tion right of the trust if the trustee refused to make any
distributions.3® Therefore, the taxpayer had an identifi-
able property interest that was subject to the federal
tax lien.” The court also concluded that the IRS had
the right to reach the trust assets because the payment
of taxes is to be included within the definition of “sup-
port.”

F.  Alimony and Child Support Claims

Can a trust be drafted so that the trust assets are
beyond the reach of the beneficiary’s alimony or child
support claims?

Although property held in a third party trust is
generally beyond the reach of the beneficiary’s credi-
tors, New York law specifically provides that it shall
not impair any rights an individual has under a quali-
fied domestic relations order or under a court order for
the payment of “support, alimony or maintenance.”3*

This issue was raised in Matter of Knauth,* where
mom created a spendthrift trust and the son was to
receive the entire income interest in the trust. The son
voluntarily assigned a portion of his income interest
to his ex-wife, even though the instrument stated that
the trust property was “free and clear from the control
of (his) debts.” The funds were used to support his
ex-wife and children. The Court of Appeals held that
such an assignment was valid and noted that other
courts have gone so far as to uphold a “wife’s right to
an involuntary transfer”%° of a husband’s future income
interest in a spendthrift trust when the funds are used
for spousal support.!
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Other cases have forced a beneficiary to involun-
tarily transfer an interest in a trust to help pay child
support. In Matter of Chusid,*? a father created a spend-
thrift trust for the benefit of his son. The trustee had
complete discretion to distribute the income to his son
and his children. The son also was given the absolute
cumulative right to withdraw 5% of the principal each
year, commencing when he reached age 35. At the time
of the court proceeding, the son was 42 years old and
therefore entitled to 35% of the trust principal (5% x 7
years). The son would receive this distribution once the
trust is funded and the assets are liquidated.

The son’s estranged wife brought a proceeding
requesting the court to direct the trustees to pay her a
portion of the income and the vested principal for the
support of the three infant children. The court agreed
and ordered the trustee to pay two-thirds of the income
and principal to the spouse for child support whenever
these payments are made. Although the unvested prin-
cipal was not subject to the attachment, the court noted
that “[pJublic policy has recognized the right of a wife
and dependent children to reach the income and on oc-
casion the principal of a spendthrift trust.”43 Arguably,
the unvested principal in a trust could be subject to
alimony or support claims because there is nothing in
the statute that exclusively limits the recovery to trust
income or vested principal.

A trust is frequently created to preserve wealth

within the family lineage. One option is for a parent

to create a trust providing the trustee with complete
discretion to make distributions to the children and
their descendants. The trust might state, however, that
the property is not subject to alimony claims. Here, the
funds are available for the benefit of the family, includ-
ing satisfying child support claims. But are the pro-
ceeds beyond the reach of alimony claims?

On one hand, an argument can be made that a
court should adhere to the trust language exempt-
ing the trust property from alimony claims because a
creator of a trust should have the right to dispose of
the trust property as he or she sees fit, including not
benefiting the descendants at all. In fact, in this ex-
ample, the trust funds can be used for child support as
a means of protecting the dependent children. Interest-
ingly, the court in Matter of Chusid noted that the public
policy is stronger protecting the rights of dependent
children (particularly where they may become a public
charge) when compared to protecting spousal rights.**
Furthermore, if one of the children is delinquent in
paying alimony, that would be the beneficiary’s obliga-
tion—not that of the trust creator. Finally, each spouse
voluntarily enters a relationship with the possible un-
derstanding that the recovery of alimony claims may
be limited against assets held in a spendthrift trust.
Certainly this logic would not apply to minor children

who are born into the family and have no choice in the
matter.

On the other hand, although the general rule un-
der New York law is that assets held in a third party
trust are protected from the claims of the beneficiary’s
creditors, the law shall not impair the rights an in-
dividual has under a court order for the payment of
alimony. Therefore, given the wording of the statute,
there is certainly no guarantee that a court will honor
this language or even limit the recovery for alimony,
but at least it clarifies the creator’s intent.*>

lll. Conclusion

A self-settled revocable or irrevocable trust offers
no creditor protection for the creator. A trust created
by someone for the benefit of another that requires
mandatory income or principal distributions offers a
great deal of protection against creditor claims, but up
to 10% of the income and income not needed for the
beneficiary’s support could be vulnerable. The third
party discretionary trust offers the greatest protection
of trust assets in New York, as does a third party trust
that gives the trustee the complete discretion to make
distributions for the beneficiary’s health, education,
maintenance and support. Additionally, if drafted cor-
rectly, the assets in a third party supplemental needs
trust will not be deemed available resources for Med-
icaid purposes. A “support trust,” however, could be
vulnerable to creditor claims, especially if distributions
are required to be made under certain circumstances.
Finally, at the very least, a beneficiary’s interest in in-
come and vested principal may be reachable to satisfy
alimony and child support claims.
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Medicaid Planning Under Power of Attorney:
Is it in the Best Interest of the Principal?

By Lydia H. Beebe

With the baby boomer generation aging and the
need for long-term care increasing, the question arises:
how does Medicaid planning fit within an agent’s duty
under a power of attorney to act in the best interest of
the principal?

The New York General Obligations Law requires
an agent to act in the principal’s “best interest.”! In In
re Ferrara, the New York Court of Appeals expanded
this duty and made it clear that the standard included
any gift giving, i.e., that if an agent makes gifts on be-
half of the principal, this must also be in the principal’s
“best interest.”? The subsequent 2009 revisions to the
power of attorney law addressed abuse and misuse of
the power of attorney, and additionally reinforced the
“best interest” principal by introducing the statutory
gifts rider, which now must be executed if a principal
wishes his or her agent to have the authority to make
gifts of his or her property.?

Any gifting under a valid statutory gifts rider is as-
sumed to be fulfilled in the principal’s “best interest.”
There is no question that the “best interest” standard
also includes paying a principal’s bills, managing his
or her property, handling banking transactions, and so
on, assuming the principal has given the agent full au-
thority to conduct these transactions. But how does the
“best interest” standard comport with an agent under-
taking Medicaid planning for a principal, which would
effectively impoverish the principal in order to qualify
them for public benefits?

Long-term skilled nursing care, which will only
become more necessary as this population continues to
age, costs tens of thousands of dollars a month. This is
not something that the average middle-class American
can afford for very long, if at all. As a result, Medicaid
planning has become an important aspect of many
people’s estate plans. The use of irrevocable trusts and
gifting to protect and spend down assets are common,
and if done correctly, are legally recognized ways to
qualify someone for Medicaid. As stated by the Court
of Appeals in In re Shah

the complexities [of the law]...should
never be allowed to blind us to the
essential proposition that a man or

a woman should normally have the
absolute right to do anything that

he or she wants to do with his or her
assets, a right which includes the right

to give those assets away to someone
else for any reason or for no reason
[...]no agency of government has

any right to complain about the fact
that middle class people confronted
with desperate circumstances choose
voluntarily to inflict poverty upon
themselves when it is the government
itself which has established the rule
that poverty is a prerequisite to the
receipt of government assistance in
the defraying of the costs of ruinously
expensive but absolutely essential,
medical treatment.?

It is clear that planning through the use of irrevo-
cable trusts or gifting is an accepted form of preserving
one’s assets and qualifying for Medicaid. But many
questions remain as to how Medicaid planning is
viewed in regards to the “best interest” standard. What
are the implications if an agent undertakes Medicaid
planning for a principal under a valid power of at-
torney? May an agent gift away a principal’s assets in
order to qualify them for Medicaid? Is impoverishing
a principal to qualify for government benefits in the
principal’s “best interest?” Should an incapacitated
person who has a valid power of attorney and statuto-
ry gifts rider with full gifting authority not be afforded
the ability to preserve their assets in the same way as
someone who has capacity? As stated by the Queens
County Supreme Court, a court should not “penalize
an incapacitated person for the very incapacity [the]
Court is charged with protecting.”® However, this
question has not yet been addressed directly by our
courts or by our legislature.

Many attorneys and laypeople alike would surely
argue that Medicaid planning is in the principal’s “best
interest.” But perhaps it is improper to assume that
everyone would want their agent to qualify them for
Medicaid by spending down or preserving their as-
sets. As the Ulster County Supreme Court recognized,
“many completely competent people believe they
should pay their own medical bills, if able, and not
call on the taxpayers to do so.”¢ It is a compelling ar-
gument. A “best interest” standard, while most of the
time is very obvious, can also be very subjective. More-
over, the current statutory power of attorney does not
include Medicaid planning as a specifically enumer-
ated power that may be undertaken by an agent.
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ReECeNT NEw YORK STATE DECISIONS

By Ira M. Bloom and William P. LaPiana

ATTORNEY AND CLIENT

Delay in Moving to Disqualify
Attorney Justifies Denial of
Motion

Decedent’s mother and
daughter have been engaged in
complex will litigation involv-
ing the disposition of certain
real property located within
the borders of the Tonawanda
Seneca Nation Territory to his
daughter and his brother, real

estate which the mother claims is hers under tribal law.
Decedent died in August 2011, the will was offered for
probate in September 2011, and litigation over the will
began in earnest in December 2011. In January 2013,
mother moved to disqualify daughter’s attorney, who
had been acting for daughter since November 2011,

on the grounds of conflict of interest, because the at-
torney had represented mother and decedent in an
action relating to the ownership of the real property at
issue. The Surrogate denied the motion, and on appeal
the Appellate Division for the Fourth Department af-
firmed.

The conflict was properly established: mother

showed that she had an attorney-client relationship
with the daughter’s attorney, the issues in the prior
and the current litigation are substantially related, and
her interests are adverse to her daughter’s. Mother,
however, knew of the conflict since late 2011, and
actively participated in the litigation for more than a
year while knowing the identity of daughter’s attorney
and the potential conflict of interest. Given the delay
in making the motion and the hardship that would
have been inflicted on daughter and the estate should
she have to find new representation in the midst of
complex litigation, the court found that the motion
was made as “an offensive tactic” to secure “tactical
advantage,” and should be denied on the basis that the
conflict has been waived. In re Peters, 124 A.D.3d 1266,
1 N.Y.5.3d 604 (4th Dep’t 2015).

LIFE ESTATES

Life Tenant’s Intentional Failure to Pay Property
Taxes and Maintain Hazard Insurance Constituted
Waste and Justified Extinguishing Life Estate

Life tenant refused to pay the property taxes on

the real estate and the premiums on hazard insurance

on the property. The taxes and
premiums were then paid by
the remainder beneficiary who
sought to recover the payments
from the life tenant on the basis
of unjust enrichment, and also
sought to extinguish the life
estate. The Supreme Court de-
nied the remainder beneficiary’s
motion for summary judgment,
and on appeal, the Appellate
Division for the Second Depart-
ment reversed.

William P. LaPiana

The court held that the remainder beneficiary had
demonstrated a prima facie case for the recovery of
damages, having shown the life tenant’s intentional
failure to pay the taxes and insurance premiums, a re-
fusal amounting to waste. The life tenant was unjustly
enriched by the remainder beneficiary’s payment of
these expenses, and in these circumstances, equity
warrants ending the life estate. Mani Omni Realty Corp.
v. Matus, 124 A.D.3d 604, 1 N.Y.5.3d 319 (2d Dep’t
2015).

MARRIAGE

Real Estate in Name of Husband and Wife Is not
Probate Property Even If Second Marriage Not Valid

Decedent, who died intestate, was survived by
her spouse and her daughter by a previous marriage.
Thirty years before her death, decedent and her spouse
took title to residential real property as tenants by the
entirety. After her mother’s death, daughter instituted
an action for partition of the real property on the
grounds that her mother’s marriage was void because
her marriage to daughter’s birth father had never been
dissolved. The Supreme Court granted summary judg-
ment to surviving spouse, and the Appellate Division
for the Second Department affirmed.

A ceremonial marriage is presumed valid, and
where two such marriages are at issue, the second is
presumed valid absent strong evidence to the contrary.
Daughter was not able to rebut this presumption of
validity and therefore surviving spouse was entitled
to judgment as a matter of law. The court noted that
even if the second marriage were invalid, the surviv-
ing spouse would still be entitled to the property. The
property was conveyed to surviving spouse and dece-
dent, “his wife.” Under EPTL 6-2.2(d), even if the par-
ties were not married, the conveyance created a joint
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tenancy with right of survivorship. Joseph v. Dieudonne,
124 A.D.3d 601, 1 N.Y.5.3d 250 (2d Dep’t 2015).

WILLS

Transfer to Limited Partnership of Real Property
Specifically Devised in Will Results in Ademption

Testator’s will specifically devised three parcels of
real property to his daughter who resided on one of
the parcels. Three years after executing the will, testa-
tor transferred the three parcels to a family limited
partnership in which he held a 99% limited partnership
interest and his son held a 1% interest and was general
partner. The son was also executor of testator’s will.
After testator’s death, the will was admitted to probate
and daughter began a proceeding under SCPA 2012
seeking, among other relief, an order directing the exec-
utor to transfer the real property transferred to her. The
executor argued that the property was no longer part
of the probate estate because it had been transferred
to the limited partnership. The Surrogate held that the
property was part of the probate estate and therefore
must pass to daughter under the will. The executor
appealed. The Appellate Division for the Third Depart-
ment reversed, holding that the disposition in the will
had adeemed. Under New York law, the intent of testa-
tor in transferring the real property out of the probate
estate is irrelevant, and under Partnership Law § 121-
701, a partner in a limited partnership has no interest
in specific partnership property. In re Braunstein, 125
A.D.3d 1267, 4 N.Y.5.3d 663 (3d Dep’t 2015).

Gift to Nieces and Nephews Per Capita on Death
of Income Beneficiary Without Issue Is Class Gift
Requiring Survival to Vesting in Possession

Decedent’s will divided his residuary estate that
included a trust for his surviving spouse and their
daughter, Ruth, of which % of the income was to be
paid to the spouse and % to daughter, with all of the in-
come payable to the survivor. On the death of the sur-
vivor, the trust property is to be distributed to Ruth’s
descendants “per stirpes and not per capita,” and if Ruth
dies without descendants, the trust property is to be
distributed “among my nieces and nephews of my
own blood, per capita.” Ruth survived her mother by 29
years, but Ruth died without issue. The trustee filed a
petition seeking construction of the language creating
the remainder which it believes requires distribution
of the trust property to the estates of the 16 nieces and
nephews who were alive at decedent’s death. Fifteen
of those nieces and nephews predeceased Ruth and the
estate of the sixteenth, Agnes, claims the entire trust
property on the theory that the language requires the
nieces and nephews to survive to the termination of the
trust.

Surrogate Scarpino first noted that because there
is no ambiguity in the language creating the remain-

der, extrinsic evidence is therefore inadmissible, and
the matter must be resolved solely by reference to the
language of the will. Because general bequests to the
testator’s siblings were conditioned on their surviving
him, they would not benefit their children if they pre-
deceased the testator. Therefore, the testator intended
to benefit his nieces and nephews only if Ruth died
without issue. In addition, this is a class gift rather than
a gift nominatum; the gift is made to those members of
the class alive at a future time; and the gift is made per
capita, which implies survivorship of the last income
beneficiary. Finally, the language of the will is analo-
gous to the “divide and pay over rule,” which, while
disfavored, has not been abandoned by the courts and
applies when a gift of money to a class of persons is to
be divided and paid at a future time and requires that
the recipients be alive at the time of distribution. There-
fore, the trust property is distributed to the estate of
Agnes, the only niece or nephew who survived Ruth.
In re Rice, 47 Misc. 3d 481, 2 N.Y.S.3d 862 (Sur. Ct.,
Westchester Co. 2014).

Rule Against Perpetuities Violated with Respect to
Trusts for Life Beneficiaries Born After Testator’s
Death; Age Contingency Reduced

Decedent’s will created two trusts, one for each of
his children, Jane and Arthur, both of whom survived
him. On the death of Jane the trust property is to be
held in further trusts, one for each of her children (all
of whom were living at decedent’s death), who are to
receive all the net income and the principal in stages
from the age of 50 to the age of 65. Should a child of
Jane die before her leaving issue who do not survive or
die before complete distribution of his or her trust, the
trust is to be held in further trust for the child’s issue,
the testator’s great-grandchildren, with the same provi-
sions as the trust for their parent—net income to the
beneficiary and a staged distribution of trust principal.
There is, however, no provision for the distribution of
a grandchild’s trust should the grandchild die without
issue. The trust for Arthur is divided on his death, 1/3
to a trust for his widow and 2/3 to Jane’s living issue
on the same terms as the trusts created for them from
their mother’s trust, but without explicit provision for
disposition of the property of any trust created for a
grandchild of the decedent who dies before age 65.

In 2011, Arthur died without issue, survived by
his wife. In 2012, Jane’s daughter Margaret died before
reaching age 65, survived by her husband and three
children, one of whom, Deidre, was born after dece-
dent’s death.

The corporate trustee now seeks permission to re-
sign, approval of its accounting, and a construction of
the language of the will to determine the disposition of
the trust for Margaret derived from her uncle’s trust,
whether the trusts for the great-grandchildren violate
the Rule Against Perpetuities, whether the age contin-

26 NYSBA Trusts and Estates Law Section Newsletter | Fall 2015 | Vol. 48 | No. 3



gencies applicable to the trusts for great-grandchildren
are based on their own ages or the ages of their par-
ents, and the disposition of the property of a trust for
a grandchild who dies before Jane without surviving
issue.

Surrogate McCarty held that the overall scheme
of the will requires that the trusts for grandchildren
derived from Arthur’s trust should be subject to the
same provisions as those derived from Jane’s trust, and
therefore, the trust for Margaret derived from Arthur’s
trust is divided into trusts for her children who each
receive the income of his or her trust with staged distri-
bution of principal.

Second, the trust for any grandchild of Jane born
after decedent’s death violates the rule against the
undue suspension of the power of alienation (EPTL
9-1.1(a)). The will does not make the interest of any
trust beneficiary alienable and therefore the power of
alienation is suspended until a beneficiary reaches age
65, which, in the case of a beneficiary born after the de-
cedent’s death, could occur long after 21 years after the
death of a life in being at the decedent’s death in 1991.
However, EPTL 9-1.2 directs the reduction of any age
contingency in excess of 21 years to 21 years if doing
so will prevent a perpetuities violation. The provision
is applied to individual members of a class, and there-
fore, the trust for Deidre derived from her mother’s
trust derived in turn from Arthur’s trust is to be dis-
tributed to her now because she has already reached
21. The reduction in the age contingency applies only
to a trust for a grandchild of Jane born after decedent’s
death. The age contingencies in the trusts for the dece-
dent’s great-grandchildren are based on their own ages
and, finally, because all of the interested parties are be-
fore the court, the court agrees to answer the question
of what happens to the trust for a grandchild of the de-
cedent who dies without issue even though that event
has not occurred. Given the overall scheme evidenced
by the will, the court adopts the trustee’s suggestion
and adds language to the will to give the share of trust
property of any of Jane’s issue who predecease her

without surviving issue of their own, to Jane’s issue per
stirpes, subject to the trusts created by the other provi-
sions of the will. In re Dorie, 47 Misc. 3d 825, 2 N.Y.S.3d
757 (Sur. Ct., Nassau Co. 2014).

Failure to Establish Due Execution of Will Justified
Denial of Probate

The Appellate Division sustained Surrogate Guy’s
decision to deny probate to a purported will because
there was no competent evidence that the document
expressed the decedent’s intention.

The will was drafted by an attorney who never
met the decedent but who worked from a document
written by decedent’s spouse, proponent of the pur-
ported will, which she maintained recorded the dece-
dent’s wishes. The document, however, could not be
found after the decedent’s death. In addition, on oral
argument of the appeal, the lawyer maintained that
although his secretary typed the will, he had never re-
viewed or approved it. The witnesses to the execution,
neither of whom are attorneys, testified that the will
was read to the decedent who then signed it, but one
of the witnesses admitted that the decedent did not af-
firmatively state that the will “was his own.” Because
the lawyer never met with the decedent, the fact that
no one from the lawyer’s office was present at the ex-
ecution, the inability to produce the notes from which
the will was supposed to have been written, and the
uncertainty surrounding the execution ceremony, the
court “declined to disturb” the Surrogate’s decision to
deny probate. In re Walker, 124 A.D.3d 970, 2 N.Y.S.3d
628 (3d Dep’t 2015).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Associate Dean for Academic
Affairs and Rita and Joseph Solomon Professor of
Wills, Trusts and Estates, New York Law School.
Professors Bloom and LaPiana are the co-authors of
Bloom and LaPiana, DRAFTING NEW YORK WILLS
AND RELATED DOCUMENTS (4th ed. Lexis Nexis).
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New York State Surrogate’s and
Supreme Court Decisions

~

Case Notes—

By llene Sherwyn Cooper

)

Due Execution

In In re Yen, the Third Department affirmed an Or-
der of the Surrogate’s Court, Tompkins County (Cassidy,
S.), which granted summary judgment to the objectant
denying probate to the propounded instrument on the
issue of due execution.

Following the decedent’s death, her granddaughter
petitioned for probate of her will, which bequeathed
to her the decedent’s entire estate, and named her
the executor. Objections to probate were filed by the
decedent’s son (the petitioner’s father), alleging, inter
alia, lack of due execution. Subsequent to the examina-
tion of the attesting witnesses, the objectant moved for
summary judgment. The Surrogate’s Court granted the
motion, and petitioner appealed.

The Appellate Division opined that the statutory re-
quirements for due execution require that a testator sign
his will in the presence of, or acknowledge his signature
to, at least two attesting witnesses, as well as declare to
each witness that the instrument is his will. Moreover,
while an attestation clause generally creates a presump-
tion of due execution, the Court noted that it will not
suffice to satisfy the petitioner’s burden of proving due
execution by a preponderance of the evidence if affir-
mative proof reveals that the required elements of due
execution are otherwise lacking.

Considering the record in this context, the Court
observed that the subject will was signed while the
decedent was residing in an assisted living facility. The
signatures of three attesting witnesses appeared on the
instrument, two belonging to employees of the facility,
and the third belonging to a resident there. According
to the testimony of one of the employee-witnesses, the
decedent approached him in a hallway and asked him
to sign a document that she stated was her will. This
witness further recalled that at the time he affixed his
signature to the instrument, it was folded in such a way
that the only page that he saw was the page that he
signed. He testified that he signed the document while
standing in the hallway, did not look at any other part of
the document, and did not know whether the decedent
had signed it before he did. Based on this testimony,
and more specifically, the fact that the decedent neither
showed her signature to the witness, nor signed in the
presence of the witness, the Court held that the signa-
ture of this witness failed to satisfy the statutory criteria
for due execution.

The second witness, who resided in the nursing
facility, also testified that she met the decedent in the
hallway, and that the decedent had asked her to sign a
paper. She stated that she did not know that the instru-
ment was the decedent’s will. This witness did not recall
seeing the decedent’s signature on the document, or
hearing the decedent state that she signed it. Instead,
she testified that the only page she saw when she affixed
her signature to the document was the page for the wit-
nesses signatures. Accordingly, in view of the fact that
the decedent did not tell the second witness that the
instrument was her will, and the witness did not see the
decedent’s signature, the Court held that the signature
of the second witness also failed to meet the requirement
for due execution.

The Court found that petitioner’s proof in opposi-
tion to the motion for summary judgment consisted
solely of affidavits from individuals who were not pres-
ent when the will was signed, which addressed issues
unrelated to the issue of due execution, such as the qual-
ity of the decedent’s relationship with the objectant, and
her intent to make a new will. The Court held that this
evidence failed to raise an issue of fact as to whether
the propounded instrument was duly executed, and
failed to reveal that there was any evidence available
that would or could demonstrate due execution. Thus,
the Court determined that summary judgment had been
properly granted in objectant’s favor.

In re Yen, 2015 N.Y. Slip. Op. 03228 (3d Dep’t 2015).

Right of Election

In In re Estate of Mason, the Surrogate’s Court, Kings
County, was confronted with a proceeding instituted
by the decedent’s surviving spouse to determine the
validity of her exercise of her right of election against his
estate. The executor moved for summary judgment dis-
missing the petition on the grounds that the spouse had
waived her right of election pursuant to a post-nuptial
agreement with the decedent, and for an award of sanc-
tions, costs and fees pursuant to 22 NYCRR § 130-1(c).

The decedent died on March 7, 2011, survived by his
spouse, the petitioner, and two adult daughters. His will
was admitted to probate in January 2012, and two years
later, the subject proceeding was instituted. The record
revealed that the decedent and the petitioner were mar-
ried on July 21, 2005, and in June 2006, they entered into
a post-nuptial agreement. Each of the parties signed the
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document before a notary public, and both signatures
were accompanied by a written acknowledgment by
each notary. Both parties were represented by separate
counsel.

The court concluded, upon the record presented,
that the executor had met her burden of proving that,
as a matter of law, the agreement was in writing, sub-
scribed by the parties, and properly acknowledged in
compliance with the statutory requirements of EPTL
5-1.1-A(e)(2). Nevertheless, the petitioner maintained
that the agreement was defective because the language
referring to the waiver of the elective share was ambigu-
ous, the agreement was not “certified,” the decedent
did not initial the exhibit page containing the list of the
petitioner’s assets, and the list of the parties” assets ap-
peared after the signature page, instead of before the
signature page.

The court found, despite petitioner’s characteriza-
tion, that the agreement clearly manifested the unam-
biguous purpose and intent of the parties to mutually
waive their right to marital property and their spousal
right of election. Further, the court opined that the
agreement was not legally defective because the word
“certification” did not appear in the acknowledgment
by the notaries. Indeed, the court noted that the sub-
ject acknowledgment contained the required elements
endorsed by the Court of Appeals, to wit, (1) that the
signor made an oral declaration to the notary public that
he or she in fact signed the document; and (2) that the
notary or other official either actually knew the identity
of the signor or secured satisfactory evidence of identity
ensuring that the signor was the person described in
the document. Accordingly, the court granted summary
judgment in the executor’s favor, and dismissed the pe-
tition.

With respect to the executor’s request for sanctions,
the court observed that it had the discretion to award
costs or sanctions against a party or an attorney who
engages in frivolous conduct. Pursuant to the provi-
sions of 22 N.Y.C.R.R. 130-1(c)(1), conduct is frivolous
if “it is completely without merit in law and cannot be
supported by a reasonable argument for an extension,
modification or reversal of existing law.” Considered in
this regard is whether the conduct at issue was contin-
ued when its lack of legal or factual basis was apparent,
should have been apparent, or was brought to the at-
tention of counsel. Notably, to this extent, the executor
maintained that although she had informed petitioner’s
counsel that his claims regarding the post-nuptial agree-
ment were incorrect and misinformed, he nevertheless
had instituted the subject proceeding. The executor
further maintained that the petitioner’s position in the
proceeding was baseless. The court agreed, finding the
petitioner’s arguments to be wholly without merit or
basis in law. Accordingly, under the circumstances, the
court awarded attorney’s fees to the executor in the sum
of $500.

In re Mason, N.Y.L.J., Mar. 9, 2015, p. 26, col. 6 (Sur. Ct.,
Kings Co.).

Statute of Limitations

In In re Thomas, the Appellate Division, Fourth
Department, was confronted, inter alia, with an appeal
from an order of the Surrogate’s Court, Monroe County,
dismissing a petition seeking the imposition of a con-
structive trust on certain real properties and stock that
petitioners claimed were assets of the decedents’ estates.

The record revealed that the decedents, husband
and wife, died testate, survived by four children, each
of whom were named beneficiaries of their residuary es-
tates. Shortly after the decedents’ deaths, the petitioners,
two of the decedents’ children, instituted a proceeding
against their sibling, who was the executor and trustee
under both decedents” wills, challenging numerous
real estate transactions between respondent and the
decedents, as well as respondent’s failure to identify,
as assets of the decedents’ estates, the shares of stock in
a company that had been founded by their father, and
which respondent claimed had been transferred to him.

More specifically, according to the petitioners, the
respondent exploited his close relationship with the de-
cedents by inducing them to transfer the realty to him,
with the promise that he would either pay for or re-
convey the parcels to the decedents or his siblings. The
petitioners alleged that respondent failed to do either.
Moreover, petitioners alleged that respondent failed to
produce any records reflecting the transfer of the stock
from their father or any records reflecting respondent’s
payment for the stock.

Petitioners sought, inter alia, the imposition of a
constructive trust related to the real properties and stock
in issue, and the respondent moved to dismiss the pro-
ceeding on the grounds that the petition failed to state a
cause of action and was time-barred.

In concluding that the petition stated a cause of
action, the Appellate Division opined that in order to
assert a claim for constructive trust, a petitioner must
show a confidential or fiduciary relationship, a promise,
a transfer in reliance thereon, a breach of the promise
and unjust enrichment. Further, the Court noted that
inasmuch as a constructive trust is an equitable remedy,
the elements thereof are not rigidly applied, and have
been invoked under circumstances where the promise,
is not express, but may be implied based on the rela-
tionship of the parties and the nature of the transaction
between them.

Accordingly, the Court held that the Surrogate erred
in dismissing the petition on this ground. Significantly,
to this extent, the Court found that the petition and cor-
responding affidavits had alleged that the respondent’s
father had believed he owned the company until the
day he died, and that respondent had made promises
to allow all of his siblings, i.e., the decedent’s children,
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to share in the company. Indeed, the Court noted that
while the petition lacked allegations of an express prom-
ise between the parties, even if a petition fails to allege
facts sufficient to support one of the elements of a con-
structive trust, a constructive trust may nevertheless be
imposed.

On the other hand, the Court modified the order of
the Surrogate’s Court on the issue of the statute of limi-
tations, holding that the Surrogate’s Court had correctly
dismissed the claims with respect to the real estate, but
had erred when it determined that the claim with respect
to the shares of stock was untimely. The Court opined
that a claim for the imposition of a constructive trust is
governed by the six year statute of limitations of CPLR
213(1), which begins to run at the time of the wrongful
conduct or event giving rise to restitution. Referring to
the allegations in the petition, the Court noted that pe-
titioners claimed that the respondent had promised to
share the stock in issue with his siblings upon the death
of the decedents, which had occurred in 2012. In view
of the fact that the proceeding seeking its recovery was
instituted in 2013, the Court held that the claim for a
constructive trust with respect to the shares of stock was
not time-barred.

However, the Court held that the statute of limita-
tions with respect to the real properties in issue began
to run when the promised payments for same were due
and owing. In the case of one of those properties, the
promised payments were due between 1989 and 1992,
and in the case of the second, payments were due in
1994 and again in 1998. Accordingly, the Court found
that under any such circumstance, the proceeding for a
constructive trust was untimely.

Finally, the Court rejected petitioner’s contention
that their claim for a constructive trust could neverthe-
less be maintained as an equitable remedy for other
causes of action, holding that an equitable remedy is not
available to enforce a legal right that is, itself, barred by
the statute of limitations. Additionally, the Court held
that petitioners’ claims based upon equitable estoppel
lacked merit, concluding that there was no evidence that
the decedents were lulled into inactivity with respect
to the real property in question until after the statute of
limitations had expired.

In re Thomas, 124 A.D.3d 1235, 1 N.Y.S.3d 598 (4th Dep’t
2015).

Strike Pleadings

Before the Surrogate’s Court, New York County in In
re Seltun was a motion by the administrator of the estate
to strike the answer of the decedent’s father for failure to
comply with court-ordered discovery. In the underlying
proceeding, the petitioner, the decedent’s mother, sought
court approval of a settlement reached by her in connec-
tion with litigation commenced in the Supreme Court
for the decedent’s personal injuries and wrongful death.

In addition to this relief, the petitioner requested that
the decedent’s father be disqualified as a distributee of
her estate on the grounds of abandonment and failure to
support. The decedent’s father filed an answer objecting
to the relief, and a discovery order was issued.

Thereafter, petitioner’s counsel served respondent
with interrogatories and a document demand. No re-
sponse to these requests was ever received, despite
follow-up letters to respondent’s counsel. Ultimately,
respondent’s counsel assured the court and petitioner’s
counsel that his client’s responses would be served.
Nevertheless, no responses were forthcoming.

As a consequence, petitioner’s counsel moved to
strike respondent’s answer. In response to that motion,
respondent’s counsel moved to be relieved, maintain-
ing that without his client’s cooperation he was unable
to defend the motion. On the return date of the motion,
counsel for both parties appeared and reported that re-
spondent continued to be uncooperative. Accordingly,
noting that its discovery order did not provide for any
sanctions in case of a party’s failure to comply, the court
issued a conditional order granting the motions to dis-
miss and to be relieved as counsel, unless respondent
provided responses to both the interrogatories and doc-
ument demand within 30 days of personal service upon
him of the court’s decision and order.

In re Seltun, N.Y.L.]., Dec. 19, 2014, p. 35 (Sur. Ct., N.Y. Co.).

Summary Judgment

In In re Shearer, a probate contest, the court granted
summary judgment to the proponent, finding that a
question of fact had not been raised as to the issues of
due execution, testamentary capacity or undue influ-
ence. The propounded instrument divided the dece-
dent’s estate among three friends and two charities, and
left nothing to her descendants, including the objectant,
who were the children of a predeceased sibling. Initially,
although the objectant claimed that discovery was in-
complete and thus the matter was not ripe for summary
relief, the court found the record was devoid of any ef-
fort by the objectant to enforce her rights to discovery,
and objectant’s counsel did not identify any particular
discovery requests which would reveal facts essential to
her opposition as required by CPLR 3212(f).

On the issue of testamentary capacity, the court not-
ed that although the attestation clause of the instrument
was silent as to testamentary capacity, both attesting wit-
nesses swore in affidavits that the decedent appeared to
be of sound mind, memory and understanding, compe-
tent to make a will, and not under any restraint. Further,
statements from the witnesses, one of whom was the
attorney-draftsperson, also indicated that the decedent
was aware of her assets, her relatives, that she had pro-
vided the instructions for the propounded instrument,
and that she was aware that she was executing a will
and the scope of its dispositive provisions. Additionally,
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the testimony revealed that the decedent was able to
hold a conversation on the date the will was executed,
was not confused or disoriented, and was able to follow
along on the original will when the instrument was read
aloud to her. In opposition to this proof, the objectant
simply relied on her own affidavit and the affidavit of
her attorney, neither one of which indicated that they
saw or spoke to the decedent at or near the time the
propounded instrument was signed. The court held that
the fact that the decedent was elderly, was hospitalized
two days after executing the will, and died two months
thereafter, was insufficient to raise a question of fact on
the issue of capacity.

The court found that the proponent had satisfied
her burden of proof on the issue of due execution, based
upon the fact that the will execution was attorney-super-
vised, the will had an attestation clause, and the sworn
affidavits of the attesting witnesses indicated that the
formalities of execution had been complied with. The
court found objectant’s claims as to lack of due execu-
tion in the face of this proof to be unavailing. Equally
so, the court held that objectant had failed to present
any evidence of her claim of undue influence. The court
opined that it was not unnatural for a testator to disin-
herit family members with whom she had no close rela-
tionship. Further, the court noted that objectant’s claim
of undue influence was undermined by the fact that the
decedent’s prior will also made no provision for her de-
scendants. Objectant’s remaining assertions were found
to be based on mere speculation, and accordingly, the
objection was dismissed.

In re Shearer, N.YL]., Aug. 11,2014, p. 21 (Sur. Ct., N.Y. Co.).

Summary Judgment

In In re Harmon 2003 Trust, the court addressed the
validity of an inter vivos trust in the context of a motion
and cross-motion for summary judgment. The dece-
dent died on November 27, 2012, survived by only one
distributee, who had no beneficial interest in his estate.
Pursuant to the terms of the decedent’s will, the residue
of his estate poured over into the subject trust, dated
January 27, 2012. The decedent’s will was admitted to
probate, without objection. Thereafter, the petitioner,
who described herself as a close and trusted friend of
the decedent and adversely affected by the terms of the
trust, instituted a proceeding to declare the trust invalid
on the grounds of fraud, undue influence, lack of capac-
ity, and lack of due execution. Notably, the instrument
was executed ten days after the decedent had suffered a
stroke, and was residing in a nursing home. The respon-
dent was the decedent’s godson, who, together with his
wife, received the bulk of the decedent’s estate pursuant
to the terms of the subject trust.

Upon completion of discovery, the respondent
moved for summary judgment, claiming that the de-
cedent had given instructions for the document to his
attorney before he had suffered his stroke, and that, as

evidenced from the medical records and recollections

of his care givers, the decedent was competent on the
day he executed the instrument. Moreover, respondent
maintained that the mere fact that the decedent had suf-
fered a stroke was not proof of his incapacity, and that
decedent was handling his own financial affairs and dis-
cussing matters with his financial advisor until shortly
before his death.

In opposition to the motion, petitioner maintained
that respondent was in a confidential relationship with
the decedent, and that, as a result, he had the burden
of proving that the instrument was free of undue influ-
ence. She further alleged that the decedent was suffering
from depression and memory loss well before the execu-
tion of the subject trust, and moreover, that the instru-
ment was not duly acknowledged in compliance with
the provisions of EPTL 7-1.17.

Based upon the evidence submitted, the court
granted respondent’s motion for summary judgment on
the issues of fraud, undue influence and due execution,
denied the motion on the issue of capacity, and denied
petitioner’s cross-motion in its entirety. The court held
that the statutory requirements for execution had been
complied with in light of the testimony of the notary
and social worker, who were present in the room at the
time of execution, that the decedent was the individual
whose name was subscribed on the subject trust, and
that the decedent was aware of the instrument he was
signing. Further, the court determined that a confiden-
tial relationship did not exist between the respondent
and the decedent as a matter of law. Specifically, the
court held that although the respondent was the de-
cedent’s attorney-in-fact, that, in and of itself, did not
establish a confidential relationship between the parties.
In addition, the court noted that the respondent was un-
aware of the dispositions made in the subject trust, nor
did he use the power of attorney until after the instru-
ment was executed. The court also held that the record
was devoid of any proof that the subject trust was the
result of fraud, or undue influence. Rather, the court de-
termined that the changes to the decedent’s dispositive
plan were made prior to his stroke, and the respondent’s
increased involvement in his affairs.

On the other hand, the court concluded that triable
issues of fact had been raised with respect to the dece-
dent’s capacity to execute the trust, and more particu-
larly, whether he fully understood its terms. While the
respondent argued that the decedent’s medical records
presented overwhelming proof of capacity, the court
noted that the testimony and proof submitted by the
petitioner presented a picture of an aging man in decline
for a number of years.

In re Harmon 2003 Trust, N.Y.L.]., Jan. 22, 2015, p. 29, col.
1 (Sur. Ct., Suffolk Co.).

Ilene S. Cooper, Farrell Fritz, P.C., Uniondale,
New York.
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Florida Update

By David Pratt and Jonathan Galler

LEGISLATIVE UPDATE

Assessing Attorneys’ Fees and
Costs for Estates and Trusts

Florida recently enacted
amended statutes governing
the assessment of attorneys’
fees and costs for estates and
trusts. Under the amended stat-
utes, if a court assesses fees or
costs to be paid from an estate
or trust, the court may direct
from what part of the estate or
trust such fees or costs are to be
paid and may direct that they be assessed against one or
more persons’ shares in the proportions that the court
deems just and fair. Further, the amendments provide a
non-exclusive list of factors that the court may consider
in assessing fees and costs. These include: the extent to
which a person whose part of the estate or trust is to
be assessed actively participated in the proceeding; the
relative strength or weakness of the merits of the claims,
defenses or objections asserted by someone whose part
of the estate or trust is to be assessed; and whether the
person to be assessed was a prevailing party. In response
to a few recent appellate decisions, the amendments
also specifically provide that the court need not find
that the person whose share is to be assessed engaged in
bad faith, wrongdoing or frivolousness. See §§ 733.106,
733.6171, 736.1005, 736.1006 and 736.1007, Fla. Stat.

David Pratt

Qualifications of Personal Representative

Florida also enacted amended statutes relating to
objections to administration, including those relating to
the qualification of a personal representative. Under the
amended statutes, an interested person is no longer lim-
ited to three months within which to object to the appoint-
ment of a personal representative when such objection
is based on the personal representative’s failure to meet
his or her required statutory qualifications. Rather, the
personal representative’s failure to meet those qualifica-
tions at the time of his or her appointment is the basis for
mandatory removal at any point prior to discharge. The
amendments also provide that a personal representative
who knows that he or she was not qualified at the time of
appointment must immediately resign. If a personal rep-
resentative becomes unqualified subsequent to his or her
appointment, he or she must provide notice to interested
persons, who then have 30 days within which to remove
the personal representative on that basis. The amend-
ments also provide for corresponding revisions to the
statutes that set forth the particular information and dead-
lines that must be included in a notice of administration.
See §§ 733.212,733.2123, 733.3101 and 733.504, Fla. Stat.

Estate Tax Apportionment

Florida also enacted an
amended estate tax apportion-
ment statute. See § 733.817, Fla.
Stat. The amendment, which
makes both substantive and
non-substantive revisions, is
the first significant change to
the statute since 1997. By way
of an example of a substantive
change, the existing statute
provided that the tax apportion-
ment language in a will governs
even if a trust with conflicting apportionment language
was executed at a later date. Under the amended statute,
however, if the tax apportionment language in the gov-
erning instruments are in conflict, the tax apportionment
language in the last executed instrument governs. By
way of another example, the amended statute provides
that the tax imposed on protected homestead, exempt
property, and the family allowance is to be apportioned
against the property of the estate and revocable trust.
Under the existing statute, that was true only for the
tax imposed on protected homestead. Some of the non-
substantive changes include (i) updating references to
reflect changes in the tax code (for example, eliminating
any reference to the state death tax credit, which was
eliminated in 2005 in favor of the state death tax deduc-
tion) and (ii) clarifying various ambiguous provisions in
the prior statute.

DECISIONS OF INTEREST

Trust Reformation to Conform to Settlor’s Intent

Section 736.0415 of the Florida Trust Code authorizes
the court to reform a trust if it is proved by clear and
convincing evidence that the accomplishment of the set-
tlor’s intent and the terms of the trust were affected by
a mistake of fact or law. In this case, the settlor created
a revocable trust of which she was the sole beneficiary
during her lifetime. The trust assets were to be divided
upon her death between the beneficiaries listed in a
“Schedule of Beneficiaries.” However, no such schedule
was ever prepared. Upon the settlor’s death, one of her
children brought an action to declare the trust void for
lack of beneficiaries. The other two children counter-
claimed for judicial reformation, offering evidence of the
settlor’s intent to name them as sole remainder beneficia-
ries, along with an affidavit of the drafting attorney ac-
knowledging his oversight in failing to prepare a Sched-
ule of Beneficiaries. The trial court held that the trust was
void for lack of any beneficiaries. But the Second District
Court of Appeal reversed, holding that the trust did not,
in fact, lack “any” beneficiaries given that the settlor her-
self was the designated lifetime beneficiary. The appellee
argued, in the alternative, that reformation is unavailable
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except to correct simple scrivener’s errors. The appellate
court disagreed, holding that Florida has a liberal policy
of reforming instruments to conform to the intentions of
the parties and that section 736.0415 is similarly broad in
scope. Moreover, the appellate court noted that distin-
guishing a simple matter from a complex one would be
subjective and, thus, an inappropriate test.

Megiel-Rollo v. Megiel, 2015 WL 1740365 (Fla. 2d DCA
Apr. 17, 2015) (not yet final).

Will Contest on Ground of Undue Influence

Richard Blinn married his fourth wife at the age of
82. The following year, he executed a will under what
the Fourth District Court of Appeal characterized as
“suspicious circumstances.” Two lawyers were involved
but neither took responsibility for advising Mr. Blinn or
developing the estate plan. The will devised the entire
estate to his wife, whereas his prior two wills left his es-
tate to his daughter or, alternatively, his granddaughter.
Upon his death, Mr. Blinn’s daughter successfully chal-
lenged the will, alleging undue influence on the part of
the wife. In Florida, a presumption of undue influence
generally arises when a beneficiary of a will shared a
confidential relationship with the testator and actively
procured the beneficial interest. However, where the
beneficiary is a spouse, it is often difficult to prove un-
due influence. In fact, the presumption is not triggered
in such a situation because it would not necessarily be
unusual or nefarious for a spouse to play a role in devel-
oping an estate plan from which he or she benefits. Nev-
ertheless, the appellate court affirmed the trial court’s
finding of undue influence in this case, deferring to the
trial court’s detailed judgment and evaluation of the evi-
dence. The trial court found that the wife had preyed on
the decedent’s mental infirmity to alienate him from his
family. Commenting on a recording of the wife scream-
ing at the decedent, the court noted that “[i]t is rare in
a case like this to have such a glimpse into an abusive
marital relationship.”

Blinn v. Carlman, 159 So. 3d 390, 391 (Fla. 4th DCA 2015).

Trustee’s Attorney Does Not Owe Duty to Beneficiaries

Seldom do issues of great relevance to trusts and
estates lawyers play out in federal court. A recent Elev-
enth Circuit Court of Appeals case, however, addressed
the issue of whether “under Florida law, an attorney
retained to represent only the trustee also owes a fidu-
ciary duty to the beneficiaries of the trust.” In this case,
the beneficiaries of a trust sued the trustee’s attorney
for breach of fiduciary duty despite acknowledging
that no attorney-client relationship existed between the
parties. The lawsuit was filed in federal court based
on diversity jurisdiction. The plaintiffs alleged that the
trustee’s attorney owed them a duty to prepare a proper
trust accounting. The trial and appellate courts held that
the trustee’s attorney has no fiduciary duty to the trust
beneficiaries. Quoting the Florida statute on the fidu-
ciary lawyer-client privilege, the court held that Florida

law provides that “only the person or entity acting as a
[trustee] is considered the client of the lawyer.” Section
90.5021(2), Fla. Stat. The Court also cited the comments
to the Rules Regulating the Florida Bar, which provide
that “the personal representative is the client rather than
the estate or the beneficiaries.” Rule 4-1.7 cmt. Notably,
though, the court declined to address the separate but
similarly important question of when a trust beneficiary
may have standing to sue as a third-party beneficiary

of a legal services contract between the trustee and the
trustee’s attorney.

Bain v. McIntosh, 597 Fed. Appx. 623, 624 (11th Cir. 2015).

Homestead Proceeds Exempt From Creditor Claims

It is axiomatic under Florida law that the proceeds
of a voluntary sale of a homestead are exempt from
the claims of creditors, just as the homestead itself is
exempt, if the seller can demonstrate a good faith inten-
tion prior to and at the time of the sale to reinvest the
proceeds thereof in another homestead within a reason-
able time and the proceeds have not been commingled
with other assets. Orange Brevard Plumbing & Heating
Co. v. La Croix, 137 So. 2d 201 (Fla. 1962). With that back-
drop, a recent decision by the Fourth District Court of
Appeal addressed the question of whether the proceeds
from the sale of a homestead will remain protected if the
judgment debtor uses those proceeds to purchase secu-
rities. The trial court ruled that the proceeds remained
protected, and the appellate court affirmed, holding that
“[t]he investment was not so inconsistent with the pur-
poses of homestead that the funds lost their protected
status.” Non-cash proceeds of a sale may be eligible
for creditor exemption so long as they serve the same
function as cash proceeds do—namely, to be reinvested
in a new homestead with a reasonable time. Because
homestead exemption laws are to be liberally construed
so that “the family shall have shelter and shall not be
reduced to absolute destitution,” the courts should not
encourage excessive speculation with the proceeds of
a sale. Here, because there was no evidence that the se-
curities were particularly risky and remained separate
from the judgment debtor’s other funds, the creditor
protection was not lost.

JBK Assoc., Inc. v. Sill Bros., Inc., 160 So. 3d 94 (Fla. 4th
DCA 2015).

David Pratt is the Chair of Proskauer’s Personal
Planning Department and the Managing Partner of the
Boca Raton office. His practice is dedicated exclusively
to the areas of estate planning, trusts, and fiduciary liti-
gation, as well as estate, gift and generation-skipping
transfer taxation, and fiduciary and individual income
taxation. Jonathan Galler is a senior counsel in the
firm’s Probate Litigation Group, representing corporate
fiduciaries, individual fiduciaries and beneficiaries in
high-stakes trust and estate disputes. The authors are
members of the firm’s Fiduciary Litigation Department
and are admitted to practice in Florida and New York.
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