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Best Practices in Legal Management

The most complete treatment of the business of
running a law firm. With forms on CD.

PN: 4131 / Member $139 / List $179 /

498 pages

Criminal and Civil Contempt, 2nd Ed.

This second edition explores a number of aspects
of criminal and civil contempt under New York’s
Judiciary and Penal Laws, focusing on contempt
arising out of grand jury and trial proceedings.
PN: 40622 / Member $40 / List $55 /

294 pages

Disability Law and Practice: Book One

This first book in a series that will provide a
broad education in all aspects of disability law
and practice focuses on special education, assis-
tive technology and vocational rehabilitation.

PN: 42153-1 / Member $60 / List $75 /
382 pages

Disability Law and Practice: Book Two
The second of a three-book series focuses on
Financial and Health Care Benefits and Future
Planning.

PN: 42153-2 / Member $65 / List $80 /

474 pages

Attorney Escrow Accounts - Rules,
Regulations and Related Topics, 4th Ed.

Fully updated, this is the go-to guide on escrow
funds and agreements, IOLA accounts and the
Lawyers’ Fund for Client Protection. With CD of
forms, ethics opinions, regulations and statutes.
PN: 40264 / Member $60 / List $70 / 436 pages

Contesting New York State Tax
Assessments, 4th ed.

New York’s Division of Tax Appeals and its judi-
cial courts are often the forum for resolution of
tax disputes. This book supplies New York tax
lawyers with the thorough knowledge of prac-
tice and procedure they need.

PN: 40505 / Member $50 / List $65 / 244 pages

Disability Law and Practice: Book Two

The second of a three-book series covering the
diverse field of disability law focuses on Financial
and Health Care Benefits and Future Planning.

PN: 42153-2 / Member $65 / List $80 / 474 pages

Expand your professional knowledge

Entertainment Law, 4th Ed.

Completely revised, Entertainment Law,

4th Edition covers the principal areas of enter-
tainment law.

PN: 40862 / Member $150 / List $175 /

986 pages/loose-leaf

Impasse Resolution Under the Taylor Law,
2nd Ed.

An invaluable resource for attorneys whose prac-
tice may involve public sector labor law issues.
The Second Edition is current through the end of
the 2013 state legislative session.

PN: 41223 / Member $30 / List $40 / 130 pages

New York Contract Law: A Guide for
Non-New York Attorneys

A practical, authoritative reference for questions
and answers about New York contract law.

PN: 4172 | Member $95 | List $120 | 622 pages

N.Y. Lawyer’s Deskbook and Formbook
(2014-2015)

Award-winning and packed with new information
and forms for use in over 25 practice areas.

N.Y. Lawyers’ Practical Skills Series
(2014-2015)

An essential reference, guiding the practitioner
through a common case or transaction in 25
areas of practice. Nineteen titles; 16 include
forms on CD.

Estate Planning and Will Drafting in

New York, 2015

Completely updated, this comprehensive text will
benefit those who are just entering this growing
area. Experienced practitioners may also benefit
from the practical guidance offered. Forms on CD.
PN: 4095C / Member $185 / List $220 /

896 pages / loose-leaf

Foundation Evidence, Questions

and Courtroom Protocols, 5th Ed.

The new edition of this classic text has been com-
pletely reorganized to better follow the process of
a trial; the sections on Direct, Re-direct and Cross
Examination have been greatly expanded.

PN: 41074 / Member $65 / List $80 / 344 pages

Legal Manual for N.Y. Physicians, 4th Ed.

The Fourth Edition of Legal Manual for New York
Physicians has been expanded to two volumes
covering 56 topics and includes a new chapter
on Medicare Audits of Physician Claims and the
Medicare Appeals Process.

PN: 41324 / Member $135 / List $165 /

1,170 pages / 2 vols.

1.800.582.2452 www.nysba.org/pubs Mention Code: PUB8169

NYSBA Practice Forms on CD 2014-2015
More than 500 of the forms from Deskbook
and Formbook used by experienced practitio-
ners in their daily practice.

Practice of Criminal Law Under the CPLR and
Related Civil Procedure Statutes, 6th Ed.

This edition compiles the rules regarding jurisdic-
tion, evidence and motion practice and those
applying to criminal law practice found in stat-
utes governing civil procedure.

PN: 40699 / Member $50 / List $60 /

230 pages

Products Liability in New York, 2nd Ed.
A comprehensive text on this challenging
and complex area of law.

PN: 41979 / Member $120 / List $170 / 2 vols.

Public Sector Labor and Employment Law,
3rd Ed., 2014 Revision

The leading reference on public sector labor and
employment law in New York State is completely
revised with updated case and statutory law.

PN: 42057 / Member $160 / List $195 / 2 vols.

Order multiple titles to take advantage of our low flat rate shipping charge
of $5.95 per order, regardless of the number of items shipped. $5.95 ship-
ping and handling offer applies to orders shipped within the continental U.S.
Shipping and handling charges for orders shipped outside the continental U.S.
will be based on destination and added to your total.

Grow Your Practice: Legal Marketing and
Business Development Strategies

Grow Your Practice introduces attorneys to
marketing and management resources that
focus on clients and complement today’s
dynamic legal practice.

PN: 41265 / Member $50 / List $65 / 302 pages

Probate and Administration of New York
Estates, 2nd Ed.

A comprehensive, practical reference covering all
aspects of probate and administration, from the
preparation of the estate to settling the account.
Offering step-by-step guidance on estate issues,
sample forms and checklists, it incorporates the
numerous tax law changes that went into effect
in 2014.

PN: 40054 / Member $185 / List $220 /

1,096 pages

2015-2016 N.Y. Lawyer's Deskbook
and Formbook

2015-2016 N.Y. Lawyers’ Practical Skills Series
2015-2016 NYSBA Practice Forms on CD
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With Liberty and Justice for All

“Equal justice under law is not merely a caption on the
facade of the Supreme Court building, it is perhaps the most
inspiring ideal of our society. It is one of the ends for which

our entire legal system exists . . .

it is fundamental that

justice should be the same, in substance and availability,
without regard to economic status.”

Supreme Court Justice Lewis Powell, Jr.,

in an address to the ABA Annual Meeting, 1976

C:ritical and underfunded legal
services programs across New
York State are overwhelmed.
The confluence of a troubled econo-
my and insufficient funding has left
the neediest among us with nowhere
to turn when faced with wrongful
eviction, home foreclosure, or difficul-
ties obtaining disability, medical, or
unemployment benefits. In these dif-
ficult times, when we readily open our
public coffers to provide government
dollars to banks and automakers, we
should do no less for the most needy
and helpless among us. As attorneys
we have an obligation, individually
and collectively, to use the strength of
our voices to raise awareness of injus-
tice in our society and, more impor-
tant, to do something about it.

Attorneys Making a Difference
The Brennan Center for Justice at the
New York University School of Law
has estimated that 80% of low-income
people nationwide have difficulty
obtaining legal representation or other-
wise accessing the civil court system to
protect their property, their family or
their livelihood. The good news is that
from a peak of 2.3 million in 2010 the
number of unrepresented New York
civil litigants has been reduced by one-
half million in 2014.

This reduction is due in no small
part to the assistance of New York’s

network of professional civil legal ser-
vices providers and volunteer lawyers.
But that means that 1.8 million civil
litigants entered the New York court
system without the benefit of attorney
representation. Many of these cases
were dismissed on procedural grounds
— the plaintiff or defendant failed to
complete a requisite form or pleading,
did not appear in a given court on
time or lacked required documenta-
tion and/or information. Yet, while
an impressive number of New York
citizens have benefited from pro bono
legal assistance, the number of those in
need continues to rise.

We must redouble our efforts to
support pro bono. Our profession is
unique in its expectation that all attor-
neys dedicate a portion of their time
and expertise to assisting the under-
privileged. And the rewards are great.
Not just in using our knowledge and
skills to help others, but in work-
ing with our colleagues in the court,
other bar associations and service
organizations for the common good
we strengthen our legal community.
Through our collective efforts we can
best serve the needs of the poor.

Each year thousands of New York
attorneys donate their time through
civil legal service and bar association
programs, such as our President’s
Committee on Access to Justice, our
annual Howard A. Levine Award, the

President’s Pro Bono Service Awards,
and the NYSBA Empire State Coun-
sel program. Established in 2006, our
Empire State Counsel program honors
those who have performed 50 hours
or more of pro bono work in a year.
Since the program’s inception, more
than 11,000 NYSBA members have col-
lectively contributed over 1.7 million
hours of pro bono service.

Since 2010, the State Bar has par-
ticipated in hearings held by Chief
Judge Jonathan Lippman’s Task Force
to Expand Access to Civil Legal Ser-
vices. We have heard testimony about
the importance of civil legal services
from providers, government officials
and other stakeholders, as well as
directly from clients. These hearings
have demonstrated that timely and
well-trained legal assistance can make
a difference.

As President, I have the privilege
of sitting on the panel with Judge
Lippman, and the most compelling
testimony comes from the recipients
of pro bono services — a woman with
AIDS, a victim of domestic violence,
a father about to lose his home — who
speak simply and eloquently about
their desperate circumstances, how
access to legal services changed their
lives and helped preserve their most

DaAvID P. MIRANDA can be reached at
dmiranda@nysba.org.
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PRESIDENT'S MESSAGE

basic human dignity. More than any-
thing else, it’s their stories that remind
us why we do what we do. Judge
Lippman should be commended for
his leadership; he’s used the strength
of his position to shine a light on this
important concern.

Necessary Resources

Our Association’s charitable branch,
the New York Bar Foundation, last
year presented more than $830,000 in
grants to law-related projects designed
to address the fundamental issues of
poverty, homelessness, lack of access
to civil legal services and the challeng-
es facing immigrants. Yet we must find
ways to engage a larger donor pool
and raise additional funds to support
statewide pro bono activities.

Working in partnership with the
New York Bar Foundation and its Pres-
ident, John Gross, we have created a
joint committee with members from
both the Foundation and the New York
State Bar Association to raise addi-
tional resources to support these ini-
tiatives. This committee, led by Hon.
Barry Kamins and Marion Hancock
Fish, will seek ways to attract funding
beyond that already allocated to pro
bono providers, to further our efforts
to bridge the justice gap in New York.

Statewide Center for Justice

Our Association is in a unique position
to do more to address this problem
head-on and make a real difference.
We have been working on fresh ways
to leverage new sources of funding,
utilize technology and expand the
number of pro bono volunteers from
our pool of 74,000 members, to assist
an even greater number of indigent
New Yorkers in gaining the access to
justice they desperately need — and
deserve.

We have led the call for an Albany-
based statewide Center for Justice
to focus on coordinating, enhancing
and enlarging the current statewide
pro bono network of providers and
resources. By providing easily acces-
sible technology and tools to reduce
some of the current obstructions that

prevent potential pro bono volun-
teers from contributing their time and
talents, we can increase the number
of volunteer opportunities, assist an
even greater number of indigent New
Yorkers, and significantly increase the
pool of pro bono volunteers across
the state.

A truly statewide effort will help
narrow the justice gap. Our Associa-
tion can take the lead by coordinating
our network of New York pro bono
providers, the Office of Court Admin-
istration, and private contributors, to
build a statewide database where pro
bono volunteers can access and sign
up for clinics and other pro bono vol-
unteer opportunities in their local com-
munities. Volunteers will also be able
to create a personal “pro bono profile,”
listing their areas of legal expertise,
their geographic preferences and the
times they are available. Ideally, such
a system would match a volunteer’s
profile with a potential pro bono cli-
ent’s needs.

In addition to helping create a state-
wide pro bono matching database, we
must also further enhance the pro bono
opportunities available to NYSBA
members. We are currently working
on partnering with the American Bar
Association in offering to potential
attorney volunteers an email-based
pro bono system. Utilizing a “limited
scope representation model,” indigent
New York clients will simply post their
legal questions on a site where volun-
teer attorneys can review the questions,
which would be posted and sorted
by specific practice areas. Volunteers
can then reply to the email question
with their legal advice and solutions.
This particular pro bono opportunity
centers on volunteer lawyers simply
answering questions — there is no actu-
al courtroom representation. This sys-
tem would also allow law students to
work with licensed attorney mentors
and to learn from real life issues and
fact patterns. This provides students
and mentors the chance to assist indi-
gent New Yorkers in a controlled envi-
ronment that can be easily accessed
anytime and from any location. This

6 | November/December 2015 | NYSBA Journal

flexibility allows pro bono volunteers
to work around their schedules and
connect from the comfort of their home
or office, making it easier for attorneys
to provide pro bono services.

Justice for All

As a profession, we must continue
to find ways to provide access to jus-
tice to the thousands of indigent New
Yorkers who lack meaningful access
because they do not have legal repre-
sentation. Our Association must find
new ways to facilitate the connection
between attorneys and those in need.
If you are not doing so already, please
consider donating your time as a pro
bono volunteer. You can access a list
of current New York pro bono pro-
viders and initiatives by going to our
Pro Bono page, www.nysba.org/pro-
bono. If you prefer to assist our efforts
by contributing funds, please contact
our New York Bar Foundation, www.
tnybf.org, to make your tax-deductible
financial contribution.

Attorneys are held to a higher stan-
dard, and that is how it should be. Pro
bono service is good for our commu-
nity, good for lawyers, and good for
our bar association. When justice is
served for the poorest among us, we
are all served for the better. |

-

Follow NYSBA
on Twitter

Stay up-to-date on the latest
news from the Association
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NYSBACLE

Tentative Schedule of Fall Programs (susject to Cange)

The New York State Bar Association Has Been Certified by the New York State Continuing Legal
Education Board as an Accredited Provider of Continuing Legal Education in the State of New York.

Business Organizations: Tax and Legal Aspects
Compared

(9:00 a.m. — 1:10 p.m.; live & webcast)
November 4 Albany

New York Appellate Courts: The Insiders’ View

Albany (9:00 a.m. — 1:00 p.m.)
Long Island (9:00 a.m. — 1:00 p.m.)
Westchester (9:00 a.m. — 1:00 p.m.)
Rochester (1:00 p.m. - 5:00 p.m.)
New York City (9:00 a.m. — 1:00 p.m.)

November 4
November 6
November 10
December 3
December 8

Basics of Elder Law Practice

Westchester

Long Island

New York City; Rochester
Albany

November 5
November 19
December 1
December 8

Fire Law 2015

(9:00 a.m. — 1:10 p.m.; live & webcast)

November 6 New York City

Attorney Escrow Accounts: What You Need to Know in
New York

November 6
November 13

Syracuse (9:00 a.m. - 1:00 p.m.)
New York City (1:00 p.m.-5:00 p.m.;
live & webcast)

December 9 Albany (9:00 a.m. — 1:00 p.m.)

Overcoming Obstacles to Develop Real Estate
(9:00 a.m. - 1:00 p.m.)

November 9 Albany

November 16 New York City (live & webcast)

Introduction to Estate Planning

November 10
November 19
December 3
December 4
December 8

Rochester

Westchester

Syracuse

Albany

New York City (live & webcast)

Henry Miller
November 10
December 10

New York City
Albany (live & webcast)

or for more information call toll free 1-800-582-2452

In Albany and surrounding areas dial (518) 463-3724 e Or fax your request to (518) 487-5618
www.nysba.org/CLE (Note: As a NYSBA member, you'll receive a substantial discount)

Securities Arbitration 2015
(live & webcast)

November 12 New York City

Risk Management 2015
(9:00 a.m. — 1:00 p.m.)
November 13 New York City (live & webcast)

So Custody Is an Issue: What Do We Do Now?
November 13 Westchester

November 20 Albany

December 4 New York City (live & webcast)

13th Annual Sophisticated Trusts and Estates Institute
November 16 New York City

Special Education Law Update 2015

November 17 Albany

November 18 Buffalo; Long Island

December 9 New York City (live & webcast)

Representing the Start-Up Venture 2015
(two-day program; live & webcast)
November 17-18  New York City

Marketing Your Practice: A Conference for Small
Practitioners on Ethics, Best Practices and Tips to Grow
Your Firm

(live & webcast)

November 19 New York City

Update 2015
(live & webcast)

November 20 New York City

Bridging the Gap
(two-day program)
December 2-3 New York City (live program)
Albany; Buffalo (video conference

from NYC)

Advanced Real Estate Topics
(live & webcast)

December 7 New York City

Aid in Dying: Assisted Suicide and What Practitioners
Need to Know
(live & webcast)

December 16 New York City

P
1i1i1

NYSBA

1t Does not qualify as a basic level course and, therefore, cannot be used by newly admitted attorneys for New York MCLE credit.
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The Patent Battle

That Created
Hollywood

By David Krell



overned by glamour, Hollywood engineers illu-
Gsion, distraction, and escape through films and

television programs; it’s been called a dream fac-
tory, and rightfully so.

But Hollywood’s richness as a source for entertain-
ment belies its delicate balance upon an intricate fulcrum
of intellectual property, which, in Hollywood’s embryon-
ic phase, offered a tale rivaling cliffhangers for suspense,
action, and dramatic import.

Hollywood: Born in New Jersey
It began in northern New Jersey, where Thomas Edison
set the foundation of America’s film industry with his
inventions like the kinetoscope. It continued in court-
rooms where Edison waged battles to protect his patents.
It ended in Hollywood, after movie producers fled the
grasp of Edison’s patent rights in a cross-country exodus.
Edison, as every schoolkid knows, conceived the light
bulb. This is partially a myth, though — Edison improved
upon previous versions of an electric light bulb to create
a long-lasting model that became the standard. Edison’s
societal contributions stagger the imagination: What
would the world be like without his versions of the
phonograph, the fluoroscope for X-rays, and the electric
generator?

Edison v. Lubin

However, Edison’s motion picture camera, though revo-
lutionary, didn’t trigger his appreciation for the possibili-
ties of the relatively new medium of film. A 1931 obituary
in The New York Times recalled, “Open-minded as he often
was, he could not be argued into believing that [film] had
any future. For a long time he opposed the idea of project-

ing pictures on the screen. He thought that it would ruin
the nickel-in-the-slot peepshow business.”!

When opportunities emerged for the nascent film
industry at the turn of the 20th century, though, Edison
guarded his intellectual property rights fiercely. In Edison
v. Lubin,2 a Third Circuit case on appeal from the Circuit
Court for the Eastern District of Pennsylvania, the leg-
endary inventor invoked copyright protection for a cel-
luloid film, described by the court as “300 feet long, 4,500
pictures, each of which was a shade different from its
predecessor and successor, and all of which collectively
represented at different points Kaiser Wilhelm’s yacht
Meteor while being christened and launched.”3

Somehow, about one third of the film became sepa-
rated; Sigmund Lubin, unknowing of the film’s copyright
status, “photographed [it] on a sensitized celluloid film”
and “reproduced a positive on a celluloid sheet.”4 In turn,
Lubin sold “his” film of the yacht launch to film exhibi-
tors.5 Edison’s brief to the Circuit Court noted the film,
which included President Roosevelt and Prince Henry,
required a marriage of art and science to be effective:

In order to take a good photograph of this scene it was
necessary to use great artistic skill in placing the cam-
era, having due regard to the time of day, the amount
of light, and the lights and shades of the yacht and
figures, and also as to the time of exposures. Consid-
eration also had to be given to the fact that as the yacht
was launched it moved away from the camera.6

Further, he noted, the “genius of Thomas Edison”” was
responsible for the “art of reproducing actual motion”8 as
“the first one to grasp the possibilities of the art and to
devise the mechanism by which photographs such as
these could be taken and reproduced at will.”? Previous
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attempts were faint, by comparison. Edison’s argument
for copyright protection in the yacht film failed, however.
It was a different story in the Third Circuit, which
targeted the lower court’s analysis of the 1870 United
States Copyright Actl0 that allows exclusive copyright
protection for “any citizen of the United States . . . who
shall be .. . the author proprietor of any . . . photograph or
negative thereof.”11 The court used strict interpretation of
the statute, ruling that it did not apply to “an aggregation
of photographs . . . to acquire the monopoly it confers, it
is requisite that every photograph, no matter how or for
what purpose it may be conjoined with others, shall be
separately registered, and that the prescribed notice of
copyright shall be inserted upon each of them.”12
Here, Edison prevailed. The Third Circuit ruled first

that Lubin’s “reproduction was a photograph,”13 and
thus covered by the Copyright Act. It then reasoned that
the statute’s construction rests on a foundation of artistic
progress, hence the reason for the statute in the first place:
“The Congress shall have power . . . To promote the Prog-
ress of Science and useful Arts, by securing for limited
times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.”14 Under this
constitutional paradigm, the court stated,

It must have recognized there would be change and

advance in making photographs, just as there has

been in making books, printing chromos, and other

subjects of copyright protection. While such advance

has resulted in a different type of photograph, yet it

is none the less a photograph — a picture produced by

photographic process.1>

More Patent Battles
Edison fought competitors in the laboratories and the
courts, but no foe matched American Mutoscope — also
known as Biograph. In 1902, the Second Circuit Court of
Appeals analyzed a challenge to a lower court decision
validating Edison’s patent for a kinetographic camera
and judging American Mutoscope to be an infringer.16
Edison, the court noted, broke new ground regarding
photographic instruments: “His apparatus is capable of
using a single sensitized and flexible film of great length
with a single-lens camera, and of producing an indefinite
number of negatives on such a film with a rapidity there-
tofore unknown.”17

It was not enough; the court traced film’s evolution
“from plates to flexible paper film, and from paper film to
celluloid film, which was capable of producing negatives
suitable for reproduction in exhibiting machines. No new
principle was to be discovered, or essentially new form of
machine invented, in order to make the improved photo-
graphic material available for that purpose.”18

Edison’s invention, while an improvement upon pre-
vious cameras, did not meet the court’s test for sus-
tainability of the patent. “Undoubtedly Mr. Edison, by
utilizing this film and perfecting the first apparatus for
using it, met all the conditions necessary for commercial
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success,” ruled the Second Circuit court. “This, however,
did not entitle him, under the patent laws, to a monopoly
of all camera apparatus capable of utilizing the film. Nor
did it entitle him to a monopoly of all apparatus employ-
ing a single camera.”19

American Mutoscope & Biograph Co. v. Edison
Manufacturing Co.

In 1905, American Mutoscope and Edison did battle in
the Circuit Court of the District of New Jersey concerning
depictions of a romantic scene.?0 Seeking a preliminary
injunction against Edison to prevent alleged infringe-
ment, American Mutoscope argued that it had copyright
protection in the “photograph” of the scene “largely at
Grant’s Tomb on Riverside Drive in New York City.”2!
American Mutoscope’s story involves a French man
advertising for a wife with the hopes of meeting her at
Grant’s Tomb. When multiple women arrive, a chase
ensues “across the country.”22

American Mutoscope’s position revolved around the
uniqueness of its product, requiring “skilled artists to
prepare the apparatus for taking the photographs, and for
the manipulation of such apparatus skilled pantominists
were drilled for the performance of the action portrayed,
who were rehearsed in their parts.”23 Additionally, Amer-
ican Mutoscope noted the editing process necessary “to
produce most perfectly the illusion sought to be made.”2*
Edison’s reproduction and sale of the film, therefore,
amounted to infringement.

The district court emphasized the Lubin case, in which
Edison successfully argued for copyright protection. “The
camera in that case occupied but one position, though it
was placed on a pivot on which it could be moved so as
to keep the vessel, as it left its stays and moved into the
water, within the field of the camera’s lenses,” observed
the court.?5

Extending its analysis to the present case, the court
took an expansive view of copyright:

I am unable to see why, if a series of pictures of a
moving object taken by a pivoted camera may be
copyrighted as a photograph, a series of pictures tell-
ing a single story like that of the complainant in this
case, even though the camera be placed at different
points, may not also be copyrighted as a photograph.
Though taken at different points, the pictures express
the author’s ideas and conceptions embodied in the
one story.26

Despite the same setting and the basic story of women
chasing a man, Edison’s version did not satisfy the court’s
test for infringement. The court highlighted Edison’s
photographer, who said, “My photograph is not a copy,
but an original. It carries out my own idea or conception
of how the characters, especially the French nobleman,
should appear as to costume, expression, figure, bear-
ing, posing, gestures, postures, and action.”?” Hence, the
court denied a preliminary injunction.



Joining Forces

On December 21, 1908, Edison joined forces with other
film titans to consolidate film production into a singu-
lar entity — Motion Picture Patents Company, compris-
ing Edison, Biograph, Vitagraph, Essanay, Selig, Lubin,
Kalem, Pathé, Méliés, and Gaumont.?8 Once foes, Edison
and Biograph (American Mutoscope) conspired to create
a trust that would control entertainment.

With most of the film industry patents under its aegis,
the trust exercised its power by edging out producers and
theater owners who refused to cut deals. William Ham-
merstein suffered the trust’s wrath after announcing his
intention to show a film of the Nelson-Wolgast fight at
New York City’s Victoria Theatre. The lightweight cham-
pionship bout had lasted 40 rounds, earning the distinc-
tion as the most brutal example of professional pugilism.
The film, however, was not put out by the MPPC, and
MPPC did not allow use of the projectors it licensed
to theater owners to show films it did not control. The
MPPC had warned, “Licensed exhibitors are permitted to
use only films licensed by the company.”2?

So, Hammerstein bought a non-trust machine to dis-
play films.30

While the MPPC’s enforcement was seen as a strong-
arm maneuver, the trust received praise from the Hartford
Courant about its impact on filmed entertainment: “It is
its purpose to see that none of the exchanges holding its
licenses receives a single picture which will cause any-
body to blush, even if the houses are so dark during mov-
ing picture shows that blushes are not visible, provided
people do blush in the dark, which is quite a question.”3!

The MPPC’s luck began to run out, however, when
the United States government launched an antitrust
lawsuit in the Eastern District of Pennsylvania. The gov-
ernment’s petition declared, “Defendants through the
Patents Company were enabled to and did determine
whether new motion picture theaters should or should
not be opened, or whether old ones should be closed,
although defendants had no proprietary interest in such
theaters. This power they have exercised and continue to
exercise arbitrarily and unreasonably through the Patents
Company.”32 Additionally, the government alleged that
the MPPC controlled “from 70 to 80 percent of the film
business, furnishing approximately 7,000 exhibitors.”33

Beyond business tactics, the MPPC allegedly used
the law “to harass and oppress all persons engaged in
the motion picture business who have not obeyed its
mandates.”3* MPPC member Philip Scheck, one-half of
a partnership owning six theaters in Baltimore — includ-
ing the Hippodrome, which reopened in 20043 — argued
that non-MPPC members were at fault rather than the
trust. “The most of these independent companies have
to infringe on the patents to make a motion-picture film,
so they themselves are violating the law. If there is a
moving-picture trust, it is a lawful and a square-and-
above-board one.”36

“It is not like the Standard Oil or the Coal Trust,”
stated Scheck, upon the government’s lawsuit. “They
have a monopoly of things of nature that should be free
for all. But motion pictures were invented. Why were the
patent laws passed except to grant a limited monopoly to
the man who invents things worth while?”37

The District Court for the Eastern District of Pennsyl-
vania thought otherwise, ruling on the antitrust case on
October 1, 1915, with a preamble that could easily have
come from Charles Dickens’s Bleak House, where a morass
of litigation confounds the parties involved in a testator’s
multiple wills. “The record is of such bulk, and the dis-
cussion has taken such a wide range, and has with such
thoroughness dealt with all possible phases of the case,
that to even outline, with anything like adequacy, all the
considerations involved in its decision, would extend an
opinion beyond manageable limits.”38

Edison et al. ran a formidable operation, forcing the-
ater owners and film exhibitors to purchase films autho-
rized by the MPPC and forbidding use of non-MPPC
films. The court homed in on the implications of this
stonewall method, allowing that the MPPC had legal jus-
tification if it conducted business with “any real relation
to the assertion and protection of these patented rights,
and this had been the end proposed.”3?

Instead, the court found that the MPPC sought to
monopolize the trade in all the accessories of the
motion picture art so far as they are articles of com-
merce. A further end proposed, and which has largely
been achieved, is the domination of the motion picture
business itself, and it requires no prophetic vision to
foresee that the ultimate result would be that no play
would be written, or dramatically enacted, except by
authors and artists favored by the defendant.40

Another loss for the MPPC occurred in 1917, when
the United States Supreme Court decided Motion Picture
Patents Co. v. Universal Film Manufacturing Co. Et Al,
a case concerning the restriction mandating that only
authorized MPPC films can be projected on MPPC’s
patented machines. The Supreme Court rejected MPPC’s
monopolistic actions, stating,

This decision proceeds upon the argument that, since
the patentee may withhold his patent altogether from
public use, he must logically and necessarily be per-
mitted to impose any conditions which he chooses
upon any use which he may allow of it. The defect in
this thinking springs from the substituting of inference
and argument for the language of the statute, and from
failure to distinguish between the rights which are
given to the inventor by the patent law, and which he
may assert against all the world through an infringe-
ment proceeding and rights which he may create for
himself by private contract, which, however, are sub-
ject to the rules of general as distinguished from those
of the patent law.4!

Further, the Court said, “Such a restriction is invalid
because such a film is obviously not any part of the inven-
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tion of the patent in suit; because it is an attempt, without
statutory warrant, to continue the patent monopoly in
this particular character of film after it has expired, and
because to enforce it would be to create a monopoly in
the manufacture and use of moving picture films, wholly
outside of the patent in suit and of the patent law as we
have interpreted it.”42
Justice Oliver Wendell Holmes, joined by Justices

McKenna and Van Devanter, dissented, opining that a
patent owner gained rights beyond those connected to
the patent.

I suppose that a patentee has no less property in his

patented machine than any other owner, and that, in

addition to keeping the machine to himself, the patent

gives him the further right to forbid the rest of the

world from making others like it. In short, for what-

ever motive, he may keep his device wholly out of use.

So much being undisputed, I cannot understand why

he may not keep it out of use unless the licensee, or, for

the matter of that, the buyer, will use some unpatented

thing in connection with it. Generally speaking the

measure of a condition is the consequence of a breach,

and if that consequence is one that the owner may

impose unconditionally, he may impose it condition-

ally upon a certain event.43

Holmes's logic, in essence, gives the owner of a patent

the ungovernable right to authorize that a licensee only
use the invention with products falling under its owner-
ship, control, or benefit. For example, a beer tap patent
owner with a financial stake in a beer company could
restrict bars from dispensing any beers other than those
owned by its beer company.

Go West

Legend dictates that independent producers fled the east-
ern seaboard to escape the clutches of the MPPC’s patent
enforcement. After traversing the United States, early
20th century filmmakers settled in southern California.
Hence, it became the de facto headquarters for the film
industry. Weather problems that hampered producers
back east disappeared into the sunshine.

Even the MPPC saw the climate benefits of this new
geographical paradigm. No longer would filmmakers
be subject to the vagaries of the weather on the Eastern
seaboard. A 1911 article in the Los Angeles Times show-
cased southern California as a location for filmmakers,
endorsed by D.W. Griffith and R.H. Hammer - officials
of the American Biograph Company, an MPPC member.
Griffith and Hammer lauded the weather, a prime attrac-
tion for shooting films, no matter the time of year. “Our
productions will be of the very highest possible order,
since we have discovered that people who patronize the
moving-picture shows want something of the ideal, of the
poetical: something with bright outdoor life where every
flower and every tree stands for the best in art.”44

Edison’s journey to consolidate power into gover-
nance belonging to a few film companies seemed endless.
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With an unbreakable grasp, Edison and his partners could
have set dictated standards of content, in addition to the
dictates regarding its patented equipment. At its founda-
tion, the Motion Picture Patents Company represented a
plan based in fiscal strength rather than artistic integrity.
Indeed, when the MPPC acted like a vise squeezing inde-
pendent producers and theater owners, it underlined the
financial realities behind the film titles on the marquees.
Show business is, after all, a business. And there’s no

business like it. [ |
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Successfully Navigating the Ashford/Kudisch World

Introduction

When is it a judge’s province to evalu-
ate the credibility of sworn testimony?
More than 100 years ago, the Court of
Appeals held it was permissible only
when “science and common knowl-
edge may be invoked for the purpos-
es of demonstrating that a particular
statement in regard to some particular
[event] must be absolutely false.”!

In that same opinion, the Court
went on to hold that in all other cases,
even where a witness’s “testimony
upon the second trial is directly con-
trary to his testimony on the first trial
. . . the changes and contradictions in
the plaintiff’s testimony, the motives
for the same and the truth of the last
version is a matter for the consider-
ation of the jury.”2

Despite this clear mandate, past
columns have discussed recent deci-
sions where appellate courts, ruling
as a matter of law, have held both
that deposition corrections submitted
in conformity with the requirements of
CPLR 3116(a) “could not properly be
considered” where the witness “failed
to offer an adequate reason for materi-
ally altering the substance of his depo-
sition testimony,”3 and that an affida-
vit contradicting deposition testimony
“appear[s] to raise feigned issues of
fact to avoid the consequences of [the
prior] testimony and, thus, w[as] insuf-
ficient to defeat summary judgment.”*

So how can practitioners avoid, or
at least reduce the likelihood of, pre-

clusion of subsequent, truthful testi-
mony, concededly in conflict with a
witness’s prior testimony?>

Offer an “Adequate Reason”

to Explain the Prior Erroneous
Deposition Testimony
Notwithstanding the fact that almost
every witness I have ever produced
for deposition has been nervous, and
many, if not most, have made mistakes
in their testimony because they were
nervous, post-Ashford (at least in the
Second Department) it would repre-
sent the triumph of hope over experi-
ence to offer as the reason for a change
in testimony, without more, that the
witness was “nervous.”

If the decision is made (and it
should be a conscious decision) to wait
for the errata sheet in order to correct
the witness’s testimony, it is critical to
sit down with the witness and review
proposed changes, and the reasons for
the changes, where substantive chang-
es to testimony are being offered. In
light of Ashford, some attorneys have
suggested offering a laundry list of
boilerplate excuses for the reason for
the change in testimony (akin to the
general negligence paragraph in a bill
of particulars). I do not recommend
this course for two reasons: first, it
does not (in my opinion) comply with
the requirement that “a statement of
the reasons [be] given by the witness
for making them”;¢ and second, a
court is likely to find that the blunder-

buss nature of the response constitutes
a waiver.

Instead, I suggest the attorney
engage in a conversation with the wit-
ness to ascertain the reason or reasons
for the witness’s mistaken answer and,
I think of equal importance, the reason
the witness now recalls the correct
answer. This is one of those rare situ-
ations when “more is more,” not “less
is more.”

For example, where the witness has
mistakenly testified to a fact, and in
reviewing with the attorney simply
says “I was nervous” when asked why
the mistake was made, further prob-
ing will likely reveal that because the
witness was nervous, she mistakenly
thought the question and answer at
issue was a follow-up on the pre-
ceding question and answer, whereas,
in fact, the focus of the questioning
had changed. The witness will likely
explain that when reading the preced-
ing question and answer during her
review of the transcript she realized
she had mistakenly thought the next
question flowed from the preceding
one when, in fact, it did not, and there-
fore misunderstood the question. This
is the type of question and answer that
occurs at trials throughout the state
every day where a witness, either on
direct or cross-examination, is asked
to explain a prior inconsistent answer
given under oath.

However, it may not be neces-
sary to wait for the deposition errata

NYSBA Journal | November/December 2015 | 15


http://digital.nysba.org/nysba/nov-dec_2015_nysba_journal/TrackLink.action?pageName=15&exitLink=mailto%3Adavid%40newyorkpractice.org

sheet to offer corrected testimony and
the reason for the change that must
accompany the excuse. The starting
point begins at the deposition, while
the record is still open. The attorney
defending the deposition is presum-
ably well-acquainted with the claims
and defenses in the lawsuit, has thor-
oughly prepped the witness for the
deposition (including conducting a
mock examination of the critical areas
of inquiry), and knows in advance
what the sum and substance of the wit-
ness’s testimony will be.

When the testimony of the witness
veers from what is expected during the

The risks of
attempting a
correction during the
deposition are real.

course of the deposition, the defend-
ing attorney must, first and foremost,
actually be listening carefully to both
the questions and answers so that the
departure from expected testimony is
immediately apparent. This sounds
too basic to require mention, but any
seasoned practitioner will tell you it is
often not the case.

Assuming the defending attor-
ney has immediately recognized the
problem, the first question is whether
something needs to be done at the
deposition. If the subject matter is col-
lateral or background in nature, it may
be wise to await the errata sheet, since
acting at the deposition is not without
risk. If, however, the matter is critical
to the claims or defenses in the case, it
may be wise to attempt to correct the
mistaken testimony at the deposition.

The risks of attempting a correc-
tion during the deposition are real.
For example, assume the witness has
mistakenly testified on a critical issue
— that the traffic light at an intersec-
tion was red when, in fact (and as the
witness has been telling you for the
past two years), the light was green.
It is bad enough to have that mistaken
testimony in the record. How much

worse is it if the defending attorney,
seeking to correct the testimony, inter-
jects and asks “Ma’am, are you saying
that the light was red?” Whereupon
the witness (no doubt because she is
nervous) answers “yes.”

Interjecting during the question-
ing attorney’s examination would, of
course, run afoul of CPLR 3113(c),
since at trial one counsel is not permit-
ted to interrupt the questioning of a
witness by the other counsel, unless
permission is given by the court to voir
dire the witness on a particular issue:

(c) Examination and cross-exam-

ination. Examination and cross-

examination of deponents shall
proceed as permitted in the trial

of actions in open court, except that

a non-party deponent’s counsel may

participate in the deposition and make

objections on behalf of his or her client

in the same manner as counsel for a

party. When the deposition of a

party is taken at the instance of an

adverse party, the deponent may

be cross-examined by his or her

own attorney. Cross-examination

need not be limited to the subject
matter of the examination in chief

(emphasis added).

Interjecting may also run afoul of
Uniform Deposition Rule 221.3 if it is
considered “communicating” with the
witness during the deposition:

§ 221.3 Communication with the

deponent

An attorney shall not interrupt

the deposition for the purpose of

communicating with the deponent
unless all parties consent or the
communication is made for the
purpose of determining wheth-

er the question should not be

answered on the grounds set forth

in section 221.2 of these rules and,

in such event, the reason for the

communication shall be stated for

the record succinctly and clearly.

Nonetheless, attorneys at deposi-
tions not infrequently interject to
ask “clarifying” questions. However,
attempting to “clarify” a mistaken
answer on a critical issue in a case will
likely be construed as something more
than mere clarification.
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CPLR 3113(c) does permit the
defending attorney to cross-examine
his or her own witness, in turn, after
the questioning by the other attorney
or attorneys has been completed. The
danger in waiting until the end of the
deposition to correct the record is that
the witness’s mistaken answer will
have been incorporated into numerous
follow up questions, and the witness,
not wanting to appear foolish, may feel
locked-in to the answer even when the
witness realizes it is incorrect. And let’s
not forget the danger of the attorney
representing the witness eliciting the
same mistaken answer.

The Rules of Professional Conduct
(RPC) may provide a basis for both
conferring with the witness during the
deposition (otherwise generally pro-
hibited by Rule 221.3 unless consent
is obtained or the communication is
for one of the purposes specifically
permitted by Rule 221.2) and eliciting
a contemporaneous corrected answer
shortly after the mistaken one.

According to RPC 3.3(a)(1)-(3):

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or

law to a tribunal or fail to correct a

false statement of material fact or

law previously made to the tribu-
nal by the lawyer;

(2) fail to disclose to the tribunal

controlling legal authority known

to the lawyer to be directly adverse

to the position of the client and not

disclosed by opposing counsel; or

(3) offer or use evidence that the

lawyer knows to be false. If a

lawyer, the lawyer’s client, or a

witness called by the lawyer has

offered material evidence and the
lawyer comes to know of its falsity,
the lawyer shall take reasonable
remedial measures, including, if
necessary, disclosure to the tribu-
nal. A lawyer may refuse to offer
evidence, other than the testimony

of a defendant in a criminal matter,

that the lawyer reasonably believes

is false.

The New York County Lawyers’
Association’s Committee on Profes-
sional Ethics, in Formal Opinion No.
741, addressed the obligation of an



attorney who learns that a client or
witness called by the lawyer has testi-
fied falsely.” Opinion No. 741 should
be read carefully, in its entirety, and
repeatedly by any attorney seeking to
cite it as justification for interrupting
a deposition, unilaterally communicat-
ing with the witness being questioned,
and then questioning the witness on
the record in order to correct the mis-
taken prior answer.

The opinion makes clear that it
applies to deposition testimony, that
the attorney’s obligation is triggered
when the attorney “knows” the tes-
timony to be false, and that it does
not matter whether the witness’s false
testimony is intentional or the result
of a mistake. Once the obligation to
act is triggered, the attorney “must
remonstrate with the client in an effort
to correct known false testimony.”
Remonstrating includes exploring
“whether the client may be mistakenly
or intentionally offering false testimo-
ny.” Opinion No. 741 continues: “If the
client might be mistaken, the attorney
should refresh the client’s recollection,
or demonstrate to the client that his
testimony is not correct.”

Opinion No. 741 does not discuss
the situation where a witness’s mistak-
en testimony is unhelpful to the wit-
ness’s case, and it is fair to intuit that
the opinion is focused on situations
where a witness intentionally testifies
falsely, and with the intention of bol-
stering his or her claims or defenses.
However, there is nothing in the opin-
ion to suggest it does not apply to
the situation where the witness'’s testi-
mony is mistaken, not knowingly false,
and is unhelpful to the witness’s case.

Clearly, opportunities for abuse are
rife. However, this should not preclude
its proper use in an appropriate situa-
tion.

Include an Explanation for the
Change in Testimony to Avoid

the Affidavit Being Labeled
“Feigned” or “Tailored”

If a witness who has mistakenly testi-
fied to a fact in her deposition fur-
nishes an affidavit in connection with a
motion that contradicts her deposition

testimony, the proffered affidavit may
be deemed “feigned” or “tailored” and
therefore be precluded under Kudisch.

My suggestion is to take care to
acknowledge, in the affidavit, that
a different answer was given at the
deposition, and then offer the equiva-
lent of the errata sheet corrections sug-
gested above. Again, this is the type
of question and answer that would
occur at trial where a witness, either on
direct or cross-examination, is asked
to explain a prior inconsistent answer
given under oath.

Conclusion

The work we litigators do is hard
and seems to be growing harder with
each passing year, and the issues high-
lighted by Ashford and Kudisch are
good examples of this fact. If you

MEMBER BENEFIT

are confronted with an Ashford/Kudisch
dilemma, navigate carefully, but confi-
dently, and trust that you will not go
wrong by doing right.

I hope everyone has a wonderful
holiday season, coupled with the oppor-
tunity for a well-deserved break from
the day-to-day rigors of practice. M

1. Walters v. Syracuse R. T. R. Co., 16 Bedell 50, 53
(1904).

2. Id.

3. Ashford v. Tannenhauser, 108 A.D.3d 735 (2d
Dep’t 2013).

4. Kudisch v. Grumpy Jack’s, Inc., 112 A.D.3d 788
(2d Dep’t 2013).

5. And these suggestions are offered only to aid
in the acceptance of truthful testimony.

6. CPLR 3116(a).

7. http://www.nycla.org/siteFiles /Publications
/Publications1340_0.pdf.
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Eight “Chiefs

Preface

In 2011, retired U.S. Supreme Court Justice John Paul
Stevens published a memoir titled Five Chiefs, in which
he described his half century in the law — as a law clerk,
practicing lawyer, and Associate Justice of the Court, its
third longest serving member. As the title indicates, the
book’s theme focuses on life at the Court under each of
“his” Chief Justices, from Fred Vinson to Earl Warren to
Warren Burger to William Rehnquist and, finally, to John
Roberts.

In April, the Historical Society of the New York Courts
hosted its annual gala at the New York Public Library on
Fifth Avenue. This year’s, titled “At the Helm,” honored
the three living Chief Judges of the N.Y. Court of Appeals
— Sol Wachtler, Judith Kaye and Jonathan Lippman — each
of whom I was privileged to serve in various capacities in
my 25 years at the Court.

The literary conceit of Justice Stevens’ book and the
recent Court of Appeals-Historical Society event (with
three Chiefs) got me thinking about “my” Chiefs. When
I thought about it, I was somewhat surprised to find that
in my career I had crossed paths with an unbroken string
of eight Chiefs from 1959 to present. Of course, some of
these relationships were fleeting or enhanced by hearsay,
but others were more intensely personal and interactive,
especially after I became Clerk in 1975 and took my seat
on the Court in 1987.
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My survey spans more than half a century — 56 years
of New York State Court of Appeals history. Since the
Court, qua its constitutional origination as such in 1849, is
relatively young, my scan covers more than one-third of
its history. (If I looked in a mirror, my imagination might
conjure up a vision of a Dorian Gray-like figure.)

Marcus G. Christ

My memories start with a unifying value and principle,
inculcated in me by an early mentor, Hon. Marcus G.
Christ. My second job after graduation and admittance
to the Bar was as law clerk to this extraordinary appel-
late judge at the Second Department courthouse in
Brooklyn Heights. One lesson, among many, that Judge
Christ confided in me was the awe he felt for the Office
of Chief Judge, tying this to his very first meeting with
one “Chief” — none other than Benjamin Nathan Cardozo.
After his introduction to Judge Cardozo at a Bar Associa-

Hon. JosepH W. BELLACOSA is a retired judge of the N.Y. Court of Appeals.

Thank you to Mike Spain, Associate Editor of the Albany Times Union,
and Julianne Claydon, Law Librarian at the N.Y. Court of Appeals, for their
help gathering photos.

Left to right: Court Clerk Joe Bellacosa, Chief Judge Charles
Breitel and State Supreme Court Justice Lyman Smith. Photo
courtesy of Joseph Bellacosa.



tion function, shortly after graduating from Harvard Law
School, the Office of the Chief Judge and the occupant
of the Court’s center chair projected, for him, an “aura”
of exceptionalism, setting each Chief Judge apart. I have
dubbed this the “Cardozo-effect.”

Judge Christ told me that this aura touched every
Chief Judge he knew in his 60-year career in the law. That
perception — and, yes, sentiment — has stayed with me as
a sort of bequest throughout my own career.

I have met eight and worked closely with five occu-
pants of the Court’s center chair, and the Cardozo-effect
has persisted, even under intimate working circum-
stances where I got to observe the humanity, personality
differences, and even quirks of each Chief.

Another handoff from Judge Christ was his introduc-
ing me to one of Chief Judge Cardozo’s most eloquent
speeches: “Values: The Choice of Tycho Brahe,” his com-
mencement address to the Jewish Institute of Religion on
May 24, 1931, available in the Selected Writings of Benjamin
Nathan Cardozo.! The beauty of the story it tells and les-
son it imparts cannot be justly summarized, so I highly
recommend reading it in full.

Thus, I set the stage for the snapshots that follow — my
personal “Chief” sightings and encounters over a five-
decade professional career.2

Albert Conway (1955-1959)

Back in January 1959, I was a student at St. John’s Law
School, which was located on Schermerhorn Street in
downtown Brooklyn. Chief Judge Conway’s residential
chambers were nearby at the Appellate Division Court-
house, at 45 Monroe Place (a workplace venue I eventu-
ally occupied as Judge Christ’s law clerk). During the
Court’s in-chambers sessions, when he was not at Court
of Appeals Hall in Albany, Chief Judge Conway often
walked the downtown Brooklyn Heights streets near his
brownstone home and the Supreme Court Building, off
Court Street. His lunchtime strolls often took him to the
Brooklyn Club to visit with friends, like then-St. John's
Law School Dean Harold F. McNiece, another of my
mentors. Thus, one day, as I was passing by, I saw Dean
McNiece walking with the Chief. Dean McNiece intro-
duced me to Judge Conway, and, as a first-year law stu-
dent, I was thoroughly awed, much as Judge Christ would
later describe his first meeting with Chief Judge Cardozo.

Judge Conway was a figure right out of Central Cast-
ing — tall and erect, with an elegant demeanor. He wore
what I later learned was his customary attire of formal
striped pants, dark grey suit jacket, rimless glasses and
fedora, which he wore cocked ever so slightly. In the few
additional times that I chanced upon him thereafter, I
looked upon him from a respectable distance.

In later years, I came to know more about Chief Judge
Conway through one of my good friends, the late Profes-
sor David Siegel, who clerked for the judge in the late
1950s.

One of David’s anecdotes related to the fact that
Albert Conway had been Superintendent of Insurance
under Governor Lehman, an experience that, in David’s
view, informed his preliminary thinking in liability cases.
Thus, the law clerks were instructed to ascertain whether
the record disclosed insurance coverage as the Chief was
more realist than jurisprude. Apocryphal in whole or in
part, the instruction has a Siegel professorial charm and
lesson to it.

Another story comes from the late Governor Mario
Cuomo who clerked for Judge Adrian Burke while David
Siegel was clerking for Chief Judge Conway. Fabian
Palomino, also a clerk for Judge Burke, was known for
his absentmindedness (sadly, he too passed away within
this past year). One morning, Fabian had somehow
lingered too long in the Court library stacks, when the
doors were closed on what served also (and still does) as
the Court’s Conference Room. The confidential confer-
ences among the Judges started, and Fabian saw no way
to exit without being observed by them, so he settled in
with the books. Only later, after the conferences ended,
the news started circulating among the clerks that Fabian
had stumbled into the confidentiality of the conferences.
Mario and Fabian discussed the problem with David
Siegel, and they decided they had better tell their bosses.
Fortunately, both judges saw the humor and forthright-
ness in coughing up the backstory right away, so there
were no repercussions — except as a good in-house story.
Fabian laughed the heartiest, and all three never tired of
spinning their versions of it.

Charles S. Desmond (1960-1966)

I first met Chief Judge Desmond when he invited Hon.
Marcus G. Christ to be vouched-in as a Court of Appeals
Judge for a “covenant running with the land” appeal in
the mid-60s.3 The Court of Appeals was evenly split at
3-3 because of a recusal. A special constitutional autho-
rization allowed the Court itself to replace a judge for a
particular appeal. (This authority is still used from time
to time.)

The occasion was my first visit to Albany and the
Court of Appeals. It was also a professional thrill to assist
“my Judge” as his law clerk in the work-up of the appeal,
and it gave me the chance to meet Chief Judge Desmond.

My second meeting with Judge Desmond was in
1974, when I was a Professor at St. John’s Law School
and he was long-retired from the bench. I was retained
as co-appellate counsel in People v. Mackell.* (Thomas J.
Mackell, the former District Attorney of Queens County,
was lead defendant-appellant.) The third member of
the appellate team (actually the lead lawyer and trial
counsel) was my classmate, lifelong friend, and soon-
to-be Mayor Ed Koch’s Police Commissioner, Robert J.
McGuire. The three of us prepared a joint appellants-
defendants’ brief and won a reversal of the conviction
that had been obtained at trial before Judge John Mur-
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Starting at top left and moving clockwise: Court Clerk David Siegel and Chief Judge Albert Conway, photo courtesy of The Historical

Society of the Courts of the State of New York; Chief Judge Stanley Fuld standing on a desk, photo courtesy of The Historical Society
of the Courts of the State of New York; “Did it ever occur to you that we may both be making a mistake?” photo courtesy of Joseph
Bellacosa; The Court spittoons are still under the bench, photo by Lisa Bohannon; Chief Judge Adrian Burke, from the cover of his

memoir,

tagh by then-Special Prosecutor Maurice Nadjari. The
case served as the last straw in a troubled period of
“special prosecutorial” abuses in grand jury violations,
unfounded indictments and prejudicial press/media
leaks affecting criminal prosecutions. It contributed
significantly to Governor Hugh Carey’s ultimate deci-
sion to remove that special prosecutor. As the Second
Department stated in dismissing the indictment entirely:
“Although a certain number of errors must be expected
in a trial which lasts several weeks, there were transgres-
sions here of such quality and quantity as to severely
prejudice the defendants.”>

By the time the appeal reached the Court of Appeals,
however, I had been appointed Chief Clerk and Counsel
to the Court and, needless to say, had no involvement
with that final appeal. Indeed, then-Chief Judge Charles
D. Breitel explicitly directed me to “go take a walk” in a
nearby Albany park during oral argument.®

During my tenure as Chief Clerk, Judge Desmond
would also call me from time to time to ask for sets of
appeal briefs, particularly useful as teaching tools, for his
class at Cornell Law School.

I was still Clerk in 1982, when newly elected Governor
Mario Cuomo asked former Chief Judge Desmond to
perform the swearing-in at Cuomo’s first inauguration
ceremony. This awkward departure from standard pro-
tocol — usually that was a role for the sitting Chief Judge
— was explained as follows: Judge Desmond had been a
member of the Court of Appeals when Cuomo started his
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“Everything | Needed: Living and Working in New York,” Golden String Press, 2004.

career as law clerk to Judge Burke; Cuomo often adverted
to his formative experience under judicial models he
admired and respected, so he picked a judge from that
career-shaping era for the swearing-in place of honor.

Stanley H. Fuld (1967-1973)

In 1967, while I was still his clerk, the Hon. Marcus G.
Christ was again vouched-in for service as an Associate
Judge of the Court of Appeals, this time for the appeal in
People v. L. Judson Morhouse.” This significant appeal was
on the Court’s criminal docket and involved the Repub-
lican State Chairman who was very close to Governor
Nelson Rockefeller. Morhouse had been convicted in a
bribery scheme to secure a liquor license for the then-
fledgling New York Playboy Club.

As Judge Christ’s law clerk on the case, I got to meet
Chief Judge Stanley Fuld. Of course, while proud that
my judge had again been selected to fill in at the Court, I
felt I was getting the hang of this law clerking role at the
Court of Appeals.

A few years later in 1970, when the time came for me
to move on from my work with Judge Christ and begin
the first academic phase of my career, my PJ. recom-
mended me to Chief Judge Fuld for appointment as a
charter member of the newly formed Criminal Procedure
Law Advisory Committee to the Judicial Conference at
the Office of Court Administration. That appointment
brought me together with renowned experts in the crimi-
nal law field and ultimately led to my selection in 1974 as



Starting at top left and moving clockwise: Court Clerk Fabian Palomino after his release from the Court library stacks, photo courtesy of
Joseph Bellacosa; Chief Judge Charles Desmond, photo courtesy of the N.Y. Court of Appeals; Incoming Chief Judge Jonathan Lippman
and outgoing Chief Judge Judith Kaye, photo courtesy of the New York State Bar Association; Chief Judge Larry Cooke with his wife,
Alice, photo courtesy of The Historical Society of the Courts of the State of New York.

the McKinney’s Criminal Procedure Law Practice Com-
mentator, an adjunct job I performed for 10 years.

Some 15 years later, after I was appointed a member
of the Court, Chief Judge Wachtler invited former mem-
bers of the Court to a private “Welcome Back” dinner in
the courtroom with the then-present members. As the
evening was concluding and photographs were being
taken, Judge Wachtler invited Judge Fuld (Wachtler’s first
Chief when he joined the Court in 1974) to stand at the
lawyer-argument lectern, as though he were presenting
an appeal. Judge Fuld had expressed a desire at long last
to do so because he never did as a lawyer but served only
on the other side of the bench. Judge Fuld also climbed
on a desk at the rear of the courtroom and posed with
his arm raised at an angle, as though touching his own
portrait as Chief Judge, which hangs on the upper wall of
the courtroom. These two Chiefs, one with a robust sense
of humor and the other a dry deadpan type, turned the
second photograph into a symbol of a person touching
his own past and also connecting the historical threads of
institutional leadership and collegiality.

Charles D. Breitel (1974-1978)

When Chief Judge Breitel invited me to leave my academ-
ic cocoon as a Professor at St. John’s University School of
Law in 1974 to become Chief Clerk and Counsel to the
Court, I had doubts about whether this was a good idea,
as it required my family to move to Albany. The Chief
was very persuasive, and he encouraged me to talk to

friends. My part-time academic colleague, Mario Cuomo,
had just been invited to leave his law practice and adjunct
teaching post to join the newly elected Hugh Carey
administration as Secretary of State. So, Mario and I met
in my faculty office in December 1974 to mull over our
respective summonings. The result of our conversation
is evidenced by a precious hand note, in which Cuomo
posed a fanciful question as to whether we were both
making a mistake accepting new jobs in Albany. I read
the note, from Mario to Joe, dated December 21, 1974, just
12 years later, on January 5, 1987, on my appointment to
the Court. From the bench, before the six other judges
and by-then-Governor Mario Cuomo, I declared I had the
answer to his query: we obviously made no mistake in
going blindly to Albany in 1975 as he was Governor, and
I was the newest Judge of the Court.

My appointment as Chief Clerk began in January
1975 at an exciting time, as much of the day-to-day work
also brought fundamental changes in the appeals case
management systems. Chief Judge Breitel and the Court
wanted a transformation of both the Court’s philosophy
and methods of operation, and I was charged to bring
them about.

Equally fruitful to my professional maturity was
working on statewide judicial initiatives with the Judges
of the Court and leaders of the other branches of state
Government, like Governor Carey, Secretary of State
Cuomo, Assembly Speaker Stanley Fink and State Senate
Majority Leader Warren Anderson.
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From left to right: Governor Mario Cuomo, Chief Judge Sol Wachtler, Judge Judith Kaye, Judge Vito Titone and newly minted Judge
Joseph Bellacosa. The Governor sits on the bench with the Court when a new judge is sworn in. Photo courtesy of Joseph Bellacosa.

Chief Judge Breitel led the reform that brought about
centralized judicial administration and statewide funding
of the courts, under a first Chief Administrative Judge
(the renowned Richard J. Bartlett, who also passed away
this year). Judge Bartlett became the head of the Office
of Court Administration, officially re-dubbed the Uni-
fied Court System. As part of the trilogy of constitutional
reforms in that exciting era, the independent Commission
on Judicial Conduct replaced the unwieldy ad hoc Court
on the Judiciary.

The most important reform, however, from a personal
perspective, was the conversion to a state constitutional
appointive system for the judges of the Court of Appeals,
replacing the election system. Merit terminology and
debates aside, this was transformative and eventually
led me to think an otherwise unthinkable thought: the
opportunity to become a Judge of the Court. Amazingly,
it came to pass.

During my service under Chief Judge Breitel, one
crisis stands out for comment. Simply stated, the Chief
Judge determined on evidence that came to the Court’s
attention that judicial misconduct specifications had
to be lodged against one of the Court’s own members,
Judge Jacob D. Fuchsberg. For context, Judge Fuchsberg
had run against Judge Breitel for the chief judgeship in
1972 in a bitterly contested statewide campaign, when
the Court of Appeals was still an elective office. Remark-
ably, Jacob Fuchsberg had rebounded and secured one of
the last elected positions on the Court (he and Lawrence
Cooke arrived at the Court at the same time as I did, Janu-
ary 1975). The elections of the first half of the 1970s had
motivated Judge Breitel to press for the Commission of
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Judicial Nomination appointive system reform so no one
would ever have to go through that experience again, so
he stated.

Enough context and now back to the crisis. As Clerk,
I had to execute the notifications for the convening of
a Court on the Judiciary to hear the specified charges
against Judge Fuchsberg. In addition to coordinating
matters for the members of the Court on the Judiciary, I
had to deal with organization of the prosecution team,
led by former Federal Judge Harold “Ace” Tyler and his
then-assistants Rudolph Giuliani and Richard Parsons
of the Patterson Belknap firm. As the formal Clerk of
that Court, I had to deal with (along with my regular
day job at the Court of Appeals) all the lawyers and
judges from time to time, including Judge Fuchsberg’s
chief counsel, Herbert Wachtell. The Court on the Judi-
ciary made findings that resulted in a public censure,?
and Judge Fuchsberg remained on the bench until his
resignation in 1983.

I wish now to move to a positive, and delightful,
human interest story. On my arrival at my new Clerk’s
Office in 1975, I found a magnificent silver filigreed cup
(not unlike the America’s Cup) sitting on a table in a
corner of the office. On close inspection, I discovered
that it was the retirement gift given to Chief Judge Wil-
lard Bartlett (1914-1916) and it bore the signatures of
the members of his Court, including that of a successor
“Chief” Benjamin N. Cardozo. I asked Judge Breitel what
I should do with this valuable heirloom. As it happened,
a former law clerk of Judge Breitel, James W.B. Benkard,
was the grandson of Judge Bartlett. The “Chief’s” instruc-
tion was to call Jim Benkard about the former “Chief’s”



cup and return it to its rightful owners — to the enormous
surprise and delight of the Bartlett and Benkard families.

Lawrence H. Cooke (1979-1984)

Upon Chief Judge Breitel’s retirement at the end of
1978, Judge Cooke leap-frogged, via Governor Carey’s
appointment, from Junior Judge Chair # 7 to become the
new “Chief” in Center Chair # 1. I was asked to continue
my service as Clerk and Counsel at the Court.

Since his designation was the first under the new
appointive system, I enjoyed coordinating the transi-
tion with the Governor’s Chief Counsel, Richard A.
Brown (now the long-serving District Attorney of Queens
County). He and I choreographed the first-time ever
swearing-in ceremony for an appointed Chief Judge. For
the official ceremony, we arranged for the Governor to sit
on the Court of Appeals bench alongside the seven judges
of the Court.

During Chief Judge Cooke’s tenure, the New York
State Bar Association sought the establishment of a Cli-
ents’ Security Fund (now the Lawyers” Fund for Client
Protection). The bar leadership asked the Court to effect
it by rule, but Judge Hugh R. Jones, the chairperson of the
Court’s Committee for such matters (and a former State
Bar President), determined that legislation was necessary.
When the bill started to move, as often happens in the
dead of night at the end of the session, I received a call
from the lead counsels of the two State Houses, asking a
simple question: Should the appointing authority for the
seven-member Lawyers’ Fund Trustees be “Chief Judge”
or “Court of Appeals”? I answered, “The Court,” and it
was so enacted, to the dissatisfaction of the Chief Judge
who desired the personal appointment authority. Judge
Jones saved my skin by explaining that I had simply car-
ried out his specific instruction, as Chair of the Court’s
Committee: The Fund Trustees should be responsible to
the Court qua institution, not the occupant of the Chair of
the Chief Judge.

A second story of this period involves a case, Mor-
genthau v. Cooke.® Robert Morgenthau, the sitting Dis-
trict Attorney of New York County, had sued the Chief
Judge concerning a rotation of judges plan, challenged
as ultra vires. The appeal wound its way up to the Court
of Appeals itself. The Chief Judge, as named party, was
recused and the other six judges, though their own
consultative role for rule-making was implicated, were
required to rule on the constitutionality of the Chief
Judge’s actions. The “rule of necessity” was invoked so
the Court could resolve the purely State questionl0 that
supported Mr. Morgenthau’s challenge. I was given the
uneasy duty to leave the Conference Room and report
the unwelcome news to Chief Judge Cooke that his own
Court had ruled against him.

I soon left the position of Clerk to return to an aca-
demic position with former Chief Administrative Judge
Dick Bartlett, by then Dean at Albany Law School.

Sol Wachtler (1985-1992)

At the beginning of 1985, Governor Cuomo surprised
some people by appointing Associate Judge Sol Wachtler
as the next Chief Judge of the Court. A subsequent sur-
prise stunned some others: I was selected by the new
Chief Judge to be the next Chief Administrator of the
State Unified Court System. Governor Cuomo soon there-
after appointed me as a Court of Claims Judge to enhance
the authoritative perception among the judicial officers of
the State for the more effective exercise of the powers of
that Chief Administrative Judge Office. Dean Bartlett, the
first to hold that office, released me from my academic
duties at Albany Law School, and with the approval of
the four Presiding Justices of the Appellate Division, as
required, I assumed that office.

My proudest achievement during that time directly
affected the Court’s day-to-day work during those years.
That was the negotiation, with the Court’s unanimous
encouragement, of a long-sought change via Chapter 300
of the Laws of 1985. It converted the Court’s civil docket
to virtually full certiorari. The immediate impact was
a reduction, from when I arrived as Clerk of the Court
in 1975, of approximately 700 argued civil and criminal
appeals annually to fewer than 200 in 1986 and every
year since then. The rationale was that this would allow
the court of last resort to concentrate more effectively on
the worthiest appeals within the finite time for judicial
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consideration. I can vividly recall then-Speaker Stanley
Fink smiling, gritting his negotiating teeth and comment-
ing, “Admit it, Joe, this is just a ‘less work for judges bill,’
isn’t it?” I assured him it wasn’t that at all.

On the administrative/executive side of the total Judi-
cial Branch trial calendar operations, many judges and
OCA staff helped to effectuate Chief Judge Wachtler’s
commitment to move the management of the dockets of

The most important reform, however,
from a personal perspective, was
the conversion to a state constitutional
appointive system for the judges
of the Court of Appeals, replacing the
election system.

all the trial-level courts to the IAS (Individual Assign-
ment System).

After two years and some months in the role of Chief
Administrative Judge, I was privileged to receive the ulti-
mate lawyer’s prize — an appointment to the Court where
I'had toiled before. And in 1987 I joined this “Chief” as the
Junior Judge colleague (I was given the nickname “JJ”).

A word about Chief Judge Wachtler’s sense of humor
at oral arguments is worth mentioning here. One day,
William B. Kunstler was patronizing me with allusions to
my published CPL Commentaries in the effort, no doubt,
to secure my vote. Judge Wachtler admonished Mr.
Kunstler that what I had written with academic freedom
about the particular statute in question surely did not
bind the rest of the Court, which operated by constitu-
tional oath independently of commentators. Mr. Kunstler
took the hint and moved on to Point 2 of his argument.

In another instance, I asked a neophyte lawyer to
“step back,” meaning figuratively, from the particular
case facts to explore the precedential ramifications. Before
I could pose my question, the chap let go of the lectern
and threw himself into reverse, still facing the Court as
he moved away. The Chief called him back, saying, “Pay
no attention to Judge Bellacosa, the red light is not on and
you still have time left for your argument.” I never did
get to ask my question because of the howls of laughter,
unfortunately at the poor young lawyer’s expense. I saw
him months later and apologized, and he said that was
OK as his appearance at the Court of Appeals was espe-
cially memorable.

One last story of my years with Chief Judge Wachtler:
I had to introduce him so many times at Bar Association
events and judicial functions that I frankly tired of the
C.V. bio script (no doubt he and the audiences tired, too).
So, one night at a crowded black-tie event at the Waldorf
Astoria, I introduced him as Il Grande Pappataci, a title
that I borrowed from a comic opera L'Italiani in Algieri by
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Gioachino Rossini. It is the story of enslaved Italians held
in North Africa by an evil Sultan. They concoct an escape
scheme. They would honor their Master by conferring a
new title upon him, and when he became distracted by
the revelry, they would escape to La Bella Italia. Well,
the Waldorf Bar audience enjoyed the fanciful spoof — no
more so than Judge Wachtler who still recalls it as the fun-
niest honorific title he has ever worn.

In the early '90s, most unfortunately, Chief Judge
Wachtler suffered a personally and institutionally painful
fall from grace and from the Court he loved — for which he
paid an enormous price. First, he voluntarily surrendered
his cherished Office as “Chief” and ended his long and
distinguished 20 years of service on the Court, and then
he had to undergo a stint in two different federal prisons.
I know they were awful and so was his time there because
I visited him as a plain old citizen and friend. (Many of
those painful details are recorded elsewhere, so there is
no need for any further discussion here.)

In the aftermath, the Court proved its institutional
mettle. The other six members pulled together for the
good of the institution and carried out their judicial
responsibilities with dignity and efficiency. Sol Wachtler
survived, too, and still bears the “aura” of the “Chiefs,”
so far as I am concerned, with the added luster of II
Grande Pappataci!

Judith S. Kaye (1993-2008)

I was Clerk when Governor Mario Cuomo made history
under the relatively new appointive system by selecting
the first woman, Judith Kaye, for a seat on the Court. I
had known her from a few years earlier when she was
selected as a charter member of the Board of Trustees of
the Clients’ Security Fund. She immediately and comfort-
ably settled in during that 1983 year as the newest Judge
of the Court. Despite having no prior judicial service, she
did not miss a beat because of her prodigious preparation
and the superlative execution of her work.

In that summer of 1983, Judith Kaye came to visit
the Court with her beloved husband, Stephen. This was
right after the Governor had announced her appoint-
ment — which then had to undergo the process of Senate
confirmation. The Governor called me in advance of the
visit to tell me to give her the “royal court treatment,”
even though it was summertime and the Court was not in
session. I walked her and Stephen through the inner sanc-
tum of the Conference and Robing Rooms. We entered
the dark courtroom from the bench side — an awesome
first experience for anyone — and her observation skills,
always acute, picked up the polished bronze spittoons
under the bench, interesting artifacts of a distant era, and
hidden from public view, of course. I smiled and sponta-
neously quipped that as the newest Judge of the Court
she would, of course, be expected to learn to “chew and
spit.” Stephen almost fell off the bench laughing. Judge-
designate Kaye’s quick response was, “Maybe after you



arrange for a woman’s bathroom in the Robing Room, or
at least a lock on the door of the existing one.”

Only a few years later, in 1987, I was fortunate to
become one of Judge Kaye’s colleagues on the Court, and
afterwards, I proudly sat alongside her when Governor
Cuomo appointed her Chief Judge in 1993.

Not very long afterward, a somber Chief Judge Kaye
walked into my Chambers across the corridor to utter a
different end-of-session goodbye, saying that she might
not be coming back to Albany. I was stunned, as she con-
fided that she had been summoned to Little Rock to talk
to President Clinton about both a vacancy on the Supreme
Court and the office of Attorney General. We hugged and
I wished her well. Fortunately for the Court of Appeals,
she said, “No thanks, Mr. President” to whatever he was
contemplating, and she remained as our Chief for a long
and successful tenure. She, of course, had a Cardozean
“aura” of her own unique distinction.

I left the Court at the virtual completion of my full
term in September 2000, at age 61, to return to family
needs downstate (my career and family sojourn in Guil-
derland had lasted 25 years) and to my long-interrupted
academic life at St. John’s Law School, this time as Dean.

Jonathan Lippman (2009-2015)

I got to know this present “Chief” quite well in the mid-
1980s when I was Chief Administrative Judge. Jonathan
Lippman was head of the Law Department of the Man-
hattan Supreme Court, and Chief Judge Wachtler and I
recognized that his talent and experience would greatly
assist in the planning and implementation of the Individual
Assignment System, and his contribution to the project was
essential to its success. He performed so well throughout
the years in all of his assignments that he kept getting pro-
moted. He, too, attained the role of Chief Administrative
Judge and served for many years under Chief Judge Kaye’s
leadership as Chief Judge of the State. Judge Lippman
served a record number of years in that tough, grinding
post. As fate would have it, one (or many) good turn(s) led
to another, and he came to be appointed as the Presiding
Justice of the Appellate Division of the First Judicial Depart-
ment. That served as the final launch pad to his present
position of Chief Judge, which he must vacate by reason of
constitutional age requirement at the end of 2015.

Conclusion
Writing this survey has allowed me to “step back,” as
well as to share some of the details and textures of my
experiences with my eight Chiefs. I conclude that each,
in his and her own special way, has lived up to Judge
Christ’s early characterization to me that the occupant of
that High Office has an aura, that mystical and magical
“Cardozo-effect.”

Each Chief Judge brought distinctive leadership quali-
ties and fresh ideas that built upon the strong tradition
and bright history of the Court of Appeals, giving New

York’s highest Court its preeminent place in the jurispru-
dence of the nation. Each Chief Judge also stood on the
shoulders of his or her predecessors and served not for
personal aggrandizement or Ozymandean fame but for
the higher value and purpose of advancing the cause and
administration of justice for all people.

That observation draws back to mind Judge Christ’s
oft-quoted invocation of that extraordinary speech by
Chief Judge Cardozo, the “Values” commencement
address to the Jewish Institute of Religion in 1931. There,
Judge Cardozo described to the graduates the story of
the 15th-century Danish astronomer Tycho Brahe. In it he
quotes Alfred Noyes’s poem about the astronomer:

Yet, I still hope in some more generous land
To make my thousand up {counting stars} before I die.
Little enough, I know — a midget’s work.

The men that follow me with more delicate art
May add their tens of thousands; yet my sum
Will save them just that five and twenty years
Of patience, bring them sooner to their goal,
That Kingdom of Law that I shall not see.

Then, this Cardozean peroration and plea to the
graduates:

If you are true to your mission as sons of this Institute of
religion, summoned from this day forth to live its deepest
verities, your choice will be the same. The submergence of
self in the pursuit of an ideal, the readiness to spend oneself
without measure, prodigally, almost ecstatically, for some-
thing intuitively apprehended as great and noble, spend
oneself one knows not why.

That awe-inspiring sample puts the exclamation point
on this survey covering 1959 to present. Anyone entering
the magnificent Court of Appeals Courtroom should gaze
up, as I did during my gifted 25 years of varying services
there, and look up to the Cardozo portrait on the top front
left wall. There, the “Chief of Chiefs” still presides and
benevolently peers down on his successor judges with that
majestic “aura” — the model of a Chief for all times. |
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New
Criminal
Justice
Legislation

By Barry Kamins

his article discusses new criminal justice legisla-
tion, signed or to be signed into law by Governor
Andrew Cuomo, amending the Penal Law, Crimi-
nal Procedure Law (CPL), and other related statutes.
The discussion that follows will primarily highlight key
provisions of the new laws; the reader should review the
legislation for specific details. In some instances, where
indicated, legislation enacted by both houses is awaiting
the governor’s signature and, of course, the reader must
check to determine whether a bill is ultimately signed or
vetoed by the governor.
Two substantive pieces of criminal justice legislation
were enacted in the last session.

Trafficking Victims Protection and Justice Act

The first, titled the Trafficking Victims Protection and
Justice Act, significantly enhances protection to victims
of human trafficking, and in particular addresses the
commercial sexual exploitation of children. In addition, it
increases the accountability of traffickers.!

One provision of the new legislation conforms the
penalties for patronizing a prostitute when the person
being patronized is under 17 years of age, with the penal-
ties for rape when the victim is under 17. It accomplishes
this by creating a new crime, Aggravated Patronizing a
Minor for Prostitution in the 1st, 2nd and 3rd Degree. The
crime both prohibits specific sexual conduct not covered
by existing patronizing statutes and aligns the penalties
for these new crimes with the penalties for Rape in the
1st, 2nd and 3rd Degree.

The new legislation also aligns the age of the victims
in each degree of Patronizing a Prostitute with the age of
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the victim in the corresponding degree of rape offenses.
In addition, it increases the age at which a person can be
charged with Promoting Prostitution in the 1st and 2nd
degree. Finally, the new legislation increases both the age
at which a person can be charged with Compelling Pros-
titution as well as the age limit of the victim.

Other provisions of the legislation increase penal-
ties for certain forms of sex and labor trafficking. Those
crimes have now been designated violent felonies where
the defendant causes physical injury, serious physical
injury, death or property damage.2 In addition, the legis-
lation creates a new offense, Aggravated Labor Traffick-
ing, a class C felony. A person can be convicted of this
crime when he or she compels another person to engage
in labor by intentionally providing a controlled substance
to such person for the purpose of impairing his or her
judgment.

In response to concerns about patronizers who fre-
quent school zones, a new crime was enacted: Patron-
izing a Person for Prostitution in a School Zone, a class
E felony. Under this provision it is unlawful for a person
who is 21 years or older to patronize a person under 18
years of age, in a place that the patronizer knows or rea-
sonably should know is a school zone.

In 2010, the CPL was amended to enable a person to
vacate a conviction of prostitution when his or her partic-
ipation in the crime was a result of having been the victim
of human trafficking. The new legislation complements
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of New York Search and Seizure.




that amendment by establishing an affirmative defense at
trial to Prostitution or Loitering for the Purpose of Engag-
ing in a Prostitution Offense. A defendant can now assert
the defense by arguing that his or her participation in the
crime was a result of having been the victim of Sex Traf-
ficking, Compelling Prostitution or trafficking under the
federal Trafficking Victims Protection Act.3

A victim of Sex and Labor Trafficking and Compelling
Prostitution may now commence a civil action for dam-
ages against his or her trafficker within 10 years after the
victim is no longer subject to the victimization. Finally,
all references in the Penal Law to “prostitute” have been
replaced with the phrase “person for prostitution,” a
gender-neutral term. Legislators noted that nowhere
else does the Penal Law designate a defendant by the
crime charged — that is, “murderer” or “robber” — and
this change will eliminate the stigma created by the term
“prostitute.”

College Campus Sexual Assault Prevention

and Response Bill

The second substantive piece of legislation is the college
campus sexual assault prevention and response bill.4 This
law is intended to change the manner in which colleges
and universities in New York State address reports of
sexual assaults, dating violence, domestic violence and
stalking.

The law requires schools to amend their codes of con-
duct to enhance a student’s ability to report incidents of
sexual assault to local law enforcement officials and to
give students more control over the process that unfolds
once an incident occurs. Schools must adopt a student’s
bill of rights as part of its conduct code. In addition, edu-
cational institutions must adopt procedural guidelines
for student violations including due process require-
ments, appeal procedures and victim impact statements.
The law also creates a definition of affirmative consent to
sexual activity that requires a clear affirmative agreement
between partners.

Executive Order Designating the

Attorney General a Special Prosecutor

Another substantive development in the criminal justice
system is the result of an executive order issued by the
Governor. In response to a series of deaths of unarmed
civilians at the hands of police, Governor Cuomo issued
an executive order designating the Attorney General a
special prosecutor to investigate and, if warranted, pros-
ecute certain matters involving the death of an unarmed
civilian, whether in custody or not, caused by a law
enforcement officer.> The order has a one-year term and
does not apply retroactively.

The executive order empowers the Attorney General,
who supersedes all District Attorneys in these matters, to
conduct an investigation by, among other things, gather-
ing evidence, conducting witness interviews, review-

ing scientific reports, and reviewing video recordings.
Where the Attorney General, acting as special prosecutor,
declines to prosecute or where a Grand Jury declines to
vote any charges, he must file a report with the Governor
explaining the outcome and offering any recommenda-
tion for systemic reform arising from the investigation.

Expanded Crimes; Increased Penalties

Each year the Legislature has expanded the definitions of
certain crimes and increased penalties for others, and this
year was no exception. First, the Legislature closed what
some believed to be loopholes in the definition of two
sex crimes. It expanded the definition of Forcible Touch-
ing by making it unlawful to subject another person to
sexual contact for the purpose of gratifying the actor’s
sexual desire when the other person is a passenger on a
bus, train or subway. This amendment was in response
to reports of individuals using public transportation who
rub their genitals on fellow passengers while mastur-
bating.6 Second, the definition of Public Lewdness was
expanded to include individuals who engage in lewd
acts while trespassing in a dwelling. This amendment
followed an incident in which a Westchester homeowner
discovered her neighbor masturbating while in the home-
owner’s dining room.”

The Legislature has increased the penalty for assault-
ing four classes of individuals: emergency medical para-
medics and emergency medical service technicians; indi-
viduals who work at a secure facility and who are
employees of the Office of Mental Health or the Office
for People with Developmental Disabilities; health care
workers who are not nurses but who provide direct
patient care at various health care facilities; and public
heath sanitarians (those who conduct environmental
health inspections). Simple assaults against these indi-
viduals will now elevate a misdemeanor charge to a class
D felony.8

A person who performs services as a private investiga-
tor without a license can now be charged with a class A
misdemeanor.? An individual who uses an unauthorized
sticker or label on an official election ballot can now be
charged with a class E felony.10

The Legislature enacted a series of new crimes in the
last session. In response to the widespread use of new
synthetic drugs, the Legislature has added several sub-
stances to the list of hallucinogenic substances under the
Penal Law. These substances, known as “N-Bomb” or
“Smiles,” are meant to mimic the effects of LSD as a hal-
lucinogen. In many cases, however, these drugs can have
devastating side effects. Possession or sale of these sub-
stances can constitute either a misdemeanor or a felony,
depending upon the weight of the substance.!!

The Legislature also enacted a new crime, Aggravated
Leaving the Scene of an Incident Without Reporting, a
class C felony, in response to reports of individuals who
have left the scene of accidents that resulted in serious
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physical injury or death. A person can be convicted of
the crime if he or she engages in reckless driving, leaves
the scene of an accident where more than one person has
been killed or seriously injured and (1) whose driver’s
license has been revoked or suspended based on a con-
viction of Driving While Intoxicated, Driving While
Impaired or Leaving the Scene of an Accident, or (2) has
been convicted within the past 10 years of the above
offenses.!2

Sealing provisions have been amended to authorize
a local criminal court to unseal records; previously only
a superior court could do so, even where the application
to unseal involved records that a local criminal court had
initially sealed.18

In the area of drug treatment courts, the Legisla-
ture has amended the CPL to impose a uniform state
policy permitting drug courts to authorize medically
prescribed treatment in a judicial drug diversion pro-

The Fair Chance Act prohibits employers from inquiring

about an applicant’s criminal record until after they have made
a conditional offer of employment.

Following a series of articles in the New York Times
about working conditions in nail salons, it is now an
unclassified misdemeanor to operate an “appearance
enhancement business,” for example, a nail salon, with-
out a license. The penalty for this offense is a $2,500 fine
and a maximum of six months’ imprisonment.13

It is now a misdemeanor for any owner or manager of
a residential building to discriminate against a victim of
domestic violence by refusing to rent a residential unit to
such person because of such person’s status as a victim.
The penalty carries no imprisonment, but imposes a fine
of from $1,000 to $2,000.14

Finally, individuals who conceal a body to prevent the
discovery of a person’s death can now be charged with
Concealment of a Human Corpse, a class E felony.1>

Procedural Changes
A number of procedural changes were enacted in the last
legislative session. One amendment affects the expira-
tion date of orders of protection in certain cases. When
the CPL was amended in 2006 to extend the permissible
duration of a Final Order of Protection, the amendment
did not account fully for the extended probation periods
that were required for sexual assault convictions in felony
and misdemeanor cases. As a result, orders of protection
in these cases would expire before the defendant had
completed probation. The amendment extends the expi-
ration date on an order of protection for a felony sexual
assault conviction where probation is imposed to 10 years
from the date of sentencing and to six years from the date
of sentencing in a misdemeanor case where probation is
imposed.16

A new rule of evidence has been enacted. In any pros-
ecution for Prostitution or Loitering for the Purpose of
Engaging in a Prostitution Offense, a prosecutor may no
longer offer evidence that a person was in possession of
one or more condoms for the purpose of proving prob-
able cause for an arrest or for the commission of the crime
itself.1”
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gram. Previously some courts had required participants
to wean off medication, such as methadone, in order
to continue participation in their programs. The new
policy will permit courts to allow defendants needing
treatment for opioid abuse or dependence to have access
to medication such as methadone and buprenorphine
(brand name Suboxone). The new law permits treatment
under the care of a duly licensed health care professional
and prohibits a court from requiring a defendant to
taper off the medication in order to remain in a diver-
sion program.1?

Finally, the Legislature has taken steps to expand the
use of e-filing throughout the state. The initial legislation,
authorizing the use of e-filing in designated counties
and courts, was set to expire on September 1, 2015. The
new legislation extends the sunset date to September 1,
2019, and continues the present authorization for the use
of e-filing, both consensual and mandatory, in Supreme
Court and County Courts. The new law also contains a
provision authorizing each Appellate Division Depart-
ment to promulgate rules authorizing the e-filing of
appeals in criminal cases. However, before promulgat-
ing such rules, all groups that would be affected must
be given an opportunity to review and comment on the
rules.20

New Laws Affecting Crime Victims

A number of new laws will affect crime victims. One
law provides for counseling programs for victims of sex
offenses and child pornography crimes?! while another
permits the grandchild of a homicide victim to be reim-
bursed for counseling.?2 Non-English speaking victims of
domestic violence are now assured that their report to the
police will be promptly translated into English in order
to effectuate a swift investigation.23 Victims of domestic
violence will also benefit from an amendment allowing
people who change their names to seek waivers from the
requirement that notice of a name change be published
in designated local newspapers; they can now obtain a



waiver without the necessity of showing a history of past
abuse.z*

Victims of violent felonies can now avail themselves
of a standardized form that will require law enforcement
officials to notify them if the defendant has petitioned
to change his or her name.?5 Crime victims who apply
for victim compensation will not need to show proof
of financial difficulty if their claim is $10,000 or less.26
Finally, a court must waive the DNA data bank fee when
the defendant is the victim of human trafficking and has
been convicted of certain enumerated crimes relating to
prostitution.2”

Vehicle & Traffic Law

A number of changes have been made in driver-related
offenses under the Vehicle & Traffic Law (VTL). One
amendment will affect sentences of probation or a con-
ditional discharge where there is a condition that the
defendant install and maintain an ignition interlock
device (IID).

Sentencing judges will normally impose a specific
time period during which the IID must be maintained.
However, when a defendant is accused of violating a
condition of probation and the court issues a declaration
of delinquency, there is no automatic extension of the end
date of the IID condition nor an express provision that
would require a defendant to maintain the device during
the delinquency period.

Thus, a defendant may inappropriately benefit when
violating a sentencing condition if the court files a decla-
ration of delinquency. The amendment will now require
a defendant to maintain the IID device during the period
of any declaration of delinquency and will authorize the
court to extend the period of maintenance until the delin-
quency period terminates.28

In addition, when a motorist is charged with a viola-
tion of the VTL and the charge is dismissed, a motorist
may no longer be charged with a fine or penalty of any
kind.??

New Laws Affecting Prisoners

Several new laws will affect prisoners, and some of these
relate to mental health issues. Initially, a new law pro-
vides that a parole hearing shall not proceed if the parole
violator appears to be mentally incapacitated. In such
cases, Article 730 of the CPL will be triggered to deter-
mine whether the parolee is mentally fit to proceed.30
In addition, inmates will now have more opportunities
for their families to communicate with the Department
of Corrections and Community Supervision about the
inmate’s medical condition.3!

The Department of Corrections and Community
Supervision will now make the final determination
regarding the medical release of inmates who are con-
victed of non-violent crimes.32 Incarcerated women who
are pregnant or who have delivered within the preced-

ing eight weeks will no longer be subjected to shackling
unless extraordinary circumstances exist.33

Finally, the Commissioner now has the discretion
to advance an inmate’s scheduled parole release date
from a Friday to a Thursday in order to ensure that the
parolee reports the next day to a community supervision
program. In the past, when parolees were released on
a Friday and, as a result, did not report until Monday,
there was a risk that the parolee might violate a parole
condition during the two-day period prior to his or her
reporting.34

Numerous laws have had their expiration dates
extended. The following statutes have been extended
until September 1, 2017: determinate sentencing; the igni-
tion interlock program; inmate work release program;
electronic court appearances in designated counties; and
the use of closed-circuit television for certain child wit-
nesses.

The Legislature has extended the process by which a
driver’s license will be suspended if the motorist fails to
pay child support; the law was extended until August 31,
2017.36 Finally, the expiration date of a statute regulating
the resale of tickets to places of entertainment within cer-
tain buffer zones has been extended until May 14, 2016.37

Miscellaneous Laws

Various miscellaneous laws were passed this session.
One bill would provide the Wyoming County District
Attorney’s office with a more flexible recruiting process
by permitting assistant district attorneys to be hired from
adjoining counties. Wyoming County has the eighth
smallest population in the state and other small counties,
such as Putnam, Fulton and Essex, have in the past been
afforded an exception to the requirement that prosecutors
reside in the county.38

One new law expedites the availability of medical
marijuana to certain patients whose serious health condi-
tions warrant immediate use even before implementation
of the 2014 medical marijuana law.%

The Fair Chance Act will affect all New York City
employers, both public and private. The law prohibits
employers from inquiring about an applicant’s criminal
record until after they have made a conditional offer of
employment. New York City joins other localities that
have adopted this policy, including the cities of Buffalo,
Rochester, Syracuse and Yonkers, and Ulster County.

If, after receiving information regarding the appli-
cant’s record, the employer no longer wishes to employ
the applicant, the employer must give a reason and pro-
vide a copy of the record to the applicant. The position
must then be held open for at least seven business days
during which time the applicant can respond, question
any inaccuracies in the record and offer explanations
regarding the criminal record. The employer need not
wait for a response beyond seven days.*0 The law pro-
vides exemptions for public and private employers who
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are required by law to conduct criminal background
checks and for several city agencies including the Police
Department, Fire Department and Department of Cor-
rections.

Finally, a new law prohibits the sale or manufacture in
New York City of synthetic marijuana, commonly known
as K2.41 Possession of 10 or more packets, individual
containers or separate units of this substance would be
presumptive evidence that an individual possessed the
items with intent to sell. A violation of this section consti-
tutes a misdemeanor punishable by a fine of up to $5,000
or imprisonment of up to one year, or both. An individual
would also be liable for a civil penalty. First-time viola-
tors who have not been previously convicted of a felony
or a serious offense as defined in Penal Law § 265.00(17)
would be liable for a civil penalty of between $500 and
$5,000 per violation. In addition, the law permits the seal-
ing of a business when there are two violations of these
provisions in a three-year period. u

1. 2015 N.Y. Laws ch. 368, eff. Jan. 19, 2016.

2. The statute has an error that will need to be corrected. It referenced
Penal Law § 135.35(3) rather than § 135.35(4).

3. 22US.C.ch.78.

4. 2015 N.Y. Laws ch. 76 (adding Education Law art. 129-B), eff. Oct. 5,
2015; see also S. 1316 (awaiting the Governor’s signature).

5. Executive Order 147, eff. July 8, 2015.

6. 2015 N.Y. Laws ch. 250 (amending Penal Law § 130.52), eff. Nov. 1, 2015.
7. 2015 N.Y. Laws ch. 373 (signed by the Governor Oct. 26, 2015).
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14. 2015 N.Y. Laws ch. 366 (adding Real Property Law § 227-d), eff. Jan. 19,
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22. 2015 N.Y. Laws ch. 104 (amending Executive Law § 626), eff. Aug. 13,
2015.

23. A. 4347 (awaiting the Governor’s signature).

24. 2015 N.Y. Laws ch. 241 (amending Civil Rights Law § 64-a), eff. Sept. 22,
2015.

25. 2015 N.Y. Laws ch. 394 (signed by the Governor Oct. 26, 2015).

26. 2015 N.Y. Laws ch. 263 (amending Executive Law § 631), eff. Sept. 25,
2015.

27. A. 2469 (awaiting the Governor’s signature).

28. A. 6222 (awaiting the Governor’s signature).

29. A. 7230 (awaiting the Governor’s signature).

30. S. 4780 (awaiting the Governor’s signature).

31. A.7501 (awaiting the Governor’s signature).

32. 2015 N.Y. Laws ch. 55 (amending Executive Law § 259(r), eff. Apr. 13,
2015.

33. A. 6430 (awaiting the Governor’s signature).

34. 2015 N.Y. Laws ch. 270 (amending Correction Law § 74), eff. Oct. 25,
2015.

35. 2015 N.Y. Laws ch. 55, eff. Apr. 13, 2015.

36. 2015 N.Y. Laws ch. 29, eff. June 30, 2015.

37. 2015 N.Y. Laws ch. 15, eff. May 14, 2015.

38. 2015 N.Y. Laws ch. 139 (adding Public Officers Law § 64), eff. Aug. 13,
2015.

39. A. 8258, A. 7060 (awaiting the Governor’s signature).

40. Local Law 63, eff. Oct. 27, 2015.

41. Local Law 95, eff. Dec. 20, 2015.
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“Loss of Chance” Doctrine in
Medical Malpractice Cases

By John M. Curran

premised on the theory that the plaintiff should be
compensated for the loss of achieving a more favor-
able outcome when a defendant’s negligence destroys
or reduces that prospect.] Application of the doctrine
assumes that the plaintiff suffered from some preexisting
condition or disease that the defendant did not cause.2
The defendant is held liable if the negligence deprives
the plaintiff of the chance of survival or a more favorable
outcome.? Damages under the LOC doctrine, in its pur-
est form, are awarded “based on the extent to which the
defendant’s tortious conduct reduced the plaintiff’s likeli-
hood of receiving a better outcome.”4
The LOC doctrine was a reaction to “dissatisfaction
with the prevailing ‘all or nothing’ rule of tort recov-
ery.”> Under that rule, plaintiffs recover 100% of their
damages only if they prove that a defendant’s negli-
gence more likely than not caused the ultimate harm.
“So long as the patient’s chance of survival before the
physician’s negligence was less than even, it is logically
impossible for her to show that the physician’s negli-
gence was the but-for cause of her death, so she can
recover nothing.”®

The “loss of chance” doctrine (LOC doctrine) is

One of the earliest decisions on this subject opines that
the “all or nothing” rule provides a “blanket release from
liability for doctors and hospitals any time there was less
than a 50 percent chance of survival, regardless of how
flagrant the negligence.”” Another more recent decision
notes that the “all or nothing” approach “fails to recog-
nize the common sense proposition that a loss of chance
of survival or recovery does injure a person.”8

While the LOC doctrine is theoretically applicable
to a multitude of cases,® its widest application is in the
area of medical malpractice.l® The courts have given
various reasons for applying the doctrine to that subject
matter.11

This article will explore the history of the doctrine in
the medical malpractice context, describe its evolution
across the country, and analyze the extent to which New
York courts have dealt with the doctrine. Because New
York law is not fully developed on the topic, answers to
some of the questions raised cannot be provided.

History of the Doctrine
The history of the LOC doctrine goes back somewhere
between 60 and 160 years. One author traces it back to an
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1867 Ohio Supreme Court decision in a medical malprac-
tice action.12 There, a physician mistreated a patient with
a dislocated shoulder but argued that he was not liable
because the patient was already injured. The court dis-
agreed, indicating that negligence, when it “diminishes
the chances of the patient’s recovery, prolongs his illness,
increases his suffering, or, in short, makes his condition
worse than it would have been if due skill and care had
been used, would, in a legal sense, constitute injury.”13

Another author has written that “one case credited
with a new way of thinking about lost opportunities
was the 1911 British contract case of Chaplin v. Hicks.”14
The court held that the plaintiff was entitled to recover
because she lost the “opportunity of competition” with
respect to a talent competition the defendant theatrical
manager conducted.

Most authors regard Hicks v. United Statesl5 as the
preeminent case giving rise to the LOC doctrine in the
United States. In that case, decided in 1966, the decedent
died of a bowel obstruction shortly after being diagnosed
with gastroenteritis. The court stated:

When a defendant’s negligent action or inaction has
effectively terminated a person’s chance of survival,
it does not lie in the defendant’s mouth to raise con-
jectures as to the measure of the chances that he has
put beyond the possibility of realization. If there was
any substantial possibility of survival and the defendant
has destroyed it, he is answerable. Rarely is it possible
to demonstrate to an absolute certainty what would
have happened in circumstances that the wrongdoer
did not allow to come to pass. The law does not in the
existing circumstances require the plaintiff to show to
a certainty that the patient would have lived had she
been hospitalized and operated on promptly.16

The First Department’s 1974 decision in Kallenberg v.
Beth Israel Hospitall7 is frequently cited as the next LOC
case because the court affirmed a verdict based on a 20%
to 40% loss of chance of survival.l8 The Court’s language
does not suggest that it perceived it was charting new
legal territory. The verdict was affirmed based on a jury
charge using the language “substantial possibility” of
survival and the usual “substantial factor” language for
proximate cause.!?

In 1978, the Supreme Court of Pennsylvania became
one of the first courts to rely on Section 323 of the Restate-
ment (Second) of Torts “to expand the increased risk of
harm to instances of loss of chance.”20 In that case, Hamil
v. Bashline, the court vacated the decision below because
the jury had been incorrectly charged that the loss of
chance could not be considered a proximate cause of the
patient’s death.2! The Hamil court relied upon Section
323(a) providing that one who is negligent and “increases
the risk of harm” is liable. The decision observed that the
effect of Section 323(a) is

to relax the degree of certitude normally required of
plaintiff’s evidence in order to make a case for the
jury as to whether a defendant may be held liable for
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the plaintiff’s injuries: Once a plaintiff has introduced
evidence that a defendant’s negligent act or omission
increased the risk of harm to a person in plaintiff’s
position, and that the harm was in fact sustained, it
becomes a question for the jury as to whether or not
that increased risk was a substantial factor in produc-
ing the harm . . .22

The Hamil court also cited to Hicks, including the
language “any substantial possibility of survival.”23 The
phrase “substantial possibility” and the language in
Hamil expressing a relaxation of “the degree of certitude
normally required of plaintiff’s evidence” permeate the
academic literature and judicial decisions in connection
with the LOC doctrine. Hamil appears to be the founda-
tion for the concept that the LOC doctrine is a relaxation
of the burden of proof for proximate cause while Hicks’
“substantial possibility” language is repeated in connec-
tion with both causation and harm.

In 1981, Professor Joseph H. King, Jr., published a
landmark article on the LOC doctrine most often associ-
ated with the modern commencement of the doctrine.
Professor King’s thesis was

that the loss of a chance of achieving a favorable out-
come or of avoiding an adverse consequence should
be compensable and should be valued appropriately,
rather than treated as an all-or-nothing proposition.
Preexisting conditions must, of course, be taken into
account in valuing the interest destroyed. When those
preexisting conditions have not absolutely preor-
dained an adverse outcome, however, the chance of
avoiding it should be appropriately compensated even
if that chance is not better than even.24

Professor King’s “proportional approach” treats the “loss
of chance” as a compensable injury, permits the jury to
value the ultimate harm, and then discounts that valu-
ation according to the percentage loss of chance deter-
mined by the jury.25

Seventeen years later, Professor King published anoth-
er article wherein he discussed the development of the
“loss-of-a-chance” theory. He recognized that, as of 1998,
“most cases to address the loss-of-a-chance issue have
arisen in the torts context and have involved medical
malpractice claims alleging delayed diagnosis.”26 The
article distinguishes between a loss of a chance of achiev-
ing a better outcome in the past entailing a retrospective
focus, and a loss of chance of averting an adverse out-
come in the future entailing a prospective focus.?” Thus,
cases may be differentiated based on whether the ulti-
mate harm has already occurred or has yet to fully occur.

Professor King also draws a distinction between
cases involving failures to take appropriate measures in
a timely fashion (omissions) from cases involving inju-
ries that have been actively inflicted (commissions). He
recognized that “the loss-of-a-chance issue has received
the most explicit judicial attention in cases arising from
passively destroyed or reduced chances.”28 However, he



does not advise limiting the doctrine to only omission
theories.

Professor King recommends that valuation be based
on a percentage of a reduced loss of chance, irrespec-
tive of whether it is greater than 50%, and in situations
where the likelihood of a loss of chance is unsubstantial.??
He does not suggest a certain percentage threshold for
recovery.

Professor King severely criticizes the “relaxed proof
variations,” which characterize the issue solely in causa-
tion terms and refuse to recognize the “loss of chance” as
a discrete injury. He argues that this view continues the
“all or nothing” rule by allowing the plaintiff to recover
undiscounted damages based on the ultimate harm while
increasing the likelihood of awards because the standard
of proof on causation has been relaxed. He concludes that
“the relaxed proof approach represents the worst of both
worlds.”30

The relaxed standard of causation approach employing
the “substantial factor” or “substantial possibility” termi-
nology also has been criticized by the Restatement (Third)
of Torts. The Restatement asserts that reliance on Restate-
ment (Second) of Torts, Section 323, is misplaced because
that section pertains to duty, not causation or harm.3!

The National Scene

The LOC doctrine in medical malpractice cases has gar-
nered a great deal of attention in judicial opinions and
in law review articles.32 The highest courts in 22 states
have adopted some form of the doctrine.33 However, the
highest courts of nine states have rejected the doctrine.34
The legislatures in five states have addressed the issue in
some respect, including two states that have enacted leg-
islation repudiating the “loss of chance” cause of action.3

Judicial opinions have categorized the LOC doctrine
under different theories and approaches.3¢ Authors of
law review articles regarding the doctrine have identified
“approaches,” “trends,” and “rules,” which serve to dif-
ferentiate the various views of the doctrine.3”

The most current edition of Dobb’s Law of Torts delin-
eates the ways in which the states approach the doc-
trine.3® The first category consists of states that deny all
liability for loss of chance. When the highest courts of
these states have done so, they have typically considered
policy matters such as the effect on the tort judicial sys-
tem, the effect on physicians and their malpractice costs,
and the legal considerations necessary to either relax the
standard of causation for medical malpractice cases or to
recognize a new form of harm or injury.3° For example,
in Smith v. Parrott,*0 the Supreme Court of Vermont bal-
anced the “policy arguments” in ultimately choosing
not to adopt the doctrine finding that such “significant
and far-reaching policy concerns” should be left to the
legislature.41

The second category consists of states allowing liabil-
ity for all harm under a relaxed standard of causation.

Under this category, “if the doctor’s negligence was a
substantial factor in producing harm, the doctor is liable
for the entire harm unless (the doctor) can show a basis
for apportionment.”42 Some courts allow recovery for
any loss of chance while others require a substantial pos-
sibility of a loss of chance. One author describes this as a
theory of “probabilistic causation.”43

The third category comprises states authorizing liabil-
ity for the value of the lost chance. Plaintiffs recover
under this approach “only an amount representing the
value of the chance destroyed by the defendant’s neg-
ligence.”#* According to Dobb’s Law of Torts, this is the
view developed by Professor King, and the number of
states adopting this view is growing.#> It appears to be
well-established that the plaintiff cannot recover both
traditional “all or nothing” damages and compensation
for the loss of chance injury.#¢ Within this category, some
courts apply proportional damages on a percentage basis
while others entrust the issue to the jury on a subjective
basis.4”

In addition to the debate over whether the doctrine
is conceived as a relaxation of the burden of proof on
causation or as a compensable injury, state courts have
analyzed whether there may be recovery for only greater
than the 50% probability of survival or a better outcome?8
and whether the probability must at least be substantial.#
There also are questions of whether the doctrine is consis-
tent with a state’s wrongful death statute,”0 and whether
the plaintiff must have experienced the ultimate harm
before a “loss of chance” occurs.5!

A 2014 law review article on the LOC doctrine
describes it as “a well-established tort doctrine, and yet
it remains something of a mystery.”>2 The “mystery” of
the doctrine is rooted in the differing terminology used
to describe it, the categories or approaches used to iden-
tify its forms, and the combinations of ways in which the
states apply it.

Where New York Fits

Has New York Adopted the Doctrine?

New York is routinely listed among the states that have
adopted some form of the LOC doctrine. However, it
has been identified as within both the relaxed burden of
proof and proportional approaches.53 New York’s highest
court, the Court of Appeals, has yet to accept or reject the
doctrine.

In Kallenberg,>* the Court of Appeals affirmed the First
Department’s decision which, as noted above, is widely
regarded as one of the first cases in the country to apply
the LOC doctrine.>> However, the decision in Kallenberg
was affirmed without opinion, indicating that the Court
of Appeals concurs only in the result reached by the
First Department and not for the reasons given in the
opinion of the lower court.5 Kallenberg therefore cannot
be viewed as a Court of Appeals decision adopting the
doctrine.
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In Wild v. Catholic Health System,7 the one case where
the Court of Appeals recently could have addressed it,
and was urged to do so, the Court concluded that “defen-
dants” broad challenge to the ‘loss of chance’” doctrine”
was unpreserved for appeal. The Court referred to the
issue as “the loss-of-chance theory of liability.”58 In a
footnote, the Court quoted two California cases to define
the theory as granting “recovery to patients for depriva-
tion of the opportunity of more beneficial treatment and
the resulting gain in life expectancy or comfort, although
the evidence fails to establish a reasonable probability
that without defendant’s negligence, a cure was achiev-
able.”5?

cause” heading. It observes that “applying the doctrine is
troublesome because its parameters are unclear.”65

Kallenberg

The PJI Committee’s discussion of the issue starts with
Kallenberg.%6 There, the First Department affirmed a ver-
dict in favor of the plaintiff for wrongful death in the
amount of $55,000. The plaintiff claimed that the defen-
dant failed to administer a medication to the decedent
who had suffered a hemorrhage from a cerebral aneu-
rism. The court in Kallenberg found that the testimony
supported the conclusion that the failure to administer
the medication was a “producing, contributing factor” of

The loss of a chance of achieving a favorable outcome

or of avoiding an adverse consequence should be
compensable and should be valued appropriately.

The Court’s language in Wild may provide some clues
that it viewed the LOC doctrine as one involving the
relaxed burden of proof on causation. First, it referred
to the doctrine as a “theory of liability,” as opposed one
involving harm or damages. Second, it referenced deci-
sions from California where the courts have rejected the
doctrine to avoid relaxing the standard of proof. Lastly,
the Court focused on the burden of proof issue raised by
the defendants, as opposed to the injuries or harm.

The Court also addressed the defendants’ conten-
tions, to the extent preserved, that the jury instructions
“improperly reduced plaintiffs’ burden of proof.”¢0 The
Court found that, as a whole, the jury charge did not
improperly alter “the causation standard or plaintiffs’
burden of proof.”¢! In reaching this conclusion, the Court
was careful to note that the trial court included within
its charge both the usual burden of proof and proximate
cause charges.t2

Because the court in Wild affirmed the charge as a
whole, including use of the usual burden of proof and
proximate cause instructions, it appears that, as of 2013,
the Court had no intention of changing the burden of
proof or proximate cause standards in medical malprac-
tice “loss of chance” cases. But this is largely speculation
as the Court did not express any opinion on the doctrine.

The Appellate Division has never expressly adopted
the LOC doctrine. Still, it appears well understood that
the Appellate Division has embraced the “loss of chance”
concept.3

The Committee on Pattern Jury (Civil) Instructions
(PJI Committee) has a section on the LOC doctrine fol-
lowing its pattern medical malpractice charge.t* The PJI
Committee places that discussion under its “proximate
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the death.®” The court noted that the “question of proxi-
mate cause is a jury question” and that the jury could
find that, if the medication had been given, the decedent’s
blood pressure “could have been kept under control” and
“might have improved sufficiently” to undergo the sur-
gery and “make a recovery.”68

With respect to the loss of a chance, the testimony
from plaintiff’s expert was that the decedent had a 20%
to 40% chance of survival with the medication and the
surgery, and a 2% chance of survival with the medication
only. It is this testimony that is most often cited, together
with the “could have” and “might have” language quot-
ed above, which has caused this case to be categorized
under the LOC doctrine.®® However, the Kallenberg court
never used that term and never analyzed the appropriate-
ness of the doctrine.

The record in Kallenberg reveals that the court charged
proximate cause by instructing the jury to decide “wheth-
er there was a substantial possibility that Mrs. Kallenberg
would have survived if she received proper treatment.”70
The record also indicates that the jury was instructed that
“if Mrs. Kallenberg would have died regardless of the
negligence, you must find for the defendants” and that
“if you find there was a substantial possibility that Mrs.
Kallenberg would have survived but for (the) negligence,
you should find for the plaintiff.” Additionally, the record
shows that the court charged the typical burden of proof
standard (i.e., more likely than not) and the standard
proximate cause language (i.e., the negligence must be a
“substantial factor in bringing about” the death).

The negligence found by the jury in Kallenberg was in
not administering the medication. This was found to be
the proximate cause of the death. The harm was therefore



the death, not the loss of chance of survival or a better
outcome. It appears the plaintiff was awarded the full
value of the ultimate harm (i.e., death) even though there
was a 60% to 80% chance the decedent would have died
irrespective of negligence. This would seem to conflict
with Professor King’s concept of the doctrine and might
fall within his “worst of both worlds.”

“Substantial” vs. “Any”/“Some”

The record in Kallenberg reflects that the plaintiff unsuc-
cessfully sought a jury instruction that the deprivation of
any chance of survival would be enough for a recovery.
Three years later in Kimball v. Scors,”! the Third Depart-
ment rejected the plaintiff’s argument that Kallenberg
required a jury charge authorizing recovery when the
decedent is deprived of “a chance of survival . . . regard-
less of how small that chance might be.”72 Instead, the
court adopted the standard of whether there was a “sub-
stantial possibility” of survival but for the malpractice.

Ten years after Kallenberg, in Mortensen v. Memorial
Hospital, 73 the First Department endorsed the “substan-
tial possibility” charge recognizing that it had been
approved in Pennsylvania and that the Hicks decision had
employed it as well.7* The court rejected a jury charge
allowing recovery for the “deprivation of any possibil-
ity.”7> The Fourth Department also has employed the
“substantial possibility” charge,’¢ although it may only
be applicable to “omission theories” of malpractice.””
As pointed out by the PJI Committee, it appears that the
First, Third and Fourth Departments have endorsed the
“substantial possibility” concept which, by Mortensen’s
reference to Pennsylvania law, is linked to the relaxed
burden of proof on causation approach.

The Second Department, however, has routinely
adhered to language allowing recovery when there is “a
diminished chance of survival,”78 a diminution of a sub-
stantial chance,” and when the negligence “diminished
the plaintiff’s chance of a better outcome.”80 The “some
diminution” or “a diminution” language from the Second
Department appears more in line with Professor King’s
approach treating the LOC doctrine as an independently
compensable claim and without any requirement of a
substantial loss. It also is different, however, because
damages are not proportional or otherwise targeted to
the loss of chance.

The Court of Appeals has not been presented with
the Second Department’s language, but Wild involved
the use of the “substantial possibility” language. Perhaps
because the “broad challenge” to the LOC doctrine was
unpreserved, the Court did not reject the “substantial
possibility” standard. Nevertheless, because the “sub-
stantial possibility” language was in the charge in Wild
and the verdict was affirmed, it would seem that the
“substantial possibility” language is acceptable, provided
the usual burden of proof and proximate cause charges
also are given.8!

The PJI Committee discusses the difference between

the Second Department and the other departments.82
While it appears to be a conflict, recent decisions from
the First and Fourth Departments suggest that the Second
Department language is gaining acceptance.83
“Hastening”/“Speeding Up” and
“Aggravation”/“Precipitation”
The record in Kallenberg shows that the trial court and
counsel discussed whether the court should charge that
the jury could award damages if the negligence caused
the decedent’s death to be hastened. The trial court did
not deliver such a charge, at least in part due to the late
hour in which the discussion occurred.

Seven years after Kallenberg, the Fourth Department
decided Monahan v. St. Joseph’s Hospital and Health Care
Center 8% wherein the court relied on Kallenberg and Kim-
ball to conclude that the “defendant would not be free
from liability because his conduct merely speeded up the
happening of a result that was inevitable in any event.”85
The decision in Monahan illustrates a common theme
between the LOC doctrine and the well-established
concepts underlying the PJI Committee’s “aggravation”
(2:282) and “precipitation” (2:283) charges. The plaintiff’s
argument in Kallenberg was premised on some of the
same Court of Appeals cases supporting those pattern
charges.86 Monahan is cited in the comment following
both charges, and within the PJI Committee’s “loss of
chance” discussion.

According to the comment following PJI 2:282, the
charge applies to situations “where the defendant’s
wrongful act does not cause the condition, injury or ill-
ness.”87 This is certainly the context of “loss of chance”
cases involving medical malpractice, if not every medical
malpractice case. The “aggravation” charge instructs the
jury that the plaintiffs “should be compensated only to
the extent that (plaintiff’s) condition was made worse by
the defendant’s negligence.”88 Interestingly, the “aggra-
vation” and “precipitation” charges are categorized by
the PJI Committee as a damages concept, not as a causa-
tion concept.

The “aggravation” charge may be conceptually consis-
tent with the LOC doctrine as it seeks to limit a plaintiff’s
compensation to the “damage caused by aggravation of
the preexisting condition” and “to the extent that you
find [the plaintiff’s] condition was made worse by the
defendant’s negligence.”8 This similarity is supported
by the discussion in Monahan wherein the Appellate
Division granted the plaintiff a new trial and focused on
distinguishing between the preexisting condition and the
aggravation of that condition by the defendant’s alleged
negligence. The court phrased it as an issue of proximate
cause:

Proximate cause, a troublesome concept of the law of
negligence generally, poses special problems in the
field of medical malpractice. The problem is described
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in one treatise as follows: “Almost every person who
receives the services of a physician is sick or disabled
when he first goes to the physician. Thus there lurks
the ever present possibility that it was the patient’s
original affliction rather than the physician’s negli-
gence which caused the ultimate damage.”%0

Assuming the conceptual similarity between “loss of
chance” and “aggravation/precipitation,” a number of
questions arise in the event a LOC theory is supported
by the evidence, a LOC charge is sought, and the court
agrees to deliver one to the jury: (1) must the “aggrava-
tion” and/or “precipitation” charge be given to limit the
award to exclude the plaintiff’s pre-existing condition
and/or an inevitable result; (2) must the verdict sheet
incorporate language to that effect; and (3) must the LOC
theory be alleged in the pleadings such as is required by
some courts for the “aggravation” charge?9!

The LOC doctrine in medical
malpractice cases has garnered

a great deal of attention in
judicial opinions and in law
review articles.

New York courts have yet to grapple with these issues
in the LOC context. But, if New York has adopted the
doctrine, one would expect these questions to arise.

Compensation: Proportional vs. Full vs. Subjective
Professor King’s proportional approach directs the jury
to compute the full amount of damages and have that
amount discounted by the value of the plaintiff’s percent-
age loss of chance.92 As mentioned before, Professor King
severely criticizes the second approach, which allows so-
called full damages under a relaxed burden of proof for
causation.? A third approach allows the jury to award a
subjective amount targeted to the loss of chance but with-
out use of a percentage discount.?*

No appellate court in New York, and only one
trial court, has adopted Professor King’'s proportional
approach.%> Without discussion of the issue, appellate
courts have allowed full damages apparently under the
relaxed standard of causation approach (i.e., “substan-
tial possibility”).?¢ Some appellate courts have reduced
apparent “loss of chance” awards on the more subjective
basis of whether the award represents reasonable com-
pensation.9”

The use of a proportional or a subjective approach
would largely be dictated by the evidence presented at
trial.%8 If the expert evidence employs percentages, a
proportional approach becomes possible. Otherwise, the
only option would seem to be to allow the jury to follow
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the subjective approach.? Still, there is no support in the
academic literature or judicial decisions permitting full
damages for the ultimate harm suffered when at least
some of that harm was inevitable or attributable to a pre-
existing condition.

The subjective approach would appear to be most
consistent with New York’s existing law incorporated in
the “aggravation” charge. The jury is instructed to award
damages only for the harm caused by the defendant’s
negligence and not for plaintiff’s preexisting condition.100
If this conclusion is accurate, it may not be necessary for
the Court of Appeals to adopt the doctrine because exist-
ing New York law already embodies it.101

“Substantial Factor” and “Substantial Possibility”

In Mortensen, the First Department upheld the jury charge
instructing only “substantial possibility” on the issue of
proximate cause concluding that the “concepts of ‘sub-
stantial factor in bringing about an injury” and ‘substan-
tial possibility of avoiding the injury . . . are virtually
indistinguishable.”102 However, in view of the Court of
Appeals discussion in Wild, which seems to require the
standard burden of proof and proximate cause instruc-
tions when “substantial possibility” is charged, is the
statement in Mortensen accurate? In other words, if “sub-
stantial factor” must be charged when “substantial possi-
bility” is charged, there must be a difference between the
two concepts. Does the difference lie in “substantial,” the
word common between the two, or in the words “factor”
and “possibility?” Logic would seem to dictate that the
difference between “substantial factor” and “substantial
possibility” must be in the difference between “factor”
and “possibility.”

The law appears clear that proximate cause cannot be
measured by percentages or probabilities.103 Of course,
the burden of proof is measured by probabilities (i.e.,
more likely than not).104 But in Wild, the Court of Appeals
seems to indicate that the burden of proof should not be
changed when “substantial possibility” is charged. Thus,
probabilities are necessitated by the burden of proof but
prohibited from causation.

The First Department’s decision in Stewart v. New York
City Hospital Corp.105 helps to illustrate the point. The
jury awarded the plaintiff $500,000 for the plaintiff’s loss
of “natural” childbearing capacity following an ectopic
pregnancy causing destruction of the right fallopian tube.
The trial court granted the defendant’s post-trial motion
in part, finding that a 10% chance was not a “substantial”
possibility of having children naturally, and reduced the
damages for loss of the fallopian tube to $100,000. The
First Department reversed, stating that the jury would be
justified in concluding that the loss of a “5 to 10 percent”
chance of having a child naturally was “substantial.” The
court increased the award to $300,000.106

The First Department applied the usual requirement
that a plaintiff show that the negligence “was a substan-



tial factor in bringing about the injury.” The court did not
address whether the “5 to 10 percent” chance applied to
“substantial factor” or to “the injury.” But, if proximate
cause cannot be discounted by percentages, the “5 to 10
percent” would seem to apply to “the injury.”

Assuming this to be true, on what basis did the First
Department increase the award to $300,000 (halfway
between the trial court and the jury awards)? Does this
mean that the injury must be “substantial” before any
award of damages may be made by a jury? Under what
principles of tort law do we limit compensation only for
“substantial” harm, whatever that may mean under the
law? At a minimum, it would seem that using “substan-
tial” for both causation and harm is confusing.

Speculative Harm vs. Compensable Harm

One of the common criticisms of the LOC doctrine is that
it permits recovery for harm that is speculative,9” con-
trary to settled law prohibiting such a result.108 A related
criticism is that the doctrine allows compensation based
on ultimate harm that has not fully occurred and may
never occur.109

Using Stewart as an example again, is an award based
on a “5 to 10 percent” loss of chance necessarily specula-
tive because that form of harm does not meet the burden
of proof by more likely than not? Additionally, the deci-
sion does not indicate whether the plaintiff had suffered
the ultimate harm of being unable to conceive naturally.
What if the plaintiff was still of childbearing age and bore
a child naturally later? Was the plaintiff compensated for
an ultimate harm that did not occur?

Cases involving the delayed diagnosis of cancer are
typical subjects for the LOC doctrine.l’0 Assertions by
plaintiffs that medical malpractice deprived them of a
probability of a cure or for a better outcome are frequent-
ly met with defense complaints that the claims are specu-
lative. The courts have nevertheless ordinarily allowed
them to be weighed by a jury because, as one court has
observed, “[w]e can then only deal in probabilities since
it can never be known with certainty whether a differ-
ent course of treatment would have avoided the adverse
consequences.” 111

A recent Second Department case highlights some of
the troublesome issues that arise in these types of cases
with respect to damages. In Luna v. Spadofora, 12 the jury
returned a verdict of $6.8 million that the trial court set
aside, concluding that there was no rational basis upon
which the jury could find that the 13-month delayed
diagnosis of the plaintiff’s thyroid cancer was a proxi-
mate cause of the plaintiff’s injuries. Plaintiff alleged that
the delayed diagnosis worsened her prognosis, increased
her harm due to metastasis of her cancer, and significant-
ly decreased her 10-year survival rate. Plaintiff’s expert
testified that, when the plaintiff first saw the defendant,
there was an 85% to 90% 10-year survival rate but that
the delayed diagnosis reduced that to 40% to 50%. The

Appellate Division reversed the trial court and reinstated
the verdict, finding that there was a rational basis for
the jury to conclude that the defendant’s negligence
proximately caused the plaintiff to have a worsened or
decreased 10-year survival rate.113

The decision in Luna indicates that the initial diagno-
sis was in November of 2003 and that the trial occurred
in 2011 or 2012. The plaintiff appears to have been alive
when the appeal was decided in April of 2015. This sug-
gests that the Appellate Division reinstated a $6.8 million
verdict based at least in part on a reduction of 50% in the
10-year survival rate when in fact the plaintiff was still
alive more than 10 years after the diagnosis.

One of the common
criticisms of the LOC doctrine

is that it permits recovery
for harm that is speculative.

Critics of the LOC theory would point to Luna as
an example of the courts authorizing compensation
based on speculative harm and on ultimate harm that
did not occur. To address this critique, Professor King
and one other author have recommended that “loss of
chance” awards be made only after the ultimate harm has
occurred.* However, both authors acknowledge that the
statute of limitations would have to be changed to allow
time for the ultimate harm to occur.115

“Loss of Chance” and “Wrongful Death”

Wrongful death actions are typical applications of the
LOC doctrine upon allegations that negligence “has-
tened” or “speeded up” the death or deprived the dece-
dent of a chance of survival. There has been substantial
debate outside New York about whether the doctrine
is compatible with state wrongful death statutes.l® No
New York court has addressed the question.

New York appears to be one of the jurisdictions strictly
construing its wrongful death statute!’” and otherwise
adheres to the common law that an action for personal
injury abates upon death.118 It has yet to be seen whether
a New York court will authorize “loss of chance” in a
wrongful death action under either: (1) the relaxed bur-
den of proof on causation despite the language of the
wrongful death statute limiting recovery to negligence
“which caused the decedent’s death” or (2) the inde-
pendent compensable harm method, which is a form of
injury separate from the death.

Omission and Commission
At least in the Fourth Department, the Wild decision

seems to limit the LOC doctrine to theories of omission.
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While this is consistent with Professor King’s observation
that most “loss of chance” claims have involved delays in
diagnosis,!1? the doctrine has not been expressly limited
to such cases. The Fourth Department did not cite to any
cases supporting its conclusion.

Conclusion

It appears that New York is not applying the LOC doc-
trine in any coherent or consistent fashion. In three of the
four departments, New York has apparently adopted the
doctrine, but only if the loss of chance is a “substantial
possibility.” In the Second Department, it appears that
awards are made for any loss of chance and even when
the ultimate harm has not occurred. In the Fourth Depart-
ment, it appears that the doctrine is only applicable to
“omission” theories and not “commission” theories. Fur-
ther, it appears that New York courts must charge both
“substantial factor” and “substantial possibility” even
though the First Department has previously stated that
those concepts are “virtually indistinguishable.” Some
New York courts also award full damages for the ultimate
harm based solely on a loss of chance.

All of this has occurred under New York law with vir-
tually no discussion of the issues or the policy consider-
ations underlying the imposition of the relaxed standard
of causation or the recognition of a new form of harm.
Until there is clarification from the Court of Appeals,
it will be up to the trial courts and counsel to craft the
application of the LOC doctrine, if at all. In the meantime,
it appears that plaintiffs and defendants will take their
chances with the LOC doctrine. |
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Proving a Joint Account
With Right of Survivorship
or Totten Trust Account
Without the Signature Card

By Brian P. Corrigan

frequent dispute in administration of a dece-
Adent’s estate concerns the interest of a surviving

co-tenant in an account alleged to have been
joint with right of survivorship. Similar issues arise as
to the interest of a beneficiary to an alleged Totten trust
account. The analysis begins with a review of the signa-
ture card establishing the account at issue. The signature
card, and, specifically, the language on the signature card
identifying the interests of the parties in the account, is
recognized as the best evidence of the decedent’s intent at
the time the account was established.! As a consequence
of mergers or otherwise, banks sometimes cannot locate
the signature card when it is needed in an estate adminis-
tration. However, there is other evidence courts regard as
probative of whether a joint account with right of survi-
vorship or Totten trust account has been established when
the signature card is unavailable.
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Joint Accounts With Right of Survivorship
With respect to joint accounts, N.Y. Banking Law § 675
provides that when a deposit is made in the name of the
depositor and another person to be paid to either or the
survivor of them that the
making of such deposit . . . shall, in the absence of
fraud or undue influence, be prima facie evidence, in
any action or proceeding . . . of the intention of both
depositors . . . to create a joint tenancy and to vest title
to such deposit or shares, and additions and accru-
als thereon, in such survivor. The burden of proof in
refuting such prima facie evidence is upon the party or
parties challenging the title of the survivor.

Thus, an executed signature card containing language
complying with the statute exonerates the bank from
liability and creates a rebuttable presumption? that the
surviving co-tenant is entitled to the entire account.



In Estate of Butta,? the interest of the decedent’s great
nephew, Nicholas, in an account he claimed to be joint
with a right of survivorship with his deceased aunt,
was tried before the Surrogate without a jury. The facts
established that the decedent’s estate was almost $4 mil-
lion and Nicholas was not a beneficiary of her will or
lifetime trust. The subject bank account was opened with
a $240,000 deposit supplied by the decedent. On the date
of the decedent’s death, the balance was $151,485.75. All
withdrawals from the account were made by Nicholas
solely for his own benefit. All of the statements and can-
celed checks for the account were mailed to the decedent,
and she reported all of the interest earned on the account
on her income tax returns.

The bank was unable to produce the signature card.
The bank representative who opened the account testi-
fied that she had probably opened between 500 and 1,000
accounts for customers. Although she did not remember
any specific conversation with the decedent and Nicholas
on the date the account was opened, she did recall that
she told them that the account would be payable to the
survivor of them upon the death of the other. Further, the
bank representative testified that she knew she advised
the decedent and Nicholas that the account was a survi-
vorship account because, when the account was opened,
the bank would not open an account in two names unless
it was a survivorship account.

The bank was able to produce an “electronic signa-
ture card summary” containing the account number,
the names of both the decedent and Nicholas under the
“Account Title,” the letter “J” under the “Account Type”
and the electronic signatures of both the decedent and
Nicholas.

The Statutory Presumption Under Banking Law

§ 675 and Common Law Principles

The Surrogate acknowledged the line of cases holding
that survivorship language on the signature card suffices
to establish a prima facie case under Banking Law § 675,
but noted it does not follow from those cases, or the stat-
ute, that the statutory presumption is restricted to cases
where the signature card contains survivorship language.
Surrogate Holzman held that

while survivorship language on the signature card
itself is the best evidence to give rise to the statutory
presumption, and, perhaps, in most cases the only
practical way, it is not the exclusive way. The statutory
presumption arises upon any proof that clearly estab-
lishes the deposit was made and credited in the name
of both parties to be paid to either or the survivor of
them.4

This analysis continued, noting it is well established
that the surviving tenant will prevail, without the benefit
of the statutory presumption, by establishing a common
law joint account with right of survivorship citing, inter
alia, In re AntoinetteS and In re Coon.6

Evidence Establishing a Joint Account
With Right of Survivorship
The Surrogate held, in the alternative, that Nicholas was
entitled to the presumption under Banking Law § 675 or
that he adduced sufficient proof to meet his burden of
proof under common law principles. The court referred
to the following facts in support of its holding:
* The redacted electronic signature card reflects that
the type of account was “J,” a joint account.
¢ The only type of account that the bank would open
at the time the account was opened in the names of
two depositors was a joint account with survivor-
ship rights.
¢ The bank representative who opened the account
told the decedent and Nicholas that the account was
payable to the survivor.

The signature card is recognized
as the best evidence of the

decedent’s intent at the time the
account was established.

Although the bank representative’s recollection of the
account opening was imperfect, the Surrogate found no
reason to doubt her credibility. The court analogized the
representative’s testimony to that of an attorney who
supervises the execution of numerous wills and can be
positive that a particular will was executed with the
required statutory formalities without necessarily being
accurate as to all of the other details regarding the execu-
tion ceremony.

Having found a joint account with right of survivor-
ship, the court next addressed, and rejected, the execu-
tor’s claim that the account was a convenience account,
citing the following evidence:

¢ The statements and canceled checks were mailed

to the decedent’s home and there is no reason to
believe that she did not read them.

* The statements/canceled checks reflect that Nicho-
las made over 200 withdrawals solely for his benefit.
Although Nicholas assisted the decedent with
chores, there was no proof that she relied solely
upon him or that she was in any way incompetent.
The decedent lived by herself, consulted with her
accountant without anyone else being present and,
more than three years after the account was opened,
she executed both a lifetime trust and a will under
which her great-nephew did not receive any portion
of her substantial estate.

The First Department affirmed, holding,

The testimony of a bank employee that the signature
cards used by the bank when the subject account was
opened contained right of survivorship language was,
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in the face of the bank’s inability to produce the actual
signature card for the account, sufficient proof that
such language in fact appeared on the signature card
with which the account was opened. It is therefore
unnecessary to determine whether the presumption
of a joint account with rights of survivorship (Banking
Law § 675(b)) may arise from other proof.”

Thus, the Appellate Division’s decision leaves open,
at the appellate level, whether the statutory presumption
may arise from proof other than the signature card.

In In re Slavin,® although the signature card could not
be produced, the Surrogate found the presumption under
Banking Law § 675 had been established by other proof.

ed that the decedent knew that [Anna] used the accounts
for her own benefit and he did not object.”®

Totten Trust Accounts
N.Y. Estates, Powers & Trusts Law 7-5.1 et seq. (EPTL)
governs Totten trust or “in trust for” bank accounts and
provides for a financial institution’s release from liability
for making payment to the beneficiary in accordance with
the statute.10

In Estate of Posch,11 the bank’s computer records listed
Helen as beneficiary of a trust account established by the
decedent. There was, however, no signature card, or any
other document signed by the decedent, in the bank’s

While the revocation of a trust account requires a

writing, EPTL 7-5.1 makes no mention of a writing requirement
for the creation of a trust account.

The decedent was a partner at Cantor Fitzgerald and
died intestate on September 11, 2001, in the attack on the
World Trade Center. He was survived by his minor son
from a prior marriage (who was his sole distributee) and
his fiancée, Anna, with whom he had lived for more than
four years immediately prior to his death.

The decedent had $656,944.36 in three accounts and
banked at the World Trade Center branch of his bank.
After September 11, 2001, Anna closed the accounts. The
signature cards were maintained at the World Trade Cen-
ter branch and were destroyed on September 11.

The administrator of the decedent’s estate (the mater-
nal grandmother of the decedent’s son) commenced a
turnover proceeding against Anna and the bank. The
administrator contended that because the signature cards
could not be produced, the respondents could not satisfy
the requirements under Banking Law § 675 and, there-
fore, neither the bank nor Anna was entitled to the statu-
tory presumption.

Citing Butta, the bank and Anna moved for sum-
mary judgment and submitted the deposition testi-
mony of three different bank employees that at the time
the accounts were established the following language
“accounts with multiple owners are joint, payable to
either owner or the survivor” would have appeared on
what was signed. As the administrator submitted no
evidence to rebut this testimony, the Surrogate found
that the statutory presumption under Banking Law § 675
applied.

The court next rejected the administrator’s allegation
that the accounts were merely of convenience, finding:
“Decedent was a bright, educated stock trader who was
in no need to have convenience accounts created on his
behalf. The bank statements and cancelled checks indicat-
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possession designating a beneficiary. In the turnover pro-
ceeding commenced against Helen by the administrator
of the estate, a bank employee testified that it was the
bank’s policy not to require a signature card when an
individual account was converted to a trust account. The
administrator of the estate and Helen each moved for
summary judgment.

The Surrogate noted that EPTL 7-5.1(d) provides that
a trust account is established “by the depositor describing
himself as trustee for another” and, under common law,
a trust of personal property can be established by parol
with no particular form of words being necessary, pro-
vided the expression of intent is unequivocal. The court
observed that EPTL 7-5.1 left the common law standard
for establishing a trust chiefly intact.

While the revocation of a trust account requires a
writing,12 EPTL 7-5.1 makes no mention of a writing
requirement for the creation of a trust account. Thus, the
question of law is whether the decedent’s direction to the
bank met the statutory requirements, and the question of
fact is what the decedent communicated to the bank.

The Surrogate concluded that the bank’s computer
entry was admissible as a business record, but it had
no more probative value than any other evidence and,
therefore, the “unsigned bank records alone are not
conclusive evidence of the transaction.”13 The court
denied the summary judgment motions and held that
the administrator was entitled to test at trial the credibil-
ity of the bank employee who generated the computer
record.

Estate of Tatel* involved a dispute among the dece-
dent’s three children as to the beneficiary of a Totten trust
account. The administrator of the decedent’s estate, one
of the children, petitioned to have her sister return funds



withdrawn from the account. The bank was unable to
produce the signature card.

At trial, the petitioner testified that she was present
with the decedent when the account was opened in 1984
with proceeds from the decedent’s lottery winnings, and
observed the decedent designating all three of her chil-
dren as beneficiaries. She further testified that her mother
never changed the designations. During the last year of
her life, the decedent’s health deteriorated and she could
no longer handle her financial affairs. The petitioner
testified that her mother gave her the checkbook for
the account in question so she could pay the decedent’s
expenses. The court observed the records supported the
petitioner’s testimony as all of these checks were num-
bered sequentially and followed numerically from the
checks signed by the decedent.

The petitioner observed that the respondent, who
lived in a basement apartment at the mother’s home,
received shipments of new furniture and other purchases
at a time when the respondent was on public assistance.
The decedent was not receiving bank statements and
believed the respondent was intercepting them to cover
up withdrawals. The bank records revealed that the
respondent wrote checks on the account, none of which
was in the proper numeric sequence.

The court noted that the respondent, who claimed she
accompanied the decedent to the bank in 1984 and that
the decedent designated her as sole beneficiary, testified
in an “evasive and reluctant manner.” The respondent
admitted to writing the checks, but claimed the decedent
gave her authority to do so.15

The court credited the petitioner’s testimony and con-
cluded a Totten trust account was established for the ben-
efit of all three of the decedent’s children. The court held:

The fact that the bank statements only list respon-
dent’s name as beneficiary, although of some rel-
evance, is clearly outweighed by the testimony of
petitioner, the circumstances surrounding the creation
of the account, and the lack of original signature cards
to support that this was the only name on the actual
account. As such, respondent is entitled to a one-third
interest in the account.16

In In re Clinton, the administrator of Carrie Clinton’s
estate commenced a turnover proceeding against a bank
and Shirley Sidbury, who claimed to be the beneficiary of
several accounts shown on the bank’s records as “Carrie
Clinton ITF Shirley Sidbury.” All three parties moved
for summary judgment. After finding issues of fact and
denying the motions of the administrator and Sidbury,
the court turned to the bank’s motion seeking a determi-
nation that it was merely a stakeholder.

As it was unable to produce the signature card, the
bank relied on an affidavit from the manager of the
branch where the transaction occurred. The branch man-
ager testified that on March 6, 1998, the account titles
were changed from the decedent’s name alone to Totten

trust accounts payable to Sidbury. The manager further
testified that the bank’s computer records identified the
customer service representative who handled the transac-
tion (who was no longer employed by the bank) and that
it was the bank’s procedure to require proof of identifica-
tion from the customer. The bank also relied on the fact
that the statements thereafter listed the account title as
“Carrie Clinton ITF Shirley Sidbury.”

The evidence showed that a year before the Totten
trust accounts were established, the decedent’s doctor
noted that the decedent, in her mid-80s, had early organic
mental syndrome, a deterioration of mental function that
occurs with aging. The doctor was concerned about the
decedent’s ability to administer prescribed medication.
Further, the decedent told her doctor she didn’t have the
means to buy the medication despite, although unknown
to the doctor, having more than $500,000 in the bank.

For the bank to gain the release from liability under
EPTL 7-5.4, the court stated that “there must be a pay-
ment to a ‘beneficiary” which is defined as a ‘person
who is described by the depositor as a person for whom a
trust account is established.””1” The bank argued that its
computer records would not reflect a Totten trust account
without one having been validly established by the
depositor. Surrogate Preminger rejected this argument
and held that

the best evidence of such a transaction would be a
signature card signed by the decedent, or at the very
least, some other admissible indication of the dece-
dent’s intent to create the Totten Trust accounts [citing
Tate and Posch]. [The bank], however, concedes it does
not have signature cards corresponding to this account
change transaction, and instead offers only its com-
puter records and the statements of an employee who
has no recollection of the transaction, nor personal
knowledge of it. Having put forth essentially nothing
but its computer account records, [the bank’s] cross
motion for summary judgment seeking stakeholder
status should be denied.18

In re Wess!? involved a dispute between Wess, a long-
time friend of the decedent who claimed to be a ben-
eficiary of a Totten trust account, and the executor who
contended it was an estate asset. The bank could not find
the signature card.

The decedent was a businesswoman who wholly
owned a consulting company and who died in 2009 at
age 55 leaving an estate of approximately $9 million. The
decedent and Wess were romantically involved, having
lived together for a decade. They stopped living together
around 2000, but remained friends. Indeed, in the last
10 years of the decedent’s life, and up to a few months
before her death, the decedent gave Wess a number of
generous gifts; this was not disputed by the executor.

In August 2009, after learning that she would likely
die within the year, the decedent executed a will and
made arrangements to seek medical treatment in Japan.
On the same day the decedent flew to Japan, she added
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approximately $370,300 to the subject account, thereby

increasing the balance to about $406,300. The account

contained approximately $441,500 when she died.

Having to overcome hearsay issues, CPLR 4519 and
the missing signature card, Wess submitted the following
evidence in support of his summary judgment motion:

1. the 1099s for 11 years (1998 through 2009), showing
the account as “I/T/F Frank Wess,” were addressed
to the decedent, which she may be presumed to
have seen without protest as to their accuracy;

2. the bank records reflecting that the subject account
was held “I/T/F” Wess; and

3. abank employee’s testimony that such data was,
as a matter of company practice, entered into the
bank’s computer system at the time that the deposi-
tor supplied the information.

In opposition, the administrator argued that the
account was never established, the decedent forgot about
the account and intended to dispose of it by will, and/
or that the account had been revoked by the decedent.
Surrogate Anderson found none of these theories to be
supported by anything other than bare speculation and
granted Wess’ summary judgment motion.

Conclusion

An attorney advising a client in a dispute over a Totten
trust or joint account for which the signature card is not
available should explore whether bank statements show-
ing the interest of the other party were sent to the dece-
dent and whether the decedent ever made an objection. A
related consideration is whether there is reason to believe
the decedent was not receiving this mail or that the dece-
dent may not have been able to read or understand the
statements. Furthermore, rather than relying on bank

records alone, a bank employee with direct knowledge of
the transaction itself or, if that is unavailable, the practice
and procedure related to the transaction should be pur-
sued in discovery. The relationship between the decedent
and the other party should be examined as well as the
circumstances under which the account was established.
Finally, the proposed disposition of the account should be
viewed in the context of any other planning the decedent
made and the disposition of other estate assets. |
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

I am deeply disturbed by the events
that transpired at a recent on-site visit
to inspect the opposing party’s books
and records in compliance with a dis-
covery order. Due to the defendants’
repeated failure to comply with sev-
eral discovery orders and deadlines
and the parties’ contentious and acri-
monious relationship, I got a court
order directing that the defendants
produce certain documents by a spec-
ified date. The court also granted us
permission to have an on-site visit
and inspection of the defendants’
books and records.

On the agreed-upon site-visit date,
I met the defendants’ counsel at the
defendants’ offices and was accompa-
nied by an accountant that the plain-
tiff hired to assist with the litigation.
Despite the fact that the defendants
had several weeks to prepare the doc-
uments requested by the plaintiff for
the on-site inspection, after we were
placed in a conference room, we were
given only two Bankers Boxes® of
documents, with limited information.
Although I made repeated requests
for additional information, the defen-
dants failed to produce numerous cat-
egories of documents that the court
ordered them to produce. The defen-
dants’ counsel stated that they would
produce these materials at a later date
since they did not have them avail-
able.

That wasn’t the end of the story.
While we were in the conference room,
I saw that there were several boxes of
documents in the hallway outside the
conference room. I knew right away
that the boxes contained categories of
documents responsive to the plain-
tiff’s requests, which the court had
ordered the defendants to produce.
This was obvious from the labels that
were clearly visible and in plain sight
on the sides of the boxes.

I asked the defendants’ counsel
about the boxes in the hallway but was
told that I could not see them because
he did not currently have access to
those materials. Since I had reason
to believe that the boxes contained

responsive materials and felt that I was
being stonewalled, I used my smart-
phone camera to take pictures of the
boxes from the conference room so that
I would be able to present the issue to
the court if necessary.

Although the defendants’” counsel
was nowhere in sight when I took the
pictures, within two minutes he came
storming into the conference room and
asked whether I had taken any pic-
tures. It was only then that I discov-
ered that we had been under surveil-
lance in the conference room during
the entire document production. When
I saw the webcam in the conference
room, I confronted opposing counsel,
asking whether he and his clients had
been watching and listening to my
communications with the plaintiff’s
accountant. The defendants’ counsel
did not deny that he and his clients
had been watching and listening to our
communications. Instead, he smirked
and replied that my communications
with the plaintiff’s accountant had no
expectation of confidentiality or privi-
lege. He refused to allow me to take a
picture of the webcam. Based on these
circumstances, I can only assume that
both opposing counsel and his clients
had been secretly monitoring my pri-
vate and privileged communications
and work product with the plaintiff’s
retained expert.

I am deeply troubled by what hap-
pened and by opposing counsel’s
behavior, which strikes me as out-
rageous. Are we now at a point in
the practice of law when opposing
counsel can secretly videotape a docu-
ment production and eavesdrop on my
conversations during my inspection of
the documents? What about telephone
conversations? If counsel secretly put
me under surveillance while I was
in the conference room, it is possible
that he may have also recorded our
telephone conversations. I am writing
to the Forum because, quite frankly,
I am unfamiliar with the rules. What
should I do?

Sincerely,
Ben Camed

Dear Ben Camed:

Your letter raises several important
issues about what we hope is not
becoming a common practice. It
seems as if everyone has an iPhone,
or another kind of smartphone, with
the ability to surreptitiously record
conversations and events at will with
only the tap of a screen or the click
of a button. The fact that technology
may present an irresistible temptation
to certain members of our profes-
sion makes your question particularly
timely.

As an initial matter, what occurred
may be a great example of an out-
rageous discovery abuse that would
allow you to pursue a whole host of
remedies before the court that ordered
the document production. However,
that is a subject for another time, and
perhaps another space. Our focus here
is through the lens of the ethical and
professional questions that arise from
the secret attorney recording that you
described and its implications to the
legal profession.

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by

e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.
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It is useful to begin with a brief
review of federal and state law on
wiretapping. Federal law permits a
non-law  enforcement individual
to record telephone calls and other
electronic communications as long
as one party to the conversation or
communication has consented. See 18
US.C. § 2511(2)(d) (2008). States are
allowed by 18 U.S.C. § 2516(2) to enact
their own legislation on wiretapping.
The result, as one might expect, has
been that the laws on this issue vary
widely from state to state. In some
states, so-called “two-party consent”
laws have been adopted, meaning
that every party to a phone call or
conversation must consent in order
for the recording to be lawful. These
laws have been enacted in California,
Florida, Illinois, Maryland, Massachu-
setts, Montana, Nevada, New Hamp-
shire, Pennsylvania, and Washington.
See Robert Pelton, Ethics and the Law:
Professionalism, Voice for the Defense
Online, October 2, 2011, http://
www.voiceforthedefenseonline.com/
story/ethics-and-law-professionalism-
robert-pelton.

The majority of states, however,
have adopted “one-party” consent
laws, meaning that only one party to
the conversation needs to consent to
the recording for it to be legal. See id.
New York is a one-party consent state.
Therefore, in New York it is not a crime
to record or eavesdrop on an in-person
meeting or telephone conversation if
one party to the conversation consents;
that one party can, in fact, be the indi-
vidual recording the conversation. N.Y.
Penal Law §§ 250.00, 250.05.

With the federal and state laws in
mind, the next question is: even if the
recording is legal, is it ethical for an
attorney to engage in such conduct?
Not surprisingly, there also is a wide
range of differing opinions on this
topic across the United States. Twelve
states and the District of Columbia
hold that secret attorney recording is
not unethical. The 12 states include
Alabama, Alaska, Kansas, Maine, Min-
nesota, Mississippi, Missouri, North
Carolina, Oklahoma, Tennessee, Texas,
and Utah, as well as the District of

Columbia. See Carol M. Bast, Surrepti-
tious Recording by Attorneys: Is It Ethi-
cal?, 39 St. Mary’s L.J. 661, 684-85.
Nine states hold that secret attorney
recording is unethical, except in certain
situations. The nine states are Arizona,
Colorado, Idaho, Indiana, Iowa, Ken-
tucky, New York, South Carolina, and
Virginia. Id. at p. 688. Five states hold
that secret attorney recording should
be evaluated on a case-by-case basis.
These states are Hawaii, Michigan,
New Mexico, Ohio, and Wisconsin. Id.
at p. 694. And 13 states have not yet
reached a consensus on this issue. The
remaining states are Arkansas, Dela-
ware, Georgia, Louisiana, Nebraska,
Nevada, New Jersey, North Dakota,
Rhode Island, South Dakota, Vermont,
West Virginia, and Wyoming. Id. at pp.
683, 695. New York is one of the nine
states that hold that secret attorney
recordings are generally unethical, but
under certain circumstances record-
ings may be permissible. Id. at p. 688.

Various New York bar associations
and ethics committees have examined
the topic and provided guidance. In
1979, the New York State Bar Associa-
tion Committee on Professional Ethics
issued a formal opinion on this subject
stating that “lawyers engaged in a
criminal matter, representing the pros-
ecution or a defendant, may ethically
record a conversation with the consent
of one party except where the purpose
is to commit a criminal, tortious or
injurious act.” N.Y. State Bar Ass'n
Comm. on Prof’l Ethics Op. 515 (1979).
In addition, the 1979 opinion stated
that a lawyer may counsel a client
about the legality of the client secretly
recording a conversation with a third
party. Id.

In 1993, the New York County Law-
yers’ Association (NYCLA) also issued
an opinion on the subject. The NYCLA
reasoned that while “[p]erhaps, in the
past, secret recordings were consid-
ered malevolent because extraordi-
nary steps and elaborate devices were
required to accomplish such record-
ings [because] [tJoday, recording a tele-
phone conversation may be accom-
plished by the touch of a button [there-
fore . ..] we do not believe that such an
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act, in and of itself, is unethical.” N.Y.
County Lawyers’ Ass'n Ethics Op. 696
(1993). However, the NYCLA's opinion
also advised attorneys to avoid using
the recording in a “misleading way,”
or lying about the existence of the
recording at all, and stated that in these
circumstances, the attorney’s behavior
would be considered to be “ethically
improper.” Id.

In 2004, the Association of the Bar of
the City of New York issued an opinion
stating that while a secret recording is
improper as a routine practice, there
are circumstances where undisclosed
tapings should be permitted. See Ass'n
of the Bar of the City of N.Y. Formal
Ethics Op. 2003-2 (2004). For example,
where the recording “advances a gen-
erally accepted societal good” it may
be proper. Id. However, it would be
unethical for an attorney to surrepti-
tiously record a conversation for the
sole purpose of having an accurate
record of the conversation. Id.

The Association ultimately coun-
seled attorneys against making such
recordings absent unusual circum-
stances, stating: “We further believe
that attorneys should be extremely
reluctant to engage in undisclosed tap-
ing and that, in assessing the need for
it, attorneys should carefully consider
whether their conduct, if it became
known, would be considered by the
general public to be fair and honor-
able.” Id.

Our research did not uncover
many New York court decisions on
this issue. The one case we did locate
is illustrative of when the exception
rather than the general rule on secret
recordings applies. In Mena v. Key
Food Stores Co-op., Inc., 195 Misc. 2d
402, 403 (Sup. Ct., Kings Co. 2003),
the plaintiffs, who were employees
of defendant Key Food, brought suit
against their employer, alleging that
obscenities and racial slurs were being
directed at women and African Ameri-
cans in the workplace. A Key Food
employee consulted with counsel,
who advised her about the legality of
secretly recording her employer, and
subsequently, a secret recording did
take place. Although the defendant
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employer tried to suppress the con-
tents of the taped telephone conver-
sations between the employer and
third parties, and tried to disqualify
the employee’s counsel because of his
involvement in the recording, the court
ultimately found that the attorney’s
conduct was reasonable and appropri-
ate given the circumstances surround-
ing the recording. The Supreme Court
reasoned that the recording was justi-
fied because

[t]he interests a[t] stake here tran-

scend the immediate concerns of

the parties and attorneys involved

... The public at large has an inter-

est in insuring that all of its mem-

bers are treated with that modi-

cum of respect and dignity that is
the entitlement of every employee
regardless of race, creed or national
origin. Weighed against this ethical
imperative, the attorney’s conduct

. should not be subject to con-

demnation . . .

Id. at 407. Notably, privileged and/
or confidential communications and
information did not appear to be at
stake in that case as seems to be the
case here.

Other authorities, including the
American Bar Association (ABA), have
also weighed in on this topic. Interest-
ingly, as technology has advanced and
changed over time, so has the ABA’s
position on attorney recording. For
instance, in 1974, in ABA Formal Opin-
ion 337, the ABA held that an attor-
ney should not record a conversation
without full consent from all parties,
the exception being that government
and law enforcement attorneys could
record a conversation without such
consent. See Bast, supra, p. 665.

However, 27 years later, in June
2001, the ABA changed course with the
adoption of Formal Opinion 01-422,
which permits an attorney to secretly
record conversations with non-clients
in one-party consent states like New
York. See ABA Comm. On Ethics and
Prof’l Responsibility, Formal Op.
01-422 (2001). According to the ABA,
“[a] lawyer who electronically records
a conversation without the knowledge
of the other party or parties to the con-

versation does not necessarily violate
the Model Rules. Formal Opinion 337
(1974) accordingly is withdrawn.” Id.
ABA Opinion 01-422 is not with-
out limitations, however. For example,
an attorney should not surreptitiously
record a conversation in a two-party
consent state, where the consent of all
the parties is necessary in order for the
recording to be lawful. The Opinion
also cautions that an attorney shall not
falsely deny that a recording is taking
place or has taken place. According to
the ABA, “[t]o do so would likely vio-
late Model Rule 4.1, which prohibits a
lawyer from making a false statement
of material fact to a third person.” Id.
This very issue of lying about mak-
ing a recording was addressed by the
Mississippi Supreme Court in The
Mississippi Bar v. Attorney ST, 621 So.
2d 229 (Miss. 1993). The Mississippi
Supreme Court determined that even
if the attorney did not violate any ethi-
cal rules by surreptitiously taping two
telephone conversations, one with an
acting city judge and one with the city
police chief, it was a violation of the
Mississippi Rules of Professional Con-
duct for the attorney to lie and deny
that the recordings ever took place. The
court explained:
We find . . . that Attorney ST
stepped over the line in viola-
tion of the Mississippi Rules of
Professional Conduct when he bla-
tantly denied, when asked, that
he was taping the conversations.
Rule 4.1 comment expressly states
that “[a] lawyer is required to be
truthful when dealing with oth-
ers on a client’s behalf.” An attor-
ney is not a private detective or a
secret agent; he is not acting as an
undercover police officer; rather,
he is first and foremost an attorney,
and his truthfulness must be above
reproach. When asked point-blank
whether he is mechanically repro-
ducing a conversation, his answer
must be truthful. To respond oth-
erwise vitiates all rules of profes-
sional conduct.
Id. at 233.
Another court to examine the issue
of covert recordings by an attorney is

the U.S. District Court of the North-
ern District of Illinois in Anderson v.
Hale, 202 ER.D. 548 (N.D. Ill. 2001).
In Anderson, the court found that an
attorney’s surreptitious tape record-
ing of telephone conversations with
plaintiff’s witnesses in a civil case vio-
lated the state’s local rule. The court
explained that “[a]t a minimum, fair-
ness and honesty require attorneys
to disclose material facts to witnesses
at the commencement of a conversa-
tion [ . . . and] [w]hether a conversa-
tion is being recorded is a material
fact . . .” The court further reasoned
that because the attorney’s conduct
was inherently deceitful and involved
trickery, it would injure the public’s
confidence in the legal profession and
the legal system as a whole. Id. at 556.
We note, however, that Illinois, unlike
New York, is a two-party consent state.

In summary, in New York an attor-
ney is not permitted to secretly record
communications with opposing coun-
sel absent some very unusual circum-
stances. When evaluating the ethical
implications of an attorney recording,
it is important to consider the con-
text in which the secret recording was
made, as well as the intent and pur-
pose behind the recording. Addition-
ally, practitioners should bear in mind
the New York Rules of Professional
Conduct (NYRPC), specifically, Rule
8.4(c), which provides that a lawyer or
law firm shall not “engage in conduct
involving dishonesty, fraud, deceit or
misrepresentation.”

Applying these principles to the sit-
uation you have described, it certainly
seems as though the behavior exhib-
ited by opposing counsel in secretly
recording your private, and arguably
privileged, communications and work
product with the plaintiff’s retained
expert was made for an improper pur-
pose. Indeed, it seems obvious that
opposing counsel knew what he was
doing and was trying to obtain an
unfair strategic advantage by listen-
ing into the confidential conversations
between you and the plaintiff’s expert.
Although some might suggest that
you should have checked the room
for the surveillance camera and/or
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microphone, in our view, you had a
reasonable expectation of privacy and
should not have been subjected to
your adversary’s eavesdropping. We
are at a loss at how counsel could say
with a straight face that you had no
expectation of confidentiality during
the periods you were alone with plain-
tiff’s expert in the conference room, or
how this secret recording of the docu-
ment inspection “advances a generally
accepted societal good,” or in any way
was an exercise conducted in good
faith with the principles of fairness and
honesty in mind. Moreover, although
your adversary did not deny record-
ing your conversations when you con-
fronted him with the question, it is
unclear from the facts whether he has
actually acknowledged the recording
or will later deny doing so. As dis-
cussed supra, both bar associations and
courts have taken a strong position
against lying about the occurrence of
an attorney recording.

Either way, we believe that oppos-
ing counsel’s behavior runs contrary
to the standards of fairness and candor,
and we echo your sentiment that it is
quite outrageous. Indeed, we believe
that you would be on solid ground
to notify the court and seek, inter alia,
the disqualification of the defendants’
counsel and the preclusion of any
recording or transcription of the docu-
ment inspection, as well as to inform
the state bar authorities of your adver-
sary’s actions.

That leads us to our last point. Put-
ting aside the legal and ethical ramifi-
cations in New York, is this really the
direction that we want to be taking the
legal profession in — covertly record-
ing or eavesdropping on our adver-
saries — simply because in the age of
smartphones it is just so easy to do so.
We think not. George Orwell warned
us about Big Brother, but perhaps he
should have said something about
opposing counsel! We know that the
technology exists and facilitates such
recordings or eavesdropping, but that
does not mean that it should be used.
In this world of mass social media and
technology, we should take the high
road as attorneys and resist the constant

temptation to use technology to gain
what is, in our opinion, an improper
advantage over our adversaries.
Sincerely,
The Forum by
Vincent ]. Syracuse, Esq.
(syracuse@thsh.com),
Maryann C. Stallone, Esq.
(stallone@thsh.com) and
Hannah Furst, Esq.
(furst@thsh.com)
Tannenbaum Helpern Syracuse
& Hirschtritt LLP

QUESTION FOR THE

NEXT ATTORNEY
PROFESSIONALISM FORUM

I am an income partner at a 100-law-
yer firm. I was made partner just two
years ago. Six months after making
partner, I became pregnant with my
third child. After making it through
my first trimester, I started to share the
happy news with my colleagues. When
I'told a senior partner in my group that
I was expecting, he remarked, “Wow!
Haven't you already done your fair
share of overpopulating the earth?” 1
didn’t know how to respond. I felt both
defensive and uncomfortable, but I
chuckled along anyway, hoping to dis-
solve the awkwardness. In the months
and weeks leading up to my mater-
nity leave, I made sure to communicate
effectively both internally at the firm
with my colleagues, and externally
with my clients, about my anticipated
three-month leave and made sure that
all my cases would be accounted for
and covered during my absence.

Upon returning to work three
months later, I was greeted with fur-
ther offensive comments. On my first
day back to work, the managing part-
ner casually strolled into my office
asking, “How was your vacation?”
I responded that I was not on vaca-
tion, but on maternity leave for the
birth of my son. The managing partner
laughed and stated, “Same difference!”
and walked out.

The following week, I attended
a meeting with a client at opposing
counsel’s office on a case that I had
been working on before my maternity
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leave. When I made a suggestion about
a possible resolution of the matter that
I felt would achieve the client’s goals,
my adversary’s snide response was,
“Did it take you nine months to come
up with that idea?” I honestly did not
know what to say and did my best to
ignore the comment.

I have also noticed that the quality
and quantity of my work has changed
since I've returned from maternity
leave. Not only do I have a lower vol-
ume of work, but the level of interesting
work is also lower. Even though I have
returned to the firm full-time, my bill-
able hours have decreased significantly.
During my first year as partner, I billed
2,500 hours. During my second year as
partner, when I had my son and was
on maternity leave for three months,
I billed 1,800 hours. This leads me to
what happened at my end-of-the-year
meeting with the firm’s Compensa-
tion Committee. During that meeting,
one of the partners remarked that my
hours were very low for the year. When
I responded by reminding the Commit-
tee that I had been on maternity leave
for three months, another partner said
something along the lines of: “Well, if
you had spent as much time billing as
you did breastfeeding, you would have
had more billables this year.”

I cannot believe that in this day and
age I should be subjected to these types
of comments and behavior. I am out-
raged. Is the conduct described above
acceptable professional behavior?

Sincerely,

Pumped Up

MEMBERSHIP TOTALS

NEw REGULAR MEMBERS

1/1/15 - 10/14/15 6,893
NEwW LAW STUDENT MEMBERS

1/1/15 - 10/14/15 1,580
ToTtAL REGULAR MEMBERS

AS OF 10/14/15 65,061
ToOTAL LAW STUDENT MEMBERS

AS OF 10/14/15 3,635
ToTAL MEMBERSHIP AS OF

10/14/15 68,696
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

affidavits and complaints, but don't
use it in your memorandums of law.

Start each paragraph with a topic
or transition sentence. A topic sen-
tence introduces what you're going
to discuss in your paragraph. Every
sentence in each paragraph must relate
to and amplify your topic sentence. A
transition sentence links the end of one
paragraph to the start of the next para-
graph by linking or repeating a word
or concept.

Structure your writing so that the
reader follows your thoughts from the
beginning to the end of the document.
Be overt, not covert: “The best way to
ensure that a trial judge will under-
stand your case is to make the orga-
nization . . . obvious. Make your orga-
nizational plan overt.”16 Use headings
to organize your document. Use sub-
headings. Headings and subheadings
“bring the judge’s attention back into
focus.”17 Example:

I. Carly Dean fails to state a cause
of action against Pretty Proper-
ties for breach of contract because
Dean does not allege that Pretty
Property breached any contract.

II. Dean fails to state a cause of
action against Pretty Properties
for interfering with its contract.

A. Dean’s allegations do not
rise to the level of “wrongful
means”: Dean does not allege
that Pretty Properties used
physical violence, fraud, or
misrepresentation.

B. Dean fails to allege that
Pretty Properties was solely
motivated by malice.

Organize your legal argument. Start
with your strongest points — those on
which you're most likely to win. If two
points are equally strong, go first with
the point that’ll win the largest relief.
Alter that pattern to arrange your
points logically, to order the elements
or factors listed in a statute or seminal
case, or to begin with a threshold argu-
ment, like the statute of limitations,
before discussing the merits.

Your legal arguments must flow
logically.

Don'’t use the kitchen-sink approach:
Limit your contentions to those that
have a reasonable likelihood of suc-
cess.

Organize your argument using the
CRARC method.18 CRARC stands for
Conclusion, Rule, Application, Rebut-
tal and Refutation, and Conclusion.
Use CRARC as a roadmap to structure
an argument. CRARC guides you to
begin an argument with a persuasive
conclusion statement instead of a neu-
tral issue statement. It also directs you
to craft a rebuttal that acknowledges
the potential weaknesses of your cli-
ent’s case and preemptively refutes the
other side’s contentions. Anticipating
a rebuttal will give you credibility
without undercutting an argument.
A properly CRARCed argument sec-
tion addresses the strongest arguments
first, followed by weaker arguments
and public-policy arguments. This is
the best method for persuasive writ-
ing. It draws the court’s attention right
away to the arguments with which it
might agree.

Tone It Down. Tone helps deter-
mine whether readers will accept what
you write. Always be measured, ratio-
nal, and respectful. Never be bitter,
condescending, defensive, defiant, sar-
castic, self-righteous, or strident. Don’t
bold, italicize, underline, capitalize, or
use exclamation points or quotation
marks to emphasize or show sarcasm.
Avoid excessive capitalization. Once
you've found the right tone, keep it
consistent. Your tone should be confi-
dent, formal, persuasive, and under-
stated, not angry, colloquial, harsh, or
pushy.

Less Is More. Make your document
readable. Draft lots of short sentences.
Short sentences are powerful.l® Long
sentences are hard to digest.

Create short paragraphs. A para-
graph should rarely be longer than
six sentences. It shouldn’t exceed one
thought and two-thirds of a double-
spaced page or 250 words, whichever
is less. Intersperse short sentences with
a few long sentences, but make sure
your long sentences aren’t confusing.
Complicated and convoluted sentenc-
es will confuse your reader. They sug-

gest that you can’t explain your case
easily. They might even suggest that
you don’t understand your own case.

Varying sentence and paragraph
length makes your writing spicy and
more readable. When in doubt, shorter
is better.

To persuade, you'll

need to personalize
your client.

Leave white space on the page. The
white space is the space in the margins
and between words, sentences, and
paragraphs. The more words you put
on a page, the greater your chances of
losing. Your goal is to make sure that
the judge reads your document.

Just because you might have a
25-page limit doesn’t mean you should
exhaust your limit to make your point.
Make your point and stop. As one
scholar pointed out, “In the Book of
Genesis, God created the world in 400
words . . . . [This] writing[] get[s] to the
point.”20

Put Some Emotion Into It. The
facts of your case will dictate whether
you should use emotional facts, with-
out writing emotionally, to persuade.
A story infused with emotion will
“impact the outcome of a case.”?!

Use the right amount of emotion for
your case. Use more emotion if your
client lost a leg than if your client suf-
fered a black eye. If you're moving to
dismiss on the basis of subject-matter
jurisdiction, it’s probably best not to
use emotion to persuade.

If you use emotion to persuade,
don’t overdo it. Relying on too much
emotion to persuade, instead of rely-
ing on the law, will make you lose
credibility.

Let’s Get Personal. Paint a picture
of your client for your reader. To per-
suade, you'll need to personalize your
client. Whether your client is a big cor-
poration, a convicted felon, or a sweet
grandmother, you need to help your
reader understand and get to know

CONTINUED ON PAGE 56
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your client. Put your client in the best
possible light.

The way you refer to your client will
help personalize your client. Avoid
using “plaintiff” or “defendant.” Per-
sonalize by using your client’s name or
corporate name.

Creating an “impersonal acronym”
won't persuade.?2 If your client’s cor-
porate name is Beautiful Artistic Den-
tistry, don’t use the acronym “BAD”
throughout your document. Doing so
would put your client in a bad light.
Instead consider using “Beautiful Den-
tistry” to refer to your client.

Know the weakness

In your own case.

Personalize your client, but de-
personalize your adversary’s client. If
you represent Mabel James and you're
suing Taylor Corporation, refer to your
adversary as “the Corporation” and
refer to your own client as “Mabel
James.”

Focus on the Facts. Your case is only
as good as your facts: “Cases are won
on the facts — the nitty-gritty details
that the parties cull from each other
during discovery.”23

Be honest about your facts: “Don’t
fudge” the facts.?4 If a fact is unfavor-
able for your client, deal with the fact
honestly. Address unfavorable facts
before your adversary raises them.
If you wait, your adversary will use
those facts against your client. If you
wait until your adversary interprets
the unfavorable facts, you're one step
away from losing the case.

Minimize the impact of unfavorable
facts — the “bad facts” — by weaving
them in with favorable facts — the
good facts.?> To deemphasize a bad
fact, place it in the middle of a para-
graph; weave the good facts around
the bad fact. If you use this method to
deemphasize, readers might not notice
the bad facts: The reader will “per-
ceive[] [the bad facts] as another part
of the story.”26 Example:

John was an Assistant Vice-Pres-

ident at Primrose Donavan Inc.

John was fired from his job despite

all his successes and achievements.

On his way home from work on

April 1, 2015, John had an acci-

dent. Even though John was drunk

when he was arrested, he didn’t
injure anyone or damage anyone’s
property. Within two weeks of the
accident, John found another job.

John has always supported his

daughter, Penelope. John spends

all his free time with Penelope.

John is a good father.

To deemphasize bad facts, place bad
facts in the beginning of a sentence.?”
Example: “John drinks, but he’s a good
father.”

To deemphasize bad facts, place
them in a subordinate clause.?8 A sub-
ordinate clause — also known as a
dependent clause — can’t stand on
its own as a sentence; a subordinate
clause doesn’t express a complete
thought. Example: “Even though John
was drunk when he was arrested, he
neither injured Tom nor damaged
Tom’s car.”

If possible, make unfavorable facts
appear favorable for your client.

Don't exaggerate the facts.?

Don’t omit key facts.

Analogize the facts: If you're relying
on cases to support your argument,
analogize your facts to the facts in
those cases.

Distinguish the facts: If you're dis-
tinguishing your adversary’s leading
cases, distinguish your facts from the
facts in those cases.

The Law
Know the Law. Don’t rely on your
adversary or the court to know the law.
Find the law and use it to persuade.
Explain the law in your own words.
Assume that your jurisdiction
defines a cause of action for conver-
sion as follows:
Conversion is an unauthorized
assumption and exercise of the
right of ownership over goods
belonging to another to the exclu-
sion of the owner’s rights. Money,
if specifically identifiable, may be
the subject of a conversion action.
However, an action for conver-
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sion cannot be validly maintained

where damages are merely being

sought for breach of contract.30
Create a rule that favors your client.
Example:
A defendant is liable for conver-
sion when a defendant assumes
and exercises ownership rights,
without authority, over goods
belonging to the plaintiff exclud-
ing plaintiff’s ownership rights.

A plaintiff may sue for the defen-

dant’s conversion of money if the

money is specifically identifiable.

Plaintiffs may not maintain a cause

of action for conversion if their

damages are merely for a breach

of contract.

In this example, the law is clear, read-
able, and favors the plaintiff: The focus
of the paragraph is whether the defen-
dant is liable.

Don't rely for the law on headnotes,
case summaries, or “statements in case
syllabi.”31

Holding Versus Dictum. When
you're relying on a case for support,
rely on the court’s holding instead of
the court’s dictum, unless no usable
holding supports your case. Know
the difference between holding and
dictum: “A judge’s power to bind is
limited to the issue that is before him;
he cannot transmute dictum into deci-
sion by waving a wand and uttering
the word ‘hold.””32 Dictum might be
persuasive and a prediction of how
an appellate court might rule in the
future, but it’s not binding.

Framing Issues. In your motion,
frame the issues for the court.33 Cre-
ate deep issues: “[A] deep issue is
the ultimate, concrete question that
a court needs to answer to decide a
point your way. . . . The deep issue is
the final question you pose when you
can no longer usefully ask the follow-
up question, “And what does that issue
turn on?’”34

Be Honest. Don't fudge the law.35
Interpret the law, but don't lie about
what the law provides.

Don’t omit unfavorable aspects of
the law to help your client.

Don’t ignore law unfavorable to
your client. Your adversary and the



court will find it. If you hide the law,
you'll never have the opportunity to
use it to persuade. Bringing up, and
then rebutting, unfavorable law makes
you look credible. Bringing up unfa-
vorable law helps “take away [your
adversary’s] thunder.”3¢6 Besides,
you're “required to advise the court of
any adverse controlling authority.”3”

If you're quoting from a statute,

rule, or regulation, quote verbatim. But
don’t quote everything from the statute,
rule, or regulation. Avoid large block
quotations. Using block quotations
makes you look unseasoned and lazy.

Don’t use a quotation “from a case
to suggest the case stands for a propo-
sition it does not.”38

If you're quoting the law and you're
altering the language, let the court
know about your alterations. When
you alter a quotation, make sure not to
change its meaning. Also, don’t create
“the potential for misinterpretation,
misapplication, or ambiguity.”3 Use
ellipses to show that you've eliminated
some of the text. Use three ellipses
within a sentence if you've removed
less than a sentence. Use four ellipses if
you've removed a sentence or more or
when you've chopped off the end of a
sentence and what remains is an inde-
pendent clause. Use brackets to show
what you've added, deleted, or altered
when it’s a letter or more. Example:

A defendant is liable for conver-

sion when a defendant, without

authority, “assum[es] and exercise[s]

. . the right of ownership over
goods belonging to another to the
exclusion of the owner’s rights. . . .
However, [plaintiffs may not] . . .
validly maintain[] [a cause of
action] where [plaintiffs’] damages
are merely . . . sought for breach of
contract.

Analysis. Apply the law to your
facts persuasively. The outcome of
your case will depend on how well
you apply law to fact. Show the court
“why a ruling for your client is right
and just.”40 Use your theme to “tie all
the pieces together.”41

Don’t forget to address any counter-
arguments — your adversary’s main
arguments.

In the Alternative. Don’t assume
that the court will rule for you. Have
a back-up plan by creating alternative
arguments — but not too many. Even
if the court disagrees with your first
argument, it'll have a reason to rule
for you if it agrees with an alternative
argument. Your alternative arguments
should be as good (and as persuasive)
as your main argument: “[Blad argu-
ments detract from good ones.”42

Don’t make “outlandish alternative
arguments.”#3 Don't argue anything
frivolous or weak.

Make It Easy. Make it easy for
the court to rule for you. If you're
relying on an unreported or obscure
case, attach it to your document as an
exhibit.# Attaching it shows the court
that you've got nothing to hide.

Cite Correctly. When citing to the
law, do so correctly. Cite the correct
reporter. Cite the correct page. Make it
easy for your reader to find and re-cite
your authority.

The Weakness

Know the weakness in your own case.
Know what facts are unfavorable to
your client. Know what aspect of the
law is unfavorable for your client.
Then address those weaknesses.

Address weaknesses as soon as pos-
sible. Don’t wait until your adversary
brings them up. If you wait until your
adversary explains the law or the facts,
it'll be too late.

Know when to concede. Don’t con-
cede too early or too frequently or
give up an essential argument. Don't
argue for the sake of arguing: “Don’t
vehemently stick to an unreasonable
or tenuous position just for the sake of
arguing — this will seriously impact
credibility. Acknowledge weaknesses
and address them forthrightly.”45

The Rules
Playing by the rules could mean the
difference between winning or losing.
Follow court deadlines and court rules.
Serve and format your papers accord-
ing to the court’s requirements.
Follow the individual judge’s dead-
lines and rules. If the judge gives you
a 25-page limit for your post-trial brief,

stay within the page limit. If the judge
tells you that your deadline is next
Thursday, follow the judge’s instruc-
tion. Breaking the rules means that the
judges might reject your papers; at the
least, you'll lose credibility. Your client
will lose credibility, too.

Honesty Is the Best Practice. Judg-
es appreciate honesty. Be honest with
the facts.46 Be honest with the law.4”

You've learned from the last col-
umn — writing and opposing sanc-
tion motions — that lying will get
you into trouble. If you lie about one
thing — even if it’s minor — the court
will assume you've lied about other
things.

The Words
Watch your language. Words have
power: “[W]ords can win — or lose
— the case.”#8 Make sure you use the
right words to say what you want to
say. Limit your adjectives and adverbs.
Here’s a list of things you should
eliminate from your litigation docu-
ments:
¢ Adverbial Excesses. Eliminate
“absolutely,” “apparently,” “cer-
tainly,” “clearly,” “completely,”
“indisputably,” “obviously,”
“really,” “truly,” and “unmistak-
ably” from your documents.#? If
it were clear, you wouldn’t be in
court. If it were indisputable, you
wouldn’t have an adversary to
dispute your version of the facts
and law.
¢ Clichés. Eliminate: “all things
considered,” “at first blush,”
“clean slate,” “exercise in futil-
ity,” “fall on deaf ears,” “foregone
conclusion,” “it goes without
saying,” “last-ditch effort,” “leave
no stone unturned,” “lock, stock,
and barrel,” “making a mountain
out of a molehill,” “nip in the
bud,” “none the wiser,” “pros
and cons,” “search far and wide,”
“step up to the plate,” “tip of the
iceberg,” “wait and see,” “wheels
of justice,” “when the going gets
tough,” and “writing on a clean
slate.”
¢ Colloquialisms. Colloquialisms
are expressions that aren’t used in

i
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formal speech or writing. Exam-
ples: “gonna” and “ain’t nothin.”
Conjunctive Adverbs. The

best writing doesn’t rely exces-
sively on conjunctive adverbs like
“additionally,” “along the same
lines,” “furthermore,” “however,”
“in addition,” “in conclusion,”
“lastly,” “moreover,” and “there-
fore.” If the logic and movement
of your ideas are clear, your read-
er will connect thoughts without
needing artificial transitional
devices that impose superficial
logic.

Contractions. Don’t use con-
tractions in your litigation
documents.>0 Examples: “can’t,”
“don’t,” “it’s,” “won’t.” Contrac-
tions might be appropriate in a
magazine or newspaper article,
but they have no place in your
legal documents.

Elegant Variation. Repeat the
same word instead of using a syn-
onym. If you create a synonym,
you'll confuse your reader. If
your case is about a contract, refer
to it as a “contract.” Don’t use
“agreement,” “understanding,”
or “covenant” to refer to the same
contract.5!

Equivocations. Eliminate doubt-
ful, timid, and slippery equivoca-
tions, phrases, and words: “at
least as far as I'm concerned,”
“generally,” “probably,” “more or
less,” and “seemingly.”
Euphemisms. Eliminate euphe-
misms. A euphemism is a word
or phrase that replaces a negative,
offensive, or uncomfortable word
or phrase. Some euphemisms for
dying: “passed away,” “passed
on,” “checked out,” “kicked the
bucket,” “bit the dust,” “bought
the farm,” “cashed in their chips,”
and “croaked.”

Expletives. “Expletive” means
“filled out” in Latin. Avoid: “there
are,” “there is,” “there were,”
“there was,” “there to be,” “it is,”
and “it was.” Example: “There are
three issues in this case.” Becomes:
“This case has three issues.”
Exceptions: Use expletives for

i

emphasis; for rthythm; to climax
(end with emphasis); or to go
from short to long or from old to
new. Emphasis examples: “It was a
machete that killed Jimmy.” Here,
the author emphasizes the object
that killed Jimmy, not that Jimmy
was killed. “It was Judge Garner
who wrote the opinion.” Here,
the author emphasizes Judge
Garner’s authorship even though
it would have been more concise
to write “Judge Garner wrote the
opinion.” Rhythm example: “To
everything there is a season.”
This example would have been
different had the author writ-

ten “To everything is a season.”
Climax example: “There is a preju-
dice against sentences that begin
with expletives” is better than “A
prejudice against sentences that
begin with expletives exists.” The
climax should not be on “exists.”
Jargon. Jargon is terminology
that relates to a specific profes-
sion or group. Don’t use words
or phrases only you or another
lawyer might know. Examples: “In
the instant case” or “in the case
at bar” becomes “here” or “in this
case.” Or, better, discuss your case
without resorting to “here” or “in
this case.”

Legalese. Eliminate all legalisms.
Incorrect: “Enclosed herewith is
my brief.” Correct: “Enclosed is
my brief.” Incorrect: “The defen-
dant has a prior conviction.”
Correct: “The defendant has a con-
viction.” Eliminate these words:
“aforementioned,” “aforesaid,”
“foregoing,” “forthwith,” “here-
inafter,” “henceforth,” “herein,”
“hereinabove,” “hereinbefore,”
“per” (and “as per”), “said,”

“same,” “such,” “thenceforth,”
“thereafter,” “therein,” “thereby,”
“to wit,” “whatsoever,” “where-

"o

as,” “wherein,” and “whereby.” If
you wouldn't say it, don’t write
it. Write “earlier” or “before,” not
“prior to.” Write “after” or “later,”
not “subsequent to.”
Metadiscourse. Metadiscourse

is discourse about discourse. It’s
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throat clearing. Get to the point
without a running start that
occupies space but adds nothing.
Eliminate: “After due consider-
ation,” “as a matter of fact,” “bear
in mind that,” “for all intents and

"o

purposes,” “it appears to be the

7o

case that,” “it can be said with

"oy

certainty that,” “it goes without
saying that,” “it is clear that,”

“it is important (or helpful or
interesting) to remember (or note)
that,” “it is significant that,” “it

is submitted that,” “it should be
emphasized that,” “it should not
be forgotten that,” “the fact of the
matter is,” “the point I am try-
ing to make is that,” “it is well
settled,” and “it is hornbook law.”
Mixed Metaphors. Mixed meta-
phors combine two commonly
used metaphors to create a non-
sensical image: “He tried to nip it
in the bud but made a mountain
out of a molehill.”

Negatives. Watch out for negative
words: “barely,” “except,” “hard-
ly,” “neither,” “not,” “never,”
“nor,” “provided that,” and
“unless.” Example: “Good law-
yers don’t write in the negative.”
Becomes: “Good lawyers write in
the positive.” Eliminate negative
combinations: “never unless,”
“none unless,” “not ever,” and
“rarely ever.” Don’t use “but,”
“hardly,” or “scarcely” with
“not.” Use “but” instead of “but
however,” “but nevertheless,”
“but that,” “but yet,” and “not
but.” Eliminate negative prefixes
and suffixes: “dis-,” “ex-,” “il-,”
“im-,"” “ir-,” “-less,” “mis-,”
“non-,” “-out,” and “un-.” Use
negatives only for negative
emphasis: Abigail: “How are
you?” Bob: “Not bad.”
Nominalizations. A nominaliza-
tion is a verb turned into a noun.
Nominalizations are wordy. They
hide. They’re abstract. Don’t
bury your verbs. Most buried
verbs end with these suffixes:
“-tion,” “-sion,” “-ment,” “-ence,”
“-ance,” and “-ity.” Change weak
nouns to powerful verbs: “allega-

”ou
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tion” becomes “allege”; “conclu-
sion” becomes “conclude”; “con-
sideration” becomes “consider”;
“installation” becomes “install”;
“intention” becomes “intend”;
“motion” becomes “moves”;
“objection” becomes “object”;
“preparation” becomes “prepare”;
“provision” becomes “provide”;
“requirement” becomes “require”;
“resistance” becomes “resist”; and
“violation” becomes “violate.”52
“Of.” “Of” signals that you're
wordy. Eliminate “of” by creat-
ing possessives or by inverting or
rearranging the sentence. Posses-
sive example: “The foregoing con-
stitutes the decision and order of
the court.” Becomes: “This opinion
is the court’s decision and order.”
Rearranging and inverting exam-
ples: “I am a fan of the Doors.”
Becomes: “1 am a Doors fan.”
“He’s a justice of the Supreme
Court of the State of New York.”
Becomes: “He’s a New York State
Supreme Court justice.” “You're
not the boss of me.” Becomes:
“You're not my boss.” If the pos-
sessive looks awkward, keep the
“of.” “The Fire Department of the
City of New York’s (FDNY) poli-
cies.” Becomes: “The policies of
the Fire Department of the City
of New York (FDNY).” Delete “as
of.” “The attorney has not filed
the motion as of yet.” Becomes:
“The attorney has not filed the
motion yet.” Don’t use “of” prep-
ositional phrases: “Along the line
of” becomes “like.” “As a result of”
becomes “because.” “Concerning
the matter of” becomes “about.”
“During the course of” becomes
“during.” “In advance of” becomes
“before.” “In case of” becomes
“if.” “In lieu of” becomes “instead
of.” “In the event of” becomes

“if.” “On the grounds of” becomes
“because.” “Regardless of wheth-
er or not” becomes “regardless
whether.” “With the exception of”
becomes “except.” Eliminate “type
of,” “kind of,” “matter of,” “state
of,” “factor of,” “system of,” “sort
of,” and “nature of.”

¢ Passive Voice. The passive
voice comes in two forms: single
passives and blank passives
(sometimes called double or
nonagentive passives). A single
passive occurs when a sentence is
converted to object, verb, subject
from subject, verb, object. The
double passive hides the subject.
Single passive: “The motion was
filed by Martin.” Double passive:
“The motion was filed.” Prefer
the active voice: “Martin filed
the motion.” The active voice lets
readers know who did what to
whom, in that order. The active
voice is concise; the passive,
wordy. The active voice is always
honest; the passive is sometimes
dishonest. People think in the
active voice, not the passive.

¢ Slang. Eliminate slang from
formal legal writing. Slang is
made up of informal words or
expressions not standard in the
speaker’s dialect or language
and which are used for humor-
ous effect. Use “absent minded”
instead of “out to lunch,” “drag”
or “take” instead of “schlep,”
“marijuana” instead of “weed,”
“police” instead of “Five-O,” “sto-
len goods” instead of “loot” or
“stash.”

Gender-Neutral Language. Elimi-
nate sexist language. Here are four
ways to create gender-neutral lan-
guage. First, make the antecedent
plural. Example: “A law clerk can't
be careless. She must be meticulous
and precise.” Change “a law clerk” to
“law clerks” and “she” to “they” to
eliminate the sexist language. Becomes:
“Law clerks can’t be careless. They
must be meticulous and precise.” Sec-
ond, rephrase the sentence to eliminate
the pronoun. Example: “She who can’t
handle the work should find another
job.” Becomes: “ Anyone who can’t han-
dle the work should find another job.”
Example: “ A waiter likes his customers
to be generous.” Becomes: “A wait-
er likes generous customers.” Third,
repeat the noun: “A police officer will
be here soon. He’ll help you.” Becomes:
“A police officer will be here soon.

The officer will help you.” Fourth, use
the second-person pronoun: “you,”
“your,” or “yours.” Example: “He who
can write should apply for the job.”
Becomes: “If you can write, apply for
the job.”

Use the Right Verb. Statutes can’t
speak, point out, or demonstrate any-
thing. But statutes can “apply,” “dic-
tate,” “impose,” “limit,” “mandate,”
“prohibit,” “provide,” and “require.”>3

Courts can’t argue, believe, or feel.
But courts can “conclude,” “decide,”
“declare,” “determine,” “examine,”
“find,” “hold,” “modify,” “reason,”
and “rule.”>*

Don’t Be Conclusory. Show, don't
tell. Example: “Maurice is tall.” Elimi-
nate the conclusory language: “Mau-
rice is seven feet in height.”

Mind Your Manners. You might
be angry with your adversary, your
adversary’s client, the judge, or even
your client, but you should “get over
your anger and use your head.”55

Don’t attack your adversary or your
adversary’s client. Avoid insults: “liar,”
“idiot,” and “stupid.” When you insult
your adversary and your adversary’s
client, you lose sight of the big picture
— winning the case based on the mer-
its of your case. When you insult your
adversary and your adversary’s client,
the court will lose sight of the merits
of your case. The court won't take you
seriously. The court will eventually
turn against you.5¢

Avoid inflammatory language.5”

Avoid words like “absurd” or
“ridiculous.”58

If you're an attorney, don’t attack
your client.

Don’t insult the judge. Many liti-
gants believe that the way to win is to
attack the judge. Some litigants attack
the judge by moving to disqualify the
judge. Some litigants sue the judge. If
you're unhappy with the judge’s rul-
ing, bring a motion to renew, reargue,
or both. In your motion to reargue,
you can point out that the judge mis-
interpreted or misapplied the law and
the facts. Be diplomatic.”® In explain-
ing the judge’s error, you don’t need
to make the judge feel stupid: “There
are ways to show that a court’s ruling
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was in left field without saying the
judge is an ‘uninformed moron.””¢0 If
you believe the court made a mistake,
appeal. The best “practice is to focus
on the law, not the judge.”61

The Editing Process

Some litigators forget that the best way
to produce a polished document is to
edit: “Reading an error-laden brief is
like listening to someone with bad hic-
cups — pretty soon the reader starts
timing the hiccup intervals instead of
listening to what the speaker is trying
to say. Proofread.”¢2

Check for grammar, punctuation,
and spelling. Check the accuracy of
your quotations. Check the accuracy of
your authorities.

Don’t abuse punctuation: “Some
writers put semicolons and wild mush-
rooms in the same category: some are
nice, and some are not, and since it is
hard to tell the difference, they should
all be avoided.”63 Eliminate excla-
mation points and question marks
from your writing. If you want to be
emphatic, do it in front of a jury. If you
want to ask questions, put a witness
on the stand and question the witness.

Choose one font and stick with it.
Most experts reject Times New Roman,
the default font in Word and Word-
Perfect: “Both the Supreme Court and
the Solicitor General use Century. . . .
Bookman and Century . . . are prefer-
able to . . . Garamond . . . and Times
[New Roman].”64

Eliminate excess. Cut out informa-
tion that doesn’t serve a purpose: The
purpose is to persuade the court to rule
for you.

Choose your words carefully:
Choose words that say what you want
to say.

Reorganize: Rearrange sentences;
rearrange paragraphs.

Comply with court rules and dead-
lines.

Use every opportunity in your liti-
gation documents to persuade. Don't
wait until oral argument or trial to
persuade. Persuade in the beginning,
middle, and end of every document.

This concludes the series on writing
litigation documents. In the next five

issues of the Journal, the Legal Writer
will discuss how to draft contracts. H

GERALD LesoviTs (GLebovits@aol.com), an
acting Supreme Court justice in Manhattan,

is an adjunct professor of law at Columbia,
Fordham, NYU, and New York Law School. He
thanks court attorney Alexandra Standish for
her research. Note to readers: The Journal is
pleased to report that the prestigious Scribes
Journal of Legal Writing has selected three of
Judge Lebovits's Legal Writer columns for inclu-
sion in its “Best of” series. See Free at Last from
Obscurity: Achieving Clarity, 16 Scribes J. Legal
Writing 127 (2014-2015); available at http:/
papers.ssr.com/sol3/papers.cfm?abstract_
id=2654480 (last visited Oct. 21, 2015); Legal-
Writing Myths, 16 Scribes J. Legal Writing 113
(2014-2015), available at http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=2654470
(last visited Oct. 21, 2015); and On Terra Firma
With English, 16 Scribes J. Legal Writing 123
(2014-2015), available at http://papers.ssrn.
com/sol3/papers.cfm?abstract id=2654479 (last
visited Oct. 21, 2015).

1. Adam Lamparello & Megan E. Boyd, Show,
Don't Tell: Legal Writing for the Real World 19
(2014).
Id.
Id.
Id.
Id.
Id.
Id. at 20.
Id.
Id.
. Id.
. Id. at 21.
. Id.
. Id.
. Id.
15. Id.

16. Wayne Schiess, “Best of Wayne Schiess,” Writing
for the Trial Judge — For Motions, 12 Scribes J. Legal
Writing 131, 135 (2008-2009), available at http://
media.wix.com/ugd/3eec74_dc7ec0483e8a41b-
f90e9a7deadfbd9a7.pdf (last accessed Oct. 21, 2015).
17. Id. at 136.

18. See Gerald Lebovits, The Legal Writer, Cracking
the Code to Writing Legal Arguments: From IRAC to
CRARC to Combinations in Between, 82 N.Y. St. B.]J.
64 (July/Aug. 2010).

19. Lamparello & Boyd, supra note 1, at 23 (citing
Ross Guberman, “Five Ways to Write Like John
Roberts,” available at www.legalwritingpro.com/
articles (last visited Oct. 21, 2015)).

20. Margaret Z. Johns, Professional Writing for
Lawyers 231 (1998).

21. Lamparello & Boyd, supra note 1, at 24.
22. Id. at 25.
23. Id. at 26.

O ® NGk PN

I S S
= W N = o

60 | November/December 2015 | NYSBA Journal

24. Schiess, supra note 16, at 138.

25. Lamparello & Boyd, supra note 1, at 27.
26. Id.

27. Id. at 28.

28. Id.

29. Id.

30. Peters Griffin Woodward, Inc. v. WCSC, Inc.,
88 A.D.2d 883, 883-84, 452 N.Y.S.2d 599, 599 (1st
Dep’t 1982).

31. Lamparello & Boyd, supra note 1, at 31.

32. Pierre N. Leval, Madison Lecture: Judging under
the Constitution: Dicta about Dicta, 81 N.Y.U. L. Rev.
1249, 1249 (2006) (quoting United States v. Rubin,
609 F.2d 51, 69 (2d Cir. 1979) (Friendly, J., concur-
ring)).

33. For more information on framing your issues,
consult Gerald Lebovits, The Legal Writer, You Think
You Have Issues? The Art of Framing Issues in Legal
Writing — Part I, 78 N.Y. St. B.J. 64 (May 2006);
Gerald Lebovits, The Legal Writer, You Think You
Have Issues? The Art of Framing Issues in Legal Writ-
ing — Part II, 78 N.Y. St. B.]. 64 (June 2006).

34. Bryan A. Garner, 7 Keys to Winning & Defeat-
ing Motions on the Papers, LawProse Seminar 1, 2-3
(July 8, 2015).

35. Schiess, supra note 16, at 139; Lamparello &
Boyd, supra note 1, at 30.

36. Lamparello & Boyd, supra note 1, at 31.
37. Johns, supra note 20, at 137.

38. Lamparello & Boyd, supra note 1, at 31.
39. Id.

40. Id. at 33.

41. Id.

42. Id. at 25.

43. Id.

44. Id. at 31.

45. Id. at 34.

46. Schiess, supra note 16, at 138.

47. Id. at 139.

48. Lamparello & Boyd, supra note 1, at 22.
49. Id.

50. Id. at23.

51. Johns, supra note 20, at 233.

52. Id. at 158.

53. Id. at 160-61.

54. Id.

55. Id. at 234.

56. Id.

57. Lamparello & Boyd, supra note 1, at 26.
58. Id.

59. Johns, supra note 20, at 234.

60. Lamparello & Boyd, supra note 1, at 26.
61. Johns, supra note 20, at 234.

62. Id. at 237.

63. Id. at 236 (quoting Richard C. Wydick, Plain
English for Lawyers 95 (4th ed. 1998)).

64. Seventh Circuit, Requirements and Sugges-
tions for Typography in Briefs and Other Papers 5,
available at http:/ /www.ca7.uscourts.gov /rules/
type.pdf (last visited Oct. 21, 2015) (“Professional
typographers avoid using Times New Roman for
book-length (or brief-length) documents. This face
was designed for newspapers, which are printed in
narrow columns, and has a small x-height in order
to squeeze extra characters into the narrow space.”).
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CLASSIFIED NOTICES

RESPOND TO NOTICES AT:

New York State Bar Association
One Elk Street

Albany, NY 12207

Attn: Daniel McMahon

DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day
of the month of publication.

NONMEMBERS:

$175 for 50 words or less;

plus $1 for each additional word.
Boxholder No. assigned—

$75 per insertion.

MEMBERS:

$135 for 50 words and $1 for
each additional word.
Payment must accompany
insertion orders.

SEND INSERTION ORDERS

WITH PAYMENT TO:

Fox Associates Inc.

116 West Kinzie St., Chicago, IL 60654
312-644-3888

FAX: 312-644-8718

Email: adinfo.nyb@foxrep.com

SEND AD COPY AND ARTWORK TO:
Email: nysba-foxadvertising@nysba.org

INDEX TO
ADVERTISERS

AffiniLaw /LawPay 9
Arthur B. Levine 23
Clio cover 2
International Genealogical
Search Inc. 61
Lawsuites 61
NAM z
USI Affinity 4
West, a Thomson Reuters cover 4,
Business insert

CasePrepPlus

CasePrepPlus is back!
CasePrepPlus sends weekly
summaries of important
cases to all members.
Truly a member benefit -
and it's free!

LEGAL OFFICE SPACE -
LAWSUITES

¢ 305 Broadway (Federal Plaza)

* 26 Broadway (The Bull)

Block from courts, perfect for Lawyers:
Plug and work; Office solutions for
every budget; micro offices from
$850; larger offices from $1,300;
workstations from $450; Virtual
packages from $125; Mail Plans from
$50; Meeting Space; War Rooms;
Deposition Rooms; 212 numbers;
Call Answering. Admin Support.
Brokers protected.
www.lawsuites.net — 212.822.1475 —
info@lawsuites.net

My best NYSBA membership benefit is the
opportunity to network. Whether it is at
one of the executive committee meetings
or at the winter or summer meetings,
meeting and getting to know people, the
building of long-term relationships over
time, the sharing of ideas and perspec-
tives, and the opportunity to work to-
gether towards common goals are price-
less.”

Violet E. Samuels, Esq.
NYSBA member since 2000
Rosedale, NY

Solo Practitioner

Right now, heir-hunters could be signing
the heirs you represent in a fiduciary
capacity to finder’s-fee contracts for up
to 50% of their share, without your
knowledge or authorization.

There is A Better Way.

® Reasonable, non-percentage fees.

e Authorized search.

® 97% success rate since 1967.
Call1-800-663 -2255 today.

HeirSearch.com

TVISIOn Of TRternatio

We Find Missing Heirs A Better Way®

No Matter Your Career Stage,
NYSBA is Here for You.

Renew today for 2016 | www.nysba.org/renew
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HEADQUARTERS STAFF EMAIL ADDRESSES

EXECUTIVE

David R. Watson
Executive Director
dwatson@nysba.org

Elizabeth Derrico

Associate Executive Director of Strategic Member
Services

ederrico@nysba.org

EXECUTIVE SERVICES
Kevin Getnick, Executive Services Counsel

kgetnick@nysba.org

Robyn Ryan, Executive Services Counsel
rryan@nysba.org

Patricia K. Wood, Senior Director, Membership
pwood@nysba.org

Megan O’Toole, Membership Services Manager
motoole@nysba.org

Mark Wilson, Manager, Bar Services
mwilson@nysba.org

MEDIA SERVICES AND

PUBLIC AFFAIRS

Lise Bang-Jensen, Director
Ibang-jensen@nysba.org

Andrea Gage-Michaels, Media Relations Manager
agagemichaels@nysba.org

Patricia Sears Doherty, Editor, State Bar News
psearsdoherty@nysba.org

Christina Couto, Senior Media Writer
ccouto@nysba.org

MEETINGS
Kathleen M. Heider, Director

kheider@nysba.org
SECTION SERVICES
Patricia B. Stockli, Director

pstockli@nysba.org

Lisa J. Bataille, Chief Section Liaison
Ibataille@nysba.org

MIS & CONTENT MANAGEMENT

David Adkins, Chief Technology Officer &
Director of Content Management
dadkins@nysba.org

Jeffrey Ordon, IT Operations Manager
jordon@nysba.org

Lucian Uveges, Applications Development Manager
luveges@nysba.org
WEB SITE

Brandon Vogel, Social Media and Web
Content Manager

bvogel@nysba.org

CLE PUBLICATIONS
Daniel J. McMahon, Director

dmemahon@nysba.org
Kathryn Calista, Senior Publications Attorney

kcalista@nysba.org
Kirsten Downer, Research Attorney
kdowner@nysba.org

Joan Fucillo, Publication Manager
jfucillo@nzsba‘org

PRINT AND FACILITIES OPERATIONS

Gordon H. Ryan, Senior Director
gryan@nysba.org

BUILDING MAINTENANCE

DESIGN SERVICES

GRAPHICS

PRINT SHOP
Donald Gardinier, Print Production Manager
dgardinier@nysba.org

MEMBER RESOURCE CENTER
Sonja Tompkins, Service Center Manager

stompkins@nysba.org

GOVERNMENTAL RELATIONS

Richard Rifkin, Senior Director
rrifkin@nysba.org

Ronald F. Kennedy, Director
rkennedy@nysba.org

Kevin M. Kerwin, Associate Director
kkerwin@nysba.org
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H. Douglas Guevara, Senior Director
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CLE PROGRAMS

Jean E. Nelson II, Associate Director
jnelson@nysba.org

Alexandra Glick-Kutscha, CLE Program Attorney
aglick-kutscha@nysba.org

Mark Belkin, CLE Program Attorney
mbelkin@nysba.org

Cindy O’Brien, Program Manager
cobrien@nysba.org

LAw PRACTICE MANAGEMENT
Katherine Suchocki, Director

ksuchocki@nysba.org

FINANCE

Kristin M. O’Brien, Senior Director
kobrien@nysba.org

Cynthia Gaynor, Associate Director of Finance
cgaynor@nysba.org

GENERAL COUNSEL SERVICES
Kathleen R. Mulligan-Baxter, General Counsel
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Martha Noordsy, Director
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Kimberly Francis, LYC Program Manager
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MARKETING
Grazia Yaeger, Director of Marketing
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THE NEW YORK BAR FOUNDATION
Deborah Auspelmyer, Foundation Executive
dauspelmyer@tnybf.org

THE NEW YORK

BAR FOUNDATION

2015-2016 OFFICERS

John H. Gross, President
Hauppauge
Lesley Rosenthal, Vice President
New York
David R. Watson, Secretary
Albany
Lucia B. Whisenand, Assistant Secretary
Syracuse
Richard Raysman, Treasurer
New York
Cristine Cioffi, Immediate Past President
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DIRECTORS

James R. Barnes, Albany
Hon. Ralph A. Boniello, III, Niagara Falls
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Chair of The Fellows
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Vice Chair of The Fellows
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HOWARD ANGIONE
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discussed sanctions motions.

In this issue, the Legal Writer
concludes its 46-part series on civil-lit-
igation documents with the best prac-
tices for writing litigation documents.

Throughout this series, you've
learned about writing complaints,
answers, bills of particulars, notices
to admit, interrogatories, subpoenas,
motions for disclosure, motions to
dismiss, summary-judgment motions,
motions to vacate default judgments,
motions to reargue and renew, in limi-
ne motions, trial motions, post-trial
motions, motions for attorney fees, and
motions for sanctions. We've focused
on the rules and mechanics of writing
these documents. But at the heart of all
these litigation documents is persua-
sion: Winning or losing your case will
depend on whether you persuade. To
write effective litigation documents,
the Legal Writer offers some tips on
persuasion.

In the last issue of the Journal, we

The Story
Develop a Theme. Good lawyers are
good storytellers.! The story you tell
in your litigation document must per-
suade the court to grant your motion
or deny your adversary’s motion.2
Because you're the author — the sto-
ryteller — you decide how to tell the
story.3

You have a chance to win from the
first sentence of your document: “First
impressions are critically important . . .
[Y]ou win at the beginning by hooking
the reader into a story that ends in vic-
tory for your client.”#

You hook the reader by developing
a theme.> The best movies and books

Drafting New York
Civil-Litigation Documents:
Part XLVI — Best Practices
for Persuasive Writing

have memorable themes. Creating a
good theme means persuading the
reader that you (or your client) should
win based on the applicable law and
relevant facts. Creating a good theme
means you're developing a “cred-
ible, compelling storyline that has (1)
believable characters (the parties); (2) a
persuasive plot (the facts and law); (3)
a logical story arc (a beginning, mid-
dle, and end); and (4) a powerful end-
ing (why your client must prevail).”®

Create a theme that makes a last-
ing impression on the court (and your
adversary). Your theme must be “inter-
esting, persuasive, easily understood,
and supported by the facts and the
law.”7

In developing your theme, use emo-
tion, such as sympathy or outrage.8

Use “logic, equitable principles,
public policies, or some [other] com-
bination.”?

To persuade, weave your theme
throughout your document.

Create an Introductory Paragraph.
Great movies begin their themes with
memorable opening scenes; greatbooks
have memorable opening lines.10 Your
litigation documents should likewise
persuade from the opening paragraph:
“Think of your strongest legal argu-
ment or a powerful fact that supports
your claim and craft an introduction
that immediately tilts the scales in
your client’s favor.”11 Don’t wait until
you've reached the middle or the end
of your document to explain why you
should win.

In your introductory paragraph,
grab the reader’s attention.

Tell the court what you want: State
the relief you're seeking.!2
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Tell the court why you want it. Your
introductory paragraph is meant to
provide a roadmap for the reader. Tell
the reader what’s to come: “Use your
introduction to lay out your case.”13
Use the relevant facts and law to tell
the court why you want the relief you
seek.

Create a theme
that makes a

lasting impression
on the court (and
your adversary).

Remember that it’s an introduction.
Don’t try to do everything in your
introductory paragraph.14

Persuade on Page One. The expres-
sion “good things come to those who
wait” doesn’t apply to legal writing.
In legal writing, you need to persuade
right away, on page one. Get to the
point quickly. If you wait until the
middle or the end of your document
to persuade, you might already have
lost the case.

In your memorandum of law, per-
suade in your table of contents.1> Cre-
ate persuasive headings and sub-head-
ings you'll copy in your text.

Get Organized. Telling a coherent
story means you need to organize your
story. Organize your thoughts in sepa-
rate bite-sized paragraphs. Write your
paragraphs in numerical order. Use
this organizational technique in many
of your litigation documents, such as

CONTINUED ON PAGE 55
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