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Navigating the Challenges of the Clean Water Rule
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Kathy Robb
Hunton & Williams LLP
krobb@hunton.com
212.309.1128

EPA and the Corps’ Definition of “Waters of the United States”
Under the Clean Water Act May 27, 2015 Final Rule

Current as of December 17, 2015

l. In the Beginning Cuyahoga River 1952

A Clean Water Act regulates "navigable waters," defined in
the statute as “waters of the United States” (33 USC 8§
1344(a), 1362,(7), 1362(12)

B. Definition covers all sections of the Act (including NPDES
402 and Dredge and Fill 404 programs)
C. EPA and the Corps also have promulgated from time to

time regulations that define “waters of the United States”
(33 CFR § 328.3(Corps); 40 CFR 8 232(q) (EPA)

1. Prior Corps Regulatory Definitions of Waters of the
u.s.

A 1974: "Navigable waters" means “those waters of the
United States which are subject to the ebb and flow of the
tide, and/or are presently, or have been in the past, or may
be in the future susceptible for use for purposes of interstate
or foreign commerce.” (33 CFR § 1362(7))

B. 1977: "Navigable waters™ includes “isolated wetlands and
lakes, intermittent streams, prairie potholes and other
waters that are not part of a tributary system to interstate
waters or navigable waters of the United States, the
degradation or destruction of which could affect interstate
commerce.” (33 CFR § 323.2(a)(5))

C. “Wetlands” means “[t]hose areas that are inundated or
saturated with surface or groundwater at a frequency and
duration sufficient to support, and that under normal



circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions.” (33
CFR 8 323.2(c))

1986: "Waters of the U.S." include intrastate waters used
by migratory birds, and waters which are used to irrigate
crops in interstate commerce. (33 CFR § 323.2(a)(5))

Regulations History and Currently in Effect

Mid-1980s: EPA and Army Corps (40 CFR § 232.2(q); 33
CFR § 328.3)

. “Waters of the United States” include:
. Waters susceptible for use in interstate or
foreign commerce
. Interstate waters
. All “other waters,” the use, degradation or

destruction of which could affect interstate
or foreign commerce

. Impoundments of waters otherwise within
federal jurisdiction

. Tributaries of jurisdictional waters

. Territorial seas

. Wetlands adjacent to jurisdictional waters
. “Waters of the United States” do not include:

. Waste treatment systems

. Prior converted croplands

1986, 1988: EPA and Army Corps provide in regulatory
preambles that the following are not “waters of the United
States” (53 Fed. Reg. 20765 (June 6, 1988); 51 Fed. Reg.

41217 (Nov. 13, 1986))

. “Non-tidal drainage and irrigation ditches
excavated on dry land”

. “Artificial lakes or ponds created by excavating



>

and/or diking dry land to collect and retain water
and which are used exclusively for such purposes
as stock watering, irrigation, settling basins, or rice
growing”

. “Artificial reflecting or swimming pools or other
small ornamental bodies of water created by
excavating and/or diking dry land...”

o “Waterfilled depressions created in dry land
incidental to construction activity and pits
excavated in dry land for the purpose of obtaining
fill, sand or gravel unless and until the construction
or excavation operation is abandoned and the
resulting body of water meets the definition of
waters of the United States”

SWANCC

Solid Waste Agency of Northern Cook County v. U.S. Army
Corps of Engineers, 531 U.S. 159 (2001):

. “Migratory Bird Rule” invalid

. Text of CWA does not allow holding that Corps’
jurisdiction “extends to ponds that are not adjacent
to open water.”

Explaining U.S. v. Riverside Bayview Homes, Inc., 474 U.S.
121 (1985):

. “Corps had 404(a) jurisdiction over wetlands that
actually abutted on a navigable waterway”,
SWANCC, 531 U.S. at 167.

. “Significant nexus” between wetlands and
navigable waters.

. No opinion expressed on regulation of “discharge
of fill materials into wetlands that are not adjacent
to bodies of open water.”

Rapanos and Carabell

Rapanos v. United States and Carabell v. United States, 547



U.S. 715 (2006)

. Wetlands adjacent to non-navigable tributaries of
navigable water are regulated

. Kennedy “significant nexus” test
. 4-1-4 split decision

B. All Justices agree CWA protects more than traditionally
navigable waters.

C. Two tests for protection of waters at issue:
) Scalia Plurality test: (Scalia, Alito, Thomas,

Roberts)

1. CWA protects “relatively permanent waters;” and
2. Wetlands with a “continuous surface connection”

to relatively permanent waters or traditionally
navigable waters.

3. In a footnote, plurality says it does not mean to
exclude “seasonal” water from protections.

. Kennedy: *“Significant nexus” test for some
adjacent wetlands.

D. Dissent (Stevens, Ginsburg, Souter, Breyer): Would
regulate all tributaries and adjacent wetlands.

E. Kennedy “Significant Nexus” Test from Rapanos:

. “[W]etlands possess the requisite nexus, and thus
come within the statutory phrase “navigable
waters,” if the wetlands, either alone or in
combination with similarly situated lands in the
region, significantly affect the chemical, physical,
and biological integrity of other covered waters
more readily understood as “navigable.” When, in
contrast, wetlands’ effects on water quality are
speculative or insubstantial, they fall outside the
zone fairly encompassed by the statutory term
“navigable waters.”

VI. EPA and the Corps Post-SWANCC and Rapanos



VII.

Post-SWANCC:

. EPA and the Corps had issued an “Advanced
Notice of Proposed Rulemaking (ANPRM) on the
Clean Water Act Regulatory Definition of “Waters
of the United States” 68 Fed. Reg. 1991 (Jan. 15,
2003) attaching a “Joint Memorandum” providing
guidance on SWANCC

Post-Rapanos:

. EPA and Corps memorandum “Clean Water Act
Jurisdiction Following the U.S. Supreme Court’s
Decision in Rapanos v. U.S. & Carabell v. U.S.,”
December 2, 2008

April 2011 EPA Guidance Letter on Waters of the United
States

. Intended to clarify how EPA and the Corps would
identify protected waters after the SWANCC and
Rapanos decisions

. Intended to supercede the 2003 and 2008
EPA/Corps memoranda

. Significantly broadened EPA jurisdiction

. After comment from virtually every sector that a
rulemaking was required, the 2011 guidance was
withdrawn from interagency review in September
2013 and the 2014 Proposed Rule was developed:;
the 2008 guidance remains in effect

The April 14, 2014 Proposed Rule

On April 14, 2014, EPA and Corps published a proposed
rule to redefine the “waters of the United States”
(“WOTUS”) subject to regulation under the Clean Water
Act (79 Fed. Reg. 22188-22274 (April 21, 2014))

. Discharges to WOTUS require CWA permits
. WOTUS must meet Water Quality Standards
. Citizens may sue to enforce the CWA



The definition:

Traditional navigable waters

Interstate waters

Territorial seas

Impoundments of 1-3, 5

All tributaries of 1-4

“Waters” (including wetlands) adjacent to 1-5

Other waters that have a significant nexus to 1-3

Affected All CWA Programs

The proposed rule replaced the definition of
“navigable waters” and “waters of the United
States” in the regulations for all CWA programs, in
particular sections 311, 401, 402, and 404:

o 33 C.F.R. §328.3: Section 404
e 40 C.F.R. § 110.1: Oil Discharge Rule

o 40 C.F.R. 8 112.2: Spill Prevention,
Control and Countermeasure Plan

o 40 C.F.R. 8 116.3: Designation of
hazardous substances

o 40 C.F.R. 8 117.1(i): Notification of
discharge of hazardous substances
required

e 40 C.FR. §122.2: NPDES permitting
and Storm Water

e 40 C.F.R. § 230.3(s) and (t): Section
404

e 40 C.F.R. § 232.2: Section 404
exemptions

e 40 C.F.R. § 300.5: National
Contingency Plan for oil discharges



VIII.

e 40 C.F.R. § 300, Appendix E to Part
300, 1.5:  Structure of plans to respond
to oil discharges

o 40 C.F.R. §302.3: Petroleum

exclusion
o 40 C.F.R. §401.11: Effluent
limitations
CWA 8§404(f)(1)(A)

Exclusion of “normal farming and ranching activities”

The “interpretative rule” was withdrawn effective January
29, 2015 (EPA and DOD Notice of Withdrawal, 80 Fed.
Reg. 6705 (Feb. 6, 2015))

The May 27, 2015 Final rule

On May 27, 2015, EPA and Corps issued a final rule to
redefine the “waters of the United States” (“WOTUS”)
subject to regulation under the Clean Water Act

The Rule became effective August 28, 2015.

The Sixth Circuit stayed effectiveness of the rule
nationwide on October 9, 2015

The Clean Water Rule Definition

. Traditional navigable waters (TNW)

. Interstate waters

o Territorial seas

. Impoundments of otherwise jurisdictional waters
. Tributaries (newly defined)

. Adjacent Waters (newly defined)

. Enumerated regional features with a “significant

nexus” to 1-3 waters

. Geographic: Waters in the 100-year flood plain of
1-3 waters, or within 4,000 feet of the high tide line



or ordinary high water mark of 1-5 waters if there is
a significant nexus

Jurisdictional Waters:

Discharge Prohibition (§ 301)
Standards/TMDL (8§ 303)
NPDES Permits (§ 402)
Dredge & Fill Permits (8§ 404)
Certifications (§ 401)

Excluded Waters — Not Jurisdictional

Waste Treatment Systems
Prior Converted Cropland
Some Ditches

e Ephemeral and intermediate flow AND
not relocated tributary

Ditches that do not flow to 1-3

Certain Features

o Pools
o Puddles
Groundwater

Certain Stormwater Control Features created in dry
land

Certain wastewater recycling and groundwater
recharge facilities

Tributaries: New Definitions

Definition relies on bed, banks, OHWM which can
be seen even in features without ordinary flow

Agencies can assert jurisdiction over perennial,
intermittent, and ephemeral streams

10



. Allows assertion of jurisdiction over ephemeral
drainages that flow for only a few hours or days
following a rain event

. Areas where there are historical indicators of prior
existence of bed, bank, or OHWM even where
these are not now present (for example, stream
gauge data, elevation data, historical records)

. Avreas that met tributary definition at one time
. Waters are tributaries regardless of manmade or
natural breaks of any length
Ditches
. Exempt Ditches
@ Ditches with ephemeral flow that are
not a relocated tributary or excavated in
a tributary
o) Ditches with intermittent flow that are

not a relocated tributary, excavated in a
tributary, or drain wetlands

e Ditches that do not flow, directly or
through another water, into a 1-3 water
o Ditches That Would be Jurisdictional
o Ditches, including roadside ditches,

that have perennial flow

@ Ditches that have intermittent flow and
are a relocated tributary, excavated in a
relocated tributary, or drain wetlands

o Ditches that have ephemeral flow and
are a relocated tributary or excavated in
a tributary
. Applicants will be required to prove that their

ditches do not excavate or relocate a tributary,
using topographical maps, historic photos, and the

11



like

Adjacent Waters: New Definitions

The final rule defines the “adjacent waters”
category with a definition of “neighboring”, which
means:

o All waters located within 100 feet of
the OHWM of a 1-5 water;
o All waters located within the 100-year

floodplain of a 1-5 water and not more
than 1,500 feet from the OHWM of
such water; and

o All waters located within 1,500 feet of
the high tide line of a 1-3 water.

The entire water is adjacent if any part of the water
is bordering, contiguous, or neighboring.

e If a portion of a water is located within
1500 feet of OHWM and within the
100-year floodplain, the entire water is
jurisdictional.

o This is true even if there are berms,
roads, or other barriers between the 1-5
water and the feature at issue.
Man-made levees and similar
structures do not isolate adjacent
waters.

Waters outside the scope of these “neighboring”
distance thresholds can still be jurisdictional
through a case-by-case significant nexus analysis.

The “adjacent” definition provides that waters
being used for “established normal farming,
ranching, and silviculture activities (33 U.S.C.
1344(f)) are not adjacent.” However, the preamble
notes that waters in which normal farming,
ranching, and silviculture activities occur may still

12



J.

be determined to have a significant nexus on a
case-specific basis under sections (a)(7) and

(@)(8)-

Case Specific/Significant Nexus WOTUS

Under (a)(7), 5 subcategories of waters (prairie
potholes, Carolina bays, Delmarva bays, Pocosins,
Western vernal pools, and Texas coastal prairies
wetlands) are jurisdictional where they are
determined, on a case-specific basis to have a
significant nexus to a 1-3 water.

Under (a)(8), all waters located within the 100-year
floodplain of a 1-3 water and all waters located
within 4,000 feet of the high tide line or OHWM of
a 1-3 water are jurisdictional.

If any portion of the water is within the 100-year
floodplain or within 4,000 feet of the high tide line
or OHWM, and the water is determined to have a
significant nexus, the entire water is a water of the
U.S.

Significant nexus “means that a water, including
wetlands, either alone or in combination with other
similarly situated waters in the region, significantly
affect the chemical, physical, or biological integrity
of the water identified in paragraphs (a)(1)-(3) of
this section.”

o The term “in the region” means the
watershed that drains to the nearest 1-3
water

o For an effect to be significant, it must

be “more than speculative or
insubstantial.”

o Waters are similarly situated when they
“function alike and are sufficiently
close to function together in affecting
downstream waters.”

13



K.

Exclusions

O

The effect on downstream waters will
be assessed by evaluating functions
identified in the regulation

The final rule excludes:

O

Waste treatment systems, including
ponds or lagoons designed to meet the
requirements of the CWA;

Prior converted cropland,;

Certain ditches: (i) ditches with
ephemeral flow that are not a relocated
tributary or excavated in a tributary; (ii)
ditches with intermittent flow that are
not a relocated tributary, excavated in a
tributary, or drain wetlands; (iii) ditches
that do not flow, either directly or
through another water, into an (a)(1)
through (3) water;

Artificially irrigated areas that would
revert to dry land if application of water
ceases;

Actificial, constructed lakes and ponds
created in dry land (e.g., farm and stock
watering ponds, irrigation ponds,
settling basins, fields flooded for rice
growing, log cleaning ponds, or
cooling ponds);

Artificial reflecting pools or swimming
pools created in dry land;

Small ornamental waters created in dry
land;

Water filled depressions created in dry
land incidental to mining or

14



construction activity, including pits
excavated for obtaining fill, sand, or
gravel that fill with water;

Erosional features, including gullies,
rills, and other ephemeral features that
do not meet the definition of tributary,
non-wetlands swales, and lawfully
constructed grassed waterways;

Puddles;

Groundwater, including groundwater
drained through subsurface drainage
systems;

Stormwater control features
constructed to convey, treat, or store
stormwater that are created in dry land;
and

Wastewater recycling structures
constructed in dryland; detention and
retention basins built for wastewater
recycling; and water distributary
structures built for wastewater
recycling.

Waters that meet the exclusions are not “waters of
the U.S.,” even if they otherwise fall within one of
the categories in (a)(4) through (8) of the rule.

L. “Dry Land” Requirement

The agencies declined to provide a definition of
“dry land” in the regulation because they
“determined that there was no agreed upon
definition given geographic and regional
variability.” The preamble states that “dry land”
“refers to areas of the geographic landscape that are
not water features such as streams, rivers, wetlands,
lakes, ponds, and the like.” Final Rule at 173.

15



Many features will not qualify for exclusion
because they were not created in dry land.

X. Judicial Review

The preamble asserts the Agencies’ position that,
pursuant to CWA 8 509, challenge to the final rule
must occur in the Circuit Courts of Appeals. Final
Rule at 195.

Threshold Question: Review of Final Rule in
district courts under the APA (28 USC 1331) or
original jurisdiction on petition for review in courts
of appeals (33 USC 1369(b)(1))?

EPA — Documents Related to the Proposed
Definition of "Waters of the United States" Under
the Clean Water Act

http://www?2.epa.gov/uswaters/documents-related-
proposed-definition-waters-united-states-under-cle
an-water-act

Kathy Robb
Hunton & Williams LLP
200 Park Avenue
New York, NY 10166
(212) 309-1000
krobb@hunton.com

16


http://www2.epa.gov/uswaters/documents-related-proposed-definition-waters-united-states-under-clean-water-act
http://www2.epa.gov/uswaters/documents-related-proposed-definition-waters-united-states-under-clean-water-act
http://www2.epa.gov/uswaters/documents-related-proposed-definition-waters-united-states-under-clean-water-act

Case: 15-3837

Document: 12-1

Filed: 08/28/2015 Page: 1
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IN RE: ENVIRONMENTAL PROTECTION

AGENCY AND DEPARTMENT OF DEFENSE,

FINAL RULE: CLEAN WATER RULE:
DEFINITION OF “WATERS OF THE
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PUBLISHED ON JUNE 29, 2015 (MCP No. 135).

Docket No. 15-3751
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15-3820, 15-3822,
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Case: 15-3837 Document: 12-1  Filed: 08/28/2015 Page: 2

PRELIMINARY STATEMENT

Under Rule 15(d) of the Federal Rules of Appellate Procedure, the
states of New York, Connecticut, Hawaii, Massachusetts, Oregon,
Vermont, and Washington, and the District of Columbia (collectively,
Proposed Intervenor States or States), hereby move for leave to
intervene in support of respondents United States Environmental
Protection Agency (EPA), the United State Army Corps of Engineers
(Army Corps), and their officers in Docket No. 15-3751 and in each of
the related petitions: Docket Nos. 15-3799, 15-3817, 15-3820, 15-3822,
15-3823, 15-3831, 15-3837, 15-3839, 15-3850, 15-3853, 15-3858, 15-
3885, and 15-3887.

In these 14 petitions, petitioners challenge the promulgation of
the Clean Water Rule by EPA and the Army Corps. See 80 Fed. Reg.
37054 (June 29, 2015). The Rule defines the term “waters of the United
States” as used in the federal Clean Water Act, 33 U.S.C. § 1251 et seq.,
thereby establishing the scope of protection under the Act.

Proposed Intervenor States support the Clean Water Rule because
it protects their water quality, assists them in administering water

pollution programs by dispelling confusion about the Act’s reach, and

18
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Case: 15-3837 Document: 12-1  Filed: 08/28/2015 Page: 3

prevents harm to their economies by ensuring adequate regulation of
waters in upstream states. The States respectfully request that the
Court grant this motion based on their strong direct and substantial
interests in the outcome of the petitions.!?

Counsel for movants contacted counsel for all petitioners and
respondents in the petitions concerning their position on this motion.
Respondents EPA and Army Corps have stated that they do not oppose
the motion, as have the petitioners in the following 12 petitions: Docket
Nos. 15-3751, 15-3799, 15-3817, 15-3820, 15-3822, 15-3823, 15-3831, 15-
3837, 15-3839, 15-3850, 15-3853, and 15-3858. Counsel for petitioners
in Docket No. 15-3887 stated that they do not object to the States’
intervention provided that it does not delay the briefing schedule.
Counsel for petitioners in Docket No. 15-3885 stated that they take no
position on the States’ intervention but reserve the right to oppose

following their review of this motion.

! The District of Columbia supports the rule overall because of the
environmental benefits it will provide in improving water quality, but it maintains
1ts concerns that were articulated in comments provided to EPA on November 17,
2014 by the Department of Energy & Environment (formerly known as the District
Department of the Environment).

19

(3 of 23)



Case: 15-3837 Document: 12-1  Filed: 08/28/2015 Page: 4

A. The Clean Water Act and “Waters of the United States”

In 1972, Congress determined that America’s waters were
“severely polluted” and “in serious trouble,”?2 and that “the federal
water pollution control program ... has been inadequate in every
vital respect.” Milwaukee v. Illinois, 451 U.S. 304, 310 (1981). In
“dramatic response to accelerating environmental degradation of
rivers, lakes, and streams in this country,” Natural Resources
Defense Council v. Costle, 568 F.2d 1369, 1371 (D.C. Cir. 1977),
Congress enacted amendments to the Federal Water Pollution Control
Act, known commonly as the “Clean Water Act,” 33 U.S.C. § 1251 et
seq., with the sole “objective . . . ‘to restore and maintain the chemaical,
physical, and biological integrity of the Nation’s waters.” In order to
achieve that objective, Congress declared that ‘it is the national goal
that the discharge of pollutants into the navigable waters be eliminated
by 1985.” Costle v. Pac. Legal Found., 445 U.S. 198, 202 (1980)
(internal citations omitted).

2 S. Rep. No. 92-414, (1972), reprinted in 1 Environmental Policy Division,
Congressional Research Service, A Legislative History of the Water Pollution Control

Act Amendments of 1972 at 1425 (U.S. G.P.O. 1973); H. Rep. No 92-911, at 66
(1972), reprinted in 1 1972 Leg. Hist., at 753.
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The Act represents “a partnership between the States and the
Federal Government.” Arkansas v. Oklahoma, 503 U.S. 91, 101-02
(1992). The Act establishes minimum pollution controls that are
applicable nationwide, and states may not adopt or enforce controls
that are less stringent than those promulgated under the Act. See 33
U.S.C. § 1370(1). The Act’s nationwide pollution controls protect
downstream states from pollution originating outside their borders.
They serve to prevent the “Tragedy of the Commons’ that might result
if jurisdictions could compete for industry and development by allowing
more water pollution than their neighboring states. NRDC, 568 F.2d at
1378 (citing NRDC v. Train, 510 F.2d 692, 709 (D.C. Cir. 1975)).

The Act’s regulatory scope applies to “navigable waters,” defined as
“the waters of the United States, including the territorial seas.” 33
U.S.C. § 1362(7). But the Act does not define “waters of the United
States,” despite the importance of that term.

The absence of a clear and appropriate definition of “waters of the
United States” can undermine the Act’s objective of restoring and
maintaining the health of the Nation’s waters. Without such a

definition, the scope of many programs central to the Act may be
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difficult to determine and waters may go unprotected. For example, the
Act protects wetlands from destruction, and enhances downstream
water quality, by prohibiting discharges of dredge or fill material unless
authorized by the Army Corps in a Section 404 permit or by a state that
chooses to administer the Section 404 program. 33 U.S.C. §§ 1311(a),
1344. As noted by Justice Kennedy in his concurrence in Rapanos v.
Army Corps, the filling of wetlands

may increase downstream pollution, much as a discharge of

toxic pollutants would. Not only will dirty water no longer

be stored and filtered [by the wetlands] but also the act of

filling and draining may itself cause the release of nutrients,
toxins, and pathogens that were trapped, neutralized, and
perhaps amenable to filtering or detoxification in the
wetlands.
547 U.S. 715, 775 (2006). But this program applies only to discharges
into the “waters of the United States.”

Similarly, the Act broadly prohibits pollutant discharges unless
authorized by a National Pollutant Discharge Elimination System
(NPDES) permit generally issued by the states and in some cases by
EPA. 33 U.S.C. §§ 1311(a), 1342. In fact, the NPDES program is “the

primary means for achieving the Act’s ambitious water quality

objectives, and serves as “a critical part of Congress’ ‘complete
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rewriting’ of federal water pollution law.” Arkansas, 503 U.S. at 101-02
(quoting Milwaukee, 451 U.S. at 317). But the Act’s pollution
prohibition and NPDES program apply only to discharges into the
“waters of the United States.”

In addition, the Act requires states to set water quality standards
for waters within their borders and empowers states to i1ssue or
withhold “water quality certifications” needed for applicants for federal
licenses or permits to conduct activities that may result in discharges
into those waters. 33 U.S.C. § 1341. But states can only protect their
waters by performing these functions when the involved waters are
deemed “waters of the United States.”

Since the Act’s creation, the Army Corps and EPA have interpreted
“waters of the United States” pursuant to agency practice and
regulation. At times the federal agencies’ interpretation has been
upheld by the courts, while at other times it has not. Compare United
States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985), with Solid
Waste Agency of N. Cook County v. Army Corps, 531 U.S. 159 (2001) and

Rapanos, 547 U.S. at 739 (plurality opinion).
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In Rapanos, all members of the Court agreed that the Act’s
jurisdiction extends beyond “traditional navigable waters,” also known
as “navigable in fact” waters, i.e., waters capable of navigation. But as
to non-traditional navigable waters, no single interpretation of “waters
of the United States” commanded a majority of the Supreme Court. In
Rapanos, the plurality interpreted “waters of the United States” to
include: (1) relatively permanent, standing or continuously flowing
bodies of water that are connected to traditional navigable waters, and
(2) wetlands with a continuous surface connection to relatively
permanent waters. Rapanos, 547 U.S at 739, 742. The plurality
opinion also stated that waters that might dry up in a drought, or
seasonal rivers which have continuous flow during some months of the
year, are not necessarily excluded from the Act’s jurisdiction. Id. at 732
n.b.

In contrast, Justice Kennedy’s concurrence in the judgment, which
was needed to secure a majority, endorsed a “significant nexus test” in
which wetlands (and presumably other waters such as tributaries)
would qualify as “waters of the United States” if they “possess a

significant nexus to waters that are or were navigable in fact or that

24

(8 of 23)



Case: 15-3837 Document: 12-1  Filed: 08/28/2015 Page: 9

could reasonably be so made.” Rapanos, 547 U.S at 759 (internal
quotations omitted). According to Justice Kennedy, wetlands have the
requisite significant nexus if “either alone or in combination with
similarly situated [wet]lands in the region, [they] significantly affect the
chemical, physical and biological integrity of other covered waters more
readily understood as ‘navigable.” Id. at 780.

In the wake of Rapanos, a complex and confusing split developed
among the federal courts regarding which waters are “waters of the
United States” and therefore within the Act’s jurisdiction. The federal
circuits have embraced at least three distinct approaches in instances of
uncertain jurisdiction, with some courts adopting Justice Kennedy’s
significant-nexus test (see, e.g., United States v. Gerke Excavating Inc.,
464 F.3d 723 (7th Cir. 2006)), some holding that waters are within the
Act’s jurisdiction if either the plurality or significant-nexus test is
satisfied (see, e.g., United States v. Donovan, 661 F.3d 174 (3d Cir.
2011)), and some tending to defer to the agencies’ fact-based
determinations (see, e.g., Precon Dev. Corp. v. Army Corps, 633 F.3d 278

(4th Cir. 2011)).
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B. Promulgation of the Clean Water Rule

In April 2014, EPA and the Army Corps published a proposed rule
to define “waters of the United States,” and made the rule available for
an extended public comment period. 79 Fed. Reg. 22188 (Apr. 21,
2014). After receiving over one million comments, most of which
supported the rule, the agencies published the final rule on June 29,
2015. See 80 Fed. Reg. 37054.

The rule clarifies the scope of “waters of the United States” that are
protected under the Act, and reduces the agencies’ reliance on time-
consuming, inefficient, and potentially inconsistent case-by-case
jurisdictional determinations. In issuing the rule, EPA and the Army
Corps relied on “the text of the statute, Supreme Court decisions, the
best available peer-reviewed science, public input, and the agencies’
technical expertise and experience in implementing the statute.” 80
Fed. Reg. at 37055. The agencies assessed whether upstream waters
have a “significant nexus” to downstream waters “in terms of the CWA’s
objective to ‘restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.” Id. at 37055. In doing so, the

agencies relied substantially on a comprehensive report prepared by
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EPA’s Office of Research and Development, entitled “Connectivity of
Streams and Wetlands to Downstream Waters: A Review and Synthesis
of the Scientific Evidence” (Science Report), and review of this report by
EPA’s Science Advisory Board. The Science Report itself is based on a
review of more than 1200 peer-reviewed publications. The Report and
review by the Science Advisory Board concluded that tributary streams,
and wetlands and open waters in floodplains and riparian areas, are
connected to and strongly affect the chemical, physical, and biological
integrity of downstream traditional navigable waters, interstate waters,
or the territorial seas. Id. at 37057.

The agencies’ current procedures for determining whether waters
are within the Act’s jurisdiction often entail detailed and time-
consuming case-by-case analyses that can be inconsistent. The rule
reduces the agencies’ reliance on case-by-case analyses by establishing
categories of jurisdictional waters that fall within the scope of the
“water of the United States.” These categories consist of: (1) traditional
navigable waters, (2) interstate waters, (3) the territorial seas, (4)
impoundments of jurisdictional waters, (5) tributaries, and (6) adjacent

waters (which consist primarily of wetlands). The Rule also establishes
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three categories of potentially jurisdictional waters, which fall within
the scope of “waters of the United States” if a case-by-case analysis
determines that they have a significant nexus to traditional navigable
waters, interstate waters, or the territorial seas. These case-by-case
waters are: (1) certain similarly situated regional waters (Prairie
potholes, Carolina and Delmarva bays, pocosins, western vernal pools
in California, and Texas coastal prairie wetlands) that drain to a water
in categories 1 through 3 above; (11) waters within the 100-year
floodplain of a water in categories 1 through 3 above; and (ii1) waters
within 4,000 feet of the high tide line or ordinary high-water mark of a
water in categories 1 through 5 above.
C. Challenges to the Rule

After publication of the rule, opponents of the rule filed various
actions in federal district courts and petitions for review in eight circuit
courts seeking to invalidate it. On July 28, 2015, the judicial panel on
multidistrict litigation randomly selected the Sixth Circuit to hear the

consolidated petitions.
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ARGUMENT
PROPOSED STATE INTERVENORS’ MOTION
TO INTERVENE SHOULD BE GRANTED BECAUSE
THEY HAVE A DIRECT AND SUBSTANTIAL INTEREST
IN THE LEGALITY OF THE CLEAN WATER RULE
Rule 15(d) of the Federal Rules of Appellate Procedure (FRAP)
requires that a party moving to intervene state its interest and the
grounds for intervention. Intervention under Rule 15(d) is granted
where the moving party’s interests in the outcome of the action are
direct and substantial. See, e.g., Bales v. NLRB, 914 F.2d 92, 94 (6th
Cir. 1990) (granting Rule 15(d) intervention to party with “substantial
interest in the outcome”); Yakima Valley Cablevision, Inc. v. FCC, 794
F.2d 737, 744-45 (D.C. Cir. 1986) (intervention allowed under Rule
15(d) because petitioners were “directly affected by” agency action). The
decision to allow intervention should be guided by practical
considerations and the “need for a liberal application in favor of
permitting intervention.” Nuesse v. Camp, 385 F.2d 694, 702 (D.C. Cir.
1967).
The Supreme Court has suggested that “the policies underlying

intervention [under Rule 24 of the Federal Rules of Civil Procedure]

may be applicable in appellate courts.” Auto Workers v. Scofield, 382
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U.S. 205, 216 n.10 (1965). And other courts of appeals have looked to
Rule 24 of the Federal Rules of Civil Procedure for standards governing
intervention. See Sierra Club v. EPA, 358 F.3d 516, 517-18 (7th Cir.
2004). Under Rule 24(a), a motion to intervene as of right is granted if:
(1) 1t 1s timely; (2) the movant has a substantial legal interest in the
subject matter of the case that will be impaired in the absence of
intervention; and (3) the parties already before the court do not
adequately represent that interest. United States v. Michigan, 424 F.3d
438, 443 (6th Cir. 2005). As with FRAP 15(d), Rule 24 should be
“broadly construed in favor of potential intervenors.” Purnell v. City of
Akron, 925 F.2d 941, 950 (6th Cir. 1991).

Under any interpretation of the applicable standards, the Proposed
Intervenor States’ motion should be granted.

First, this motion is timely in seeking to intervene in each of the
petitions (other than Docket No. 15-3751) because it is brought within
30 days after the petitions for review were filed in this Circuit. See
FRAP 15(d). The States have separately brought a motion to extend
their time to move to intervene in Docket No. 15-3751.

Next, the Proposed Intervenor States have a substantial and direct
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interest in the subject of this action, namely the validity of the Clean
Water Rule. That interest manifests itself in three principal ways.
First, the rule protects the waters of Proposed Intervenor States. The
rule is grounded in peer-reviewed scientific studies that confirm
fundamental hydrologic principles. Water flows downhill, and
connected waters, singly and in the aggregate, transport physical,
chemaical and biological pollution that affects the function and condition
of downstream waters, as demonstrated by the Scientific Report on
which EPA and the Army Corps rely. The health and integrity of
watersheds, with their networks of tributaries and wetlands that feed
downstream waters, depend upon protecting the quality of upstream
headwaters and adjacent wetlands. Moreover, watersheds frequently
do not obey state boundaries, with all of the lower forty-eight states
having waters that are downstream of the waters of other states. Thus,
coverage under the Act of ecologically connected waters secured by the
Rule 1s essential to achieve the water quality protection purpose of the
Act, and to protect Proposed Intervenor States from upstream pollution
occurring outside their borders.

Second, by clarifying the scope of “waters of the United States,” the
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rule promotes predictability and consistency in the application of the
law, and in turn helps clear up the confusing body of case law that has
emerged in the wake of the Supreme Court’s Rapanos decision. The
Rule accomplishes this by reducing the need for -case-by-case
jurisdictional determinations and, where such determinations are
needed, by clarifying the standards for conducting them. Each of the
Proposed Intervenor States implements programs under the Act. Thus,
the rule i1s of direct benefit to movants because it helps alleviate
administrative burdens and inefficiencies in carrying out those
programs. In addition, the rule would help the States in administering
the federal dredge-and-fill program if they choose to do so. See 33
U.S.C. §1344 (allowing States to implement a permitting program for
dredge and fill material).

Third, the rule advances the Act’s goal of securing a strong
federal “floor” for water pollution control, thereby protecting the
economic interests of Proposed Intervenor States and other
downstream states. The Rule allows movants to avoid having to
1mpose costly, disproportionate, and economically harmful limits on in-

state pollution sources to waters within their borders, in order to offset
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upstream discharges that would otherwise go unregulated if the
upstream waters are deemed to fall outside the Act’s jurisdiction and
are not otherwise regulated by upstream states. The Rule protects the
economies of Proposed Intervenor States because it serves to “prevent
the ‘Tragedy of the Commons’ that might result if jurisdictions can
compete for industry and development by providing more liberal
limitations than their neighboring states.” NRDC, 568 F.2d at 1378
(quoting Train, 510 F.2d at 709).

In summary, Proposed Intervenor States have direct and
substantial interests in the outcome of these petitions, and invalidation
of the rule would impair and impede these interests.

Moreover, while respondent federal agencies and the States both
support the rule, their interests are distinct. As this Court has
recognized, the required showing of inadequacy is “minimal because it
need only be shown that there i1s a potential for inadequate
representation." United States v. Michigan, 424 F.3d at 443 (quotations
omitted; emphasis in original). EPA and the Army Corps cannot be
assumed to adequately represent the interests of Proposed Intervenor

States. See Forest Conserv. Council v. U.S. Forest Serv., 66 F.3d 1489,
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1499 (9th Cir. 1995) (the interests of one governmental entity may not
be the same as those of another governmental entity). For example,
EPA and the Army Corps may seek to settle or resolve the petitions and
other related cases brought by non-parties to the petitions in ways that
might be adverse to the States’ interests, or may rely upon legal
doctrines that otherwise undermine their interests. Under this Court’s
precedents, “[interests need not be wholly ‘adverse’ before there is a
basis for concluding that existing representation of a ‘different’ interest
may be inadequate.” Purnell v. Akron, 925 F.2d 941, 950 (6th Cir.
1991). Indeed, “it may be enough to show that the existing party who
purports to seek the same outcome will not make all of the prospective
intervenor’s arguments.” Grutter v. Bollinger, 188 F.3d 394, 400 (6th
Cir. 1999) (emphasis in original). Because of the unique interests and
role of the States in implementing the Act’s programs, EPA and the
Army Corps cannot be expected to make the same arguments in support
of the Rule as the States would. Under these standards, the motion to

intervene should be granted.
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CONCLUSION

For the reasons stated above, the Proposed Intervenor States

respectfully request that this Court grant their motion to intervene in

these proceedings.

Dated: Albany, New York
August 28, 2015

BARBARA D. UNDERWOOD
Solicitor General
STEVEN C. WU
Deputy Solicitor General
ANDREW B. AYERS

Assistant Solicitor General
LEMUEL M. SROLOVIC

Bureau Chief,

Environmental Protection Bureau
PHILIP BEIN
TIMOTHY HOFFMAN

Assistant Attorneys General

Environmental Protection Bureau
Of Counsel
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Docket No. 15-3751

IN RE: ENVIRONMENTAL PROTECTION : 15-3799,
AGENCY AND DEPARTMENT OF DEFENSE, iggg;g
FINAL RULE: CLEAN WATER RULE: : 15-3837,
DEFINITION OF “WATERS OF THE 15-3850,
UNITED STATES,” 80 FED. REG. 37,054 ; o

PUBLISHED ON JUNE 29, 2015 (MCP No. 135).

CERTIFICATE OF SERVICE

and related cases:

15-3817,
15-3822,
15-3831,

, 15-3839,

15-3853,
15-3885,

I certify under penalty of perjury that on August 28, 2015, I

served through the ECF system all counsel of petitioners and

respondents who have filed notices of appearance in the above

captioned cases with a copy of the MOTION BY STATES OF NEW

YORK, CONNECTICUT, HAWAII, MASSACHUSETTS, OREGON,

VERMONT, AND WASHINGTON, AND THE DISTRICT OF

COLUMBIA, TO INTERVENE IN SUPPORT OF RESPONDENTS IN

DOCKET NO. 15-3751 AND IN EACH OF THE RELATED CASES,

dated August 28, 2015.

By: /s/ Philip Bein

PHILIP BEIN
Assistant Attorney General
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Environmental Protection Bureau
Office of the Attorney General

The Capitol
Albany, New York 12224-0341

(518) 776-2413
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 15-3799
STATE OF OHIO, ET AL.,
Petitioners, and related proceedings:
v. No. 15-3822
U.S. ARMY CORPS OF ENGINEERS, ET AL., No. 15-3853
No. 15-3887

Respondents.

OPPOSITION TO A STAY PENDING REVIEW
BY THE STATES OF NEW YORK, CONNECTICUT, HAWAII,
MASSACHUSETTS, OREGON, VERMONT, AND WASHINGTON,
AND THE DISTRICT OF COLUMBIA

ERric T. SCHNEIDERMAN

Attorney General of the
State of New York

BARBARA D. UNDERWOOD Attorney for Intervenor
Solicitor General the State of New York
ANDREW B. AYERS The Capitol
Assistant Solicitor General Albany, New York 12224-0341
PHILIP BEIN (518) 776-2024
TIMOTHY HOFFMAN

Assistant Attorneys General
Environmental Protection Bureau

Of Counsel

Additional Counsel on Signature Page
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PRELIMINARY STATEMENT

Intervenor States support the Clean Water Rule issued by the
Environmental Protection Agency (“EPA”) and the Army Corps of
Engineers (together, “the Agencies”), and oppose the motion of
Petitioner States for a nationwide stay of the Rule. The Rule defines
the term “waters of the United States” as used in the Clean Water Act,
33 U.S.C. § 1251 et seq., thereby establishing the scope of protection
under the Act. See 80 Fed. Reg. 37054 (June 29, 2015). The motion
should be denied because Petitioner States fail to show that they will
likely succeed on the merits or that the balance of equities favors a
stay—particularly since the Intervenor States support the Rule and
would be significantly harmed by a stay.

ARGUMENT

THIS COURT SHOULD DENY THE MOTION FOR A STAY

As a threshold matter, this Court has not yet determined whether
it has jurisdiction. Petitioner States have filed two motions in this
Court: one for a stay pending review, and another to dismiss their
petitions for lack of jurisdiction. Briefing on jurisdiction will not be
complete until November 4, 2015. Thus, a stay should be denied at this

point because of the pending jurisdictional question. In any event,
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Petitioner States have not carried their heavy burden to establish that
a stay 1s justified here.

A stay i1s an “extraordinary remedy,” Cuomo v. U.S. Nuclear Reg.
Comm'n, 772 F.2d 972, 978 (D.C. Cir. 1985), amounting to “an ‘intrusion
into the ordinary processes of administration and judicial review.”
Nken v. Holder, 556 U.S. 418, 427 (2009) (quotations omitted). A “stay
1s not a matter of right, even if irreparable injury might otherwise
result,” but rather, “an exercise of judicial discretion.” Nken, 556 U.S. at
433 (quotations omitted); see also Ohio State Conference of N.A.A.C.P. v.
Husted, 769 F.3d 385, 387 (6th Cir. 2014). In analyzing a stay request,
courts consider the likelihood of success on the merits and three
equitable factors: whether the movant will suffer irreparable injury;
whether the stay would cause substantial harm to others; and whether
the public interest would be served by the stay. Nken, 556 U.S. at 434;
see also Husted, 769 F.3d at 387. Here, the equitable factors cut
strongly against a stay and the Petitioner States are unlikely to succeed

on the merits.
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POINT I

THE EQUITIES CUT AGAINST A STAY BECAUSE THE
BENEFITS OF THE RULE FAR OUTWEIGH ITS POTENTIAL
ADMINISTRATIVE COSTS

The equitable factors here militate strongly against granting a
stay because the Petitioner States have shown no likelihood of
1rreparable injury, and because a stay would significantly harm the
public, the Intervenor States, and indeed the Petitioner States
themselves. It is pure speculation to assert that the alleged meager
Increase in states’ administrative costs will outweigh the significant

environmental and administrative benefits the Rule will bring.

A. The Rule Will Have Significant Environmental
and Economic Benefits.

Environmental Benefits. The “defacement of the environment” is an

appropriate factor to consider in weighing a stay. Envt’l Def. Fund v.
TVA, 468 F.2d 1164, 1183 (6th Cir. 1972). Here, it weighs strongly
against a stay. The Rule enhances environmental protection by better
tailoring the Act’s reach to cover those waters that significantly
contribute to the “chemical, physical, and biological integrity” of
downstream waters—as suggested by Justice Kennedy’s concurrence in

Rapanos v. United States, 547 U.S. 715, 780 (2006). To the extent that
3
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the Rule’s improved tailoring increases the number of waters deemed to
be protected by the Act, environmental benefits will likewise increase.
The Clean Water Act represents Congress’s considered judgment
about the measures that need to be taken, and costs to be incurred, to
remedy America’s “severely polluted” waters.”! Upstream waters,
singly and in the aggregate, transport pollution that affects the function
and condition of downstream waters, as demonstrated by the robust
Scientific Report on which the Agencies rely. In addition, “[p]eer-
reviewed science and practical experience demonstrate that upstream
waters, including headwaters and wetlands, play a crucial role in
controlling sediment, filtering pollutants, reducing flooding, providing
habitat for fish and other aquatic wildlife, and many other wvital
chemical, physical, and biological processes in downstream waters.”

EPA, Response to Comments, Topic 9, at 13.2 Thus, identifying all of the

1 S. Rep. No. 92-414, (1972), reprinted in 1 Environmental Policy
Division, Congressional Research Service, A Legislative History of the Water
Pollution Control Act Amendments of 1972 at 1425 (U.S. G.P.O. 1973); H. Rep. No
92-911, at 66 (1972), reprinted in 1 1972 Leg. Hist., at 753.

2 This brief cites several documents supplemental to the Rule,
available at http://www2.epa.gov/cleanwaterrule/documents-related-
clean-water-rule.
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upstream waters that have a significant impact on downstream
waters—and thus are covered—is crucial for water-quality protection.

For example, the Act enhances downstream water quality by
prohibiting discharges of dredge or fill material unless authorized by a
permit. 33 U.S.C. §§ 1311(a), 1344. As noted by Justice Kennedy in his
concurrence in Rapanos, filling wetlands “may increase downstream
pollution, much as a discharge of toxic pollutants would.” 547 U.S. at
775. Petitioner States make no attempt to argue that filling a wetland
1s a less significant or irreparable injury than the costs of administering
a program that protects that wetland.

Similarly, the Act prohibits pollutant discharges into covered
waters unless the discharge is authorized by a National Pollutant
Discharge Elimination System (NPDES) permit. 33 U.S.C. §§ 1311(a),
1342. Again, Petitioner States make no attempt to argue that the
discharge of a pollutant into a water-body is a less significant injury
than the costs of administering a program that protects it.

The Agencies relied on a massive collection of scientific research,
public input, and their own extensive expertise to implement the Act’s

protections against the injuries caused by wetland destruction and
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pollution. See 80 Fed. Reg. at 37,055. The Petitioner States offer no
evidence that the Agencies overestimated the environmental
significance of the Rule. And they are wrong to say that the Agencies
“justified the Rule as providing greater predictability . . . rather than
cleaner waters.” (Mot. at 20.) The basis for asserting jurisdiction over
the waters in question is precisely that they have a “significant nexus”
to downstream waters—a nexus defined in terms of the jurisdictional
waters’ effect on “the chemical, physical, and biological integrity of the
Nation’s waters.” Id. at 37,055.

Protection of Downstream States. A second category of benefits

Petitioner States ignore is the economic and environmental injuries
that water pollution inflicts on downstream states. Watersheds do not
respect state boundaries. All of the lower forty-eight states have waters
that are downstream of other states’ waters. By protecting states from
upstream pollution that originates outside their borders, the Act
protects states against harms they cannot avoid without federal help.

If the Act did not protect downstream states against pollution from
upstream states, downstream states would have to regulate their own

in-state pollution sources more strictly, to offset pollution from out-of-
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state sources. But stricter regulation of in-state sources could unfairly
threaten states’ economies. The Rule protects states’ economic interests
by “prevent[ing] the ‘Tragedy of the Commons’ that might result if
jurisdictions can compete for industry and development by providing
more liberal limitations than their neighboring states.” NRDC v. Costle,
568 F.2d 1369, 1378 (D.C. Cir. 1977) (quotes omitted).

The Benefits of Avoiding Uncertainty. A third category of benefits

that Petitioner States ignore is the resources—including administrative
costs—that the Rule will conserve by clearly defining the scope of
“waters of the United States.” The Rule promotes predictability and
consistency in the application of the law. It helps clear up the confusing
body of case law that has emerged in the wake of Rapanos. The Rule
reduces the need for case-by-case jurisdictional determinations and,
where such determinations are needed, clarifies the standards for
conducting them. It therefore saves administrative costs at the federal
level, for the state agencies that have to make judgments under the Act,

and for private parties who may be subject to the Act’s coverage.

48



Case: 15-3887 Document: 45 Filed: 09/23/2015 Page: 9

B. The States’ Estimates of Administrative Costs Are
Speculative and Exaggerated.

The Petitioner States argue that they will suffer irreparable harm
because the Rule will force them to incur administrative costs, but the
costs they invoke are too speculative and insubstantial to justify staying
the Rule. (Mot. at 17-18.) In evaluating harms, this Court looks to their
substantiality, their likelihood, and the adequacy of the proof provided.
Mich. Coal. of Radioactive Material Users v. Griepentrog, 945 F.2d 150,
154 (6th Cir. 1991). The Petitioner States have not identified any
substantial, likely injury, because their claims of harm are based on
speculation about the extent to which the Rule will increase coverage
under the Act, and about the administrative costs they will incur.

Speculation About an Increase in Territory Covered. State

Petitioners claim in conclusory fashion that there will be a large
“potential” geographic increase in the Act’s coverage in their states.
(ECF No. 16 at 46 § 6.) But the Agencies estimate only that the Rule
will lead to “an estimated increase of between 2.84 and 4.65 percent in
positive jurisdictional determinations annually.” 80 Fed. Reg. at 37,101.
Moreover, State Petitioners’ claims about the potential geographic

Increase 1s speculative and unsupported by the record. As the Army

8
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Corps noted, “No analysis was made to determine the actual number of
acres of waters that would be [covered] and for this reason it is not
possible to estimate the number of acres that would be captured by this
increase in positive jurisdictional determinations.” Environmental
Assessment at 22. Petitioners’ claims therefore fail to support a stay,
because “the harm alleged must be both certain and immediate, rather
than speculative or theoretical.” Mich. Coal., 945 F.2d at 154.

In fact, there i1s reason to think that the Rule will decrease the
number of covered waters in certain categories. For example, the
definition of “tributary” is more restrictive: while the old definition
required only that a water have an ordinary high-water mark, the new
definition requires both an ordinary high-water mark and a “bed and
banks.” (See p. 15, below.) So in at least this respect, the Rule reduces
the total number of waters that qualify nationwide.

Speculation About Administrative Costs. As for specific costs, the

States claim they will have to identify newly jurisdictional waters and
determine whether they are subject to an already-existing water-
quality standard. But review of water-quality standards is required

only once every three years. 40 C.F.R. § 131.20(a); see 33 U.S.C.
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§ 1313(c)(1). And while waters that do not meet the water-quality
standards require the issuance of a total maximum daily load
(“TMDL”), nothing in the Act sets a hard deadline for the issuance of a
TMDL. S.F. Baykeeper v. Whitman, 297 F.3d 877, 885 (9th Cir. 2002).
The State Petitioners therefore do not establish that a stay is necessary
before this Court reviews the merits of their claims—much less before it
reviews their argument that the Court lacks jurisdiction altogether.
Even less persuasive are the Petitioner States’ claims that they
will have to incur costs associated with certifications under § 401 of the
Act for dredge-and-fill permits, and NPDES permit applications. They
can simply charge fees to offset much or all of these costs, as many
states do. See, e.g., Ga. Code Ann. § 12-5-23; Ga. Comp. R. & Regs.
§ 391-3-6-.22. They make no contention that the fees they are allowed to
charge are inadequate to cover the costs of these programs. Moreover,
states can simply waive the 401 certification. See 33 U.S.C. § 1341(a)(1).
And in any event, the Petitioner States do not actually allege that they
will receive any such applications—merely that they may incur costs

“fiJf individual permit applications are filed on a previously non-

10
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jurisdictional water body.” (McClary Decl., ECF No. 16 at P000007.)

Such speculation cannot establish irreparable harm.

C. State Sovereignty Is Not At Stake Here

The Petitioner States have also not identified any way in which
the Rule harms them by infringing their sovereignty. As discussed
below, their Constitutional claims are without merit. And when the
Petitioner States argue that they will “lose their sovereignty over
intrastate waters” (Mot. at 16), they appear to mean only that the
federal law will protect certain of their waters that they might prefer to
leave federally unregulated. The States’ policy disagreement with an
otherwise-valid federal regulation does not constitute a loss of
sovereignty—particularly since numerous states support the federal

regulation and believe that it protects their vital interests.

POINT II

PETITIONERS ARE UNLIKELY TO SUCCEED ON THE MERITS

A. The Final Rule Was a Logical Outgrowth of the
Proposed Rule

Under the Administrative Procedure Act, agencies “may issue
rules that do not exactly coincide with the proposed rule as long as the

final rule is the ‘logical outgrowth’ of the proposed rule.” Fertilizer Inst.

11
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v. EPA, 935 F.2d 1303, 1311 (D.C. Cir. 1991). “Under the ‘logical
outgrowth’ test . . ., the key question is whether commenters ‘should
have anticipated’ that EPA might” issue the final rule it did. City of
Portland v. EPA, 507 F.3d 706, 715 (D.C. Cir. 2007).

State Petitioners claim that the final Rule is not a “logical
outgrowth” because i1t includes distance-based limitations in its
definitions of “adjacent waters” and in its case-by-case procedures. But
Petitioners were on notice that distance-based limitations were
contemplated. The preamble to the proposed rule sought public input on

K

the proposed definition of “adjacent waters,” and requested comments
on “other reasonable options for providing clarity,” including those
“establishing specific geographic limits” such as “distance limitations.”
79 Fed. Reg. at 22,208/1, 22,209/1-2; see 80 Fed. Reg. at 37,088-37,091
(discussing public comments on distance-based limitations). It should be
no surprise that when the Agencies solicited comments on how to
achieve “greater clarity, certainty, and predictability” in case-by-case
determinations, distance-based limitations were among the logical

options. Id. at 22,214; see also 80 Fed. Reg. at 37,057 (noting that many

commenters and stakeholders “urged EPA to improve upon the 2014

12

53



Case: 15-3887 Document: 45 Filed: 09/23/2015 Page: 14

proposal, by providing more bright line boundaries”). The Rule i1s a

logical outgrowth of the proposed rule.

B. The Agencies Were Not Arbitrary and Capricious in
Setting Distance Limitations

The distance limitations for the Act’s reach are not arbitrary and
capricious. As Chief Justice Roberts observed, the Agencies are to be
“afforded generous leeway by the courts in interpreting the statute . ..
[including] plenty of room to operate in developing some notion of an
outer bound to the reach of their authority.” Rapanos, 547 U.S. at
758. The record reflects the importance of distance. See Technical
Support Document at 112 (“Spatial proximity is one important
determinant of the magnitude, frequency and duration of connections
between wetlands and streams that will ultimately influence the fluxes
of water, materials and biota between wetlands and downstream
waters.”); see also 80 Fed. Reg. at 37,085-86 (discussing scientific basis
for including waters located within distance limitations). And “bright-
line tests are a fact of regulatory life,” necessary for administrative

practicality. Macon Cty. Samaritan Mem. Hosp. v. Shalala, 7 F.3d 762,

13
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768-69 (8th Cir. 1993). It would be inappropriate to second-guess these

expert and highly technical judgments at this early juncture.

C. The Rule Is Consistent With Justice Kennedy’s
Opinion In Rapanos

Tributaries. The Rule does not run afoul of Justice Kennedy’s

opinion by including “tributaries” within the “waters of the United
States.” Justice Kennedy made clear that even minor tributaries can
reasonably lie within the Act’s jurisdiction. He observed that the
standard for tributaries implemented by the Agencies at the time of
Rapanos required the presence of an ordinary high-water mark, and
stated that this standard “presumably provides a rough measure of the
volume and regularity of flow,” and therefore “may well provide a
reasonable measure of whether specific minor tributaries bear a
sufficient nexus with other regulated waters.” 547 U.S. at 781.
Significantly, the Rule takes a more exacting approach to
jurisdictional tributaries than that approved by Justice Kennedy. The
Rule defines a tributary as a water that contributes flow to a traditional
navigable water and possesses “the physical indicators of a bed and

banks and an ordinary high water mark.” 33 C.F.R. § 328.3(c)(3)

14
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(emphasis added). Thus, in at least this respect, the Rule’s requirement
that a tributary have a bed and bank, in addition to an ordinary high
water mark, tends to reduce jurisdiction over such waters when
compared to agency practice at the time of Rapanos. Compare Rule, 33
C.F.R. § 328.3(c)(3)(ii1) (requiring a bed and bank) with Army Corps,
Regulatory Guidance Ltr. No. 05-05, Dec. 7, 2005 at 3 (an ordinary
high-water mark can be demonstrated by evidence other than the
presence of bed and banks).

State Petitioners wrongly attribute to Justice Kennedy the view
“that the CWA cannot cover all ‘continuously flowing stream]s]
(however small) or waters sending only the merest ‘trickle[s]’ into
navigable waters.” (Mot. at 13.) The quoted language is from an early
portion of Justice Kennedy’s opinion that was not addressing what

”»

tributaries the “CWA cannot cover,” but instead pointing out an
internal inconsistency in the plurality opinion’s views on wetlands.
Justice Kennedy observed that the plurality’s requirement of a
continuous surface-water connection would “permit applications of the

statute [to remote wetlands connected with a continuously flowing

stream (however small)],” even though such wetlands could be “as far

15
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from traditional federal authority as are the waters [the plurality]
deems beyond the statute’s reach.” 547 U.S. at 776-77. Similarly, the
language about the “merest trickle” also points to inconsistency in the
plurality opinion. Id. at 769. But neither quote endorses any limitation
on the Act’s applicability to tributaries; Justice Kennedy was merely
setting the stage for his own significant-nexus test.

Adjacent Waters. State Petitioners are also wrong in claiming

that the Rule’s coverage of adjacent waters (typically wetlands) fails
Justice Kennedy’s test. Justice Kennedy opined that the Act could not
apply to all wetlands adjacent to certain tributaries, such as “drains,
ditches, and streams remote from any navigable-in-fact water and
carrying only minor water volumes toward it.” Id. at 782. But the Rule
excludes many of the adjacent wetlands that were of concern to Justice
Kennedy. It does so by reducing the number of “tributaries” deemed
covered, thus reducing coverage of wetlands adjacent to them. See 80
Fed. Reg. at 37,058 col.3. To be a tributary, there now must be evidence
showing a bed and bank as well as an ordinary high-water mark. Id. at
37,058. As determined by the Agencies based on an extensive scientific

record, “sufficient volume, duration, and frequency of flow are required
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to create a bed and banks and ordinary high water mark.” 80 Fed. Reg.
at 37,066. Thus, under the Rule’s definition, tributaries do not carry
“only minor water volumes,” as the Petitioner States argue, and
jurisdiction over wetlands adjacent to them does not fail Justice
Kennedy’s test.

Similarly, the Rule addresses Justice Kennedy’s concerns by
excluding minor and remote waters from its definition of tributaries,
thereby excluding wetlands adjacent to them from the Act’s reach.
Among these exclusions are three categories of “ditches” that have low
flow or are remote from navigable-in-fact waters, 33 C.F.R.
§ 328.3(b)(3)(1), (1), and (11); certain stormwater-control features
(including “drains”), id. § 328.3(b)(6); and limits on certain adjacent
waters to those found within specific distances of other waters—which
excludes “remote” waters from the Act’s reach, id. § 328.3(c)(1), (2).

Case-by-Case Coverage. In addition to establishing categories of

waters that automatically qualify as waters of the United States, the
Rule sets guidelines for making case-by-case determinations. 33 C.F.R.
§ 328.3(c)(5). These guidelines are on all fours with Justice Kennedy’s

significant-nexus test. They require an evaluation of nine aquatic

17
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functions to determine whether any function performed by particular
waters, whether taken alone or in combination with other functions,
contributes significantly to the chemical, physical or biological integrity
of nearby downstream waters. Id.

Contrary to State Petitioners’ assertion, when Justice Kennedy
discussed the Act’s objectives to “restore and maintain the chemical,
physical, and biological integrity’ of the Nation’s waters, 547 U.S. at 780
(citing 33 U.S.C. § 1251(a)), he never asserted that each of these three
statutory objectives must be served before a water lies within the Act’s
protections. Regardless, the nine functions assessed under the Rule
generally serve all three objectives. For example, “contribution of flow,”
cited by State Petitioners, can affect the integrity of downstream waters
in multiple respects: physically, by helping to sustain the volume of
water in larger waters; chemically, by changing the dissolved-oxygen
composition of the water column; and biologically, by supplying
downstream waters with organic matter that sustains the food web. See
80 Fed. Reg. at 37,068. Moreover, contrary to State Petitioners’ claim,
the Agencies’ discussions of the biological process of “dispersal” in the

Rule’s preamble and in the Science Report do not contravene SWANCC

18

59



Case: 15-3887 Document: 45 Filed: 09/23/2015 Page: 20

v. Army Corps, 531 U.S. 159 (2001). The Agencies never endorse
jurisdiction under the Act based upon dispersal involving migratory
birds living in hydrologically unconnected waters, such as the isolated

former sand and gravel pits at issue in SWANCC.

D. The Rule Does Not Violate the Constitution

Under SWANCC and Justice Kennedy’s opinion in Rapanos, the
application of the Act to waters that lack a significant nexus to
traditional navigable waters raises constitutional difficulties and
federalism concerns. Rapanos, 47 U.S. at 776. But “the power conferred
by the Commerce Clause [is] broad enough to permit congressional
regulation of activities causing air or water pollution, or other
environmental hazards that may have effects in more than one State.”
Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264, 282
(1981). As explained above and in much more detail in the preamble to
the Rule, the categories of waters covered by the Rule all bear a
significant nexus to traditional navigable waters and that conclusion is
supported by voluminous, peer-reviewed scientific evidence.

The Rule does not offend the Tenth Amendment because such

federal regulation of private activity to prevent pollution does not create
19
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a cognizable harm to state sovereignty. See Hodel, 452 U.S. at 284-93.
The Rule does not present constitutional or federalism difficulties
because the Agencies applied the significant-nexus test in defining the
Act’s reach, and because the Rule addresses water pollution affecting
more than one State. As Justice Kennedy explained, the Act’s policy of
respecting the “responsibilities and rights” of states, see 33 U.S.C.
§ 1251(b), encompasses respect for state water-pollution policies
favoring federal action to “protect[] downstream States from out-of-state
pollution that they cannot themselves regulate.” 547 U.S. at 777.

As discussed above, the Rule is important to the Intervenor States
because it protects their waters from interstate pollution, facilitates
implementation of their own water programs, and protects their related
economic interests. Accordingly, the Rule actually furthers the Tenth
Amendment and federalism by protecting the interests of states. See
United States v. Wash. Suburban San. Comm’n, 654 F.2d 802, 807 (D.C.
Cir. 1981) (Tenth Amendment challenge to Act does not lie where it

would cause injury to states).
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CONCLUSION

The motion for a nationwide stay of the Clean Water Rule pending

this Court’s review should be denied.

Dated: Albany, New York
September 23, 2015

BARBARA D. UNDERWOOD
Solicitor General
ANDREW B. AYERS
Assistant Solicitor General
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StAaTE oF NEw YORK

NOV 13 2014

VIA EMAIL: ow-docket@epa.gov

Mr. Ken Kopocis Ms. Jo Ellen Darcy

Deputy Assistant Administrator for Water Assistant Secretary of Army (Civil Works)
U.S. Environmental Protection Agency U.S. Army Corps of Engineers

William Jefferson Clinton Building 108 Army Pentagon, Room 3E446

1200 Pennsylvania Avenue NW, MC 4101M Washington, DC 20460

Washington, DC 20004
Dear Deputy Assistant Administrator Kopocis and Assistant Secretary Darcy:

RE: Definition of “Waters of the United States” Under the Clean Water Act Proposed Rule:
Docket ID No. EPA-HQ-OW-2011-0880

The New York State Departments of Environmental Conservation (DEC) and Agriculture and
Markets (DAM) offer the following comments to the proposed national rulemaking Definition of
“Waters of the United States” Under the Clean Water Act (79 Fed. Reg. 22188, April 21, 2014),
hereinafter, “proposed rule.” DEC and DAM appreciate the purpose of the joint rulemaking by
the Environmental Protection Agency and the U.S. Army Corps of Engineers as an attempt to
clarify what types of bodies of water will be regulated by the Clean Water Act. As a pollution
prevention statute, Congress wrote the CWA to extend beyond waters that are actually navigable
to include the headwater streams, lakes, and wetlands.

However, after an in-depth analysis of the proposed rule, and as discussed below, DEC and
DAM find that the proposed rule does not achieve its goal of providing clarity. Therefore, we
request that EPA and the Army Corps significantly revise and renotice its proposed rule for
public comment. This should occur only after consultation with states and recognize the
significant regional differences of water resources across the country. A one-size-fits-all
approach to redefining regulated waters will only lead to legal challenges, cause unnecessary
harm to farmers, and could lead to other unintended consequences while at the same time not
achieving the Administration’s stated goal.

Early Consultation with States for a Successful Rulemaking Process

We recognize and appreciate that EPA and, to a lesser extent, the Army Corps, made some
efforts to reach out to the states and regulated entities both before releasing the proposed rule and
during the comment period. However, meaningful early consultation to identify the regulatory
impacts to states and local governments did not occur. There is concern among the regulated
community that the Waters of the United States regulation could result in amendments to
already-approved permits, and/or make it more difficult and time consuming to obtain a future
permit.

65



Under the proposed rule, we cannot determine its impact on existing or future projects since the
normal processes for outreach and comment were not followed, including necessary consultation
with the states and local governments. For example, the proposed rule could be easy to
implement, with little change in existing DEC permitting activities. Alternatively, depending
upon EPA/USACE interpretation of the regulation, it is also possible that the federal agencies
could place new requirements on projects which could slow their implementation. If so, many
initiatives, including the implementation of projects to restore areas affected by Superstorm
Sandy could be affected. ‘

Additionally, there is little to no regional flexibility in the proposed rule. The geography of the
northeast is different than that of the southwest, for example. New York State, with its rocky
terrain and multitude of glacial lakes is a complicated environment that requires a tailored
permitting process. New York State already has some of the strongest water quality programs in
place, and could work with EPA/USACE to craft New York-specific guidance which would
clearly apply to New York’s waters. This approach is consistent with the way in which EPA has
handled other water quality issues under the CWA.

New York has long supported early, meaningful, and. substantial state involvement in the
development and implementation of environmental statutes and related rules, and the EPA and
the Army Corps should consider restarting the effort to redefine waters of the U.S. with state
agency partners fully engaged as co-regulators prior to and during the rulemaking process. A
partnership with the states should be an essential component of revising and renoticing this rule.

New York State Places a Priority on Its Natural Resources and Its Agricultural Industry

New York has long been a national leader on environmental quality and natural resource
protection. Water systems under the jurisdiction of the proposed rule, including wetlands, are
valued in New York for their myriad environmental benefits, including resiliency. As discussed
in the preliminary report released by the NYS2100 Commission after Superstorm Sandy’,
“(n)atural features, such as wetlands and streams, should be protected.”?

Almost 36,000 farms in New York State produce high quality fruits, vegetables and dairy
products which are sold to markets around the world, and we are committed to safeguarding their
economic and environmental viability. Under the proposed rule, the redefinition of navigable is
an expansion of the waters of the U.S. to now include many lands as part of jurisdictional
‘waters’ to be regulated. As a result, activities that have been unregulated may now be regulated
or must fall into a specific exemption. Ambiguous or contradictory definitions for what types of
bodies of water to be regulated will negatively harm the farming community, even if they -
support the overall goal of stemming the flow of all types of water pollution — confusion can

1 Recommendations to Improve the Strength and Resilience of the Empire State’s Infrastructure (“Report”)
2 Report, p. 128
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carry significant costs. Our farmers are the backbone of our state economy, but they operate on
the thinnest of margins. If farmers are expected to implement any new regulations and rules,
they must be well thought out and understandable. Farmers cannot be expected to change their
operational practices year after year.

Given the high value which New York State places upon the agricultural industry and water
systems, effective federal initiatives that compliment New York’s natural resource protection
measures are a priority for the State.

Need for Clarity in the Waters of the US Rulemaking

The proposed rule lacks the clarity needed to be effective. As currently drafted, the rule leaves
too much room for interpretation and case-by-case evaluations of whether certain waterbodies
are jurisdictional under the CWA. This will ultimately lead to discrepancies, both among states
and potentially, within individual states, in the interpretation of its provisions. If adopted, the
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jurisdiction.

The lack of clarity in the proposed rule prevents New York State from providing meaningful
comments about the impacts of the proposal. Specifically, the following terms are undefined or
not clearly defined in the proposed rule, leaving w1de latitude for interpretation and prompting
legal challenges:

* Tributary;

* Upland;

¢ Adjacent waters;

* Shallow subsurface hydrologic connections as “neighboring” waters;
 Floodplain; and '

+ Significant nexus.

We recommend that a significantly revised rule clearly defines these terms and provide examples
of what EPA and the Army Corps believe are encompassed by them. This will enable the states
to better understand the intent of EPA and the Army Corps and successfully implement the rule.
The regulated community will also be able to better understand the rule’s requirements.

Ensure a Level Playing Field for All States

In revising the proposed rule, we encourage EPA and the Army Corps to ensure a level playing
field for all states and regulated entities. For example, New York already has in place strong
programs to protect waters and wetlands. The federal rule should set a strong regulatory floor
which will ensure that all states have a strong basis for protecting water quality and habitats,
while also ensuring that local economies can thrive. As long as states remain consistent with a
strong national program, the option for the development of EPA-approved regional or state
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alternative guidance on jurisdictional waters, as EPA has done in other water quality regulations,
may be useful in better defining the waters of the United States. This approach would help
ensure flexibility in a manner that best meets the needs of the states that will be involved in
implementing this rule. ~

We request EPA and the Army Corps work with our Departments to rethink this proposal ina
way which recognizes New York’s sound water quality programs and provides the level national
playing field that we need.

We strongly urge EPA and the Army Corps to significantly revise the proposed rule, taking into
account the points articulated above. By doing so, EPA and the Army Corps will have the
opportunity to ensure that the new proposed rule provides New York with an early and
meaningful engagement in the process; ensure clarity and flexibility to states who will be
involved in its implementation; afford a fair and level playing field for all potentially regulated
entities; and ensure that the goals of the CWA are met.

Sincerely,
7@% Ay
Richard A. Ball
Commissioner Commissioner :
Department of Environmental Department of Agriculture and Markets

Conservation
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PRELIMINARY STATEMENT

Intervenor States support the Clean Water Rule issued by the
Environmental Protection Agency (“EPA”) and the Army Corps of
Engineers (together, “the Agencies”), and oppose the motion of
Petitioner States for a nationwide stay of the Rule. The Rule defines
the term “waters of the United States” as used in the Clean Water Act,
33 U.S.C. § 1251 et seq., thereby establishing the scope of protection
under the Act. See 80 Fed. Reg. 37054 (June 29, 2015). The motion
should be denied because Petitioner States fail to show that they will
likely succeed on the merits or that the balance of equities favors a
stay—particularly since the Intervenor States support the Rule and
would be significantly harmed by a stay.

ARGUMENT

THIS COURT SHOULD DENY THE MOTION FOR A STAY

As a threshold matter, this Court has not yet determined whether
it has jurisdiction. Petitioner States have filed two motions in this
Court: one for a stay pending review, and another to dismiss their
petitions for lack of jurisdiction. Briefing on jurisdiction will not be
complete until November 4, 2015. Thus, a stay should be denied at this

point because of the pending jurisdictional question. In any event,
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Petitioner States have not carried their heavy burden to establish that
a stay 1s justified here.

A stay is an “extraordinary remedy.” Cuomo v. U.S. Nuclear Reg.
Comm'n, 772 F.2d 972, 978 (D.C. Cir. 1985), amounting to “an ‘intrusion
into the ordinary processes of administration and judicial review.”
Nken v. Holder, 556 U.S. 418, 427 (2009) (quotations omitted). A “stay
1s not a matter of right, even if irreparable injury might otherwise
result,” but rather, “an exercise of judicial discretion.” Nken, 556 U.S. at
433 (quotations omitted); see also Ohio State Conference of N.A.A.C.P. v.
Husted, 769 F.3d 385, 387 (6th Cir. 2014). In analyzing a stay request,
courts consider the hkelihood of success on the merits and three
equitable factors: whether the movant will suffer irreparable injury;
whether the stay would cause substantial harm to others; and whether
the public interest would be served by the stay. Nken, 556 U.S. at 434;
see also Husted, 769 I.3d at 387. Here, the equitable factors cut
strongly against a stay and the Petitioner States are unlikely to succeed

on the merits.

o
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POINT I

THE EQUITIES CUT AGAINST A STAY BECAUSE THE
BENEFITS OF THE RULE FAR OUTWEIGH ITS POTENTIAL
ADMINISTRATIVE COSTS

The equitable factors here militate strongly against granting a
stay because the Petitioner States have shown no likelihood of
irreparable injury, and because a stay would significantly harm the
public, the Intervenor States, and indeed the Petitioner States
themselves. It 1s pure speculation to assert that the alleged meager
increase in states’ administrative costs will outweigh the significant
environmental and administrative benefits the Rule will bring.

A. The Rule Will Have Significant Environmental
and Economic Benefits.

Environmenital Benefits. The “defacement of the environment” 1s an

appropriate factor to consider in weighing a stay. Envt’l Def. Fund v.
TVA, 468 F.2d 1164, 1183 (6th Cir. 1972). Here, 1t weighs strongly
against a stay. The Rule enhances environmental protection by better
tailoring the Act’s reach to cover those waters that significantly
contribute to the “chemical. physical, and biological integrity” of
downstream waters—as suggested by Justice Kennedy’s concurrence in

Rapanos v. United States, 547 U.S. 715, 780 (2006). To the extent that
3
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the Rule’s improved tailoring increases the number of waters deemed to
be protected by the Act, environmental benefits will likewise increase.
The Clean Water Act represents Congress’s considered judgment
about the measures that need to be taken, and costs to be incurred, to
remedy America’s “severely polluted” waters.”! Upstream waters,
singly and in the aggregate, transport pollution that affects the function
and condition of downstream waters, as demonstrated by the robust
Scientific Report on which the Agencies rely. In addition, “|p]eer-
reviewed science and practical experience demonstrate that upstream
waters, including headwaters and wetlands, play a crucial role in
controlling sediment, filtering pollutants, reducing flooding, providing
habitat for fish and other aquatic wildlife, and many other vital
chemical, physical, and biological processes in downstream waters.”

EPA, Response to Comments, Topic 9, at 13.2 Thus, identifying all of the

' S. Rep. No. 92-414, (1972), reprinted in 1 Environmental Policy
Division, Congressional Research Service, A Legislative History of the Water
Pollution Control Act Amendments of 1972 at 1425 (U.S. G.P.O. 1973); H. Rep. No
92-911, at 66 (1972), reprinted in 1 1972 Leg. Hist., at 753.

2 This brief cites several documents supplemental to the Rule,

available at http://www2.epa.gov/cleanwaterrule/documents-related-
clean-water-rule.
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upstream waters that have a significant 1mpact on downstream

waters—and thus are covered

is crucial for water-quality protection.

For example, the Act enhances downstream water quality by
prohibiting discharges of dredge or fill material unless authorized by a
permit. 33 U.S.C. §§ 1311(a), 1344. As noted by Justice Kennedy in his
concurrence in Rapanos, filling wetlands “may increase downstream
pollution, much as a discharge of toxic pollutants would.” 547 U.S. at
775. Petitioner States make no attempt to argue that filling a wetland
1s a less significant or irreparable injury than the costs of administering
a program that protects that wetland.

Similarly, the Act prohibits pollutant discharges into covered
waters unless the discharge i1s authorized by a National Pollutant
Discharge Elimination System (NPDES) permit. 33 U.S.C. §§ 1311(a),
1342. Again, Petitioner States make no attempt to argue that the
discharge of a pollutant into a water-body is a less significant injury
than the costs of administering a program that protects it.

The Agencies relied on a massive collection of scientific research,
public input, and their own extensive expertise to implement the Act’s

protections against the injuries caused by wetland destruction and
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pollution. See 80 Fed. Reg. at 37,055. The Petitioner States offer no
evidence that the Agencies overestimated the environmental
significance of the Rule. And they are wrong to say that the Agencies
“justified the Rule as providing greater predictability . . . rather than
cleaner waters.” (Mot. at 20.) The basis for asserting jurisdiction over
the waters in question 1s precisely that they have a “significant nexus”
to downstream waters—a nexus defined in terms of the jurisdictional
waters’ effect on “the chemical, physical, and biological integrity of the
Nation’s waters.” Id. at 37,055.

Protection _of Downstream States. A second category of benefits

Petitioner States ignore i1s the economic and environmental injuries
that water pollution inflicts on downstrecam states. Watersheds do not
respect state boundaries. All of the lower forty-eight states have waters
that are downstream of other states’ waters. By protecting states from
upstream pollution that originates outside their borders, the Act
protects states against harms they cannot avoid without federal help.

If the Act did not protect downstream states against pollution from
upstream states, downstream states would have to regulate their own

in-state pollution sources more strictly, to offset pollution from out-of-
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state sources. But stricter regulation of in-state sources could unfairly
threaten states’ economies. The Rule protects states’ economic interests
by “prevent[ing]| the ‘Tragedy of the Commons’ that might result if
jurisdictions can compete for industry and development by providing
more liberal limitations than their neighboring states.” NRDC v. Costle,
568 F.2d 1369, 1378 (D.C. Cir. 1977) (quotes omitted).

The Benefits of Avoiding Uncertainty. A third category of benefits

that Petitioner States ignore 1s the resources—including administrative

costs—that the Rule will conserve by clearly defining the scope of

1

“waters of the United States.” The Rule promotes predictability and
consistency in the application of the law. It helps clear up the confusing
body of case law that has emerged in the wake of Rapanos. The Rule
reduces the need for case-by-case jurisdictional determinations and,
where such determinations are needed, clarifies the standards for
conducting them. It therefore saves administrative costs at the federal

level, for the state agencies that have to make judgments under the Act,

and for private parties who may be subject to the Act’s coverage.

-1
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B. The States’ Estimates of Administrative Costs Are
Speculative and Exaggerated.

The Petitioner States argue that they will suffer irreparable harm
because the Rule will force them to incur administrative costs, but the
costs they invoke are too speculative and insubstantial to justify staying
the Rule. (Mot. at 17-18.) In evaluating harms, this Court looks to their
substantiality, their likelihood, and the adequacy of the proof provided.
Mich. Coal. of Radioactive Material Users v. Griepentrog, 915 F.2d 150,
154 (6th Cir. 1991). The Petitioner States have not i1dentified any
substantial, likely injury, because their claims of harm are based on
speculation about the extent to which the Rule will increase coverage
under the Act, and about the administrative costs they will incur.

Speculation Aboul an Increase in_ Territory Covered.  State

Petitioners claim in conclusory fashion that there will be a large
“potential” geographic increase 1in the Act's coverage in their states.
(ECF No. 16 at 46 ¥ 6.) But the Agencies estimate only that the Rule
will lead to “an estimated increase of between 2.84 and 4.65 percent in
positive jurisdictional determinations annually.” 80 Fed. Reg. at 37,101.
Moreover, State Petitioners’ claims about the potential geographic
increase 1s speculative and unsupported by the record. As the Army
8
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Corps noted, “No analysis was made to determine the actual number of
acres of waters that would be [covered] and for this reason it is not
possible to estimate the number of acres that would be captured by this
increase 1n  positive jurisdictional determinations.” Environmental
Assessment at 22. Petitioners’ claims therefore fail to support a stay,
because “the harm alleged must be both certain and immediate, rather
than speculative or theoretical.” Mich. Coal., 945 F.2d at 154.

In fact, there is reason to think that the Rule will decrease the
number of covered waters in certain categories. For example, the
definition of “tributary” is more restrictive: while the old definition
required only that a water have an ordinary high-water mark, the new
definition requires both an ordinary high-water mark and a “bed and
banks.” (See p. 15, below.) So in at least this respect, the Rule reduces
the total number of waters that qualify nationwide.

Speculation Aboul Administrative Costls. As for specific costs, the

States claim they will have to identify newly jurisdictional waters and
determine whether they are subject to an already-existing water-
quality standard. But review of water-quality standards is required

only once every three years. 40 C.F.R. § 131.20(a); see 33 U.S.C.

9
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§ 1313(c)(1). And while waters that do not meet the water-quality
standards require the issuance of a total maximum daily load
(“TMDL”), nothing in the Act sets a hard deadline for the issuance of a
TMDL. S.F. Baykeeper v. Whitman, 297 F.3d 877, 885 (9th Cir. 2002).
The State Petitioners therefore do not establish that a stay 1s necessary
before this Court reviews the merits of their claims—much less before it
reviews their argument that the Court lacks jurisdiction altogether.
Even less persuasive are the Petitioner States’ claims that they
will have to incur costs associated with certifications under § 401 of the
Act for dredge-and-fill permits, and NPDES permit applications. They
can simply charge fees to offset much or all of these costs, as many
states do. See, e.g., Ga. Code Ann. § 12-5-23; Ga. Comp. R. & Regs.
§ 391-3-6-.22. They make no contention that the fees they are allowed to
charge are imadequate to cover the costs of these programs. Moreover,
states can simply waive the 401 certification. See 33 U.S.C. § 1341(a)(1).
And in any event, the Petitioner States do not actually allege that they
will receive any such applications—merely that they may incur costs

“[iff individual permit applications are filed on a previously non-

10
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jurisdictional water body.” (McClary Decl.. ECF No. 16 at P000007.)

Such speculation cannot establish irreparable harm.

C. State Sovereignty Is Not At Stake Here

The Petitioner States have also not identified any way in which
the Rule harms them by infringing their sovereignty. As discussed
below, their Constitutional claims are without merit. And when the
Petitioner States argue that they will “lose their sovereignty over
intrastate waters” (Mot. at 16), they appear to mean only that the
federal law will protect certain of their waters that they might prefer to
leave federally unregulated. The States’ policy disagreement with an
otherwise-valid federal regulation does not constitute a loss of
sovereignty—particularly since numerous states support the federal
regulation and believe that it protects their vital interests.

POINT I1I

PETITIONERS ARE UNLIKELY TO SUCCEED ON THE MERITS

A. The Final Rule Was a Logical Outgrowth of the
Proposed Rule

Under the Administrative Procedure Act. agencies “may issue
rules that do not exactly coincide with the proposed rule as long as the

final rule 1s the ‘logical outgrowth’ of the proposed rule.” Fertilizer Inst.

11
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v. EPA, 935 IF.2d 1303, 1311 (D.C. Cir. 1991). “Under the ‘logical
outgrowth” test . . ., the key question i1s whether commenters ‘should
have anticipated’ that KPA might” issue the final rule it did. City of
Portland v. EPA, 507 F.3d 706, 715 (D.C. Cir. 2007).

State Petitioners claim that the final Rule 1s not a “logical
outgrowth” because 1t includes distance-based limitations in its
definitions of “adjacent waters” and in its case-by-case procedures. But
Petitioners were on notice that distance-based limitations were
contemplated. The preamble to the proposed rule sought public input on
the proposed definition of “adjacent waters,” and requested comments
on “other reasonable options for providing clarity,” including those
“establishing specific geographic limits” such as “distance limitations.”
79 Fed. Reg. at 22,208/1, 22,209/1-2; see 80 Fed. Reg. at 37,088-37,091
(discussing public comments on distance-based limitations). It should be
no surprise that when the Agencies solicited comments on how to
achieve “greater clarity, certainty, and predictability” in case-by-case
determinations, distance-based limitations were among the logical
options. Id. at 22,214; see also 80 Fed. Reg. at 37,057 (noting that many

commenters and stakeholders “urged EPA to improve upon the 2014
12

“
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proposal, by providing more bright line boundaries”™). The Rule i1s a
logical outgrowth of the proposed rule.

B. The Agencies Were Not Arbitrary and Capricious in
Setting Distance Limitations

The distance limitations for the Act’s reach are not arbitrary and
capricious. As Chief Justice Roberts observed, the Agencies are to be
“afforded generous leeway by the courts in interpreting the statute
[including] plenty of room to operate in developing some notion of an
outer bound to the reach of their authority.” Rapanos, 547 U.S. at
758. The record reflects the i1mportance of distance. See Technical
Support Document at 112 (“Spatial proximity 1s one important
determinant of the magnitude, frequency and duration of connections
between wetlands and streams that will ultimately influence the fluxes
of water, materials and biota between wetlands and downstream
waters.”); see also 80 Fed. Reg. at 37,085-86 (discussing scientific basis
for including waters located within distance limitations). And “bright-
line tests are a fact of regulatory life,” necessary for administrative

practicality. Macon Cty. Samaritan Mem. Hosp. v. Shalala, 7 F.3d 762,
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768-69 (8th Cir. 1993). It would be inappropriate to second-guess these
expert and highly technical judgments at this carly juncture.

C. The Rule Is Consistent With Justice Kennedy’s
Opinion In Rapanos

Tributaries. The Rule does not run afoul of Justice Kennedy's

opinion by including “tributaries” within the “waters of the United
States.” Justice Kennedy made clear that even minor tributaries can
reasonably le within the Act’s jurisdiction. He observed that the
standard for tributaries implemented by the Agencies at the time of
Rapanos required the presence of an ordinary high-water mark, and
stated that this standard “presumably provides a rough measure of the
volume and regularity of flow,” and therefore “may well provide a
reasonable measure of whether specific minor tributaries bear a
sufficient nexus with other regulated waters.” 547 U.S. at 781.
Significantly, the Rule takes a more exacting approach to
jurisdictional tributaries than that approved by Justice Kennedy. The
Rule defines a tributary as a water that contributes flow to a traditional
navigable water and possesses “the physical indicators of a bed and

banks and an ordinary high water mark.” 33 C.F.R. § 328.3(c)(3)

14
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(emphasis added). Thus, 1n at least this respect, the Rule’s requirement
that a tributary have a bed and bank, in addition to an ordinary high
water mark, tends to reduce jurisdiction over such waters when
compared to agency practice at the time of Rapanos. Compare Rule, 33
C.F.R. § 328.3(c)(3)(111) (requiring a bed and bank) with Army Corps,
Regulatory Guidance Ltr. No. 05-05, Dec. 7, 2005 at 3 (an ordinary
high-water mark can be demonstrated by evidence other than the
presence of bed and banks).

State Petitioners wrongly attribute to Justice Kennedy the view
“that the CWA cannot cover all ‘continuously flowing stream|s]
(however small) or waters sending only the merest ‘trickle[s| into
navigable waters.” (Mot. at 13.) The quoted language is from an early
portion of Justice Kennedy's opinion that was not addressing what
tributaries the “CWA cannot cover,” but instead pointing out an
internal inconsistency in the plurality opinion’s views on wetlands.
Justice Kennedy observed that the plurality’s requirement of a
continuous surface-water connection would “permit applications of the

statute [to remote wetlands connected with a continuously flowing

stream (however small)],” even though such wetlands could be “as far

15
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from traditional federal authority as are the waters [the plurality]
deems beyond the statute’s reach.” 547 U.S. at 776-77. Similarly, the
language about the “merest trickle” also points to inconsistency in the
plurality opinion. /d. at 769. But neither quote endorses any limitation
on the Act’'s applicability to tributaries; Justice Kennedy was merely
setting the stage for his own significant-nexus test.

Adjacent Waters. State Petitioners are also wrong in claiming

that the Rule’s coverage of adjacent waters (typically wetlands) fails
Justice Kennedy’s test. Justice Kennedy opined that the Act could not
apply to all wetlands adjacent to certain tributaries, such as “drains,
ditches, and streams remote from any navigable-in-fact water and
carrying only minor water volumes toward it.” Id. at 782. But the Rule
excludes many of the adjacent wetlands that were of concern to Justice
Kennedy. It does so by reducing the number of “tributaries” deemed
covered, thus reducing coverage of wetlands adjacent to them. See 80
Fed. Reg. at 37,058 col.3. To be a tributary, there now must be evidence
showing a bed and bank as well as an ordinary high-water mark. Id. at
37,058. As determined by the Agencies based on an extensive scientific

record, “sufficient volume, duration, and frequency of flow are required

16

85



Case: 15-3799 Document: 48 Filed: 09/23/2015 Page: 18

to create a bed and banks and ordinary high water mark.” 80 Fed. Reg.
at 37.066. Thus, under the Rule’s definition, tributaries do not carry
“only minor water volumes,” as the Petitioner States argue, and
jurisdiction over wetlands adjacent to them does not fail Justice
Kennedy's test.

Similarly, the Rule addresses Justice Kennedy's concerns by
excluding minor and remote waters from its definition of tributaries,
thereby excluding wetlands adjacent to them from the Act’s reach.
Among these exclusions are three categories of “ditches” that have low
flow or are remote from navigable-in-fact waters, 33 C.F.R.
§ 328.3(b)(3)(1), (i), and (iii); certain stormwater-control features
(including “drains”), id. § 328.3(b)(6); and limits on certain adjacent
waters to those found within specific distances of other waters—which
excludes “remote” waters from the Act’s reach, id. § 328.3(c)(1), (2).

Case-by-Case Coverage. In addition to establishing categories of
g 24

waters that automatically qualify as waters of the United States, the
Rule sets guidelines for making case-by-case determinations. 33 C.F.R.
§ 328.3(c)(5). These guidelines are on all fours with Justice Kennedy's

significant-nexus test. They require an evaluation of nine aquatic
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functions to determine whether any function performed by particular
waters, whether taken alone or in combination with other functions,
contributes significantly to the chemical, physical or biological integrity
of nearby downstream waters. /d.

Contrary to State Petitioners’ assertion, when Justice Kennedy
discussed the Act’s objectives to “restore and maintain the chemical,
physical, and biological integrity’ of the Nation’s waters, 547 U.S. at 780
(citing 33 U.S.C. § 1251(a)), he never asserted that each of these three
statutory objectives must be served before a water lies within the Act’s
protections. Regardless, the nine functions assessed under the Rule
generally serve all three objectives. For example, “contribution of flow,”
cited by State Petitioners, can affect the integrity of downstream waters
in multiple respects: physically, by helping to sustain the volume of
water in larger waters; chemically, by changing the dissolved-oxygen
composition of the water column; and biologically, by supplying
downstream waters with organic matter that sustains the food web. See
80 Fed. Reg. at 37,068. Morcover, contrary to State Petitioners’ claim,
the Agencies’ discussions of the biological process of “dispersal” in the

Rule’s preamble and in the Science Report do not contravene SWANCC

18
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v. Army Corps, 531 U.S. 159 (2001). The Agencies never endorse
jurisdiction under the Act based upon dispersal involving migratory
birds living in hydrologically unconnected waters, such as the isolated

former sand and gravel pits at issue in SWANCC.

D. The Rule Does Not Violate the Constitution

Under SWANCC and Justice Kennedy's opinion in Rapanos, the
application of the Act to waters that lack a significant nexus to
traditional navigable waters raises constitutional difficulties and
federalism concerns. Rapanos, 47 U.S. at 776. But “the power conferred
by the Commerce Clause [is|] broad enough to permit congressional
regulation of activities causing air or water pollution, or other
environmental hazards that may have effects in more than one State.”
Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264, 282
(1981). As explained above and in much more detail in the preamble to
the Rule, the categories of waters covered by the Rule all bear a
significant nexus to traditional navigable waters and that conclusion is
supported by voluminous. peer-reviewed scientific evidence.

The Rule does not offend the Tenth Amendment because such
federal regulation of private activity to prevent pollution does not create

19
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a cognizable harm to state sovereignty. See [Hodel, 452 U.S. at 284-93.
The Rule does not present constitutional or federalism difficulties
because the Agencies applied the significant-nexus test in defining the
Act’s reach, and because the Rule addresses water pollution affecting
more than one State. As Justice Kennedy explained, the Act’s policy of
respecting the “responsibilities and rights” of states, see 33 U.S.C.
§ 1251(b), encompasses respect for state water-pollution policies
favoring federal action to “protect|] downstream States from out-of-state
pollution that they cannot themselves regulate.” 547 U.S. at 777.

As discussed above, the Rule is important to the Intervenor States
because it protects their waters from interstate pollution, facilitates
implementation of their own water programs, and protects their related
economic interests. Accordingly, the Rule actually furthers the Tenth
Amendment and federalism by protecting the interests of states. See
United States v. Wash. Suburban San. Comm’n, 654 F.2d 802, 807 (D.C.
Cir. 1981) (Tenth Amendment challenge to Act does not lie where it

would cause injury to states).
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CONCLUSION

The motion for a nationwide stay of the Clean Water Rule pending

this Court’s review should be denied.

Dated: Albany, New York
September 23, 2015
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Solicitor General
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THE FORUM

Which Environmental Statute Is
the Most Important and Effective?

t has been 45 years since the first modern envi-

ronmental statutes were beginning to be passed, a

period in which the U.S. economy grew by leaps
and bounds, but emissions and discharges of most
kinds actually dropped. The laws were directed at
the most important pollutants in different media
and different economic settings. The Clean Air Act
was aimed primarily at criteria pollutants and now
is being wielded against the emissions that cause
climate change. The Clean Water Act actually was
passed over a presidential veto, showing strong
bipartisan support. Although it didn’t achieve its
goals of zero discharge, our lakes and streams are no
longer a sewer, and sewers are no longer a preferred
conduit of pollutants into our waterways.

The Endangered Species Act has brought eagles
and wolves and grizzly bears back from the brink
of extinction, and in the snail darter case and sub-
sequent lawsuits showed that it is one of our most
effective laws in land use regulation. Our hazardous
materials laws, starting with the Comprehensive
Environmental Response, Compensation, and Li-
ability Act, not only cleaned up some of our worst

waste sites, its strict liability provisions no doubt
produced a marked decrease in industry’s jetisoning
wastes into inappropriate landfills and dumps. The
Resource Conservation and Recovery Act manages
hazardous materials in commerce, ensuring that
businesses handle chemicals appropriately while us-
ing and storing them.

Meanwhile, the National Environmental Policy
Act set the country on a course to preserve the bio-
sphere as a matter of national will and put in place
environmental impact assessment, wherein govern-
ment has to assess the probable effect of its actions
and invite citizen involvement. Finally, although
not an environmental law per se, the Administra-
tive Procedure Act manages the whole package of
environmental laws and their implementation.

Which is the most important? We asked six of
the foremost experts in the country to answer that
question. After viewing their answers, readers will
no doubt answer that they all are important, and
be thankful that our lawmakers and policymakers,
our businesses and citizens, and of course the envi-
ronment itself, all benefit from this suite of statutes.

Cog ght © 2014, Environmental Law Institute®, Washington, D.C. www.eli.org.
Reprinted by permission from The Environmental Forum®, Sept./Oct. 2014
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“CERCLA introduced
the concept of joint
and several liability
to the daily lexicon
of environmental
practitioners”

Elliott P. Laws

Partner
CROWELL & MORING, LLP

P “No other federal statute
' besides the ESA deals
so intimately with
ecological life histories
and, albeit indirectly,
ecosystems”

Zygmunt Plater

Director
BostoN CoLLEGE LAND AND
ENVIRONMENTAL LAaw PROGRAM

“Ihe National
Environmental Policy
Act bas changed
the way we think,

a truly magnificent
achievement”

Nicholas C. Yost

DPartner
Denton US LLP

“The APA’s procedural
protections are
critical to the sound
implementation of our
other environmental

Amanda C. Leiter

Associate Professor of Law
AMERICAN UNIVERSITY

“Congress set andacious
goals in the CWA: To
restore and maintain
the chemical, physical,
and biological integrity

"\ ofthenation’s waters”

Kathy Robb

Partner
HuntoN & WILLIAMS

“The CAA’s emission
reductions have been
achieved during four
decades when the U.S.
population doubled
and economic activity
tripled”

Bob Yuhnke
Attorney (retired)

EnvIRONMENTAL DEFENSE FUND

Copyright © 2014, Environmental Law Institute’, Washington, D.C. www.elgol}g.
Reprinted by permission from The Environmental Forum®, Sept./Oct. 2014
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Cleaner Waters
— but a Murky,
Uncertain Future

Karay Ross

t one level, the bundle com-
Amonly referred to as the Clean

Water Act — a statute first
passed in 1972 and last amended in
1987, with antecedents as far back as
the Rivers and Harbors Act of 1899 —
has enjoyed uncommon success.

In assessing that success, it is well
to remember that in the beginning
the rivers were on fire. Wood debris
and an oily glaze common in the
Cuyahoga River first burned in 1868
and in 13 subsequent fires. In 1952,
ships and a waterfront building were
destroyed by fire on the Cuyahoga.
Iconic photos from that year published
on the cover of Life magazine at the
time of a 1969 fire horrified the na-
tion, galvanizing political support for
passage of the CWA three years later.
But the Cuyahoga was not particularly
unusual. The Chicago, Buffalo, and
Rouge rivers also repeatedly caught
fire. Visible filth was a mainstay on the
Potomac and the Mississippi.

The law was not enacted without
challenge. The initially named Federal
Water Pollution Control Act Amend-
ments of 1972 was vetoed by President
Nixon, citing concern for “spiraling
prices and increasingly onerous taxes,”
particularly the “staggering, budget-
wrecking $24 billion” provided in the
bill. Yet Congress immediately over-
rode the veto by 52 to 12 in the Sen-
ate and 247 to 23 in the House, with
members of both parties casting votes
on each side, in a bipartisan atmo-
sphere we now can only marvel at.

Congress set audacious goals in
1972: “To restore and maintain the
chemical, physical, and biological in-
tegrity of the nation’s waters,” to make
waters fishable and swimmable by
1983, and to eliminate the discharge
of pollutants by 1985. Unsurprisingly,
these goals were not met. But by 1998,

Tue ForuwM

the United States had doubled the
waters clean enough for fishing and
swimming; more than doubled the
number of people served by modern
sewage treatment plants, to 173 mil-
lion; and drastically reduced wetlands
losses.

By 2004, the date of the most re-
cent Environmental Protection Agency
“Water Quality Inventory Report to
Congress,” more than 60 percent of
the nation’s waters met the CWA goals;
in 1972, less than a third did. The
statute has resulted in a serious reduc-
tion in industrial and sewage waste
discharges. There is no question that
the country’s overall water quality has
improved significantly over the past
four decades as a result of the act.

Still, tensions inherent in the CWA
from the beginning remain over 40
years later, centering on cost and juris-
diction. The two are inextricably con-
nected. The statute came with signifi-
cant federal funds to address its goals.
From 1972 to 1995, for example, the
federal government spent $61 billion
to build or upgrade sewage treatment
plants. But the remaining capital needs
are staggering. How do we achieve the
law’s central goals for our waters with
what will always be limited resources?

Exacerbating this problem is the
debate about just what are jurisdic-
tional waters under the act. After
several Supreme Court decisions and
multiple proposed and final guidance
documents over the years, the debate
reached a crescendo with the publica-
tion last April of a 100-page proposed
rule by EPA and the Army Corps of
Engineers addressing “waters of the
United States” subject to the CWA.
The proposed rule is sure to draw
thousands of pages of comments and
become the subject of litigation.

While EPA and the Corps protest
that the proposed rule is merely a clari-
fication, not a change, for the first time
it offers a regulatory definition of “trib-
utary” that includes waterbodies that
are natural or man-made; includes all
waters adjacent to those defined tribu-
taries; and would require consideration
of the jurisdiction of all “other waters”

on a case-by-case basis after reviewing
whether there is a significant nexus to
a tributary. It also includes new defini-
tions for “adjacent” and “significant
nexus.” While EPA and the Corps state
that the proposed rule is grounded

in the draft scientific study on the
connectivity of waters, the rule was
proposed before the Science Advisory
Board reviewing the draft connectivity
report had the opportunity to finish its
analysis. And there is no consideration
of the cooperative federalism that was
once the touchstone of the act.

What the proposed rule might
mean for jurisdiction is more than a
new round of scholarly musings in
law review articles. If applied, it would
broaden the waters subject to CWA
jurisdiction (and to other environmen-
tal laws as well), encourage jurisdiction
determinations through costly litiga-
tion in citizen suits, consume local,
state, federal, and private resources,
and ultimately limit the day-to-day ac-
tivities of thousands of businesses and
individuals. It will further affect cost
without moving us any closer to figur-
ing out how to prioritize and protect
the waters that matter to us or further
the goals of the act — a potentially sad
epilogue for the statute.

The Clean Water Act has resulted
in cleaner rivers, lakes, and streams,
providing boating, swimming, and
fishing, and wildlife and health pro-
tection. Tens of billions of pounds of
sewage, chemicals, and debris have
been kept out of our waters. Scientific
and technological advances have been
encouraged. It has provided critical
infrastructure funding. The rivers are
no longer catching fire. New York City
has half a dozen public swimming
events annually in its harbor. How we
resolve the tension of prioritizing and
protecting waters going forward with
scarce resources will determine the ulti-
mate success of the statute.

Kathy Robb is a partner at Hunton & Wil-
liams representing water districts, manu-
facturers, energy companies, and financial
institutions in environmental litigation and
transactions.
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Trends in Urban Environmental
Criminal Enforcement

Presenters:
Lt. Liza Bobseine
Michael S. Bogin, Esq.
Hugh L. McLean, Esq.

Moderator:
Susan H. Brailey, Esq.
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Trends in Urban Environmental
Criminal Enforcement
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Reasons for Criminal Enforcement

The Violation May Be Extremely Serious

Civil Enforcement Alone Not A Deterrent

lllegal Profits/Financial Incentive for
Improper Disposal

The Violation May Seriously Undermine the
Regulatory Program

——




Environmental Statutes

New York’'s environmental laws are codified in the
“Environmental Conservation Law,” which authorizes
civil and criminal enforcement of state laws, as well as
federal environmental statutes.

Important federal statutes delegated to the state for
enforcement include among others:

— the Clean Water Act (U.S.C.A. 88 19-5-101 to 123),

— the Clean Air Act (U.S.C.A. 8§ 19- 2-101 to 127),

— and the Resource Conservation and Recovery Act (Solid and
Hazardous Waste Act) which regulates solid wastes (U.S.C.A.
88 19-6-101 to 824).

——




Roles in the Criminal Process

e Law Enforcement

* Prosecutors

 Defense Counsel




Law Enforcement

 Environmental Conservation Officers
(ECOs)

BECI: Bureau of Environmental Criminal
nvestigations — DEC Detectives

* DA or AG Investigators
* Local Police Officers
USEPA Special Agents




Prosecutors

Office of the Attorney General
Local District Attorney’s Offices
Office of the United States Attorney

Responsible for the review of the
evidence, investigation, charging decisions
and prosecution of the defendants.

——




Defense Counsel

Retained or Assigned Counsel

 Defends the accused to ensure the
Investigation was done within legal
parameters;

« Accusatory instruments are appropriately
drafted and legally sufficient;

» Get the best deal for his/her client.

——




Major Types of N.Y. State
Prosecutions for Environmental
Crimes:

Water Pollution

Fish and Wildlife

Solid Waste (including Hazardous Waste)
Hazardous Substances

Alr




Statutory Scheme — 7 Areas of
Criminal Enforcement

All areas subject to regulatory scheme

Regulatory Violation, with Culpable Mental
State, Is an offense.

Seriousness of offense varies with
seriousness of regulated activity

Specific activity in each area criminalized

——




Culpable Mental State
Penal Law §15.05

Required for most crimes under ECL:
Intentionally - conscious objective to cause such result

or engage in such conduct

Knowingly - aware that his conduct is of such nature or
that such circumstances exists

Recklessly - aware of and consciously disregards a
substantial and unjustifiable risk that such result will
occur or such circumstance exists

Criminal Negligence - fails to perceive a substantial and

unjustifiable risk that such result will occur or such
circumstance exists

——




EXCEPT...

e Alr Cases

Article 19 of the ECL states that any
person who “willfully” violates a provision of
Article 19 shall be guilty of a misdemeanor.

——




Accusatory Instruments

e Summons

* Felony or Misdemeanor Complaint

* Indictment




Water Pollution




Water Pollution

State regulates all discharges into waters of the state.

Discharge not illegal itself generally, however a person
needs to obtain a permit to discharge.

Permit from Department of Environmental Conservation.
Different types of permits.

Two main types of criminal unpermitted discharges:
1) Point Source
2) Non-Point Source Discharges

——




Point Source Discharges
ECL §§ 17-0701, 17-0801, 71-1933

1. It shall be unlawful for any person, until a written SPDES permit
therefor has been granted by the commissioner, or by his
designated representative, and unless such permit remains in
full force and effect, to:

a. Make or cause to make or use any outlet or point source for
the discharge of sewage, industrial waste or other wastes or the
effluent therefrom, into the waters of this state

1) Waters of the State ~ 2) Point Source 3y SPDES Permit
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How Point Source Discharges Are

Requlated:

« Self Reporting
 Daily Monitoring

* Best Avallable Control Technology (BACT)

——




Non-Point Source Discharges

ECL § 17-0501
General prohibition against pollution

1. It shall be unlawful for any person, directly or indirectly,
to throw, drain, run or otherwise discharge into such waters
organic or inorganic matter that shall cause or contribute to

a condition in contravention of the standards adopted by

the department pursuant to section 17-0301. ‘

Contravention of the » Classification of Water
standards adopted by the Bodies

department pursuant to . (AA A B, C, D)
section 17-0301 y 4y Dy

——




Wildlife Crimes
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Wildlife Crimes

Two Types of Wildlife Crimes

* Recreational Activities (i.e. hunting, fishing, trapping)

* lllegal Commercialization
- Native Wildlife
- Non-native Wildlife
- Endangered and Threatened Species

——




Wildlife Crimes (Recreational Activities)

« Start off with the theory that the State owns everything.

— § ECL 11-0105 — The State of New York owns all fish, game,
wildlife, shellfish, crustacea and protected insects in the state,
except those legally acquired and held in private ownership.

* If you want to hunt, fish, trap you generally need a license.
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lllegal Commercialization/ Endangered and
Threatened Species

Article 11 and 13 of the ECL set out various statutory provisions that
regulate the possession and sale of wildlife.

Two major statutory provisions are:

ECL 8§ 11-0107(2) — No person shall, at any time of the year, buy, sell, offer
or expose for sale, transport, or have in his possession any “fish protected
by law, game, protected wildlife, shellfish, harbor seals, crustacea
protected by law, or part thereof, or protected insect, whether taken
within the state or coming from without the state, except as permitted
by the Fish and Wildlife Law.”

ECL 8§ 11-0535(2) — makes illegal the “taking, importation, transportation,
possession or sale of any endangered or threatened species of fish,
shellfish, crustacea or wildlife, or hides or other parts thereof, or the sale or
possession with intent to sell of any article made in whole or in part from the
skin, hide or other parts of any endangered or threatened species of fish,
shellfish, crustacea or wildlife” (except under license or permit from DEC).

——




Enforcement- The Penalty Section

a Y
ECL §71-0924

Where the value of wildlife
or parts thereof is:

A 4

I N

4 $250 or less R

Violation

(Mandatory $500 fine
Q& up to 15 days jaiI)J

e Over $250 N

up to $1,500

Unclassified Misd.

(Mandatory $5,000 fine
\& up to 1 year jaiI)J

s Over $1,500 h

E Felony

(up to 4 years jall
K& max $5,000 fine)/

———




Solid Waste

Encompasses all types of waste, including liquids. The disposal of solid wastes is regulated
by the ECL, and an unlawful release (disposal, abandonment or other methods) is a crime.

Stuff Bad Stuff Really Bad Stuff
household garbage, hazardous wastes/ acutely hazardous waste/
municipal waste, substances, (i.e. lead, substances (AKA ethyl
construction and chlorine, regulated methyl death), such as
demolition debris medical waste, and arsenic acid, benzyl cyanide

petroleum products) and hydrofluoric acid

¢ g L daig
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Regulatory Framework

* Municipal Waste - must be taken to a
sanitary landfill.

« Hazardous Waste - regulated from “cradle

to grave.” Documentation tracks the
waste from its creation until its proper
disposal (manifest system).

——




What is a Substance Hazardous to Public
-~ Health Safety or the Environment?

e ECL 871-2702(10) — “any substance which:

* (a) Is identified or listed as a hazardous waste in
regulations promulgated pursuant to section 27-
0903 of this chapter and all amendments
thereto, regardless of whether at the time of
release the substance was actually a waste; or

* (b) appears on the list in regulations
promulgated pursuant to paragraph (a) of
subdivision one of section 37-0103 of this
chapter and all amendments thereto.”

——




Something is classified as a hazardous
waste or substance in two different ways:

1) Listed - the substance or waste is on a list found in DEC’s
regulations; or

2) Characteristic - the substance or waste satisfies the criteria of one
of four categories defined in DEC'’s regulations.

— Toxicity - a small amount of it can cause death (e.g. hydrochloric
acid);

—  Corrosoivity - High or low pH or corrodes steel at a certain rate;

— Ignitability - It has a flash point of 140° F; or

— Reactivity - It is an unstable substance that reacts violently with water
(i.e. explodes).

——




Environmental Search Warrants

What's the same?

Must meet all the requirements of C.P.L.
Article 690

Based upon probable cause
Search for and “seize” evidence of a crime

Return to the court “without unnecessary
delay”

——




Environmental Search Warrants
What's different?

* The requirements for safe execution of the
search warrant

 The nature of the search activities
 The nature of the material to be “seized”

* The types of information used to establish
probable cause

 Disposition of seized evidence
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Sample No.AL0O57 36

REPORT OF ANALYSIS

Westchester County Depariment of Labs and Research 10 Dana Road  Valhalla, New York 10555

Sample Location Received By : DLV
Bottle No : PIT 1

Collection Point: SOIL Collested By : HEIMZINGER
1D of Source @ PIT IN FLOOR Collection Date @ 04022008 AT 8:30:00PM

Agency : Weslchesier County Health Dept. Submitted On : 04032009 AT 8:59.004M
Bur. Hazardous Material Control P No..:
145 Huguanot Street "
New Rochele, NY 10801 Descriptor Source Code @ 000
At Cerlos Tores Type N:H

addt’l Report To Free CI2 : Residual €12 :
Sampila chilled on arrval 7: YES
Sample Type: 5 S0
Comment : Sarmple A05TI8 was extracied
wsing wrist shaker and analyzed by
NYSDOH 31013, w

[— Method Test Description Resuls  Qualifier Units - DL Analyeed an Validutor

Organics
Purgeable Organic Compounds In Solds

SWB4BIBZ608 1,1,1-TRICHLORDETHANE ugigidry wl)
SWER4BEZE08 1,12 2-TETRACHLORDETHANE Lgigidry )
SWBBEZE08 1,1,2- TRICHLORDETHANE ugigidry i)
SWHEBEI508 1,1-DICHLORGETHANE ugiEgidry wi)
SWEAREIE0E 1,1-DICHLORDETHENE ugMgldry wi)
SWE4GEZE08 1,2-DICHLOROBENZENE wgKgidry wi)
SWEMBEIE0E 1,2-DICHLOROETHANE giKgldry wi)
SWEMEEIE08 1.2-DICHLOROPROPANE ugHgidry wi)
SWWESEN0E 1, 3-DICHLOROBENZENE ugiigdry wi)
SWELE2H0B 1,4-DICHLOROBENZENE ugKgidny wh)
SWELB/EIEOE 4-Mellyl-2-pentancne Uiy wi)
SWEAH/EIE08 BENZENE ugppidny wiy
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Eavesdropping Warrants

e Can only be used to investigate any of the
acts designated as felonies In title twenty-
seven of article seventy-one of the
environmental conservation law: Solid
Waste (with a prior conviction and a
release of more than 70 cy of Solid
Waste), Hazardous Waste and Hazardous
Substance felonies.

——




Other Environmental Crimes

Air Pollution

Pesticides

Mining

Tidal & Freshwater Wetlands




Environmental Crimes Under the Penal Law

Inchoate Crimes - PL Articles 100-115 (Solicitation, Conspiracy,
Attempt, Facilitation)

Assault Offenses - PL Article 120

Homicide Offenses - PL Article 125

Criminal Mischief Offenses - PL Article 145

Larceny - PL Article 155

Other Theft Offenses - PL Article 165

Forgery Offenses - PL Article 170

False Written Statement Offenses - PL Article 175

Commercial Bribery Offenses - PL Article 180

Scheme to Defraud - PL 88 190.60 and 190.65

Official Misconduct and Obstruction of Public Servants - PL Article
195

Bribery Involving Public Servants and Related Offenses - PL Article
200

Perjury and Related Offenses - PL Article 210

Contempt and Other Offenses Relating to Judicial Proceedings - PL
Article 215

Criminal Nuisance in the Second Degree - PL § 240.45(1)
Unlawfully Possessing Noxious Material - PL § 270.05

Organized Crime Control Act: Enterprise Corruption - PL Article 460

——




ATTORNEY GENERAL SUCCESSFUL WILDLIFE PROSECUTIONS

People v. Bao Ding Sea Food Inc.
Seized Warehouse of Severely
Sale of Madagascar Radiated Tortoise (an Contaminated Raw Razor Clams
Endangered Species) for $20,000 and Oysters from China

People v. Jack Yanq




ATTORNEY GENERAL SUCCESSFUL SOLID WASTE PROSECUTIONS

People v. Brisman People v. H.S. Finishing

Abandoned Truck full of Hazardous Waste
from Perfume Manufacturing Business

Abandoned Metal Finishing Facility




ATTORNEY GENERAL SUCCESSFUL WATER POLLUTION PROSECUTIONS

People v. Schmitt

Marina owner dumped raw sewage into Jamaica Bay Tidal Estuary for
decades and destroyed acres of protected tidal wetlands.
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- Trip to one of the last
pristine areas of the Alaskan
wilderness ($2,599.00)

- Guided tour to view Polar
Bear in natural environment
($1,699.00)

-Heavily padded winter coat
($499.00)

-Surviving your close Polar
Bear encounter with only
100 deep scratches

(Priceless!!!)
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Environmental Crime Enforcement?

The industrialization of our society has resulted in the development of processes and
products that are potentially dangerous to our health, safety and environment. As a
result, a comprehensive regulatory scheme has been promulgated to manage the lawful
release of pollutants to the environment. State and federal environmental laws set
standards for what people and institutions must do to control or prevent pollution. The
administrative and civil enforcement of these laws and regulations can be very effective
in ensuring the regulated community is in compliance. Unfortunately, this is not always
the case and criminal enforcement of the environmental laws becomes necessary.

Criminal enforcement may be appropriate for several reasons:

The Violation May Be Extremely Serious

Environmental criminal activities can often involve hazardous waste and other
extremely toxic chemicals. Improper handling of regulated wastes often has a
detrimental effect on the public and the environment.

Civil Enforcement Alone Not A Sufficient Deterrent

Civil enforcement generally results in fines for the violation. Many companies
often consider such fines a cost of doing business and calculate this into the
retail cost. Consequently, the public indirectly pays for the violations. Criminal
enforcement can result in incarceration, an extremely effective deterrent.

lllegal Profits/Financial Incentive for Improper Disposal

Those who generate and/or dispose of pollution often find it profitable to dispose
of the pollution illegally. Additionally, some companies may defraud other
legitimate businesses by improperly disposing waste they have contracted to
legally dispose. For example, businesses may disguise hazardous waste in their
ordinary solid waste to be picked up by their hauler.

The Violation May Seriously Undermine the Regulatory Program
Environmental regulatory programs rely on companies to submit self-monitoring
data and to honestly comply with other reporting requirements. If a company
fails to report, or submits false information to the regulatory program, the
effectiveness of the program is severely impacted.

Assistant Attorney General Hugh L. McLean of the Environmental Crimes Unit contributed significantly to
the preparation of these materials.
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What is Environmental Crime?

Typically, it is intentionally, knowingly, recklessly, or with criminal negligence, violating
our environmental laws and regulations. Criminal liability for environmental violations
can occur at any stage in the generation, treatment, transportation and disposal of
regulated wastes. Although the most important basis for criminal prosecution of these
crimes is under the Environmental Conservation Law criminal prosecutions for these
violations may also be brought under several different parts of the New York State
Penal Law:

Inchoate Crimes —
PL Articles
100: Solicitation
105: Conspiracy
110: Attempt
115: Facilitation

Assault Offenses - PL Article 120

Homicide Offenses - PL Article 125

Criminal Mischief Offenses - PL Article 145

Larceny - PL Article 155

Other Theft Offenses - PL Article 165

Forgery Offenses - PL Article 170

False Written Statement Offenses - PL Article 175

Commercial Bribery Offenses - PL Article 180

Scheme to Defraud - PL 190.60 and 190.65

Official Misconduct and Obstruction of Public Servants - PL Article 195
Bribery Involving Public Servants and Related Offenses - PL Article 200
Perjury and Related Offenses - PL Article 210

Contempt and Other Offenses Relating to Judicial Proceedings-PL Article 215
Criminal Nuisance in the Second Degree - PL 240.45(1)

Unlawfully Possessing Noxious Material - PL 270.05

Organized Crime Control Act: Enterprise Corruption - PL Article 460

Who Creates Pollution?

Major generators of pollution include large manufacturing companies that make cars,
furniture and clothes, and chemical industries that produce acids, cyanide, heavy
metals, ignitables, reactives and solvents. Although large manufacturers, like the
chemical industry, account for 71% of all hazardous waste produced, they comprise
only 17% of all generators. So, who are some of the other generators?

Potential Smaller Community Offenders.

Water pollution, hazardous waste, household garbage and medical wastes are products
of our society. Many small and medium businesses in the local community are
producers of regulated wastes and are subject to liability. These include: furniture
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builders or refinishers; electroplaters or metal stampers; automotive repair and body
shops; gas stations; analytical laboratories; photo shops; funeral homes; dry cleaners;
agricultural pesticide dealers; and hospitals. In addition, homeowners may dispose of
hazardous materials comingled with their household waste.

What Are The Motives?

Money. Greed. The desire to make money or to save money. Proper storage,
treatment and disposal of pollution is expensive. For example, the cost of legal disposal
of hazardous waste ranges from $400 - $1,200 per 55 gallon drum, depending on the
chemicals involved. Some generators choose to dispose illegally rather than pay the
high cost of legitimate disposal. On the other hand, hazardous waste transporters often
collect fees to properly dispose of the waste, but choose to illegally dispose of it and
increase their profits.

Environmental Statutes.

New York's environmental laws are codified in the Environmental Conservation Law,
which authorizes civil and criminal enforcement of state laws, as well as federal
environmental statutes. Important federal statutes delegated to the state for
enforcement include among others: the Clean Water Act (U.S.C.A. 19-5-101 to 123),
the Clean Air Act (U.S.C.A. 19- 2-101 to 127), and the Resource Conservation and
Recovery Act (Solid and Hazardous Waste Act) which regulates solid wastes (U.S.C.A.
19-6-101 to 824).

Provisions of the Environmental Conservation Law

Solid Waste — Hazardous Waste and Substances Hazardous to the
Public Health, Safety or the Environment

§ 71-2702. Definitions.
As used in section 27-0914 of this chapter, and this title, the following terms shall
have the following meanings:

1. "Hazardous wastes" means:

(a) Those wastes identified or listed in regulations promulgated
pursuant to section 27-0903 of this chapter and all amendments thereto;
(b) Acute hazardous wastes and;

(c) Waste oils, including but not limited to, used engine lubricating

oil, fuel oil, motor oil, gear oil, cutting oil, transmission fluid,

hydraulic fluid, dielectric fluid, oil storage tank residue, animal oil,

and vegetable oil, which have been contaminated by physical or chemical
impurities, through use or accident, and have not been subsequently

139



rerefined, and which fail one or more of the characteristic tests listed

in regulations promulgated pursuant to section 27-0903 of this chapter
and all amendments thereto or which contain any waste identified or
listed in regulations promulgated pursuant to section 27-0903 of this
chapter and all amendments thereto.

2. "Acute hazardous wastes" means those wastes identified or listed as
"acute hazardous wastes" in regulations promulgated pursuant to section
27-0903 of this chapter and all amendments thereto.

3. "Authorization" means the possession, where required, of a valid
license, permit or certificate issued by an agency of the state of New
York or the federal government or an order issued by the commissioner or
the administrator of the federal environmental protection agency under
applicable statutes, rules or regulations regarding the possession or
release of hazardous or acutely hazardous wastes or substances hazardous
or acutely hazardous to public health, safety or the environment or
otherwise engaging in conduct which is exempt under applicable statutes,
rules or regulations from the requirements of possessing such a license,
permit, certificate or order.

4. "Site of generation” means premises where hazardous wastes are
produced, used, or stored pursuant to authorization or registration
under the federal solid waste disposal act or under article twenty-seven
of this chapter, and all contiguous property owned or leased by the
owner or lessor of said premises, including contiguous property which
may be otherwise divided by a public or private right-of-way, provided
the entrance and exit between the properties is at a crossroads
intersection, and access is by crossing as opposed to going along the
right-of-way, and non-contiguous property owned or leased by the owner
or lessor of said premises, but connected by a right-of-way which he
controls and to which the public does not have access.

5. "Disposal” means the discharge, deposit, injection, dumping,
spilling, leaking or placing of any substance so that such substance or
any related constituent thereof may enter the environment, or the
abandonment of any substance. Disposal also means the thermal
destruction of waste or hazardous waste and the burning of such wastes
as fuel for the purpose of recovering useable energy.

6. "Primary water supply” means a body of surface water, fresh or
saline or water in a saturated zone or stratum beneath the surface of
land or water, best usage of which includes being used for drinking,
culinary or food processing, including potable mineral waters, and so
classified in regulations promulgated pursuant to section 15-0313 or
17-0301 of this chapter, as amended.

7. "Water" includes lakes, bays, ponds, rivers, streams, and other
waters as further defined in subdivision two of section 17-0105 of this
chapter.
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8. "Pound" means an avoirdupois pound.

9. "Gallon” means a unit of liquid capacity equal to two hundred
thirty-one cubic inches or four quarts.

10. "Substance hazardous to public health, safety or the environment"
means any substance which:

(a) is identified or listed as a hazardous waste in regulations
promulgated pursuant to section 27-0903 of this chapter and all
amendments thereto, regardless of whether at the time of release the
substance was actually a waste; or

(b) appears on the list in regulations promulgated pursuantto
paragraph (a) of subdivision one of section 37-0103 of this chapter and
all amendments thereto.

11. "Substance acutely hazardous to public health, safety or the
environment" means any substance which:

(a) is listed as an acute hazardous waste in regulations promulgated
pursuant to section 27-0903 of this chapter and all amendments thereto,
regardless of whether at the time of release the substance was actually
a waste; or

(b) appears on the list in regulations promulgated pursuant to
paragraph (b) of subdivision one of section 37-0103 of this chapter and
all amendments thereto.

12. "Environment" means any water, water vapor, any land including
land surface or subsurface, air, fish, wildlife, biota, and all other
natural resources.

13. "Release"” means any pumping, pouring, emitting, emptying, or
leaching, directly or indirectly, of a substance so that the substance
or any related constituent thereof, or any degradation product of such a
substance or of a related constituent thereof, may enter the
environment, or the disposal of any substance.

14. "Abandonment” means the intentional relinquishment or forsaking of
all possession or control of any substance. In any prosecution under
this title, it is an affirmative defense to an allegation of abandonment

that the defendant surrendered possession or control of such substance
to another party who knowingly and voluntarily consented to assume such possession
or control.
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Solid Waste — ECL 8§71-2703(2)

Criminal sanctions. a. Any person who, having any of the culpable
mental states defined in section 15.05 of the penal law, shall violate
any of the provisions of or who fails to perform any duty imposed by
title 3 or 7 of article 27 of this chapter, or any rules and regulations
promulgated pursuant thereto, or any final determination or order of the
commissioner made pursuant to this title shall be guilty of a violation
and, upon conviction thereof, shall be punished by a fine of not less
than one thousand five hundred dollars nor more than fifteen thousand
dollars per day of violation or by imprisonment for not more than
fifteen days or by both such fine and imprisonment.

b. i. Any person who shall violate paragraph a of this subdivision and
thereby causes or attempts to cause the release of more than ten cubic
yards of solid waste into the environment shall be guilty of a class B
misdemeanor and, upon conviction thereof, shall be punished by a fine of
not less than three thousand seven hundred fifty dollars per day nor
more than twenty-two thousand five hundred dollars per day of violation,
or by imprisonment for a term in accordance with the penal law, or by
both such fine and imprisonment.

ii. Any person who shall violate paragraph a of this subdivision and
thereby causes or attempts to cause the release of more than ten cubic
yards of solid waste into the environment, after having been convicted
of a violation of this subdivision within the preceding five years,
shall be guilty of a class A misdemeanor and, upon conviction thereof,
shall be punished by a fine of not less than three thousand seven
hundred fifty dollars per day nor more than thirty-seven thousand five
hundred dollars per day of violation, or by imprisonment for a term in
accordance with the penal law, or by both such fine and imprisonment.

c. i. Any person who shall violate paragraph a of this subdivision and
thereby causes or attempts to cause the release of more than seventy
cubic yards of solid waste into the environment shall be guilty of a
class A misdemeanor and, upon conviction thereof, shall be punished by
a fine of not less than three thousand seven hundred fifty dollars per day
nor more than thirty-seven thousand five hundred dollars per day of
violation, or by imprisonment for a term in accordance with the penal
law, or by both such fine and imprisonment.

ii. Any person who shall violate paragraph a of this subdivision and
thereby causes or attempts to cause the release of more than seventy
cubic yards of solid waste into the environment, after having been
convicted of a violation of this subdivision within the preceding five
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years, shall be guilty of a class E felony and, upon conviction thereof,
shall be punished by a fine of not less than seven thousand five hundred
dollars per day nor more than seventy-five thousand dollars per day of
violation, or by imprisonment for a term in accordance with the penal
law, or by both such fine and imprisonment.

3. Additional sanctions. Any person who violates any of the provisions
of, or who fails to perform any duty imposed by title 7 of article 27,
with regard to the construction and operation of facilities for the
disposal of construction and demolition debris or any rule or regulation
promulgated pursuant thereto, or any term or condition of any
certificate or permit issued pursuant thereto or any final determination
or order of the commissioner made pursuant to this title shall be liable
for a civil penalty not to exceed fifteen thousand dollars and each day
of such deposition shall constitute a separate violation and said civil
penalty is in addition to any other fines or penalties which may be
applied pursuant to this title.

4. Definition. As used in this section, the following term shall have
the following meaning "release” means any pumping, pouring, emitting,
emptying, discharge, deposit, injection, dumping, spilling or placing of
a substance.

5. Penalty assessment criteria. In determining the amount of any fine,
penalty or sentence imposed pursuant to this section, the commissioner
or the court shall take into consideration any evidence introduced by a
party regarding the economic impact of a penalty on a business, the
compliance history of a violator, good faith efforts of a violator to
comply, any economic benefit obtained from noncompliance, the amount of
risk or damage to public health or the environment caused by a violator,
whether the violation was procedural in nature, or such other factors as
justice may require.

Water - ECL§71-1933

§ 71-1933. Violations; criminal liability.

1. Any person who, having any of the culpable mental states defined in
section 15.05 of the penal law, shall violate any of the provisions of
titles 1 through 5, 9 through 11 and 19 of article 17 or the rules,
regulations, orders or determinations of the commissioner promulgated
thereto, or the terms of any permit issued thereunder, shall be guilty
of a misdemeanor and, upon conviction thereof, shall be punished by a
fine of not less than three thousand seven hundred fifty dollars nor
more than thirty-seven thousand five hundred dollars per day of
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violation or by imprisonment for a term of not more than one year, or by
both such fine and imprisonment. If the conviction is for an offense
committed after a first conviction of such person under this
subdivision, punishment shall be by a fine of not more than seventy-five
thousand dollars per day of violation, or by imprisonment for not more
than two years, or by both.

2. No prosecution under this section shall be instituted until after
final disposition of an appeal or review, if any, provided by section
17-0909 or its predecessor, section 1244 of the Public Health Law.

3. Any person who with criminal negligence, as defined in section
15.05 of the penal law,

a. violates

I. any provision of title 7 or 8 of article 17 of this chapter, or

ii. the rules or regulations promulgated thereunder, or

iii. any term of any permit issued thereunder, or

iv. any requirement imposed in a pretreatment program approved
pursuant to section 402(a)(3) or 402(b)(8) of the Federal Water
Pollution Control Act (33 USC § 1342(a)(3) or § 1342(b)(8)) or approved
pursuant to title 7 or 8 of article 17 of this chapter, or

v. any final administrative orders issued pursuant to this article
where an opportunity for a hearing is provided, or

b. introduces into a sewer system or publicly owned treatment works
any pollutant or hazardous substance

i. when such person knew that such introduction was likely to cause
personal injury or property damage, except if that introduction was in
compliance with all applicable federal, state or local requirements or
permits, or

ii. which causes the treatment works to violate any term of any permit
issued under title 7 or 8 of article 17 of this chapter or the rules or
regulations promulgated thereunder except if that introduction was in
compliance with all applicable federal, state or local requirements or
permits; shall be guilty of a class A misdemeanor.

4. Any person who knowingly, as defined in section 15.05 of the penal
law,

a. violates

i. any provision of title 7 or 8 of article 17 of this chapter, or

il. the rules or regulations promulgated thereunder, or

iii. any term of any permit issued thereunder, or

iv. any requirement imposed in a pretreatment program approved
pursuant to section 402(a)(3) or 402(b)(8) of the Federal Water
Pollution Control Act (33 USC § 1342(a)(3) or § 1342(b)(8)) or approved
pursuant to title 7 or 8 of article 17 of this chapter, or

v. any final administrative orders issued pursuant to this article
where an opportunity for a hearing was provided, or
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b. introduces into a sewer system or publicly owned treatment works
any pollutant or hazardous substance

i. when such person knew that such introduction was likely to cause
personal injury, except if that introduction was in compliance with all
applicable federal, state or local requirements or permits, or

ii. which causes the treatment works to violate any term of any permit
issued under title 7 or 8 of article 17 of this chapter or the rules or
regulations promulgated thereunder except if that introduction was in
compliance with all applicable federal, state or local requirements or
permits; shall be guilty of a class E felony.

5. Any person who intentionally, as defined in section 15.05 of the
penal law,

a. violates

i. any provision of title 7 or 8 of article 17 of this chapter, or

il. the rules or regulations promulgated thereunder, or

iii. any term of any permit issued thereunder, or

iv. any final administrative orders issued pursuant to this article
where an opportunity for a hearing was provided, and

b. knows at that time that he thereby places another person who is not
a participant in the crime in imminent danger of death or serious bodily
injury shall be guilty of a class C felony.

c. for the purpose of paragraphs a and b of this subdivision:

in determining whether a defendant who is an individual knew that his
conduct placed another person in imminent danger of death or serious
bodily injury

(a) the person is responsible only for actual awareness or actual
belief that he possessed; and

(b) knowledge possessed by a person other than the defendant but not
by the defendant himself may not be attributed to the defendant.

6. For purposes of subdivisions three, four and five of this section,

a single operational upset which leads to simultaneous violations of
more than one pollutant parameter shall be treated as a single
violation.

7. Any person who, with intent to deceive, makes any false material
statement, representation, or certification in any application, record,
report, plan or other document filed or required to be maintained
pursuant to title 7 or 8 of article 17 of this chapter or who
intentionally falsifies, tampers with, or renders inaccurate any
monitoring device or method required to be maintained pursuant to title
7 or 8 or article 17 of this chapter shall be guilty of a class E
felony.

8. a. When a person is convicted of a crime under the provisions of
this section, the sentence of the court shall be as follows:

i. A fine, as set forth in paragraph b of this subdivision;
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il. A sentence of imprisonment, as set forth in paragraph ¢ of this
subdivision; or

iii. Any combination of such fine or imprisonment.

b. Fines. A sentence to pay a fine shall be a sentence to pay an
amount fixed by the court, not exceeding:

i. $750,000 for a class C felony committed by an organization as
defined in section 71-1932 of this title;

ii. $375,000 for a class C felony;

iii. $75,000 per day of continuing violation for a class E felony
defined under subdivision four of this section but in no event less than
$7,500; and $15,000 for a class E felony defined under subdivision seven
of this section;

iv. $37,500 per day of continuing violation for a class A misdemeanor
but in no event less than $3,750.

c. Imprisonment. A sentence of imprisonment shall be a sentence of
imprisonment authorized by article seventy of the penal law.

9. All prosecutions under this section shall be instituted by the
department or the commissioner and shall be conducted by the Attorney
General in the name of the people of the state of New York.

10. In the prosecution of any criminal proceeding under this section
by the Attorney General and, in any proceeding before a grand jury in
connection therewith, the Attorney General shall exercise all the powers
and perform all the duties which the District Attorney would otherwise
be authorized or required to exercise or perform, and in such a
proceeding the District Attorney shall exercise such powers and perform
such duties as are requested of him by the Attorney General.

Fish and Wildlife - Articles 11 and 13 of the ECL set out various
statutory provisions that regulate the possession and sale of wildlife.

ECL § 11-0107(2) — No person shall, at any time of the year, buy, sell, offer or expose
for sale, transport, or have in his possession any “fish protected by law, game, protected
wildlife, shellfish, harbor seals, crustacea protected by law, or part thereof, or protected
insect, whether taken within the state or coming from without the state, except as
permitted by the Fish and Wildlife Law.”

ECL 8 11-0535(2) — makes illegal the “taking, importation, transportation, possession or
sale of any endangered or threatened species of fish, shellfish, crustacea or wildlife, or
hides or other parts thereof, or the sale or possession with intent to sell of any article
made in whole or in part from the skin, hide or other parts of any endangered or
threatened species of fish, shellfish, crustacea or wildlife” (except under license or
permit from DEC).
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Endangering the Public Health, Safety or the Environment
ECL 8871-2710 through 71-2714

Elements of Endangering Public Health Safety or the Environment Offenses

A person engages in conduct;

With a culpable mental state;

Which causes a release;

Of a hazardous or acutely hazardous substance.

The seriousness of the offense (Class B Misdemeanor to Class C Felony) is based
upon the culpable mental state, the quantity of the release and the potential for or actual
injury.

Corporate Defendants - -Penal Law 8§20.20

1. As used in this section:

(a) “Agent” means any director, officer or employee of a corporation, or any other
person who is authorized to act in behalf of the corporation.

(b) “High managerial agent” means an officer of a corporation or any other agent in a
position of comparable authority with respect to the formulation of corporate policy or
the supervision in a managerial capacity of subordinate employees.

2. A corporation is guilty of an offense when:

(&) The conduct constituting the offense consists of an omission to discharge a specific
duty of affirmative performance imposed on corporations by law; or

(b) The conduct constituting the offense is engaged in, authorized, solicited, requested,
commanded, or recklessly tolerated by the board of directors or by a high managerial
agent acting within the scope of his employment and in behalf of the corporation; or

(c) The conduct constituting the offense is engaged in by an agent of the corporation
while acting within the scope of his employment and in behalf of the corporation, and
the offense is (i) a misdemeanor or a violation, (ii) one defined by a statute which clearly
indicates a legislative intent to impose such criminal liability on a corporation, or (iii) any
offense set forth in title twenty-seven of article seventy-one of the environmental
conservation law.
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Criminal Enforcement of the Environmental Conservation Law

Quick Reference Guide

Regulated Activity

Article and
Title

Enforcement
(Article 71)

Relevant
Regulations
(6 NYCRR)

Air

Art. 19

§71-2105

Chapter 11l
Parts 200-236,
248 and
Subchapter B

Water

Art. 17,
Titles 7 & 8

§71-1933

Chapter X, Article
2

Parts 750-01 -
750-02

Water: Classification

Art. 15,
Title 27

Chapter X, Article
2, Subpart B

Water: Quality
Standards

Art. 17, Title 5

§ 71-1933

Chapter X, Article
2, Parts 700-706

Water: Wetlands

Art. 24 & 25

§71-2303(2) and
§71-2503(2)

Chapter X, Article
1
Parts 660-665

Water: Other

Art. 15 &17

§71-1131

Chapter X,
Article 1, Parts
670-672 and
Article 2, Parts
701-704

Regulated Medical
Waste

Art. 27,
Title 15

§71-4402(2)-4409

Chapter IV,
Subchapter B,
Part 360,

Subpart 360-10 &
360-17

Pesticides

Art. 33

§71-2907(3)

Chapter 1V,
Subchapter A,
Parts 320-329

Solid Waste

Art. 27

§71-2703(2)

Chapter IV,
Subchapter B,
Part 360-364

Hazardous Wastes

Art. 37, Titles
1&2

§71-2705(2),
§§71-2707-2710,

§71-2715, 871-2717

Chapter 1V,
Subchapter B,
Parts 370-375

Hazardous
Substances

Art. 40

§§71-2710-2714
§71-4303(2)

Chapter V, Parts
595-599
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ENVIROMENTAL CONSERVATION LAW ARTICLE 27 TITLE 26
ELECTRONIC EQUIPMENT RECYCLING AND REUSE

Section 27-2601. Definitions.

27-2603. Manufacturer collection; recycling surcharge.

27-2605. Manufacturer electronic waste registration and respon-
sibilities.

27-2607. Retailer requirements.

27-2609. Labeling.

27-2611. Disposal ban.

27-2613. Electronic waste collection, consolidation and recycl-
ing.

27-2615. Department responsibilities.

27-2617. Reporting requirements.

27-2619. Preemption.

27-2621. Disposition of fees.

§ 27-2601. Definitions.

As used in this title:

1. "Cathode ray tube" means a vacuum tube or picture tube used to
convert an electronic signal into a visual image.

2. "Computer" means an electronic, magnetic, optical, electrochemical
or other high-speed data processing device performing a logical, arith-
metic or storage function, 1including a laptop computer and desktop
computer, and includes any cable, cord, or wiring permanently affixed to
or incorporated into such product, and may include both a computer
central processing unit and a monitor; but such term shall not include
an automated typewriter or typesetter, a portable hand-held calculator,
a portable digital assistant, server, or other similar device.

3. "Computer peripheral”" means a monitor; electronic keyboard; elec-
tronic mouse or similar pointing device; facsimile machine, document
scanner, or printer intended for use with a computer; and includes any
cable, cord, or wiring permanently affixed to or incorporated into any
such product. Computer peripheral shall not include any document scan-
ner or printer which weighs one hundred pounds or more.

4., "Consumer" means a person located in the state who owns or uses
covered electronic equipment, including but not limited to an individ-
ual, a business, corporation, limited partnership, not-for-profit corpo-
ration, the state, a public corporation, public school, school district,
private or parochial school or board of cooperative educational services
or governmental entity, but does not include an entity involved in a
wholesale transaction between a distributor and retailer.

5. "Covered electronic equipment" means: a computer; computer periph-
eral; small electronic equipment; small-scale server; cathode ray tube;
or television, as defined in this section. "Covered electronic equip-
ment" does not include any motor vehicle or any part thereof; camera or
video camera; portable or stationary radio; household appliances such as
clothes washers, <clothes dryers, refrigerators, freezers, microwave
ovens, ovens, ranges or dishwashers; equipment that is functionally or
physically part of a larger piece of equipment intended for use in an
industrial, research and development or commercial setting; security or
anti-terrorism equipment; monitoring and control instrument or system;
thermostat; hand-held transceiver; telephone of any type; portable
digital assistant or similar device; calculator; global positioning
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system (GPS) receiver or similar navigation device; a server other than
a small-scale server; a cash register or retail self checkout system; a
stand-alone storage product intended for use in industrial, research and
development or commercial settings; commercial medical equipment that
contains within it a cathode ray tube, a flat panel display or similar
video display device, and is not separate from the larger piece of

equipment; or other medical devices as that term is defined under the
Federal Food, Drug and Cosmetic Act.
6. "Electronic waste" means covered electronic equipment that has

been discarded or 1is no longer wanted by its owner, or for any other
reason enters the waste collection, recovery, treatment, processing, or
recycling system. For purposes of section 27-2611 of this title, "elec-
tronic waste" does not include the case, shell, or other enclosure of
covered electronic equipment from which incorporated assemblies, sub-as-

semblies, components, materials, wiring, circuitry and commodities have
been removed.
7. "Electronic waste collection site" means a facility at a fixed or

temporary site at which electronic waste is accepted from consumers and
temporarily stored for more than five days in a calendar vyear before
such waste is transported to an electronic waste consolidation facility
or electronic waste recycling facility. Electronic waste collection
sites include, but are not limited to, dedicated sites and facilities
for the acceptance of electronic waste, and retail stores and outlets,
municipal or private electronic waste collection sites and not-for-pro-
fit donation sites that have agreed to accept electronic waste.

8. "Electronic waste consolidation facility" means a facility that
receives and stores electronic waste for the purpose of organizing,
categorizing or consolidating items of electronic waste before such
waste 1s transported to an electronic waste recycling facility. Elec-
tronic waste consolidation facilities include, but are not limited to,
facilities of brokers acting as intermediaries between electronic waste
buyers and sellers, and regional centers at which electronic waste 1is
organized, categorized or consolidated after being transported to such
centers from electronic waste collection sites or other electronic waste
consolidation facilities.

9. "Electronic waste recycling facility" means a facility at which
electronic waste is recycled.
10. "Label" means a marker on the surface of covered electronic equip-

ment conveying information; for the purposes of this title, labels must
be permanent and can be attached, printed, engraved or incorporated in
any other permanent way that is obvious and visible to users of the
product.

11. "Manufacturer" means a person who: (a) assembles or substantially
assembles covered electronic equipment for sale in the state; (b) manu-
factures covered electronic equipment under its own brand name or under
any other Dbrand name for sale in the state; (c) sells, under its own
brand name, covered electronic equipment sold in the state; (d) owns a
brand name that it licenses to another person for use on covered elec-—
tronic equipment sold in the state; (e) imports covered electronic
equipment for sale in the state; or (f) manufactures covered electronic
equipment for sale in the state without affixing a brand name. "Manufac-
turer" does not mean a person who assembles or substantially assembles,
and sells less than one thousand units of covered electronic equipment
annually in this state, or whose primary business is the sale of covered
electronic equipment which 1s comprised primarily of rebuilt, refur-
bished or used components. If more than one person is a manufacturer of
a brand of covered electronic equipment, any such person may assume
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responsibility for obligations of a manufacturer of that brand under
this title. If none of those persons assumes responsibility for the
obligations of a manufacturer under this title, any and all such persons
jointly and severally may be considered to be the responsible manufac-
turer of that brand for purposes of this title.

12. "Manufacturer's brands" means a manufacturer's name, brand name or
brand label, and all manufacturer's names, brand names and brand labels
for which the manufacturer has a legal right or interest, including
those names, brand names, and brand labels of companies that have been
acquired by the manufacturer or in which the manufacturer asserts a
legal interest such as trademark, license, service mark, or patent.

13. "Monitor" means a separate visual display component of a computer,
whether sold separately or together with a computer central processing
unit, and includes a cathode ray tube, liquid crystal display, gas plas-
ma, digital light processing or other 1image projection technology,
greater than four inches when measured diagonally, and its case, interi-
or wires and circuitry, and any cable cord or wiring permanently affixed
thereto or incorporated into such product.

14. "Person" means any individual, Dbusiness entity, partnership,
company, corporation, not-for-profit corporation, association, govern-
mental entity, public benefit corporation, public authority, firm,
organization, or any other group of individuals, or any officer or
employee or agent thereof.

15. "Recycle" means to separate, dismantle or process the materials,

components or commodities contained in electronic waste for the purpose
of preparing the materials, components or commodities for use or reuse
in new products or components thereof, but not for energy recovery or
energy generation by means of combustion, gasification, pyrolysis or
other means. Recycling includes the manual and mechanical separation of
electronic waste to recover materials, components or commodities
contained therein for the purpose of reuse or recycling, and changing
the physical or chemical composition of electronic waste to segregate
components for purposes of recycling those components.

16. "Retailer" means a person who sells covered electronic equipment
to a person in the state through any means, including, but not limited
to, transactions conducted through retail sales outlets, mail, catalogs,
the telephone or the internet, or any electronic means. "Retailer" does
not include a person who sells or offers for sale fewer than ten items
of covered electronic equipment during a calendar year.

17. "Reuse" means the wuse of electronic waste that is tested and
certified to be in good working order and which was removed from the
waste stream for use for the same purpose for which it was manufactured,
including the continued use of whole systems or components.

18. "Sell" or "sale" means any transfer for consideration of title or
the right to use, from a manufacturer or retailer to a person, includ-
ing, but not limited to, transactions conducted through retail sales
outlets, catalogs, mail, the telephone, the internet, or any electronic
means; this includes transfer of new products or used products that may
have been refurbished by their manufacturer or manufacturer-approved
party and that are offered for sale by a manufacturer or retailer, but
does not include consumer-to-consumer second-hand transfer. "Sell or
sale" does not include: (a) the transfer of used covered electronic
equipment or a lease of covered electronic equipment; or (b) wholesale
transactions among a manufacturer, wholesaler and retailer.

19. "Small electronic equipment" means any portable digital music
player that has memory capability and is battery-powered, video cassette
recorder, a digital video disc player, digital video recorder, digital
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converter box, cable or satellite receiver, or electronic or video game
console, and includes any cable, cord, or wiring permanently affixed to
or incorporated into any such product.

20. "Small-scale server" means a computer that typically uses desktop
components in a desktop form factor, but is designed primarily to be a
storage host for other computers. To be considered a small-scale server,
a computer must have the following characteristics: designed in a pedes-
tal, tower, or other form factor similar to those of desktop computers
such that all data processing, storage, and network interfacing 1is
contained within one box or product; intended to be operational twenty-
four hours per day and seven days a week, and unscheduled downtime 1is
extremely low, such as on the order of hours per year; is capable of
operating in a simultaneous multi-user environment serving several users
through networked client units; and designed for an industry accepted
operating system for home or low-end server applications.

21. "Television" means a display system containing a cathode ray tube
or any other type of display primarily intended to receive video
programming via Dbroadcast, cable or satellite transmission, having a

viewable area greater than four inches when measured diagonally.

§ 27-2603. Manufacturer collection; recycling surcharge.

1. (a) Beginning April first, two thousand eleven, a manufacturer of
covered electronic equipment must accept for collection, handling and
recycling or reuse electronic waste for which it is the manufacturer.
Such waste shall count toward the amount of electronic waste required to
be accepted pursuant to subdivision four of this section.

(b) Beginning April first, two thousand eleven, a manufacturer of
covered electronic equipment must accept for collection, handling and
recycling or reuse one piece of electronic waste of any manufacturer's
brand if offered by a consumer with the purchase of covered electronic
equipment of the same type by a consumer. Such waste shall count toward
the amount of the electronic waste required to be accepted pursuant to
subdivision four of this section.

2. Beginning April first, two thousand eleven, each manufacturer must
accept for collection, handling and recycling or reuse the manufactur-
er's acceptance standard as specified in subdivision four of this
section.

3. Statewide recycling or reuse goal. (a) For the period from April
first, two thousand eleven through December thirty-first, two thousand
eleven, the statewide recycling or reuse goal for electronic waste shall
be the product of the latest population estimate for the state, as
published by the U.S. Census bureau multiplied by three pounds multi-
plied by three-quarters.

(b) For calendar year two thousand twelve, the statewide recycling or
reuse goal for all electronic waste shall be the product of the latest
population estimate for the state, as published by the U.S. Census
bureau multiplied by four pounds.

(c) For calendar year two thousand thirteen, the statewide recycling
or reuse goal for all electronic waste shall be the product of the
latest population estimate for the state, as published by the U.S.
Census bureau multiplied by five pounds.

(d) For calendar year two thousand fourteen and annually thereafter,
the statewide recycling or reuse goal for all electronic waste 1is the
product of the base weight multiplied by the goal attainment percentage.
For the purposes of this paragraph, "base weight" means the greater of:
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(1) the average weight of all electronic waste collected for recycling
or reuse during the previous three calendar years as reported to the
department pursuant to paragraph (b) of subdivision one of section
27-2617 of this title; or (ii) the three year average of the sum of all
electronic waste collected for recycling or reuse during the previous
three calendar vyears based on information reported to the department
pursuant to paragraph (b) of subdivision one, paragraph (b) of subdivi-
sion two and paragraph (b) of subdivision three of section 27-2613 of
this title.

(e) The "goal attainment percentage" means:

(1) ninety percent if the base weight is less than ninety percent of
the statewide recycling or reuse goal for the previous calendar year;

(ii) ninety-five percent 1if the Dbase weight is ninety percent or
greater, but does not exceed ninety-five percent of the statewide recy-
cling or reuse goal for the previous calendar year;

(1iii) one hundred percent if the base weight is ninety-five percent or
greater, but does not exceed one hundred five percent of the statewide
recycling or reuse goal for the previous calendar year;

(iv) one hundred five percent if the base weight is one hundred five
percent or greater, but does not exceed one hundred ten percent of the
statewide recycling or reuse goal for the previous calendar year; and

(v) one hundred ten percent if the base weight 1is one hundred ten
percent or greater of the statewide recycling or reuse goal for the
previous calendar year.

4. Manufacturer acceptance standard. (a) For the period April first,
two thousand eleven through December thirty-first, two thousand eleven
and annually thereafter, each manufacturer's acceptance standard is the
product of the statewide recycling or reuse goal under paragraph (a),
(b), (c) or (d) of subdivision three of this section, as appropriate,
multiplied by that manufacturer's market share pursuant to paragraph (b)
of this subdivision.

(b) Each manufacturer's market share of electronic waste shall be
determined by the department based on the manufacturer's percentage
share of the total weight of covered electronic equipment sold as deter-
mined by the best available information, including, but not limited to,
state sales data reported by weight. Beginning April first, two thou-
sand eleven, and every calendar year thereafter, the department shall
provide each manufacturer with a determination of its market share of
electronic waste which shall be the quotient of the total weight of the
manufacturer's covered electronic equipment sold to persons in this
state based on the average annual retail sales during the preceding
three calendar years, as reported under sections 27-2605 and 27-2617 of
this title divided by the total weight of all manufacturers covered
electronic equipment sold to persons in this state based on the average
annual retail sales during the preceding three calendar years, as
reported under sections 27-2605 and 27-2617 of this title.

5. In the absence of a waiver by the department pursuant to subdivi-
sion three of section 27-2615 of this title, beginning in calendar year
two thousand thirteen, a manufacturer that fails to meet its manufactur-
er's acceptance standard for the previous calendar year as required by
subdivision four of this section shall Dbe subject to a recycling
surcharge, determined as follows:

(a) If a manufacturer accepts at least ninety percent but less than
one hundred percent of 1its manufacturer's acceptance standard as
required by subdivision four of this section, the surcharge shall be
thirty cents multiplied by the number of additional pounds of electronic
waste that should have been accepted by such manufacturer.

155



(b) If a manufacturer accepts at least fifty percent but less than
ninety ©percent of its manufacturer's acceptance standard as required by
subdivision four of this section, the surcharge shall be forty cents
multiplied by the number of additional pounds of electronic waste that
should have been accepted by such manufacturer.

(c) If a manufacturer accepts less than fifty percent of its manufac-
turer's acceptance standard as required by subdivision four of this
section, the surcharge shall be fifty cents multiplied by the number of
additional pounds of electronic waste that should have been accepted by
such manufacturer.

6. The recycling surcharge shall be paid to the department with the
annual report required pursuant to section 27-2617 of this title.

7. Beginning with calendar year two thousand fourteen, if a manufac-
turer accepts more than its manufacturer's acceptance standard as
required Dby subdivision four of this section, the excess weight may be
used as electronic waste acceptance credits and may be sold, traded, or
banked for a period no longer than three calendar years succeeding the
year in which the credits were earned; provided, however, that no more
than twenty-five percent of a manufacturer's obligation for any calendar
year may be met with recycling credits generated in a prior calendar
year.

§ 27-2605. Manufacturer electronic waste registration and responsibil-
ities.

1. A manufacturer shall submit a registration on a form prescribed by
the department to the department by January first, two thousand eleven,
along with a registration fee of five thousand dollars. The department
may require such form to be filed electronically. Such registration
shall include:

(a) the manufacturer's name, address, and telephone number;

(b) the name and title of an officer, director, or other individual
designated as the manufacturer's contact for purposes of this title;

(c) a list identifying the manufacturer's brands;

(d) a general description of the manner in which the manufacturer will
comply with section 27-2603 of this title, including specific informa-
tion on the manufacturer's electronic waste acceptance program in the
state, and a current list of locations within the state where consumers
may return electronic waste;

(e) sales data reported by weight for the manufacturer's covered elec-
tronic equipment sold in this state for the previous three calendar

years, categorized by type to the extent known. If the manufacturer
cannot provide accurate state sales data, it must explain why such data
cannot be provided, and estimate state sales data by (i) dividing its

national sales data by weight by the national population according to
the most recent census and multiplying the result by the population of
the state, or (ii) another method approved by the department;

(f) a statement disclosing whether: (i) any covered electronic device
sold in this state exceeds the maximum concentration values established
for lead, mercury, cadmium, hexavalent chromium, polybrominated biphe-
nyls (PBBs), and polybrominated diphenyl ethers (PBDEs) under the
restriction of hazardous substances directive (RoHS) pursuant to
2002/95/EC of the European Parliament and Council and any amendments
thereto and if so, a listing of any covered electronic equipment that is
not 1in compliance with such directive; or (ii) the manufacturer has
received an exemption from one or more of those maximum concentration
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values under the RoHS directive that has been approved and published by
the European Commission; and

(g) any other information as the department may require.

2. A manufacturer's registration is effective upon acceptance by the
department and must be updated within thirty days of any material change
to the information required by subdivision one of this section.

3. Any person who becomes a manufacturer on or after January first,
two thousand eleven shall register with the department prior to selling
or offering for sale in the state any covered electronic equipment, and
must comply with the requirements of this title.

4. No later than April first, two thousand eleven, a manufacturer
shall not sell or offer for sale electronic equipment in the state
unless the manufacturer has registered with the department and maintains
an electronic waste acceptance program through which the manufacturer,
either directly or through an agent or designee, accepts electronic
waste from consumers in the state for recycling. The manufacturer shall
ensure that retailers are notified of such registration.

5. The electronic waste acceptance program shall include, at a mini-
mum:

(a) collection, handling and recycling or reuse of electronic waste
pursuant to section 27-2603 of this title in a manner convenient to
consumers. The following acceptance methods shall be considered reason-
ably convenient: (i) mail or ship back return programs; (ii) collection
or acceptance events conducted by the manufacturer or the manufacturer's
agent or designee, including events conducted through local governments
or private parties; (iii) fixed acceptance locations such as dedicated
acceptance sites operated by the manufacturer or its agent or designee;
(iv) agreements with local governments, retail stores, sales outlets and
not-for-profit organizations which have agreed to provide facilities for
the collection of electronic waste; (v) community collection events; and
(vi) any combination of these or other acceptance methods which effec-
tively provide for the acceptance of electronic waste for recycling or
reuse through means that are available and reasonably convenient to
consumers in the state. At a minimum, the manufacturer shall ensure that
all counties of the state, and all municipalities which have a popu-
lation of ten thousand or greater, have at least one method of accept-
ance that is available within such county or municipality. The depart-
ment may establish additional requirements to ensure convenient
collection from consumers;

(b) information on how consumers can destroy all data on any electron-
ic waste, either through physical destruction of the hard drive or
through data wiping;

(c) a public education program to inform consumers about the manufac-
turer's electronic waste acceptance program, including at a minimum: (i)
an 1internet website and a toll-free telephone number and written infor-
mation included in the product manual for, or at the time of sale of,
covered electronic equipment that provides sufficient information to
allow a consumer of covered electronic equipment to learn how to return
the covered equipment for recycling or reuse, and in the case of
manufacturers of computers, hard drives and other covered electronic
equipment that have internal memory on which personal or other confiden-
tial data can be stored, such website shall provide instructions for how
consumers can destroy such data before surrendering the products for
recycling or reuse; (ii) advertisements and press releases if any; and

(d) any other information as required by the department in accordance
with regulations promulgated pursuant to this article.

6. A manufacturer shall maintain records demonstrating compliance with
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this title and make them available for audit and inspection by the
department for a period of three years.

7. A manufacturer may satisfy the electronic waste collection require-
ments of this section by agreeing to participate in a collective elec-
tronic waste acceptance program with other manufacturers. Any such
collective electronic waste acceptance program must meet the same
requirements as an individual manufacturer. Any collective electronic
waste acceptance program must include a list of manufacturers that are
participating 1in such program along with other identifying information
as may be required by the department. Such program shall submit a regis-
tration to the department along with a registration fee of ten thousand
dollars.

8. A manufacturer shall be responsible for all costs associated with
the implementation of the electronic waste acceptance program. The
manufacturer shall not charge consumers for the collection, handling and
recycling and reuse of electronic waste, provided that such prohibition
shall not apply to a charge on business consumers or to charges for
premium services. This prohibition shall not apply to a manufacturer's
contract with a consumer for the collection, handling, recycling or
reuse of electronic waste that was entered into prior to the effective
date of this section. For purposes of this subdivision, "business
consumer" means a for-profit entity which has fifty or more full time
employees or a not-for-profit corporation with seventy-five or more full
time employees, but not a not-for-profit corporation designated under

section 501 (c) (3) of the internal revenue code. For purposes of this
subdivision, "premium services" means equipment and data security
services, refurbishment for reuse by the consumer, and other custom

services as may be determined by the department.

§ 27-2607. Retailer requirements.

1. At the location of sale of covered electronic equipment, a retailer
shall provide purchasers of covered electronic equipment with informa-
tion, 1f any, about opportunities for the return of electronic waste
that has been provided to the retailer by a manufacturer.

2. Beginning April first, two thousand eleven, no retailer shall sell
or offer for sale in the state any covered electronic equipment unless
the manufacturer and the manufacturer's brands are registered with the
department pursuant to section 27-2605 of this title. If the retailer
purchased covered electronic equipment from a manufacturer who fails to
register by January first, two thousand eleven, or prior to the date the
manufacturer withdrew its registration or the registration was revoked
by the department, the retailer may continue to sell the covered elec-
tronic equipment for one hundred eighty days after April first, two
thousand eleven, or the date the registration was withdrawn or revoked.

§ 27-2609. Labeling.

Beginning April first, two thousand eleven, a manufacturer may not
offer for sale in the state or deliver to retailers for subsequent sale
covered electronic equipment unless it has a visible, permanent label
clearly identifying the manufacturer of that equipment.
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§ 27-2611. Disposal ban.

1. Beginning April first, two thousand eleven, no manufacturer,
retailer, or owner or operator of an electronic waste collection site,
electronic waste consolidation facility or electronic waste recycling
facility in the state shall dispose of electronic waste at a solid waste
management facility or hazardous waste management facility, or place
electronic waste for collection which is intended for disposal at a
solid waste management facility or hazardous waste management facility.

2. Beginning January first, two thousand twelve, no person except for
an individual or household shall place or dispose of any electronic
waste in any solid waste management facility, or place electronic waste
for collection which is intended for disposal at a solid waste manage-
ment facility or hazardous waste management facility in this state.
Persons engaged in the collection of solid waste for delivery to a solid
waste management facility shall provide written information to users of
such facility on the proper methods for the recycling of electronic
waste.

3. Beginning January first, two thousand fifteen, no individual or
household shall place or dispose of any electronic waste in any solid
waste management facility, or place electronic waste for <collection
which is intended for disposal at a solid waste management facility or
hazardous waste management facility in this state.

4. Beginning January first, two thousand twelve, an owner or operator
of a solid waste management facility or hazardous waste management
facility shall educate users of such facility on the proper methods for
the management of electronic waste. Such education shall include:

(a) providing written information to users of such facility on the
proper methods for recycling of electronic waste; and

(b) posting, in conspicuous locations at such facility, signs stating
that electronic waste may not be disposed of at the facility.

§ 27-2613. Electronic waste collection, consolidation and recycling.

1. Electronic waste collection sites. No later than January first,
two thousand eleven, each person who owns or operates an electronic
waste collection site in the state shall:

(a) register with the department on a form prescribed by the depart-
ment. The department may require such form to be filed electronically.
The registration shall include: (i) the name, address, and telephone
number of the owners and the operators of the electronic waste
collection site; and (ii) the name, address, and telephone number of the
electronic waste collection site. Any person who commences the operation
of an electronic waste collection site on or after January first, two
thousand eleven shall register with the department at least thirty days
prior to receiving any electronic waste at such collection site. A
registration is effective upon acceptance by the department. In the case
of collection sites operated by a retailer, a single registration list-
ing the name, address, and telephone number of the individual collection
sites may be submitted covering all their collection sites;

(b) beginning March first, two thousand twelve, each person operating
an electronic waste collection site shall submit to the department an
annual report for the period of April first, two thousand eleven through
December thirty-first, two thousand eleven and each calendar year there-
after, on a form prescribed by the department. The department may
require annual reports to be filed electronically. Annual reports shall
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include, but not be limited to, the following information: (i) the quan-
tity, by weight, of electronic waste received from consumers in the
state; (ii) the name and address of each person to whom the electronic
waste collection site sent electronic waste during the reporting period,
along with the quantity, by weight, of electronic waste that was sent to
each such person; and (iii) the weight of electronic waste collected on
behalf of or pursuant to an agreement with each manufacturer during the
reporting period. All gquantities of electronic waste reported by the
collection site must separately include electronic waste generated by
New York state consumers and electronic waste received from or shipped
outside the state;

(c) manage electronic waste in a manner that complies with all appli-
cable laws, rules and regulations;

(d) store electronic waste (i) in a fully enclosed building with a
roof, floor and walls, or (ii) in a secure container (e.g., package or
vehicle), that is constructed and maintained to minimize Dbreakage of
electronic waste and to prevent releases of hazardous materials to the
environment;

(e) remove electronic waste from the site within one year of the
waste's receipt at the site, and maintain records demonstrating compli-
ance with this requirement.

2. Electronic waste consolidation facilities. (a) No later than Janu-
ary first, two thousand eleven, each person who operates an electronic
waste consolidation facility in the state shall register with the
department on a form prescribed by the department. The department may
require such form to be filed electronically. The registration shall
include: (i) the name, address and telephone number of the owner and the
operator of the facility; and (ii) the name, address and telephone
number of the electronic waste consolidation facility. Any person who
commences the operation of an electronic waste consolidation facility on
or after January first, two thousand eleven shall register with the
department at least thirty days prior to receiving any electronic waste.
A registration 1is effective wupon acceptance by the department. Any
registration required by this paragraph shall be accompanied by a regis-
tration fee of two hundred fifty dollars.

(b) Beginning March first, two thousand twelve, each person operating
an electronic waste consolidation facility shall submit to the depart-
ment an annual report for the period of April first, two thousand eleven
through December thirty-first, two thousand eleven and each calendar

year thereafter, on a form prescribed by the department. The department
may require annual reports to be filed electronically. Annual reports
shall include, but not be limited to, the following information: (i) the

name and address of each electronic waste collection site from which the
consolidation facility received electronic waste during the reporting
period, along with the quantity, by weight, of electronic waste received
from each collection site; (ii) the name and address of each person to
whom the electronic waste consolidation facility sent electronic waste
during the reporting period, along with the quantity, by weight, of
electronic waste that was sent to each such person; (iii) the weight of
electronic waste collected on behalf of or pursuant to an agreement with
each manufacturer during the reporting period; and (iv) a certification
by the owner or operator of the electronic waste consolidation facility
that such a facility has complied with the requirements of this title
and all other applicable laws, rules, and regulations. All quantities of
electronic waste reported by the consolidation facility must separately
include electronic waste generated by New York state consumers and elec-
tronic waste received from or shipped outside the state.
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(c) Each person operating an electronic waste consolidation facility
shall:

(1) manage electronic waste in a manner that complies with all appli-
cable laws, rules and regulations;

(ii) store electronic waste (A) in a fully enclosed building with a
roof, floor and walls, or (B) in a secure container (e.g., package or
vehicle), that 1is constructed and maintained to minimize breakage of

electronic waste and to prevent releases of hazardous materials to the
environment;

(iii) have a means to control entry, at all times, to the active
portion of the facility;

(iv) inform all employees who handle or have responsibility for manag-
ing electronic waste about the proper handling and emergency procedures
appropriate to the type or types of electronic waste handled at the
facility;

(v) remove electronic waste from the site within one year of the
waste's receipt at the site, and maintain records demonstrating compli-
ance with this requirement; and

(vi) maintain the records required by paragraphs (a) and (b) of this
subdivision and by subparagraph (v) of this paragraph on site and make
them available for audit and inspection by the department for a period
of three years.

(d) A person operating an electronic waste consolidation facility
shall not engage in electronic waste recycling unless such person 1is
also registered as an electronic waste recycling facility, and complies
with the requirements of this section that are applicable to each type
of facility.

(e) A person operating an electronic waste consolidation facility may
accept electronic waste in the same manner as an electronic waste
collection site provided that such person complies with the requirements
of this section that are applicable to electronic waste collection
sites.

3. Electronic waste recycling facilities. (a) No later than January
first, two thousand eleven, each person operating an electronic waste
recycling facility in the state shall register with the department on a
form prescribed by the department. The department may require such form
to be filed electronically. The registration shall include: (i) the
name, address and telephone number of the owner and the operator of the
facility; and (ii) the name, address, and telephone number of the elec-
tronic waste recycling facility. Any person who commences the operation
of an electronic waste recycling facility on or after January first, two
thousand eleven shall register with the department at least thirty days
prior to receiving any electronic waste. A registration 1s effective
upon acceptance by the department. Any registration required by this
paragraph shall be accompanied by a registration fee of two hundred
fifty dollars.

(b) Beginning March first, two thousand twelve, each person operating
an electronic waste recycling facility shall submit to the department an
annual report for the period of April first, two thousand eleven through
December thirty-first, two thousand eleven and each calendar year there-
after, on a form prescribed by the department. The department may
require annual reports to be filed electronically. Annual reports shall
include, but not be limited to, the following information: (i) the quan-
tity, by weight, of electronic waste received from consumers 1in the
state; (ii) the name and address of each electronic waste collection
site and electronic waste consolidation facility from which electronic
waste was received during the reporting period, along with the quantity,
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by weight, of electronic waste received from each person; (iii) the name
and address of each person to whom the facility sent electronic waste or
component materials during the reporting period, along with the quanti-
ty, by weight, of electronic waste or component materials thereof sent
to each such person; (iv) the weight of electronic waste collected on
behalf of or pursuant to an agreement with each manufacturer during the
reporting period; and (v) a certification by the owner or operator of
the facility that such facility has complied with the requirements of
this title and all other applicable laws, rules, and regulations. All
quantities of electronic waste reported by the recycling facility must
separately include electronic waste generated by New York state consum-
ers and electronic waste received from or shipped outside the state.

(c) Each person operating an electronic waste recycling facility
shall:

(1) manage and recycle electronic waste in a manner that complies with
all applicable laws, rules and regulations;

(ii) store electronic waste (A) in a fully enclosed building with a
roof, floor and walls, or (B) in a secure container (e.g., package or
vehicle), that 1s constructed and maintained to minimize breakage of

electronic waste and to prevent releases of hazardous materials to the
environment;

(iii) have a means to control entry, at all times, through gates or
other entrances to the active portion of the facility;

(iv) inform all employees who handle or have responsibility for manag-
ing electronic waste about proper handling and emergency procedures
appropriate to the type or types of electronic waste handled at the
facility;

(v) remove electronic waste from the site within one vyear of the
waste's receipt at the site, and maintain records demonstrating compli-
ance with this requirement; and

(vi) maintain the records required by paragraphs (a) and (b) of this
subdivision and by subparagraph (v) of this paragraph on site and make
them available for audit and inspection by the department for a period
of three years.

(d) A person operating an electronic waste recycling facility may also
operate such facility as an electronic waste consolidation facility
provided that such person complies with the requirements of this section
that are applicable to each type of facility. Where a facility is oper-
ated for both purposes, only one registration fee must be paid.

(e) A person operating an electronic waste recycling facility may
accept electronic waste in the same manner as an electronic waste
collection site provided that such person complies with the requirements
of this section that are applicable to electronic waste collection
sites.

4. Except to the extent otherwise required by law, no manufacturer or
person operating an electronic waste collection site, electronic waste
consolidation facility or electronic waste recycling facility shall have
any responsibility or liability for any data in any form stored on elec-
tronic waste surrendered for recycling or reuse, unless such person
misuses or knowingly and intentionally, or with gross negligence,
discloses the data. This provision shall not prohibit any such person
from entering into agreements that provide for the destruction of data
on covered electronic equipment.
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§ 27-2615. Department responsibilities.

1. The department 1is authorized to promulgate rules and regulations
necessary to implement and administer this title. At a minimum, the
department shall promulgate rules and regulations on: standards for
reuse; electronic waste acceptance credits; waivers of the recycling
surcharge; and acceptable alternative methods for the determination of
state sales data.

2. The department shall (a) maintain a list of manufacturers who are
registered pursuant to section 27-2605 of this title, (b) maintain a
list of each such manufacturer's brands, and (c) post such lists on the
department's website.

3. The department may waive the recycling surcharge payable by a
manufacturer under this title when the manufacturer demonstrates in an
application to the department 1t was unable to accept the weight of
electronic waste required by section 27-2603 of this title despite the
manufacturer's Dbest efforts. The application shall be made with the
annual report required by section 27-2617 of this title. The application
shall include such information as the department requires. A waiver
provided pursuant to this subdivision shall not relieve a manufacturer
from the obligation to comply with the provisions of this title not
specifically addressed in such waiver.

§ 27-2617. Reporting requirements.

1. Beginning March first, two thousand twelve, for the period of April
first, two thousand eleven through December thirty-first, two thousand
eleven and each calendar year thereafter, a manufacturer that offers
covered electronic equipment for sale in this state shall submit a
report to the department on a form prescribed by the department that
includes the following:

(a) sales data reported by weight for the manufacturer's covered elec-
tronic equipment sold in this state for the previous three calendar

years, categorized by type to the extent known. If the manufacturer
cannot provide accurate state sales data, it must explain why such data
cannot be provided, and estimate state sales data by (i) dividing 1its

national sales data by weight by the national population according to
the most recent census and multiplying the result by the population of
the state, or (ii) another method approved by the department;

(b) the quantity, by weight, of electronic waste collected for recycl-
ing or reuse in this state, categorized by the type of covered electron-
ic equipment collected during the reporting period, the methods used to
accept the electronic waste, and the approximate weight of electronic
waste accepted by each method used to the extent known;

(c) all quantities of electronic waste reported by the manufacturer
must separately include electronic waste generated by New York state
consumers and electronic waste received from or shipped outside the
state: (i) the quantity, by weight, of electronic waste received direct-
ly from consumers in the state through a mail back program; (ii) the
name and address of each electronic waste collection site, electronic
waste consolidation facility, and electronic waste recycling facility at
which electronic waste from consumers was received on Dbehalf of the
manufacturer during the reporting period, along with the quantity, by
weight, of electronic waste received; and (iii) the name and address of
each person to whom the manufacturer sent electronic waste or component
materials during the reporting period, along with the quantity, by
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weight, of electronic waste or component materials thereof sent to each
such person;

(d) the number of electronic waste acceptance credits purchased, sold,
banked and traded during the reporting period, the number of electronic
waste acceptance credits used to meet the requirements of section
27-2603 of this title, and from whom they were purchased and to whom
they were sold or traded, and the number of electronic waste acceptance
credits retained as of the date of the report;

(e) the amount of any recycling surcharge owed for the reporting peri-
od, with sufficient information to demonstrate the basis for the calcu-
lation of the surcharge;

(f) the names and locations of electronic waste recycling facilities
utilized Dby the manufacturer and entities to which electronic waste is
sent for reuse, whether in the state or outside the state, including
details on the methods of recycling or reuse of electronic waste, any
disassembly or physical recovery operation used, and the environmental
management measures implemented by such recycling facility or entity;

(g) information detailing the acceptance methods made available to
consumers in municipalities which have a population of greater than ten
thousand and in each county of the state to meet the requirements of
paragraph (a) of subdivision five of section 27-2605 of this title;

(h) a brief description of its public education program including the
number of visits to the internet website and calls to the toll-free
telephone number provided by the manufacturer as required by section
27-2605 of this title;

(i) any other information as required by the department; and

(37) a signature by an officer, director, or other individual affirming
the accuracy of the report.

2. The department may require annual reports to be filed electron-
ically.

3. The report shall be accompanied by an annual reporting fee of three
thousand dollars, and any recycling surcharge due pursuant to section
27-2603 of this title.

4. The department shall submit a report on implementation of the title
in this state to the governor and legislature by April first, two thou-
sand twelve and every two years thereafter. The report must include, at
a minimum, an evaluation of:

(a) the electronic waste stream in the state;

(b) recycling and reuse rates 1in the state for covered electronic
equipment;

(c) a discussion of compliance and enforcement related to the require-
ments of this title;

(d) recommendations for any changes to this title; and

(e) a discussion of opportunities for Dbusiness development in the
state related to the acceptance, collection, handling and recycling or
reuse of electronic equipment in this state.

§ 27-2619. Preemption.

Jurisdiction in all matters pertaining to electronic waste recycling,
including but not limited to the obligations of manufacturers, retail-
ers, electronic waste collection sites, electronic waste consolidation
facilities and electronic waste recycling facilities with respect to
electronic waste recycling, is, by this title, vested exclusively in the
state. Any provision of any local law or ordinance, or any rule or regu-
lation promulgated thereto, governing covered electronic equipment and
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the collection, reuse, or recycling of electronic waste shall upon the
effective date of this title be preempted.

§ 27-2621. Disposition of fees.

All fees and charges collected pursuant to this title shall be depos-
ited into the environmental protection fund established pursuant to
section ninety-two-s of the state finance law.

§ 71-2729. Enforcement of title 26 of article 27 of this chapter.

1. a. Any consumer, as defined in title twenty-six of article twenty-
seven of this chapter, who violates any provision of, or fails to
perform any duty imposed by, section 27-2611 of this chapter, shall be
liable for a civil penalty not to exceed one hundred dollars for each
violation.

b. Any person, except a consumer, manufacturer, or an owner or opera-
tor of an electronic waste collection site, electronic waste consol-
idation facility, or electronic waste recycling facility as these terms
are defined in title twenty-six of article twenty-seven of this chapter,
who violates any provision, or fails to perform any duty imposed by
section 27-2611 of this chapter, shall be liable for a civil penalty not
to exceed two hundred fifty dollars for each violation.

c. Any manufacturer, or any person operating an electronic waste
collection site, an electronic waste consolidation facility, or an elec-
tronic waste recycling facility as those terms are defined in title
twenty-six of article twenty-seven of this chapter, who:

i. fails to submit any report, registration, fee, or surcharge to the
department as required by title twenty-six of article twenty-seven of
this chapter shall be liable for a civil penalty not to exceed one thou-
sand dollars for each day such report, registration, fee, or surcharge
is not submitted; and

ii. wviolates any other provision of title twenty-six of article twen-
ty-seven of this chapter or fails to perform any duty imposed by such
title, except for subdivision four of section 27-2603 of this chapter,
shall be liable for a civil penalty for each violation not to exceed one
thousand dollars for the first wviolation, two thousand five hundred
dollars for the second violation and five thousand dollars for the third
and subsequent violations of this title within a twelve-month period.

d. Any retailer, as defined by section 27-2601 of this chapter, who
violates any provision of title twenty-six of article twenty-seven of
this chapter or fails to perform any duty imposed by such title, shall
be liable for a civil penalty for each wviolation not to exceed two
hundred fifty dollars for the first violation, five hundred dollars for
the second violation and one thousand dollars for the third and subse-
quent violations of this title in a twelve-month period.

e. Civil penalties under this section shall be assessed by the commis-
sioner after a hearing or opportunity to be heard pursuant to the
provisions of section 71-1709 of this article, or by the court 1in any
action or proceeding pursuant to this section, and, in addition thereto,
such person may by similar process be enjoined from continuing such
violation.

2. All penalties collected pursuant to this section shall be paid over
to the commissioner for deposit to the environmental protection fund
established pursuant to section ninety-two-s of the state finance law.
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Introduction

In communities across the United States, people are seeking alternatives to conventional energy sources.
Whether they aim to increase energy independence, hedge against rising fuel costs, cut carbon emissions,
or provide jobs, people are looking to community-scale renewable energy projects for solutions. Falling
costs and creative new financing models have made solar projects—including community shared solar
projects—more financially feasible.

This guide is a resource for those who want to develop community shared solar projects, from community
organizers or solar energy advocates to government officials or utility managers. By exploring the range
of incentives and policies while providing examples of operational community shared solar projects, this
guide will help communities plan and implement successful energy projects. In addition, by highlighting
some policy best practices, this guide suggests changes in the regulatory landscape that could
significantly boost community shared solar installations across the nation.

The information in this guide is organized around three sponsorship models: utility projects, special
purpose entity projects, and nonprofit projects. The guide begins with examples of the three project
sponsorship models, discussing the legal and financial implications of each model. This is followed by a
discussion of state policies that encourage community shared solar. The guide then reviews some of the
tax and financing issues that impact community shared solar projects. While the guide cannot offer legal
or tax advice, the authors hope to provide an outline of the legal hurdles that every project organizer
should consider. Finally, Section 6, Getting Started provides readers with practical tools and tips for
planning their own projects. The Appendices provide a more detailed comparison of business structures
suitable for special purpose entities pursuing solar projects and the Interstate Renewable Energy
Council’s Model Community Renewables Program Rules.

As with the first version of this guide, the case studies have been provided by the program sponsors
or developers and have not been independently verified by the authors or by NREL. Please contact
the program sponsor for further information.

This guide cannot possibly describe all available incentives or cite all the examples of community shared
solar efforts nationwide. For information regarding the most recent developments, see Section 7, Resources.
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For the purpose of this guide, “community shared solar” is defined as a solar-electric system that provides
power and/or financial benefit to multiple community members. Community shared solar advocates
recognize that the on-site solar market comprises only one part of the total market for solar energy. A
2008 study by the National Renewable Energy Laboratory (NREL) found that only 22 to 27% of
residential rooftop area is suitable for hosting an on-site photovoltaic (PV) system.' Community options
expand access to solar power for renters, those with shaded roofs, and those who choose not to install a
residential system on their home for financial or other reasons. As a group, ratepayers and tax payers fund
solar incentive programs. Accordingly, as a matter of equity, solar energy programs should be designed in
a manner that allows all contributors to participate.

This guide focuses on projects designed to increase access to solar energy and to reduce up-front costs for
participants. Secondary goals met by many community shared solar projects include:
» Improved economies of scale

» Optimal project siting

v

Increased public understanding of solar energy

v

Local job generation
» Opportunity to test new models of marketing, project financing, and service delivery.
Creative mechanisms to foster greater solar energy project deployment are not limited to those described

in this guide. Readers may be interested in investigating the following efforts that employ some elements
of community shared solar:

» Volume purchasing efforts, such as those in Portland, OR (Solarize Portland!) and nationwide
(One Block Off the Grid)

» Solar services co-ops such as Cooperative Community Energy, CA

» Utility-owned distributed generation on customer rooftops, such as the Arizona Public Service
Community Power Project.

! Supply Curves for Rooftop Solar PV-Generated Electricity for the United States, National Renewable Energy Laboratory, Nov. 2008.
www.nrel.gov/docs/fy09osti/44073.pdf .
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The following terms are defined in the context of community shared solar.

Renewable Energy Certificates (RECs, carbon offsets, or green tags): A renewable energy facility
produces two distinct products. The first is electricity. The second is the package of environmental
benefits resulting from not generating the same electricity—and emissions—from a conventional gas or
coal-fired power plant. These environmental benefits can be packaged into a REC and sold separately
from the electrical power. A REC represents the collective environmental benefits, such as avoided
mercury, carbon dioxide (CO,), and other environmentally harmful pollutants, as a result of generating
one megawatt-hour (MWh) of renewable energy.

In most cases, RECs are sold on a per MWh basis. However, some project organizers choose to sell all
future rights to RECs up front, on a per-installed-watt basis, effectively capturing an installation rebate
and forgoing any future revenue from REC sales.

Net metering: Most on-site renewable energy systems use net metering to account for the value of the
electricity produced when production is greater than demand. Net metering allows customers to bank this
excess electric generation on the grid, usually in the form of kilowatt-hour (kWh) credits during a given
period. Whenever the customer’s system is producing more energy than the customer is consuming, the
excess energy flows to the grid and the customer’s meter “runs backwards.” This results in the customer
purchasing fewer kilowatt-hours from the utility, so the electricity produced from the renewable energy
system can be valued at the retail price of power. Most utilities have a size limit for net metering.
Community shared solar project organizers should be sure to check before assuming participants in a
community shared solar system can net meter. It may be that some alternative arrangement, such as group
billing or joint ownership, is used to account for the value of the electricity produced by a community
shared solar project.

Tax appetite: Individuals and businesses can reduce the amount of taxes owed by using tax credits. For a
tax credit to have any value, though, the individual or business must actually owe taxes. If the individual
or business is tax exempt or does not have sufficient income to need tax relief, the tax credits have no
value. Individuals or businesses that can use tax credits to reduce the amount they owe in taxes are said to
have a “tax appetite.” For example, public and nonprofit organizations are tax exempt, and therefore, do
not have a tax appetite. In addition, taxpaying entities might be eligible to use tax-based incentives, but
have insufficient tax appetite to make full use of them.

Investment Tax Credit (ITC): Section 48 of the Internal Revenue Code defines the federal ITC. The
ITC allows commercial, industrial, and utility owners of PV systems to take a one-time tax credit
equivalent to 30% of qualified installed costs. There is also a federal residential renewable energy tax
credit (Internal Revenue Code Section 25D), but the residential tax credit requires that the PV system be
installed on a home the taxpayer owns and uses as a residence, thus it would rarely, if ever, be applicable
to community shared solar projects.
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Power purchase agreement (PPA): A PPA is an agreement between a wholesale energy producer and a
utility under which the utility agrees to purchase power. The PPA includes details such as the rates paid for
electricity and the time period during which it will be purchased. Sometimes, the term PPA or “third-party
PPA” is used to describe the agreement between the system owner and the on-site system host, under
which the host purchases power from the system. This arrangement is not explicitly allowed in all states; in
some states, it may subject the system owner to regulation as a utility. To avoid confusion, in this guide, a
PPA refers only to an agreement by a utility to purchase power from the solar system owner.

Solar services agreement (SSA): A solar services agreement is an agreement between the system owner
and the system site host, for the provision of solar power and associated services. The system owner
designs, installs, and maintains the system (a set of solar services) and signs an agreement with the host to
continue to provide maintenance and solar power. The agreement is sometimes referred to as a PPA, but
in this guide, we use the term SSA to indicate that the agreement between the system owner and the
system site host is more than a power purchase: it is an agreement that the system owner will provide
specific services to ensure continued solar power.

Securities: A security is an investment instrument issued by a corporation, government, or other
organization that offers evidence of debt or equity. Any transaction that involves an investment of money
in an enterprise, with an expectation of profits to be earned through the efforts of someone other than the
investor, is a transaction involving a security. Community shared solar organizers must be sure to comply
with both state and federal securities regulations, and avoid inadvertently offering a security. For more
information on securities, see Section 4, Tax Policies and Incentives.

Photo from United Power’s Sol Partners Installation, Colorado
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Community Shared Solar Project Models

People have many reasons for organizing or participating in a community shared solar project. Just as
their motives vary, so do the possible project models, each with a unique set of costs, benefits,
responsibilities, and rewards. This section reviews several project models:

» Utility-Sponsored Model: A utility owns or operates a project that is open to voluntary ratepayer
participation.

» Special Purpose Entity (SPE) Model: Individuals join in a business enterprise to develop a
community shared solar project.

» Nonprofit Model: A charitable nonprofit corporation administers a community shared solar project
on behalf of donors or members.

The authors of this guide illustrate pros and cons of different sponsorship models, as well as variations
within project models, so that project planners can select the model and variations that best suit their
situation and goals. Before selecting a project model, every planner should consider the issues below.

» Allocation of Costs and Benefits: Who will pay to plan, construct, and operate the solar system?
Who will have rights to benefits, including the electricity produced, RECs, revenue from electricity

sales, tax benefits, other incentives, and ownership of the project’s assets (such as the solar system
itself)?

» Financial and Tax Considerations: Will money be raised through a solar fee on electricity bills, by
equity or debt financing of a business entity, through charitable donations, or other options? What
kind of tax implications will there be for participants—e.g., will the project generate taxable income
for participants? Will it generate tax credits or deductions for participants?

» Other Legal Issues: How will the project design address securities regulation, utilities regulation,
business regulation, and the complexity of agreements between various project participants?

The chart on the following page compares aspects of the three sponsorship models.
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COMPARISON OF MODELS

_ Utility Special Purpose Entity Nonprofit
Owned By

Financed By
Hosted By
Subscriber

Profile

Subscriber
Motive

Long-term
Strategy

of Sponsor

Utility or third party

Utility, grants,
ratepayer subscriptions

Utility or third party

Electric rate payers
of the utility

Offset personal
electricity use

Offer solar options;
add solar generation

(possibly for Renewable

Portfolio Standard)

e Sacramento Municipal

Utility District —
SolarShares Program

e Tucson Electric Power —

Bright Tucson Program

SPE members

Member investments,
grants, incentives

Third party

Community investors

Return on investment;
offset personal
electricity use

Sell system to host;
retain for electricity
production

e University Park
Community Solar, LLC

e Clean Energy
Collective, LLC

e |sland Community
Solar, LLC
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Nonprofit

Memberships, donor
contributions, grants

Nonprofit

Donors, members

Return on investment;
philanthropy

Retain for electricity
production for life of
system

e Winthrop Community
Solar Project

e Solar for Sakai



For communities desiring to organize a community shared solar project, the local electric utility is a good
place to start. First of all, utilities are likely to have the legal, financial, and program management
infrastructure to handle organizing and implementing a community shared solar project. Second, many
utilities are actually governed by the member customers and can be directed to pursue projects on
members’ behalf. Fully one-fourth of Americans own their own electric power company through co-ops,
or city- or county-owned utilities.” In general, publicly owned utilities have taken the lead in deploying
community shared solar projects. Even when the utility is investor-owned or privately held, it may wish
to expand customer choice with an option for community shared solar power.’

In most utility-sponsored projects, utility customers participate by contributing either an up-front or
ongoing payment to support a solar project. In exchange, customers receive a payment or credit on their
electric bills that is proportional to 1) their contribution and 2) how much electricity the solar project
produces. Usually, the utility or some identified third party owns the solar system itself. The participating
customer has no ownership stake in the solar system. Rather, the customer buys rights to the benefits of
the energy produced by the system. Note that utility-sponsored community shared solar programs differ
from traditional utility “green power” programs in that “green power” programs sell RECs from various
renewable energy resources and generally do not act as a hedge against rising electric costs; utility
community shared solar programs sell energy or rights to energy from specific solar installations, with or
without the RECs, at a rate that is generally locked in for a period of many years.

Utility-sponsored programs can help make solar power more accessible by decreasing the amount of the
purchase required, and by enabling customers to purchase solar electricity in monthly increments. Both
Sacramento Municipal Utility District’s SolarShares and Tucson Electric Power’s Bright Tucson
programs allow customers to participate in community shared solar on a monthly basis.

2 Growing a Green Economy for All: From Green Jobs to Green Ownership, The Democracy Collaborative, June 2010, p. 22.
www.community-wealth.org/_pdfs/news/recent-articles/07-10/report-warren-dubb.pdf.

3 ITC tax benefits may not be readily accessible to for-profit utilities, due to the normalization accounting rules.
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COMMUNITY SHARED SOLAR INSTALLATION

Ratepayers Voluntary Purchases Community_ Solar
Installation

RECs (in some cases)

Value of Energy

A

Production Incentive (If available)

€

Utility Grid

Electricity
%

£

A utility project’s ability to use tax incentives depends on the individual utility’s characteristics. Electric
co-ops, municipal utilities and public utility districts are exempt from federal income taxes, and thus,
cannot benefit from federal tax incentives, like the ITC and depreciation. However, the utility can make
use of Clean Renewable Energy Bonds (CREBs) that are not available to the for-profit investor-owned or
privately held utilities.

Since 2008, investor-owned utilities have been eligible to use the commercial ITC on qualifying public
utility property. And as taxpaying entities, the utilities may have the tax appetite to make use of them.
However, normalization accounting rules limit regulated utilities’ flexibility in maximizing the value of
these tax benefits compared to other private developers. Normalization rules require regulated utilities to
spread the benefits of investment tax credits throughout the useful life of the solar project in the rate-
making process. The utility’s incentive for investment is the difference between the value it receives from
the tax credit up front and the value it passes on to customers over time (i.e., the time value of money).
Private developers have the flexibility to pass on the benefits of the ITC sooner, which can give them a
price advantage over utility solar projects.”

4 P. Alvarez and B. Hodges. (2009). “Buying Into Solar.” Public Utilities Fortnightly. p. 57.
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Other legal issues for utility-sponsored projects include the following:

» Securities Compliance. In designing mechanisms for customer participation in solar projects,
utilities must be careful to comply with state and federal securities regulations. This requires
carefully considering what benefit a customer-participant receives in exchange for a financial
contribution to the project and how the project is marketed. For example, customer participants may
be offered ownership stakes in the solar system itself or just the rights to certain benefits from the
energy produced (such as credit on their electric bills, RECs, or access to a special electric rate).
However, regardless of how the program is marketed, depending on your state, the receipt of credits
on electric bills or other benefits may constitute a return on an investment and fall within the blue
sky laws (state laws that regulate the offering and sale of securities).

» Allocation of Incentives. In addition to federal tax incentives, a utility-sponsored project might be
eligible for various state incentive programs that provide cash benefits or savings to the project. The
utility must consider whether and how these incentives will be passed on to customer participants and
the tax implications of how the incentives are handled. For example, in Washington State, participants
in a utility-sponsored program are eligible for production incentives. While the state Department of
Revenue has ruled that the incentive is not taxable, the IRS has not ruled definitively on whether
subsidies for solar PV in community shared solar installations are taxable income, although the
precedent is that subsidies for energy conservation measures are not taxable.’

» RECs. Customer participants in utility-sponsored projects often desire to claim the environmental
benefits of using solar energy. Participants can only make such a claim if they receive RECs or the
utility retires the RECs on the participants’ behalf. If the utility keeps the RECs for any reason,
including Renewable Portfolio Standard compliance, only the utility can make environmental claims
related to the solar system. The utility-sponsored project should consider and make explicit how
REC:s are allocated.

From a participant perspective, the tax implications are minimal. Bill credits for the value of electricity
are not generally taxed; at the same time, participants in a utility-sponsored project are not eligible for the
federal investment tax credit. The relative ease of participating in a utility-sponsored project may offset
some of the foregone tax incentives available under other community shared solar ownership models.

The following examples highlight some of the project options available to those planning a utility-
sponsored project.

326 USC 136 states that subsidies from public utilities for energy conservation measures are not taxable. For example, Washington State’s
production incentive was ruled to be not income. See http://apps.leg.wa.gov/WAC/default.aspx?dispo=true&cite=458-20.
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Sacramento Municipal Utility District (SMUD): SolarShares Program

SMUD’s SolarShares Program allows o
customers who cannot or choose not to
acquire PV systems of their own to
purchase solar power directly from
SMUD while achieving net metering
benefits comparable to behind-the-meter
PV. SMUD buys the output of local,
community-scale photovoltaic systems
under 20-year PPAs and then resells the
solar power to participating customers.
Bill credits equivalent to the amount of
energy the customer buys from the
SolarShares system are credited to the
customer through virtual net metering
and are equivalent in value to the bill
credits received by a customer with behind-the-meter PV—i.e., full retail price per kWh. The program is
subsidized with SB1° surcharge funds, which allows SMUD to sell the power for less than the PPA
purchase price. SMUD retains the renewable energy credits and is able to count up to 25 MW of
SolarShares projects toward its 125-MW SB1 goal. SolarShares’ business goals are to make solar benefits
available to all SMUD ratepayers, to contribute to achieving SMUD’s 125-MW SBI1 goal, and to gather
pricing and marketing experience that could lead to a sustainable solar enterprise for SMUD beyond the
current, mandated incentive program.

SolarShares began in mid-2008 with a 1-MW system constructed by enXco at a leased site in Wilton. The
system has thus far produced an average 1,745 MWh per year, of which about 86% has been sold to
SolarShares participants. Intensified marketing in Q4 2011 succeeded in moving the percentage sold
toward the program’s 95% goal. The program has maintained stable enrollment of around 600 customers
throughout its three-year life, with most dropouts attributable to customers moving out of the District.
Market research conducted in mid-2009 confirmed that most SolarShares customers are satisfied with the
program (75% positive responses) and would recommend it to others (85% positive responses).

® SB1 is the California Solar Initiative, a state mandate requiring all California electric utilities to offer a 10-year program of declining incentives
for customer-sited PV. It expires at the end of 2016.
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Customers pay a fixed monthly fee, based on both their average electricity consumption and the amount
of PV to which they want to subscribe (from 0.5 to 4 kW). SMUD is exploring the marketing advantages
of changing this pricing structure to a flat fixed fee per kWh, allowing customers to purchase in packets
of 1,000 kWh/year. Once enrolled, customers are locked in at the fixed monthly fee, for as long as they
wish to participate. They receive monthly kWh credits for the estimated output of their solar subscription.
Although customers currently pay a premium for solar energy, the effective rate for solar is locked in
when they enroll, which maintains the ability of solar to act as a hedge against future price increases.
SMUD is making plans for expansion of up to 25 MW by the end of 2016. An RFP for a second
megawatt was released in Q3 2011, and the next 1-MW project is scheduled for completion in Q3 2012.
The PPA price for the second MW will be blended with the price for the original system to yield a lower
participation fee for both existing and new program subscribers. Depending on market response to the
second project, SMUD will probably seek to expand the program by larger increments in the future (the
enabling legislation caps projects at 5 MW each).

» Program Highlights
e System Owner: enXco, with SMUD purchasing 100% of the output under a 20-year PPA
e [nstalled Capacity: 1 MW

e Participant Agreement: Customers pay a fixed monthly fee in return for a kWh credit. Credit varies
monthly, as solar output varies, so a 12-month consecutive commitment is requested.

e Electricity: The estimated kWh generated by a customer’s share is netted against the customer’s
consumption at home, at the full retail rate.

e RECs: Retained by SMUD

e Number of Participants: Approximately 600

» Financial Details
e [nstalled Cost: NA

e Capital Financing: Handled by third party, enXco
e Tax Credits: 30% federal business investment tax credit taken by enXco, depreciation taken by enXco

o Estimated Annual Cost: Varies by customer size and array size. Output from a 0.5-kW share for the
small user will cost $129/year at 2012 prices. As the price for non-solar energy rises, a participant
could eventually realize monthly savings on their solar purchase.

For more information: Stephen Frantz, sfrantz@smud.org, (916) 732-5107, www.smud.org/
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Tucson Electric Power: Bright Tucson Community Solar Program

Photo from Marc Romito, Tucson Electric Power

In 2011, Tucson Electric Power launched its Bright Tucson Community Solar Program to create
opportunities for customers unable to install traditional distributed solar power. Through the program,
customers have the opportunity to purchase solar power in “blocks” of 150 kWh per month. Program
participants can choose to purchase some or all of their energy through the program. Each purchased
block replaces the charges for an equivalent amount of conventional power. At current rates, the solar
block is more expensive by about two cents per kWh, but program blocks are exempt from two
surcharges applied to other electric usage. Both these surcharges are adjusted annually to reflect changing
energy costs, so the benefit of avoiding them could increase over time. The solar block rate is locked in
for 20 years under rules approved by the Arizona Corporation Commission (ACC), offering TEP
customers a way to hedge against future rate increases. While blocks purchased through the program will
still be subject to non-fuel rate changes, the blocks will not be affected by changes to the base energy rate
or renewable energy surcharges.

Tucson Electric Power offers an online solar calculator to help potential participants determine how many
blocks to purchase to offset the desired quantity of household electricity use. If the solar energy purchased
through the program exceeds actual usage during a monthly billing period, the excess is carried forward
to the next billing period as a credit. Any credit remaining after the September billing period will be paid
in full as a credit on the next bill.
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The first source of solar power for the Bright Tucson Community Solar Program is a 1.6-MW single-axis
tracking PV array located in The Solar Zone at the University of Arizona Science and Technology Park.
TEP is expanding the program as demand requires through utility-owned systems and power purchase
agreements. Currently, program participants have purchased 2.1 MW of community shared solar.

The following details pertain specifically to the first Bright Tucson Community Solar Program solar
source, a 1.6-MW single-axis tracking PV array, unless otherwise noted.

» Program Highlights

System Owner: Tucson Electric Power
System Host: University of Arizona Science and Technology Park
Installed Capacity: 1.6-MW single-axis tracking PV array

Participant Agreement: Customers pay a fixed monthly fee per solar block in return for a
150-kWh credit. Any credit remaining after the September billing period will be paid in full
as a credit on the next bill.

Electricity: Each 150-kWh block replaces the charges for an equivalent amount of
conventional power at a rate that currently adds $3 per month to the customer’s electric bill.

RECs: Retained by TEP

Number of Participants: 564 (six are commercial; includes all program solar sources)

» Financial Details

Installed Cost: $4/watt
Capital Financing: Utility financed

Tax Credits: For 1.6-MW single-axis tracking array, TEP used levelized ITC. For 2-MW
dual-axis tracking array, owner took the Treasury Grant (in lieu of ITC).

Estimated Annual Cost: $36/year for a monthly 150-kWh block. As the price for non-solar
energy rises, participants could eventually realize monthly savings on their solar purchase.

For more information: Marc Romito, mromito(@tep.com, www.tep.com/Renewable/Home/Bright

United Power, CO; City of Ellensburg, WA; Florida Keys Electric Co-op, FL; Seattle City Light, WA;
St. George, UT; City of Ashland, OR; Coming Soon: San Diego Gas & Electric, CA
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To take advantage of the tax incentives available to commercial solar projects, organizers may choose to
structure a project as a business. In most states, there is a range of business entities that could be suitable
for a participant-owned community shared solar project. (Please see Appendix A for more in-depth
descriptions of these business entities.) The main challenges in adapting these commercial solar structures
for community shared projects include:

» Fully using available tax benefits when community investors have a limited tax appetite,
including a lack of passive income

» Maintaining the community project identity when engaging non-community-based
tax-motivated investors

» Working within limits on the number of unaccredited investors if the project is to be
exempt under securities laws.

When a group chooses to develop a community shared solar project as a special purpose entity, it assumes
the significant complexity of forming and running a business. The group must navigate the legal and
financial hurdles of setting up a business and raising capital, and comply with securities regulation. In
addition, it must negotiate contracts among the participant/owners, the site host and the utility; set up
legal and financial processes for sharing benefits; and manage business operations.

Given the complexity of forming a business, it is not surprising that many special purpose entities
pursuing community shared solar are organized by other existing business entities with legal and financial
savvy. Solar installation companies such as My Generation Energy in Massachusetts have successfully
created LLCs to purchase solar installations funded by groups of investors. Although this expands the
market for solar, the benefits are limited to a small group of tax-motivated investors. In an alternative
model, the Clean Energy Collective in Colorado has created a business structure under which
participation is offered to an unlimited number of utility customers.
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Federal income tax benefits offer significant value for solar projects, but can be challenging for
community shared projects to use effectively. Making use of tax credits or losses (from depreciation)
requires significant taxable income. Moreover, passive investors in a community shared solar project
(investors who do not take an active role in the company or its management) can only apply the ITC to
passive income tax liability. As discussed below, most investors in a community shared solar project will
likely be passive investors, and few will have passive income. As a result, most individuals cannot fully
use federal tax benefits. In this section, we describe the major limitations on using federal tax benefits and
outline potential financing structures that accommodate those limitations. However, the descriptions here
do not account for the many nuances that might apply to individual projects.
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IRS “passive activity” rules are a major challenge for community-based renewable energy investors
trying to use federal tax benefits. In most cases, an individual’s investment in a community shared solar
project will be considered a passive investment. Passive activity rules allow tax credits or losses generated
from passive investment to be used to offset only passive income.’

Most individuals primarily have non-passive income, which includes salaries, wages, commissions, self-
employment income, taxable social security, and other retirement benefits. Non-passive income also
includes portfolio income, such as interest, dividends, annuities, or royalties not derived in the ordinary
course of a business. While portfolio income may seem passive, the IRS specifically excludes it from the
category of passive income.

Passive income can only be generated by a passive activity. There are only two sources for passive
income: a rental activity or a business in which the taxpayer does not materially participate.

“Participation” generally refers to work done in connection with an activity in which the taxpayer owns
an interest. To “materially” participate in the trade or business activity (in this case, operation of a solar
project) an individual must participate on a regular, continuous, and substantial basis in the operations of
the activity. This is a high standard that participants likely will not be able to meet. That means most
participants will be passive investors, limited to applying federal tax benefits to passive income. The
community shared solar project itself likely will not generate sufficient income to make full use of the
ITC or depreciation benefits, at least not in the early years of a project. Therefore, a project intending to
rely on federal tax benefits will have to seek participation of an investor with a larger tax appetite.

In addition to passive activity rules, at-risk rules limit the amount of losses one can claim from most
activities. Specifically, one can only claim losses equivalent to one’s amount of risk in the activity. The
“at-risk” amount generally is the amount of cash and property one contributes to the activity. In addition,
any amount borrowed for use in the activity is at-risk, as long as the borrower is personally liable for
repayment of the loan or the loan is secured with property not used for the activity. Money contributed
from a non-recourse loan is not considered “at-risk.”

" For a list of IRS material participation tests and other details about passive activity and at-risk rules, see IRS Publication 925, available at:
www.irs.gov/pub/irs-pdfip925.pdf.
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Securities regulations are a major factor in financing structures for the SPE model. To reduce the burden
of securities compliance, many small projects seek a private placement exemption to registration
requirements. Qualifying for such an exemption requires limiting who can invest in the project (based on
assets or income for individuals) and how such an offering can be conducted. The practical effect is to
limit the number of middle-income individuals who can invest in a community shared solar project. If a
project is designed to produce electricity proportional to the amount used by the participants, securities
issues will effectively limit the size of a project. For example, private placement exemption limits the
number of “unaccredited” investors to 35 or fewer.® A 1-MW solar facility, in contrast, could serve far
more participants, perhaps 300 to 500. Therefore, project developers must carefully consider how to
reconcile their financing mechanism with the size of their project, the number of participants, and type of
participants.

Special purpose entities need to plan their financing structures carefully. Structures that effectively use
the ITC can be complex and tend to mimic the structures used by larger commercial solar projects. For a
community SPE, potential financing structures that maximize federal tax incentives include:

» Self-financing: This is the simplest option for a community SPE is to finance the project with equity
invested by community members. However, in order to fully use federal tax benefits, the SPE needs
to have enough community investors that have sufficient tax appetite to use federal tax incentives.
Given the passive loss rules and the at-risk limitations discussed above, this is not a realistic goal for
community groups consisting of individuals who lack other sources of passive income. That means
the project organizers will likely have to make the project economically viable without full use of
federal tax incentives (difficult without aid from a state or local incentive of similar value), or will
have to use one of the more complex structures such as a flip or a sale/leaseback (described below).
This need not take away from the community ownership, if the project can find even one community
member with the financial resources and tax appetite to participate as the primary tax investor.

» Flip Structure: In this scenario, the community SPE partners with a tax-motivated investor in a new
special purpose entity that owns and operates the project. Initially, most of the equity comes from the
tax investor and most of the benefit (as much as 99%) would flow to the tax investor. When the tax
investor has fully monetized the tax benefits and achieved an agreed-upon rate of return, the
allocation of benefits and majority ownership (95%) would “flip” to the community SPE (but not
within the first five years). After the flip, the community SPE has the option to buy out all or most of
the tax investor’s interest in the project at the fair market value of the tax investor’s remaining
interest. Note that the numbers provided here reflect IRS guidelines on flip structures issued for wind
projects claiming the federal production tax credit. Similar rules potentially could apply to solar
projects claiming the ITC.

8 To be considered an accredited investor, an individual must have either: 1) a net worth of more than $1 million or 2) an annual income of
$200,000 ($300,000 jointly with a spouse) in each of the most recent two years and a reasonable expectation of having the same income level
in the current year.
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» Sale/Leaseback: In this scenario, the community SPE (as the developer of the project, the site host,
or both) installs the PV system, sells it to a tax investor and then leases it back. As the lessee, the
community SPE is responsible for operating and maintaining the solar system and has the right to
sell or use the power. In exchange for use of the solar system, the community lessee makes lease
payments to the tax investor (the lessor). The tax investor has rights to federal tax benefits generated
by the project and the lease payments. The community SPE may have the option to buy back the
project at 100% fair market value after the tax benefits are exhausted.

There are numerous complex legal, financial, and tax issues associated with all of these financing
structures. These descriptions do not cover these issues completely. For more information on financing
structures, see Section 7, Resources.

The following examples represent two possible approaches: a volunteer-led LLC and a business
enterprise that partners with utilities to deliver solar to customers. These special purpose entities are
structured as LLCs. Although there has been much interest in the possibility of structuring a community
shared solar enterprise as a cooperative (co-op), in fact, co-ops are not exempt from the complex
securities issues and project organizers have tended to choose to do business as LLCs.’ Several rural
electric co-ops that deliver electricity to customer/members have started community shared solar
programs, but the programs are peripheral to the function as consumer co-ops for the distribution of
electricity. As in the previous edition of this guide, the descriptions of the programs in the following
pages have been provided by the program sponsors or developers and have not been independently
verified by the authors or by DOE.

® Tangerine Power, LLC, based in Washington State has created a business model for a solar power co-op and has launched the Edmonds
Community Solar Cooperative.
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University Park Community Solar LLC, Maryland

s J The volunteer founders of University Park
Community Solar spent more than two
years crafting the legal and financial
aspects of their business model. With
expert consultation, including help from a
state senator to change the Maryland net
metering law, the volunteers formed a
member-managed LLC that will return
their investment in five to six years. Within
the group, there are both active and passive
investors.

A 22-kW system was installed on the roof
| : / ‘B of a local church in May 2010. The LLC
Photo from David Brosch, University Park Community Solar, LLC will pass benefits to its members based on

revenue from several sources: electricity
sold to the church and grid, the auction of RECs, federal tax incentives, and depreciation. The LLC and
the Church signed a 20-year agreement detailing the provision of electricity, access to the solar array,
maintenance, insurance, and other issues. The host has an option to purchase the system before the 20-
year term is up.

To assist in establishing the LLC, the group received pro bono help from the Maryland Intellectual
Property Legal Resource Center and paid approximately $12,000 for other legal and accounting expertise.
The founders note that initial accounting and legal fees could overwhelm any return to members. Going
forward, they plan to handle the accounting and tax paperwork in house as much as possible.

The LLC organizers were careful to obtain legal advice on how to gain an exemption from state and
federal SEC filing requirements. The organizers are not all “accredited” investors. In addition, the
organizers were required to create lengthy disclosure documents to ensure that investors were fully
informed of the risks. Their attorneys advised them to pursue an exemption that restricted them in several
aspects, including having fewer than 35 unaccredited investors, keeping the offering private, and limiting
membership within the state of Maryland. See Section 5, Securities Compliance, for information about
securities compliance and private placement exemptions.
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Project founders are looking to expand the model beyond the first site. Additional host sites in Maryland
and other states are being explored, including schools, nonprofits, and places of worship. Furthermore, the
LLC has offered to share legal and accounting documents with groups around the nation to facilitate the
model’s replication. The first successful replication was completed in December 2011 by Greenbelt
Community Solar, LLC in Greenbelt, Maryland.

» Program Highlights
e System Owner: University Park Community Solar, LLC
e System Host: Church of the Brethren, University Park, MD
e [nstalled Capacity: 22 kW
e Participant Agreement: LLC passes net revenues (after expenses) and tax credits to members

e FElectricity: LLC sells power to the church below retail rate; rate escalates approximately 3.5%/year;
church net meters and annual net excess generation is compensated by the utility

e RECs: LLC is working to auction RECs independently
e Number of Participants: 35 LLC Members

» Financial Details
o [nstalled Cost: $5.90/watt

Capital Financing: Project financed with member investments

Tax Credits: $39,000 ITC (taken as the 1603 Treasury Grant in lieu of a tax credit)

Grants: $10,000 from state of MD

MACRS: Will depreciate 85% of cost over six years

Annual Income from Power Sales: $3,300 in the first year, rising 3.5%/year

o Estimated Annual Income from REC Sales: $7,000 (28 RECs at $250 per MWh)

For more information: David Brosch, davidcbrosch@comcast.net, (301) 779-3168,

www.universityparksolar.com
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Clean Energy Collective, LLC, Colorado
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Photo from Lauren Suhrbier, The Clean Energy Collective, LLC

The Clean Energy Collective (CEC) provides a member-owned model that enables individuals to directly
own panels in a community shared solar farm. The CEC works closely with local utilities to create
community-scale solar projects that combine the on-bill credits of a utility-owned project with the
equivalent tax benefits and rebates of an individually owned solar project. While the 30% investment tax
credit is not directly available to individuals who participate in the project, the cost to participate is
adjusted to reflect the value of the tax credits. For projects initiated in 2011 or earlier, the CEC took the
1603 Treasury Grant, instead of the ITC, as the initial owner of the array. Portions of the array were then
sold to customers at discounted costs (reducing the cost by the proportioned Treasury Grant amount).
Customers could not take a tax credit on their purchase because the grant had been taken by the CEC.
Both parties are subject to recapture over the first five years if the resulting system is then sold to a
disqualified or non-taxpaying entity. Creating this proprietary project model, with ownership, tax and
legal considerations, proved challenging.

When individuals purchase panels in the solar farm, the utility credits them for the electricity produced at
or above the retail rate using the CEC’s RemoteMeter™ software system. The purchase price is as low as
$535, depending on location, available rebates, and RECs. For example, in the first project, CEC sold the
rights to all future RECs up front on a per-watt basis, offsetting a portion of the installed cost. The
benefits of ownership are transferable. If an owner moves within the service territory, the bill credits
follow them; if an owner moves out of the territory, the owner can resell ownership to another utility
customer or back to the CEC at fair market value, or donate the property to a nonprofit.
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The owners must be customers of the electric utility in which the community array is located and their
purchase is limited to the number of panels they need to offset 120% of their yearly electric use. These rules
ensure that benefits directly accrue to the local utility customers rather than outside investors. The CEC is
the management company representing the community owners and maintaining the solar arrays. In order to
provide “utility-grade” long-term power to the utility, a percentage of the monthly power credit value and
the initial sale price goes toward funding insurance, operations, and maintenance escrows.

The first CEC project is a 78-kW array in the Holy Cross Energy service territory. The CEC leased the
land, sold the project to customers, and negotiated a PPA with Holy Cross Energy. The PPA rate paid by
Holy Cross will escalate as regular utility rates increase. CEC’s RemoteMeter™ system automatically
calculates monthly bill credits for customer accounts and integrates directly with the utility’s billing
system to apply the credits.

In 2011, the CEC completed three more projects, bringing its installed project portfolio to 2.5 MW.
» Project Highlights — First Project: Mid Valley Metro Solar Array
o System Owner: Individuals and businesses in Holy Cross Energy utility territory
e System Host: CEC leases site from the Mid Valley Metropolitan District
o [nstalled Capacity: 78 kW

e Participant Agreement: Minimum $725 purchase (a single panel after rebates and incentives).
Panel owners receive monthly credits for the value of the electricity produced for 50 years.

e Electricity: CEC, as agent for its customers, has a PPA with Holy Cross Energy to purchase the
power produced. Customers receive the resulting monetary credit on their monthly electric bill.

e RECs: Holy Cross Energy purchased rights to RECs for $500/kW installed (paid up front).
e Number of Participants: 18 customers
» Financial Details — First Project

e Installed Cost: $466,000 or $6/watt (Cost to customers: $3.15/watt, includes all rebates, RECs and
credits taken by the CEC)

Capital Financing: Project built with internal CEC private capital, which is paid back as individuals
buy in to the project

Federal Tax Credit: CEC takes the 1603 Treasury Grant and passes the savings to the customer

Rebates: $1/watt plus $0.50/watt for rights to the RECs from Holy Cross Energy

Estimated Annual Income from Power Sales: $15,444 ($198/kW), rising as regular rates rise

Simple Payback: 13.1 years
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» Project Highlights — Subsequent Three Projects

System Owner: Individuals, businesses, and educational institutions in various Colorado
utility territories

System Host: CEC leases sites from government and private entities
Installed Capacity: 858 kW, 1.1 MW, and 498 kW

Participant Agreement: Minimum purchase ranges from $535 to $756 (a single panel after rebates
and incentives). Panel owners receive monthly credits for the value of the electricity produced.

Electricity: CEC, as agent for its customers, has a PPA with the utility to purchase the power
produced, or has an established rate tariff. Customers receive the resulting monetary credit on their
monthly electric bill.

RECs: Utilities purchased rights to RECs for $500/kW installed (paid up front).
Number of Participants: 400, 500, and 200

» Financing Details — Subsequent Three Projects

Installed Cost: $6/watt, $6/watt, $5.30/watt (cost to customers as low as $3/W includes all rebates,
RECs and credits taken by the CEC)

Capital Financing: Projects built with bridge loan financing from JP Morgan Chase and internal
CEC private capital

Federal Tax Credit: CEC takes the 1603 Treasury Grant and passes the savings to the customer
Rebates: $1.25/watt to $1.58/watt, including up-front sale of RECs

Estimated Annual Income from Power Sales: $172,000, $220,000 and $78,300. Rising as regular
rates rise

Simple Payback: 12.5 to 15.5 years

For more information: Lauren Suhrbier, Lauren(@easycleanenergy.com, (970) 319-3939,

www.e LlSyC/ eanenergy.com
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Island Community Solar, LLC, Washington

Inspired by the passage of Washington State’s
generous production incentive for community
shared solar projects (WAC 458-20-273), a group
of solar enthusiasts developed a project in their K A
community on Whidbey Island, Washington.
Working closely with the local Port District and
the utility, Puget Sound Energy, they developed a

one-acre “P-Patch” for solar farmers on Port
property at Greenbank Farm. The P-Patch consists
of six separately metered plots, each capable of
hosting approximately 25 kW of ground mounted

solar panels. The solar farmers pay rent to the Port

and sell power directly to the grid. When the acre Photo from Linda Irvine, Island Community Solar LLC
is fully built out, it will generate almost enough to
match the on-site annual consumption.

In order to capture the investment tax credit, the Whidbey Island group chose to form an LLC, Island
Community Solar (ICS). ICS obtained exemption from securities filing requirements under the Federal
Intrastate Offering Exemption (Rule 147) and a Washington Small Offering Exemption (WAC 460-44A-
504), which prohibits advertising and limits the number of unaccredited investors. After preparing
extensive disclosure documents, ICS raised $430,000 from 36 local members. ICS built 50 kW in two
phases, completing the installation in January 2012.

ICS projects a positive return on investment over the ten year lease period. The 1603 Treasury Grant
enabled the LLC to monetize the investment tax credit. Although most members do not have sufficient
tax appetite to use the passive losses from depreciation, they will earn a return from the state production
incentive and power sales to the utility.

It may be difficult to replicate or expand this project without policy changes. The expiration of the 1603
Treasury Grant makes it unlikely that the members will be able to monetize future tax credits, because
most lack the tax appetite. The sunset of the Washington State production incentive in June 2020 means
that every subsequent project has a shorter window of opportunity to earn incentives. Finally, the avoided
cost of the power generated is dropping. The utility’s PPA rates for 2012 are lower than in 2011, due to
many factors including downward pressure on electric prices from an abundance of natural gas, and the
discarding of an assumed future cost for carbon.
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» Project Highlights

System Owner: Island Community Solar, LLC
System Host: Port of Coupeville’s Greenbank Farm
Installed Capacity: 50 kW; estimated Production: 52,930 kWh/year

Participant Agreement: Members receive distributions, profits, and losses in proportion
to capital contributions; passive loss limitations apply.

Electricity: Sold to the utility through a 10 year PPA, escalating 2.5% annually
RECs: Retained by the owner; no market for solar RECs in WA

Number of Participants: 36

» Financial Details

Installed Cost: $410,000 installation; $8,000 legal; $5,400/year insurance
Capital Financing: 100% owner equity

Federal Tax Credit: $123,000 1603 Treasury Grant

Incentives: Production Incentive of $1.08/kWh until June 30, 2020

Estimated Annual Income: $56,840 (production incentive); $4,128 (power sales)
Estimated Annual Expenses: $10,000

Simple Payback: 7.2 years

For more information: Linda Irvine, /inda(@nwseed.org, www.nwseed.org
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Nonprofits may engage with community
shared solar projects in at least two ways:

- - If a nonprofit were to return some benefit
they may organize and administer a

to donors, (for example, a portion of
production incentives or a share of
electric savings) this would constitute a
“quid pro quo” contribution and the donor
could not deduct their entire contribution.

community shared solar project that shares
benefits with participating members or they
may solicit donations for a solar project.
While this second option is not strictly
“community shared solar,” in that the donors
do not share directly in the benefits of the
solar installation, the donors do share indirectly, by lowering energy costs for their favored nonprofit and
demonstrating environmental leadership. In addition, with emerging state policies such as virtual net
metering and group billing, there may be possibilities for nonprofit project sponsors to share benefits with
their donor/members. In a variation on nonprofit ownership, a nonprofit may partner with a third-party
for-profit entity, which can own and install the system and take the tax benefits. This model has been
deployed successfully in the California Multifamily Affordable Housing program and at other nonprofit
locations throughout the country. '’

Nonprofit organizations such as schools and churches are partnering with local citizens to develop
community shared solar projects. Under this model, supporters of the nonprofit organization help finance
the system through tax-deductible donations or direct investment in the project. The second option
requires that the nonprofit comply with state and federal securities regulations. While the nonprofit is not
eligible for the federal commercial ITC, it may be eligible for grants or other sources of foundation
funding that would not otherwise be available to a business. An example of this model is the “Solar for
Sakai” project on Bainbridge Island, Washington, in which a community nonprofit raised donations for a
solar installation, and in turn, donated the installation to a local school.

' The Portland Habilitation Center Northwest, a nonprofit organization, partnered with U.S. Bancorp Community Development Corporation,
which will own and finance an 870 kW system to provide energy to the nonprofit.
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As non-taxpaying entities, nonprofit organizations typically are not eligible for tax incentives. However,
donors to a nonprofit project can receive a tax benefit in the form of a tax deduction. The IRS allows
taxpayers who itemize deductions to deduct verifiable charitable contributions made to qualified
organizations. Of course, a tax deduction is much less valuable than a tax credit. For example, a $100 tax
credit reduces taxes owed by $100 while a $100 tax deduction reduces taxes owed by $25 for a taxpayer
in the 25% federal bracket.

Donors can deduct their contributions to a community shared solar project if the project sponsor obtains tax-
exempt status as a charitable organization under the Internal Revenue Code (26 U.S.C. § 501(¢c)(3)). Section
501(c)(3) organizations must be organized and operated exclusively for exempt purposes such as charitable,
religious, educational, or scientific purposes. Section 501(c)(3) organizations may not be operated for the
benefit of private interests and are restricted in how much time they can devote to lobbying activities. The
Application for Recognition of Exemption under Section 501(c)(3) is IRS Form 1023.
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Winthrop Community Solar Project, Washington

Following the 2010 launch of Okanogan
County Electric Cooperative’s (OCEC)
first community shared solar project, co-
op members who had been unable to
participate were eager to develop another
community shared solar project.

Project design and management was
handled by Energy Solutions, who
solicited the Town of Winthrop as project
host and the Partnership for a Sustainable
Methow (PSM) as project administrator.
As a nonprofit with a mission to initiate,
encourage, and support activities that
foster long-term sustainability and
wellbeing in the Methow Valley
community, PSM was eligible for a Nonprofit Notification of Claim of Exemption from the Washington
State Division of Securities. This exemption allowed PSM to offer ownership in the community shared
solar project to members, contributors, or participants in the organization, or to relatives of community
members. In early 2011, the opportunity to participate was announced through local press, radio, and the
PSM website. Applications were processed on a first come, first served basis, ultimately attracting 49
investors to fully fund the community shared solar project in just six weeks. Investment levels ranged
from $500 to $15,000, with investors participating at all levels.

Participating investors were not eligible to claim the 30% federal investment tax credit, which is
unavailable to nonprofits and other entities that do not pay taxes. However, the high state production
incentive for community shared solar projects using Washington-made materials partially made up for the
loss of the tax credit. When the production incentive expires in June 2020, project ownership will be
transferred to the Town of Winthrop.

» Program Highlights
o System Owner: Participating OCEC members
o System Administrator: Partnership for a Sustainable Methow
o System Host: Town of Winthrop
o [nstalled Capacity: 22.8-kW ground mounted array

e Participant Agreement: Ownership purchased in $500 increments up to $15,000. Investors sign an
ownership contract with PSM, which receives owners’ investments, pays bills, and distributes
production incentive to owners through June 2020. System ownership will then transfer to the
project host, the Town of Winthrop.
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Electricity: Net metering benefits accrue to Town of Winthrop (host), production incentive benefits
accrue to participating OCEC members (owners)

RECs: Remain with participating OCEC members

Number of Participants: 49 investors

» Financial Details

Installed Cost: $200,000 or $8.77/watt (cost to investors $9.64/watt, includes insurance,
bookkeeping, and administration costs)

Capital Financing: Project financed with owner investments, secured prior to construction

Tax Credits: None; federal tax credit cannot be claimed if project is not a business venture or is not
placed on an owner’s residential property.

Grants: None

Rebates: None

Estimated Annual Payment to Participants: $72 per $500 of investment
Estimated ROI: 30% by June 2020

For more information: Ellen Lamiman, e/amiman(@silicon-energy.com, (425) 320-6063,
www.sustainablemethow.net
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Solar for Sakai, Bainbridge Island, Washington

Photo from Joe Deets, Community Energy Solutions

Community Energy Solutions, a nonprofit organization on Bainbridge Island, Washington, led the effort
to raise funds for a solar installation at Sakai Intermediate School. Twenty-six community organizations
or individuals made tax-deductible donations to Community Energy Solutions. The school owns the PV
system and all of the resulting power and environmental attributes.

» Program Highlights
o System Owner: Sakai Intermediate School

o [nstalled Capacity: 5.1 kW
o FElectricity: Net metered
» Financial Details
e [nstalled Cost: $50,000 or $9.80/watt (not including energy curriculum and monitoring)
e Grants: $25,000 from utility (Puget Sound Energy)
e Donations: $30,000 through Community Energy Solutions
e Production Incentive: $0.15/kWh from state of WA
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As evidenced by the examples above, there are many options for allocating the benefits of community
shared solar within each sponsorship model. The following chart summarizes the most common options.

Utility

¢ Participants receive an
estimated or actual kWh
credit for their portion of
project (virtual net
metering)

o Participants receive a
monetary credit for the
value of production for
their portion of the project

o Assigned to participants

o Retired on participants’
behalf

o Retained by the utility

e Neither the commercial
ITC nor the residential
renewable energy tax
credit is available to
participants

o [f the utility has a tax
appetite, it may use the
commercial ITC

o Normalization accounting
rules will impact the value
of the ITC for regulated
utilities

¢ Not available to
participants

e An investor-owned utility
may be able to use
MACRS, provided they
own the system

e To qualify for MACRS,
regulated utilities must use
normalization accounting

o Utility may qualify and use
rebates/incentives to buy
down the project costs;
benefits are indirectly
passed on to participants

Special Purpose Entity

o SPE sells the electricity to .
the utility (PPA)

SPE sells the electricity to .
the system host (SSA)

SPE assigns kWh to utility
accounts per agreement

with utility (virtual net .
metering)

Electricity from the system
is netted against SPE
members’ group bill

¢ Rights to RECs sold .
up front

e RECs sold on an .
ongoing basis

¢ Retained for participants .

e SPE can pass benefits of .

Commercial ITC through to
participants

Only of use if participants
have a tax appetite for
passive income offsets

SPE passes depreciation .
benefits through to the
participants, subject to

passive activity rules

¢ SPE may qualify and use .
rebates/incentives to buy
down the project costs or
pass through to participants
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Nonprofit

Nonprofit owner uses
on-site and net meters

Nonprofit owner assigns
to utility accounts per
agreement with utility
(virtual net metering)

Electricity from the
system is netted against
a group bill

Rights to RECs sold
up front

RECs sold on an
ongoing basis

Retained for nonprofit

Project donors can deduct
the donation on their taxes

Nonprofits are not eligible
for federal tax credits

Not useful to nonprofits

Nonprofit may qualify and
use rebates/incentives to
buy down the project costs



Emerging State Policies to Support Community Shared Solar

Over the last several years, a number of states have expanded their successful on-site solar programs by
instituting policies that encourage innovative community shared solar programs. While each of these state
programs varies considerably, a number of themes are emerging. For example, all of the current state-
level programs require the solar array and the group members to be located within the same utility service
territory. Other requirements to participate in “group” ownership benefits vary, but may include a cap on
system size, proof of partial ownership, or limits on the type of ratepayers that can participate. Billing
methods also vary; some programs offer one aggregate bill for the entire group, whereas others assign a
pro-rated monetary credit on each member’s bill.

State-level community shared solar policies can be grouped based on how the benefits of community
shared solar are distributed. In general, there are three broad categories: group billing, virtual net
metering, and joint ownership.

LOCAL FLAVOR

In Vermont, two well-known residents, Ben and Jerry, (the ice cream guys) decided to
share the benefits of one solar installation on a shared electric bill. They hired
AllEarthRenewables to build a solar array on Ben’s guesthouse and informed their
electric utility that the output of the installation should be netted against the combined
consumption of both Ben’s and Jerry’s homes, in one bill. The solar panels offset all of
the energy consumption at the guesthouse, and the remainder of the energy is applied
toward offsetting the combined use of Ben and Jerry’s homes. They get one electric bill,
and split the offset 50/50. They don’t have a formal contract, but it works because they
are good pals with a long history of working together.

GROUP BILLING

Group billing arrangements operate much like master metering in a multi-unit residential or commercial
building. Under master metering, a landlord receives a single electric bill for all electricity usage within a
building, including tenant load. The landlord then determines how to assign energy costs to individual
tenants taking into account tenant leases. Group billing for community shared solar projects works in a
similar way, except that participants do not need to reside in a single building. First, a utility produces a
group bill showing all participants’ energy consumption and relevant charges. Then, output from a shared
PV system is netted against the group bill. The remaining costs are allocated to participants according to
an agreement between the participants. Under this framework, group billing allows multiple participants
to receive net metering credits from a single renewable energy facility.
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A drawback to group billing is that a customer representative must serve as a point of contact and an
intermediary between a group of participants and a utility. The customer representative takes on tasks,
such as billing and dispute resolution, that expose the representative to administrative burdens. This
framework may also raise concerns regarding the creditworthiness of a customer representative.

Vermont has expanded its net metering program to allow group billing for shared systems and this
expansion has proven very popular.'’ In the service territories of Vermont’s two largest utilities, Green
Mountain Power and Central Vermont Public Service territory, over 22 groups have formed to share in
the output of a renewable energy system with system sizes ranging from 1.5 to 199 kW. Vermont’s
program is not limited to solar energy systems. Any eligible renewable energy resource within Vermont’s
net metering program, including wind, small hydro, and biomethane can be installed under a group billing
arrangement. In 2011, Vermont doubled the capacity limit for net metered systems, including group net
metered systems, to 500 kW. 12

Community shared renewables programs in Colorado, Delaware, Massachusetts, and California rely on
virtual net metering to distribute economic benefits from a shared solar energy system. Similar to group
billing, virtual net metering allows net metering credits generated by a single renewable system to offset
load at multiple retail electric accounts within a utility’s service territory. As with traditional net metering,
credits appear on each individual customer’s bill.

Colorado has implemented one of the most publicized and recognized community shared solar programs
using virtual net metering, which it calls Community Solar Gardens. Colorado has allowed jointly owned
systems (discussed below) for quite some time, although it has not formulated detailed program rules to
support joint ownership. In 2010, Colorado authorized the Community Solar Gardens program under a
subscription-based model."* In 2011, the Colorado Public Utilities Commission implemented rules
governing the program.'* The rules allow for substantial flexibility with regard to the structure of the
Community Solar Garden entity. Regarding the virtual net metering component, the Community Solar
Gardens program values a solar garden subscriber’s bill credit according to the subscriber’s “total
aggregate retail rate,” less a “reasonable charge” to account for the delivery, integration, and
administration costs of the program. Stakeholders continue to discuss the calculation of the bill credit in
another docket at the Commission (11A-418E) as part of the Commission’s approval of Xcel Energy’s
2012 Renewable Energy Standard Compliance Plan.

Unlike Colorado’s program, Delaware’s community shared program is open to any eligible renewable
energy resource—solar, wind, ocean, geothermal, biogas, and small hydro—within Delaware’s net
metering program. Delaware passed the bill permitting the program in July 2010 and the Delaware Public

' See Vermont Public Service Board Rule 5.100, available at:
www.psb.vermont.gov/sites/psb/files/rules/OfficialAdoptedRules/5 100adoptedrule 2.pdf-

12 Vermont Energy Act of 2011, H. 56, 30 V.S.A. 219a(a)(3)(A), available at: www.leg.state.vt.us/docs/2012/bills/Passed/H-056.pdf.
1 See Colorado House Bill 10-1342, available at: www.leg.state.co.us/ .
144 C.C.R. 723-3 Rule 3664, available at: www.dora.state.co.us/puc/rules/723-3.pdf.
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Service Commission followed up with rules in June 2011." Delaware’s community shared renewables
program allows community systems to be behind a customer’s meter or off site. The value of the virtual
net metering credit depends on whether or not a customer is on the same distribution feeder as the facility.
If the customer is on the same distribution feeder as the facility, the credit is essentially valued at the
customer’s full retail rate. If it is not, the credit is essentially a generation-only credit. In other respects,
Delaware’s program structure is identical to the Community Renewables Model Program Rules,
developed by the Interstate Renewable Energy Council (Appendix B).

Under Massachusetts’ virtual net metering program, there are two avenues of participation:

1. A “neighborhood net metering” program allows neighborhood facilities to serve the energy needs
of at least ten residential customers in a neighborhood group.

2. An alternative program allows participating net metered systems to allocate monthly excess
generation to one or more customers within a distribution company’s service territory.

Under Massachusetts’ neighborhood net metering program, a renewable energy system must be behind a
participating customer’s meter. However, only a minimal amount of load needs to be present on site. In
fact, even “parasitic” load needed to run a facility is allowed to count toward meeting on-site load
requirements. Kilowatt-hour credits generated by a renewable energy system are allocated to participating
customer accounts by the participating utility. Utilities are not required to include the distribution
component of participants’ applicable retail rate within neighborhood net metering credits.

Under an alternative program, and contrasting what is typically seen in net metering, Massachusetts
allows any customer with a net-metered system to allocate credits associated with monthly excess
generation from a system to other customers of the same distribution company. Customers designated by
the owner of the net-metered system receive a net metering credit that reflects the host customer’s fully
bundled retail rate. The net metering credit offered to designated customers is calculated using the retail
rate of the host customer (cents per kWh), multiplied by the allocation of kWh for the designated
customer. While on-site load must be present where the net-metered system is installed, as with
neighborhood net metering rules, parasitic load qualifies as on-site load. This alternative program is very
flexible in who can participate and offers a more financially attractive net metering credit than the
neighborhood net metering program.

'3 S.B. 267, An Act to Amend Title 26 of the Delaware Code Relating to Net Energy Metering, July, 2010.
www.legis.delaware.gov/LIS/LIS145.NSF/db0Obad0e2afObf31852568a5005f0f58/f17ba623105f222b8525774500765d6e? OpenDocument,
DE PSC, Order No. 7984, June, 2011. www.depsc.delaware.gov/orders/7984.pdf.
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The California Public Utilities Commission recently expanded the availability of virtual net metering in
California to all multitenant buildings in the state. Up until this expansion, under California’s Multifamily
Affordable Solar Housing (MASH) program, residents of multifamily, low-income complexes, such as
the SDCHC townhomes in San Diego, have been allowed to receive bill credits from a single on-site PV
system.'® The building owner allocates net metering credits to individual tenants and a building’s
common load. Virtual net metering allows the building owner to avoid building a separate solar energy
system with a separate inverter for each tenant, which saves considerable funds. According to a program
report issued in August 2011, 325 projects are eligible for participation in the MASH program
representing over 20 MW of capacity.'” In July 2011, the Commission expanded the types of customers
eligible for virtual net metering to tenants in any multi-tenant or multi-meter property—not just
affordable housing properties. In addition, the Commission allowed for virtual net metering credits to
be shared throughout an entire affordable housing property, as long as that property is on contiguous
parcels and under common ownership.'® This change opens virtual net metering to a much broader
group of customers and signals a significant expansion in California’s net metering program.

SOLAR FOR ALL

The nonprofit San Diego Community Housing Corporation (SDCHC) partnered with a third
party, Everyday Energy, to put a 20-kW system on its Hacienda Townhomes property.
Everyday Energy installed and owns the system on the 52-unit apartment building, taking
advantage of the tax benefits that are not available to the nonprofit Housing Corp. SDCHC
signed a 20-year solar services agreement with Everyday Energy under which they will
pay a flat fee to cover maintenance and electric services from the installation. An electric
meter measures the energy flow directly to the grid, and the utility (San Diego Gas &
Electric) credits the tenants and common areas as directed in the Virtual Net Metering
agreement. Residents will save a projected 30% on their electric bills.

'® See Multifamily Affordable Solar Housing Semiannual Report, available at:
www.cpuc.ca.gov/NR/rdonlyres/B3644285-F573-428F-AA0A-42497A430401B/0/MASHSemiAnnualReport.pdf.

'7 See California Solar Initiative Low-Income Solar Program Evaluation, available at:
www.cpuc.ca.gov/NR/rdonlyres/13AAEDF8-BB7D-4FBD-AC05-3FC2B9CBF746/0/CSISASH _MASHImpact _and_Cost_Benefit Report.pdf .

'8 See California Solar Initiative Phase One Modifications, Decision 11-07-031, Rulemaking 10-05-004, available at:
www.docs.cpuc.ca.gov/word_pdf/FINAL DECISION/139683.pdf .
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Following the precedent set by successful community shared wind programs, a few states are exploring
options for distributing the benefits of participating in a community shared renewable energy program
through frameworks similar to wholesale power sale arrangements. The community shared wind
movement was motivated, in part, by a desire to promote rural development through expanded citizen
investment opportunities. By allowing citizens to “piggyback” their projects onto larger wind projects,
communities could benefit from economies of scale. This history led to a primary difference between the
emergence of community shared solar and wind: Community shared wind uses a technology that began as
utility-scale application and moved into smaller scale applications. In contrast, community shared solar
uses a technology that began with on-site systems and applies it to larger solutions.

Maine’s Community-Based Renewable Energy Pilot Program law '’ allows “locally owned electricity
generating facilities” with at least 51% ownership by “qualifying local owners” to elect one of two
incentive mechanisms. Under the first, qualifying local owners can enter into a long-term contract to sell
output from a facility to a transmission and distribution utility. The contract price for energy may vary
over the course of a year, but the average price, weighted based on the expected output of a facility, may
not exceed $0.10 per kWh. This price only includes the value of a power sale and does not include a
purchase of RECs. A significant downside of this approach is that a payment for power sales to a
wholesale or retail purchaser results in taxable income at a federal level and possibly at a state level.
Depending on the tax bracket a particular customer faces, the taxation of payments for power sales can
significantly decrease the size of benefits available to participating customers.

Under Maine’s second incentive option, generation is virtually net metered to joint owners in proportion
to the owners’ stake in a system. For example, a 50% owner would receive 50% of the net metering
credits generated by a system though virtual net metering.

Washington’s community solar rules allow for ownership of community shared solar projects up to 75
kW that are either jointly owned by individuals, businesses, and nonprofits or owned by a utility and
voluntarily funded by the utility’s ratepayers. Participants receive production incentives based on their
proportional share of the output of a project. In addition, in the case of utility-owned projects, participants
receive the value of the electricity. Washington’s community solar incentives are among the most
generous in the world if projects use inverters and modules made in Washington. For such systems, the
production incentive is set at $1.08 per kWh through June 2020, but is subject to dilution if incentive
payments exceed 0.5% of utility gross revenue in a given year.

' See An Act To Establish the Community-based Renewable Energy Pilot Program, available at:
www.mainelegislature.org/legis/bills/bills_124th/chapters/PUBLIC329.asp.
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Tax Policies and Incentives

Federal tax incentives for solar systems are

especially valuable and tend to be a primary
driver in the design of project structures and
financing strategies. This section introduces

Receiving any kind of financial benefit or loss
from participation in a community solar project
could have tax consequences for the
participant. In addition, tax incentives can
interact in complicated ways, and project
organizers should seek professional advice
before including tax incentives in a project plan.

some state and federal tax policies that
impact community shared solar projects, as
well as other federal financial incentives in
the form of grants, bonds, and loans. For
details on tax issues specific to each
ownership model, see Section 2,
Community Shared Solar Project Models.

Federal tax incentives provide significant support to solar projects, offsetting approximately 56% of the
installed cost of a commercially owned PV system and 30% of a residential installation.** However,
community shared solar project designers should be aware that federal tax incentives were developed with
either individually owned residential installations or commercially owned projects in mind. Community-
scale projects do not fit squarely into either category, which makes it challenging to design projects that
can make use of either the residential or commercial tax credits. For example, the residential Renewable
Energy Tax Credit is not available to community shared solar projects because it only applies to taxpayers
who install a solar system on their own residences.

Proposed legislation at the federal level could make it easier to use tax credits for community shared
solar. Senator Mark Udall (CO) proposed the SUN Act 2011, which would allow individuals to claim the
residential tax credit when purchasing solar panels in a community shared solar project. For more
information and updates, see Senator Udall’s website: www.markudall senate.gov/.

Tax incentives vary widely, depending on the status of the project sponsor. For example, investor-owned
utilities are eligible for tax incentives that are unavailable to municipal utilities or electric cooperatives.
Nonprofit projects cannot use solar tax benefits, but donations to them are tax-deductible. Special Purpose
Entity business projects have the greatest flexibility for taking advantage of federal tax incentives. As a
result, a host of project business structures—some of which are very complicated and require significant
legal expertise—have been created to maximize federal tax incentives. These structures are discussed in
greater detail in Section 2, Community Shared Solar Project Models.

 Financing Non-Residential Photovoltaic Projects: Options and Implications, Lawrence Berkeley National Laboratory, Jan 2009.
http://eetd.lbl.gov/ea/emp/reports/Ibnl-1410e.pdf.
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The following federal incentives may be applicable to a community shared solar installation, depending
on the details of each project. Additional detail on each of these federal incentives can be found on the
Database of State Incentives for Renewables & Efficiency (DSIRE) located at www.dsireusa.org/.

The Commercial ITC is one of the most valuable incentives available for solar energy. The Commercial
ITC allows commercial, industrial, and non-public utility owners of PV systems to take a one-time tax
credit equivalent to 30% of qualified installed costs. Under the Commercial ITC, the owner of the PV
system for tax purposes can be different from the owner of the host property. Therefore, the use of a third
party to finance systems has emerged as a leading trend in the solar industry. The tax credit can be used to
offset regular tax and alternative minimum tax (AMT). The Commercial ITC is currently available for
systems that are placed in service before the end of 2016. There is no cap on the amount of the
Commercial ITC. Unused credits can be carried forward for up to 20 years. Commercial entities will
likely pay income taxes on any up-front rebate or cash incentive the entities receive. In this case, entities
not have to reduce the “cost basis” by the amount of the rebate before calculating the Commercial ITC.
After January 1, 2017, owners of qualifying solar facilities will be eligible to claim a 10% ITC.

Eligibility and timing issues are complex. For a discussion of these issues, as well as the basis reduction
and allocation issues, see the DSIRE website: www.dsireusa.org/solar/incentives.

The American Recovery and Reinvestment Act of 2009
created a cash grant alternative to the Commercial ITC. The

The Commercial ITC is
available to private utilities and
SPEs owing federal taxes.

owner of a qualified solar facility eligible for the ITC could
instead elect to receive a grant for approximately the same

value. This was especially valuable to taxpaying entities that
could not take full advantage of the ITC due to lack of tax
appetite. The Section 1603 Treasury Grant expired in 2011.

In addition to grants and tax credits, federal tax policy allows businesses (but not individuals) to
depreciate their investments in solar projects on an accelerated basis. “Depreciation” refers to the concept
that over time, assets such as equipment lose value and will eventually need to be replaced. To account
for this reduction in asset value, businesses record an expense over a set period of time. For qualified
solar projects, this period is five years. Subject to certain restrictions, an owner with other sources of
passive income can offset that income with losses generated by accelerated depreciation deductions under
the modified accelerated cost recovery system (MACRS).

For projects placed in service by the end of 2012, bonus depreciation is available. This allows the owner
to deduct 50% of the adjusted basis of an eligible solar system in the first year. For projects taking the
ITC, the depreciable basis must be reduced by half the value of the ITC. For example, if the ITC equals
30% of project costs, the depreciable basis is reduced by 15%.

229



The IRS publishes schedules that detail how different asset classes should be depreciated. For additional
information, please consult IRS Publication #946. A more detailed discussion of using tax benefits is
provided in Section 2, in the discussion of the Special Purpose Entity ownership model.

Qualified tax credit bonds are a mechanism to lower the cost of debt financing for non-taxpaying entities
such as government agencies, municipal utilities and electric cooperatives. Two tax credit bonds in
particular—Clean Renewable Energy Bonds (CREBs) and Qualified Energy Conservation Bonds
(QECBs)—were created to finance renewable energy projects and programs. All available tax credits
have been awarded and no additional funding is expected. However, project organizers may find that
some awardees have unallocated funds that might be used for a community shared solar project.

CREBs are tax credit bonds that can be used by government entities, municipal utilities and electric
cooperatives to finance solar installations and other renewable energy projects. Ashland, Oregon used the
proceeds from a CREB to partially finance its Solar Pioneers I community shared solar project in 2008.

QECBs are tax credit bonds similar to CREBs. The advantage of QECBs is that in addition to using them
to finance renewable energy projects, QECBs can also be issued for energy efficiency projects and green
community programs, among other things. In addition, up to 30% of a QECB allocation can be used for
private sector activities. To date, the authors of this Guide are unaware of a community shared solar
project that has used QECBs.

SOLARSHARE COMMUNITY SOLAR BONDS

In Ontario, Canada, nonprofit cooperative SolarShare has introduced a new way to engage
communities in solar financing. Using their co-op model, SolarShare allows Ontario
residents and businesses to benefit from investing in bonds backed by large commercial
and smaller rural solar projects. Co-op membership costs $40, and each member is able to
invest $1000 in bonds. Bond investments are used to finance fully completed projects,
which shields bondholders from pre-development and construction risks. Each project is
backed with a 20-year PPA with Ontario Power Authority with fixed pricing for the power
produced, ensuring a steady and long-term revenue stream. Bond repayments are made
semiannually with 5% interest, and are fully repayable after completion of a five-year term.
Currently, the SolarShare project portfolio consists of 18 solar installations. For more
information, see www.solarbonds.ca.
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While not necessarily a source of long-term funding, federal grants can be used to reduce the cost of a
community shared solar project. Such grants could lower the cost of the PV system installation or
subsidize the cost of participation in a community shared solar project. In 2009 and 2010, enhanced
funding was provided for State Energy Programs and Energy Efficiency and Conservation Block Grant
Programs (EECBG). For rural communities, there may be USDA grants and loans available through the
Rural Energy for America Program (REAP).

Examples of projects benefiting from federal grant funding include Seattle City Light’s Community Solar
Initiative funded under DOE’s Solar Energy Technologies Program, the second phase of St. George,
Utah’s SunSmart Community Solar program using Recovery Act funding, and APS’s Community Power
Project using a High Penetration Solar Deployment grant from the DOE’s SunShot Initiative.

Photo from St. George SunSmart Program with temporary signs

Tax issues vary considerably from state to state and among localities. However, there are several common
issues that project developers should consider when planning and structuring their projects. Taxes in any
of the categories below could impose a significant cost on the project. Project developers should
determine which taxes will apply to their project and who will be responsible for the cost. Taxation issues
can become especially complex when a project involves both taxable and tax-exempt entities.
Considerations include the following:

Net Income Tax: Most states impose a net income tax modeled on the federal system. Thus, any revenue
generated by a project will likely be subject to both state and federal income taxes. Some states offer
investment tax credits that can be taken in addition to the federal Commercial ITC or other income tax
credits and deductions for renewable energy. In Utah, for example, the State’s residential income tax
credit is available to participants in community shared solar projects owned by qualifying entities
(municipalities, counties, etc.), such as the SunSmart program in St. George.”'

2! See Utah Code 59-7-614.3, available at: http://www.le.state.ut.us/~code/TITLE59/htm/59_07_061403.htm.

231



Sales and Use Taxes: Most states impose a sales tax on sales of tangible personal property. Some states
also impose a use tax on sales of certain services or a transfer tax on sales of real property. For solar
facilities, most state sales taxes will apply to the purchase of solar equipment, but usually not to the sale
and use of electricity. Many states offer sales tax incentives for solar facilities in the form of reduced
rates, exemptions or rebates.

Property Tax: Nearly all states impose a property tax that is assessed annually, based on the value of real
property. Most states also tax tangible personal property that is used for business purposes. For property
tax purposes, assessment values might be determined by a central state authority or by a local assessor’s
office. As with sales taxes, many states offer property tax incentives for solar facilities in the form of
exemptions or special assessments.

Excise Taxes: Some states and municipalities impose excise taxes that could potentially apply to a solar
facility. An excise tax is special tax imposed on particular goods or activities, such as a gasoline tax or
gambling tax.
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INTERACTIONS AMONG STATE AND FEDERAL INCENTIVES

The Commercial ITC is valued at 30% of the tax basis of the solar facility. The “basis” typically means
the cost of buying and installing the facility. But certain factors can reduce the basis from which the 30%
is taken. Other financial incentives (such as state rebates and grants) will reduce the taxpayer’s basis for
calculating the ITC, unless the incentives are considered taxable income to the taxpayer. If the incentive is
considered taxable income, it does not need to be subtracted from the cost basis. These rules prevent
“double-dipping” that would come from receiving both a tax-free incentive and a tax credit.

Photo from SMUD’s SolarShares Installation
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Securities Compliance

Community shared solar projects can be structured to create ownership models that monetize financial
incentives, capitalize on favorable government and utility policies, and expand ownership opportunities.
When devising a creative business model, though, the project organizer should consider whether the
model involves the issuance of securities, and, if so, what federal and state securities laws may be
involved. A full review of state and federal securities requirements related to small offerings is beyond
the scope of this guide, but this discussion is intended to offer a foundation for project organizers to
research the issue.

Any entity, no matter how small, that attempts to raise capital may be deemed to be issuing securities if it
offers or sells stock, membership units, partnership interests or other types of participation interests. If the
project is deemed to be offering a security, the project will incur substantially more time and expense in
ensuring that it complies with the applicable state and federal securities laws. The consequences of failing
to comply can be severe and the project, its directors, officers, and employees involved in the offer and
sale of the security may be subject to liability for such failure.

The securities laws are intended to protect individuals who provide financial support for a project with an
expectation to receive profits from the efforts of others, or with the expectation to receive a valuable
benefit when the investor does not have control over the managerial decisions of the venture. Compliance
with securities laws requires registering the offering with the Securities Exchange Commission (SEC)
and the applicable state regulatory agency or finding a specifically-defined state and federal exemption
from the registration requirements. Most states’ securities laws have parallels to the federal requirements,
but many states require additional filings, even if their exemptions are similar in substance to the federal
exemptions.

Registration can be a time-consuming and expensive process that includes filing a formal registration
statement with the SEC and preparing extensive disclosure documents called an “offering memorandum.”
However, even with a registration exemption, filings and the preparation of offering documents may still
be required, depending on the participants in the project. Many projects will not be able to support the up-
front costs of securities compliance.

The definitions of a “security” under federal and state laws include a long list of financial instruments and
agreements. Federal and various state definitions are not identical, but commonly include, any note, stock,
bond, evidence of indebtedness, certificate of interest or participation in any profit sharing agreement, or
investment contract.
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A common exemption used by smaller-scale non-utility-owned projects is the private placement
exemption, which allows a company to raise investment capital from a certain number of investors. All
private placement exemptions limit the number of individuals or entities to whom the securities can be
offered. The level of the disclosure requirements is determined according to the net worth or income level
of the investor and/or the relationship of the investor to the entity issuing the security (for example, if the
investor is acting as the executive officer or director of the entity).

SOLAR CROWDFUNDING

Crowdfunding is a cooperative financing approach that occurs when many small
investments are aggregated to collectively finance a single initiative. In November 2011,
the House of Representatives overwhelmingly passed the Entrepreneur Access to
Capital Act (HR 2930), which would amend the current regulatory landscape by allowing
startups to offer and sell securities through crowdfunding and social networking
websites. This Act would allow groups of individuals to collectively invest in and own
solar systems without having to submit to the SEC’s lengthy registration and reporting
requirements. One example of solar crowdfunding in action can be found in Solar Mosaic
(www.solarmosaic.com), a Berkeley-based company that connects individual investors
with solar projects hosted on community sites. The site host leases the solar system
from the investors, and investors are paid back over time by monthly lease payments
(and other available incentives) processed through Solar Mosaic.

The most relevant test for analyzing whether a contract or an investment is a security under federal law is
the “Investment Contract Test.” Many states have additional criteria for determining the existence of a
security, but the basic components are similar to the Investment Contract Test. A security exists if (1) a
person invests money or property, (2) in a common enterprise (i.e., an enterprise in which the benefit to
the investor is dependent on the participation of others), (3) with an expectation of profits or other
valuable benefits, (4) solely or primarily from the efforts of someone other than the person providing the
money or, in other words, without the right to exercise practical and actual control over the managerial
decisions of the enterprise.

It follows that the terminology used to describe participation in a community shared solar project should
avoid references to “shares” or “stock,” as those are the classic terms used to describe securities issued by
a corporation and might create an expectation of profits and other rights customarily associated with stock
or shares. All marketing and promotional materials used for the project should refrain from making any
statements suggesting that an investment or other opportunity to make money is being offered to
participants. However, regardless of the label applied by the project sponsors, there is always some risk
that the securities regulators or a court will deem the participation to be a security.
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In a utility-owned model, in which the utility enters into a contract or arrangement with its retail customer
to provide electricity generated by a project, there is a risk that the contract or arrangement could be
deemed a security if the customer is required to finance a part of the project and if the customer has an
expectation of getting some kind of profit over and above the value of the electricity it receives.

To the extent that a retail customer agrees to purchase solar power from a utility and to pay a specified,
generally applicable rate for the solar power used and the customer is billed periodically based on recent
past use, just like the arrangements for purchasing other power, it is less likely that the customer would be
viewed as making an investment of money in the project. In contrast, if the customer is required to buy a
panel or make payments in excess of the retail market rate for the solar power, it is more likely that the
customer will be viewed as making an investment of money. Therefore, the utility must take care to
ensure that the rate charged for the solar power does not contain a charge for the customer’s acquisition of
an interest in the project or a panel. In addition, a payment is more likely to be an investment if the
customer pays an up-front amount in return for an undetermined amount of solar power over a period of
time that may also be undetermined.

In order to reduce the likelihood that the contract is a security, payments made under the contract could
be: (1) applicable to a specific, relatively short period of time (e.g., monthly, quarterly); (2) due after solar
power is provided; and (3) according to a specified, generally applicable market rate per unit that does not
include a component for the purchase by the customer of an interest in the project. To the extent possible,
the contract, pricing and billing arrangements, and related materials should resemble a customary
consumer purchase of non-solar electricity and should not be marketed to emphasize that the amount of
solar power sold to customers depends on the participation of other customers or the success of the utility
in obtaining subscribing customers or in operating the project. The corollary is that customer dollars
cannot be used up front to finance the project.
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Getting Started

There are many legal, financial, and project design

considerations to address before launching a successful It took us over two years to
community shared solar project. This section outlines a develop our project structure and
general process to help community organizers and only two months to find our
project developers move concepts to completion members. —David Brosch,
efficiently. In addition to consulting this guide, project University Park Community Solar

developers are encouraged to consult The Resource
Innovation Group’s online Community Solar Tool for help developing community-owned projects (see
http://communitysolar.dyndns.org). Although this decision support tool was developed for the University
of Oregon and contains state-specific information, it poses questions relevant to all community shared
solar projects and is undergoing customization on a state-by-state basis as funding permits.

Like many construction projects, community shared solar project development projects can be broken
down into phases including: feasibility, project development, construction, operations and
maintenance, and decommissioning. It is important to note that phases can often overlap and are not
necessarily completed in the order listed.

FEASIBILITY ANALYSIS PHASE

The first step is to conduct a comprehensive feasibility analysis. This analysis should determine if there is
a good project site with an adequate solar resource, identify a project team and supporters, prepare an
initial financing plan, confirm absence of major obstacles, and gauge the local community and utility’s
receptivity to a project.

PROJECT DEVELOPMENT PHASE

If the feasibility analysis is positive, the project can move to the development phase. At this point, it may
be helpful to document the project details in a business plan (which may be required to secure financing)
or project charter.

Site Selection and Resource Evaluation

Proper siting includes a site analysis for any potential shading, as well as determining optimal tilt of the
modules, location of inverters and other system components, wiring distances, foundation or structural
support, and security or public access requirements. Project owners must also obtain exclusive rights to
build the solar project if they are not the property owners. This is usually negotiated through a land lease
agreement with the property owner and site host. Careful consideration should be given to site selection to
minimize the environmental footprint and harmonize with existing land uses.
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Understanding the amount of solar resource and the effects of climate and latitude on solar energy
production is critical to finalizing the system location and obtaining estimates for financial modeling.
Typically, project organizers will rely on solar resource maps or solar energy production calculators, such
as PV Watts or RETScreen, to get an initial assessment of the solar resource.

To obtain financing for a project, a financial pro forma must be created to model the proposed system’s
costs, revenue (from the production estimates), and the interaction of incentives and financing. This
document reveals the financial viability of the project, and is required for any project proposal. A very
basic sample budget is provided after this discussion to suggest the broad categories of expenses and
income that should be considered.

The ownership structure of the project will need to be finalized and the business model chosen. The
project owner(s) may also need to consult legal and tax professionals to ensure the entity is properly
structured to minimize risks to the site host, investors, and participants.

The permitting process for a community shared solar project depends on the location, size, and type of
project. At minimum, the project will require an electrical permit. A building permit is often necessary,
especially if the PV array is a stand-alone structure. The best course of action is to check with the local
planning department early on, as the permit and environmental compliance requirements may influence
the design and siting of the project.

The local utility will be involved in interconnecting the system to the electric grid. Utilities generally
follow a standard interconnection process and have agreements that must be completed prior to
construction. In addition to connecting the system to the distribution system, the agreement must account
for arrangements for transferring the power “benefits.” This is usually negotiated through a power sales
agreement between the project owner and the utility or host in the form of a PPA, SSA, net metering, or
other contractual arrangement.

For this type of project, it is common to issue a request for proposals (RFP). The RFP can be fairly broad,
allowing solar professionals to offer their recommended system design and specifications, or fairly
specific, to compare bids on pre-determined project specifications. After identifying solar professionals or
receiving proposals in response to an RFP, it is important for project owners to evaluate them as they
would evaluate other types of installers and contractors. Professional credentials are one indication of a
PV installer’s knowledge and qualifications. The North American Board of Certified Energy Practitioners
(NABCEDP) offers a well-respected voluntary certification program for PV installers.
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Choosing a solar contractor and construction manager is an important decision. In recent years, it has
become easier to locate and contact those in the solar field. Tools available to help identify local
professionals include www.findsolar.com and the national Solar Energy Industries Association
(SEIA.org).

Operating a community shared solar project requires ongoing record keeping and timely filing of
paperwork. Among other things, a project administrator may have to file tax forms and business license
renewals, distribute incentive payments, sell RECs, and keep the insurance, lease and other payments up
to date.

Maintenance, though fairly simple for PV systems, is essential to long-term management of a community
shared solar system. Modules may need to be cleaned, but more importantly, meters and inverters need to
be monitored to ensure that the system is operating as expected. Various monitoring systems are
available, offering options from instant email alerts when an inverter malfunctions to online daily
performance monitoring. A good monitoring system enables a system manager to minimize down time,
protecting the participants’ investment. The project budget should include funds for monitoring, ongoing
maintenance costs, and parts replacement. In particular, it is helpful to include a reserve fund for future
inverter replacement.

Although solar panels could easily last 25 years or longer, every project must consider the ultimate
disposition of the solar installation. Whether the plan is to sell the project to the host, renew a lease, or
remove the panels, a solid project plan has defined the options for exiting from the community shared
solar project and potentially restoring the site to its original condition.
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COMMUNITY SHARED SOLAR PROJECT: SAMPLE BUDGET
The following budget template provides sample categories for a typical community shared solar
project budget.

Note that the budget does not include the cost of labor to organize and develop the project, which could amount
to a one or more years of full-time work. Depending on how the project is developed (by a utility, an SPE or a
nonprofit), the developer role could be volunteer or paid.

SITE DEVELOPMENT COSTS

-

& P AP &P

PROJECT DEVELOPMENT COSTS

@ N &P

SYSTEM COSTS

-

@ A AP &P

TOTAL INSTALLED COST

MINUS GRANTS AND REBATES

-

@ N P

NET INSTALLED COST

ANNUAL OPERATING EXPENSES

-

@ P AP P P P hH &P

TOTAL ANNUAL OPERATING EXPENSES

ANNUAL INCOME

-

© A
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COMMUNITY SHARED SOLAR PROJECT DEVELOPMENT WORKSHEET
The following worksheet suggests many steps involved in organizing a project, but it is not
comprehensive. Project organizers will need to create their own list of steps, based on their
unique circumstances.

FEASIBILITY ANALYSIS

PROJECT DEVELOPMENT

CONSTRUCTION

OPERATIONS & MAINTENANCE
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Resources

Communities interested in implementing a solar project will need a more thorough understanding of

many of the topics in this guide. The resources listed in this section can provide much of that information.

ORGANIZATIONS AND INSTITUTIONS

»

Through DOE’s SunShot Initiative, local governments are working to accelerate the adoption of
solar energy technologies for a cleaner, more secure energy future. The website offers case studies,
policy updates, and news of solar activities across the country.
wwwé.eere.energy.gov/solar/sunshot/resource center/

The Database of State Incentives for Renewables and Efficiency (DSIRE) is a comprehensive source
of information on state, local, utility, and federal incentives that promote renewable energy and
energy efficiency. www.dsireusa.org

The Office of Energy Efficiency and Renewable Energy (EERE) works to strengthen the United
States’ energy security, environmental quality, and economic vitality in public-private partnerships.
www.eere.energy.gov

USDA Rural Development provides funding for the development and commercialization of
renewable energy technologies in rural communities. The Rural Energy for America Program
(REAP) offers grants and loans to help small rural businesses deploy renewable energy projects.
www.rurdev.usda.gov/rd/energy

The Bonneville Environmental Foundation (BEF) supports the development of renewable energy and
watershed restoration and empowers people to shrink their carbon footprints. BEF’s Project
Management Group assists with the funding and construction of solar installations in communities
throughout the Northwest. www.b-e-f.org

Northwest Sustainable Energy for Economic Development (Northwest SEED) empowers
community-scale clean energy through targeted technical assistance, education and outreach.
Northwest SEED seeks to increase responsible use of clean, renewable energy with maximum local
control by providing on-the ground support to communities in planning and implementing clean
energy projects. www.nwseed.org/

The American Solar Energy Society (ASES) is a nonprofit organization dedicated to increasing the
use of solar energy, energy efficiency, and other sustainable technologies in the United States. This
website is a good source for information about solar technology and professionals. www.ases.org/
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» The Interstate Renewable Energy Council (IREC) is a nonprofit membership-based organization that
provides a national forum in which public and private organizations involved with renewable energy
may gather, disseminate and exchange information and engage in cooperative efforts. IREC’s
website offers the latest policy and practical solutions for tough renewable energy issues.
WWW.Irecusda.or ‘g/

» The Vote Solar Initiative works at the state, federal and local level to implement programs and
policies that allow strong solar markets to grow. www.votesolar.org/

The Online Community Solar Tool, University of Oregon and The Resource innovation Group,
is an online decision tool that provides a framework for making program development and design
decisions. /ittp://communitysolar.dyndns.org/

The Community Power Network offers examples and inspiration for community scale projects across
the United States. The site includes a wiki to learn and share from other projects.
www.communitypowernetwork.com/

Solar Resource Guide: An Overview for Congregations, California Interfaith Power & Light Network,
July 2011. http.//interfaithpower.org/resources/solar-resource-guide

Solar Powering Your Community: A Guide for Local Governments, U.S. Department of Energy (DOE),
201, includes case studies and lessons learned from Solar America Communities.

www.solaramericacommunities.energy.gov/resources/guide for local governments

Community Solar Power: Obstacles and Opportunities, Institute for Local Self-Reliance, September
2010, profiles community shared solar projects, the policies that enabled them, and the barriers that
remain. www.ilsr.org/

Financing Non-Residential Photovoltaic Projects: Options and Implications, Lawrence Berkeley
National Laboratory, January 2009, examines the role of financial innovation in PV market penetration.
This report looks at how financing structures currently being used to support nonresidential PV
deployment have emerged as a way to extract the most value from a patchwork of federal and state policy
initiatives. http.://ectd.lbl.gov/ea/ems/reports/Ibnl-1410e.pdf

Lex Helius: the Law of Solar Energy (3rd Edition), Stoel Rives, 2009 (See especially, Chapter 7:
Financing) www.stoel.com/showarticle.aspx?Show=2886
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Photo from Installing Panels on the Church of the Bretheren, University Park, Maryland
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Appendix A

BUSINESS FORMATION AND TYPES: SPECIAL PROJECT ENTITIES
FOR COMMUNITY SHARED SOLAR PROJECTS

Below are descriptions of the primary business entities suitable for community shared solar projects, the
key characteristics, and the major advantages and disadvantages each entity might have. Note:
Characteristics commonly attributable to these business entities are discussed, but legal requirements can
vary from state to state. State law may also establish default rules that can be changed by agreement
among the business owners.

GENERAL PARTNERSHIPS

A general partnership is an association of two or more people working together in a common business
enterprise. There are few formal requirements for establishing a partnership and if the partners fail to
enter into a written partnership agreement, the default provisions of the state partnership laws will govern
the relationship of the partners. However, most partners choose to enter into a written agreement.

Advantages and Disadvantages of Forming as a General Partnership

The key advantage of organizing as a general partnership is the ease of formation and the flexibility in the
relationship between the partners. General partnerships require little, if any, paperwork for formation or
operation. General partnerships also allow for “pass-through” taxation, instead of the “double” taxation
that may be applied to corporations. Additionally, most general partnership interests will not be treated as
securities because all the partners contribute equally to the decision making processes and participate in
management of the business. General partnerships, however, have several key disadvantages. First, and
most important, each partner is individually liable for the partnership debts. This means that if the
partnership cannot pay its debts, the creditors can look to the individual partners to satisfy those debts.
Because of the lack of limited liability, general partnerships have fallen in popularity as a business entity
in recent years. Second, the preparation of a partnership agreement requires the assistance of legal counsel
and can be expensive, depending on the complexity of the partners’ relationships. Third, because of the
close personal relationships inherent in a general partnership, partnership interests cannot usually be
easily transferred or sold. Unless a partnership agreement so provides, it can be challenging to admit new
or substitute partners.
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As discussed above, in theory there are few, if any, formal requirements for forming general partnerships.
Similarly, there usually are few requirements for operation, but states usually establish some default rules
to govern if partners do not enter their own agreements. For example, in the absence of an agreement
otherwise, the default rules usually provide that partners have equal control over businesses and equal
share in profits and losses. Partnerships are “pass-through” entities, which means that profits and losses
pass through to individual partners. The partnership is not a separate taxpaying entity; rather, the partners
report profits and losses from the partnership on their individual tax returns.

A limited partnership is a business entity comprised of two or more partners who operate or manage a
business together. In every limited partnership, there are two types of partners: general partners and
limited partners. The general partner usually invests significantly less capital than the limited partner(s)
and has a significantly smaller ownership stake. Unlike general partnerships, limited partnerships have the
ability to limit both the liability risk and the business involvement of certain partners known as “limited
partners,” but the general partner has unlimited liability. This feature is particularly useful for attracting
“passive” investment partners who would like to participate in the profits of the business, but not
necessarily take on its risks or daily operations.

General partners manage the company’s day-to-day operations and are liable for the debts of the
partnership. Because they are responsible for any debts or lawsuits incurred by the partnership, general
partners often form limited liability entities, such as corporations or LLCs (both discussed below), to
protect themselves from liability.

Limited partners contribute capital to the partnership but do not (and generally cannot) participate in the
daily operations of the company. As an added benefit, they are also shielded from company debts and
other liabilities. Limited partnerships are a popular choice for individuals who lack the time or expertise
to run a business, but would like to share in the profits.

There are several advantages to the limited partnership entity. The limited partners have limited liability
and the limited partnership interests may be able to be sold easily without dissolving the limited
partnership as an entity. The option of being a limited partner can attract investors because the investors’
liability is limited. However, with certain exceptions, the limited partners have to refrain from dabbling in
management; if a limited partner becomes too involved in the partnership’s daily operations, the limited
partner’s status could be altered to that of a general partner, with the attendant loss of limited liability.

While limited partnerships are relatively easy to form, a limited partnership agreement is essential to
govern the relationships of the parties, especially the contribution of additional capital and the allocation
of profits and losses.
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The major disadvantages of the limited partnership are first, that the general partner of a partnership
assumes personal liability for the partnership’s obligations and debts, and second, the passive nature of
the limited partner’s involvement carries the likelihood that the limited partnership interest will be
deemed to be a security.

Most states impose more requirements for forming a limited partnership than for a general partnership,
such as filing a certificate of formation.

A limited liability company, usually called an LLC, is a separate and distinct legal entity. An LLC
provides the limited liability protection for its owners (known as members) with the pass-through benefits
and flexibility of a partnership. The members of an LLC are not personally liable for its debts and
liabilities, and also have the benefit of being taxed only once on their profits.

Because LLCs have only been around for about 30 years, smaller banks may be reluctant to extend credit
to LLCs. Further, with such a short history, many legal issues that arise in connection with the LLC
format have not been settled.

An LLC may be managed by either (1) the members or (2) one or more managers. If a limited liability
company is managed by the members, then the owners are directly responsible for running the company
(a “member-managed” LLC). A “manager” is a person elected by the members to manage the LLC. In
this context, a manager is similar to a director of a corporation. A manager can be, but is not required to
be, a member. If an LLC is managed by managers, then its members are not directly responsible for
running the company and the passive nature of a non-managing member’s involvement makes it likely
that the membership interest will be deemed to be a security.

LLC ownership can be expressed in two ways: (1) by percentage; and (2) by membership units, which are
similar to shares of stock in a corporation. In either case, ownership usually confers the right to vote and
always confers the right to share in profits.

The primary advantage of an LLC is that the members are not personally liable for the debts and liabilities
of the LLC. The LLC allows individuals to organize with limited liability with fewer restrictions and
fewer formalities that were necessary to form “S” or “C” corporations. Also, most limited liability
companies can use the cash method of accounting, which means income is not generally taxed until it is
received.
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An LLC can be taxed cither as a “pass-through” entity, like a partnership, or as a regular corporation. A
regular corporation pays a corporate tax on its net income (the first tax), and then the stockholders pay
income tax on dividends (the second tax) when the corporation distributes profits. With an LLC, the
profits “pass through” to the owners, who pay taxes at their individual tax rates. Also, the members can
deduct the business’s operating losses against the member’s regular income to the extent permitted by
law, which can be helpful if the project anticipates losses in the first few years.

A member may become liable for LLC debts if the member personally guarantees the debts, if personal
funds are intermingled with LLC funds, if the LLC has minimal insurance, or if the members do not
contribute enough money to the LLC when it is formed. In order to maintain the separate form of the LLC
and maintain the liability protection of its members, LLC owners must carefully maintain separate records
and keep personal affairs separate from the LLCs business. In particular, the LLCs money should never
be intermingled with personal money.

Although an LLC requires fewer formalities than a corporation, there is still more paperwork involved in
an LLC than a sole proprietorship or partnership. Formation paperwork (which can usually be found on
the state’s website) must be filed. An LLC agreement is essential to govern the relationships of the
members, the financial arrangements and regulation of the transfer of membership interests, or admission
of a new member. In the absence of an LLC agreement, the state’s LLC laws will be applied to the LLC.
In general, the name of an LLC must clearly indicate that is an LLC and end with the words “Limited
Liability Company,” “LLC,” “L.L.C.,” or “Ltd. Liability Co.”

A cooperative is a legal entity owned and democratically controlled by its members. Members often have
a close association with the enterprise as producers or consumers of its products or services, or as its
employees.

A consumers’ cooperative is a business owned by its customers. Employees can also generally become
members. Members vote on major decisions, and elect the board of directors from a candidate pool of
members.

Generally, cooperatives are organized as non-capital stock corporations under state-specific cooperative
laws. However, cooperatives may also be unincorporated associations or business corporations such as
limited liability companies or partnerships. Cooperatives often share earnings with the membership as
dividends, which are divided among the members according to the members’ participation in the
enterprise (such as patronage) instead of according to the value of their shares. However, regardless of the
amount of a member’s contribution to the co-op, each member has only one vote. For tax purposes, most
cooperatives are taxed as separate entities like corporations, though some are tax exempt.

248



The democratic nature of cooperatives might appeal to community shared solar project organizers, based
on compatible goals of creating a collaborative and accessible structure. But there are significant
limitations to cooperative structures that have made them an unpopular choice for renewable energy
projects. For example, the Clean Energy Collective started out as a cooperative and converted to an LLC.
Traditionally, members have little input into business operations and in certain states, members have to
personally benefit from the co-op’s products and services (example: REI). In those states, the co-op
structure is not designed to bring in outside investment from individuals that cannot partake of the co-op’s
products and services. However, in other states, outside investment is permitted and states are beginning
to recognize the value of the co-op structure in a community shared solar setting. The costs of the
documentation and filing requirements can be high.

Usually, cooperatives are formed by filing articles of incorporation with the state. It is important to create
a comprehensive set of bylaws to govern the members’ relationship and the duties and obligations of the
board of directors that will operate the business without significant input from the members. If the co-op
is to be operated as a nonprofit entity, the co-op will need to comply with the formalities for forming such
an entity.

While solar power production co-ops are popular in Europe, they are rare in the United States. One
explanation for this discrepancy may be in the differing regulatory regimes. In the U.S., in order to reduce
costs from state and federal securities compliance, co-op members receive limited compensation on
capital subscribed as a condition of membership. This makes the co-op model less attractive to investors
looking for a monetary return.

A corporation is a separate and distinct legal entity, meaning the corporation does business under its own
name. A corporation issues/sells voting common stock and (sometimes) preferred stock, which can be
voting or non-voting. The owners of the stock are called “stockholders” or “shareholders.”

A corporation is managed by a board of directors elected by the shareholders, which is responsible for
making major business decisions and overseeing the general affairs of the corporation. The directors
appoint officers, who run the day-to-day operations of the corporation. Each corporation must have at
least one director. In a small (“close”) corporation, the shareholders, the directors and the officers are
usually the same three or four people, but in a larger corporation, the shareholders are passive investors
and, other than electing directors, have little control over the business operations of the corporation. In
this case, the stock issued to passive shareholders can constitute a security.
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Directors, officers, and in some cases, the majority shareholders of a corporation owe “duties of loyalty
and care” to the corporation. Generally, this means the directors must act in good faith, with reasonable
care, and in the best interest of the corporation. Directors, officers and majority shareholders must not use
their positions to gain personally from transactions with corporations without complying with certain
legal formalities.

The primary advantage of a corporation is that sharecholders are not generally liable for corporate debts,
provided shareholders follow their particular states’ rules regarding formation of the corporate and
maintenance of the corporate identity. For example, a sharcholder may be liable for corporate debts if the
shareholder personally guarantees the debts, if personal funds are intermingled with corporate funds, or if
the corporation is undercapitalized (i.e., shareholders do not contribute enough money to the corporation
when it is formed). Other actions may affect the liability of the shareholders, so anyone considering this
business entity should consult a legal professional to ensure that all the proper formalities are followed.
The other major disadvantage is that shares in a corporation are deemed to be securities.

A corporation can elect to be taxed either as a “C corporation” or as an “S corporation.” A “C” (or
regular) corporation pays a corporate tax on its net income (the first tax), and then the stockholders pay
income tax on dividends (the second tax) when the corporation distributes profits. An “S” corporation is
like a pass-through entity, but there are limitations on the number of shareholders and who may be a
shareholder.

A corporation is required to hold annual meetings of shareholders to elect directors. In most jurisdictions,
meetings can be held in person or by electronic means that allow all persons to hear the proceedings. It is
important to maintain the corporation’s records scrupulously to prevent creditors making claims against
the shareholders. The corporation also must obtain a separate tax identification and separate bank account.

The name of a corporation must contain words that identify the company as a limited liability entity, such
as “Inc.,” “Ltd.,” or “Corporation.”

A nonprofit entity can be a corporation, or other form of business entity that is organized to meet specific
tax-exempt purposes. Common examples of nonprofits include: religious, charitable and political
organizations, credit unions, and membership clubs such as the Elk’s Club. To qualify for nonprofit
status, the entity must be formed to benefit (1) the public, (2) a specific group of individuals, or (3) the
membership of the nonprofit. If the nonprofit has members, it may be able to elect directors and approve a
sale or merger; however, many smaller nonprofits do not have members, due to the additional paperwork
and required formalities. Even without members, donors may participate as advisors, patrons, or
contributors, but do not have a vote in the nonprofit’s operations.
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Being a nonprofit does not mean the entity cannot make a profit. Nonprofits can sell goods or services for
money and can pay competitive salaries to officers and employees. The primary limitation is that any
profits generated by the nonprofit’s business operations cannot be distributed to members, but must be
retained by the nonprofit and used to further its purposes and run its business. Nonprofits are exempt from
income, sales, and property taxes and allow donors to deduct their donations from their taxes. Absent
misuse of the nonprofit’s resources, directors, officers, and members are not liable for the debts of the
nonprofit.

Although tax-exempt entities such as nonprofits are not usually eligible for tax credits, the entities may be
eligible for other grants or other sources of foundation funding that would not otherwise be available to a
for profit entity.

(Note: The discussion pertains to nonprofit entities that pursue solar projects as part of their core
missions. For a discussion of how an existing nonprofit may fund a solar project through donations,
see Section 2, Community Shared Solar Project Models: Nonprofit Model.)

The largest advantage of organizing as a nonprofit is that the entity is exempt from paying taxes on its
profits, provided the activities of the entity continue to meet the requirements for exemption. It is
important to note that simply forming a nonprofit does not automatically qualify the entity for federal and
state tax exemption—only an officially recognized nonprofit entity can apply for federal and state tax
exemption. This application is often referred to as the 501(c)(3) application, which is the IRS code section
most commonly applicable to nonprofits. In fact, there are more than 20 code sections for nonprofit
qualification. Another common one is 501(c)(7), which applies to social and recreational clubs.

Unless a nonprofit corporation files a 501(c)(3) application with the IRS, it will not be exempt from
paying federal income taxes. If the nonprofit’s purpose qualifies under 501(c)(3), then a legal professional
can help the nonprofit prepare the application. Each state also requires a tax exempt application; however,
most states accept the federal tax exempt application in place of the state’s tax exemption.

The process for forming the nonprofit can take several months. Generally, the IRS takes three to five
months to examine and approve the 501(c)(3) application.

Like any business entity, it is critical to maintain the separate corporate identity of the nonprofit. This
entails setting up a separate bank account, maintaining good corporate records, and holding regular board
meetings.
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SUMMARY TABLE OF BUSINESS TYPES

Entity Type

General
Partnerships

Limited
Partnerships

Limited
Liability
Companies

Cooperatives

“s”
Corporations
Limited
Liability

“C”

Corporation

Non- Profit
Entities

Liability

for Owners
Personal
liability
Personal
liability for
general
partners;
limited liability
for limited
partners

Limited liability

Limited Liability

Limited Liability

Limited Liability

Limited Liability

Taxation

Pass-through

Pass-through

Usually
pass-through

Separate
tax entity

Pass-through

Separate
tax entity

Separate
tax identity;
tax exempt
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Primary
Advantages

Ease of formation;
pass-through taxation

Pass-through taxation;
limited liability for
limited partners

Pass-through taxation;
fewer formalities to
maintain the LLC
structure than
corporations

Cooperative principles

Liability shield;

ease of investment;
ease of transfer of
shares in larger,
non-close corporations

Liability shield;

ease of investment;
ease of transfer of
shares in larger
non-close corporations

Tax-exempt;
tax deduction
for donors

Primary
Disadvantages

Personal liability
of partners

No liability shield
for general
partner

Relatively new
structure; may be
harder to get
financing

Inflexible
Structure

Limitations on
number and
identity of
members

Complexity;
double taxation

No return for
donors; business
purposes are
limited; no voting
rights for donors



Appendix B

Taking into account the various community shared renewables approaches that have been implemented,
the Interstate Renewable Energy Council (IREC) worked closely with The Vote Solar Initiative to
develop its Community Renewables Model Program Rules. IREC designed the Model Program Rules as a
starting point to assist stakeholders in developing programs that meet the diverse needs of the
communities. The Model Program Rules address issues such as renewable system size, interconnection,
eligibility for participation, allocation of the benefits flowing from participation, net metering of system
production, and other essential features of a community shared renewable energy program.

The first part of this process was the development of a Community Renewable Power Proposal (Proposal)
to generate stakeholder input on best practices in this emerging policy area. As part of the development of
the Proposal, IREC collaborated with a diverse set of stakeholders and reviewed current community
shared renewables efforts taking place at the municipal and state levels, including efforts in
Massachusetts, Colorado, California, Washington, and Utah.

Two key principles greatly influenced the development of the Proposal, and ultimately, the Model
Program Rules.

First, as a foundational matter, IREC believes that participants in a community shared renewables
program should have an experience that is as similar as possible to that of customers investing in on-site
renewable energy. The reason for this is simple: on-site programs in many states have been very
successful in motivating energy consumers to invest in renewable energy, so replicating the program
elements that spurred this motivation is logical and builds off of foundations already in place. In
particular, many customers appear to be highly motivated to zero out their monthly energy bill through
net metering. In addition, customers participating in existing programs have been shown to install more
energy efficiency measures than nonparticipants, because the customers are highly motivated to reduce
their energy bills. On-bill net metering for community shared renewables systems can maintain a
participating customer’s motivation to reduce his or her energy bill and adopt energy efficiency measures.

Second, community shared renewables should be additive to successful on-site renewable energy programs
and not undermine on-site renewable energy programs. Over the previous decades, renewable energy
companies have invested considerable resources in building their businesses. This private investment in time
and resources has helped expand markets for renewable energy in partnership with ratepayer-funded
incentive programs. For this reason, it makes little sense to undermine successful on-site programs, and the
businesses based upon these programs, when seeking to expand options for participation.
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IREC’s proposal generated significant feedback from utilities, industry participants, and other
stakeholders, which was used to develop the Model Program Rules. For example, the Model Program
Rules specify a renewable system size cap of 2 MW. This size cap was chosen because a 2-MW system
maintains economies of scale both in the installed cost of the system and in the participation/marketing
costs for a business engaged in developing community shared renewables systems, and still allows for
relatively low-cost interconnection on most utility distribution systems. Regarding another program
element, the minimum number of participants, IREC considered conflicting program impacts raised by
stakeholders. On one hand, if a program requires too many participants, gathering up the minimum
number of participants can make participation by smaller systems difficult. On the other hand, if a
program requires just one participant, then the “community” aspect of a community shared renewables
program is taken out of the picture. In considering these two concerns, IREC has chosen to require a
minimum of two participants in a community shared renewables system. This requirement will allow
duplex owners, small apartment buildings, and small commercial establishments to participate.

During discussions with stakeholders on the development of these Model Program Rules, five areas
emerged as deserving of special attention:

1. Method of allocating the benefits 4. Valuation of the energy produced by
of participation the community shared renewables
system

2. Program administration
5. Utility compensation for program

3. Financing options for community administration

shared renewables

IREC intends to continue to develop and refine its Model Program Rules. IREC anticipates issuing a
revised version sometime in 2012.

Allocating benefits to program participants is a critical element of developing a successful renewables
program. In considering the best method for allocating benefits to participating customers, IREC felt it
was important to avoid structuring a program as a wholesale program that could result in taxable income.
From an economic standpoint, it makes little sense for customers to invest in greening their energy supply
if benefits of doing so will be siphoned off in taxes. Therefore, IREC has chosen to avoid program
structures that allocate benefits in a manner that might raise these concerns, such as cutting a check for
the value of energy produced and instead choosing virtual net metering (VNM) to allocate the benefits of
participation onto a customer’s monthly electric bill. Additionally, many customers are motivated to
offset as much of their energy bills as possible. While the reasons underlying this motivation are complex,
most states’ existing net metering programs accommodate this desire by placing net metering credits on a
customer’s monthly bill. VNM maintains this direct relationship between customers’ investments in
renewable energy and a reduction in the customers’ utility bills. Last, consistent with the principles
outlined above, VNM provides a similarity in experience between customers installing on-site systems
and those customers who participate in a community shared renewables program.
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Program administration represents another critical area of program design. Existing community shared
renewables programs have fallen into two categories with regard to who has program administration
responsibilities: customer representatives (as in Vermont’s group billing program) or utilities. IREC
believes the best approach is to allow utilities to administer a community shared renewables program.
This framework allows an entity with significant experience in administering complex energy programs
to administer the details of a community shared renewables program, which may have many participants.
Use of a utility administrator also prevents concern about creditworthiness of a third-party customer
representative.

Renewable energy systems represent significant investments. Accordingly, an array of local, state, and
federal incentives have been developed to incentivize customer investment in them. To maximize the
availability of funding and to ensure available incentives are used as efficiently as possible, IREC’s
Model Program Rules support direct ownership, third-party ownership, and utility ownership of
community shared renewable systems. Allowing a multitude of ownership options will maximize the
availability of funding and ensure federal, state and local incentives are used to the fullest extent. Of
particular note, third-party ownership of a renewable energy system can be critical to tapping into funders
who are able to use all available federal tax credits. The efficient use of federal tax credits can result in a
reduction in the cost of renewable energy by almost 50 percent. Recognizing the important role third-
party ownership can play in increasing access to renewable energy, thirteen states have explicitly
authorized third-party ownership of on-site renewable energy systems. In addition, legislation enacting
community shared renewables programs in Colorado, Massachusetts, Delaware and Washington have
made clear that third-party owners of community shared renewable energy systems are not subject to
public utility regulation.

An important aspect of allowing utility ownership is a requirement that all system purchase costs,
operation and maintenance costs, necessary investment returns, and other costs related to a utility-owned
system must be recovered from participants enrolled in a utility program. This requirement is important to
maintaining a level playing field between utility offerings and offerings of other parties. It ensures that all
costs incurred by a utility to operate a community shared renewable system are recovered from program
participants (as in the case with other competitive providers) and not from non-participating ratepayers.

At the heart of a successful community shared renewables program is the experience participants have as
a result of their participation in a project. With industry input, the regulators must make a threshold
decision on whether the net metering credits generated by a project should be transferred to participants as
a 1:1 kWh offset on the customer’s utility bill or whether the kilowatt-hours should be given a monetary
value based on some other rate. This is important because it determines whether the value of a credit can
be administratively determined or whether the value will be different for each participant and be based on
the amount that a participant would otherwise pay per kWh of electricity provided by a utility.
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Under most states’ net metering programs, net metering credits generated by an on-site system are used to
directly offset killowatt-hours delivered by a utility when a customer-generator’s consumption exceeds
the energy supplied by a renewable energy system. Given that most customer-generation is simply used
on site without requiring that a customer’s billing meter spin backwards to earn net metering credits, this
framework makes intuitive sense. However, the vast majority of participants in community shared solar
projects will not have generation located behind a billing meter, so the link between excess production
and 1:1 kWh offsets is not as important. In addition, it can be more difficult to administer this
arrangement once a generation source is separated from the participants who would like to receive
electricity from that system. Providing kWh credits can be particularly difficult to track if a customer is
on a time-of-use rate structure because kWh production would have to be tracked within time periods and
applied to the customers’ bills within time periods.

Credits denominated in dollars and cents are often much easier for utilities to administer and often require
fewer billing software changes. Accordingly, for ease of administration by utilities, IREC chose to allow
kWh generated by a project to be given a monetary value that can be applied to participants’ bills. In
determining the appropriate monetary value to assign to kWh credits, three approaches are currently in
use for community shared solar projects: (1) valuing a kWh credit based on the retail rate in effect where
the project is located (MA does this); (2) valuing a credit based on a the retail rate in effect for the
participant (CA does this); or (3) valuing a credit based on some other approach, such as the wholesale
value of power production (Maine’s approach).

IREC chose the second approach for several reasons. First, valuing the kWh credit at the retail rate in
effect for the participant maintains the ability of the project to act as a price hedge against future utility
rate increases. Second, valuing the kWh credit at the participant’s retail rate maintains an outcome that is
as close as possible to the experience participants would have if they installed a solar energy system on-
site. Third, transforming the kWh credit into a monetary credit should simplify the calculations required
for customers that need to compensate a utility for the use of the distribution system. Finally,
transforming kWh credits into a monetary credit allows customers that face demand charges to have their
participation in solar generation recognized by valuing their kWh credits at a total aggregate retail rate.

One of the most complex issues with development of community shared renewables programs is setting
an appropriate compensation rate for utilities to administer programs. It should be relatively
noncontroversial that utilities should be allowed to recoup administrative fees. However, the propriety of
allowing a utility to recover costs for distribution service is a more controversial topic, and one on which
California and Massachusetts have taken different approaches.
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In Massachusetts, net metering credits created by a “neighborhood net-metered facility” do not contain
the distribution portion of a fully bundled retail rate. As a result, participants in a “neighborhood” facility
continue to pay distribution charges. However, participants do not pay transmission fees. Currently, the
Massachusetts approach seems reasonable because neighborhood net-metered facilities are limited to 2
MW and participating customers may be located anywhere within a distribution utility’s service territory.
Although participating systems will be located close to load with no use of the transmission system, a
utility would only need to be compensated for use of the distribution system.

Unlike Massachusetts, in California, net metering credits are valued at a fully bundled retail rate. This
outcome appears sensible because, unlike the Massachusetts’ program, California’s virtual net metering
program is available only to occupants of certain types of multi-tenant buildings. Thus, California
participants will be located within the same building on the same distribution circuit and, as a
consequence, use of the distribution system will be nonexistent or minimal.

IREC’s Model Program Rules take a nuanced approach to this issue by specifying that customers on the
same distribution circuit as the community shared solar project will have their killowatt-hour credits
valued at the full retail rate, while also allowing a stakeholder process to determine an appropriate level of
compensation for use of a utility’s distribution system once a number of factors have been taken into

account.

Photo from a Steep Roof, University Park, Maryland

257



These rules were created by the Interstate Renewable Energy Council and The Vote Solar Initiative to
serve as a guide for renewable energy stakeholders to consider when developing community shared
renewables policies to meet the needs of their states. The rules provide a framework for building a
community shared renewables program that is additive to successful on-site renewable energy programs
and uses solar, wind, hydro, biomass and other renewable energy sources to allow communities to
promote local job growth. These program rules are solely the recommendation of the Interstate
Renewable Energy Council and The Vote Solar Initiative and do not necessarily reflect the
recommendation of the authors, DOE, or NREL.

(a) “Biomass” means a power source that is comprised of, but not limited to, combustible residues or
gases from forest products manufacturing; waste, byproducts, or products from agricultural and orchard
crops; waste or co products from livestock and poultry operations; waste or byproducts from food
processing, urban wood waste, municipal liquid waste treatment operations, and landfill gas.*

(b) “Community Energy Generating Facility” means Renewable Energy Generation that is interconnected
at the distribution system level and that is located in or near a community served by an Electricity
Provider where the electricity generated by the facility is credited to the Subscribers to the facility. A
Community Energy Generating Facility may be located either as a stand-alone facility, called herein a
stand-alone Community Energy Generating Facility, or behind the meter of a participating Subscriber,
called herein a hosted Community Energy Generating Facility. A Community Energy Generating Facility
may be no larger than two megawatts (MW). A Community Energy Generating Facility must have at least
two Subscribers.

(¢) “Electricity Provider” means the jurisdictional entity that is required to offer Net Metering service to
Subscribers pursuant to [code section for applicable Net Metering rules].

(d) “Locational Benefits” mean the benefits accruing to the Electricity Provider due to the location of the
Community Energy Generating Facility on the distribution grid. Locational Benefits include such benefits
as avoided transmission and distribution system upgrades, reduced transmission and distribution level line
losses, and ancillary services.

(e) “Net Metering” means a methodology under which electric energy generated by or on behalf of a
Subscriber and delivered to the Electricity Provider’s local distribution facilities may be used to offset
electric energy provided by the Electricity Provider to the Subscriber during the applicable billing period.

22 The definition of Biomass may need to be adjusted to reflect state renewable portfolio standard definitions.
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(f) “Renewable Energy Credit” means a tradable instrument that includes all renewable and
environmental attributes associated with the production of electricity from a Community Energy
Generating Facility.

(g) “Renewable Energy Generation” means an electrical energy generation system that uses one or more
of the following fuels or energy sources: Biomass, solar energy, geothermal energy, wind energy, ocean
energy, hydroelectric power, or hydrogen produced from any of these resources.

(h) “Subscriber” means a retail customer of a utility who owns a Subscription and who has identified one
or more individual meters or accounts to which the Subscription shall be attributed. Such individual
meters or accounts shall be within the same Electricity Provider’s distribution service territory as the
Community Energy Generating Facility.

(1) “Subscriber Organization” means an organization whose sole purpose is to beneficially own and
operate a Community Energy Generating Facility for the Subscribers of the Community Energy
Generating Facility. A Subscriber Organization may be any for-profit or non-profit entity permitted by
[state] law. The Community Energy Generating Facility may also be built, owned, and operated by a third
party under contract with the Subscriber Organization.

(§) “Subscription” means an interest in a Community Energy Generating Facility. Each Subscription shall
be sized to represent at least one kilowatt of the Community Energy Generating Facility’s generating
capacity; provided, however, that the Subscription is sized to produce no more than 120% of the
Subscriber’s average annual electrical consumption. For Subscribers participating in meter aggregation,
120% of the Subscriber’s aggregate electrical consumption may be based on the individual meters or
accounts that the Subscriber wishes to aggregate pursuant to these rules. In sizing the Subscription, a
deduction for the amount of any existing renewable energy generation at the Subscriber’s premises or any
Subscriptions owned by the Subscriber in other Community Energy Generating Facilities shall be made.

(k) “Total Aggregate Retail Rate” means the total retail rate that would be charged to a Subscriber if all
electric rate components of the Subscriber’s electric bill, including any riders or other additional tariffs,
except for minimum monthly charges, such as meter reading fees or customer charges, were expressed as
per kilowatt-hour (kWh) charges.

(a) Subscriptions in a Community Energy Generating Facility may be transferred or assigned to a
Subscriber Organization or to any person or entity that qualifies to be a Subscriber under these rules.

(b) New Subscribers may be added at the beginning of each billing cycle. The owner of a Community
Energy Generating Facility or its designated agent shall inform the Electricity Provider of the following
information concerning the Subscribers to the Community Energy Generating Facility on no more than a
monthly basis: (1) a list of individual Subscribers by name, address, account number; (2) the proportional
interest of each Subscriber in the Community Energy Generating Facility; and (3) for Subscribers who
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participate in meter aggregation, the rank order for the additional meters or accounts to which Net
Metering credits are to be applied.

(c) A Subscriber may change the individual meters or accounts to which the Community Energy
Generating Facility’s electricity generation shall be attributed for that Subscriber no more than once
quarterly, so long as the individual meters or accounts are eligible to participate.

(d) An Electricity Provider may require that customers participating in a Community Energy Generating
Facility have their meters read on the same billing cycle.

(e) If the full electrical output of a stand-alone Community Energy Generating Facility or the excess
generation from a hosted Community Energy Generating Facility is not fully allocated to Subscribers, the
Electricity Provider shall purchase the unsubscribed energy at a kWh rate that reflects the full value of the
generation. Such rate shall include the avoided cost of the energy, including any Locational Benefits of
the Community Energy Generating Facility.

(f) If a Subscriber ceases to be a customer within the distribution service territory within which the
Community Energy Generating Facility is located, the Subscriber must transfer or assign their
Subscription back to their Subscriber Organization or to any person or entity that qualifies to be a
Subscriber under these rules.

(g) If the Subscriber ceases to be a customer of the Electricity Provider or switches Electricity Providers,
the Electricity Provider is not required to provide compensation to the Subscriber for any unused Net
Metering credits.

(h) A Community Energy Generating Facility shall be deemed to be located on the premises of each
Subscriber for the purpose of determining eligibility for state incentives.

(1) Neither the owners of, nor the Subscribers to, a Community Energy Generating Facility shall be
considered public utilities subject to regulation by the [responsible agency having regulatory oversight]
solely as a result of their interest in the Community Energy Generating Facility.

(j) Prices paid for Subscriptions in a Community Energy Generating Facility shall not be subject to
regulation by the [responsible agency having regulatory oversight].

(k) A Subscriber owns the Renewable Energy Credits (RECs) associated with the electricity allocated to
the Subscriber’s Subscription, unless such RECs were explicitly contracted for through a separate
transaction independent of any Net Metering or interconnection tariff or contract. For a Community
Energy Generating Facility located behind the meter of a participating Subscriber, the host Subscriber
owns the RECs associated with the electricity consumed on-site, unless the RECs were explicitly
contracted for through a separate transaction independent of any Net Metering or interconnection tariff
or contract.
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(1) The dispute resolution procedures available to parties in the Electricity Provider’s interconnection
tariff shall be available for the purposes of resolving disputes between an Electricity Provider and
Subscribers or their designated representative for disputes involving the Electricity Provider’s allocation
of Net Metering credits to the Subscriber’s electricity bill consistent with the allocations provided
pursuant to Rule IL.b. The Electricity Provider shall not be responsible for resolving disputes related to the
agreements between a Subscriber, the owner of a Community Energy Generating Facility, and/or a
Subscription Organization or any other party. This provision shall in no way limit any other rights the
Subscriber may have related to an Electricity Provider’s provision of electric service or other matters as
provided by, but not limited to, tariff, decision of [responsible regulatory body or agency], or statute.

(a) An Electricity Provider shall not limit the cumulative, aggregate generating capacity of Community
Energy Generating Facilities.”

(b) For a Community Energy Generating Facility, the total amount of electricity expressed in kWh
available for allocation to Subscribers, and the total amount of RECs generated by the Community Energy
Generating Facility and allocated to Subscribers, shall be determined by a production meter installed and
paid for by the owner(s) of the Community Energy Generating Facility. It shall be the Electricity
Provider’s responsibility to read the production meter.

(c) For a hosted Community Energy Generating Facility, the determination of the quantity of kWh credits
available to Subscribers of that facility for Net Metering, including the host Subscriber, shall be based on
any energy production of the Community Energy Generating Facility that exceeds the host Subscriber’s
instantaneous on-site consumption during the applicable billing period and the Subscribers’ Subscriptions
in that Community Energy Generating Facility.

(d) For a stand-alone Community Energy Generating Facility, the determination of the quantity of kWh
credits available to each Subscriber of that Community Energy Generating Facility for Net Metering shall
be based on the total exported generation of the Community Energy Generating Facility and each
Subscriber’s Subscription in that Community Energy Generating Facility.

 This program rule is based upon IREC’s Net Metering Model Rule (b)(2), which specifies that the cumulative, aggregate generating capacity
net metered by on-site renewable generation facilities shall not be arbitrarily limited. Some states cap the total amount of aggregate Renewable
Energy Generation that can be Net Metered for a particular Electricity Provider. Most commonly, aggregate enrollment caps are expressed as a
percentage of an Electricity Provider’s peak demand based on the aggregate of nameplate capacity of the generation systems (though it should
be noted that capacity calculations are not standardized in their methodology across or even within states). Such percentages can vary from as
low as 0.1% to as high as 20%. IREC believes aggregate caps arbitrarily and unnecessarily limit private investment in Renewable Energy
Generation and needlessly curtail the flow of benefits that are associated with customer-side Renewable Energy Generation. For states that place
an aggregate enrollment cap on net metered generation, that cap should be removed or expanded to ensure that community renewables programs
do not undermine successful on-site programs.
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(e) For Subscribers that host a Community Energy Generating Facility or where participating Subscribers
are located on the same distribution feeder as the Community Energy Generating Facility, the value of the
kWh credits for the host Subscriber and those Subscribers on the same distribution feeder shall be
calculated by multiplying the Subscriber’s share of the kWh electricity production from the Community
Energy Generating Facility by the retail rate for the Subscriber. For Subscribers on tariffs that contain
demand charges, the retail rate for the Subscriber shall be calculated as the Total Aggregate Retail Rate
for the Subscriber.

(f) For all other Subscribers to a Community Energy Generating Facility, value of the kWh credits
allocated to each Subscriber shall be calculated by multiplying the Subscriber’s share of the electricity
production from the Community Energy Generating Facility by the retail rate as charged to the
Subscriber, minus a reasonable charge as determined by the [responsible agency having regulatory
oversight] to cover the Electricity Provider’s costs of delivering the electricity generated by the
community electricity generating facility to the Subscriber’s premises after taking into account the
Locational Benefits and other benefits: provided by the Community Energy Generating Facility. The
[responsible agency having regulatory oversight] shall ensure that this charge does not reflect costs that
are already recovered by the Electricity Provider from the Subscriber through other charges. In no event,
shall the charge, if assessed, be greater than the Subscriber’s distribution service charge as determined on
a per kWh basis.

(g) The Electricity Provider shall carry over any excess kWh credits earned by a Subscriber and not used
in the current billing period to offset the Subscriber’s consumption in subsequent billing periods until all
credits are used. Any excess kWh credits shall not reduce any fixed monthly customer charges imposed
by the Electricity Provider.
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ABSTRACT

Shared solar, also called community solar, is an
increasingly popular business model for deploying
distributed solar technology. Shared solar projects allow
customers that do not have sufficient solar resource, that
rent their homes, or that are otherwise unable or unwilling
to install solar on their residences, to buy or lease a portion
of a shared solar system. The participant’s share of the
electricity generated is credited to their electricity bill, as if
the solar system were located at their home.

The shared solar model expands the availability of
distributed solar to a broader customer base, offers
economies of scale to project developers, and may reduce
the cost of incentive programs and address concerns of
cross-subsidization across utility ratepayers. Increasing
numbers of utilities, cities, and community groups across
the United States are hosting shared solar projects. In
some cases, however, policy or regulatory barriers present
challenges to program implementation.

This paper explores the ways in which the shared

solar business model interacts with existing policy and
regulations, including net metering, tax credits, and
securities regulation. It presents some of the barriers that
shared solar projects may face, and provides options for
creating a supportive policy environment.

BACKGROUND

Several business models have recently arisen that bring
community stakeholders together to deploy distributed
solar projects. These community solar models include
aggregated/group purchasing, crowd-funding, and shared
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solar projects. Aggregated or group purchasing refers

to multiple stakeholders coming together to purchase
individual solar systems in order to take advantage of
bulk pricing. Crowd funding solar projects (e.g., Mosaic)
allow investors to finance a solar project and benefit from
the return on their investment. In shared solar projects,’
participants buy or lease a portion of a large distributed
solar system and are able to use that solar generation
against their demand on their electricity bill, just as if they
had a solar system on their own rooftop.?

This paper focuses solely on shared solar projects. Shared
solar projects give customers who cannot or do not want
to install a PV system on their rooftop the opportunity to
benefit from a solar installation. Given that approximately
three-quarters of residential rooftops are not suitable

for solar systems, shared solar significantly expands the
distributed solar market.?

Banner photos (from left to right): Photo from iStock 13737597; by Dennis
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HOSTS OF COMMUNITY SHARED SOLAR

Utilities, businesses, local governments, and community
groups can host shared solar projects. The shared solar
systems may be located on public buildings, private

land, brownfield sites, or any location with suitable

solar resources. Various program designs and contract
terms can be used.* Program design elements include
ownership structure, product offering, length of contract,
eligibility rules, subscription pricing, and how bill credits
are calculated. Different program designs offer their own
benefits and balance of risks between stakeholders. For this
reason, program design elements should be consciously
decided upon, based on the particular situation.’

Drivers for public sector entities to offer shared solar
projects include meeting local sustainability goals and
supporting community members that face barriers to
participating in traditional rooftop solar.

Compared to other utility incentive types, shared
solar projects may result in fewer costs to non-

participating ratepayers. All of the program costs
may be covered by participating customers.

For utilities, the shared solar model may contribute to
customer engagement and satisfaction. Utilities in states
with renewable energy mandates may also be able to apply
the renewable energy credits from shared solar projects
toward their requirement. In addition, there is increasing
interest and research to understand how to locate solar
systems in order to provide distribution system benefits,
such as reducing congestion or providing ancillary
services.

Compared to other utility incentive types, shared solar
projects may result in fewer costs to non-participating
ratepayers, depending on the pricing structure used.® The
costs of traditional utility incentive programs are often
spread across all ratepayers. For shared solar, all of the
program costs may be covered through the customer
participation payment, or deducted from the participant bill
credits. The cost of electricity integration and delivery may
also be deducted from bill credits.

Colorado, Minnesota, and California have passed
requirements that certain regulated utilities develop shared
solar projects, and there is similar movement in other
states, including New York.”®? The state-level policies
include direction regarding various program elements,
such as customer eligibility and how bill credits will

be calculated.

One consideration is the potential impact of proposed
policy on the existing solar market and associated solar
developers. In addition, providing for ownership structures
that allow hosts to make use of tax credits or other
incentives should also be considered. The interplay of
shared solar and tax incentives is discussed more below.

PARTICIPANTS IN COMMUNITY SHARED
SOLAR

Shared solar projects can offer a variety of benefits to
participants, including increased electricity rate stability
and potential bill savings.'"” Homeowners with shaded
roofs or historic buildings, residents of multi-tenant
buildings, and those who rent apartments may be unable to
install rooftop solar systems, but can participate in shared
solar projects. Shared solar can also expand access for
lower-income energy customers, who are prevented from
having their own systems due to lack of credit. Decision
makers may choose to set aside portions of shared solar
projects for particular customer classes, or facilitate the
participation of customers that otherwise would not have
access to solar.

Colorado has supported the availability of shared solar for
low-income customers as part of the Community Solar
Garden Act. By regulation, eligible utilities must reserve
five percent of new shared solar projects for low-income
participants and waive the minimum level of participation
for these customers.!! By providing all customers, despite
their circumstances, the opportunity to participate in a
distributed solar project, shared solar can address some of
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the concern about cross-subsidization between customers
who can and cannot have rooftop solar.

In order to ensure that more customers can participate in
a shared solar project, maximum single subscriber levels
may be set to limit any one participant from holding

a majority of the interest in the project. Minimum or
maximum participant limits and limits to administration
fees may also be defined through state policy.

Jamie’s
Condo

Shared solar projects allow customers to buy or lease a portion
of a shared solar system. Photo by iStock, 28099878

INTERACTIONS WITH OTHER POLICIES
AND REGULATIONS

This section describes how existing state and federal policy
may impact the development of shared solar projects, and
provides policy options for decision makers who want to
support the shared solar business model.

Net Metering Policy

Net metering is a primary state-level policy that supports
the development of distributed solar systems for the
excess power they feed onto the electricity grid. Forty-four
states have net metering policies.'? Certain elements of
these policies that are relevant to shared solar projects are
discussed below.

Virtual Net Metering

A distinguishing characteristic of shared solar is that
the solar system is not at the same location as the load
of the project participants. Virtual net metering allows

participants in shared solar projects to subtract their
portion of the off-site generation from the load at their
own residences."

The ability to develop shared solar projects may be
inhibited or prohibited if state regulations do not allow
for virtual net metering. Some net metering policies do
not specify whether shared solar projects are eligible,

and some implicitly exclude them by specifying that
net-metered generation must serve on-site load. Some
states, including California, Delaware, Minnesota, Maine,
Massachusetts, New Hampshire, and Vermont have
specifically allowed for virtual net metering through
legislation.'

Net Metering Caps

Of the 44 states with net metering policies, 24 set a cap on
the total capacity eligible for net metering. In some cases,
there are separate caps for public and private facilities.
Making sure that policies clarify to which cap shared
solar projects apply provides more certainty to project
developers."

Although the majority of states with net metering caps are
currently substantially below their existing caps, five states
could reach their program limit in the 2015-2018 time
frame, if development predictions are correct and the caps
are not increased.'® In these states, there is a possibility that
net metering will not be available by the time a proposed
project is completed. This increased risk may significantly
slow or halt solar project development, as the net metering
limits are approached.’

To reduce this risk to the developer, Massachusetts

has developed a system of assurance for net metering
eligibility. The application process is a mandatory
requirement for mature projects, and provides a limited
time guarantee that the project will be eligible for

net metering once it is interconnected. This reduces
uncertainty for developers, informs investment decisions,
and creates more stability in the market as net metering
caps are approached.

Limits to Project Size or Participant Class

Most net metering rules include eligibility criteria that
define individual system capacity limits and eligible
customer classes. For example, residential customers
may be allowed to have net-metered systems up to
10kW, while commercial customers may be allowed
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to have larger systems. Rules that limit project size or
prohibit residential customers from obtaining credits from
commercial-scale projects can create significant barriers to
shared solar projects. One benefit of shared solar is that the
larger capacities offer economies of scale, which can make
the projects more economically attractive for residential
customers. It may be necessary to review and adjust state
net metering language in order to ensure that shared solar
projects can be efficiently designed and that all relevant
customers are eligible to obtain net metering from

the project.'®

Interconnection Policy

The time and effort required to obtain utility approval for
net metering and interconnection varies widely across

the states. Some states have implemented simplified
application processes for small-scale solar projects or

for projects that use certified equipment.'® Ensuring that
shared solar projects are not subject to unnecessarily
complex application processes or interconnection approval
timelines will help open the market to these projects and
reduce the risk that participants will become impatient and
drop out of the project during the development phase.

It may be necessary to review and adjust state net
metering language in order to ensure that shared

solar projects can be efficiently designed and that
all relevant customers are eligible to obtain net
metering from the project.’®

Federal Tax Credit

The federal government provides a 30% residential
investment tax credit for qualifying solar projects through
Section 25D of the Internal Revenue Code (IRC).? In
order to be eligible for the credit, the solar system must
“generate electricity for use in a dwelling ... used as a
residence by the taxpayer.” This language led some to
believe that the tax credit was not available to shared solar
projects or their participants since the solar system in these
cases is not located at the taxpayer residence. However,

in 2013, the IRS issued a clarification (Notice 2013-70),
stating that shared solar projects that satisfy all other
requirements in the IRC do, in fact, qualify for the

tax credit.!

If a shared solar project offers participants actual
ownership of the solar panels (rather than offering the

Photo by Dennis Schroeder, NREL 26962

output of the system), the participant claims the tax credits
in proportion to their percentage of the system. Under
models in which participants lease panels or have a power
purchase agreement for the generation output, the host or
developer of the solar project claims the tax credits and the
economic benefit is passed through to individuals in the
cost of participation.

State regulators have a role to play in assuring that hosts,
developers or participants in shared solar projects can
obtain these federal tax credits. The IRC requires that solar
systems have manufacturer certification. The criteria for
this certification are defined at the state level. Defining and
supporting the manufacturer certification process at the
state level provides important backing for shared

solar projects.

State Incentives

If a state tax credit, rebate, or other incentive is provided
for solar generation projects, clarification may be
necessary to ensure that shared solar projects are eligible to
receive the benefits. Doing so ensures a level playing field
for all customers, whether or not they are able to install
solar on their own property.

The way in which state incentives are distributed can
potentially impact the economic viability of shared solar
projects. Depending on their design, state-level incentives
may or may not be considered taxable income under
federal and state tax laws. Some states have designed
incentives to avoid the tax issue by avoiding the issuance
of government payments directly to residential solar
customers.” State guidance may be necessary to clarify
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whether state-level incentives are considered taxable
income under state code and the relevance to shared
solar projects.

Renewable Energy Credits/Certificates (REC)

In states that have strong REC markets, the generation
of RECs by shared solar projects can contribute to the
economic viability of the project. The RECs can be
handled in a variety of ways, with different benefits for
hosts and participants. Some considerations are whether
the host or the participant retains the RECs generated
by the project, and whether or not the RECs are retired.
Individual customers may not understand how to cash in
RECs, preferring that the host pass through the value of
the RECs in the participation cost.

State guidance may be necessary to clarify
whether state-level incentives are considered

taxable income under state code and the relevance
to shared solar projects.

Securities Compliance

Caution must be taken in the design of shared solar
projects in order to avoid structures that make the project
subject to securities regulation under the Securities
Exchange Commission (SEC). Potential shared solar hosts
can submit a request to the SEC describing the business
model being used and presenting a technical and legal
analysis of why the host believes the business model is
not a security. In the past, the SEC has issued a No-Action
Letter to one developer,? but since there are a variety of
business models for shared solar projects, the issuance may
not be applicable to other projects.

Preparing a No-Action Letter Request is a significant cost
and time burden on project developers. Projects initiated
by community groups, for example, may not have the
resources to overcome this barrier. Work is underway,
sponsored by the Department of Energy’s SunShot
Initiative, to bring clarity to the securities issue for shared
solar projects at the federal level. However, the Securities
Exchange Act of 1934 preserves much of the states’
actions with regards to securities.* For this reason, state
regulators will need to provide similar clarity at the

state level.

Winthrop Community Solar Project. Photo by Ellen Lamiman,

Energy Solutions

CONCLUSIONS

Community shared solar provides increased public access
to solar technology and helps expand the distributed solar
market. The shared solar model may offer economies of
scale, reduce the cost of solar incentive programs, and
address some of the concerns of cross-subsidization among
utility ratepayers. State-level policymakers and regulators
wanting to support shared solar projects may need to
revise state policy and regulation to remove barriers that
are specific to this business model. These include issues
related to net metering and interconnection policy, and
the ability of project hosts and participants to benefit from
federal or state incentives. Decision makers may also
consider the option of requiring regulated utilities to offer
shared solar projects to customers or otherwise including
shared solar within renewable energy mandates.

Community shared solar provides increased public

access to solar technology and helps expand the
distributed solar market.
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10-year, $5.3 hillion Through the CEF, NYSERDA will focus its efforts in four program portfolios.
GEF will support
clean energy market
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and innovation.

Market Development activities to stimulate consumer markets
to seek clean energy alternatives and foster clean energy supply chains to
meet that growing customer demand.

Innovation and Research activities to accelerate the pace
of innovation; move to a cleaner, more efficient, more distributed energy
system; and drive cleantech business growth.

NY-SU I to increase the scale of the solar electric industry across
New York State by stimulating the marketplace, reducing soft costs, and
simplifying permitting, so that costs associated with installing solar electric
systems for residents and businesses are reduced.

NY Green Bankito leverage the private sector to expand the
availability of capital and increase confidence in the lending industry for
clean energy.
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THE CEF AIMS TO

- Encourage private investment and achieve scale for clean energy.

- Focus on innovative solutions that remove barriers, solve customer needs,
and provide value.

- Shift NYSERDA's strategies toward engaging market forces, and its capital through
investments that lower soft costs and make clean energy more affordable.

« Measure and manage performance and use a test, measure, and adjust
evaluation method to continuously improve.

- Continue to be a catalyst for advancing energy innovation and technology,
transforming New York’s economy and empowering consumers to make informed
energy choices.

WE WILL GET THERE WITH
- Strategies to reduce soft costs and make clean energy more investable.

- Pilots, demonstration projects, community engagement, partnership
development, and training to support the rollout of the CEF across
all sectors.

- Technical assistance and quality assurance to bring expertise and trust
to the market.

- Bridge incentives to help scale up clean energy in the State, moving toward
self-sustaining markets; and the continued strong clean energy infrastructure
to ensure a smooth transition as new strategies are introduced.

- Collaboration with utilities to foster economy-wide market transition to
collectively address critical barriers to energy efficiency and clean energy.

- Customer experience redesigned to provide better service to NYSERDA's
industry and community partners.

A CRITICAL COMPONENT OF NEW YORK’S REV STRATEGY

Reforming the Energy Vision (REV) is New York’s
strategy to develop a clean, resilient, and
affordable energy system for all New Yorkers.
This comprehensive effort will set New York on

a realistic path to achieving its long-term environmental

and economic development goals, including an

80% reduction by 2050 in greenhouse gas emissions
over 1990. Other components of REV include
groundbreaking regulatory reform and leading

by example through public investment in energy
efficiency and renewable energy.

nyserda.ny.gov/GEF
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CLEAN

ENERGY
FUND
TIMELINE

2014

May8

Order Commencing Proceeding
(CEF Order) by the New York State
Public Service Commission

June-July
NYSERDA sponsors six
stakeholder roundtables

September 23
NYSERDA submits CEF Proposal

November 18
NYSERDA submits
Reallocation Supplement

2015

January 14
Clean Energy Fund Forum

June 25

NYSERDA submits Clean Energy
Fund Information Supplement and
comment period opens

August 14
Comment period closes

August 28
Reply comment period closes

NEWYORK [ NYSERDA

STATE OF
OPPORTUNITY.



Community Distributed Generation
Overview for Project Developers

Community Distributed Generation
(Community DG), also known as
Shared Renewables, allows customers
who cannot site solar, small wind, or
other DG on their own property to
participate directly in off-site projects
through net metering. This document
provides an overview of Community
DG rules, roles, and responsibilities,
as well as information about NY-Sun
support and other resources. Project
developers should always refer to the
operating procedures of the relevant
utility and the NY-Sun Program Manual
when planning a project.

Phase | of Community DG began on

October 19, 2015. Community DG

projects may interconnect at this

time if they:

- are located in the new Community
DG Opportunity Zones designated
by the utilities; OR

« include low-income residential
customers, defined as a customer
participating in a State or utility
energy assistance program, as at
least 20% of the project membership.

Community DG projects may
interconnect statewide beginning

May 1, 2016. Preliminary interconnection
applications may be filed at any time.

NY-SUN.NY.GOV
1-866-NYSERDA
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Excess Output J

Membership Information

Credits

Community DG Sponsors and Members

« Each project must have a sponsor, who owns or operates the project,
organizes the membership, and interfaces with the utility. The sponsor
may be the project developer, a private company, or other entity.

« The sponsor provides the utility with a list of members and their percent
allocation of the project’s net metering credits prior to interconnection
and may update that list on a monthly basis.

« Any utility customer may be a member of a project in the same utility
and NYISO zone.

« Each project must have a least 10 members, and each member must be
allocated at least 1,000kWh per year (not to exceed their historic average
annual consumption). No more than 40% of the Community DG host’s
excess generation may serve members with an average monthly peak
demand of 25kW or greater.

« The terms of membership, including payment structure and provisions
for exiting membership, are set by the agreeme