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Another highlight of the day 
was the announcement of our two 
Section-sponsored scholarships. The 
Lorraine Power Tharp Scholarship 
was awarded to David Ullman, a 
Columbia University School of Law 
student. The Mel Mitzner Scholarship 
was awarded to Nicholas Zapp, a 
student at Albany Law School. Con-
gratulations to them both.

I have not focused in prior 
columns on the importance and the 
role of our District Representatives. 
There are District Representatives 
serving on our Executive Committee 
representing each of the State judicial 
districts. These individuals are listed 
in the back of this journal.

This group exists to serve as 
liaisons between the Executive Com-
mittee and members in the various 
districts. Many of these representa-
tives arrange events in their districts 
or together with adjoining districts to 
try to let our members know what we 
are doing as a Section.

Equally important, the repre-
sentatives serve as spokespeople for 
you, those who practice real estate 
law throughout the state. Please join 
in the Section-sponsored events in 
your area and take advantage of your 
District Representative’s ability to 
bring to our attention your concerns 
and interests. We try to address issues 
which affect you and to provide CLEs 
which you would fi nd useful. We 
need to hear from you.

Finally, let me once again encour-
age all of you to attend the annual 
summer meeting which will be held 
July 14 to 17, 2016 at the Boston Mar-
riott Long Wharf Hotel on the water-
front in Boston. Trish Watkins, our 
second Vice-Chair and summer pro-
gram chair, promises an enlightening 
CLE program and a great venue for 
all of you and your families. I hope to 
see you there.

Best to all,
Leon T. Saw yko

James Burnham and Lance Hall 
through a discussion of valuation, 
accounting, insurance and fi nance for 
lawyers. The explanations and prac-
tice tips presented were invaluable 
for any active real estate practitioner.

In addition to these major pre-
sentations, a number of our standing 
committees held their own meetings. 
Four of the committees, the Real 
Estate Financing and the Real Estate 
Workouts and Bankruptcy commit-
tees jointly, the Condominiums and 
Cooperatives Committee and the 
Committee on Not-for-Profi t Entities 
and Concerns held separate pro-
grams, each providing CLE credit for 
our members.

I am reiterating events at the an-
nual meeting to highlight the great 
opportunity provided for members to 
continue their growth in the practice 
and the ability to meet and learn 
from others practicing throughout the 
state. Your membership in the Section 
can only be enhanced by actively par-
ticipating in committee activities and, 
when possible, attending the annual 
and summer meetings for valuable 
CLE presentations.

I would be remiss if I did not also 
mention the outstanding presentation 
at the luncheon by John Miller, NYC 
Deputy Commissioner for Intel-
ligence and Counterterrorism, who 
presented an intriguing picture of the 
investigation and prevention of po-
tential terrorism threats. This presen-
tation was sobering yet encouraging 
regarding the efforts of the New York 
City Police Department in conjunc-
tion with State and Federal agencies.

Of course, the highlight of the 
luncheon was the presentation of the 
real estate Professionalism Award to 
Andrew Herz, a well-known Manhat-
tan real estate lawyer who has been 
very active on the lecture circuit, 
and with community activities and 
Section-sponsored events. Congratu-
lations again, Andy.

I write 
this column 
shortly after 
the very suc-
cessful Section 
meeting held 
at the NYSBA 
annual meet-
ing in January. 
Once again, 
our CLE 

program and luncheon were well at-
tended and provided the participants 
with valuable CLE credit and much 
food for thought. Thanks to Mindy 
Stern for a well-planned and present-
ed program.

The fi rst order of business at the 
meeting was the report of the Nomi-
nating Committee which designated 
Gerard G. Antetomaso, a Rochester 
attorney, as the next Secretary of the 
Section. He will progress through the 
offi cer positions, becoming chair of 
the Section in June, 2019. The report 
was accepted unanimously and en-
thusiastically. Congratulations, Jerry.

The annual meeting always 
provides evidence for me of the 
valuable services our Section makes 
available for its members. The CLE 
program consisted of a presentation 
on crowdfunding in the real estate 
context. While a topic not familiar to 
many of those attending, the present-
ers, Markley Roderick, David Behin, 
Mark Mascia and William Skelley, 
opened many of our minds to the 
opportunities presented in this arena. 
For me, it added to my knowledge 
about what we can expect as we 
continue to explore alternate methods 
of fi nancing in the twenty-fi rst 
century. These are developments we 
cannot ignore.

The second half of the program 
redirected our focus from developing 
trends to some of the basic concepts 
we deal with in our day-to-day prac-
tices. Joshua Stein led a knowledge-
able panel consisting of Craig Barnett, 

Message from the Chair
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1.9 The tax lot number of the Unit as set forth in the 
Condominium declaration (the “Declaration”) is:

1.10 The real estate taxes for the Unit for the fi scal 
year of are $__________. The amount of real es-
tate taxes is provided for information only and is 
not a representation of Seller;

1.11 Seller agrees to sell and Purchaser agrees to pur-
chase the Unit and the Unit’s percentage interest 
in the Common Elements in accordance with the 
terms and provisions of this Contract;

1.12 The sale includes all of Seller’s right, title and in-
terest in and to the following personal property 
(“Personal Property”) to the extent existing in the 
Unit on the date hereof (strike out inapplicable 
items): the refrigerators, freezers, ranges, ovens, 
built-in microwave ovens, dishwashers, garbage 
disposal units, washing machines, clothes dry-
ers, cabinets and counters, lighting and plumb-
ing fi xtures, chandeliers, central air conditioning 
and/or window or sleeve units, venetian blinds, 
shades, screens, storm windows and other win-
dow treatments, wall-to-wall carpeting, plumb-
ing and heating fi xtures, switch plates, door 
hardware, mirrors, built-in bookshelves and 
articles of property and fi xtures attached to or 
appurtenant to the Unit, not excluded in ¶1.13, 
all of which included property and fi xtures are 
represented to be owned by Seller, free and clear 
of all liens and encumbrances other than those 
encumbrances (“Permitted Exceptions”) set forth 
on Schedule A and made a part hereof; and

1.13 Specifi cally excluded from this sale are furniture 
and furnishings and all other personal property 
unless specifi cally included in ¶1.12 and:

1. Certain Defi nitions and Information

1.1 The “Parties” (each a “Party”) are:

1.1.1 “Seller”: 

Prior names used by Seller: 

Address: 

1.1.2 “Purchaser”: 

Prior names used by Purchaser: 

Address: 

(For security, social security numbers are not included on 
this form but shall be provided to the attorneys for the Parties 
upon request.)

1.2 “Attorneys” (each an “Attorney”) are (name, ad-
dress telephone and email):

1.2.1 “Seller’s Attorney”:

1.2.2 “Purchaser’s Attorney”:

1.3 “Escrowee” is the [Seller’s] [Purchaser’s] At-
torney [or Title Company] (as defi ned in ¶3.1.2 
below):

1.4 The “Managing Agent” is (name, address tele-
phone and email):

1.5 The real estate “Broker(s)” (see ¶18) is/are 
(company name, address and individual name):

1.6 The name of the “Condominium” is: 

1.7 The unit number is: ___________ (the “Unit”) lo-
cated at: ____________________ (the “Building”);

1.8 The Unit’s percentage of the undivided interest 
in the Condominium common elements (“Com-
mon Elements”) is:

 Contract of Sale—Condominium Unit
Note: This form is intended to deal with matters common to most transactions involving the sale of a condominium 
unit. Provisions should be added, altered or deleted to suit the circumstances of a particular transaction. No represen-
tation is made that this form of contract complies with Section 5-702 of the General Obligations Law (“Plain Lan-
guage Law”).

In the event of any alteration to this form which is not clearly indicated as such, the provisions of the original unal-
tered form as approved by the Cooperative & Condominium Law Committee of the Association of the Bar of the City 
of New York and the Committee of Condominiums & Cooperatives of the Real Property Law Section of the New York 
State Bar Association shall be deemed controlling, regardless of such change.

CONSULT YOUR LAWYER BEFORE SIGNING THIS AGREEMENT

This Contract (the “Contract”) for the sale of the Unit as defi ned below is made as of ____________________ between 
“Seller” and “Purchaser” identifi ed below.
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so imposed, the Flip Tax shall be paid by [Seller] 
[Purchaser];

1.21 Financing Options (Delete two of the following 
¶¶[1.21.1] [1.21.2] [1.21.3]):

1.21.1 Purchaser may apply for fi nancing in connection 
with this sale and Purchaser’s obligation to pur-
chase under this Contract is contingent upon is-
suance of a Loan Commitment Letter (as defi ned 
in ¶19.1.2 below) by the Loan Commitment Date 
(as defi ned in ¶1.22 below);

1.21.2 Purchaser may apply for fi nancing in connection 
with this sale but Purchaser’s obligation to pur-
chase under this Contract is not contingent upon 
issuance of a Loan Commitment Letter;

1.21.3 Purchaser shall not apply for fi nancing in con-
nection with this sale;

1.22 If ¶1.21.1 or 1.21.2 applies, the “Financing 
Terms” for ¶19 are: A loan of $_____________ 
secured by a mortgage for a term of at least 
______ years or such lesser amount or shorter 
term as applied for or as acceptable to Purchas-
er; and the “Loan Commitment Date” for ¶19 
is __________ calendar days after the Delivery 
Date (as defi ned in ¶1.23 below);

1.23 The “Delivery Date” of this Contract is the date 
on which a fully executed counterpart of this 
Contract is deemed given to and received by 
Purchaser or Purchaser’s Attorney;

1.24 The Contract Deposit shall be held in a segre-
gated (not commingled with Escrowee’s busi-
ness accounts) [IOLA] [non-IOLA] escrow ac-
count. If the account is a non-IOLA account then 
interest shall be paid to the Party entitled to the 
Contract Deposit. Interest shall be payable to the 
party entitled to the Contract Deposit, except as 
otherwise required by law. The Party receiving 
the interest shall pay any income taxes thereon. 
A W-9 or W-8 form shall be submitted, as appro-
priate. The escrow account shall be at:

Address:

(“Depository”) (See ¶13)

1.25 All “Proposed Occupants” of the Unit are:

1.25.1 Persons and relationship to Purchaser:

1.25.2 Pets:

2. Representations, Warranties and Covenants: 
Seller represents, warrants and covenants that:

2.1 Seller is the sole owner of the Unit and the 
Personal Property together with the Included 

1.14 The sale [does] [does not] include Seller’s in-
terest in [Storage] [Servant’s Room] [Parking 
Space] No. ___ (“Included Interests”) (a Rider is 
required if any of the Included Interests is/are 
(a) separate and distinct Condominium Unit(s) 
or subject to a transferrable license agreement);

1.15 The “Closing” is the delivery of the Closing 
Documents referred to in ¶3 and the payment of 
the Balance referred to in ¶1.17.2;

1.16 The date on which Closing is scheduled is 
__________ (“Scheduled Closing Date”) at ___M. 
at the offi ces of [Seller’s]/[Purchaser’s] Attorney 
or at the offi ce of Purchaser’s lending institu-
tion or its counsel, provided, however, that such 
offi ce is located in either the City or County in 
which either (a) Seller’s Attorney maintains an 
offi ce or (b) the Unit is located;

1.17 The “Purchase Price” is: $______________ pay-
able as follows:

1.17.1 The “Contract Deposit” is: $_______________ 
payable on the signing of this Contract by good 
check subject to collection, the receipt of which 
is hereby acknowledged, payable to the order of 
Escrowee and held in escrow pursuant to ¶13;

1.17.2 The “Balance” of the Purchase Price due at Clos-
ing is: $____________ payable by certifi ed check 
of Purchaser or offi cial bank check (except as 
otherwise agreed to in writing by the Parties) 
to the order of Seller (or as Seller otherwise 
directs);

1.17.3 All checks in payment of the Purchase Price 
shall represent United States currency and be 
drawn on or issued by a bank or trust company 
either chartered in or having a branch and doing 
business in New York State;

1.17.4 All checks for closing adjustments aggregating 
in excess of $2,500.00 shall be certifi ed checks 
of Purchaser or offi cial bank checks payable to 
Seller or as Seller otherwise directs.

1.18 The monthly common charges (excluding sepa-
rately billed utility charges) are $__________ 
(See ¶2.2) (the “Common Charges”);

1.19 The assessment, if any, payable to the Con-
dominium, at the date of this Contract is 
$__________ (the “Assessment”), payable as 
follows:

1.20 The Condominium’s fl ip tax or transfer fee 
(apart from the Managing Agent, Condominium 
or closing attorney fee), if any (the “Flip Tax”) 
shall be paid by the Party upon whom the Flip 
Tax is imposed by the Condominium, or, if not 



NYSBA  N.Y. Real Property Law Journal  |  Spring 2016  |  Vol. 44  |  No. 2 7    

2.7 Seller has made no material alterations to the 
Unit, except as enumerated in Schedule A-1;

2.8 Seller has never signed an alteration agreement 
with the Managing Agent or Board, except as 
enumerated in Schedule A-2. Seller has no actual 
knowledge of any material alteration by a prior 
owner affecting the Unit or alteration agreement 
affecting the Unit signed by a prior owner of the 
Unit, except as enumerated in Schedule A-3;

2.9 To the best of Seller’s knowledge, there have 
been no leaks into or emanating from the Unit 
during the twenty-four (24) months prior to the 
date of this Contract, and the Unit shall be deliv-
ered free from leaks which are the responsibility 
of Seller to repair at the time of Closing;

2.10 During the twenty-four (24) months prior to the 
date of this Contract, neither Seller nor to Sell-
er’s knowledge any occupants of the Unit have/
has made any written complaints to the Board, 
Managing Agent or any other unit owner re-
garding the Unit, the Building or any other unit 
owner, except as set forth in Schedule A-4;

2.11 Seller has received no written notice that the use 
and/or occupancy of the Unit is in violation of 
the Declaration, the Condominium’s by-laws 
(the “By-Laws”) or house rules (the “House 
Rules”), or any applicable provision of law;

2.12 Seller has no knowledge of the presence of bed-
bugs in the Unit or an adjacent or contiguous 
unit in the Building within the past twenty-four 
(24) months;

2.13 At Closing, Seller shall have suffi cient funds, 
either from the proceeds of the sale of the Unit 
or otherwise, to pay all existing liens, judgments, 
mortgages and other encumbrances;

2.14 Seller has made no insurance claims with respect 
to the Unit within the past twenty-four (24) 
months.

2.15 Seller covenants that its representations and 
covenants contained in this ¶2 shall be true and 
complete at Closing and shall survive Closing, 
but any action based thereon must be instituted 
within twelve (12) months after Closing.

3. Closing Documents: At Closing, the Parties 
shall deliver the following (collectively hereinaf-
ter referred to as the “Closing Documents”):

3.1 At Closing, Seller shall deliver the following:

3.1.1 Bargain and sale deed with __________ covenant 
against grantor’s acts (“Deed”), complying 
with RPL §339-o and containing the covenant 

Interests and Seller has the full right, power and 
authority to sell, convey and transfer the same. 
If Seller is a corporation, partnership, limited 
liability company, trust or other entity, the Sale 
has been duly authorized by such entity and the 
person signing this Contract is fully authorized 
by the entity to do so, and Seller shall deliver 
evidence of the same at Closing;

2.2 The Common Charges (excluding separately 
billed utility charges) for the Unit on the date 
hereof are as stated above. If the Common 
Charges as of the date of this Contract have been 
understated in this Contract, Seller shall give to 
Purchaser at Closing a lump sum credit equal 
to twelve times the amount of such understate-
ment as Purchaser’s sole and exclusive remedy 
for such understatement (Example: an under-
statement of $50.00 per month generates Pur-
chaser a one-time credit of $600.00). Seller has 
not received any written notice of any intended 
assessment or increase in Common Charges not 
refl ected above. Purchaser acknowledges that it 
will not have the right to cancel this Contract in 
the event of the imposition of any assessment 
or increase in Common Charges after the date 
hereof of which Seller has not heretofore re-
ceived written notice. Seller also represents that 
Seller has no actual knowledge of an increase in 
Common Charges or an assessment which has 
been adopted by the Condominium board of 
managers (the “Board”);

2.3 Seller is not a “sponsor” or a nominee of a 
“sponsor,” or a successor sponsor or nominee or 
designee of sponsor, under any plan of condo-
minium organization affecting the Unit;

2.4 At the time of Closing, all refrigerators, freez-
ers, ranges, dishwashers, washing machines, 
clothes dryers, air conditioning equipment and 
other appliances, fi xtures and equipment in-
cluded in this sale, and all plumbing, heating 
and electrical systems will be in working order, 
to the extent maintenance and repair of same 
is the responsibility of Seller (as opposed to the 
Condominium);

2.5 If a copy is attached to this Contract, the copy of 
the certifi cate of occupancy covering the Unit is 
a true and correct copy. However, any certifi cate 
of occupancy is provided for information only, 
and the contents thereof do not constitute a rep-
resentation of Seller;

2.6 Seller is not a “foreign person” as defi ned in 
¶14. (If applicable, delete and provide for com-
pliance with Code Withholding Section, as de-
fi ned in ¶14);
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3.1.6 Such affi davits and/or other evidence as the Ti-
tle Company shall reasonably require in order to 
omit from its title insurance policy all exceptions 
for judgments, bankruptcies or other returns 
against Seller and persons or entities whose 
names are the same as or are similar to Seller’s 
name;

3.1.7 New York City Real Property Transfer Tax Re-
turn, if applicable, and New York State Real 
Estate Transfer Tax Return (including Real Prop-
erty Transfer Report/Equalization Return, as 
appropriate), and if required by the Tax Law an 
IT-2663 form, prepared and duly executed by 
Seller in proper form for submission;

3.1.8 Checks as may be acceptable to the Title Com-
pany in payment of all applicable real property 
transfer taxes due in connection with the sale, 
including any tax due in connection with the 
fi ling of an IT-2663 form, if applicable, except 
a transfer tax (such as the so-called New York 
State “Mansion Tax”) which by law is primarily 
imposed on the purchaser (“Purchaser Transfer 
Tax”). In lieu of delivery of such checks, Seller 
shall have the right, upon reasonable prior no-
tice to Purchaser, to cause Purchaser to deliver 
said checks at Closing and to credit the amount 
thereof against the balance of the Purchase Price;

3.1.9 Certifi cation pursuant to ¶14 below that Seller is 
not a foreign person or a withholding certifi cate 
from the Internal Revenue Service. (If inappli-
cable, delete and provide for compliance with 
the Internal Revenue Code sections described in 
¶14);

3.1.10 Affi davit that an operable single station smoke 
detecting alarm device and an operable car-
bon monoxide detector are installed pursuant 
to New York Executive Law §378(5), and, if 
the Building and the Unit are located within 
New York City, an affi davit that a single sta-
tion carbon monoxide detecting alarm device is 
installed pursuant to N.Y.C. Admin. Code §§28-
312.1 and 28-312.2 and NYCRR tit. 19, §1220.1;

3.1.11 Any alteration agreement enumerated in Sched-
ule A-2 or A-3;

3.1.12 Any assignment necessary or appropriate to 
transfer any Included Interest; and

3.1.13 Any currently effective written warranties and/
or operating manuals in Seller’s possession for 
any items of Personal Property that are included 
in the subject sale;

3.2 At Closing, Purchaser shall deliver the 
following:

required by Lien Law §13(5), conveying to 
Purchaser title to the Unit, together with its 
undivided interest in the Common Elements ap-
purtenant thereto (which shall be deemed to in-
clude Seller’s rights and obligations with respect 
to any limited Common Elements attributable 
to or used in connection with the Unit), free and 
clear of all liens and encumbrances other than 
Permitted Exceptions. The Deed shall be execut-
ed and acknowledged by Seller and, if requested 
or required by the Condominium, executed and 
acknowledged by Purchaser, in proper statutory 
form for recording;

3.1.2 Provided Seller is a legal entity, and not just 
one or more natural persons, Seller shall de-
liver such resolutions and/or affi davits or other 
evidence as may be reasonably acceptable to 
Purchaser to the effect that the entity was, at the 
time of execution of this Contract, authorized 
to execute and deliver this Contract, and is, at 
the time of Closing, authorized to execute and 
deliver the Deed, and any and all other Clos-
ing Documents necessary or appropriate to ef-
fectuate Closing, and that each of the person(s) 
actually executing those documents on behalf 
of that entity is an authorized signatory for that 
entity for the purposes of effectuating the sub-
ject transaction. In the event Seller is a corpora-
tion, the Deed shall contain a recital suffi cient to 
establish compliance with the requirements of 
BCL §909. Evidence of such authorization that 
would be acceptable to the title company (the 
“Title Company”) from which Purchaser has 
ordered a title insurance report and which is 
authorized and licensed to do business in New 
York State (but not an agent or abstract company 
unless confi rmed by its underwriter in writing) 
will be deemed to be reasonably acceptable to 
Purchaser;

3.1.3 A waiver of right of fi rst refusal (the “Waiver”) 
of the Board, evidenced in writing (the “Waiver 
Confi rmation”) if required in accordance with 
¶5;

3.1.4 A written statement by the Condominium or its 
Managing Agent stating the date through which 
the Common Charges and any Assessments due 
and payable to the Condominium have been 
paid;

3.1.5 All keys to the doors of, and mailbox for, the 
Unit; and the keys, key codes or combinations to 
open or lock any cabinets, interior doors, stor-
age spaces, alarms or other included Personal 
Property;
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ties by reason of re-calculation of such tax, which 
obligation shall survive Closing.

4. Closing Adjustments:

4.1 The following adjustments shall be made as of 
11:59 P.M. of the day before Closing:

4.1.1 Real estate taxes and water charges and sewer 
rents, if separately assessed, on the basis of the 
fi scal period for which assessed, except that if 
there is a water meter with respect to the Unit, 
apportionment shall be based on the last avail-
able reading, subject to adjustment after Clos-
ing, promptly after the next reading is available; 
provided, however, that in the event real estate 
taxes have not, as of the date of Closing, been 
separately assessed to the Unit, real estate taxes 
shall be apportioned based upon the Unit’s per-
centage interest in the Common Elements;

4.1.2 Common Charges; and

4.1.3 If fuel is separately stored with respect to the 
Unit only, the value of fuel stored with respect 
to the Unit at the price then charged by Seller’s 
supplier (as determined by a letter or certifi cate 
to be obtained by Seller from such supplier), in-
cluding any sales taxes;

4.2 If at the time of Closing the Unit is affected by 
an Assessment which is or may become payable 
in installments, then, for the purposes of this 
Contract, only the unpaid installments which 
are then past due or required to be paid are to be 
paid by Seller at Closing. All installments which 
the Condominium does not require to have been 
paid by the time of Closing shall be the obliga-
tion of Purchaser;

4.3 Any errors or omissions in computing closing 
adjustments shall be corrected. The provisions 
of this Article 4 shall survive Closing for six (6) 
months;

4.4 If the Unit is located in the City of New York, 
the “customs in respect to title closings” recom-
mended by The Real Estate Board of New York, 
Inc., as amended and in effect on the date of 
Closing, shall apply to the adjustments and other 
matters therein mentioned, except as otherwise 
set forth in a rider attached hereto;

5. Right of First Refusal:

5.1 If so provided in the Declaration or By-Laws, 
this sale is subject to and conditioned upon the 
Waiver. Purchaser shall in good faith submit to 
the Board or the Managing Agent an application 
on the form required by the Board, containing 
such data and together with such documents as 

3.2.1 Checks in payment of (y) the Balance; and (z) 
any Purchaser Transfer Tax (all checks in pay-
ment of any Purchaser Transfer Tax shall be in a 
form acceptable to the Title Company);

3.2.2 If and to the extent required by the Declaration 
or By-Laws, power of attorney to the Board, 
prepared by Seller or the Condominium, in the 
form required by the Condominium, which 
shall be executed, acknowledged and recorded 
by Purchaser and, after being recorded, shall be 
sent to the Condominium;

3.2.3 New York City Real Property Transfer Tax Re-
turn, if applicable, and New York State Real 
Estate Transfer Tax Return, each duly executed 
by Purchaser and an Affi davit in Lieu of Regis-
tration pursuant to New York Multiple Dwelling 
Law, each in proper form for submission, if ap-
plicable; and

3.2.4 If required, New York State Real Property Trans-
fer Report/Equalization Return executed and 
acknowledged by Purchaser in proper form for 
submission;

3.3 It is a condition of Purchaser’s obligation to 
close title hereunder that:

3.3.1 All notes or notices of violations of law or gov-
ernment orders, ordinances or requirements af-
fecting the Unit and noted or issued by any gov-
ernmental department, agency or bureau having 
jurisdiction which were noted or issued on or 
prior to the date hereof shall have been cured by 
Seller, but this shall not include notices of viola-
tion, the curing and removal of which are the 
obligation of the Condominium;

3.3.2 Any written notice to Seller from the Condo-
minium (or its duly authorized representative) 
that the Unit is in violation of the Declaration, 
By-Laws or House Rules shall have been cured 
and;

3.3.3 The Condominium is a valid condominium 
created pursuant to RPL Art. 9-B and the Title 
Company will so insure;

3.4 The Parties shall provide such other documents 
as may be reasonably required or requested by 
the Title Company or the other Party to effectu-
ate the transfer of title in accordance with this 
Contract and applicable law;

3.5 The Party having primary responsibility for pay-
ment of a particular tax is also responsible for 
paying any and all interest and penalties in con-
nection with such tax, including any additional 
amount claimed to be due by the taxing authori-
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ance by the Board of a Waiver Confi rmation, or 
if Purchaser notifi es Seller that Purchaser wishes 
to close notwithstanding the failure of the Board 
to issue a Waiver Confi rmation, provided that if, 
prior to Closing, one or both of the parties here-
to receives notice from the Board of the Board’s 
exercise of its right of fi rst refusal, Purchaser’s 
right to close under the provisions of this ¶5.4 
shall terminate;

5.5 If the Board’s failure to either exercise such right 
of fi rst refusal or issue a Waiver Confi rmation is 
attributable to either Party’s bad faith conduct, 
that Party shall then be in default hereunder and 
the provisions of Article 10 shall apply.

6. Certain Transaction Fees:

6.1 Any fee imposed by the Condominium for 
the application to the Board for its issuance 
of a Waiver Confi rmation shall be payable by 
Purchaser;

6.2 Any move-out fee (including deposits) imposed 
by the Condominium shall be payable by Seller;

6.3 Any move-in fee (including deposits) imposed 
by the Condominium shall be payable by Pur-
chaser; and

6.4 Any fees for contributions to the working capi-
tal fund or reserve fund except for a Flip Tax 
specifi cally payable by Seller pursuant to ¶1.20 
imposed by the Condominium shall be payable 
by Purchaser;

6.5 All fees other than those listed in the preced-
ing subparagraphs of this ¶6 in connection 
with processing the transaction contemplated 
by this Contract (including but not limited to 
the legal fees, if any, of the Condominium’s 
attorney in connection with this sale, all “fl ip 
taxes,” transfer or entrance or exit fees or simi-
lar charges however denominated and whether 
known or unknown) which are imposed by the 
Condominium shall be paid by the Party upon 
whom they were expressly imposed. However, 
if there is ambiguity as to the Party responsible 
for a particular fee (other than the Flip Tax) then 
such fee shall be paid in equal portions by Seller 
and Purchaser. In the event any increase in any 
aforementioned fee is imposed between the date 
hereof and the date of Closing, the Party obliged 
to pay the fee, cost or expense or contribution 
shall also be obliged to pay the increase.

7. No Other Representations:

7.1 Purchaser has examined or has waived the ex-
amination of:

the Board requires, and pay the applicable fees 
and charges that the Board imposes upon Pur-
chaser. All of the foregoing shall be submitted 
within 10 business days after the Delivery Date, 
or, if ¶¶1.21.1 or 1.21.2 applies and the Loan 
Commitment Letter is required by the Board, 
within 3 business days after the earlier of (i) the 
Loan Commitment Date or (ii) the date of re-
ceipt of the Loan Commitment Letter. Unless the 
Board requires a separate submission by Seller, 
Purchaser’s submission of an application shall 
be deemed to satisfy the notice requirement set 
forth in the Declaration and/or By-Laws;

5.2 If the Board shall exercise such right of fi rst re-
fusal, Seller shall promptly refund to Purchaser 
the Contract Deposit and upon the making 
of such refund this Contract shall be deemed 
cancelled and of no further force or effect and 
neither Party shall have any further rights 
against, or obligations or liabilities to, the other 
by reason of this Contract. If the Board shall 
issue a Waiver Confi rmation (a copy of which 
shall be delivered by the recipient to the Parties 
promptly following receipt thereof), the Parties 
shall proceed with this sale in accordance with 
the provisions of this Contract;

5.3 Closing shall be adjourned for up to 30 business 
days if the Board neither exercises its right of 
fi rst refusal nor issues a Waiver Confi rmation on 
or before the Scheduled Closing Date. If neither 
Seller nor Purchaser nor their respective Attor-
neys shall have received either of such notices 
by such adjourned Closing Date, then Seller and 
Purchaser each will have the right to cancel this 
Contract by giving Notice (as defi ned in Para-
graph 11) to the other, provided that, prior to 
the giving of such notice of cancellation, neither 
Seller nor Purchaser nor their respective Attor-
neys shall have received a Waiver Confi rmation. 
In the event this Contract is cancelled pursuant 
to the foregoing provisions of this ¶5.3, then the 
Escrowee shall refund the Contract Deposit to 
Purchaser;

5.4 Notwithstanding the provisions of the preced-
ing ¶5.3 that otherwise give Seller the right 
to cancel by reason of not having received a 
Waiver Confi rmation, Purchaser will have the 
right to reject Seller’s notice of cancellation for 
such reason, thereby obligating Seller to fulfi ll 
its obligations and close hereunder, in the event 
the Title Company agrees to insure title without 
exception for failure to obtain a Waiver Confi r-
mation, and if applicable Purchaser’s Lender 
advises that it is prepared to close without issu-



NYSBA  N.Y. Real Property Law Journal  |  Spring 2016  |  Vol. 44  |  No. 2 11    

9. Access: Seller shall permit Purchaser and its 
architect, decorator or other authorized persons 
to have the right of access to the Unit between 
the date hereof and Closing for the purpose of 
inspecting the same and taking measurements, 
at reasonable times and upon reasonable prior 
notice to Seller (by telephone or otherwise). Fur-
ther, Purchaser shall have the right to inspect the 
Unit at a reasonable time after Seller vacates im-
mediately preceding Closing.

10. Defaults and Remedies:

10.1 If Purchaser defaults hereunder, Seller’s sole 
remedy shall be to retain the Contract Deposit as 
liquidated damages, it being agreed that Seller’s 
damages in case of Purchaser’s default might 
be impossible to ascertain and that the Contract 
Deposit constitutes a fair and reasonable amount 
of damages under the circumstances and is not a 
penalty.

10.2 If Seller defaults hereunder, Purchaser shall have 
such remedies as Purchaser shall be entitled to 
at law or in equity, including, but not limited to, 
specifi c performance.

11. Notices: Any notice, demand, request or other 
communication (“Notice”) given or made here-
under, except for a request for an inspection, 
which shall not be deemed a Notice, shall be in 
writing and sent by either Party or that Party’s 
Attorney and delivered by hand or sent by next 
business day delivery or certifi ed or registered 
mail, return receipt requested to the other Party 
at the address set forth in 1.1 hereof and that 
Party’s Attorney, at the address set forth in 1.2 
hereof, unless prior Notice has been given that 
an address of a Party or an Attorney has been 
changed. A communication by email, fax, tele-
phone or other electronic means shall not qualify 
as a Notice. Each Notice shall be deemed given 
on the same day if delivered by hand or the fol-
lowing business day if sent by next business day 
delivery or the third business day following the 
date of mailing. Failure to accept a Notice does 
not invalidate the Notice.

12. Purchaser’s Lien: The Contract Deposit and all 
other sums paid on account of this Contract and 
the reasonable expenses of the Title Report (as 
defi ned in ¶15.1 hereof) are hereby made a lien 
upon the Unit, but such lien shall not continue 
after default by Purchaser hereunder. This Con-
tract shall not be recorded by either Party.

7.1.1 the offering plan, all amendments to the offer-
ing plan, the Declaration, the By-Laws and the 
House Rules;

7.1.2 the minutes of the meetings of the Board and the 
unit owners;

7.1.3 the alteration policy including any mandatory 
upgrade policy for windows, plumbing or other 
unit features;

7.1.4 the form of alteration agreement;

7.1.5 the form of application to purchase, application 
instructions and related written requirements, 
and the enumeration and allocation of appli-
cable fees, if any;

7.1.6 the last fi nancial statement of the Condomini-
um; and

7.1.7 all other matters pertaining to this Contract and 
to the purchase to be made hereunder;

7.2 Purchaser has inspected or waived inspection 
of the Unit, its fi xtures, appliances and equip-
ment and the Personal Property, if any, included 
in this sale, as well as the Common Elements 
(except those Common Elements limited in use 
to other units of the Condominium), and knows 
the condition thereof and, subject to ¶2.5, agrees 
to accept the same “as is,” i.e., in the condition 
they are in on the date hereof, subject to normal 
use, wear and tear between the date hereof and 
Closing. Purchaser does not rely on any repre-
sentations made by any broker or by Seller or 
anyone acting or purporting to act on behalf 
of Seller as to any matters (including but not 
limited to square footage or room count) which 
might infl uence or affect the decision to execute 
this Contract or to buy the Unit, or said Personal 
Property, except those representations and war-
ranties which are specifi cally set forth in this 
Contract.

8. Possession: Seller shall, prior to Closing, re-
move from the Unit all furniture, furnishings 
and other personal property not included in this 
sale, shall repair any material damage caused by 
such removal, and shall deliver exclusive pos-
session of the Unit at Closing, vacant, broom-
clean and free of tenancies or other rights of use 
or possession. Seller shall not be responsible 
for immaterial damage such as small holes that 
can be repaired with touch-up plaster, spackle 
or similar material or touch-up paint. Purchaser 
cannot take possession prior to Closing except 
pursuant to a separate written agreement signed 
by Seller and Purchaser.
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incurred in connection with the performance 
of Escrowee’s duties hereunder, except with re-
spect to actions or omissions taken or suffered 
by Escrowee in bad faith or in willful disregard 
of this Contract or involving gross negligence on 
the part of Escrowee.

13.3 Escrowee may act or refrain from acting in re-
spect of any matter referred to herein in full reli-
ance upon and with the advice of counsel which 
may be selected by Escrowee (including any 
member of Escrowee’s fi rm) and shall be fully 
protected in so acting or refraining from action 
upon the advice of such counsel.

13.4 Escrowee acknowledges receipt of the Contract 
Deposit by check subject to collection or by wire 
transfer and Escrowee’s agreement to the provi-
sions of this ¶13 by signing in the place indi-
cated in this Contract.

13.5 In the event the Contract Deposit exceeds the 
maximum amount for which insurance is pro-
vided by the FDIC, the Parties understand the 
amount in excess of the maximum amount 
insured by the FDIC may be uninsured unless 
appropriate provisions are made, such as having 
more than one Depository.

13.6 Escrowee or any member of its fi rm shall be 
permitted to act as counsel for Seller (assuming 
Seller’s counsel is acting as Escrowee) in any 
dispute as to the disbursement of the Contract 
Deposit or any other dispute between the Par-
ties whether or not Escrowee is in possession 
of the Contract Deposit and continues to act as 
Escrowee.

13.7 If the Escrowee is the attorney for one of the 
parties hereto, that party shall be liable for any 
loss of the Contract Deposit. If the Escrowee is 
Seller’s Attorney, then Purchaser shall be cred-
ited with the amount of the Contract Deposit at 
Closing. If Escrowee is a title company, the Party 
who designates the Escrowee shall be liable for 
any loss of the Contract Deposit.

14. FIRPTA: The Parties shall comply with IRC 
§§897 and 1445 and the regulations thereun-
der as same may be amended (“FIRPTA”). If 
applicable, Seller shall execute and deliver to 
Purchaser at Closing a Certifi cation of Non-
Foreign Status (“CNS”) or deliver a Withholding 
Certifi cate from the IRS. If Seller fails to deliver 
a CNS or a Withholding Certifi cate, Purchaser 
shall withhold from the Balance, and remit to 
the IRS, such sum as may be required by law, 
up to and including 10% of the Purchase Price. 
Seller hereby waives any right of action against 

13. Contract Deposit in Escrow:

13.1 Escrowee shall hold the Contract Deposit (to-
gether with any interest thereon) in escrow as 
set forth in ¶1.17.1 at the Depository insured 
by the FDIC or equivalent in amounts up to the 
maximum amount for which insurance is pro-
vided by the FDIC, until Closing or sooner ter-
mination of this Contract, and shall pay over or 
apply the Contract Deposit in accordance with 
the terms of this Contract. The Social Security 
or Federal Identifi cation numbers of the Parties 
shall be furnished to Escrowee upon request. At 
Closing, the Contract Deposit shall be paid by 
Escrowee to Seller or as Seller otherwise directs. 
If for any reason Closing does not occur and 
either of the Parties gives a Notice to Escrowee 
demanding payment of the Contract Deposit, 
Escrowee shall give prompt Notice to the other 
Party of such demand. If Escrowee does not re-
ceive Notice of objection from such other Party 
to the proposed payment within 10 business 
days after the giving of such Notice, Escrowee 
is hereby authorized and directed to make such 
payment. If Escrowee does receive such Notice 
of objection within such 10 business day period 
or if for any other reason Escrowee in good faith 
shall elect not to make such payment, Escrowee 
shall continue to hold such amount until oth-
erwise directed by Notice from the Parties or a 
fi nal, nonappealable judgment, order or decree 
of a court. However, Escrowee shall have the 
right at any time to deposit the Contract Deposit 
with the clerk of a court in the county in which 
the Unit is located and shall give Notice of 
such deposit to the Parties. Upon such deposit 
or other disbursement in accordance with the 
terms of this ¶13, Escrowee shall be relieved and 
discharged of all further obligations and respon-
sibilities hereunder.

13.2 The Parties acknowledge that, with regard to 
the Contract Deposit, Escrowee is acting solely 
as a stakeholder without compensation at their 
request and for their convenience and that Es-
crowee shall not be liable to either Party for 
any act or omission on its part unless taken or 
suffered in bad faith or in willful disregard of 
this Contract or involving gross negligence on 
the part of Escrowee. The Parties jointly and 
severally (with right of contribution) agree to 
defend (by attorneys selected by Escrowee), in-
demnify and hold Escrowee harmless from and 
against all costs, claims and expenses (including 
reasonable attorneys’ fees either paid to retain 
attorneys or representing the fair value of legal 
services rendered by Escrowee to itself and dis-
bursements, court costs and litigation expenses) 
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encumbrances shall be paid by Seller. The provi-
sions of this subparagraph shall survive Closing.

15.3 Seller shall convey and Purchaser shall accept 
fee simple title to the Unit in accordance with 
the terms of the Contract, subject only to: (1) the 
Permitted Exceptions and (2) such other matters 
as (i) the Title Company or any other title in-
surer licensed by the State of New York (but not 
an agent or abstract company) shall be willing, 
without special or additional premium, to omit 
as exceptions to coverage or to insure against 
collection out of or enforcement against the Unit. 
Notwithstanding the foregoing, if ¶1.21.1 applies 
and the Loan Commitment Letter (as defi ned 
in ¶19.1.2) is issued pursuant to ¶19, then Pur-
chaser shall not be required to accept any defect 
in title which the Institutional Lender (as defi ned 
in ¶19.1.2) will not accept.

15.4 Notwithstanding any contrary provisions in this 
Contract, express or implied, or any contrary 
rule of law or custom, if Seller shall be unable to 
convey the Unit in accordance with this Contract 
(provided that Seller shall release, discharge or 
otherwise cure at or prior to Closing any mat-
ter created by Seller and any existing mortgage, 
unless this sale is subject to it) and if Purchaser 
elects not to complete this transaction without 
abatement of the Purchase Price, the sole obliga-
tion and liability of Seller shall be to refund the 
Contract Deposit to Purchaser, together with the 
reasonable cost of the Title Report, and upon the 
making of such refund and payment, this Con-
tract shall be deemed cancelled and of no further 
force or effect and neither of the Parties shall 
have any further rights against, or obligations or 
liabilities to, the other by reason of this Contract. 
However, nothing contained in this ¶15.4 shall 
be construed to relieve Seller from liability due 
to willful default.

16. Risk of Loss; Casualty:

16.1 The risk of loss or damage to the Unit or the 
Personal Property, by fi re or other casualty, until 
the earlier of Closing or possession of the Unit 
by Purchaser, is assumed by Seller, but without 
any obligation of Seller to repair or replace any 
such loss or damage unless Seller elects to do so 
as hereinafter provided. For purposes of this ¶16 
only, the term “Unit” shall be deemed to include 
a terrace, balcony, private yard, parking space 
and/or storage space appurtenant to the Unit. 
Seller shall notify Purchaser of the occurrence of 
any such loss or damage to the Unit or the Per-
sonal Property within 10 days after such occur-
rence or by the date of Closing, whichever fi rst 

Purchaser on account of such withholding and/
or remittance. Any cost or expense that may be 
incurred as a result of such actions, including 
without limitation Purchaser’s Attorneys fees 
and/or accounting fees, shall be paid by Seller. 
This paragraph shall survive Closing.

15. Title Report; Acceptable Title:

15.1 Purchaser shall, within 10 business days after 
the date hereof, or if ¶1.21.1 applies, within 3 
business days after receipt of the Loan Commit-
ment Letter, order a title insurance report (the 
“Title Report”) from the Title Company. Prompt-
ly after receipt of the Title Report and thereafter 
of any continuations thereof and supplements 
thereto, Purchaser shall forward (or cause the 
Title Company to forward) a copy of each such 
Title Report, continuation or supplement to 
the Seller’s Attorney. Purchaser shall further 
promptly notify Seller’s Attorney of any other 
objections to title not refl ected in the Title Report 
reasonably promptly after becoming aware of 
such objections.

15.2 Any unpaid taxes, assessments, water charges 
and sewer rents payable by the Seller, together 
with the interest and penalties thereon to a date 
not less than two days following the date of 
Closing, and any other liens and encumbrances 
which Seller is obligated to pay and discharge or 
which are against corporations, estates or other 
persons in the chain of title, together with the 
cost of recording or fi ling any instruments nec-
essary to discharge such liens and encumbranc-
es of record, may be paid out of the proceeds 
of the monies payable at Closing. Upon request 
made a reasonable time before Closing, Pur-
chaser shall provide at Closing separate checks 
for the foregoing payable to the order of the 
holder of any such lien, charge or encumbrance 
and otherwise complying with ¶1.17. If the Title 
Company is willing to insure Purchaser that 
such charges, liens and encumbrances will not 
be collected out of or enforced against the Unit 
and is willing to insure the lien of Purchaser’s 
lender, if any, free and clear of any such charges, 
liens and encumbrances, then Seller shall have 
the right in lieu of payment and discharge to 
deposit with the Title Company such funds or 
to give such assurance or to pay such special or 
additional premiums as the Title Company may 
require in order to so insure. In such case, the 
charges, liens and encumbrances with respect to 
which the Title Company has agreed so to insure 
shall not be considered objections to title. Any 
fees, costs or expenses incurred in connection 
with the payment of such charges, liens and/or 
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occurs fi rst, in which event Purchaser shall have 
the following options:

16.3.1 To complete the purchase in accordance with 
this Contract without reduction in the Purchase 
Price; or

16.3.2 To adjourn Closing until the fi rst to occur of 
(1) completion of the repair and restoration of 
the loss or damage to the point that there is no 
longer a materially adverse effect on the access 
to or use of the Unit or (2) the 60th day after the 
date of the giving of Seller’s aforesaid Notice. In 
the event Purchaser elects to adjourn Closing as 
aforesaid, and such loss or damage is not so re-
paired and restored within 60 days after the date 
of the giving of Seller’s aforesaid notice, then 
Purchaser shall have the right either to (x) com-
plete the purchase in accordance with this Con-
tract without reduction in the Purchase Price 
or (y) declare this Contract cancelled and of no 
further force or effect and receive a refund of the 
Contract Deposit, in which latter event neither 
of the Parties shall thereafter have any further 
rights against, or obligations or liabilities to, the 
other by reason of this Contract.

16.4 In the event of any loss of or damage to the 
Common Elements which does not materially 
and adversely affect access to or use of the Unit, 
Purchaser shall accept title to the Unit in accor-
dance with this Contract without abatement of 
the Purchase Price.

17. Internal Revenue Service Reporting Require-
ment: Each of the Parties shall execute, acknowl-
edge and deliver to the other Party such instru-
ments, and take such other actions, as such 
other Party may reasonably request in order 
to comply with IRC §6045(e), as amended, or 
any successor provision or any regulations pro-
mulgated pursuant thereto, insofar as the same 
requires reporting of information in respect of 
real estate transactions. The provisions of this 
¶17 shall survive Closing. The Parties designate 
Purchaser’s lending institution, if applicable, or 
Purchaser’s attorney or such other Party as shall 
be jointly designated by Seller and Purchaser as 
the person responsible for reporting this infor-
mation as required by law.

18. Broker: Seller and Purchaser represent and 
warrant to each other that the only real estate 
broker(s) with whom they have dealt in connec-
tion with this Contract and the transaction set 
forth herein is/are Broker(s) and that they know 
of no other real estate broker who has claimed 
or may have the right to claim a commission in 
connection with this transaction. The Broker(s) 

occurs, and by such Notice shall state whether 
or not Seller elects to repair or restore the Unit 
and/or Personal Property, as the case may be. 
If Seller elects to make such repairs and restora-
tions, Seller’s Notice shall set forth an adjourned 
date for Closing, which shall be not more than 
60 days after the date of the giving of Seller’s 
Notice. If Seller either does not elect to do so or, 
having elected to make such repairs and resto-
rations, fails to complete the same on or before 
said adjourned date for Closing, or if the Board 
fails to fulfi ll its obligations to repair or restore 
any Common Element that materially affects 
the Unit, Purchaser shall have the following 
options:

16.1.1 To declare this Contract cancelled and of no fur-
ther force or effect and receive a refund of the 
Contract Deposit in which event neither of the 
Parties shall thereafter have any further rights 
against, or obligations or liabilities to, the other 
by reason of the Contract, or

16.1.2 To complete the purchase in accordance with 
this Contract without reduction in the Purchase 
Price, except as provided in the next sentence. 
If Seller carries hazard insurance covering 
such loss or damage, Seller shall turn over to 
Purchaser at Closing the net proceeds actually 
collected by Seller under the provisions of such 
hazard insurance policies to the extent that 
they are attributable to loss of or damage to any 
property included in this sale, less any sums 
theretofore expended by Seller in repairing or 
replacing such loss or damage or in collecting 
such proceeds; and Seller shall assign (without 
recourse to Seller) Seller’s right to receive any 
additional insurance proceeds which are attrib-
utable to the loss of or damage to the Unit or 
Personal Property.

16.2 If Seller does not elect to make such repairs 
and restorations, Purchaser may exercise the 
resulting option under ¶16.1.1 or 16.1.2 above 
only by Notice given to Seller within 10 days 
after receipt of Seller’s Notice. If Seller elects to 
make such repairs and restorations and fails to 
complete the same on or before the adjourned 
closing date, Purchaser may exercise either of 
the resulting options within 10 days after the 
adjourned closing date.

16.3 In the event of any loss of or damage to the 
Common Elements which materially and ad-
versely affects access to or use of the Unit, 
arising after the date of this Contract but prior 
to Closing, Seller shall notify Purchaser of the 
occurrence thereof within 10 days after such oc-
currence or by the date of Closing, whichever 
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such application together with such documents 
as the Institutional Lender requires, and pay the 
applicable fees and charges of the Institutional 
Lender, all of which shall be performed within 
fi ve (5) business days after the Delivery Date;

19.2.2 promptly submit to the Institutional Lender such 
further references, data and documents request-
ed by the Institutional Lender;

19.2.3 accept a Loan Commitment Letter meeting the 
Financing Terms and comply with all require-
ments of such Loan Commitment Letter (or any 
other loan commitment letter accepted by Pur-
chaser) and of the Institutional Lender in order 
to close the loan;

19.2.4 furnish Seller with a copy of the Loan Commit-
ment Letter promptly after Purchaser’s receipt 
thereof;

19.2.5 Purchaser is not required to apply to more than 
one Institutional Lender.

19.3 Provided Purchaser has complied with all appli-
cable provisions of this Article 19 and Article 20, 
Purchaser may cancel this Contract as set forth 
below, unless Purchaser has received a Loan 
Commitment Letter from another Institutional 
Lender prior to the Loan Commitment Date, if:

19.3.1 the Institutional Lender denies Purchaser’s ap-
plication in writing prior to the Loan Commit-
ment Date (see ¶1.22); or

19.3.2 a Loan Commitment Letter is not issued by the 
Institutional Lender on or before the Loan Com-
mitment Date; or

19.3.3 any requirement of the Loan Commitment Letter 
other than one concerning Purchaser is not met 
(e.g., fi nancial condition of the Condominium, 
failure of the Board to provide a written com-
mon charge letter or Waiver Confi rmation); or

19.3.4 (a) Closing is adjourned by Seller for more than 
30 business days from the Scheduled Closing 
Date; and (b) the Loan Commitment Letter ex-
pires on a date more than 30 business days after 
the Scheduled Closing Date and before the new 
date set for Closing pursuant to this Paragraph; 
and (c) Purchaser is unable in good faith to ob-
tain from the Institutional Lender an extension 
of the Loan Commitment Letter or a new Loan 
Commitment Letter on the Financing Terms 
without paying additional fees to the Institu-
tional Lender, unless Seller agrees, by Notice to 
Purchaser within 5 business days after receipt 
of Purchaser’s Notice of cancellation on such 
ground, that Seller will pay such additional fees 
and Seller pays such fees when due. Purchaser 

shall be paid a commission by Seller pursuant 
to separate agreement. If no Broker is specifi ed 
in ¶1.5 above, the Parties acknowledge that this 
Contract was brought about by direct negotia-
tion between Seller and Purchaser and each 
represents to the other that it knows of no real 
estate broker entitled to a commission in con-
nection with this transaction. The Parties shall 
indemnify and defend each other against any 
costs, claims or expenses (including reasonable 
attorneys’ fees) arising out of the breach on their 
respective parts of any representation, war-
ranty or agreement contained in this ¶18. The 
provisions of this ¶18 shall survive Closing or, 
if Closing does not occur, the termination of this 
Contract.

19. Mortgage Commitment Contingency: The pro-
visions of this paragraph are applicable only if 
¶1.21.1 applies:

19.1 Defi nitions:

19.1.1 an “Institutional Lender” is any of the follow-
ing that is authorized under Federal or New 
York State law to make mortgage loans and is 
currently extending mortgages in the county in 
which the Unit is located: a bank, savings bank, 
private banker, trust company, savings and loan 
association, insurance company, governmental 
entity, credit union or similar banking institu-
tion whether organized under the laws of this 
State, the United States or any other state;

19.1.2 a “Loan Commitment Letter” is a written offer 
from an Institutional Lender to make a loan on 
the Financing Terms (see ¶1.22) at prevailing 
fi xed or adjustable interest rates and on other 
customary terms generally being offered by 
Institutional Lenders. An offer to make a loan 
conditional upon obtaining an appraisal sat-
isfactory to the Institutional Lender shall not 
become a Loan Commitment Letter unless and 
until such condition is met. An offer conditional 
upon any factor concerning Purchaser (e.g., sale 
of home, payment of debt, no material adverse 
change in Purchaser’s fi nancial condition, etc.) is 
a Loan Commitment Letter whether or not such 
condition is met. Purchaser accepts the risk that, 
and cannot cancel this Contract if, any condition 
concerning Purchaser is not met.

19.2 Purchaser, directly or through a mortgage bro-
ker registered pursuant to Article 12-D of the 
Banking Law, shall diligently and in good faith:

19.2.1 apply only to an Institutional Lender for a loan 
on the Financing Terms (see ¶1.22) on the form 
required by the Institutional Lender containing 
truthful and complete information, and submit 
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status suffers an adverse change; Purchaser 
fails to satisfy a condition relating to the sale of 
home, etc.); or

19.9.2 due to the expiration of a Loan Commitment 
Letter issued with an expiration date that is not 
more than 30 business days after the Scheduled 
Closing Date.

20. Requests By Purchaser’s Lender: In the event 
Purchaser’s lender makes written requests(s) for 
fi nancial, insurance or other business informa-
tion about the Condominium, Purchaser may 
supply a copy of each such written request to 
Seller and upon receiving such a copy, Seller 
shall make a good faith effort to encourage the 
Condominium or its managing agent to supply 
such information. Purchaser shall prepay any 
fees required by the Condominium or its man-
aging agent for this service. In no event shall 
the failure to obtain such information affect Pur-
chaser’s obligations hereunder.

21. Gender, etc.: As used in this Contract, the neuter 
includes the masculine and feminine, the mascu-
line includes the feminine, the feminine includes 
the masculine, the singular includes the plural 
and the plural includes the singular, as the con-
text may require.

22. Entire Contract: All prior understandings and 
agreements between the Parties are merged in 
this Contract and this Contract supersedes any 
and all understandings and agreements between 
the Parties and constitutes the entire agreement 
between them with respect to the subject matter 
hereof.

23. Captions: The captions in this Contract are for 
convenience and reference only and in no way 
defi ne, limit or describe the scope of this Con-
tract and shall not be considered in the interpre-
tation of this Contract or any provision thereof.

24. No Assignment by Purchaser/Death of Pur-
chaser: Purchaser may not assign this Contract 
or any of Purchaser’s rights hereunder. This 
Contract shall terminate upon the death of all 
persons comprising Purchaser and the Contract 
Deposit shall be refunded to Purchaser’s Attor-
ney in escrow. Upon making such refund and 
reimbursement, neither Party shall have any 
further liability or claim against the other Party 
hereunder.

25. Successors and/or Assigns: Subject to the provi-
sions of ¶23, the provisions of this Contract shall 
bind and inure to the benefi t of the Parties and 
their respective distributees, executors, admin-
istrators, heirs, legal representatives, successors 
and permitted assigns.

may not object to an adjournment by Seller for 
up to 30 business days solely because the Loan 
Commitment Letter would expire before such 
adjourned Closing date.

19.4 Purchaser shall deliver Notice of cancellation 
to Seller within 5 business days after the Loan 
Commitment Date if cancellation is pursuant to 
¶19.3.1 or 19.3.2 and on or prior to the Sched-
uled Closing Date (as same may be adjourned) if 
cancellation is pursuant to ¶19.3.3 or 19.3.4.

19.5 If cancellation is pursuant to ¶19.3.1, then 
Purchaser shall deliver to Seller, together with 
Purchaser’s Notice, a copy of the Institutional 
Lender’s written denial of Purchaser’s loan ap-
plication. If cancellation is pursuant to ¶19.3.3, 
then Purchaser shall deliver to Seller together 
with Purchaser’s Notice evidence that a require-
ment of the Institutional Lender or Title Com-
pany was not met.

19.6 Seller may cancel this Contract by Notice to 
Purchaser, sent within 5 days after the Loan 
Commitment Date, if Purchaser shall not have 
sent by then either (a) Purchaser’s Notice of can-
cellation or (b) a copy of the Loan Commitment 
Letter to Seller, which cancellation shall become 
effective if Purchaser does not deliver a copy of 
such Loan Commitment Letter or Purchaser’s 
written waiver of the Mortgage Commitment 
Contingency to Seller within 15 business days 
after the Loan Commitment Date.

19.7 Failure by either of the Parties to deliver Notice 
of cancellation as required by this ¶19 shall con-
stitute a waiver of the right to cancel under this 
¶19.

19.8 If this Contract is canceled by Purchaser pursu-
ant to this ¶19, then thereafter neither Party 
shall have any further rights against, or obli-
gations or liabilities to, the other by reason of 
this Contract, except that the Contract Deposit 
shall be promptly refunded to Purchaser and 
except for provisions of this Contract which by 
their terms survive termination. In addition, if 
this Contract is canceled by Purchaser pursu-
ant to ¶19.3.4, then Seller shall reimburse Pur-
chaser for any non-refundable fi nancing, title 
and inspection expenses actually incurred by 
Purchaser.

19.9 Purchaser cannot cancel this Contract pursu-
ant to ¶19.3.4 and cannot obtain a refund of the 
Contract Deposit if the Institutional Lender fails 
to fund the loan:

19.9.1 because a requirement of the Loan Commitment 
Letter concerning Purchaser is not met (e.g., 
Purchaser’s fi nancial condition or employment 
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OPTIONAL RIDER PROVISIONS:

29. Notwithstanding anything set forth in ¶10.1 to 
the contrary, in the event either of the Parties 
seeks to enforce the provisions of this Contract 
or to obtain redress for the breach or violation 
of any of its provisions, whether by litigation or 
other proceedings, the prevailing Party shall be 
entitled to recover from the other Party all costs 
and expenses associated with such proceedings, 
including reasonable attorney’s fees.

30. Supplementing and modifying the provisions 
of Paragraph 7 of the Contract, Seller shall be 
entitled to receive any abatements or rebates 
not offset by a corresponding assessment, in-
cluding, without limitation, any real estate tax 
abatements given by the City and/or State of 
New York, which may be allocated to the Unit 
or received by Purchaser after the Closing, for 
time periods during which Seller was the record 
owner of the Unit. If the parties are unable to 
make adjustment at the Closing for any such 
abatement or rebate, Purchaser shall notify 
Seller within fi fteen (15) days of receipt of any 
applicable abatement or rebate and Purchaser 
shall make payment to Seller, within thirty (30) 
days after receipt of such abatement or rebate, of 
Seller’s portion of the abatement or rebate. The 
provisions of this Paragraph shall survive the 
Closing.

This Contract is [not] continued on attached rider(s).

26. No Oral Changes: This Contract cannot be 
changed or terminated orally. The Attorneys 
may extend in writing any of the time limita-
tions stated in this Contract. Any other provi-
sion of this Contract may be changed or waived 
only in writing signed by the Party or Escrowee 
to be charged.

27. Contract Not Binding Until Signed:

27.1 This Contract shall not be binding or effec-
tive until fully executed by both Parties and 
delivered by Seller to Purchaser or Purchaser’s 
Attorney.

27.2 Digital, electronic or scanned copies of origi-
nal handwritten signatures shall be considered 
valid.

27.3 This Agreement may be executed in counter-
parts, each of which shall be deemed to be an 
original, but all of which, taken together, shall 
constitute one and the same agreement.

27.4 Escrowee shall be deemed to have accepted the 
escrow provisions of this Contract even in the 
absence of its signature on the Contract by de-
positing the Contract Deposit in its designated 
bank account.

28. Lead-Based Paint: If applicable, the complete 
and fully executed disclosure of information on 
lead-based paint and/or lead-based paint haz-
ards is attached hereto and made a part hereof.

IN WITNESS WHEREOF, the parties hereto have duly executed this Contract on the day and year fi rst above written.

__________________________________________   _________________________________________
Seller Purchaser

__________________________________________   _________________________________________
Seller Purchaser

__________________________________________   _________________________________________
Seller Purchaser

__________________________________________   _________________________________________
Seller Purchaser

Agreed as to Par. 13: ________________________ Escrowee Depository: ______________________

 Address: _________________________________

SCHEDULE A-1 – Material Alterations to the Unit made by Seller:

SCHEDULE A-2 – Alteration agreement(s) with the managing agent or Board of Managers signed by Seller and affect-
ing the Unit:

SCHEDULE A-3 – Alteration agreement(s) with the managing agent or Board of Managers signed by a prior owner of 
the Unit and affecting the Unit:

SCHEDULE A-4 – Written complaint(s) made by Seller or occupants of the Unit regarding the Unit, the Building or any 
other unit owner(s):



18 NYSBA  N.Y. Real Property Law Journal  |  Spring 2016  |  Vol. 44  |  No. 2        

Elements or Unit would disclose, provided that 
such facts do not prevent the use of the Unit 
for dwelling purposes. For the purposes of this 
Contract, none of the facts shown on the survey, 
if any, identifi ed below, shall be deemed to pre-
vent the use of the Unit for dwelling purposes, 
and Purchaser shall accept title subject thereto.

 The survey referred to in No. 6 above was 
prepared by _______________________ dated 
_____________________ and last revised 
____________________.

 The lien of any unpaid common charge, real es-
tate tax, water charge, sewer rent or vault charge, 
provided the same are paid or apportioned at the 
Closing as herein provided.

 The lien of any unpaid assessments to the extent 
of installments thereof payable after the Closing.

 Liens, encumbrances and title conditions affect-
ing the Common Elements which do not materi-
ally and adversely affect the right of the Unit 
owner to use and enjoy the Common Elements.

 Notes or notices of violations of law or govern-
mental orders, ordinances or requirements (a) 
affecting the Unit and noted or issued subsequent 
to the date of this Contract by any governmental 
department, agency or bureau having jurisdiction 
and (b) any such notes or notices affecting only 
the Common Elements which were noted or is-
sued prior to or on the date of this Contract or at 
any time hereafter.

 Any other matters or encumbrances subject to 
which Purchaser is required to accept title to the 
Unit pursuant to this Contract.

SCHEDULE A Permitted Exceptions

1. Zoning laws and regulations and landmark, 
historic or wetlands designation which are not 
violated by the Unit and which are not violated 
by the Common Elements to the extent that ac-
cess to or use of the Unit would be materially 
and adversely affected.

Consents for the erection of any structure or 
structures on, under or above any street or 
streets on which the Building may abut.

The terms, burdens, covenants, restrictions, con-
ditions, easements and rules and regulations set 
forth in the Declaration, By Laws and rules and 
regulations of the Condominium, the Power of 
Attorney from Purchaser to the board of manag-
ers of the Condominium and the fl oor plans of 
the Condominium, all as may be amended from 
time to time.

Rights of utility companies to lay, maintain, 
install and repair pipes, lines, poles, conduits, 
cable boxes and related equipment on, over and 
under the Building and Common Elements, 
provided that none of such rights imposes any 
monetary obligation on the owner of the Unit or 
materially interferes with the use of or access to 
the Unit.

Encroachments of stoops, areas, cellar steps, 
trim, cornices, lintels, window sills, awnings, 
canopies, ledges, fences, hedges, coping and re-
taining walls projecting from the Building over 
any street or highway or over any adjoining 
property and encroachments of similar elements 
projecting from adjoining property over the 
Common Elements.

Any state of facts which an accurate survey or 
personal inspection of the Building, Common 
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¶ 2.8: Same as ¶ 2.7, but also refl ects the fact that 
a prior owner may have made an alteration 
that could have an effect on all subsequent 
owners.

¶ 2.9: This provision was added to refl ect provisions 
almost universally included in riders. Other 
time frames were considered (12 months, 18 
months) but 24 months was deemed to be 
most proper.

¶ 2.10: This provision was added to refl ect provisions 
almost universally included in riders. Other 
time frames were considered (12 months, 18 
months) but 24 months was deemed to be 
most proper.

¶ 2.11:  This provision was added.

¶ 2.12: This provision was added to refl ect provisions 
almost universally included in riders. Other 
time frames were considered (12 months, 18 
months) but 24 months was deemed to be 
most proper. The topic of Seller’s knowledge 
of bedbug infestation building-wide was also 
raised, but it was concluded that this informa-
tion could be obtained from the Managing 
Agent.

¶ 2.13: This provides protection against a Seller who 
might be “under water.” 

¶ 2.15: The survival clause was the subject of a great 
deal of debate, particularly whether ¶¶ 2.7 
and 2.8 should be carved out. It was deter-
mined that all provisions, including ¶¶ 2.7 
and 2.8, would survive Closing. This is a vari-
ation from paragraph 4.1.6 of the 2001 Coop 
Contract, which provides that the provision 
about alterations does not survive Closing.

¶ 3.1.2: This expands on ¶ 6(ii) of the existing Con-
tract in that it includes entities other than 

¶ 1: This paragraph is intended to essentially 
mirror the look, feel and content of ¶ 1 of 
the standard form Coop Contract. This para-
graph incorporates information that was 
previously included in ¶¶ 1, 2, 3 and 4 of the 
existing form contract.

¶ 1.3:  Title Company was added to refl ect the 
fact that some law fi rms prefer not to act as 
Escrowee.

¶ 1.17.1: The term “Downpayment” that was used in 
the prior form Contract has been changed to 
“Contract Deposit,” in order to avoid com-
mon confusion between this amount and the 
amount not being fi nanced.

¶ 2.1: Second sentence is new and refl ects represen-
tations made if the Seller is an entity.

¶ 2.2: The main reason for the inclusion of the 
“understatement” credit is that Seller should 
be able to state the amount of the monthly 
common charges that it pays, so Seller should 
bear a burden for its misstatement. The last 
sentence was added to recognize that certain 
Sellers may have specifi c knowledge even 
in the absence of a written notice, and that 
knowledge should be shared with the Pur-
chaser. This also mirrors the language of ¶ 
4.1.5 of the coop contract.

¶ 2.3: Designee was added.

¶ 2.4: The language about plumbing, heating and 
electric and the limiting language at the end 
were added to refl ect provisions almost uni-
versally included in riders.

¶ 2.5: The second sentence was added.

¶ 2.7: This provision was added to refl ect added 
protection offered to Purchasers regarding 
alterations.

Explanatory Notes Accompanying Revisions to Standard 
Form Condo Contract
The revised standard form Condominium Contract is not being presented in a “black-lined” version referring back to 
the original, because the changes in form and substance were too extensive to accommodate any easy reference. These 
revisions are primarily intended to accomplish the following goals:

I. To update the form Contract and make it easier to comprehend for parties and practitioners;

II. To incorporate provisions frequently added to the form Contract through rider provisions;

II. To make the form Contract more like the standard form Coop Contract; 

IV. To provide protection to parties and to practitioners who may be unfamiliar with the form Contract and/or with the law appli-
cable to condominiums.
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application and/or alteration documents are 
overly burdensome.

¶ 7.2: The reference to square footage addresses a 
common situation, because actual measure-
ments typically differ from the measurements 
set forth in the offering plan.

¶ 8: The provision regarding touch-up plaster, 
spackle or similar material or touch-up paint 
was added to refl ect a provision almost uni-
versally included in riders.

¶ 11: Electronic notifi cation was discussed, and it 
was determined that each of these methods 
could lead to a claim of non-receipt which 
could neither be proven nor disproven. The 
Parties are free to add any of these means to a 
rider if they agree to do so.

¶ 13.2: The provision about indemnifi cation of Es-
crowee including legal services rendered by 
Escrowee to itself was added.

¶ 13.5: This is a new provision providing notice re-
garding deposits exceeding FDIC limits. The 
amount was not specifi ed, as the FDIC could 
change the maximum amount for which in-
surance is provided.

¶ 14: This paragraph was adapted from ¶ 25 of 
the Coop Contract, with the provisions that 
Seller pay costs and expenses being added.

¶ 15.1: The 10 business day/3 business day time 
provisions were added to provide greater 
specifi city. 

¶ 15.2: Reference in the middle of the paragraph was 
changed from Institutional Lender to “Pur-
chaser’s lender,” because Institutional Lender 
refers only to the lender where there is a 
fi nancing contingency. The penultimate sen-
tence was added to clarify that, since these 
costs are the result of Seller’s actions or inac-
tions, they should be Seller’s responsibility. 
The survival clause was added.

¶ 15.3: This is a change in that the lender’s require-
ments are only relevant where the Contract is 
contingent on fi nancing.

¶ 16.1: For purposes of the “Risk of Loss” paragraph 
only, the defi nition of “Unit” is expanded to 
include those limited Common Elements that 
are appurtenant to the Unit. 

¶ 17: The designation of specifi ed parties was add-
ed to refl ect standard practice.

¶ 19: This paragraph is largely adapted from ¶ 18 
of the Coop Contract. No reference is made to 

corporations, and acknowledges that the de-
termination of the Title Company controls.

¶ 3.1.3: This new language hopes to clarify the waiv-
er process.

¶ 3.1.5:  Everything after the mailbox is added lan-
guage, refl ecting other locks and opening 
devices.

¶ 3.1.7: Reference to IT-2663 was added to refl ect 
situations where Seller is subject to a nonresi-
dent income tax.

¶ 3.1.8: This recognizes the Mansion Tax as well as 
sponsor sales, where the burden of payment 
of transfer taxes is often shifted to Purchaser. 
Reference to IT-2663 was added.

¶ 3.1.10:  Adds reference to carbon monoxide detector.

¶ 3.1.11:  See notes to ¶¶ 2.7 and 2.8 above.

¶ 3.3.1: The provision at the end of the subparagraph 
regarding non-inclusion of notices which are 
the obligation of the Condominium is new.

¶ 3.4: This provision was added.

¶ 4.3: The 6-month limitation was added to refl ect 
provision frequently found in Riders.

¶ 5.3: This provision was added to give Seller and 
Purchaser the right to cancel a contract where 
a Board of Managers is essentially holding 
the parties “hostage” and not issuing the 
waiver, and the title company will not insure, 
even though the by-laws may include a pro-
vision that provides that the right of fi rst re-
fusal is deemed waived where the Board fails 
or refuses to specifi cally act. We spoke with 
Mike Berey of First American who confi rmed 
that he would likely not insure in the absence 
of a written waiver.

¶ 6.4: Added reference to working capital 
contribution.

¶ 6.5: Rather than a blanket imposition of fees on 
Seller, this paragraph specifi cally states that 
the determination of the Condominium/
Managing Agent controls, and in cases of un-
certainty, it is fair for the parties to split the 
fees evenly.

¶ 7.1:  Removes the statement that Purchaser is “sat-
isfi ed with” the documents.

¶ 7.1.5: This paragraph places an increased respon-
sibility on Purchaser to ask the Managing 
Agent to see these documents in advance 
of the execution of the contract. That way, 
Purchaser has no basis to complain that the 
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¶ 26: Adapted in part from ¶ 14.2 of the Coop 
Contract.

¶ 27.2: Accepting digital, electronic or scanned cop-
ies recognizes realities of practice and clauses 
frequently included in riders.

¶ 27.3: Accepting counterpart signatures recognizes 
realities of practice and clauses frequently in-
cluded in riders.

¶ 27.4: Covers the frequent occasion of Escrow Agent 
forgetting to sign the Contract.

¶ 29: A prevailing party legal fee provision was in-
serted as an optional Rider provision.

¶ 30: Added as an optional Rider provision to re-
fl ect common practice regarding abatements 
and corresponding assessments.

¶ 1.21.2, because this ¶ 19 only applies where 
the Contract is contingent.

¶ 19.3.3: These items were modifi ed to adapt to con-
dos rather than coops.

¶ 19.4: The “(as same may be adjourned)” language 
was added to protect Purchasers where the 
lender withdraws the commitment for rea-
sons that do not concern Purchaser subse-
quent to the Scheduled Closing Date.

¶ 20: This was added as a separate paragraph to 
recognize the commonly encountered situa-
tion where the lender makes certain requests 
for information from the Condominium or 
Managing Agent and Purchaser needs to get 
Seller’s cooperation.

¶ 21:  Adjusted to be more gender neutral.

¶ 24: Adapted from ¶ 23 of the Coop Contract.
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months prior to the fi ling of the red 
herring is guaranteed to receive REFB 
disapproval.6

Legalizing an Illegal Rule
Although the NYAG’s offi ce fi rst 

protested that the 1986 Memorandum 
and then the 2015 Memorandum 
were legal under SAPA, their viola-
tion of SAPA is clear. 

SAPA provides for two different 
kinds of documents. Under SAPA 
§202-e, there are “Guidance Docu-
ments,” and while §202-e regulates 
their publication, it does nothing to 
defi ne what constitutes “Guidance.”7 
Neither does the case law—there 
is none construing §202-e. How-
ever, case law from prior to §202-e’s 
2004 enactment makes clear that a 
guideline established by an agency 
is considered to be a rule or regula-
tion requiring fi ling with the New 
York Secretary of State in accordance 
with N.Y. Constitution, article IV, 
§8 and SAPA §202 if it is “a fi xed, 
general principle to be applied by 
[the] agency without regard to other 
facts and circumstances relevant to 
the regulatory scheme of the statute it 
administers.”8

Since the 1986 and 2015 Memo-
randa both establish infl exible 
requirements applied by REFB as a 
rule of law, neither is valid under this 
body of law and REFB must instead 
comply with SAPA to enact a rule or 
regulation under SAPA §202.9

That process requires submitting 
to the NY Secretary of State a notice 
of proposed rule making for the 
Department of State to publish in the 
State Register, affording the public 
normally a period of 45 days for an 
opportunity to submit comments on 
the proposed rule.10

It may take litigation to require 
the NYAG’s offi ce to follow the law, 
but until then converting condo-

such, the guidance on these buyouts 
set out in the 1986 Guidance Docu-
ment remains in place.”3 However, 
the Memorandum does not provide 
“guidance” at all. It provides infl ex-
ible rules and, as such, runs afoul of 
the State Administrative Procedure 
Act (SAPA). Under the 2015 Memo-
randum (M2015), “Sponsor must dis-
close the buyout offer and the DOL’s 
position on buyout agreements in the 
offering literature.”4 

If either the courts uphold 
M2015 or if the REFB reissues its 
principles as a validly promulgated 
regulation under SAPA, the dynam-
ics in conversions of rent regulated 
units to owner-occupied units will 
be transformed. Under prior law, 
developers routinely bought out rent-
regulated tenants in order to achieve 
the percentages of converting units 
necessary to declare a plan effective. 
Under the new policy, however, those 
percentages will no longer be avail-
able. This new policy has therefore 
removed from rent-regulated tenants 
a right worth the developer’s buying 
out and long-term tenants who were 
counting on such buyouts to fi nance 
their move to warmer climes now 
cannot do so. This REFB policy makes 
it diffi cult for an elderly couple in a 
multi-bedroom apartment to sell their 
rights to that apartment so that they 
can downsize to a unit in Florida.5 
The regulated tenants lose the buyout 
monies and the housing market loses 
desperately needed units to be sold 
during our current housing short-
age. And the overall housing market 
forces home prices to remain high 
and unaffordable because of the large 
inventory of apartments kept off the 
market.

While the 2015 Memorandum 
is unclear as to precisely when the 
period begins in which buyouts will 
come under REFB scrutiny, it appears 
that, at the very least, any buyout 
agreement entered during the fi ve 

The greatest changes in coopera-
tive and condominium law this past 
year did not come from the legisla-
ture or from the courts but from the 
New York Attorney General’s offi ce 
(NYAG). This article will review 
some of those changes and the most 
signifi cant appellate cases affecting 
cooperatives and condominiums. 

Buyouts and Conversions
With respect to Cooperative and 

Condominium Conversions, NYAG’s 
Real Estate Finance Bureau (REFB) 
has focused its mission on 1) main-
taining and protecting the rent-regu-
lated system and free-market tenants 
in buildings converting to coopera-
tive and condominium ownership 
and 2) increasing and maintaining the 
number of low and moderate income 
housing units. As a result, REFB is 
shifting its focus away from protect-
ing owners suffering from purchasing 
units in poorly built newly construct-
ed buildings. 

Thus, in early 2015 REFBs relied 
heavily on a July 9th, 1986 internal 
Memorandum1 setting forth its rules 
with regard to buyouts. That memo-
randum stated that “buy-out offers 
cannot be accepted by the tenants 
until the Black Book is out. There will 
be no exceptions to this policy—our 
experience of the past nine months has 
persuaded us that the only fair, even-
handed way of enforcing this policy is 
not to allow any exceptions” (emphasis 
supplied).2 This internal memoran-
dum was fi rst disclosed to the public 
on REFB’s website almost a year 
ago, but it had never been published 
before nor had it been codifi ed into a 
formal regulation. 

On July 9, 2015, REFB abolished 
and replaced the 1986 Memorandum. 
While incorporating some of the 
policies of the 1986 Memorandum, 
writing, “The policy concerns raised 
by pre-red herring buyouts are the 
same now as they were in 1986. As 
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ity to sue the Sponsor. A contrary 
fi nding would have been a disaster 
in New York where many cases attest 
to endemic poor construction in new 
construction condominiums, sad-
dling the unit owners with the cost of 
making repairs. Boards must have the 
discretion to bring such suits.

In a relatively unusual applica-
tion of the business judgment rule in 
Jacobs v. Grant,17 the Second Depart-
ment found in favor of the Board’s 
discretion in moving a shareholder’s 
property out of storage bins to a stor-
age facility after the shareholder re-
fused to do so. The Board moved the 
property for a building-wide asbestos 
abatement program. Unsurprisingly, 
the Court refused to fi nd that there 
was a conversion, as the shareholder 
had argued. Surprisingly, the Court 
found that moving the personal 
property was within the Board’s 
power under the business judgment 
rule. In other words, allowing for the 
possibility (without so stating) that 
the conduct was actually tortious, the 
Appellate Division implicitly found 
that the business judgment rule gave 
the Board the discretion to commit 
the tort. 

That kind of limitation is seen in 
Razzano v. Woodstock Owners Corp.18 
Neither the business judgment rule 
nor anything else allows a coopera-
tive to craft a rule that favors some 
shareholders over others. In Razzano, 
subletting was limited to those who 
had purchased their shares prior to 
a particular date. Since the Business 
Corporations Law §501(c) requires 
that all shares in the same class be 
treated alike, there can be no rule in 
a cooperative that favors one class 
over another.19 Thus, the Board does 
not have the authority to discriminate 
against newcomers in favor of the old 
guard.

Fees, Fines and Assessments
Intimately associated with the 

business judgment rule is the power 
of a Board to use its judgment to 
impose and assess fees, fi nes, and 
assessments. Although in real life the 
unit owners tend to dispute the facts 

apartments. For the shareholders, 
the decision whether to privatize is a 
decision whether to have the benefi ts 
of cheap housing or to have more 
expensive housing with higher profi ts 
to be gained selling the apartment. 

Thus the Trump case removed 
a disincentive to privatization and 
allowed such complexes to enable 
their shareholders to realize the full 
profi tability of their investments in 
their apartments. 

The Business Judgment Rule
The year 2015 saw new develop-

ments and refi nements in familiar 
areas of cooperative and condomini-
um law. One of the most important of 
these areas is the business judgment 
rule—the principle of law that will 
immunize the decisions of a board of 
a cooperative or condominium from 
the interference of the courts unless 
the decision in question is illegal or 
the result of board members’ self-
dealing or discrimination.14

In S. Tower Residential Bd. of 
Mgrs. of Time Warner Ctr. Condo v. 
The Ann Holdings,15 the First Depart-
ment subtly adjusts the standard for 
self-interest on the Board. The court 
wrote, “However, even if, arguendo, 
plaintiff engaged in some favorit-
ism…, defendant failed to show 
prejudice therefrom.” This is a clear 
carve-out from previous doctrine, but 
it leaves unclear whether a challenge 
to a Board for violating the business 
judgment rule requires a showing for 
any violation that there is both a viola-
tion and resultant prejudice.

In Pomerance v. McGrath,16 the 
First Department ruled on challenges 
to the exercise of the business judg-
ment rule and sustained the Board’s 
authority. Thus, where a bylaw 
prohibited the Board from expend-
ing funds above $10,000 for a capital 
improvement without shareholder 
assent, the Court found the business 
judgment rule allowed the Board the 
discretion to make repairs regardless 
of price, without shareholder con-
sent. It also found that the business 
judgment rule gave the Board author-

miniums and the sponsors, tenants 
and potential buyers will be unjustly 
harmed as a result of the illegal rule.

Mitchell-Lama Privatization
At the end of 2014, the Court of 

Appeals handed down Trump Village 
Section 3, Inc. v. City of New York,11 
which, had it been ruled otherwise, 
would have made privatizing a 
Mitchell-Lama cooperative much 
more expensive for the sharehold-
ers. Mitchell-Lama cooperatives are 
among the very few programs in New 
York State aimed specifi cally at assist-
ing the middle class. In exchange for 
limiting their shareholders to persons 
who are middle income primary resi-
dents who adhere to certain needs-
based allocations of apartments, the 
cooperatives receiving tax relief for 
that period that the project remains in 
the Mitchell-Lama program, normally 
twenty years.12 Exiting the program 
is known as “privatization,” although 
the only thing that is ever “public” 
about the program is the oversight 
the project receives from a super-
visory agency (in New York City, 
either the Department of Housing 
Preservation and Renewal or the State 
Division of Housing and Community 
Renewal) and the resulting real estate 
tax benefi ts.

In the Trump case, the sharehold-
ers decided to privatize, following 
the path of amending the corpora-
tion’s certifi cate of incorporation.13 
New York City claimed that this exit 
from Mitchell-Lama was a “convey-
ance” and sought over $21 million in 
recording taxes, interest, and penal-
ties. The City claimed that the priva-
tization constituted a transfer from 
the old Mitchell-Lama-based corpora-
tion to a brand new generic Business 
Corporations Law corporation. The 
Court ruled that the cooperative was 
not subject to the taxes at all.

Because the apartments in such 
projects receive tax benefi ts, privati-
zation frees the apartments from the 
restrictions imposed on the owners as 
to whom they can sell their units. The 
sale generally instantly and substan-
tially enhances the sales prices of such 
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6. See N.Y. State Dep’t of Law, supra note 
3 (explaining that if a sponsor entered 
into pre-red herring buyout agreements 
“where tenants were allowed or required 
to remain in occupancy during some part 
of the fi ve-month period that is used to 
determine whether long-term vacancies 
exist,” DOL may inquire and conclude 
that such tenancies are not bona fi des).

7. N.Y. A.P.A. LAW §202-e (McKinney 2005).

8. Matter of Sunrise Manor Nursing 
Home v. Axelrod, 135 A.D.2d 293, 296, 
525 N.Y.S.2d 367, 369 (3d Dep’t 1988) 
(quoting Matter of Roman Catholic 
Diocese of Albany v. N.Y. State Dep’t of 
Health, 66 N.Y.2d 948, 951, 489 N.E.2d 
749, 750, 66 N.Y.S.2d 948, 951 (1985)).

9. A.P.A. §202.

10. Id. §202(1)(a).

11. See 24 N.Y.3d 451, 24 N.E.3d 1086, 999 
N.Y.S.2d 822 (2014).

12. N.Y. PRIV. HOUS. FIN. LAW §35(2) 
(McKinney 2015).

13. See Trump, 24 N.Y.3d at 457, 24 N.E.3d at 
1086, 999 N.Y.S.2d at 822.

14. Cohen v. Kings Point Tenant Corp., 126 
A.D.3d 843, 844-45, 6 N.Y.S.3d 93, 95 (2d 
Dep’t 2015).

15. 127 A.D.3d 485, 487, 8 N.Y.S.3d 38, 40. 
(1st Dep’t 2015).

16. 124 A.D.3d 481, 483, 2 N.Y.S.3d 436, 439 
(1st Dep’t 2015).

17. 127 A.D.3d 924, 925, 6 N.Y.S.3d 623, 624 
(2d Dep’t 2015).

18. 111 A.D.3d 522, 523, 975 N.Y.S.2d 38, 39 
(1st Dep’t 2013).

19. N.Y. BUS. CORP. LAW §501(c) (McKinney 
2015).

20. 108 A.D.3d 697, 699, 969 N.Y.S.2d 547, 550 
(2d Dep’t 2013).

21. 99 A.D.3d 748, 749, 951 N.Y.S.2d 758, 759 
(2d Dep’t 2012).

22. 126 A.D.3d 417, 418, 5 N.Y.S.3d 52, 53 (1st 
Dep’t 2015).

23. 39 Misc.3d 27, 30, 964 N.Y.S.2d 396, 399 
(Sup. Ct. App. T. 2d Dep’t 2013). Full 
disclosure: Adam Leitman Bailey, P.C. 
represented the cooperative Board and 
prevailed both at trial and on appeal.

24. 130 A.D.3d 482, 483, 15 N.Y.S.3d 1, 2 (1st 
Dep’t 2015).
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fi nes, as set forth in a set of bylaws, 
but “the imposition of fi nes in the 
amount of $500 per day for violations 
of the guest policy is confi scatory in 
nature… The Board cites no persua-
sive authority to support the imposi-
tion of such a hefty fi ne.” Board coun-
sels face this question daily. Clients 
routinely ask, “How severe a fi ne can 
we impose?” The Board’s inclination 
is generally to make the fi ne so severe 
as to prevent the conduct sought to 
be discouraged, but if the amount is 
too high, the court will not permit a 
fi ne at all. While there are cases that 
state when it is too much, there are 
none that provide any calculation for 
deter mining what is allowable. Since 
excessively small fi nes do not accom-
plish anything, it is a diffi cult balance 
to strike.

In Sum
This has been a very important 

year in the Cooperative and Condo-
minium world, especially for middle 
class and rent-regulated tenants. The 
Court of Appeals has now allowed 
Boards of low to moderate income 
buildings to privatize and avoid a 
signifi cant transfer tax payment. At 
the other extreme, NYAG has frozen 
rent-regulated tenants’ and sponsors’ 
ability to complete apartment lease 
buy-out transactions, keeping fewer 
units from being sold. This makes 
it more diffi cult for New Yorkers to 
buy homes. At the Appellate Divi-
sions, the Courts have cleared up 
some debated issues on treating new 
owners differently than existing own-
ers, while providing cooperatives 
with the power to use self help and 
by strictly construing the corporate 
documents when applying the law.

Endnotes
1. Memorandum from N.Y. State Dep’t of 

Law on Buy-out Offers (Jul. 9, 1986).

2. Id.

3. N.Y. STATE DEP’T OF LAW, TENANT BUYOUTS 
(2015).

4. Id.

5. See PETER D. SALINS & GERARD C. S. 
MILDNER, SCARCITY BY DESIGN 29 (1992).

of their having engaged in conduct 
that justifi es a fee or fi ne and to 
dispute the board’s justifi cation for 
imposing an assessment, in the court 
decisions, the matter is much more 
about whether the Board has the legal 
authority for fi nancial matters.

One such dispute was in Cohan v. 
Bd. of Dir. of 700 Shore Rd. Waters Edge, 
Inc.,20 in which the bylaws permit-
ted a fi ne for an illegal sublet, but the 
Court did not permit the Board to 
impose it. There was no sublet; the 
disputed occupancy was that of a 
sister, one the bylaws specifi cally per-
mitted. Thus, not only did the court 
reverse the fi ne, it also awarded the 
shareholder her attorneys’ fees.

On the other hand, in Cave v. Riv-
erbend Homeowners Ass’n,21 the Second 
Department upheld a late fee, making 
the fee free from challenge under the 
business judgment rule.

In Baxter St. Condo. v. LPS Baxter 
Holding Co.,22 the court wrote, “The 
condominium board’s determination 
that the assessment was necessary 
for ‘repair’ work, which, pursuant 
to the by-laws, does not require the 
sponsor’s consent or the unit owners’ 
approval, is protected by the busi-
ness judgment rule.” While the Baxter 
court gave the Board’s justifi cation, 
there need be no such showing. And 
even though Baxter is not explicit in 
this regard, it is the only proper way 
of understanding the decision. In 
short, the justifi cation for the Board’s 
action is just a makeweight. Similarly, 
in 40-50 Brighton Road Apartments 
Corp. v. Kosalapov,23 the Appellate 
Term (2nd, 11th, and 13th Jud. Dists.) 
ascertained that an assessment was 
made to fi nance certain work for the 
cooperative. The Court refused to 
grant any signifi cance to the share-
holders’ arguments that such funds 
were not actually used for such 
purpose, but for other corporate 
purposes.

Of great importance is Gabriel 
v. Bd. of Mgrs. of the Gallery House 
Condo.,24 in which the Court acknowl-
edged the Board’s power to impose 
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alarm signal is “automatically trans-
mitted to an approved on-site loca-
tion that is normally staffed by school 
personnel during normal school 
hours.”10 

Although the defi nition of com-
mercial buildings encompasses many 
types of buildings, there are exemp-
tions under the rule for certain types 
of commercial buildings, such as 
those which are specifi cally classifi ed 
under the 2010 Building Code of New 
York state and are “occupied only 
occasionally and only for building or 
equipment maintenance.”11 

Section 1228.4 discusses spe-
cifi c requirements for the type and 
components of carbon monoxide 
detection alarms, as well as for the 
confi guration of alarms within a com-
mercial building. Commercial build-
ing owners will have to evaluate the 
carbon monoxide sources within their 
building in accordance with section 
1228.4(d) in order to determine where 
alarms must be located.12 

Endnotes
1. N.Y. COMP. CODES, RULES & REGS. § 1228.4 

(2016), WL 19 NY ADC 1228.4.

2. Id. § 1228.4(a).

3. N.Y. DEP’T OF STATE, CARBON MONOXIDE 
REQUIREMENTS IN COMMERCIAL BUILDINGS 
(2015).

4. COMP. CODES, RULES & REGS. § 1228.4(b)
(9).

5. Id. § 1228.4(b)(12).

6. Id. § 1228.4(b)(13).

7. Id. § 1228.4(p)(3).

8. N.Y. EXEC. LAW § 381 (McKinney 2011).

9. ROCHESTER, N.Y., CODE § 39-101 (Gen. 
Code Publishers 2011), available at http://
ecode360.com/12553592.

10. COMP. CODES, RULES & REGS. § 1228.4(h)
(5)(i)(2).

11. Id. § 1228.4(c)(2)(i)(b).

12. Id. § 1228.4(d).

cial buildings, who will have to com-
ply with the requirements of section 
1228.4 upon construction, owners of 
existing commercial buildings are 
required to comply with the rule by 
June 27, 2016.7 

Section 1228.4 does not include 
inspection requirements or describe 
the consequences for failing to com-
ply. However, pursuant to Executive 
Law section 381 and the regula-
tions governing the Department of 
State, the Uniform Code is enforced 
through the Division of Code En-
forcement and Administration, which 
proposes minimum requirements 
for municipalities regarding inspec-
tions and enforcement of the Uniform 
Code by local enforcement offi cials.8 
If a property owner of a newly 
constructed or existing commer-
cial building fails to comply by the 
respective compliance deadlines, the 
code enforcement offi cial with juris-
diction over the commercial building 
in question is likely able to enforce 
compliance with section 1228.4 under 
the Uniform Code and applicable 
local law. For example, the City of 
Rochester has fully incorporated the 
Uniform Code into its own municipal 
city code and is able to enforce viola-
tions by issuing fi nes.9 

The new rule has interesting im-
plications for New York State schools 
classifi ed as Educational Group E 
under the 2010 Building Code of New 
York state (the “Building Code”), as 
well as certain types of mixed use 
buildings, which are included within 
the defi nition of commercial build-
ings under the rule. Schools that are 
classifi ed as Educational Group E 
buildings under the Building Code 
and that meet the requirements of 
section 1228.4(c)(1) are required to 
install carbon monoxide detection 
alarms and must ensure that the 

The Department of State in late 
2015 adopted an emergency rule add-
ing section 1228.4 to the Uniform Fire 
Prevention and Building Code (the 
“Uniform Code”).1 Section 1228.4 sets 
forth installation and maintenance 
requirements for carbon monoxide 
alarms in commercial buildings. Prior 
to the addition of section 1228.4, the 
law only required carbon monoxide 
detection alarms in residential dwell-
ings, and excluded commercial build-
ings. The new rule became effective 
on June 27, 2015, and requires both 
new and existing commercial build-
ings to install and maintain carbon 
monoxide detection alarms.2 

Carbon monoxide is a naturally 
occurring chemical compound that 
is created by the incomplete combus-
tion of carbon-based fuels. It is an 
odorless and invisible gas, and can 
cause serious respiratory problems, 
including death, if inhaled. According 
to the Department of State, there are 
approximately 450 hospitalizations 
and 55 fatalities reported in New 
York state each year due to carbon 
monoxide poisoning.3 

Section 1228.4(b)(9) of the Uni-
form Code defi nes a commercial 
building as “any new or existing 
building that is not a one-family 
dwelling, a two-family dwell ing or a 
building containing only townhous-
es.”4 This defi nition seems to include 
any commercial building regardless 
of whether it is privately owned or 
owned by a municipality. 

Existing commercial buildings 
are those that were constructed prior 
to December 31, 2015 or construction 
projects that fi led a complete building 
permit prior to December 31, 2015.5 
Any building that does not qualify 
as an existing commercial building is 
considered a new commercial build-
ing.6 Unlike owners of new commer-
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a party requests a payoff but one day 
prior to the sale, is the lender obliged 
to go through the exercise of prepar-
ing and sending it, and then worrying 
about a clash of a tender interfering 
with the sale? 

It may be that in this case the 
assignee purposely waited until the 
eve of sale to make its request and 
such a dilatory tactic played a role in 
the decision. But if a party entitled to 
redeem otherwise makes a request 
for a payoff letter (again needing to 
know what amount to tender) can the 
foreclosing lender simply ignore that 
request? The answer has always been 
“no,” but this case suggests that—at 
least under the unusual events en-
countered—the answer is “yes.”

It is therefore not quite clear when 
a lender can ignore a payoff letter, nor 
is it apparent when a party wishing 
to redeem hits a cutoff point when it 
is too late to request revelation of the 
sum needed to redeem. 

A party with a right to redeem 
should not be so careless as to wait 
until the eleventh hour to request a 
payoff letter. But this decision only 
serves to cloud some of the principles 
relating to redemption. Precisely what 
it means in the end is perhaps an 
imponderable.
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York Mortgage Foreclosures, Lexis-
Nexis Matthew Bender, is a mem-
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Real Estate Lawyers and the USFN. 
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in American Law and he is listed in 
Best Lawyers in America and New 
York Super Lawyers. 

lead to some confusion on the part of 
both lenders and borrowers.

Here are the somewhat uncom-
mon facts leading to the ruling which 
in turn give pause.

After the judgment of foreclosure 
and sale was entered and the foreclo-
sure auction was scheduled, a non-
party took an assignment of a junior 
mortgage on the property in foreclo-
sure—that assignment from a party 
who had appeared in the action but 
had not in any way opposed it.

One day before the auction sale, 
the assignee faxed a letter to the 
plaintiff advising of the assignment 
of the mortgage to it and asking to be 
provided prior to the auction with a 
payoff amount pursuant to the judg-
ment. The plaintiff did not respond to 
the request, the sale was conducted 
and the plaintiff was the sole bidder. 

Not surprisingly—and editorially 
we might note in conformance with 
general understanding—the assignee 
moved to set aside the sale to permit 
it to redeem. The trial court denied 
the assignee’s motion and the Second 
Department affi rmed. 

The ruling was that the letter 
from the assignee requesting the 
payoff amount—even were it to be 
deemed a stated intention to redeem 
the mortgage—was not the equivalent 
of an unconditional tender of the full 
amount due prior to the sale of the 
property. Thus, having not met the 
defi nition of a tender, redemption in a 
sense was no longer an issue. 

So what’s the problem? 

From a foreclosing lender’s point 
of view, borrowers and others often 
request payoff letters, sometimes 
repeatedly, and then never pay. How 
many times then must such letters be 
sent? (It’s an open question.) And if 

We all 
understand that 
overwhelmingly 
the mortgage 
holder wants 
to be paid—the 
goal is not to sell 
the property for 
its own sake. 
It is also fairly 
well recognized 
that the time to redeem, to pay off the 
mortgage, exists and continues up 
until the moment the hammer falls 
at the foreclosure auction sale. [This 
latter conclusion can be obscure. For 
those wanting a detailed analysis of 
the subject, see 1 Bergman on New York 
Mortgage Foreclosures §2.21, LexisNex-
is Matthew Bender (rev. 2015).]

While redemption is usually 
pursued by the borrower/property 
owner, any other party with an inter-
est in the mortgaged premises has a 
right to redeem as well. But how does 
a party know precisely what sum is 
due? The simple—and practical—an-
swer is that a payoff letter is request-
ed from the mortgage holder. Because 
the right of redemption is so sacred 
[see discussion at 1 Bergman on New 
York Mortgage Foreclosures §4.07, Lexis-
Nexis Matthew Bender (rev. 2015)] the 
mortgage holder needs to issue that 
payoff letter lest it be deemed interfer-
ence with the right of redemption and 
be compelled to send the letter with 
a likely counterproductive stay of the 
action imposed.

The last point to present before 
tackling a disturbing new case on 
this subject is the method to redeem: 
an unconditional tender of the full 
amount due.

This was all confi rmed by the new 
case [LIC Assets, LLC v. Chriker Realty, 
LLC, 131 A.D.3d 946, 13 N.Y.S.3d 41 
(2d Dept. 2015)] but the facts may 
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dismissed with prejudice.14 Based on 
these facts and allegations, the court’s 
majority held that the plaintiff failed 
to establish standing because there 
was no specifi c chain of ownership 
demonstrating a clear assignment or 
ownership of the mortgage.15

With the court divided three to 
two, the majority was mainly con-
cerned with following the standards 
set forth in Aurora.  The majority 
understood the standard but skill-
fully distinguished the current case.  
Beyond the three factors set forth 
above, that the majority considered, 
there may be a fourth factor that 
was not explicitly mentioned in the 
opinion: the majority may have been 
infl uenced by the defendants’ pro se 
status.16 Because the defendants had 
been sued by Bank of America in 2008 
and again in 2013 by the plaintiff, the 
court likely wanted to provide a layer 
of protection for the defendants prior 
to allowing a lender to foreclose on 
their home because there was no cer-
tainty as to which entity was the true 
assignee or owner of the note.

One disappointment in the 
majority’s opinion was its failure to 
address the dissent’s UCC § 3-204 
argument. The dissent reasoned that 
the method by which the plaintiff 
acquired possession of the note was 
irrelevant because possession alone 
is suffi cient “to make [the] plaintiff a 
bearer and holder of a note indorsed 
in blank.”17 If the dissent’s interpreta-
tion of the UCC is correct, then the 
mere possession of the note is suf-
fi cient to commence a foreclosure 
action.

Otherwise, should this case be 
appealed to the Court of Appeals, the 
Third Department’s holding should 
be affi rmed.

the defendants defaulted on the mort-
gage and consequently JP Morgan 
Chase (“plaintiff”) commenced a fore-
closure action. When the defendants 
did not appear, the plaintiff moved 
for summary judgment. In response, 
the defendants then appeared and 
cross-moved for an order directing 
the plaintiff to produce the “wet-ink” 
note—referring to the original note, 
raising the standing issue. The trial 
court denied the defendants’ motion 
and granted the plaintiff’s motion 
for summary judgment. In 2015, the 
defendants’ appealed to the Third 
Department.8

On appeal the court deviated 
from the holding of Aurora, that the 
plaintiff could establish standing by 
demonstrating that it was the holder 
or assignee of the note at the time the 
foreclosure action was commenced.9 
Similar to the plaintiff in Aurora, the 
plaintiff submitted to the court: (1) 
the note; and (2) an affi davit from the 
plaintiff’s agent.10 Here, however, the 
court found that this was not enough 
for the plaintiff to prevail.  In a di-
vided opinion, the court noted that 
the present facts were readily distin-
guishable from those in Aurora. First, 
the note in this case included only a 
blank indorsement, whereas the note 
in Aurora had an indorsement from a 
trustee bank.11 Second, the affi davit 
submitted in support of the plaintiff’s 
position was based on “a review of 
system records without an examina-
tion of the original note” even though 
the defendants had made such de-
mands upon the plaintiffs over a year 
before.12 Finally, the defendants al-
leged that the Bank of New York had 
commenced a separate foreclosure 
action in 2008 regarding the same 
default on the mortgage payments.13 
This prior lawsuit was allegedly 

Recently, in Aurora Loan Ser-
vices v. Taylor, the Court of Appeals 
held that only a party deemed “the 
owner of the underlying mortgage 
loan with standing to foreclose” may 
commence a foreclosure action.1 In 
Aurora, the plaintiff was able to estab-
lish standing by providing: (1) a copy 
of the note the defendants executed 
to secure the loan; (2) a copy of an 
allonge attached to the note, indicat-
ing the note’s chain of custody; and 
(3) an affi davit of the plaintiff’s agent 
based on an in-person examination 
of the original note, indicating that 
the plaintiff exclusively possessed the 
original note and had not transferred 
it to any other entity.2 Although the  
plaintiff never provided the original 
note, due to the defendants’ lack of 
demand for it during discovery, the 
court held that the plaintiff, through 
the three documents presented the 
chain of ownership, establishing 
standing to commence the foreclosure 
action.3

In a previous publication of the 
N. Y. Real Property Law Journal, Briana 
Hart discussed the implications 
resulting from the Court of Appeals’ 
decision in Aurora.4 More specifi -
cally, Ms. Hart expressed concern 
that the decision in Aurora would be 
interpreted broadly by lower courts.5 
That concern was not misplaced. Five 
months following the decision in 
Aurora, the Supreme Court, Appellate 
Division, Third Department rendered 
a decision in a foreclosure action 
where standing was raised that did 
indeed broaden Aurora.6

In 2004, Mr. and Mrs. Hill, defen-
dants pro se (“defendants”), executed 
a note in favor of the Bank of New 
York to fi nance the purchase of real 
property.7 The loan was secured by 
a mortgage on the property. In 2013, 

JP Morgan Chase Bank, Nat’l Ass’n v. Hill:
The Third Department’s Application of the Aurora Standing 
Requirements
By Soohuen Ham
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14. Id.

15. Id.

16. See id. at 1057, 21 N.Y.S.3d at 364.

17. See id. at 1060, 21 N.Y.S.3d at 366-67 
(citing UCC §§ 1-201(b)(5), (21), 3-204(2)).
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student at St. John’s University 
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Property Law Journal.

5. Id. 

6. JP Morgan Chase Bank, Nat’l Ass’n v. 
Hill, 133 A.D.3d 1057, 21 N.Y.S.3d 363 (3d 
Dep’t 2015).

7. Id. at 1057, 21 N.Y.S.3d at 364.

8. Id. 

9. Id. at 1057, 21 N.Y.S.3d at 364-65.

10. Id. at 1058, 21 N.Y.S.3d at 365.

11. Id. at 1059, 21 N.Y.S.3d at 365-66.

12. Id. at 1059, 21 N.Y.S.3d at 366.

13. Id.

Endnotes
1. 34 N.E.3d at 366 at 362, 12 N.Y.3d at 615 

(quoting 14A Carmody-wait 2d § 92:79 
[2012]).

2. Id. at 362, 34 N.E.3d at 366, 12 N.Y.3d at 
615.

3. Id.

4. See Briana Hart, Case Comment, Aurora 
Loan Services, LLC v. Taylor: New York 
Court of Appeals opens the door for a less 
stringent standing requirement in residential 
foreclosures, N.Y. REAL PROP. L. J., Vol. 44, 
No. 1, 19-20 (2016).
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