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A Message from the Section Chair

Dear Young Lawyers Section Member:

Welcome to the Spring 2016 edi-
tion of Perspective, the New York
State Bar Association (NYSBA)
Young Lawyers Section’s (YLS)
printed publication. Although hard
to believe, this is the last edition of
the 2015-2016 term. The year has
flown by, and it has been a wonder-
ful year serving the YLS as Chairper-
son. The Section has had an incredi-
bly ambitious and successful year, as
reflected in the wealth of 2015-2016

YLS initiatives, programs and events.

From June 2015 to now, Section
membership has nearly tripled. I'm
truly honored to have had the op-
portunity this year to work with so
many wonderful people, and I'm
proud that the YLS has regained its
position as the largest NYSBA Sec-
tion. Let’s keep the growth up! The
NYSBA is at the forefront of shaping
and protecting the legal profession,
both in the state and in the country.
It’s a forum that brings together
incredibly capable legal minds and
authorities. It monitors for, and acts
on, pressing issues that impact at-
torneys’ lives. To list a couple of
examples, if not for NYSBA we
would have intrusive mandatory
pro bono and financial reporting re-
quirements, and New York State law
students would have had no time
whatsoever before being faced with,
in a matter of months, a completely
different bar examination than they

had spent three
years preparing
for. In addition
to these incred-
ibly important
big-picture
issues, the
NYSBA pro-
vides us with
amazing and
unparalleled
educational,
professional, and networking op-
portunities. My membership has left
me proud and fulfilled, and I am so
grateful to have had the opportunity
over the past year to lead the largest
NYSBA Section, together with my
amazing bar colleagues.

The YLS started the 2015-2016
term out with our June Executive
Committee Meeting and Supreme
Court Admissions Program, which
were held in Washington, D.C., on
June 14th and 15th, 2015. In a true
display of his dedication to young
lawyers, NYSBA President David
Miranda (a past Chair, and therefore

lifelong honorary member of the
YLS) returned early from the 800th
anniversary of the sealing of Magna
Carta in the U.K. to move the admis-
sion of our group of admittees before
the Supreme Court of the United
States. (We like to think he chose

the YLS over the Queen.) Following
the admission ceremony, we were
honored to have Justice Ruth Bader
Ginsburg join our group for an inti-
mate meeting and discussion in our
holding room.

On November 6, 2015, we held
our Fall Executive Committee Meet-
ing and CLE Program at NYSBA
headquarters in Albany, New York.
Chair-Elect Erin Flynn was the Pro-
gram Chair for the CLE Program,
and she organized a great program
designed to provide attorneys at all
stages of their careers with a basic
familiarity and understanding of (or
refresher in) matrimonial and fam-
ily law basics, business formations,
justice court practice, and landlord-
tenant law. Presenters included past
YLS Chairs Tucker Stanclift and Sar-
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ah Gold, current YLS Treasurer John
Christopher, and current YLS execu-
tive committee member Elizabeth
Erickson. Everyone did a great job!
Following the Program, all attendees
and YLS Executive Committee mem-
bers were graciously invited by the
NYSBA Executive Committee to join
the Committee for lunch, which was
a wonderful experience.

We rang in the New Year with
the NYSBA Annual Meeting, which
took place during the last week
of January, with thousands of at-
torneys gathering at the New York
Hilton Midtown for an entire week
of fantastic programs and meetings.
On January 25, 2016, the YLS partici-
pated in the 13th annual Celebrating
Diversity in the Bar networking re-
ception. This was facilitated in part
by Tyear Middleton, our wonderful
YLS Diversity Committee Chair. On
January 27th, we held our half-day
CLE Program. The Program, which
was chaired by Secretary-Elect Lau-
ren Sharkey, featured an informa-
tive lineup of presentations on time
management, leadership in NYSBA,
career skills, and navigating social
media. Later that day, we held our
Outstanding Young Lawyer Award
Presentation and Luncheon, then our
Executive Committee Meeting. The
Outstanding Young Lawyer Award
Presentation honored recipient Ja-
son Aylesworth for his outstanding
service to both the community and
the legal profession. In addition to
his entertainment law private prac-
tice, Jason is an active member in
the NYSBA Entertainment, Arts and
Sports Law Section, volunteers for
numerous not-for-profit organiza-
tions (including New York Founda-
tion for the Arts and Brooklyn Arts
Council), teaches a “Performing Arts
and the Law” course at the Brooklyn
College of Performing Arts Manage-
ment Program, and is an assistant
scout leader for Boy Scout Troop 29
in Yonkers. Jason is truly a most de-
serving recipient of this prestigious
award.

We wrapped up Annual Meeting
with our Bridging the Gap Program,

which was co-chaired by YLS Execu-
tive Committee Members Nicholas
Romano and Kristin Gallagher, who
put on a fantastic two-day program
on Thursday January 28th and Fri-
day January 29th. The Program fea-
tured an incredibly impressive lineup
of preeminent legal authorities, and
keynote speakers NYSBA President
David Miranda, Assistant U.S. At-
torney Carrie H. Cohen (prosecutor
from the Sheldon Silver trial), and
Retired U.S. Magistrate Judge Hon.
Mark D. Fox.

We just wrapped up our seventh
annual Trial Academy, which was
held at Cornell Law School in Ithaca,
New York from March 30th—April
3rd, 2016. Trial Academy is a five-day
trial techniques program. Geared
toward new and young attorneys,
participants attend morning lectures
developed to advance and improve
courtroom skills. Morning sessions
are followed by lunch and then after-
noon breakout sessions, which allow
for attendees’ direct participation
and learning with critique faculty.
Co-Chairs Immediate Past-Chair Sar-
ah Gold and Chair-Elect Erin Flynn
put on an amazing program, full of
outstanding presenters and faculty!
Thanks to Sarah and Erin, and all
of the other individuals (including
NYSBA’s Megan O'Toole and Adri-
ana Favreau) and sponsoring Sec-
tions who worked so hard to make
this year’s program great. If you
haven’t attended Trial Academy yet,
mark your calendars for our eighth
annual program, to be held in Spring
2017! (Details will be available soon.)
Our Spring Executive Committee
Meeting was held in Ithaca on March
31st during the Trial Academy.

Thanks to collaboration with the
NYSBA Pathway to the Profession pro-
gram, we have more student mem-
bers than ever before. Recognizing
that law students are the future of the
legal profession, the NYSBA's Path-
way to the Profession offers New York
State law students an opportunity to
take an active role in the NYSBA. In
an effort to encourage active partici-
pation of law students in our Section,

this year the YLS re-activated its Law
Student Development Committee
(co-chaired by YLS Secretary Ter-
rence Tarver and Jessy Albaz), which
is now tasked with developing and
contributing to law student-focused
events, and facilitating interaction
between our law student members
and the Section. To that end, YLS
has been active in working with the
Pathway to the Profession program in
reaching out to, and attracting, law
student members with programs of
interest.

In addition to our Executive
Committee meetings and signature
programs, the YLS has undertaken
many other projects. Our judicial dis-
trict representatives have coordinat-
ed amazing educational, social, and
networking events across the state.
Our Section liaisons have facilitated
events, and a flow of information
between YLS and other substantive
Sections, which has created many op-
portunities for YLS member involve-
ment in other Sections’ substantive
programs.

This year we have two new,
wonderful editors working on our
YLS publications. Keri Mahoney,
the new editor of our print newslet-
ter, Perspective, graduated in 2014 as
Valedictorian of Touro College Jacob
D. Fuchsberg Law Center. Sasha
Grandison, the new editor of our
monthly e-newsletter, Electronically
in Touch, is a 2010 graduate of the
University of the District of Colum-
bia, David A. Clarke School of Law,
where she served as Law Review As-
sociate Editor. Both women have in-
credibly impressive writing/editing
backgrounds, and we are so pleased
and honored to have them join our
Executive Committee this year. Wel-
come Keri and Sasha! Our publica-
tions are in good hands, indeed.

The YLS is currently holding our
fourth annual Civics Prize Contest,
which is being co-chaired by Lau-
ren Sharkey and Emily Walsh. We
are so grateful to the NYSBA Law
Youth and Citizenship Committee,
which has graciously co-sponsored
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the contest with us. The program,
which was conceived four years ago
by then-YLS Chair Michael Fox, in-
vites New York State 11th and 12th
graders to participate, and serves

as a platform to enhance students’
understanding of U.S. government
through their creative participation
in the poster and/or essay portion
of the contest. As an original chair
of the contest, it is a matter near and
dear to my heart. Every year, the YLS
has been astounded by the creativity
and talent that goes into the submis-
sions—we can’t wait to receive this
years’ submissions!

Also this year, we formally
added our Young Lawyer Friends
of the Foundation Committee as
a YLS Standing Committee, and
have been increasing activity of and
membership in the Committee. This
YLS Committee, which is chaired by
Naomi K. Hills, interacts with the
New York Bar Foundation (TNYBEF),
which is a nonprofit, philanthropic
organization that receives charitable
contributions from individuals, law
firms, corporations or other entities
and provides grants to further its
goals of promoting and advancing
service to the public, improvements
in the administration of justice, le-
gal research and education, high
standards of professional ethics, and
public understanding of legal heri-
tage. TNYBF makes grants to finan-
cially support law-related programs

State. The YLS is grateful to past
Chair James Barnes, who serves as a
Director of TNYBF, and who was in-
strumental in creating our Friends of
the Foundation Committee. The YLS
is excited to take more of an active
role in promoting TNYBF’s mission
through its Friends of the Foundation
Committee. On August 6, 2015, the
first gathering of the founding mem-
bers of the Young Lawyer Friends of
The New York Bar Foundation took
place at Lincoln Center in NYC for

a fabulous Latin Boogaloo concert.
Young lawyers can become a mem-
ber of the Young Lawyer Friends

of the Foundation by donating $30
to TNYBF—it’s one of the best, and
most meaningful $30 you can spend!

Our Public Service and Pro Bono
Committee (chaired by Erica Weis-
gerber) has also been active, and is
presently planning a volunteer event
for this month with City Harvest
at the Washington Heights Mobile
Market. Kara and Erica are also
spearheading a Section initiative to
revise our Now That You've Turned 18
Booklet. This booklet is published by
our Committee on Public Service and
Pro Bono. The Committee’s primary
objective is to increase the public’s
understanding of the law and this
publication is provided to give
young adults an overview of their
basic legal rights and responsibilities.

The year has included count-
less other programs, and the list of

mention of here. Suffice to say, there
are many, many individuals, both

in YLS leadership and membership,
and also in NYSBA leadership, be-
hind our Section’s success this year.
These people, and notably, my fel-
low officers, Chair-Elect Erin Flynn,
Treasurer John Christopher, and Sec-
retary Terrence Tarver, as well as our
NYSBA staff liaison, Megan O’Toole,
have made this year a success, and
have made my term as Chair a true
honor and privilege. It is amazing to
have had the opportunity to serve
alongside such wonderful people
(including our past Section chairs), in
advancing the goals of our Section.
If you are not actively involved in
the YLS, I highly encourage you to
become more involved—contact our
Chair-Elect, Erin Flynn (erin.k.flynn@
gmail.com—she is presently making
appointments for the 2016-17 Term).
We have accomplished so much, and,
looking ahead, I know that the Sec-
tion is in the most capable of hands
to accomplish even more. My in-
volvement with the YLS has been so
incredibly rewarding. Truly, from the
bottom of my heart, thank you all for
having given me the opportunity to
serve you.

Very Truly Yours,

Erica M. Hines, Esq.
Section Chair

June 2015-June 2016
Heslin Rothenberg Farley

of legal services organizations, non- ",
proﬁ%s, bar‘;lssocia%ions and other people tcf> whom thanks shouldlfe & Mesiti P.C.
organizations throughout New York given s far too extensive to make
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From the Editor’s Desk

Welcome to the Spring 2016 jour- young nurse, near-empty jar again, slowly and la-
nal of Perspective. I hope you will find every mistake boriously gathering grains of sand.
this publication to be informative was a learn- Ih his i Lo
and helpful as you continue to grow ing experience op(eit 1?ﬁmrna stves dy;) 11 K
and develop your professional career and each day some sand to fill your jar and 1 loo
as a lawyer. I picked up a forward to continuing to grow with

tiny piece of all of you. In ten years, may we all

Law is a second career for me; | look back with admiration and pride

fidence.
was a registered nurse before becom- SOMHIEnEe. on the attorneys that we are today;,
X 1 Desoite bei d Like gathering bask i . fid
ing a lawyer. Despite being older a small grain of ask in our ever-growing confidence
and (hopefully) wiser, starting a new sand each day and expertise, and be reaching a

hand back to help the next decade of
young attorneys fill up their jars.

professional career as a lawyer fills
me with the same strange mixture
of anxiety and exhilaration that I felt
when [ was a young nurse. Lately, I
am acutely aware of the confidence
and expertise that I built in my first
decade of nursing practice. As a

in a small jar, each day the volume
of my confidence did not noticeably
change but after ten years the jar is
full and that young nurse is replaced
with a confident, experienced “old”
nurse. Now, I find myself with a

Keri A. Mahoney
Editor-in-Chief
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Unbundling in the New Legal Marketplace©

By Pamela Bucy Pierson

It was the
end of the se-
mester. Alan,
an impover-
ished 1L, sat
in traffic, frus-
trated. Parked
U-Hauls, SUVs
and students
carrying boxes
and furniture
were every-
where. As he watched two coeds
struggle with a large flat screen tele-
vision, Alan thought, “I could make
money moving students in and out
of apartments.” His mind raced....
Bart, a classmate, needed money as
badly as Alan and had a big pickup
truck.... We could charge $15, maybe
$20 an hour.... Moving furniture
wouldn’t be all that different than
working out at the gym. Alan called
Bart.

By the time Alan reached home,
he and Bart had a plan and a name
for their business, “Law Man in a
Van.” They distributed flyers around
campus, advertised on Craigslist,
posted on Facebook, and within days
had dozens of customers. Then they
started thinking about the things
that could go wrong. What if they
dropped someone’s flat screen tele-
vision? Or had a car wreck hauling
customers’ belongings? Would they
be sued? For how much? Could they
limit their liability by incorporating?
How would they do that? Alan and
Bart made a list of questions and
scheduled a meeting with Carol, an
attorney Bart had worked with.

Carol recommended that they
create an LLC to limit their liability;
increase their insurance coverage;
obtain “cargo” insurance (required
by law); and register their business
with the Secretary of State and pro-
bate judge in their local county (both
required by state law). Carol also
advised that they protect their busi-
ness’s name, “Law Man in a Van,”

by acquiring a trademark. “Who
knows,” she said, “you may want to
franchise your moving business after
you graduate.”

Aware that Alan and Bart were
concerned about the cost of legal
fees, Carol explained that they could
save fees by “unbundling” their legal
needs and handling some of the legal
issues themselves.

“What is unbundling?” Bart
asked. He had never heard the term.
Nor have lots of attorneys. Because
“unbundling,” also known as “lim-
ited scope representation,” is a new
way of delivering legal services,
many lawyers don’t know about it.
They should. Unbundling is good
for clients and for lawyers. It helps
clients get legal services they need. It
also helps lawyers expand their cli-
ent base and, by providing a mecha-
nism for limiting their role in a case,
helps lawyers weed out unresolvable
or non-profitable cases.

“Unbundling” occurs when a
client and attorney agree that the
attorney will handle some aspects
of the client’s legal matter and the
client will handle the rest. For ex-
ample, Carol suggested that Alan
and Bart could handle incorporating
their business, obtaining the neces-
sary insurance, and registering their
business with the Secretary of State
and the probate judge. Forms and
instructions are publicly available for
all of these tasks. However, if Alan
and Bart wanted to trademark their
business, Carol advised that they
should use counsel.

Business clients have unbundled
their legal work for years, keeping
some matters in-house and outsourc-
ing others to law firms. Unbundling
has not been an option for individual
clients until recently, however. Sever-
al developments in the legal market-
place have made unbundling viable
for individual clients. Today, almost
everyone has immediate, free access

to legal advice, forms, and filing in-
structions through the internet. Some
advice is good, and some is not, of
course, but the fact is legal advice on
simple matters is readily available.
Another factor is the high cost of at-
torneys’ fees. The average person
cannot pay several thousand dollars
for help with a legal problem.

For both of these reasons, a lot
of people are going to court pro se,
which is creating a large burden on
the courts. Court systems, govern-
ment offices and bar associations
have responded by creating a vari-
ety of free services and online tools
to help individuals handle some of
their legal issues themselves. Legis-
latures have also responded. Within
the past few years, all fifty states
have amended their civil rules of
procedure and codes of professional
responsibility to make it easier for
attorneys to handle some, but not all,
of clients’ legal needs.

Unbundling a client’s legal needs
can be tricky, however, which is why
law firms like to hire lawyers who
know how to do it. Not all cases or
clients are appropriate for unbun-
dling. Complex cases and clients
with mental illness, limited intellec-
tual ability, or psychological health
problems are not good candidates for
unbundling. Unbundling legal ser-
vices can also be a challenge because
the applicable rules of civil proce-
dure and codes of professional re-
sponsibility vary from state to state.
Since failure to comply with duties of
professional responsibility can jeop-
ardize a lawyer’s license to practice
law, it is important for attorneys who
unbundle legal services to know how
to do so. Here are a few of the unique
issues posed by unbundling;:

¢ The professional codes of
responsibility in every ju-
risdiction prohibit counsel
from communicating with a
party represented by oppos-
ing counsel. State legislatures
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have addressed this duty in
unbundled representations

by permitting, for example,
communication with a party
represented by opposing
counsel on matters outside the
scope of limited representation
(Nebraska), or permitting com-
munication with a party unless
counsel is provided notice of
the limited scope representa-
tion (Cf. Washington, Florida,
Iowa).

State laws mandate that when
counsel signs and files plead-
ings, he or she certifies that the
pleadings are well grounded
in fact and law. Some jurisdic-
tions alter this obligation in
unbundled representations
somewhat, permitting, for
example, counsel to rely on
the “self-represented person’s
representation of facts, unless
the attorney has reason to be-
lieve that such representation
is false, or materially insuffi-
cient.” (Cf. Alabama, Arizona,
Montana).

Some jurisdictions require that
counsel disclose his or her role
in limited representations to
the court and opposing coun-
sel (Cf., Nevada, Oregon) and
inform the court and opposing
counsel when the agreed upon
services have been concluded
(Cf. Washington, Florida).
Other jurisdictions simply
require the pleadings to state

“prepared with assistance of
counsel” (MA).

e Attorneys must avoid rep-
resentation which creates a
conflict of interest with other
clients. In limited representa-
tions arising from programs
sponsored by non-profit orga-
nizations or courts where con-
tinued representation is not an-
ticipated, many jurisdictions,
following the ABA’s lead, limit
this prohibition to actual con-
flicts of which counsel is aware
(ABA Model Rule 6.5; Cf.
Maine, Wisconsin). By absolv-
ing counsel from the obligation
to conduct a full conflicts check
within his or her firm, this ap-
proach facilitates unbundling,
at least in qualified programs.

¢ While clarity with one’s client
about the scope of legal repre-
sentation is always a best prac-
tice, clarification in unbundled
situations is especially impor-
tant. Counsel in unbundled
representations should memo-
rialize, in writing, the scope
of the representation prior to
entering into a representation
arrangement, as well as any
changes in the scope of the
representation.

Unbundling fits today’s world
where self-help is increasingly vi-
able and clients are demanding cost-
effective provision of legal services.
As Henry A. Callaway, an expert in

NYSBA
WEBCAST

unbundling, states: “Unbundling is
like going to iTunes and download-
ing the song you want instead of
buying the whole album, or going to
Home Depot and checking yourself
out with the scanner instead of pay-
ing the higher price at the local hard-
ware store.” Lawyers should take
note of unbundling as a new way of
delivering legal services and become
proficient at it, thereby helping their
clients and giving themselves a boost
in a competitive job market.

Pamela Bucy Pierson is the
Bainbridge-Mims Professor of Law
at the University of Alabama School
of Law. The topic of limited scope
representation is discussed further
in her book, The Business of Being
a Lawyer (West Academic 2014).
Professor Pierson is the author of
7 books, over 50 law review and
bar journal articles, and has testi-
fied before Congress 3 times. The
author expresses her appreciation to
the Honorable Henry A. Callaway,
United States Bankruptcy Court,
S.D. AL and Johnathan N. Wilhelm
(UA Law, 2015) for their assistance
with this article.

© 2015 by the American Bar Associa-
tion. Reprinted with permission. All
rights reserved. This information

or any portion thereof may not be
copied or disseminated in any form
or by any means or stored in an elec-
tronic database or retrieval system
without the express written consent
of the American Bar Association.

View archived Webcasts at

www.nysba.org/
webcastarchive
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Taking up a Cause: Why New Lawyers Should Consider
Practicing Civil Rights Law

By Cory Morris

Unlike
any other pro-
fession, when
you become
a lawyer you
have the privi-
lege and duty
to advocate for
those in need
of representa-
tion—those
deprived of
their most basic liberties—and a
lawyer can change the world with a
single lawsuit.

Usually the brunt of ill-founded
jokes, lawyers and, more specifically,
those attorneys who fight to protect
civil liberties, remain a steadfast
check on government oppression
and an overzealous executive. “The
irony of the ‘kill all the lawyers’
proposition is that the quotation ac-
tually reflects the system-preserving
characteristics of the legal profession
and the knowledge that lawyers are
a barrier against insurrection.”! But
lawyers have difficult jobs, suffering
from disproportionate rates of sub-
stance abuse and mental illness,? and
often do not derive personal satisfac-
tion from their work. Job prospects
and student loan debt aside, perhaps
focusing on the difference lawyers
can make in our clients’ lives and our
potential to make positive change in
the world can help ameliorate some
of the problems fresh lawyers face.
Believe in something, become prin-
cipled, and fight for a cause.

Law school orientations rarely
talk about an epic case of landlord’s
rights or a case determining where
the jurisdiction of a multinational
trust lies but, instead, orientations to
the legal profession emphasize the
decisions that impact our freedom,
privacy, liberty rights, and due pro-
cess and the pursuit of happiness.

Brown v. Board of Education, Griswold
v. Connecticut and Chaplinsky v. New
Hampshire impact our everyday lives.
The struggle for civil rights is far
from over. For example, irrespective
of your position on the matter, the
Federal Bureau of Investigation’s
pursuit of an Apple iPhone has
caught the attention of a nation: on
one side, the government, while, on
the other, everyday privacy rights
and the negative liberty implications
of a Court order.? Indeed, we should
be wary of the dangerous precedent
the government is trying to set and
its implications for free speech, free-
dom from government compulsion
and negative liberty interests.*

Think about why it is you be-
came a lawyer, what it means to be
an officer of the Court and your oath
to uphold, protect, and safeguard the
constitution.

Righting Wrongs and Protecting
Civil Liberties

Morris Dees, founder of the
Southern Poverty Law Center, is a
hardened advocate fighting against
hate groups. Bringing the Ku Klux
Klan (KKK) to its knees, again and
again,® Dees helped dismantle the
KKK and his organization continues
to monitor and fight hate groups. A
living legend, “Dees decided to sell
his successful book publishing busi-
ness to start a civil rights law prac-
tice that would provide a voice for
the disenfranchised.”® That legacy
continues today, forty years later,
litigating cases that have far-reaching
impact.

Myron Beldock once said
“[plower is easily misused by those
in power. You either roll over or
you fight back.” Although a general
practitioner, Mr. Beldock is most
remembered for his representation
of individuals in high profile cases,

including George Whitmore, Jr. and
Rubin “Hurricane” Carter and one
of the Central Park Five defendants.
Although he had a vast career, it is
these cases that the New York Times
mentioned when Mr. Beldock left us
at eighty-six years old.”

“In the city of New York, in 1964,
a destitute young black man named
George Whitmore Jr. confessed to
three murders he did not commit.
Claiming he was physically beaten
into confessing, Whitmore held onto
his innocence.? After two trials and
three years of incarceration, Beldock
took the case.!’ He carefully scru-
tinized the rape victim and called
alibi witnesses.!! He made clear that
Whitmore was the only black male in
the identification lineup.'? “Coerced
confessions by Mr. Whitmore became
instrumental in the 1966 Miranda de-
cision by the Supreme Court, which
required the police to advise sus-
pects of their rights to remain silent
and be represented by a lawyer.”!3
Furthermore, coerced confessions
“were also decisive in the 1965 repeal
of capital punishment in New York
State except in the murder of police
officers.”14

”8

Advocating for Whitmore and
others, Myron Beldock epitomized
what it meant to take unpopular
cases, to fight, and to win. “He was
a hero to many civil rights lead-
ers, who called him a crusader for
justice.”t>

Fighting Official Misconduct

News headlines are rife with
police misconduct, racial inequal-
ity and protests. Whether it is the
public’s right to know, representing
whistleblowers, or suing a state ac-
tor accused of violating someone’s
constitutional rights, representing
people who are faced with the over-
whelming opposition of the govern-
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ment is vital to our system of law.
The Federal Government and the
Department of Justice may either

be incapable or unwilling to step in
on our behalf. “Federal prosecutors
chose not to levy charges against U.S.
law enforcement officers alleged to
have committed civil rights viola-
tions in 96 percent of relevant cases
from 1995 to 2015.”1¢ From botched
and unscrupulous criminal prosecu-
tions to the failure to prosecute cases,
it is often the private bar that is re-
sponsible for remedying misconduct
and freeing the innocent. Indeed,
“[a]bout 40 percent of the 2015 ex-
onerations involved official miscon-
duct, a record. About 75 percent of
the homicide exonerations involved
misconduct.”!” This is coupled with
astounding facts that fly in the face of
everything we are taught: should it
not be that ten guilty persons go free
rather than one innocent person suf-
fer? “Researchers found that 149 peo-
ple were cleared in 2015 for crimes
they didn’t commit—more than any
other year in history.”18

Civil Rights Attorney Ron Kuby
stated that “[cJondemning so many
to unconstitutional imprisonment is
an incalculable human loss. Those
who argue that this price must be
paid are not the ones who pay it.” !
As officers of the Court, lawyers
shoulder that burden. When choos-
ing a practice area, think about what
matters most in your life and the is-
sues discussed in this article. Few can
legitimately argue that other legal
causes in life are more compelling
than these.
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A Beginner’s Guide to Legislative Drafting

By Deborah Beth Medows

As anewly
admitted attor-
ney, you need
to know how to
draft legislation
if you choose
towork as a
legislative at-
torney. One of
my earliest le-
gal experiences
occurred after I was appointed as As-
sistant Counsel to the New York State
Legislative Bill Drafting Commission.
I found myself drafting for the New
York State Assembly and the New
York State Senate, and advising on
the constitutionality of the proposed
legislation. Legislative attorneys may
have different roles and state require-
ments can differ; you will need to
draft within the scope of your role
and jurisdictional requirements. How-
ever, these are the general lessons that
I gleaned from my own experiences.

1. Write simply. Drafting is
practical poetry for lawyers,
as we artfully select words to
shape society. However, unlike
flowery and abstract poetry,
which adumbrates imagery
that leaves the audience guess-
ing as to its intended meaning,
in the realm of drafting, you
must be deliberate, intentional,
and clear with your word
usage. Although poets are
fond of synonyms, in draft-
ing, consistency is key. Think
about how your verbiage
may be construed so as not to
accidentally convey a differ-
ent intention than that of the
legislative sponsor. When you
draft legislation, state exactly
what needs to be said in the
most straight-forward manner
possible. Don’t worry about
dazzling the reader with your
erudite diction and the impres-
sive caliber of jargon; you can
save that for some other forum
like a cocktail party, if you
must. We both know you are

smart if you are taking your
free time to read a piece on
legislative drafting, when there
is a plethora of other things
that you could be doing right
now. However, in the context
of legislative drafting, your
brilliance will be conveyed by
how you can articulate an idea
into bill form in the clearest
and most concise manner pos-
sible. If you write in a confus-
ing manner that can later be
misinterpreted in application
and enforcement, it can create
issues that can be the subjects
of lawsuits that waste time,
money, and judicial resources.

. Write carefully. Legislative

drafting can be very technical.
Precision is key, and be careful
with your citations to other
laws.

. Write purposefully. Word

choice can be critical and
powerful. For example, think
about how differently the
words “shall” or “may” can
be construed, although in

a non-legislative context it
might not seem as important.
Similarly, be aware of the con-
notations of the various docu-
ments that you write, because
they can have major practical
consequences when applied.
As Mark Twain opined, “the
difference between the almost
right word and the right word
is really a large matter—it’s the
difference between the light-
ning bug and the lightning.”?
Never underestimate the
power that words can make, so
consider carefully every word
that you put in your legislative
drafts.

. Do your research. You need

at least a rudimentary under-
standing of the issue about
which you are drafting. If you
don’t understand the sub-
stance of what you are draft-

ing, that poses a challenge.
However, you may have many
assignments to draft, so you
might not have the opportu-
nity to research as much as
you would like. Understand
that you may have time con-
straints and work as effectively
and efficiently within that time
frame.

. Do not automatically rush to

recreate the wheel. You might
get an assignment that looks
mind-bogglingly difficult, and
we have all been there. Take a
deep breath and relax. Chances
are that some other jurisdic-
tion has faced the same issue.
Look at how other states have
drafted similar legislation.
States obviously have differ-
ent laws and different formats
for legislative drafting. Yet,
researching how other states
have worded their legislation
can serve to lend general ideas
that you may not have previ-
ously considered. Be careful,
however to use those models
only for that purpose, because
those laws are specific to their
jurisdictions.

. Ask. Do not be afraid to ask

questions, both substantively
and stylistically. Especially as

a newly admitted attorney,
chances are whatever kind of
assignment comes your way,
your colleagues have likely en-
countered something similar in
their professional experiences.
Always clarify with the office
sponsoring the bill if you need
clarification for issues such as
the timing of the bill (including
when it should go into effect or
expire), or regarding the sever-
ity of a criminal penalty, which
can have tremendous conse-
quential effects on people’s
lives.

. Contextualize the bigger

picture and your role in the
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process. This point cannot be
overemphasized. You may
not necessarily believe in the
bill that you are drafting, but
unless it is unconstitutional

or morally unconscionable,

it is your job to draft it if the
legislator wants that drafted
because the people elected the
legislator, not you, to repre-
sent their societal needs and
interests. You must respect the
legislative process and you
need to act appropriately as

a drafter within the scope of
your duties by drafting leg-
islation with which you may
at times disagree. (Generally
speaking, there are many fine
pieces of legislation to which
intelligent minds may dis-
agree, and that is the spirit of
democracy.) As alegislative
attorney, always remember
the bigger picture, and that
you are playing a role in help-
ing society, and take your
own ego out of the equation.
Additionally, the first time that
many people draft legislation,
a rookie mistake is to be con-
cerned that what they are be-
ing tasked with drafting is not
currently in state law. That is
absolutely correct, because the
entire point in drafting legisla-
tion is to help develop future
laws! Rather than worrying if
something is currently in the
law, instead, drafters should be
more concerned with whether
something would be consti-
tutional. Also remember how
powerful drafting skills can be
and how important legislative
drafting is in affecting society.
Much ink has been spilled on
the legacy of Robert Moses
because he was able to harness
the skills of legislative drafting
to accomplish his goals.?

Be patient. Drafting can be te-
dious and frustrating, especial-
ly as a newly admitted attor-
ney with little or no experience
in drafting. Know that you are
not alone. Even the Founding
Fathers took the time to mas-
ter the drafting process; the

10.

Declaration of Independence
went through several rough
drafts.3 After all, we now
today quote the inimitable
words promising “life, liberty,
and pursuit of happiness,” for
the immeasurable impact that
this document has had upon
our nation’s history. We do not
think of the prior drafts over
which the drafters of these
words labored, because the
end result is what counts the
most. If Thomas Jefferson, a
future President of the United
States and savant, cut his teeth
drafting that language, then
you are in good company as
you rework your own legisla-
tive drafts. Have patience and
remind yourself that not all the
bills that you will draft will be
passed, especially in their early
forms. However, what will lat-
er pass into law might surprise
you, so treat everything you
draft with significance and the
gravity as if it might one day
become law.

Masterful legislation takes
teamwork. Depending on your
position, you may need to be
in touch with legislators; your
co-workers or fellow drafters;
and the administrative assis-
tants whose daily help ensures
that your office runs smoothly.
Working in legislative law can
present time-sensitive dead-
lines, so you need to work
together with others to achieve
the best results possible.

Develop your drafting style.
When drafting legislation,
there is a certain magic to the
process of being able to turn
concepts into what will later
become law. As you get more
comfortable honing your draft-
ing skills, you will understand
that everyone has different
styles of drafting. Conceivably,
“if five drafters were set on the
same Bill, each might emerge
with a different product,” sug-
gesting that “legislative draft-
ing is an art rather than a pre-
cise science.”® Read through

legislation drafted by others
in order to develop a sense of
what techniques work well in
your own constantly-develop-
ing drafting style.

As President Barack Obama
stated, “A good piece of legislation, is
like a good sentence; or a good piece
of music. Everybody can recognize
it. They say, ‘Huh. It works. It makes
sense.””®
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Why More States Should Not Jump on the Uniform Bar

Exam Bandwagon

By Ben Bratman

This article appeared originally on the website [D Journal (www.jdjournal.com) on June 17, 2015, not long after New York announced its
adoption of the Uniform Bar Exam (effective with the July 2016 examination). Since that time, six additional jurisdictions—Ilowa, New
Mexico, District of Columbia, Vermont, and South Carolina and New Jersey—have announced their adoption of the UBE, bringing the to-
tal to 22. This article also makes reference to attributes of the three-day California Bar Exam that, upon that exam’s July 2017 shift to a two-
day format, will be eliminated. Specifically, California will shift from two three-hour performance tests to one 90-minute performance test.

In May
2015, New
York became
by far the most
populous and
prominent
state to adopt
the Uniform
Bar Exam, the
standardized li-
censing test for
lawyers created
and promoted
by the National Conference of Bar Ex-
aminers.! New York is the 16th state
to take on this uniform test commonly
referred to as the UBE.2

With such an influential state on
board, the UBE is now all the rage.
New York Court of Appeals Chief
Judge Jonathan Lippman predicted
that his state’s move would trigger a
“domino effect” ultimately leading to
adoption of the UBE throughout the
country.? The president of the Florida
Bar predicted that the northeastern
states will soon follow New York’s
lead and also acknowledged that
Florida will give accelerated consid-
eration to the UBE.* And UC Irvine
Law School Dean Erwin Chemerinsky
argued in an L.A. Times op-ed that
California should join New York in
adopting the UBE.®

Before other states choose to fall
like dominoes and crown the UBE as
the predominant or sole bar exam in
the nation, the entire uniform exam
initiative merits closer scrutiny. To be
sure, adoption of the UBE throughout
the country would make law licenses
much more portable for beginning
lawyers recently out of law school.
That is a worthy goal, but the UBE is
a dubious and potentially damaging

means for achieving the desirable end
of greater interstate license portabil-
ity, especially because there is a differ-
ent and more benign way to achieve
that end.

A comprehensive consideration
of the UBE and all that comes with it
reveals five reasons why additional
states should step back from the
precipice and be very cautious about
joining the UBE bandwagon.

1. The UBE perpetuates a flawed
bar exam and is fundamentally
inconsistent with recent trends
in legal education and the legal
profession

The UBE is a collection of three
testing instruments, each authored
and sold to states by the National
Conference: The Multistate Bar Ex-
amination (MBE), the Multistate
Essay Examination (MEE), and the
Multistate Performance Test (MPT).0
The MBE is a six-hour multiple-
choice exam with 200 questions test-
ing knowledge of Civil Procedure,
Constitutional Law, Contracts, Crimi-
nal Law and Procedure, Evidence,
Real Property, and Torts.” The MEE
includes essay questions covering
the MBE subjects and five additional
ones.® The MPT requires applicants to
complete assigned written lawyering
tasks relying on furnished legal and
factual materials.’

Right now, the vast majority of
states already administer the MBE,
all states administer essay questions
(about half use the MEE), and about
two-thirds of states administer the
MPT.! Full adoption of the UBE
would therefore prop up and perpet-
uate the current bar exam model—a
model that is the subject of vocal and

growing criticism from various con-
stituencies and on many fronts.

Prominent among the criticisms
is that the exam fails to adequately
evaluate many basic lawyering com-
petencies and focuses too heavily
on substantive knowledge of law,
thereby requiring applicants to en-
gage in extensive memorization solely
for the sake of the test.'! Meanwhile,
responding to the demands of the
legal marketplace, legal education is
increasing its emphasis on experien-
tial learning and skill development.!?
As Professor Dennis Honabach has
noted, “the UBE sustains and rein-
forces an anachronistic over-emphasis
on general subject matter knowledge
just at the moment when we should
all be dynamically shifting focus and
resources toward experiential learn-
ing and skills training.”13

The presence of the MPT redeems
the UBE to a limited extent, as the
MPT does not test substantive knowl-
edge of law but rather evaluates only
lawyering skills.'* However, the MPT
evaluates a narrow range of skills
and, as discussed below, receives the
lowest scoring weight among the
three UBE components.

2. The UBE would represent
a regressive change to the
current bar exam in several
states

By adopting the UBE, a state
agrees to administer the MBE, six
MEE questions, and two MPT ques-
tions.!® They also agree to weight
the individual scores as follows: 50%
MBE, 30% MEE, and 20% MPT.!¢ The
MBE scores are scaled based on level
of difficulty, and scores on the written
portions of the exam (MEE and MPT)
are then scaled to the MBE.
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Among the states that have not
yet adopted the UBE are several that,
giving some credence to criticisms
of the bar exam, do not follow the
National Conference’s lead. Some
do not use all of the three tests, and
many others decline to use the num-
ber of questions or the 50/30/20 score
weighting that the National Confer-
ence recommends—the same that it
requires of UBE states.!” Currently,
for example, at least eleven states that
administer the MBE weight it at less
than 50% of the overall score,!® believ-
ing that the ability to write answers
is a better reflection of fundamental
competencies than the ability to
answer multiple-choice questions.

In addition, three states (California,
Oregon and Georgia) plus the District
of Columbia choose to weight the
performance test at more than 20%,'
believing that less than 80% of a bar
exam score should depend on ques-
tions that require recall of memorized
law.

As a result, in the case of numer-
ous states, adoption of the UBE would
actually be a step backward in that it
would increase the role of multiple-
choice questions and/or decrease the
role of performance test questions.
That is reason enough for those states
not to accept the UBE. The circum-
stances of New York’s decision are
illuminating in this respect. New York
has been using only one MPT ques-
tion accounting for a mere 10% of the
overall score.’ The Advisory Com-
mittee that recommended adoption of
the UBE to the Court of Appeals de-
fended its recommendation in part by
noting the resulting increase in skills
testing through a second MPT ques-
tion.2! New York’s decision to adopt
the UBE is thus a powerful precedent
for about a dozen other states, includ-
ing California, not to adopt the UBE
but to reject it.

3. The advantage of having a
national testing organization
set a singular scoring
methodology for all bar exams
is overstated
To be sure, the National Confer-

ence has greater testing expertise and

resources than does any individual

state. The organization employs psy-
chometric experts and apparently
has concluded that the combination
of the MBE, MEE and MPT at the
scoring weight of 50/30/20 is an ap-
propriate mix to establish maximum
testing reliability and validity. (Reli-
ability is the extent to which multiple
exams over time produce consistent
results; validity is the extent to which
the exam tests skills relevant to the
profession.??)

As a multiple-choice exam, the
MBE is indeed an anchor of testing
reliability, but reliability in testing,
like anything, can be taken to an ex-
treme. The problem is that the MBE
does very little to achieve testing va-
lidity.? For that reason, and given the
possible adverse impact of multiple-
choice tests on ethnic groups under-
represented in the legal profession,?
the MBE should be weighted as low
as possible to achieve reliability of
overall exam scores.

Finding the right balance between
reliability and validity is not an exact
science, and 50% as the weight for a
multiple-choice test with high reli-
ability and low validity is not a magic
number. Michael T. Kane, Ph.D., a
veteran educational testing expert and
former Director of Research for the
National Conference, has written that
“any weighting system that assigns at
least 40% to the objective component
works reasonably well” as long as the
remaining elements are scaled to the
MBE.? (The vast majority of states us-
ing the MBE do in fact scale their writ-
ten test components to the MBE. %)

As of this writing, Delaware, Mis-
sissippi, North Carolina, Texas and
Virginia all weigh the MBE at 40% of
the overall score, and Pennsylvania at
45%.2” Merely for the sake of the UBE,
these states should not be compelled
to increase the extent to which they
premise competency determinations
on an applicant’s ability to answer
multiple-choice questions. Should any
state, including the five additional
ones that weight the MBE at less than
40%, wish to change its method of
scoring to achieve greater testing reli-
ability, it can surely do so on its own
volition—separate from any decision
about joining the UBE.

Another quirk of the National
Conference’s mandated scoring
weight for UBE states is its alloca-
tion of the remaining 50% between
the MPT (20%) and the MEE (30%).
Nearly 20 years after the MPT was
introduced, and after considerable
movement in legal education toward
greater and more varied skills train-
ing, what is the current basis for still
giving lesser weight to performance
test questions than to essay questions?
The MPT might be modestly more
expensive to produce,® but it is surely
the most valid testing instrument on
the bar exam,? evaluating more law-
yering skills than essay questions do
while not requiring recall of memo-
rized law.

For many jurisdictions, essay
questions are a means for testing
knowledge of local law, but if local
law can instead be covered through
supplemental state CLE courses or
tests (a premise of the UBE that ac-
tually makes sense), then it is fair
to ask whether a bar exam should
emphasize essay questions or, dare I
say, include them at all. These queries
become even more pertinent as law
school professors continue to increase
their usage of performance test-style
questions and other alternatives to
traditional essay questions.>

4. National implementation of
the UBE would decrease the
chance of meaningful bar exam
reform by taking power away
from states and giving it to the
National Conference

The National Conference is al-
ready a powerful and influential
player in bar examinations. Through
national implementation of the UBE,
it would gain even greater power. As
a result, effecting bar exam reforms
would be a formidable challenge. Ef-
fecting more fundamental reforms to
the licensing system—e.g., replacing
at least some of the bar exam as we
know it with a clinical component
akin to that required in medical exam-
inations—might require nothing short
of a coup. In the words of Brooklyn
Law School Dean Nicholas W. Allard,
“[tlaking on a powerful organization
with a virtual monopoly over the bar-

12
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exam system is daunting.”3! If the
UBE becomes the predominant bar
exam in the United States, the mo-
nopoly will move beyond virtual, and
the challenge of reforming the bar
exam will move beyond daunting.

Maximizing the National Con-
ference’s influence through national
adoption of the UBE is especially
problematic because it would all but
eliminate a very important player
in bar exam innovations: the states
themselves. The last significant re-
form to the content of the bar exam,
the addition of the performance test,
came about in no small part because
of the initiative of states.?? Indeed,
more than a decade before the MPT
appeared on bar exams, Colorado
and Alaska created and administered
their own performance tests as a
counterweight to the multiple-choice
portion of the exam.** California
also offered performance tests long
before the MPT was born,** and to
this day the California Performance
Test stands apart as a three-hour test,
allowing for more in-depth skills
evaluation than the MPT’s 90-minute
version.¥ Colorado and Alaska have
already adopted the UBE.* If Cali-
fornia and the rest of the states do so,
where does the next important inno-
vation in bar exams come from, and
how long will it be before we see it?

The Executive Director of the
National Conference has endorsed
the current construct of the exam and
has written that any future evolution
of the exam will be “more glacial than
volcanic.”%” The legal profession and
legal education have undergone and
continue to undergo profound change
that could hardly be described as
glacial. The bar exam needs to change
commensurately (albeit cautiously),
and meaningful change is far more
likely to happen—and to happen
sooner—if states continue to play an
influential role in advancing exam
reforms. The National Conference can
and should play a significant role in
supporting and working with states,
as it did in the evolution of the per-
formance test decades ago, but states
adopting the UBE will end up with
little influence in that relationship or
on any future changes to the exam.

5. There is another means for
achieving license portability
that has far fewer drawbacks
than the UBE

The advantages of the UBE per-
taining to license portability have
been well touted. Law School gradu-
ates can take the UBE in any partici-
pating jurisdiction, and after receiving
their score, they can promptly seek
admission to any UBE state where
that score is deemed passing (e.g.,
minimum of 260 in Alabama and
Minnesota; 280 in Idaho).3® UBE
scores are valuable only to recent tak-
ers though, as they expire in two to
five years, depending on the state.’
Each UBE state also sets its own char-
acter and fitness requirements, and
some states require an additional test
or course on local law.*°

In contrast, if a beginning lawyer
who has already taken the bar in one
state seeks admission in a non-UBE
state, in most cases he or she will have
to take a bar exam again.*! In some
states, California and Florida includ-
ed, this remains true no matter how
many years the applicant has been
practicing law.#?

However, given the UBE’s draw-
backs, it is not the best means for
achieving the laudable goal of license
portability. In a very important re-
spect, we already have a uniform bar
exam. The MBE, as mentioned earlier,
is offered in 49 states and is a very
reliable test from a psychometric per-
spective. Why not allow applicants
who achieve a passing score on the
MBE on any jurisdiction’s bar exam to
apply for admission to any other state
without the necessity of taking the
bar exam again? Minnesota, North
Dakota, and the District of Columbia
already permit this,*> and other states
need only follow their example.

A state adopting this approach
in lieu of the UBE would be giving
full faith and credit to whatever the
written portion of the exam is in the
original jurisdiction instead of forcing
applicants to take its written portion.
Since most states scale the scores from
their written tests to the MBE, the pol-
icy is psychometrically sound. In fact,
in many cases, the written tests of the

two states at issue would be very simi-
lar, and the only variable would be
awareness of local law, which could be
covered through a CLE program.

Instead of putting its energies into
national adoption of the UBE, which
would decrease the quality of the bar
exam in many states and drastically
reduce state autonomy and flexibility,
the National Conference could sim-
ply push for more states to adopt the
policy already maintained by Min-
nesota, North Dakota, and D.C. We
already have a uniform bar exam, and
the National Conference already has
enough power.
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