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I am so proud to report 
the success of our Section’s 
Annual Meeting program 
held on January 28, 2016 
at the New York Hilton 
Midtown. Many thanks to all 
of the efforts of the program 
co-chairs, Lisa Cobb and 
Les Steinman, for creating 
such a wide-ranging and 
substantive program. Paul F. 
Ackermann, of the law fi rm 
of Wallace & Wallace, LLP 
and Corporation Counsel of the City of Poughkeepsie, 
opened the morning session by providing an insight-
ful analysis and summary of key cases in tax certiorari 
litigation, focusing upon how profi t-making activities 
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impact the tax-exempt status of non-profi t entities and 
how environmental issues affect assessed valuation. 
Daniel Pozin, partner of the law fi rm of McCarthy 
Fingar LLP, offered sage and pragmatic advice regard-
ing the use of in rem tax foreclosures as a means of re-
capturing lost municipal revenues. Adam L. Wekstein 
of the law fi rm of Hocherman, Tortorella & Wekstein, 
LLP, and Jennifer L. Van Tuyl, of the law fi rm of Cuddy 
& Feder LLP, concluded the morning’s program with a 
well-received and comprehensive overview of signifi -
cant developments in land use and municipal law.

The afternoon session opened with an interest-
ing and lively presentation by Sharon N. Berlin and 
Richard K. Zuckerman, partners of the law fi rm of 
Lamb & Barnosky, LLP, covering such topics as elec-
tronic surveillance in the workplace and related best 
practices. Former NYSBA President A. Thomas Levin, 
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contribute to the Online Community, a very useful tool 
for networking and for gaining knowledge about the 
law and for breaking news items in the fi eld of munici-
pal law. 

The NYSBA is proposing that our Section consider 
the possibility of developing a model Pro-Bono Policy 
for local government lawyers. Many thorny issues 
regarding such a policy are presented given the restric-
tions placed on local governmental entities by the New 
York State Constitution, ethics codes, and other state 
law provisions on the use of public property for pri-
vate uses, coupled with the scarce resources allocated 
to municipal counsel offi ces and the heavy workloads 
of the attorneys in those government offi ces. Michael 
Kenneally, Mark Davies, Jeannette Koster and I have 
been involved in some of the preliminary discussions 
held on this matter with NYSBA offi cials and members. 
More volunteers from the Section, particularly those 
working as local government attorneys, are invited to 
join us in dealing with this important matter. Please let 
me know if you are interested and would like to par-
ticipate in the endeavor of crafting such a policy. 

Have a great Spring and Summer and see you at 
the Fall meeting in October!

Carol L. Van Scoyoc

partner, and Deanne M. Braveman, associate, of the 
law fi rm of Meyer, Suozzi, English & Klein P.C., and 
Martin L. Levine, director of Lobbying & Financial 
Disclosure Compliance and Senior Counsel to the 
New York State Joint Commission on Public Ethics 
(JCOPE), closed the program with an eye-opening and 
riveting account of the many provisions and nuances 
of New York’s Lobbying Law and ethical issues at the 
state and local government levels, engendering much 
discussion and questions from attendees.

During the business portion of the Annual 
Meeting program, the following individuals were 
reappointed as members of our Section’s Executive 
Committee for two-year terms commencing June 1, 
2016: Lisa Cobb, Michael Kenneally, Steven Leventhal, 
Natasha Phillip and Daniel Spitzer. Jeannette Koster, 
former Corporation Counsel of the Town of Yorktown, 
and Spencer Fisher, Senior Counsel for the New 
York City Law Department and a former Committee 
on Attorneys in Public Service (CAPS) Executive 
Committee member, were appointed to fi ll vacancies 
on the Section’s Executive Committee for two-year 
terms commencing June 1, 2016. Congratulations to 
our two new members and reappointed members of 
the Executive Committee.

Please save the date and join us for the Section’s 
Fall Meeting to held on October 21-22 at the Embassy 
Suites in beautiful downtown Saratoga Springs. 
Bernis Nelson, Natasha Phillip and new Executive 
Committee member Spencer Fisher are serving as co-
chairs and are already in the process of developing a 
dynamic program agenda. If any member would like 
to propose any topic of interest for future programs, 
please let me know. Your suggestions are always 
welcome. 

I am very excited to declare at the time of writing 
this column that our Section has gained 134 new mem-
bers since October 1, 2015! A special thanks to NYSBA 
President David Miranda and staff members Pat Wood 
and Beth Gould for all of their time and ideas in pro-
moting the great benefi ts our Section has to offer all 
attorneys involved in the practice of government law. 
An article about our Section, which I was invited by 
the New York Law Journal to submit, entitled “Section 
Embarks on a New Venture,” was also featured in 
the Law Journal’s January 25, 2016 edition highlight-
ing the NYSBA’s Annual Meeting. Please continue to 
spread the word to other members of the NYSBA to 
join us so that they will not miss out on all the adven-
tures in store for our newly heightened Section. I am 
also thrilled to announce plans to re-institute the blog 
originally designed by CAPS and to have the former 
CAPS member Jackie Gross, Esq. lend her unique 
talents for the blog and urge members of our Section 
to participate when the blog is up and running. I also 
encourage all members of the Section to check out and 

Sponsored by the Section’s
Ethics and Professionalism Committee

Quiz

Government

Q Hypothetical: Three members of the Village 
Planning Board sign a petition in support of 

a developer’s project and application for rezon-
ing. In addition, the Planning Board’s chairperson 
writes a letter to the Mayor in support of the proj-
ect and application for rezoning, stating that she 
would really like to see new housing available to 
her should she decide to sell her home and move 
into something that would not require mainte-
nance. Would (should) a court annul the Planning 
Board’s site plan approval?

Answer and analysis on page 15
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the merits of improper practice 
charges fi led by public employ-
ees and their unions against 
public employers. 

In another timely article, 
Daniel Lehmann alerts read-
ers to a potentially signifi cant 
change in the law of regulatory 
takings. As he notes, the Su-
preme Court recently granted 
certiorari in Murr v. State of 
Wisconsin, a case that turns on 
whether the property owners were deprived of their 
ability to use part of a large parcel or at least one of two 
separate parcels. Lehmann’s article examines the Murr 
case in the context of the Supreme Court’s rulings in 
Penn Central Transportation Company v. City of New York 
and its progeny, asking whether the Court in Murr will 
change the law on, or provide clarity with respect to, the 
“parcel as a whole” concept.

This issue’s Land Use Law Update by Sarah Ad-
ams-Schoen asks whether the tide (pun intended) is 
turning toward municipal liability for failure to adapt to 
climate-change related risks like sea level rise and more 
frequent and intense coastal storms. She concludes that 
the answer is “not yet,” but cautions that the current 
state of the law creates uncertainty about whether mu-
nicipalities have a duty to mitigate foreseeable climate-
related hazards. 

Frequent Municipal Lawyer contributor Karen Rich-
ards has teamed up with Brian Jacobson to examine, of 
all things, death, reminding us that it is “unlike aught 
else in its certainty and its incidents.” Richards and 
Jacobson discuss the recent New York Court of Appeals 
case Shipley v. City of New York, which addressed the is-
sue of whether a medical examiner is required to notify 
a decedent’s next of kin that, although a decedent’s 
body is available for burial, organs or tissues have been 
retained for further examination and testing as part of 
an authorized autopsy. 

We conclude this issue with a reprint of the recent 
NYSBA Committee on the NYS Constitution Report 
on Home Rule. In this report, the committee analyzes 
constitutional home rule—that is, the authority of local 
governments to exercise self-government. The report 
provides an overview of constitutional home rule and 
the legal doctrines and laws that restrict home rule, con-
cluding that, while the New York State Constitution and 
statutes demonstrate a clear intent to protect local au-
tonomy, the balance between state and local powers has 
tipped away from local autonomy. The report recom-
mends that, if a preparatory constitutional commission 
is established, home rule should be a topic of signifi cant 
attention for the commission. 

Sarah Adams-Schoen and Rodger Citron 

It is spring time as we 
write this. In that spirit, we are 
doing our best to let as many 
fl owers as possible bloom in 
this issue. The articles run the 
gamut in terms of both form 
and substance—offering, we 
believe, something of interest 
for everyone. 

First, and indeed foremost, 
Stephen Leventhal provides us 
with an interview of former Sec-
tion Chair Mark Davies, who has retired after 22 years 
as Executive Director of the New York City Confl icts 
of Interest Board. Mark was instrumental in develop-
ing a coherent set of principles for local government 
offi cials to use in drafting codes of ethics, implementing 
ethics programs, and in providing ethics guidance and 
education to municipal offi cers and employees. Mark’s 
prolifi c bibliography and frequent lectur es have earned 
him an international reputation as an insightful, prag-
matic and generous expert. Never one to sit idle, Mark 
has grand plans for the next chapter of his life. Wonder-
ing what? Check out the interview.

Next up, Phil Weitzman’s article fi lls a gap in the 
ethics literature by focusing on ethics training. Citing 
Mark Davies, Weitzman begins his piece by noting 
that “ethics laws are primarily concerned with pro-
viding guidance to well-intentioned public servants 
with legitimate outside interests, rather than catching 
crooks.” Given this context, he stresses the importance 
of incorporating dialogue into ethics training and gives 
practical tips on how to do so. 

Addressing what is surely a sticky wicket for many 
municipal attorneys, Charles Malcomb analyzes the 
law and provides best practices for how to gather 
evidence of local code violations without running afoul 
of the Fourth Amendment. As Malcomb notes, build-
ing and zoning code violations are offenses subject to 
criminal prosecution in local justice courts. However, 
where a violation is not easily observable from the pub-
lic thoroughfare, compiling suffi cient evidence to mount 
a successful prosecution may require an inspection of 
the alleged violator’s property. Recognizing that such 
inspections are searches under the Fourth Amendment 
that require the property owner’s consent or a warrant, 
Malcomb’s article explains how the law treats searches 
to investigate alleged code violations, the administra-
tive warrant requirement, and how such warrants are 
properly obtained. 

In a timely article, Laura Wong-Pan discusses two 
recent decisions of the New York State Public Employ-
ment Relations Board (PERB) that affect public employ-
ers’ decisions to replace and discipline public employ-
ees. In these decisions, PERB was asked to determine 

Letter from the Editors
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violations) from occurring. But for-profi t 
entities seek to maximize the profi t of the 
shareholders or other owners; confl icts 
of interest are relevant only to the extent 
they detract from profi ts. The purposes are 
different, and therefore the codes must be 
different.

QARE THERE COMMON TRAPS 
FOR THE HONEST BUT UNWARY 

GOVERNMENT OFFICIAL?

ACertainly at the municipal level in 
NYS, section 801 of the General Mu-

nicipal Law (GML) presents a substantial 
trap even for wary offi cials because it 
makes little sense, especially in rural mu-
nicipalities, and is extremely complex. Who 

would think that bringing an Article 78 proceeding 
against your municipality to seek to overturn the ZBA’s 
denial of a zoning variance would constitute a prohib-
ited contract with the municipality? That’s crazy—but 
true. And the gifts provision provides no guidance at 
all. And the prohibited conduct provision (GML § 805-
a) is so full of holes that it sets up unwary offi cials to 
be pilloried in the press for doing something that is not 
prohibited by Article 18 of the GML at all.

QOVER THE COURSE OF 30 YEARS, WHAT 
CHANGES HAVE YOU SEEN IN THE FIELD 

OF GOVERNMENT ETHICS?

AIn NYS, virtually none, except increasingly oner-
ous and nonsensical annual disclosure provisions 

that blow a lot of smoke but offer virtually no improve-
ment in the ethics scheme.

QWHAT HAVE BEEN THE GREATEST OB-
STACLES TO ACHIEVING MORE EFFECTIVE 

ETHICS PROGRAMS ON THE LOCAL GOVERN-
MENT LEVEL?

AThe NYS Legislature.

QWHAT CHANGES WOULD YOU LIKE TO 
SEE?

AA complete revision of Article 18, as proposed for 
over two decades by the former Temporary State 

Commission on Local Government Ethics and the State 
Bar and its Local and State Government Law Section.

Professor Mark Davies, preeminent 
scholar in the fi eld of local government 
ethics, has retired after 22 years as Ex-
ecutive Director of the New York City 
Confl icts of Interest Board. From that 
platform, and in his previous service as 
Executive Director of the New York State 
Temporary Commission on Local Govern-
ment Ethics, Mark was instrumental in 
developing a coherent set of principles 
for use by local government offi cials in 
drafting codes of ethics, implementing 
ethics programs, and in providing eth-
ics guidance and education to municipal 
offi cers and employees. Mark’s prolifi c 
bibliography of books and articles, and his 
frequent lectures to bar groups, municipal 
associations and local governments, have earned him 
an international reputation as an insightful, pragmatic 
and generous expert.

I recently asked Mark to refl ect on his career in 
government ethics. Here is what he had to say:

Q WHAT PATH LED YOU TO THE FIELD OF 
GOVERNMENT ETHICS?

AA rather circuitous path. Dean John Feerick of 
Fordham Law School, where I was a visiting pro-

fessor, knew I practiced municipal law and asked me 
in 1987 to join the Commission on Government Integ-
rity heading up the non-NYC municipal unit. In 1989, 
Henry Miller asked me to head up the Temporary 
State Commission on Local Government Ethics. And 
in 1993, the members of the NYC Confl icts of Interest 
Board asked me to head up that agency.

QWHAT HAVE YOU FOUND TO BE THE MOST 
COMMON MISCONCEPTIONS ABOUT LO-

CAL GOVERNMENT ETHICS?

A That ethics laws will stop corruption or catch 
crooks. Their purpose is to guide honest public of-

fi cials and prevent confl icts of interest violations from 
occurring in the fi rst place, not to catch crooks.

QWHY NOT HAVE A SINGLE CODE OF CON-
DUCT THAT APPLIES TO BOTH BUSINESS 

AND GOVERNMENT?

AGovernment ethics laws seek to promote both the 
reality and perception of integrity in government 

by preventing unethical conduct (confl icts of interest 

Professor Mark Davies Refl ects on a Career in 
Government Ethics
By Steven G. Leventhal

Mark Davies
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QIN YOUR INTERNATIONAL WORK, HAVE 
YOU FOUND GOVERNMENT ETHICS TO 

HAVE AN OVERALL ECONOMIC IMPACT?

AStudies conducted by the World Bank Institute 
and other intergovernmental organizations have 

demonstrated that corruption has a major impact 
on the economic health of nations. Money going to 
crooked offi cials is money that is not going to alleviate 
poverty and support the economy. Ethics laws, in con-
trast to anti-corruption laws, have a lesser impact, but 
a signifi cant impact nonetheless. When an offi cial takes 
an improper gift from a bidder and then, understand-
ably, favors that bidder over another, better company, 
the public suffers economically. And, of course, the 
poor suffer most because they have the fewest resourc-
es to start with and the least political clout.

QRECENT CHARGES OF PUBLIC CORRUP-
TION HAVE BEEN WIDELY REPORTED. IN 

GENERAL, HAVE YOU WITNESSED A DETERIO-
RATION OF ETHICS IN GOVERNMENT?

AIn New York City, no. In New York State, yes. As 
I wrote in an article in the NYSBA Government, 

Law and Policy Journal, the structure of the state ethics 
law for state offi cials, particularly for state legislative 
offi cials, is a joke. JCOPE was  deliberately designed to 
fail. And it has. That is not the cause of the endless in-
dictments in Albany, but the two do go hand in hand. 
Every indictment is just another nail in the coffi n of 
government ethics.

QHAVE YOU OBSERVED A DETERIORA-
TION OF PUBLIC CONFIDENCE IN  

GOVERNMENT?

AIn New York City, no. In Albany? I assume that 
question is rhetorical.

QIS THERE CAUSE FOR HOPE?

AIn Albany? Very little, if any, barring either the 
decapitation of state government with the indict-

ment of the legislative leaders and the governor or a 
democratically selected state constitutional convention. 
The former is certainly more likely than the latter. 

QHOW HAS YOUR PERSONAL FAITH IN-
FORMED YOUR WORK IN THE FIELD OF 

ETHICS?

AMy former minister once told me I was blessed 
that my job is my mission. And it is true. I used to 

say that ethics laws are no different than an agency’s 
rule against eating in the conference room. Then a few 
years ago, when I was invited to speak at the U.S. Of-
fi ce of Government Ethics annual conference, I heard a 

QWHY IS ETHICS REFORM SO DIFFICULT?

AFor at least two reasons. First, these laws regulate 
the very offi cials who must enact them; and who 

wishes to clip his or her own wings? Second, and more 
signifi cantly, neither the regulated nor the regulators 
nor journalists nor civic groups nor the public under-
stand the purpose, principles, and structure of an ef-
fective government ethics law; and absent that under-
standing, they just stumble around in the dark, blow-
ing smoke, erecting mirrors, and passing bad laws.

QWHAT ROLE HAS POLITICS PLAYED?

AGovernment ethics reform is not a Democrat-
Republican thing. It is an insider-outsider thing. 

Outsiders are all in favor of it. Insiders far less so. Also, 
revising a bad law is much harder than enacting a new 
law because of the political pressure brought to bear 
on offi cials to add ever more requirements and never 
repeal any that exist, even when they make no sense. 
For example, the COIB (Confl icts of Interest Board) 
obtained an amendment to state law permitting NYC 
to revise its fi nancial disclosure law to target it to the 
City’s ethics law, thereby revealing potential confl icts 
of interest. That change would have meant adding a 
couple additional provisions and deleting a number of 
provisions that made no sense, gummed up the regu-
latory works, and created unnecessary problems for 
fi lers. A win-win solution. But the Mayor’s Offi ce and 
City Council caved in to political pressure from NYS 
Common Cause and refused to move forward with the 
amendments, resulting in NYC continuing to be af-
fl icted with the atrocious fi nancial disclosure law that’s 
been in place for 25 years. Civic groups can be a major 
stumbling block to serious ethics reform.

QSHOULD GOVERNMENT ETHICS BE REGU-
LATED AT THE STATE OR LOCAL LEVEL?

ABoth. A minimum statewide ethics law should 
apply to every municipal offi cial in the state. 

That law should also authorize any municipality to 
create its own ethics board, provided that the board 
is given full interpretative and enforcement author-
ity—or to contract out its ethics board or establish joint 
ethics boards with other municipalities. A NYS Local 
Government Ethics Commission would act as the eth-
ics board for any municipality without a local ethics 
board, would accept referrals from local ethics boards, 
and would act as a resource for local ethics boards and 
municipalities. Any municipality with a local ethics 
board could also enact a local ethics code supplement-
ing the NYS law.
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there in a way that would otherwise have been impos-
sible, and has offered me an unparalleled opportunity 
to give back. Also, it’s been a lot of fun.

QHOW CAN BAR ASSOCATIONS ENCOUR-
AGE PARTICIPATION BY GOVERNMENT 

LAWYERS?

AIf you build it, they will come. The only way 
of encouraging their participation is to make it 

worthwhile. Their pathways to the profession differ 
from those of private/non-profi t sector attorneys. And 
somehow we need to focus on that. For one thing, 
we need to create a real community, a real network, 
of government attorneys, to provide expert advice 
on the staggering array of issues that arise in govern-
ment practice—and mentor those junior government 
attorneys.

QWHAT ARE YOUR PLANS FOR THE FUTURE?

AFunny that you asked about faith earlier. I hope to 
change careers, at age 67, and become a local pas-

tor, including going to seminary next fall. I’m slowly 
(very slowly) writing an e-book on theology, aimed at 
the under-40 crowd, most of whom are fl eeing tradi-
tional faith communities, for good reasons. We’ll see if 
I’ve got the guts to go through with all this.

With gratitude for Mark’s outstanding public 
service and his leadership in the Association, we wish 
Mark and his family all the best.

speech by the OGE Director in which he said that the 
job of government ethics offi cers is to speak truth to 
power. And it struck me: speaking truth to power is 
the very defi nition of a prophet. Now, we’re not exact-
ly Nathan speaking truth to King David’s power after 
he sent Uriah to his death in order to cover up getting 
Bathsheba pregnant (2 Samuel 11-12). But the job of 
every member and every staff member of an ethics 
board requires that every day they speak truth to the 
power of government. So, yes, my faith has informed 
my work as a government ethics offi cer.

QWHAT ADVICE WOULD YOU GIVE TO 
NEWLY ADMITTED LAWYERS?

AAt the end of each exam for my New York Prac-
tice class at Fordham, I write: “Do Good and 

Have Fun.” To me that is what the practice of law is all 
about—doing good and having fun. Otherwise, there’s 
little point. And the ABA surveys on attorney satisfac-
tion overwhelmingly demonstrate that the attorneys 
who are most satisfi ed with their careers work for 
government.

QHOW HAVE YOU BENEFITED FROM 
ACTIVE PARTICIPATION IN THE BAR 

ASSOCIATION?

ASince I work for government, my three decades of 
participation in the State Bar has never put a dime 

in my pocket. But it has introduced me to an incred-
ible bunch of dedicated professionals, has improved 
my legal skills and expanded my legal horizons, has 
enabled me to get the government ethics message out 

Go to www.nysba.org/MunicipalLawyer

Including access to:

• Past Issues of the Municipal 
Lawyer (2000-present)*

• Municipal Lawyer (2000-present) 
Searchable Index

*You must be a Local and State 
Government Law Section member and 
logged in to access. Need password 
assistance? Visit our Web site at www.
nysba.org/pwhelp. For questions or log-in help, call (518) 463-3200.

NEW YORK STATE
BAR ASSOCIATION

The The Municipal LawyerMunicipal Lawyer  
is also available onlineis also available online



NYSBA  Municipal Lawyer  |  Winter/Spring 2016  |  Vol. 30  |  No. 1 7

involve imposing the agency’s policies directly, a trainer 
explains the agency’s policies to the audience. This sepa-
rate role gives us freedom to impart a wider variety of 
perspectives during a training than if we were explain-
ing the agency’s enforcement process to a complaint 
respondent, or providing binding legal advice regard-
ing a public servant’s actual proposed activities. As 
trainers, we can become intermediaries by taking one 
step outside the circle of formal authority, to meet the 
audience halfway by drawing on the whole variety of 
perspectives they, and each of us, bring to bear in seek-
ing to understand government ethics laws: employee, 
regulator, voter, taxpayer, recipient of government 
services, and so on. 

Training-as-dialogue is particularly appropriate in 
educating public servants in ethics law, as opposed to 
criminal law. As Mark Davies, former Executive Direc-
tor of the New York City Confl icts of Interest Board, 
has observed, ethics laws are primarily concerned 
with providing guidance to well-intentioned public 
servants with legitimate outside interests, rather than 
catching crooks. Where no one could reasonably debate 
the purpose or legitimacy of laws prohibiting bribery, 
embezzlement, or other egregious behavior, ethics laws 
intervene in morally contended areas where reasonable 
people often disagree. 

Generally, complaints like those of our “hecklers” 
arise from a particular perspective. By acknowledg-
ing the commenter’s concerns, while sharing different 
perspectives and new information, we can deepen the 
learning experience. Further, when we engage in a ro-
bust dialogue with our training audience, we can dem-
onstrate, through our own open-mindedness, fl exibility, 
and consideration, our fundamental message: that our 
agency interprets the ethics law wisely, judiciously, and 
fairly, balancing deeply held principles and practical 
concerns. Even better, by creating a comfortable atmo-
sphere for dialogue we may learn important informa-
tion from our training audiences. 

What exactly does dialogue-based training mean 
in practice? The list below presents some principles 
and tactics for incorporating dialogue into an ethics 
training. 

1. Set the Tone 

Setting a friendly, open tone is key to creating an 
atmosphere conducive to dialogue in the training room. 
While public-speaking techniques such as project-

Ah, the heckler—any-
one who speaks in public 
regularly has encountered 
a few. As a full-time eth-
ics law trainer for the New 
York City Confl icts of Inter-
est Board, I must respond 
to comments like these 
from my training audiences 
nearly every day. While 
such seemingly disruptive 
statements can pose chal-
lenges, I’ve found that they 

pose even greater opportunities for my audience to 
learn from me, and for me to learn from them. Em-
bracing dialogue with an audience is the single most 
powerful technique for the topic of this essay: provid-
ing quality ethics training.

In many ethics jurisdictions, training can be an 
afterthought. Most ethics agencies, dealing with lim-
ited resources, must balance training needs with many 
other mandates, and few ethics agencies can afford to 
prioritize hiring full-time trainers. As a result, the spe-
cial characteristics of ethics training receive relatively 
little attention. Yet, as a trainer for the New York City 
Confl icts of Interest Board, I’ve observed fi rsthand that 
the way ethics rules are communicated can profoundly 
impact the audience’s understanding of and support 
for a regime of ethics laws. If we fail to consider our 
approach to training, we will lose crucial opportunities 
to truly embed the values of an ethics law within the 
public servants under our agency’s jurisdiction. 

As the ethics agency for the largest municipal 
workforce in the U.S., the NYC Confl icts of Interest 
Board has the relative luxury of maintaining a distinct 
Training Unit with a staff of four full-time professional 
trainers, including myself, who are tasked with con-
ducting training for City employees of every rank and 
at every agency. Our experience indicates that many of 
the most useful techniques for ethics training leverage 
the unique intermediary role of the trainer in order to 
create dialogue. With the right approach, comments like 
those at the top of this page can provide a springboard 
for a truly engaging, informative training session. 

What do I mean by an intermediary role? When 
we conduct a training, we have a specifi c mandate, 
distinct from the agency’s other functions: to prevent 
violations by providing training before someone breaks 
the rules. Where advice and enforcement functions 

Enhancing Training Through Dialogue
By Phil Weitzman

“This rule is unfair!”
“Your agency doesn’t do anything!”
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greater fl exibility in this regard. Note that acknowledg-
ing does not have to mean agreeing; rather, it means 
recognizing that the audience member is bringing a 
legitimate perspective to the table. Phrases such as, 
“That’s an interesting point. I often hear this con-
cern from my training audience,” “I see what you’re 
saying,” or “Great question—in fact the Board has 
considered that question and looked at this issue in 
[advisory opinion X]” can be very helpful in recogniz-
ing a perspective without expressing agreement. Even 
simply repeating the commenter’s question back in 
one’s own words before answering can do the trick. If 
we do not acknowledge the commenter’s perspective, 
they are much more likely to become defensive when 
we attempt to foster dialogue around their comment. 
(Similarly, just as we need not agree with a comment in 
order to acknowledge it, we need not overtly disagree 
either when presenting contrary perspectives; instead, 
we can frame our responses as neutral presentations of 
a different perspective, with which an audience mem-
ber should feel free to disagree.) 

Second, when engaging in dialogue with an 
audience member, it is crucial to make every effort to 
address what the commenter is actually trying to say. 
Not every audience member is articulate in express-
ing his or her concerns, and, even assuming a perfectly 
articulated question, all of us are occasionally guilty of 
hearing only what we expected to hear. Being sensitive 
to the possible different meanings of a question, and 
clarifying with audience members before answering, is 
therefore important. For instance, an audience mem-
ber who describes a particular scenario and then asks 
whether it is “legal” could be describing a completely 
hypothetical situation, something she read about in the 
newspaper, or something she believes is happening in 
her own workplace. Each possibility implies a certain 
style of answer—for example, if the audience member 
is describing a specifi c situation, the trainer should prob-
ably start by offering a disclaimer that whatever is said 
during a training does not constitute a defi nitive ruling 
on the legality of any real-life scenario. Miscommunica-
tions are an inevitable part of any training, but asking 
clarifying questions and being ready to change course 
when necessary helps ensure that audience members 
don’t become increasingly frustrated at a long reply 
based on a misunderstanding of their question. 

3. Share Alternatives

Now, with these provisos out of the way, let’s look 
at a few examples of sticking points, calling back to 
our examples of heckles from the beginning of this 
article. 

Statement A: “This rule is unfair!” 

Given that confl icts-of-interest rules intervene 
in morally gray areas, audience members will often 
become upset at ethics rules that prohibit behaviors 

ing one’s voice and incorporating humor are part of 
creating a friendly tone, the key ingredient lies not in 
specifi c techniques but in attitude: approaching train-
ing audiences from the default perspective of a fellow 
municipal employee, rather than that of an authority 
fi gure or regulator.

In my trainings, I try to avoid the scolding, 
“scared-straight” approach of emphasizing the griev-
ous consequences of breaking the rules. Instead, I 
emphasize that I am conducting training because the 
Board wants to help well-intentioned public servants 
navigate the city’s confl icts of interest system. While I 
do describe the agency’s enforcement process in some 
detail, I emphasize that confl icts of interest questions 
come up for almost everyone, that the purpose of the 
training is to prevent accidental violations by teach-
ing people when to contact my agency’s Legal Advice 
unit, and that, even during the enforcement process, 
our Board has a sense of fairness and perspective, 
which includes, where appropriate, issuing warning 
letters rather than more severe penalties. My tone is 
based on the presumption that the vast majority of 
public servants are honest people with legitimate out-
side interests, rather than bad apples.

There are many ways to embed this approach 
within a training presentation. One of the best is sim-
ply to adjust pronouns: for example, an audience feels 
less threatened while being told what could happen to 
“someone” if “they” break the rules, than while being 
told what could happen to “you,” even though the 
actual information is exactly the same. But again, the 
mindset of approaching an audience as peer cowork-
ers is more important than any particular choice of 
words or other technique. 

2. Acknowledge the Audience’s Perspective

Once we create a tone of openness, our partici-
pants will begin to share their perspectives and ques-
tions. Quite often, this will be to agree with us, but the 
most challenging part of hearing from the audience is 
when they express criticism or disagreement. 

As challenging as criticism may be, it provides a 
great springboard for discussion. Audience comments 
allow us to identify “sticking points”—issues an audi-
ence member becomes “stuck on” that prevent him or 
her from trusting or understanding the training con-
tent. The most important sticking points come when 
audience members begin to grapple with the mission 
and structure of an ethics law, and attempt to reconcile 
new information presented in the training with their 
own beliefs and knowledge. 

But before we begin addressing sticking points 
with an audience, we must recognize a necessary 
fi rst step: acknowledging the commenter’s perspective. 
Again, the trainer’s special intermediary role allows for 
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that government has a serious ethics problem. A good 
portion of our audiences therefore will assume that our 
agencies, whether through impotence or complicity, 
are a part of that problem. 

While there is no need to begrudge a training audi-
ence its cynicism, that cynicism often leads to a mis-
conception: that our agency is not just unable to prevent 
political corruption in its entirety, but literally failing to en-
force clear violations of existing statutes. For instance, my 
own agency, the NYC Confl icts of Interest Board, has 
in fact shown independence by pursuing enforcement 
cases against high-ranking offi cials, yet as a trainer I 
frequently encounter the assumption that our Board 
overlooks misconduct by such offi cials. 

However, if we foster dialogue around the belief 
that our agency “doesn’t do anything,” a potentially 
disruptive comment again becomes a springboard for 
great teaching moments. Audience members with a 
generalized belief that government is corrupt often fail 
to differentiate between all the very different sets of 
laws, regulations, and jurisdictions that apply to ethics 
concerns. They also tend to assume that behavior they 
believe is unethical also violates the law, where this 
may not always be the case. Helping them recognize 
these distinctions not only casts our agency in a better 
light, but allows us to focus on the specifi c design of 
the rules we need to teach.

For instance, when asked why she thinks our 
agency “does nothing,” an audience member might 
point toward a seeming violation that has gone un-
punished in a different jurisdiction, which provides an 
opportunity, for starters, to clarify our own agency’s 
jurisdiction. Another audience member might point 
towards news coverage of elected offi cials “accepting 
money from an industry they also favor” and ask how 
our agency could allow such a thing, which can pro-
vide an opportunity to distinguish between the rules 
for personal gifts and the completely separate set of 
regulations for campaign fi nance. Yet another audience 
member might accuse our agency of overlooking the 
“cronyism” of a high-ranking offi cial who hired a team 
of favored staff members; such a comment could allow 
for a discussion of the tradeoffs involved in an anti-
favoritism regulation, which must balance preventing 
the most blatant forms of favoritism with allowing 
public offi cials to draw on their personal connections 
in order to attract good candidates and opportunities 
to their agency. 

Again, each of these audience members is likely 
to incorrectly assume that my agency is simply ignor-
ing clear violations. Discussing all of these points serves 
to refocus the audience’s attention on the specifi c rules 
and the way the rules operate. For instance, New York 
City’s Confl icts of Interest Law would prohibit a City 
employee from hiring a member of his or her imme-

they see as innocuous. In my trainings, for instance, 
I’ve been surprised to hear from supervisors offended 
that they cannot hire their highly qualifi ed family 
members, and from subordinates who are actually cha-
grined that they cannot pick up their well-liked boss’ 
dry cleaning as a personal favor. These audience mem-
bers are not being cynical; instead, it is precisely their 
own integrity (only wanting to hire a qualifi ed family 
member, only wanting to do favors for the boss as a 
gesture of genuine friendship) that makes it diffi cult 
for them to imagine how permitting these behaviors 
for all City employees would open the door to abuse. 

In cases like these, I have been able to address 
audience members’ concerns by broadening their 
perspective: asking them to imagine workplaces less 
functional than their own, where management might 
become compromised by nepotism, and subordi-
nates might feel forced to spend their free time doing 
personal errands for their boss. I may also ask them to 
consider how they might feel as a taxpayer, rather than 
as a City employee, to see government offi cials hiring 
family members or asking subordinates to do errands 
for them. Finally, I might discuss different consider-
ations in designing an ethics rule, pointing out how 
an easy-to-understand rule that simply prohibits a 
behavior has advantages over a more complicated rule 
that contains various exceptions but is consequently 
diffi cult to understand. Some audience members may 
still maintain that a particular rule is too strict, but, af-
ter discussion, they are generally able to acknowledge 
that these rules represent valid approaches to address-
ing real problems, rather than completely arbitrary 
restrictions of their freedom. Ultimately, comments 
from upset audience members thus become a great 
springboard for establishing key teaching concepts: 
that good intentions are not a valid defense when 
someone violates the Confl icts of Interest Law and that 
it is important for even well-meaning City employees 
to consider whether their actions could inadvertently 
create the appearance of impropriety. 

Statement B: “Your agency doesn’t do anything!”

This statement may seem like unproductive heck-
ling, but it’s worth unpacking. If we pause to refl ect, 
our audiences’ skepticism of our agencies’ effective-
ness should not be surprising. Despite the great work 
ethics agencies are doing at every level of government, 
public cynicism of government in our country is quite 
high. To name just one example, a 2014 Gallup poll 
found that a staggering 75% of respondents believed 
government corruption was widespread throughout 
the United States.1 On an anecdotal level, the belief 
that moneyed interests wield outsize infl uence over 
government seems so common as to be unremark-
able. To put it simply, as trainers we are represent-
ing government “ethics” agencies, and our training 
audiences are likely to believe, as most Americans do, 
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confl icts rules address the appearance as well as the real-
ity of impropriety, even in cases where public servants 
may feel they are acting ethically. Similarly, I fi nd it 
helpful to pre-emptively distinguish my jurisdiction’s 
ethics law from criminal law and campaign fi nance 
law.

Just as fostering dialogue helps us tailor our pre-
sentation to address bigger picture issues with ethics 
laws, the approach is also very helpful for teaching the 
nuts-and-bolts of the rules. For example, in the New 
York City Confl icts of Interest Law there are completely 
separate legal concerns relating to gifts, depending on 
the identity of the giver. There is a $50 limit on gifts to 
City employees from companies doing business with the 
City, but there is no limit on gifts from one City employee 
to another (with the important proviso that supervisors 
must still avoid misusing their positions by accepting 
gifts over minimal value from subordinates). After 
noticing that audiences frequently confl ate the two 
categories, I’ve learned to pre-emptively emphasize 
this distinction between different kinds of givers under 
the law. 

Similarly, the New York Confl icts of Interest Law 
has a surprisingly broad rule about outside employ-
ment: a waiver is required for a City employee to ac-
cept any position with any company that does any City 
business, even if that business is far removed from the 
City employee’s own job responsibilities. Because the 
rule prompts many questions, I have learned to repeat 
the rule several times for emphasis to give my audience 
a chance to process the information. In these instances, 
dialogue simply provides useful feedback for refi ning 
our presentation. 

5. Gather Valuable Information from the Audience

It is not just the audience who benefi ts from 
dialogue in the training room. In fact, allowing for 
audience participation can be a valuable source of 
informal feedback for the agency conducting or hosting 
a training. For instance, I have often done pre-training 
consultations with hosts who insist that gifts are not an 
issue in their workplace, only to fi nd myself bombard-
ed with audience questions about gifts situations when 
I conduct the training. In these situations, the atmo-
sphere of dialogue I foster in the training room elicits 
valuable information about workplace concerns from 
employees who might never have thought to raise the 
issues on their own, giving the host agency the oppor-
tunity to refi ne its policies and guidance. Through my 
trainings, I have helped alert agency management to 
numerous internal compliance issues, from confusion 
about the proper way to complete outside-employment 
disclosure forms, to concerns around holiday gifts from 
private consultants who work side by side in the same 
offi ce with City employees, to agency-wide policies 
that staff are still widely unaware of because of a break-
down in communication. 

diate family or a fi nancial associate but would not 
prohibit the hiring of a friend or favored colleague. 
Consequently, in our audience member’s example 
from above, the high-ranking offi cial who hires a team 
of favored staff members likely is not violating the 
ethics law (although other regulations may play a role 
in some instances, and we are of course free to draw 
our own conclusions about this offi cial’s personal 
ethics). These discussions not only correct the false 
assumption that our agency is overlooking violations 
of the law, but also keep the audience interested in the 
details of the rules by addressing their real concerns 
throughout the teaching process. 

Obviously, a certain amount of tact is required in 
this approach. First, it is important to reframe these 
discussions to avoid accidentally casting aspersions 
on actual public servants or appearing to confi rm 
the existence of or comment on what may well be an 
ongoing investigation. I will generally start a discus-
sion with an emphatic disclaimer that I am not famil-
iar with, or cannot comment on, the details of the case 
the audience member brings up, but can discuss some 
general trends and issues relating to that type of situa-
tion, using public enforcement dispositions and other 
public information to illustrate my points. Second, all 
of our skill in “acknowledging without agreeing” will 
be necessary to make sure the audience member feels 
“heard” and not attacked when we present different 
perspectives—this is where the intermediary role of the 
trainer comes into play, allowing us to express some 
sympathy with the audience’s views without endors-
ing them. And fi nally, to create a real discussion, we 
should be open to the audience member’s perspective 
and avoid being too quick to redirect a discussion 
toward the teaching point we already want to make. 
Not every critique from the audience is based on mis-
conceptions, and, if we listen with an open mind, we 
may even fi nd ourselves agreeing with the audience 
member’s view! The point is not to debate and justify 
every detail of our agency’s conduct, or convince the 
audience that our jurisdiction has a perfect ethics law, 
but to stay focused on using the discussion to high-
light the specifi c features of the rules, expand the audi-
ence’s understanding of the many different concerns 
our jurisdiction’s ethics law must balance, and correct 
clear misconceptions about our agency’s role in our 
jurisdiction’s anti-corruption efforts.

4. Tailor the Presentation to Common Questions 
and Concerns

Eventually, after consistently encouraging 
dialogue with training audiences, an instructor can 
proactively incorporate explanations for very common 
questions into the training itself, without waiting to be 
asked. In order to address some of the sticking points 
mentioned above, I have found it helpful to begin 
my presentation by introducing the concept that our 
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we not only provide a superior learning experience, we 
embody our agency’s principled yet dynamic steward-
ship of the ethics law, providing a powerful demonstra-
tion of our agency’s core values.

I once conducted a training with an attorney col-
league who confi ded afterwards that she felt discour-
aged by the very basic questions one audience member 
had asked. Although we had already taken care to 
highlight a particular distinction under the law (the 
distinction between coworker gifts and gifts from out-
side parties mentioned above), this attendee neverthe-
less asked a question that confl ated the two categories. 
My colleague felt that the attendee’s failure to initially 
grasp this distinction indicated that our training had 
failed. My reply was that those questions were what 
made the training a success. Even with the best of 
trainers, most audiences will have trouble retaining all 
of the new information they receive in a training. The 
audience member’s question, however, meant that we 
had piqued his interest enough to prompt him to en-
gage with the material and ask. And because he asked 
a question, we were able to provide a crucial clarifi -
cation of the rules. In all likelihood, we only had the 
chance to do so because of an atmosphere of spirited 
dialogue in the training room. 

And that mention of “spirited dialogue” brings me 
to a fi nal secret benefi t of structuring an ethics training 
as a dialogue: it’s fun! 

Endnote
1. 75% in U.S. See Widespread Government Corruption, GALLUP 

(Sept. 19, 2015), available at http://www.gallup.com/
poll/185759/widespread-government-corrupt ion.aspx.

Until his recent departure to coordinate train-
ing at another New York City agency, Phil Weitzman 
served as Senior Trainer for the New York City 
Confl icts of Interest Board for fi ve years. The views 
expressed in this article do not necessarily represent 
those of the Confl icts of Interest Board.

Given the opportunity, training audiences will 
frequently provide a valuable service by alerting the 
trainer to areas where they are unsure how to apply 
the rules, common ethics issues in their workplace, 
and all manner of other problems that may be slip-
ping through the cracks. This information can be used 
to help improve not just the training, but the agency’s 
internal messaging and written materials, and even 
ethics policies themselves. But without a comfortable 
atmosphere where their feedback is encouraged and 
acknowledged, the vast majority of audience members 
will sit through the training in silence instead of share 
their valuable perspectives. 

Conclusion: We Don’t Know What They Don’t 
Know

Ultimately, the theme of dialogue-based training is 
that we must know our audience in order to be effec-
tive as trainers. And we can only know them by letting 
them speak, and listening thoughtfully to what they 
say. 

 All too often our training strategies are focused 
only on providing complete, accurate instructions to 
our audiences—in other words, treating them like 
computers. Members of our diverse municipal work-
forces, however, have a wide range of idiosyncratic 
backgrounds, assumptions, and concerns, and rely 
not just on accurate explication, but also on emphasis 
and context, in order to process unfamiliar informa-
tion. If we want training audiences to truly retain what 
they learn, simply reeling off a list of the rules is not 
enough. 

Because we rarely understand our audience’s 
particular concerns and perspectives at the outset, al-
lowing for dialogue is the best, and possibly the only, 
way for us to unearth these concerns in order to target 
our training effectively. Fortunately, when we act as 
trainers, our intermediary role gives us the fl exibility to 
create such a dialogue. And in facilitating a dialogue, 
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ing of probable cause is required to obtain a warrant 
for an administrative search.10 The New York Court of 
Appeals has acknowledged this distinction, as have the 
various departments of the Appellate Division.11

Procedures for Obtaining an Administrative 
Search Warrant

Even though the Fourth Amendment requires a 
search warrant for administrative searches, New York 
lacks a statewide set of procedures for them. Such pro-
cedures were proposed as additions to the New York 
General Municipal Law, but they were never adopted.12 
Instead, state courts have fashioned their own process-
es and procedures following the New York Criminal 
Procedure Law (“CPL”) standards for criminal search 
warrants, and some municipalities have adopted their 
own by local law.13 Both of these approaches have been 
sanctioned by reviewing courts.14

In Matter of Kun,15 a town attorney applied to 
the local criminal court for an administrative search 
warrant to investigate alleged violations of the zon-
ing ordinance. The court recognized the applicability 
of the Fourth Amendment to the proposed search, but 
noted that there were no applicable state procedures 
for the issuance of administrative search warrants. 
Thus, the court fashioned a “substitute process” out of 
the procedures governing the criminal search warrant 
under Article 690 of the CPL.16 The application for the 
warrant may be made by a town attorney or building 
inspector.17 The search warrant may issue for the pur-
pose of inspecting property or buildings.18 Only “police 
offi cers” may execute the warrants, but code enforce-
ment offi cials may accompany the offi cers to document 
the violations, pursuant to their particularized expertise 
in matters of code enforcement.19

An example of a municipality fashioning its own 
procedures for administrative search warrants is found 
in Matter of City of Rochester.20 There, the City of Roch-
ester adopted a local law, which amended the City 
Charter to establish a procedure for issuing inspection 
warrants where the City was unable to obtain permis-
sion from the owner. The property owners claimed that 
the inspection warrants issued under the local law were 
invalid because they did not comply with Article 690 of 
the CPL.21 They further argued that the CPL preempts 
the law of search and seizure, thus precluding the City 
from authorizing administrative inspection warrants.22 

Introduction
By statute, building and 

zoning code violations are 
offenses, subject to crimi-
nal prosecution in the local 
justice court.1 Successful en-
forcement by way of crimi-
nal proceedings requires the 
local prosecutor to establish 
the violation beyond a 
reasonable doubt.2 Meeting 
this burden demands a thor-
ough investigation to gather 

evidentiary support for the charges. Where a violation 
is not easily observable from the public thoroughfare,3 
compiling suffi cient evidence to mount a successful 
prosecution may require entry onto the alleged vio-
lator’s property—or into buildings—to conduct an 
inspection. Such inspections are searches under the 
Fourth Amendment and require the property owner’s 
consent or a warrant.4 This article will explain how the 
law treats searches to investigate alleged code viola-
tions, the administrative warrant requirement, and 
how such warrants are properly obtained. 

Inspections for Code Violations Require a 
Warrant

Courts have long distinguished between tradi-
tional criminal searches and property inspections to 
evaluate compliance with building and zoning codes, 
classifying the latter as mere “administrative” searches 
that are subject to relaxed requirements.5 In fact, as late 
as 1959, the Supreme Court in Frank v. Maryland held 
that “administrative” searches—searches to ensure 
compliance with an administrative health or safety 
code—did not implicate the Fourth Amendment’s pro-
tections.6 Less than a decade later, the Court reversed 
itself, but it still distinguished between administrative 
and criminal searches.7 “Unlike the search pursuant 
to a criminal investigation, the inspection programs at 
issue here are aimed at securing city-wide compliance 
with minimum physical standards for private prop-
erty.”8 Therefore, “[i]n determining whether a particu-
lar inspection is reasonable—and thus in determining 
whether there is probable cause to issue a warrant for 
that inspection—the need for the inspection must be 
weighed in terms of these reasonable goals of code 
enforcement.”9 The Court affi rmed that a lesser show-

Administrative Search Warrants in New York: How to 
Gather Evidence of Code Violations Without Running 
Afoul of the Fourth Amendment
By Charles W. Malcomb



NYSBA  Municipal Lawyer  |  Winter/Spring 2016  |  Vol. 30  |  No. 1 13    

in CPL §690.45. And it must be executed by a police 
offi cer32 “not more than ten days after the date of is-
suance…on any day of the week…only between the 
hours of 6:00 A.M. and 9:00 P.M.”33 Code enforcement 
offi cers and/or building inspectors may accompany 
the police offi cer to document property violations.34 
The code enforcement offi cer/building inspector 
should complete an inspection report, take photo-
graphs and/or videos, and document any violations 
observed. The warrant and the results of the search 
“must…be returned to the court without unnecessary 
delay” after execution.35

Best Practices a nd Summary
As a fi rst matter, the code enforcement offi cer/

building inspector should attempt to obtain consent 
from the property owner before applying for a search 
warrant. Only upon the property owner’s refusal 
should an application be made. In the absence of state 
procedures governing the issuance of administra-
tive search warrants, a prudent step for municipali-
ties would be to adopt a local law to set forth a clear 
procedure to be followed. Any such local law should 
generally follow the procedural safeguards set forth 
in Article 690 of the CPL, as adopted by the courts. 
Absent such a local law, an application should be 
made under Article 690 of the CPL. It is critical that 
the requirements for the warrant’s application, issu-
ance, and execution be strictly followed. Despite the 
relaxed probable cause standard, an applicant should 
proceed as if the criminal standard applies. Moreover, 
any application must specify that the code enforcement 
offi cer/building inspector will accompany the police 
offi cer upon the warrant’s execution for the purpose of 
documenting alleged violations. Finally, the results of 
the inspection must be returned to the court that issued 
the warrant. Although New York law lacks clarity on 
this subject, following these guidelines will ensure that 
administrative property inspections may be carried out 
within constitutional bounds, thus providing commu-
nities with evidence necessary to successfully enforce 
their building and zoning codes. 

Endnotes
1. N.Y. TOWN LAW § 268(1); N.Y. EXEC. LAW § 382(2). Local 

governments may impose different penalties for violations 
pursuant to their supersession power under the New York 
Municipal Home Rule Law. 2005 N.Y. Op. Att’y Gen. (Inf.) 
1083, WL 2054436 (2005). The severity of the penalties 
determines the level of procedural protections that must be 
afforded to the accused (e.g., assigned counsel and a jury trial). 
See N.Y. PENAL LAW § 55.10(2)(c) (specifi ed offenses with a 
potential sentence in excess of fi fteen days, but less than one 
year, are misdemeanors); N.Y. PENAL LAW § 55.10(3)(a) (offenses 
with a sentence of fi fteen days or less are violations); N.Y. CRIM. 
PROC. LAW § 340.40(2) (providing that a jury trial is required 
in a local criminal court where the information charges a 
misdemeanor, except as specifi ed therein); N.Y. CRIM. PROC. 
LAW § 340.40(1) (For a violation, “trial of an information in a 

The Fourth Department rejected those arguments and 
held that CPL Article 690 did not preempt local gov-
ernments from enacting laws governing administra-
tive inspection warrants, validating local efforts to fi ll 
in the gaps for such procedures.23

Applying for an Administrative Search 
Warrant

Assuming there is no local law governing the 
procedures to be followed for administrative search 
warrants, municipal offi cials should follow Article 
690 of the CPL and the substitute process fashioned 
by the courts. An application may be made by a code 
enforcement offi cer, building inspector, or municipal 
attorney.24 The application shall be made to the local 
criminal court25 and must contain (1) the “name of the 
court and the name and title of the applicant”; (2) a 
statement that there is “reasonable cause to believe” a 
violation exists; (3) sworn allegations of fact support-
ing such statement, based upon personal knowledge 
of the applicant or other sworn statements supporting 
the application; and (4) a request that the court issue 
the warrant directing the inspection of the property.26 
The application should also contain a request that 
video and/or photographs be used to document the 
search and a request that a code enforcement offi cer/
building inspector accompany the police when execut-
ing the warrant.27 As set forth above, the standard for 
probable/reasonable cause is lessened for administra-
tive searches. However, at least one court has held 
that where criminal charges for zoning violations are 
contemplated, the higher, criminal standard applies.28 
Thus, as a matter of caution, the application for the 
search warrant should be drafted to meet the higher 
standard by containing as much detail as possible 
demonstrating probable cause/reasonable cause that 
code violations are present at the property. Based on 
the experience of the author, the applicant should 
allege facts, not conclusions. Photographs should be 
attached if they are available. If the applicant does not 
have personal knowledge, the application should be 
accompanied by an affi davit of one who does. Forms 
for an administrative search warrant application are 
available on the New York State Department of State 
website, as well as in respected treatises on New York 
Zoning Law.29

Issuance and Execution of the Administrative 
Search Warrant

A search warrant must direct a search of “[a] des-
ignated or described place or premises,” which must 
be described in the application.30 The warrant “must 
be addressed to a police offi cer whose geographi-
cal area of employment embraces or is embraced or 
partially embraced by the county of issuance.”31 The 
search warrant must include the contents set forth 
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13. See, e.g., TOWN CODE OF THE TOWN OF HUNTINGTON, NEW YORK, 
Chapter 71, Administrative Search Warrants (2002), available at 
http://ecode360.com/7221386. 

14. Matter of Inspection of Property under the Control of John Kun, 190 
Misc. 2d 470 (N.Y. County Ct. 2002); Matter of City of Rochester, 
90 A.D.3d 1480 (4th Dep’t 2011). 

15. Matter of Kun, 190 Misc. 2d at 471-72. 

16. The power of the court to fashion procedures that are not set 
forth by law arises pursuant to Section 2-b(3) of the New York 
Judiciary Law, which provides that a “court of record” may 
“devise and make new process and forms of proceedings, 
necessary to carry into effect the powers and jurisdiction 
possessed by it.” While local justice courts are not “court[s] 
of record” pursuant to Section 2 of the Judiciary Law, Section 
212 of the Uniform Justice Court Act provides that “in the 
exercise of its jurisdiction the [justice] court shall have all the 
powers that the supreme court would have in like actions and 
proceedings.” This has been interpreted not to expand the 
jurisdiction of the justice court, but to convey “the incidental 
powers of the Supreme Court.” 1987 N.Y. Op. Att’y Gen. (Inf.) 
92 (1987), 1987 WL 273417 (citing Siegel, McKinney’s Practice 
Commentaries, UCJA § 212, 1987 Supp.). Thus, the justice 
courts have the power to devise and make new process and 
forms of proceedings necessary to effectuate the application for 
and issuance of administrative search warrants. 

17. N.Y. CRIM. PROC. LAW § 690.05(1) (providing that an application 
for a warrant may be made by a “public servant acting in the 
course of his offi cial duties”). 

18. People v. Katz, 112 Misc. 2d 59 (N.Y. App. Term 2d Dep’t 1980). 

19. Matter of Kun, 190 Misc. 2d at 473 (citing 1985 N.Y. Op. Att’y 
Gen. (Inf.) 71, 1985 WL193981.

20. Matter of City of Rochester, 90 A.D.3d 1480 (4th Dep’t 2011).

21. Id. at 1481-82.

22. Id. at 1482.

23. Id. 

24. N.Y. CRIM. PROC. LAW § 690.05(1). 

25. N.Y. CRIM. PROC. LAW § 690.35(2).

26. N.Y. CRIM. PROC. LAW § 690.35(3).

27. In re City of Rochester, 4 Misc. 3d 310, 316-318 (N.Y. City Ct. 
2003) (“[T]he requested warrant also fails to set forth any 
information as to how intangible evidence will be collected; 
for example, whether photographs will be taken, whether 
videos will be taken, or whether the evidence will be based 
solely upon the inspectors’ visual inspection and note taking. 
An administrative search warrant that does not provide for the 
seizure of tangible items should nonetheless provide suffi cient 
information describing how the intangible evidence obtained 
in the course of the inspection is to be collected. The requested 
warrant in this matter does not adequately do so.”); see Kun, 
190 Misc. 2d at 473 (“[T]he warrant shall issue to any police 
offi cer having jurisdiction…who may be accompanied during 
its execution by any of the offi cers and employees requested to 
be designated.”) (emphasis added). 

28. Town of East Hampton v. Omabuild USA No. 1, Inc., 215 A.D.2d 
746, 747 (2d Dep’t 1995) (“The Town contends that its conduct 
in this case was more akin to a mere administrative inspection 
than a true criminal search, and that it should accordingly be 
judged pursuant to the more relaxed standards applicable to 
such inspections. We disagree. It is clear that the search was 
criminal in nature, inasmuch as the application for the warrant 
was made pursuant to CPL article 690, the Town has repeatedly 
stated that the purpose of the search was to investigate alleged 
criminal conduct, and the evidence recovered has twice been 

local criminal court must be a single judge trial.”); N.Y. CRIM. 
PROC. LAW § 170.10 (a defendant has the right to have counsel 
assigned by the court if he/she is fi nancially unable to obtain 
one, except where the accusatory instrument charges traffi c 
infractions only). 

2. See People v. St. Agatha Home for Children, 47 N.Y.2d 46, 48 
(1979) (“Having elected to litigate this novel question of 
zoning law in the context of a criminal proceeding, the People 
must of course meet all burdens placed upon the People in 
a criminal proceeding, including the burden of proving all 
elements of the offense beyond a reasonable doubt.”). 

3. California v. Ciraolo, 476 U.S. 207, 213 (1986) (“That the area is 
within the curtilage does not itself bar all police observation. 
The Fourth Amendment protection of the home has never 
been extended to require law enforcement offi cers to shield 
their eyes when passing by a home on public thoroughfares. 
Nor does the mere fact that an individual has taken measures 
to restrict some views of his activities preclude an offi cer’s 
observations from a public vantage point where he has a right 
to be and which renders the activities clearly visible.”). 

4. People v. Sikorsky, 195 Misc. 2d 534, 536-37 (App. Term 2d 
2002) (“It is well settled that administrative searches fall 
within the purview of the Fourth Amendment. When no 
exigent circumstances exist, a code inspector may only enter 
onto, and make a visual search of, private property upon fi rst 
obtaining consent or warrant pursuant to CPL article 690.”) 
(internal citations omitted); Wisoff v. City of Schenectady, 116 
A.D.3d 1187, 1188 (3d Dep’t 2014) (“It is well established that 
the 4th Amendment protection against unreasonable searches 
and seizures extends to administrative inspections of private 
commercial premises.”) (internal quotation, citation omitted). 

5. In re Lacatena, 173 A.D.2d 952, 953 (3d Dep’t 1991) (“We note 
here that the strict standards attending the issuance of a 
warrant in criminal cases are not applicable to the issuance of 
a warrant authorizing an administrative inspection.”) (internal 
citations omitted); R&L Distributors, Inc. v. Wickham, 36 A.D.2d 
884, 885 (3d Dep’t 1971). 

6. Frank v. Maryland, 359 U.S. 360 (1959). 

7. Camara v. Municipal Court of San Francisco, 387 U.S. 523, 534 
(1967) (“[W]e hold that administrative searches of the kind 
at issue here are signifi cant intrusions upon the interests 
protected by the Fourth Amendment [and] that such searches 
when authorized and conducted without a warrant procedure 
lack the traditional safeguards which the Fourth Amendment 
guarantees to the individual.”). 

8. Id. at 535.

9. Id.

10. Id. at 538. 

11. Sokolov v. Village of Freeport, 52 N.Y.2d 341, 348 (1981) (“In 
addition, and of compelling signifi cance, the Camara opinion 
expressly provided that the strict standards attending the 
issuance of a warrant in criminal cases are not applicable 
to the issuance of a warrant authorizing an administrative 
inspection.”); see also Cohn Chemung Props., Inc. v. Town of 
Southport, 108 A.D.3d 928, 930 (3d Dep’t 2013) (“[The] Supreme 
Court did not err in determining that a separate hearing was 
not necessary regarding the issuing and executing of the 
administrative inspection warrant, which is not held to as 
strict a standard as a warrant in a criminal case.”). 

12. New York (State) Assembly. An act to amend the general 
municipal law, in relation to procedures for the issuance of 
administrative search warrants to municipal offi cials. A 1859 
(S 2396). 2001-2002 Reg. Sess. (January 16, 2001), New York 
State Assembly. 
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used as the basis for criminal charges.”) (internal citation 
omitted).

29. Zoning Enforcement, James A. Coon Local Government 
Technical Series (2012), available at http://www.dos.ny.gov/
lg/publications/zoning_enforcement.pdf; Patricia E. SALKIN, 4 
N.Y. ZONING LAW & PRAC. § 42:5.

30. N.Y. CRIM. PROC. LAW § 690.15(1)(a). 

31. N.Y. CRIM. PROC. LAW § 690.25(1). 

32. N.Y. CRIM. PROC. LAW § 690.25(2); Matter of Kun, 190 Misc. 2d at 
473.

33. N.Y. CRIM. PROC. LAW § 690.30.

34. Matter of Kun at 473. 

35. N.Y. CRIM. PROC. LAW § 690.30(1); § 690.50(6). 

Charles Malcomb is a Senior Associate with 
Hodgson Russ LLP in Buffalo, New York. He focuses 
his practice on a variety of issues involving land-
use law, municipal law, and environmental law. He 
represents municipalities across New York State on 
zoning enforcement matters and presents at training 
programs for code enforcement offi cers and town 
and village justices. 

Answer to Government Ethics Quiz

AYes. The court is likely to annul the Plan-
ning Board’s site plan approval.

Analysis: The Planning Board’s vote to ap-
prove the developer’s site plan did not violate 
Article 18 of the New York General Municipal 
Law. The vote did not violate § 801 because 
there was no contract with the Village. Nor 
did the vote violate § 809 because the Planning 
Board members did not have an interest in the 
applicant as defi ned in that section. Further-
more, nothing in § 805-a would prohibit the 
vote. Nonetheless, the court will likely annul 
the vote based on common law principles. In 
Schweichler v. Vill. of Caledonia, 845 N.Y.S.2d 901 
(4th Dep’t 2007), the court held that the appear-
ance of bias arising from the signatures of the 
three Planning Board members on the petition 
in support of the project and application, and 
the actual bias of the Chairperson manifested 
by her letter to the Mayor expressing a personal 
interest in the project, justifi ed annulment of the 
Planning Board’s site plan approval.
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of the Public Employees Fair Employment Act (“the 
Act”).4

Background Facts
After September 11, 2001, New York State troop-

ers and corrections offi cers had been assigned to 
several security checkpoints at Empire State Plaza in 
Albany, near the Capitol building.5 The State installed 
security equipment at these check points, includ-
ing x-ray machines that showed the contents of bags 
and boxes, hand-held wands to detect metals, and a 
magnetometer.6

Beginning in 2004, the State created a security unit, 
lower paid than corrections offi cers and troopers, and 
staffed the checkpoints with a combination of Secu-
rity Screening Technicians (“SSTs”), represented by 
NYSCOPBA, and State troopers.7 Both SSTs and troop-
ers were trained to use the x-rays and magnetometers. 
At some checkpoints, troopers operated the hand-held 
wands and magnetometers, while at other checkpoints 
the SSTs operated the equipment and called for as-
sistance from a trooper when weapons were located 
and when the exercise of general police powers, which 
included arrests, was necessary.8

Beginning in September 2007 until the end of 2010, 
the State reduced the number of troopers regularly 
present at these checkpoints. However, troopers contin-
ued to operate the equipment and machines with the 
SSTs during major events, such as the Governor’s bud-
get presentation, when the New York State Legislature 
was in session, and during other high-volume periods.9

Towards the end of 2010, the State again stepped 
up security at Empire State Plaza, while also order-
ing mass layoffs across many different agencies. More 
troopers were stationed at the checkpoints, and with 
increased frequency. The State laid off more than 60% 
of the SSTs, reducing their numbers from 72 to 28 over 
a six-month period. Troopers were reassigned to handle 
the x-ray machines, moving the remaining SSTs to other 
tasks involved in screening visitors.10

Discussion
PERB has long held in cases alleging that a public 

employer failed to negotiate in good faith that “the ini-
tial essential questions are whether the work has been 
performed by unit employees exclusively and whether 
the reassigned tasks are substantially similar to those 
previously performed by unit employees.”11 If the an-

Recently, the New York 
State Public Employment 
Relations Board (PERB) 
handed down two decisions 
that affect public employers’ 
decisions to (1) replace and 
(2) discipline certain public 
employees. Created pursu-
ant to New York’s Taylor 
Law,1 PERB was established 
by the legislature inter alia 
to adopt procedures “for the 
prevention of improper em-
ployer and employee organization practices.”2 In these 
decisions, PERB was asked to determine the merits of 
improper practice charges fi led by public employees 
and their unions against public employers. First we 
will discuss Matter of State of New York (Division of State 
Police) where security personnel were replaced with 
state police. Next we will discuss picketing protection 
afforded public school teachers when that picketing 
interferes with traffi c and PERB’s deferral policy.

I. Replacing Security Personnel With Police 
Under The Taylor Law

The concern for safety of employees and others 
while on public property is leading municipalities to 
replace security staff with armed and trained police 
offi cers, ensuring adeq uate protection at the entrance 
and exits of heavily traffi cked municipal buildings. 

This article will discuss the New York State Public 
Employment Relations Board’s (PERB) recent decision 
in Matter of State of New York (Division of State Police),3 
when the State enhanced the requirements for em-
ployees at security checkpoints at Empire State Plaza, 
and reassigned security functions to uniformed police 
offi cers. In its decision, PERB addressed the scope of 
a public employer’s duty to negotiate with the union 
representing security offi cers, before subcontracting 
aspects of its security assignments to police offi cers. 

Procedural History
The matter was brought to PERB’s attention when 

the New York State Correctional Offi cers and Police 
Benevolent Association, Inc. (“NYSCOPBA”) fi led 
an improper practice charge, alleging that the State 
of New York failed to negotiate in good faith before 
unilaterally replacing employees in its bargaining unit 
with police offi cers, in violation of Section 209-a.1(d) 

New York State Public Employment Relations
Board Roundup
By Laura Wong-Pan
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fi cations for performing those tasks. 
(emphasis in original).20

In the opinion of the author, it should go without 
saying that the qualifi cations of police offi cers are dis-
tinct due to their law enforcement training, and ability 
to make arrests; therefore it was logical to conclude 
that civilians replaced by police offi cers refl ect a deci-
sion to heighten the job qualifi cations for the position.

As to the State’s failure to raise the defense, PERB 
concluded that “it is beyond cavil that the better 
pleading practice would have been for the State to 
have pleaded” that there was a signifi cant change in 
job qualifi cations, but the defense was not forfeited.21 
Instead, the ALJ should have recognized there was a de 
facto change in job qualifi cations by the mere fact that 
civilian work was reassigned to police offi cers.22

PERB remanded the case back to the ALJ to weigh 
the required factors, and to make further fi ndings of 
fact “on the issues necessary to conduct the balancing 
mandated by law.”23 On remand, the ALJ must con-
sider the “interests of the public employer and the unit 
employees, both individually and collectively, weighed 
against each other.”24 Notably, once a municipality 
presents a reasoned justifi cation for the heightened 
job requirements, PERB decisions refl ect deference to 
municipal judgment.25

Conclusion
The takeaway lesson from this case is that security 

duties may be reassigned to police offi cers without 
prior negotiations, provided that the interests of the 
public employer in making the reassignment decision 
outweigh the interests of non-unit employees. Munici-
pal attorneys should raise as an affi rmative defense 
that there has been a signifi cant increase in job quali-
fi cations, and present evidence in support of that the 
defense, but the failure to do so does not necessarily 
result in a waiver of the defense. As in this decision, 
even if not raised to the ALJ, PERB may still consider 
the defense on appeal.

II. Picketing Protection Lost Due to 
Interference With Traffi c Flow at Entrance 
and Exit Roads

In East Meadow Union Free School District, PERB 
revisited its deferral policy and limits on the protection 
of picketing that interferes with traffi c and creates a 
hazardous situation.26 

Procedural History
Four improper practice charges fi led by New York 

State United Teachers (“NYSUT”) were consolidated, 
all alleging retaliation by the East Meadow Union Free 

swer is “yes” to both of these questions, negotiation is 
required unless the qualifi cations for the position have 
signifi cantly changed, and the interests of the public 
employer outweigh the interests of unit employees.12

Following a trial at which evidence was presented 
regarding the specifi c duties of the SSTs over a lengthy 
time period, the Administrative Law Judge (“ALJ”) 
determined that the work specifi cally related to the 
screening of visitors to Empire State Plaza through 
the use of electronic monitoring equipment had been 
exclusively performed by the SSTs for a suffi cient 
period of time as to constitute a binding past prac-
tice.13 The ALJ also determined that the new job duties 
reassigned or subcontracted to non-unit State troopers 
were substantially similar to the duties performed by 
SSTs when screening visitors.14

The ALJ concluded that she was unable to con-
sider whether there had been a signifi cant change to 
the job qualifi cations because the State did not raise 
this argument, even though the defense, if proven, 
would have exempted the State from negotiating with 
NYSCOPBA if the State’s interest outweighed the 
interests of bargaining unit employees.15

Pursuant to PERB’s appeal procedures, exceptions 
were fi led. In its September 10, 2015 decision, PERB 
reversed in part the ALJ’s decision.16 PERB agreed that 
the specifi c duties that were reassigned to troopers had 
been exclusively performed by the SSTs for a suffi cient 
period of time prior to the reassignment. However, 
PERB concluded that this was not the end of the analy-
sis.17 The ALJ should have recognized that there was a 
de facto signifi cant change in job qualifi cations, regard-
less of the fact that the State did not raise this defense, 
because police offi cers possess different and unique 
qualifi cations than civilians and are “fundamentally 
different from everyone else.”18 

In a prior decision, PERB had concluded that the 
transfer of duties from uniformed police offi cers to 
non-unit civilians (“civilianization”) constituted a 
change in job qualifi cations.19 PERB noted that the 
reverse is true in this case: 

Consistent with precedent, and as a 
logical and predictable corollary to 
this proposition, when an employer 
has determined that the skills of a 
civilian employee are not necessary 
to perform a given set of tasks but 
that different qualifi cations are better 
suited for such tasks, especially tasks 
that are also performed by uniformed 
personnel and were so performed be-
fore being assigned to civilians, there 
has been a de facto change in quali-
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ber 18, 2006, to complain about the dangerous situation 
at the school due to a teacher handing out a leafl et. On 
October 19, 2006, Principal Scher observed four or fi ve 
cars lined up on the school property when Mr. Malone 
was handing out leafl ets. He concluded that the leafl et-
ing created a hazardous situation because there were 
two recent accidents near that exit, and Mr. Malone 
was causing traffi c to back up, interfering with drivers’ 
ability to concentrate on road conditions. Mr. Malone 
was charged with misconduct for obstructing vehicle 
traffi c exiting the school property, creating a hazard-
ous condition, and with insubordination for refusing to 
comply with the Principal’s direction to stop leafl eting 
at that location.36 

After the School District initiated disciplinary pro-
ceedings pursuant to Education Law §3020-a against 
Mr. Malone, the New York State United Teachers  
(“NYSUT”) fi led the PERB improper practice charge, 
alleging that the disciplinary charges were in retalia-
tion for his protected activities, in violation of the Act.

On March 24, 2010, the §3020-a Hearing Offi cer 
issued a decision, fi nding Mr. Malone culpable of the 
disciplinary charges and fi ning him one day’s pay.37 
The Hearing Offi cer specifi cally concluded that the 
disciplinary fi ne was warranted because Mr. Malone 
momentarily obstructed traffi c by causing drivers to 
slow down and take a leafl et, causing traffi c exiting the 
school’s parking lot to be backed up, and because Mr. 
Malone admittedly refused to stop distributing leafl ets 
on the exit road when directed to do so by the High 
School Principal.38 

Mr. Malone commenced a special proceeding un-
der CPLR Article 75, challenging the §3020-a decision. 
The Article 75 Petition was dismissed by the Nassau 
County Supreme Court and that decision was affi rmed 
by the Appellate Division, Second Department.39 In 
its decision, the Second Department noted that its role 
was to determine “only whether the award had eviden-
tiary support and whether the award was arbitrary and 
capricious.”40 

On April 20, 2010, the School District’s attorney 
sent a copy of the Hearing Offi cer’s March 24, 2010 
decision on the §3020-a proceeding to the PERB ALJ, 
requesting that the record from the PERB hearing be 
reopened and the Hearing Offi cer’s decision be admit-
ted into evidence.41 

However, also on April 20, 2010, before receiving 
the request, the ALJ issued a decision determining 
that the School District violated the Act.42 The ALJ 
concluded that Mr. Malone’s leafl eting constituted 
protected union activities under the Act, and that the 
charges were improperly motivated by his protected 
activities.43 Faced with inconsistent decisions by two 
different arbiters, the School District’s attorney sent 
another letter to the ALJ, requesting that he reconsider 

School District (“School District’) against public school 
teachers, in violation of §209-a.1(a) of the Public Em-
ployees Fair Employment Act (“Act”) after the School 
District brought disciplinary charges against those 
teachers based on their conduct while picketing and 
leafl eting outside school entrances and exits on vari-
ous dates.27 PERB’s decision was issued just over one 
year after Santer v. Board of Education of East Meadow 
Union Free School District, in which the Court of Ap-
peals held that two teachers, David Santer and Bar-
bara Lucia, lost the protection of the First Amendment 
when their parked cars interfered with traffi c fl ow into 
and out of the Woodland Middle School, and blocked 
curbs where parents dropped off students.28

Discussion
During a period of negotiations for a successor 

contract, Mr. Santer, Ms. Lucia and others had en-
gaged in informational picketing in front of Woodland 
Middle School on March 2, 2007, displaying signs 
from their parked cars due to inclement weather. 
Several teachers blocked a student drop-off point with 
their cars, causing traffi c to become congested and re-
quiring students to be dropped off in the middle of the 
street in the rain, during a time of heavy traffi c near 
the school building, and causing a dangerous condi-
tion that put the safety of students at risk. 

Mr. Santer, Ms. Lucia and two other teachers were 
charged with misconduct. Following disciplinary 
proceedings pursuant to Education Law §3020-a, the 
charges were upheld. Special proceedings pursuant 
to CPLR Article 75 were commenced to vacate the 
awards, which culminated in the Court of Appeals’ 
decision.29 

In the instant PERB decision, exceptions fi led by 
NYSUT in Case U-27735 alleged that the disciplin-
ary action against Mr. Santer was in retaliation for his 
participation in the March 2, 2007 picketing.30 These 
exceptions were withdrawn following the Court of 
Appeals decision in Santer.31

The PERB decision also consolidated the excep-
tions challenging an ALJ decision sustaining an 
improper practice charge in Case No. U-27398, fi led on 
behalf of teacher Ryan Malone.32 The charge alleged 
that the School District violated the Act by disciplin-
ing him in retaliation for distributing leafl ets at East 
Meadow High School, under circumstances that were 
arguably less dangerous than those created by the 
picketers at the Middle School on March 2, 2007.33

On October 19, 2006, Mr. Malone stationed himself 
at the exit road on the school property, with informa-
tional leafl ets regarding an ongoing labor dispute.34 

When cars slowed and lowered their windows, 
he approached to talk to the drivers and hand them a 
leafl et.35 A parent called Principal Mark Scher on Octo-
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Although the ultimate issues presented in a §3020-
a proceeding were different from those in an improper 
practice charge, PERB concluded that the Hearing Of-
fi cer’s conclusions did not contradict the Act because 
there is PERB precedent that leafl eting or picketing 
loses the protection of the Act when it is found to be 
“impulsive, overzealous, confrontational or disrup-
tive.”50 Here, there was evidence that the leafl eting 
was disruptive because it interfered with traffi c fl ow 
leaving the school.51 

PERB also dismissed NYSUT’s exceptions to the 
ALJ’s decision dismissing Case No. U-27741, alleging 
that teacher David Santer was transferred from Wood-
land Middle School to Bowling Green Elementary 
School in retaliation for his protected activity, includ-
ing his reelection as Association building president.52 
The ALJ had concluded that the School District estab-
lished a legitimate business justifi cation for the transfer 
based on testimony of witnesses concerning the trans-
fer decision.53 There was insuffi cient evidence that the 
ALJ’s determination was “manifestly incorrect” and 
PERB therefore affi rmed the ALJ’s decision, dismissing 
the NYSUT’s exceptions.54

PERB did not defi nitively decide whether Mr. 
Malone lost the protection of the Act, as its reasoning 
was based on the deferral policy and the interest in 
avoiding inconsistent conclusions.55 However, PERB 
concluded that the §3020-a Hearing Offi cer’s conclu-
sions were consistent with PERB precedent. In prior 
cases, PERB has held that the protection of the Act may 
be lost if, under the totality of the circumstances, pick-
eting is found to be “impulsive, overzealous, confron-
tational or disruptive.”56

Conclusion
As the School District’s attorneys did in this action, 

once a disciplinary hearing has commenced concern-
ing the same set of facts that are at issue in the PERB 
proceeding, the municipality should request that PERB 
defer to a related arbitration or disciplinary hearing, 
even if the issues are not identical, to avoid multiple 
adverse decisions regarding the same set of facts. 

Endnotes
1. N.Y. Civ. Serv. Law § 205 (McKinney).

2. N.Y. Civ. Serv. Law § 200(5)(d) (McKinney).

3. In the Matter of NEW YORK STATE CORRECTIONAL OFFICERS AND 
POLICE BENEVOLENT ASSOCIATION, INC., Charging Party, and 
STATE OF NEW YORK (DIVISION OF STATE POLICE), Respondent, 
and POLICE BENEVOLENT ASSOCIATION OF THE NEW YORK STATE 
TROOPERS, INC., Intervenor, 48 PERB ¶3012 (2015).

4. 48 PERB ¶3012, 3039.

5. Id.

6. Id.

7. Id.

his decision in light of the contradictory decision of the 
§3020-a Hearing Offi cer.44 That request was denied.45 

Exceptions were fi led with PERB who issued a 
decision on June 5, 2015, in which it deferred to the 
arbitral fi ndings from the §3020-a proceeding, and 
reversed the ALJ’s decision. As an initial matter, 
PERB rejected the School District’s argument that Mr. 
Malone’s activities lost the protection of the Act based 
on the holding in Santer.46 Instead, PERB concluded 
that the provisions of the Act which protected the 
rights of employees to organize and engage in union 
activities afforded greater protection than the First 
Amendment. Therefore, while Santer may be disposi-
tive as to Malone’s rights under the First Amendment 
of the United States Constitution, it does not address 
the question of whether or not the School District 
violated his rights under the Public Employment Rela-
tions Act.

However, in this unusual decision, PERB agreed 
that, based on the record, the ALJ did not err in con-
cluding that the teacher’s leafl eting was legally pro-
tected and that the discipline may have been improp-
erly motivated—but PERB nevertheless overturned the 
ALJ’s conclusion that the School District violated the 
Act.

PERB held that the ALJ should have deferred to 
an arbitral fi nding of the 3020-a Hearing Offi cer, who 
concluded that Mr. Malone engaged in misconduct 
warranting the imposition of discipline. In so doing, 
PERB revisited its policy of deferring to an arbitration 
decision if: 

the issues raised by the improper 
practice charge were fully litigated in 
the arbitration proceeding, that the 
arbitral proceedings were not tainted 
by unfairness or serious procedural 
irregularities[,] and that the determi-
nation of the arbitrator was not clearly 
repugnant to the purposes and poli-
cies of the Act.47

Based on this policy, PERB concluded that the 
ALJ should have deferred to the §3020-a proceeding 
because the issues were already fully litigated, and the 
Hearing Offi cer’s decision had been affi rmed by two 
courts, including Nassau County Supreme Court and 
the Appellate Division, Second Department.48 There 
was no evidence of unfairness or procedural irregu-
larities during the §3020-a proceedings. As a practical 
matter, PERB noted that the Hearing Offi cer’s decision 
had been in place and followed by the School District 
for fi ve years before PERB even heard the appeal and 
thus there was a fi ve-year long status quo “governing 
their now-settled expectations.”49
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ing factors of the economic impact of the regulation, its 
interference with distinct investment-backed expecta-
tions, and the character of the government action.

In considering Penn Central’s argument that the 
Landmarks Law deprived Penn Central of any gain-
ful use of its air rights above Grand Central, the Court 
stated that to agree would mean that it erred, not only 
in previously upholding laws restricting the develop-
ment of air rights, but also in approving those prohibit-
ing both the subjacent and the lateral development of 
particular parcels.10

The Court dismissed Penn Central’s argument and 
reasoned that, amongst other things, the Court must 
consider the nature and extent of the interference with 
rights in the parcel as a whole, explaining that 

“Taking” jurisprudence does not 
divide a single parcel into discrete 
segments and attempt to determine 
whether rights in a particular segment 
have been entirely abrogated. In decid-
ing whether a particular governmental 
action has effected a taking, this Court 
focuses rather both on the character 
of the action and on the nature and 
extent of the interference with rights 
in the parcel as a whole—here, the city 
tax block designated as the “landmark 
site.11

No Clear Guidance or Defi nition on What Is the 
Parcel as a Whole

In Keystone Bituminous Coal Association v. DeBenedic-
tis,12 Pennsylvania passed an act to prevent coal mine 
subsidence caused by the extraction of underground 
coal. The act contained a section that required 50% of 
the coal beneath applicable structures to be kept in 
place in order to provide surface support.13

The petitioners stated that Pennsylvania law 
recognized a “support estate” in land, in addition to 
the “mineral estate” and “surface estate,” and argued 
that the 50% rule of the act constituted a taking of their 
property (the physical coal and the entire destruction of 
the property’s support estate) without compensation in 
violation of the Fifth Amendment.

The United States Supreme Court disagreed. It 
stated, 

On January 15, 2016, the 
Supreme Court of the Unit-
ed States granted certiorari 
from Murr v. State of Wiscon-
sin.1 As a result, the Court 
will be considering whether 
the “parcel as a whole” con-
cept of Penn Central Trans-
portation Company v. City of 
New York2 establishes a rule 
in regulatory takings cases 
that two legally distinct, but 
commonly owned, contigu-
ous parcels must be combined for takings analysis 
purposes.

Penn Central
In Penn Central, the United States Supreme Court 

considered “whether a city may, as part of a compre-
hensive program to preserve historic landmarks and 
historic districts, place restrictions on the development 
of individual historic landmarks—in addition to those 
imposed by applicable zoning ordinances—without 
effecting a ‘taking’ requiring the payment of ‘just 
compensation.’”3

There, New York City, under its Landmarks 
Preservation Law, designated Grand Central Terminal, 
which was owned by plaintiff Penn Central, a land-
mark and the city tax block Grand Central occupied a 
landmark site.4 Penn Central subsequently applied to 
the Landmarks Preservation Commission for permis-
sion to construct a 55-story offi ce building to be can-
tilevered above the existing façade and to rest on the 
roof of Grand Central.5 Penn Central also applied for 
permission to construct a 53-story offi ce building on a 
portion of the Grand Central site.6 

The Commission rejected both applications. Penn 
Central sued, arguing that the application of the 
Landmarks Preservation Law had taken its property 
without just compensation in violation of the Fifth 
Amendment. The trial court held for Penn Central, 
the Appellate Division reversed,7 and the Court of 
Appeals affi rmed.8 The United States Supreme Court 
affi rmed. 

The Court’s decision is well known for clarify-
ing the test for how far is “too far”9 for a regulation’s 
restrictions. As the Court explained in Penn Central, 
the test requires an “ad hoc” factual inquiry consider-

United States Supreme Court to Review
“Parcel as a Whole” Concept
By Daniel M. Lehmann
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taken his property without compensation in violation 
of the Fifth Amendment.21

To revive the Penn Central economic impact prong 
of his claim by reframing it, the petitioner argued for 
the fi rst time that the upland parcel of his property 
was distinct from the wetlands portions, so he should 
be permitted to assert a taking limited to the wetlands 
portions of his property. Addressing this argument, 
and referring to Penn Central, the Court stated, 

This contention asks us to examine 
the diffi cult, persisting question of 
what is the proper denominator in the 
takings fraction. Some of our cases 
indicate that the extent of depriva-
tion effected by a regulatory action 
is measured against the value of the 
parcel as a whole,22 but we have at 
times expressed discomfort with the 
logic of this rule,23 a sentiment echoed 
by some commentators.24

However, the Court did not decide the issue because 
the petitioner did not make the argument in the state 
courts and did not present the issue in the petition for 
certiorari. Instead, “The case comes to us on the prem-
ise that petitioner’s entire parcel serves as the basis for 
his takings claim, and, so framed, the total deprivation 
argument fails.”25

The Court last mentioned “the parcel as a whole” 
in Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional 
Planning Agency.26 The Tahoe Regional Planning Agen-
cy issued two moratoria that virtually prohibited all 
development on Lake Tahoe for a period of 32 months. 
The petitioners claimed that the moratoria constituted 
a per se taking of property without compensation un-
der the Fifth Amendment.27

Specifi cally, the petitioners sought to frame the 
case under the per se taking rule by arguing that the 
Court could “effectively sever a 32-month segment 
from the remainder of each landowner’s fee simple 
estate, and then ask whether that segment has been 
taken in its entirety by the moratoria.”28 The Court 
rejected the petitioners’ argument. The Court began by 
noting that it must focus on Penn Central’s “the parcel 
as a whole” and on Andrus v. Allard’s29 “full bundle 
of property rights.”30 The Court then concluded that 
“Petitioners’ ‘conceptual severance’ argument is un-
availing because it ignores Penn Central’s admonition 
that in regulatory takings cases we must focus on ‘the 
parcel as a whole.’ We have consistently rejected such 
an approach to the ‘denominator’ question.”31 Thus, 
the Court found that the property could not be disag-
gregated into temporal segments corresponding to the 
moratoria and then analyzed to determine whether 

Because our test for regulatory taking 
requires us to compare the value that 
has been taken from the property with 
the value that remains in the prop-
erty, one of the critical questions is 
determining how to defi ne the unit of 
property whose value is to furnish the 
denominator of the fraction.14

The Court quoted Penn Central’s “parcel as a whole” 
reasoning and also reasoned, “where an owner pos-
sesses a full bundle of property rights, the destruction 
of one strand of the bundle is not a taking because the 
aggregate must be viewed in its entirety.”15 Though 
these reasons did not solve all of the defi nitional issues 
that may arise in defi ning the relevant mass of proper-
ty, these reasons underpinned the Court’s rejection of 
the petitioners’ arguments that the taking of its physi-
cal coal constituted a compensable taking. The Court 
held that, under the investment-backed expectation 
prong of Penn Central, there was “no basis for treating 
the less than 2% of petitioners’ coal as a separate parcel 
of property.”16

The Court also rejected the petitioners’ support 
estate argument. The Court stated that 

the support estate has value only 
insofar as it protects or enhances the 
value of the estate with which it is 
associated. Its value is merely a part of 
the entire bundle of rights possessed 
by the owner of either the coal or the 
surface. Because petitioners retain the 
right to mine virtually all of the coal 
in their mineral estates, the burden the 
Act places on the support estate does 
not constitute a taking. Petitioners 
may continue to mine coal profi tably 
even if they may not destroy or dam-
age surface structures at will in the 
process.17

Five years later, in Lucas v. South Carolina Coastal 
Council,18 the Court again avoided the diffi cult issue of 
determining what is the “denominator of the fraction,” 
although the Court observed that “uncertainty regard-
ing the composition of the denominator in our ‘depri-
vation’ fraction has produced inconsistent pronounce-
ments by the Court.”19

The Court again confronted this issue in Palazzolo 
v. Rhode Island,20 but ultimately did not decide it. In 
Palazzolo, Rhode Island effectively regulated the peti-
tioner Palazzolo’s undeveloped beachfront properties 
as coastal wetlands, which greatly limited develop-
ment. The petitioner brought an inverse condemna-
tion action, arguing that the wetlands regulations had 
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deprived of the use of at least one of their two separate 
parcels.”36

Quoting Penn Central’s “parcel as a whole,” the 
appellate court rejected this argument. “There is no 
dispute that the Murrs own contiguous property. Re-
gardless of how that property is subdivided, contigu-
ousness is the key fact[.]”37 It is well-established in the 
state that “contiguous property under common owner-
ship is considered as a whole regardless of the number 
of parcels contained therein.”38 As there was no dispute 
that the Murrs’ property suffi ced as a single, buildable 
lot under the local ordinance, the appellate court held 
that the Murrs’ were not deprived of all economic use 
and there was no taking.39 The Wisconsin Supreme 
Court denied the petition to review.

Conclusion
The United States Supreme Court has its work cut 

out for it in determining whether Lots E and F, two 
separate parcels, created, purchased, and taxed as le-
gally separate lots, purchased for different reasons and 
never developed together, should be considered as “the 
parcel as a whole” when anyone else other than the 
Murrs would be permitted to develop Lot E because of 
the separate, and not common, ownership exception 
under the local ordinance.
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the petitioners were deprived of all economically vi-
able use during each period.32 Justice Thomas, in the 
footnote in his dissent, noted his puzzlement at the 
majority’s decision to embrace the “parcel as a whole” 
doctrine as settled.33

Murr v. State of Wisconsin
The Murrs’ parents purchased Lot F, a parcel 

of land on the St. Croix River, in 1960. They built a 
cabin on it. In 1963, the Murrs’ parents purchased an 
adjacent lot, Lot E, which was left undeveloped. The 
Murrs’ parents transferred Lot F to the Murrs in 1994 
and Lot E in 1995. This brought the lots under com-
mon ownership and resulted in a merger of the two 
lots under a mid-1970s local ordinance, which prohib-
ited individual development  or sale of adjacent lots 
under common ownership unless an individual lot 
has at least one acre of net project area. But, if abutting 
commonly owned lots do not contain one acre, the 
ordinance provides that the abutting lots together suf-
fi ce as a single, buildable lot. Combined, Lots E and F 
contain approximately .98 acres of net project area.

The Murrs sought a variance to separately use 
or sell their two contiguous lots. The zoning board 
denied their application, the Wisconsin trial court 
affi rmed, the Wisconsin appellate court affi rmed, and 
the Wisconsin Supreme Court denied the petition for 
review.

Subsequently, the Murrs fi led a complaint argu-
ing that the local ordinance effected a taking with-
out compensation. Specifi cally, they argued that the 
ordinance deprived them of practically all of the use 
of Lot E because it could not be sold or developed as 
a separate lot. They did not include any claim for the 
taking of Lot F. The Wisconsin trial court rejected the 
Murrs’ complaint. The Murrs argued to the Wisconsin 
appellate court that the trial court erred by examin-
ing the benefi cial uses of Lots E and F in combination 
and that “there [wa]s a genuine issue of material fact 
as to whether Lots E and F were used together such 
that they may be considered as one for purposes of the 
regulatory takings analysis.”

The Wisconsin appellate court, citing the Wiscon-
sin Supreme Court, stated that “the issue of whether 
contiguous property is analytically divisible for pur-
poses of a regulatory takings claim was settled[.]”34 
“[B]efore considering whether a regulatory taking has 
occurred, ‘a court must fi rst determine what, precisely, 
is the property at issue[.]’”35 

The Murrs argued that the Wisconsin Supreme 
Court case was distinguishable “because that case 
turned on the owner’s ability to use one large parcel, 
whereas the Murrs assert[ed] they have been wholly 
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So far, in the United States, plaintiffs’ claims 
against local governments have not extended to negli-
gent failure to adapt to climate change. Rather, typical 
claims have involved plaintiffs injured by fl ooding 
alleging that the municipalities’ negligent design, 
construction, or operation of fl ood control structures 
caused the plaintiffs’ injuries.6 Liability in these cases 
has tended to hinge on whether the municipality’s 
conduct was statutorily immune,7 and, if it was not, 
whether the plaintiffs proffered suffi cient proof of 
negligence and causation.8 In at least one instance, 
plaintiffs injured by fl ooding brought an action against 
a county government claiming that the county’s negli-
gent regulation of development on an adjacent property 
caused plaintiffs’ damages.9 The court in this case held 
that the county owed no duty to homeowners to ensure 
that development of an adjoining subdivision would 
not create a risk of fl ooding the homeowners’ property. 

The Fifth Circuit ultimately rejected tort theories of 
liability in the Katrina litigation as violative of gov-
ernmental immunity under the Flood Control Act and 
discretionary-function exception to the Federal Tort 
Claims Act.10 But, in the U.S. Court of Federal Claims 
case St. Bernard Parish Government v. United States, the 
court essentially expanded Takings Clause liability to 
encompass governmental negligence that exacerbates 
weather-related damage to property.11 Relying in large 
part on the U.S. Supreme Court’s 2012 decision in Ar-
kansas Game & Fish Commission,12 the court ruled in St. 
Bernard Parish that the U.S. Army Corps of Engineers’ 
failure to properly maintain the Mississippi River–Gulf 
Outlet (“MR-GO”), a seventy-six mile long navigation-
al channel constructed, expanded and operated by the 
Corps, resulted in a taking of private property without 
just compensation in violation of the Takings Clause 
because it exacerbated fl ood damage from Hurricane 
Katrina and several subsequent storms, and, although 
only temporarily, wrongfully deprived landowners 
of the use of their property. Because St. Bernard Parish 
involved affi rmative governmental actions (i.e., neg-
ligent expansion and maintenance of the navigational 
channel), the case leaves open the question of whether 
a government entity could be liable for failing to pre-
pare for sea level rise, storm surges and other climate-
related risks.13

Notwithstanding the lack of clarity in the law, 
some municipalities have proactively begun to plan 
for and implement hazard mitigation measures. Steps 

Local governments are 
often referred to as “on the 
front line” of climate change 
adaptation. This character-
ization makes sense given 
that “[l]and use patterns are 
determined, infrastructure is 
designed and provided, and 
many other development is-
sues are decided at the local 
level, where natural hazards 
are experienced and losses 
are suffered most directly.”1 
Furthermore, local governments have an array of tools 
in their toolbox that can help adapt their communi-
ties to climate change-related conditions including 
building codes; land use, zoning, and subdivision 
regulations; comprehensive, capital improvement, 
transportation, fl oodplain management, storm-water 
management, and open space plans; facilities needs 
studies; population growth and future development 
studies; and economic development plans. Munici-
pal regulation of the form and placement of building 
stock in particular offers an opportunity to create more 
resilient infrastructure and patterns of development; 
whereas, failure to proactively plan for rising seas, 
higher storm surges and more frequent and intense 
storms will result in further investment in infrastruc-
ture and patterns of development that, at best, fail to 
adapt to hazards, and, at worst, exacerbate hazards.2 

The current state of the law, however, creates 
uncertainty about whether municipalities have a duty 
to mitigate foreseeable climate related hazards. The 
International Panel on Climate Change’s most recent 
projections suggest that failure to promptly and ag-
gressively mitigate and adapt to climate change will 
signifi cantly diminish the ability of coastal communi-
ties to moderate harms like fl ooding and foreclose 
some opportunities to do so in the future.3 Given the 
clear role for local governments in adaptation plan-
ning and implementation, some question whether 
local governments will soon face liability for failure to 
plan for and implement hazard mitigation measures.4 
Because the consequences of destructive storms are 
foreseeable and at least in part attributable to failures 
in the legal system, Professor Maxine Burkett argues 
that local governments could face tort liability for fail-
ure to adapt to climate change.5 

Land Use Law Update:
Is the Tide Turning Toward Municipal Liability for 
Failure to Adapt to Climate Change?
By Sarah J. Adams-Schoen
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occurring during fl ood under statute immunizing government 
entities from liability arising out of emergency management 
activities where damage was due to pre-emergency installation 
of the drainage channel), abrogated by ASAP Storage, 80 P.3d 
at 744-45 (ruling that statute immunizing government from 
liability relating to emergency management activities creates 
immunity for emergency responses and emergency preparation 
activities); see also In re Katrina Canal Breaches Consol. Litig., 
577 F. Supp. 2d 802, 807 (E.D. La. 2008) (ruling that genuine 
issues of material fact existed as to whether damage from 
fl ooding was caused by governmental negligence in design, 
construction, maintenance, and operation of a navigational 
channel, including resulting destruction of fl ood-mitigating 
wetlands, as opposed to negligence with regard to federal 
fl ood control project, which would be subject to statutory 
governmental immunity); In re Katrina Canal Breaches Consol. 
Litig., 696 F.3d 436 (5th Cir. 2012) (holding that the government 
was immunized against claims for fl ooding damage).

8. Walter Legge Co., 210 A.D.2d at 317 (affi rming order granting 
judgment as matter of law for city where there was insuffi cient 
proof of causation and negligence in action against city for 
damage to property allegedly caused by fl ooding when 
natural waterway used as part of municipal drainage system 
overfl owed).

9. See Cootey v. Sun Inv., Inc., 718 P.2d 1086, 1088–89 (Haw. 1986).

10. 696 F.3d at 444 (immunity under FCA extends to claims 
stemming from levee breaches caused by dredging of canal); id. 
at 449-52 (discretionary function exception to FTCA extends to 
remaining claims).

11. No. 05-1119L, 2015 WL 2058969 (Fed. Cl. May 1, 2015).

12. 133 S. Ct. 511, 515 (2012). 

13. See generally Christopher Serkin, Passive Takings: The State’s 
Affi rmative Duty to Protect Property, 113 MICH. L. REV. 345 
(2014); John Echeverria, Ruling in MR-GO Takings Lawsuit, 
TAKINGS LITIGATION: A BLOG ABOUT TAKINGS LAW, May 2, 2015, 
http://takingslitigation.com/2015/05/02/ruling-in-mr-go-
takings-lawsuit/ (“the decision would appear to convert the 
Federal Tort Claims Act and its carefully crafted governmental 
immunities into a dead letter, at least in the fl ooding context”). 

14. See EWING ET AL., supra note 2,  at 8.
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that coastal municipalities can and are taking include: 
(1) reviewing waterfront development plans and 
related regulations to assess whether development 
and rebuilding is being allowed or even encouraged in 
areas that are currently vulnerable or will become vul-
nerable within the lifespan of the development, and 
whether the development is increasing the vulnerabil-
ity of adjacent areas; (2) amending structure elevation 
requirements to reduce the vulnerability of the struc-
ture throughout its entire useful life, not just for the 
next fi ve, ten or twenty years; (3) assessing zoning and 
building codes to determine whether they impose re-
quirements on the construction of elevated structures 
that increase local fl ood risk by, for example, increas-
ing the impermeable surface areas; and (4) educating 
constituents on scientifi c projections regarding future 
fl ood and other related risks so that they can make 
prudent building and buying decisions. Because we 
can anticipate the addition of substantial new building 
stock and infrastructure over the next few decades,14 
local governments that regulate the placement and, in 
some respects, design aspects of building stock have 
an opportunity—if not a duty—to avoid locking in 
infrastructure that increases fl ood and other related 
risks. 
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of [negligence causes of action] that requires no physi-
cal harm, no fear of harm, and no zone of danger” in 
order for the plaintiff to recover for purely emotional 
damages.9 

III. Evolution of the Ownership of the Dead 
and of the Right of Sepulcher

The ownership of the dead has held a unique, if not 
odd, status in New York law. Early New York courts 
adhered to the common-law doctrine, derived from the 
dictum of a 17th century Englishman, that there is no 
property right in a corpse, but societal changes in the 
late 18th and early 19th centuries led to a modifi cation 
of the doctrine.

A. Ecclesiastical Law in England
Before the Norman Conquest, there were no sepa-

rate ecclesiastical courts in England.10 “[T]he power of 
the clergy over the dead was kept in check by uniting 
the lay with the clerical order in the ecclesiastical tribu-
nals.”11 Around 1072, soon after the Norman Conquest, 
temporal courts and Courts Christian were separated by 
an ordinance of William the Conqueror.12 

Ecclesiastical cognizance, the exclusive power of the 
ecclesiastics, over the remains of the dead was both 
executive and judicial.13 It was executive in taking the 
body into its actual, corporeal possession, and “guard-
ing its repose in consecrated ground,” and it was 
judicial in deciding all controversies involving inter-
ment, including who should be allowed to lie in conse-
crated earth and who should be allowed to be interred 
at all.14 The Courts Christian virtually monopolized 
judicial power over burials, while “[s]ecular courts, 
stripped of all authority over the dead, were left to 
confi ne themselves to matters involving the protection 
of monuments, and other external emblems of grief, 
erected by the living.”15

 “[D]uties with respect to corpses were excluded 
from actions at common law because burials were mat-
ters of ecclesiastical cognizance.”16 The heirs and next 
of kin “were not permitted to have any choice or to give 
directions as to the ceremonies attending the funeral, 
or the place of burial, or to have control in any manner 
over the bodies of their deceased relatives.”17 They were 
only permitted to erect monuments and embellish the 
graves of their deceased kin.18 

In addition, the heirs and next of kin could not 
maintain a civil action “for indecently, or even impi-

I. Introduction
Death is unique. It is unlike aught else 
in its certainty and its incidents. A 
corpse in some respects is the strangest 
thing on earth. A man who but yester-
day breathed and thought, and walked 
among us has passed. Something has 
gone. The body is left still and cold, 
and is all that is visible to mortal eye 
of the man we knew.*** And the law—
that rule of action which touches all 
human things—must touch also upon 
this thing of death.1

The Court of Appeals recently touched “upon this 
thing of death.” In Shipley v. City of New York, the issue 
was whether a medical examiner has a mandated obli-
gation, pursuant to the common-law right of sepulcher 
and the Public Health Law, to notify a decedent’s next 
of kin that, although a decedent’s body is available for 
burial, organs and/or tissues have been retained for 
further examination and testing as part of an authorized 
autopsy.2 Shipley is reviewed later in this article, but 
fi rst this article summarizes the right of sepulcher and 
provides a brief history of the evolution of this ancient 
right and of the ownership of the dead.

II. The Right of Sepulcher: “An Indignity to 
the Dead Is an Offense to the Living”3

It is well-settled that “[t]he common-law right of 
sepulcher gives the surviving next of kin an absolute 
right to the immediate possession of the decedent’s 
body for preservation and burial.”4 Next of kin “are en-
titled to such right of possession as a solace and comfort 
in their time of distress.”5 Damages have been awarded 
for interfering with the surviving kin’s immediate right 
to possession of the body and also for desecrating or 
mishandling the body, inappropriately dealing with 
the body, mistakenly identifying the remains, failing 
to notify the surviving kin of the decedent’s death, or 
performing an unauthorized autopsy.6 

The right of sepulcher compensates the next of kin 
for the emotional suffering, mental anguish, psycho-
logical injuries, and physical consequences they experi-
ence from the interference with their ability to properly 
bury their decedent.7 The likelihood of mental anguish 
in right of sepulcher actions is considered inherently 
genuine and is therefore generally presumed.8 Thus, 
violation of the right is one of the “narrow category 
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City condemned land in an 18th century church ceme-
tery in order to widen a street. Considered “the premier 
American case on the right to burial of a dead body,”27 
it was referred to Samuel B. Ruggles to determine the 
rights respecting reburial of disinterred bodies.28 In 
1856, he issued a “learned and elaborate” report, which 
the court confi rmed in all aspects.29 

Ruggles questioned “both the wisdom and the 
etymology [of Coke’s] verbal deceit...[that] “[t]he burial 
of a cadaver, this is, caro data vermibus (fl esh given to 
worms) is nullius in bonis and belongs to ecclesiastical 
cognizance.”30 He contended that Coke’s dictum did not 
preclude an individual’s legal interest in a corpse, but 
rather:

only that the burial was “nullius in 
bonis”; and this assertion was legally 
true in England, where it was made, for 
the peculiar reason…that the temporal 
offi ce of burial had been brought within 
the exclusive legal cognizance of the 
Church, who could and would en-
force all necessary rules for the proper 
sepulture and custody of the body, thus 
rendering any individual action in that 
respect unnecessary.31 

He asserted that the right to protect the dead was 
not eradicated by the Norman Conquest, although the 
ecclesiastics, “who poured into England with the Con-
queror exerted themselves actively and indefatigably 
to monopolize for the Church the temporal authority 
over the dead.”32 Instead, the right to protect the dead 
“was a concentration in the ecclesiastical body, of every 
right which any individual had previously possessed to 
secure their repose. The individual right was not extin-
guished; it was only absorbed by the Church.”33

Ruggles found that much of the diffi culty regarding 
the subject of whether a body was entitled to protection 
arose from the “false and needless assumption…that 
nothing is property that has not a pecuniary value.”34 
The real question was not “the disposable, market value 
of a corpse or its remains as an article of traffi c [but 
rather it was] the sacred and inherent right to its custody 
in order decently to bury it and to secure its undisturbed 
repose.”35 Thus, he opined that adopting English eccle-
siastical law “would be an eternal disgrace to American 
jurisprudence [because its dogma that] a child has no 
claim, no such exclusive power, no peculiar interest in 
the dead body of its parent [was] utterly inconsistent 
with every enlightened perception of personal right 
[and] inexpressibly repulsive to every proper moral 
sense.”36 

After a “quite full and interesting discussion” of the 
history of burial and the disposition of the body after 
death in the report,37 Ruggles determined that “no eccle-
siastical element exists in the jurisprudence of [New 

ously, disturbing the remains of his buried ancestor.”19 
Yet, the parson, who had the freehold of the soil, could 
maintain a trespass action against the person who dis-
turbed the remains.20

In the 17th century, Sir Edward Coke, a prominent 
English barrister, judge, and politician, commented on 
the church’s exclusive jurisdiction over the dead:

It is to be observed, that in every 
sepulcher, that hath a monument, 
two things are to be considered, viz., 
the monument, and the sepulture or 
buriall of the dead. The buriall of the 
cadaver (that is caro data vermibus) is 
nullius in bonis [among the property of 
no man], and belongs to ecclesiasticall 
cognizance; but as to the monument, 
action is given (as hath been said) 
at the common law for the defacing 
thereof.21 

The rejection by Lord Coke and his contemporaries 
of a property right in a dead body formulated the 
common-law doctrine in the ownership of the dead.22 
As the Court of Appeals stated, “Coke’s classic edict is 
of more than historical interest; it has been a staple of 
the common law.”23

B. Rejection of Ecclesiastical Law and Lord Coke’s 
Dictum 

The United States “adopted many of the laws and 
institutions of England in the formation of our gov-
ernment, [but it] persistently, constantly, and success-
fully…resisted all attempts on the part of ecclesiastical 
authorities or churches to usurp or control the powers 
and rights of the legislative or judicial departments of 
this country.”24 

The English emigration to America—
the most momentous event in political 
history—commenced in the very age 
when Chief-Justice Coke was pro-
claiming, as a legal dogma, the exclu-
sive authority of the Church over the 
dead. The liberty-loving, God-fearing 
Englishmen who founded these 
American States, had seen enough of 
‘ecclesiastical cognizance,’ and they 
crossed a broad and stormy ocean to 
a new and untrodden continent, to 
escape from it forever.25

However, Lord Coke’s “classic edict” became part of 
Anglo-American law, but criticism of his dictum by the 
referee in In re Widening of Beekman Street changed the 
view courts held on the ownership of the dead.26 

In Beekman Street, the subject of the right of burial 
and the protection of corpses arose when New York 
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ing recovery for emotional injury in right of sepulcher 
actions.45 

In Pierce, the Rhode Island court expressly stated 
that there is no property right in a corpse, “using the 
word in the ordinary sense…[, but it understood that] 
the burial of the dead is a subject which interests the 
feelings of mankind to a much greater degree than 
many matters of actual property.”46 The court consid-
ered the body “as a sort of quasi property, to which 
certain persons may have rights as they have duties to 
perform towards it arising out of our common human-
ity,” such as the duties to bury the dead and to protect 
the corpse from violation.47 Nevertheless, the person 
having charge of the body was not “the owner of it in 
any sense whatever [; rather, this person held it] only as 
a sacred trust for the benefi t of all who may from family 
or friendship have an interest in it…”48 

In the seminal case of Larson, which “appears to 
have been the fi rst case in the United States recognizing 
a cause of action for unlawful autopsy,”49 the Minnesota 
court that held the widow could recover for “mental 
suffering and injury to the feelings” for the unlawful 
mutilation and dissection of her husband’s corpse, even 
though she could not claim pecuniary damages from 
the dissection itself.50 Larson rejected the conclusion 
that trespass was the only action that could be brought 
for mutilating or disturbing remains, as common sense 
dictated that the real and substantial wrong was an 
indignity to the dead, not a trespass on the land.51 

In 1896, in Foley v. Phelps, a case of fi rst impres-
sion in New York, the issue was whether the defendant 
was civilly liable to Mrs. Foley for the unauthorized 
autopsy performed on her late husband’s remains.52 
The court found “a sort of quasi property right” in the 
“duty imposed by the universal feelings of mankind to 
be discharged by some one [sic] toward the dead” and a 
duty and also a right ”to protect [the dead] from viola-
tion, and a duty on the part of others to abstain from 
violation.”53 

Nonetheless, the court was not “disposed to put 
the right of the plaintiff to maintain this action on 
the ground of a property right in the remains of her 
husband.”54 Instead, “[i]rrespective of any claim of 
property,” the court determined that Mrs. Foley, as the 
decedent’s nearest relative, had a clear legal right to the 
possession of her husband’s corpse for the purpose of 
burial.55 

That right of possession is a clear legal 
right, and to use the language of Mr. 
Ruggles in his valuable report, adopted 
by the court, in the Brick Church Case, 
4 Bradf. (Sur.) 532, ‘The right to bury a 
corpse, and to preserve its remains, is 
a legal right, which the courts of law 
will recognize and protect.’ The right is 

York] State, or in the framework of its government” and 
should have no infl uence on the rights inherent in, and 
related to, the dead and their resting place.38 Accord-
ingly, he submitted the following conclusions:

1. That neither the corpse, nor its burial, is legally 
subject, in any way, to ecclesiastical cognizance 
nor to sacerdotal power of any kind.

2. That the right to bury the corpse and to preserve 
its remains, is a legal right, which the courts of 
law will recognize and protect.

3. That such right, in the absence of any testamen-
tary disposition, belongs to the next of kin.

4. That the right to protect the remains includes 
the right to preserve them by separate burial, to 
select the place of sepulture, and to change it at 
pleasure.

5. That if the place of burial be taken for public use, 
the next of kin may claim to be indemnifi ed for 
the expense of removing and suitably reinterring 
their remains.39 

Ruggles was aware that his answers to the ques-
tions of “Who is legally and primarily entitled to the 
custody of a dead body? and as a necessary result, Who 
is legally bound to bury it? and further, if a body be 
ejected from its place of burial, Who then is legally and 
primarily entitled to its custody, and who is bound to 
rebury it?” would be important, not just for the Beek-
man Street case, but also for furnishing a rule in other 
cases.40 Indeed, Ruggles’ report, cited with approval in 
nearly all subsequent cases involving rights in the dead, 
“has exerted more infl uence on American decisions in 
this fi eld than any other piece of literature, judicial or 
otherwise.”41

C. New York Courts Recognize a Quasi-Property 
Right to a Corpse and Recovery for “Mental 
Suffering and Injury to the Feelings” for 
Violation of the Right of Sepulcher

In the 19th century, the combination of confl ict 
between family members over control of the deceased’s 
body for burial, unauthorized autopsies, and body-
snatching from graveyards by thieves and medical stu-
dents,42 and the growing use of cremation as an alterna-
tive to burial led to an “outpouring” of cases regarding 
the dead.43 This fl ood of cases led to judicial recognition 
of the exclusive right of the next of kin to possess and 
control the disposition of the bodies of their loved ones, 
the violation of which was actionable at law.44 

During this period, New York courts were guided 
by decisions in other jurisdictions. In particular, they 
looked to Pierce v. Proprietors of Swan Point Cemetery 
for precedent in recognizing a quasi-property right to 
a body, and to Larson v. Chase for precedent in allow-
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gift could sustain a claim for conversion, it reviewed the 
right in a deceased human body and its parts.70 After 
Robert Colavito’s longtime friend died, his friend’s 
widow directed a donation of both kidneys to Colavito, 
who was on a waiting list for a kidney transplant.71 
After Colavito had been fully prepped for surgery, an 
aneurysm was found in the kidney, rendering it unfi t 
for transplant.72 His surgeon contacted the New York 
Organ Donor Network and asked for the other kidney 
but was informed that it had been allocated to someone 
else, contrary to the wishes of the donor’s widow.73 
Subsequent tests indicated that both kidneys were histo-
incompatible with Colavito’s antibodies, and therefore, 
even if the other kidney had been available, it would not 
have been of use to Colavito.74

Colavito argued that upon the widow’s directed 
organ donation, the kidneys, unconditionally and ir-
revocably, became his property, and that the defendants’ 
actions constituted conversion because they intention-
ally and wrongfully acquired the other kidney when 
they misdirected it to another transplant recipient.75 He 
maintained that the incompatibility of the kidneys had 
no bearing on the fact that the defendants misappropri-
ated the other kidney.76 

The district court granted the defendants’ motion 
for summary judgment, concluding “that it would be 
against public policy to engage in a valuation of Mr. Co-
lavito’s kidneys, which are not property” and “inappro-
priate to expand the limited right that courts recognize 
in a deceased’s body, which only belongs to the next of 
kin to ensure proper burial.”77 Colavito appealed.

Determining that the case raised novel and im-
portant questions of New York law, the Second Circuit 
reserved judgment on the conversion claim and certifi ed 
several questions to the New York Court of Appeals, 
including:

Do the applicable provisions of the 
New York Public Health Law vest the 
intended recipient of a directed or-
gan donation with rights that can be 
vindicated in a private party’s lawsuit 
sounding in the common law tort of 
conversion or through a private right 
of action inferred from the New York 
Public Health Law?78 

The Court of Appeals answered in the negative, 
basing its answer on the fact that the kidney was an 
incompatible match to Colavito: “as a specifi ed donee of 
an incompatible kidney, [Colavito] had no common-law 
right to the organ. For that reason, his cause of action 
of conversion must fail, as it is necessarily based on his 
claimed right to possess the kidney in question.”79 

Colavito’s private cause of action under the New 
York Public Health Law also failed because the statute 

to the possession of the corpse in the 
same condition it was in when death 
supervened.56 

Violating Mrs. Foley’s “right to what remains when 
the breath leaves the body [not] to a hacked, hewed, 
and mutilated corpse…” furnished a ground for a 
civil action for damages.57 While the court considered 
Larson’s opinion in allowing recovery for mental injury 
“well-considered and well-reasoned,” it declined “to 
express any opinion with respect to the measure of 
damages in a case of this kind [but the court was] satis-
fi ed that the action [would] lie, and [would] lie in favor 
of the widow.”58 

Recovery for emotional injury in right of sepulcher 
actions was recognized in New York in 1911, when the 
Court of Appeals decided Darcy v. Presbyterian Hospital 
in the City of New York.59 Jane Darcy sought to recover 
damages from the defendant for interfering with her 
right to possess her deceased son’s body and for per-
forming an autopsy on his body without her authoriza-
tion.60 The Court approved of the rule adopted in Lar-
son and held that Mrs. Darcy, being the mother and the 
nearest surviving kin to the decedent, was entitled to 
“recover damages for her wounded feelings and mental 
distress” resulting from the unauthorized autopsy.61 

Although New York courts accept the concept of 
a quasi-property right in a corpse,62 they nonetheless 
carefully point out that a quasi-property right in a dead 
body is “clearly distinguishable from the right of own-
ership.”63 They have consistently stated that there is no 
property right in the ordinary, proprietary, commercial 
sense of the term in a dead body;64 rather, the body was 
only “regarded as property so far as it is necessary to 
entitle the next of kin to legal protection from violation 
or invasion of its place of burial.”65

However, the concept of a quasi-property right 
has been criticized as a “legal fi ction” created by courts 
as a means of awarding damages to the deceased’s 
next of kin.66 As stated by Prosser in The Law of Torts,           
“[i]t seems reasonably obvious that such ‘property’ is 
something evolved out of thin air to meet the occasion, 
and that it is in reality the personal feelings of the survi-
vors which are being protected, under a fi ction likely to 
deceive no one but a lawyer.”67 

D. The Right of Sepulcher in the 21st Century

New York courts in the 21st century have reviewed 
the rights inherent in, and relating to, a dead body or 
its parts, but they have not modifi ed the common-law 
right of sepculcher. Colavito v. New York Organ Donor 
Network, Inc.68 and WTC Families for a Proper Burial, Inc. 
v. City of New York69 are two cases decided by modern 
courts.

In Colavito, when the Court of Appeals heard the 
issue of whether a specifi ed donee of an anatomical 
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a decedent’s next of kin that, although a decedent’s 
body is available for burial, organs and/or tissues have 
been retained for further examination and testing as 
part of an authorized autopsy.90 Judge Pigott wrote the 
majority opinion, with Judges Read, Abdus-Salaam, 
Stein, and Fahey concurring. Judge Rivera dissented in 
an opinion in which Chief Judge Lippman concurred.

Jesse Shipley, a 17-year-old high school senior, died 
in an automobile accident on January 9, 2005.91 The 
day following the accident, with the consent of Jesse’s 
father,92 Dr. Stephen de Roux, a forensic pathologist and 
a medical examiner employed by the Offi ce of the New 
York City Medical Examiner, conducted an autopsy at 
the Richmond County Mortuary. Mr. Shipley asked the 
medical examiner to make his son’s body “as present-
able as possible” for the funeral.93 

During the autopsy, the medical examiner removed 
the decedent’s brain and took tissue samples from other 
organs for further examination.94 The brain was placed 
in a jar “fi xed in formalin for [subsequent] neuropatho-
logic examination and reporting” and was placed in a 
cabinet in the autopsy room of the Richmond County 
Mortuary.95 

The autopsy was completed within 24 hours of 
Jesse’s death, and his body was released to a funeral 
home for burial.96 A wake and funeral were held, and 
Jesse’s remains were interred on January 13, 2005.97 

In March 2005, forensic science students and a 
teacher from Jesse’s high school participated in a fi eld 
trip to the Richmond County Mortuary.98 During a 
tour of the autopsy room, the students observed a jar 
containing a brain and labeled with Jesse’s name.99 This 
information was relayed to Jesse’s sister, who informed 
her parents.100

The Shipley’s priest informed them that, under 
Catholic dogma, their son’s burial was not proper with-
out the remaining body parts.101 In response to the Shi-
pleys’ request, the Medical Examiner’s Offi ce returned 
the brain and the retained samples from other organs. 
They were placed in a “little casket”102 and a second 
funeral and burial service was held.103

On March 31, 2006, Jesse’s parents and sister com-
menced an action against the City of New York and the 
Medical Examiner’s Offi ce (collectively, the “City”), 
alleging negligent infl iction of emotional distress result-
ing from the public display and alleged mishandling 
and withholding of their son’s brain.104 A lengthy court 
battle ensued.105

A bifurcated trial was held, and on the issue of li-
ability, the trial court granted the Shipleys’ motion for 
a directed verdict.106 Following a trial on damages, the 
jury awarded $1 million for the Shipleys.107 The City’s 
motion to set aside the verdict, on the basis that the 
award exceeded reasonable compensation, was de-

is available only to those who fall within the statu-
tory term “donee.”80 The Court construed “donee” as 
“someone who needs the donated organ” and because 
the kidney was medically incompatible with Colavito, 
he did not “need” the organ.81

In light of the Court of Appeals’ answer to its 
certifi ed question, the Second Circuit concluded that 
Colavito had no cause of action under either the com-
mon law of conversion or the Public Health Law.82 
The defendants, therefore, were entitled to summary 
judgment.83

WTC Families resulted from the September 11, 2001 
terrorist attacks on the World Trade Center. In this case, 
the plaintiffs contended that commingling the remains 
of their deceased with other debris from the World 
Trade Center site, and permanently leaving those com-
mingled remains at a landfi ll, violated their right to 
possess and bury the bodies of their next of kin.84 

In addressing the plaintiffs’ allegations, federal 
courts relied on the doctrine of a quasi-property right in 
a dead body, noting that: 

New York law recognizes a quasi-
property right of the next of kin in the 
remains of a deceased person for the 
purposes of ensuring a proper dis-
posal of the remains. The right is not a 
property right in the ordinary sense of 
the term; rather the right extends only 
as far as necessary to entitle the next 
of kin to protection from violation or 
invasion of the place of burial, and to 
protect the next of kin’s right to ensure 
a proper burial.85 

Although acknowledging that a “‘quasi-property right’ 
has been extended to identifi able, recoverable bodies of 
the next of kin,” the court found that this right did not 
extend to “an undifferentiated mass of dirt that may 
or may not contain undetectable traces of human re-
mains not identifi able to any particular human being.”86 
“Without something tangible or identifi able, there is no 
property right.”87 

Thus, “a total and complete absence of identifi -
able remains of any identifi able person” was fatal to 
the plaintiffs’ Constitutional claims.88 It was also fatal 
to their claims under New York’s conversion, burial, 
and/or public health laws “because without identifi ed 
remains of an identifi able deceased, there is no person, 
or part of a person, and there can be no right, to bury.”89 

IV. Shipley v. City of New York
In Shipley v. City of New York, the Court of Appeals 

held that a medical examiner does not have a mandated 
obligation—pursuant to the New York Public Health 
Law and the common-law right of sepulcher—to notify 
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4215(1) boiled down to whether the statutory language 
“’remains of the body’ refers to what is left of the body 
after an autopsy is conducted (as the City argue[d]) or 
whether it requires the medical examiner to turn over 
not only the body but also any organs or tissue samples 
that have been removed during the autopsy (as the Shi-
pleys contend[ed]).”118 Section 4215(1) provides:

[i]n all cases in which a dissection has 
been made, the provisions of this article 
[42, entitled “Cadavers”], requiring 
the burial or other lawful disposition 
of a body of a deceased person, and 
the provisions of law providing for 
the punishment of interference with or 
injuries to it, apply equally to the remains 
of the body after dissection as soon as the 
lawful purposes of such dissection have 
been accomplished.119

After reviewing language in other sections of the 
Public Health Law, the Court interpreted the statute as 
excluding organs removed during an autopsy, reason-
ing that “[h]ad the Legislature so intended, rather than 
utilizing the phrase ‘remains of the body,’ it could have 
utilized the specifi c words ‘tissue, organ or part thereof’ 
as it has done in other sections of article 42 of the Public 
Health Law.”120 Since the Legislature did not do so, the 
Court found “there is no language that would cause a 
medical examiner to divine from section 4215(1) that he 
or she is required to return not only decedent’s body, 
but the organs and tissue samples that the medical ex-
aminer is legally permitted to remove.”121

Thus, because there was no governing 
rule or statutory command requiring a 
medical examiner to turn over organs 
and tissue samples, it could not be said 
that he or she has a ministerial duty to 
do so. At most, a medical examiner’s 
determination to return only the body 
without notice that organs and tissue 
samples are being retained is discre-
tionary, and, therefore, no tort liability 
can be imposed for either the violation 
of the common-law right of sepulcher 
or Public Health Law § 4215(1).***Ab-
sent a duty to turn over organs and 
tissue samples, it cannot be said that the 
medical examiner has a legal duty to 
inform the next of kin that organs and 
tissue samples have been retained.122

V. Conclusion
Since the earliest pre-Christian civilizations, virtu-

ally every faith and society has provided the dead with 
a proper burial.123 “The ancient concept that every 
person is entitled to a proper burial…provides the ori-

nied.108 The Appellate Division affi rmed the judgment 
entered upon the Shipleys stipulating to a reduced 
award of $300,000 to each individual plaintiff.109 

The Court of Appeals granted the City leave to ap-
peal. Oral arguments were held on January 5, 2015, but 
as two vacancies existed on the Court, only fi ve judges 
heard the arguments. Realizing they were unlikely to 
reach a four-judge majority, the fi ve judges decided to 
hold rearguments.110 After Judges Stein and Fahey were 
appointed to the Court, oral arguments were heard 
again on May 7, 2015. 

The pertinent issue on appeal was “whether, in 
the exercise of his statutory duties and obligations, the 
medical examiner nevertheless had a common-law and 
statutory duty to notify the Shipleys of his retention of 
certain organs and tissues, and therefore violated the 
Shipleys’ common-law right of sepulcher and the Pub-
lic Health Law when he failed to do so.”111 The Court 
dismissed the complaint in its entirety, fi nding:

there is simply no legal directive that 
requires a medical examiner to return 
organs or tissue samples derived from 
a lawful autopsy and retained by the 
medical examiner after such autopsy. 
The medical examiner’s obligations 
under both the common-law right of 
sepulcher and Public Health Law § 
4215(1) are fulfi lled upon returning 
the deceased’s body to the next of 
kin after a lawful autopsy has been 
conducted.112

In reaching this conclusion, the Court fi rst recog-
nized that “the right of sepulcher is premised on the 
next of kin’s right to possess the body for preservation 
and burial (or other proper disposition), and is geared 
toward affording the next of kin solace and comfort in 
the ritual of burying or otherwise properly disposing of 
the body.”113 Therefore, “it is the act of depriving the next 
of kin of the body, and not the deprivation of organ or 
tissue samples within the body, that constitutes a viola-
tion of the right of sepulcher.”114 The Shipleys were not 
deprived of their son’s body; it was returned to them 
once the authorized autopsy had been conducted and 
was thus available for preservation and burial.115

The Shipleys’ right of sepulcher could be violated 
only if the common law directed the medical director to 
return to the next of kin, once the authorized autopsy 
was conducted, their decedent’s body and the organs 
and tissue samples as well.116 However, New York’s 
“right of sepulcher jurisprudence does not mandate 
that a medical examiner return [a] decedent’s organs 
and tissue samples.”117 

The issue of whether the medical examiner had 
a ministerial duty pursuant to Public Health Law § 
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of cosmetics, and consequently, the decedent was not prepared 
for burial according to the requirements of her faith); Massaro v. 
Charles J. O’Shea Funeral Home, Inc., 292 A.D.2d 349, 738 N.Y.S.2d 
384 (2d Dep’t 2002) (where the casket was cracked and leaked, 
causing a noxious odor to emanate from the mausoleum, there 
was an improper dealing with the body); Wainwright v. N.Y.C. 
Health and Hosp. Corp., 61 A.D.3d 851, 877 N.Y.S.2d 201 (2d Dep’t 
2009) (where the decedent’s body became badly decomposed 
after being placed in a malfunctioning refrigerated unit in the 
defendant’s mortuary for fi ve days); Schwartz v. State of New 
York, 162 Misc.2d 313, 616 N.Y.S.2d 921 (Ct. Cl., N.Y. 1994) 
(where there was an unauthorized autopsy performed on an 
inmate); Rotondo v. Reeves, 153 Misc.2d 769, 583 N.Y.S.2d 739 
(Sup. Ct., Wayne Co. 1992), rev’d in part on other grounds, 192 
A.D.2d 1086, 596 N.Y.S.2d 272 (4th Dep’t 1993) (where the 
coroner misidentifi ed the remains of the pet rabbit as those of 
the child, who died in a fi re, and later, when the child’s father 
was looking through the debris of the premises where the fi re 
had occurred, he came upon the remains of his child, which 
had been mangled and disemboweled by animals); Weingast v. 
State, 44 Misc.2d 824, 254 N.Y.S.2d 952 (Ct. Cl., N.Y. 1964) (where 
the claimants were awarded damages for mental suffering 
as a result of a reversal of identity which occurred between 
two patients at a state hospital and their decedent was buried 
without notice to the claimants); Coto v. Mary Immaculate Hosp., 
26 Misc.3d 1205(A), 906 N.Y.S.2d 778 (Sup. Ct., Queens Co. 
2006) (where the hospital did not make attempts to notify the 
decedent’s next of kin for months following his death); Melfi  v. 
Mt. Sinai Hosp., 64 A.D.3d 26, 877 N.Y.S.2d 300 (1st Dep’t 2009) 
(where the morgue made no effort to identify or locate the next 
of kin). 

7. Shipley 25 N.Y.3d at 653, 37 N.E.3d at 58 (citing Melfi , 64 A.D.3d 
at 32, 36-37, 877 N.Y.S.2d at 305).

 Punitive damages have been awarded in a loss of sepulcher 
claim. See, e.g., Melfi , 64 A.D.3d at 41-42, 877 N.Y.S.2d at 310 
(recognizing that punitive damages may be awarded if the 
conduct was willful and in conscious disregard of others); 
Liberman v. Riverside Mem. Chapel, 225 A.D.2d 283, 289-291, 
650 N.Y.S.2d 19, 199-200 (1st Dep’t 1996) (upholding the jury 
award for punitive damages against the defendant, although 
not the precise amount, based on evidence that the defendant 
“advertised itself as adhering to the highest standards of Jewish 
funerary practices with a special understanding of the needs 
of Jewish families” but acted “consciously and deliberately 
in complete disregard of both civil and religious law in its 
actions...”).

 In Bernstein, the plaintiff attempted to add “a new twist” to the 
right of sepulcher by claiming such a right in her own body. 
2012 WL 3887228 at *7. She sought recovery for emotional 
damages from her inability to be buried next to her husband 
because other family members had been mistakenly buried in 
the plot next to her husband. The court disagreed as the plaintiff 
proffered “neither a convincing argument, nor authority for this 
Court to recognize the extraordinary right to possess a present 
solace and comfort on one’s own future burial.” Id.

 To establish a cause of action and recover damages for emotional 
injury for violation of the right of sepulcher, the plaintiff must 
establish that: (1) the plaintiff is the decedent’s next of kin; (2) 
the plaintiff had the right to possess the decedent’s body; (3) the 
defendant interfered with the plaintiff’s right of sepulcher; (4) 
the interference was unauthorized; (5) the plaintiff was aware 
of the interference; and (6) the interference caused the plaintiff 
mental anguish. Shepherd v. Whitestar Dev. Corp., 113 A.D.3d 
1078, 1080, 977 N.Y.S.2d 844, 846 (4th Dep’t 2014) (citation 
omitted). A cause of action does not accrue until interference 
causes mental anguish for the next of kin. Melfi , 64 A.D.3d at 
32, 877 N.Y.S.2d at 304 (stating “Further, because the injury 
is emotional or mental, it is axiomatic that a plaintiff must be 
aware of the interference giving rise to his/her distress before 
he/she can actually experience distress.”); accord Tinney v. City 

gins of American jurisprudence concerning the right of 
sepulcher.”124 

Neither the right of sepulcher nor the Public Health 
Law requires a medical examiner to notify the next 
of kin that organs, tissues, and other specimens were 
removed from the body or to return them to the next 
of kin prior to burial or other disposition of the body. 
Whether a medical examiner’s obligations will be 
broadened depends on the state Legislature. As Judge 
Pigott, writing for the majority in Shipley, stated, “it is 
the Legislature that is in the best position to examine 
the issue and craft legislation that will consider the 
rights of families and the next of kin while concomitant-
ly taking into account the medical examiner’s statutory 
obligations to conduct autopsies.”125
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from a very early date in that country the ecclesiastical courts 
assumed exclusive jurisdiction of such matters.”).

39. Id. at 532 (where the court directed the petitioner to re-inter 
separately such remains as were found in other graves, if any, 
when identifi ed by the next of kin). 

40. Id. at 515-516. 

41. R.P. Taylor, Right of Sepulture, 53 Am. L. Rev. 362 (1919); see also 
2 The American Ruling Cases at 1143; R.F. Martin, Removal 
And Reinterment of Remains, 21 A.L.R. 472, § 4[b] (originally 
published in 1852) (stating “The quick seizure of his report 
by the courts, who were not impressed by his learned critics 
emancipated them from inappropriate English strictures, and 
with a minimum of legislation made possible the development 
of an ingenious, useful, and workable body of American law, 
the internal contradictions and unsoundness of its theory 
notwithstanding.”) (citation omitted); Pettigrew v. Pettigrew, 207 
Pa.St. 313, 316, 56 A. 878 (Pa. 1904) (stating the report was “said 
to be the most accurate and elaborate collection and statement 
upon the subject of burial yet”); Pierce v. Proprietors of Swan 
Point Cemetery, 10 R.I. 227, 233 n. 1, 14 Am.Rep. 667 (R.I. 1872) 
( stating “[Ruggles’ report] is a very learned and exhaustive 
treatise on the law of burial, and will prove of great value to 
members of the profession interested in this subject.”); Cohen, 
85 A.D. at 67, 82 N.Y.S. 918 (stating “In the report of RUGGLES, 
Referee, confi rmed in all respects (citation omitted), the learned 
referee, inter alia, concluded that the right to protect the remains 
includes the right to preserve them by separate burial, to select 

Blackstone’s description of the common law, holding that 
‘a dead body is not the subject of property right.’”) (citation 
omitted).

23. Colavito, 8 N.Y.3d 43, 50, 827 N.Y.S.2d 96, 100 (2006).

24. Donn, 14 N.Y.S. at 190; see also Darcy v. Presbyterian Hosp. in 
City of New York, 202 N.Y. 259, 262, 95 N.E. 695 (1911) (stating 
“While we adopted the common law in organizing our state 
governments, we have never considered ourselves bound by 
the ecclesiastical decisions, many of which were inapplicable 
for our form of government.”); A.F. Hutchinson, 127 Misc. at 562, 
217 N.Y.S. at 418 (stating “The maxims, doctrines, and practices 
of the ecclesiastical law of England have never become a part of 
our system of jurisprudence.”).

25. Beekman Street, 4 Bradf. Sur. at 526.

26. Larson, 47 Minn. at 309, 50 N.W. at 239; see also Griffi th, 23 S.C. 
at 39, 55 Am.Rep.1 (stating “[T]o make such venerated remains 
the absolute property of any one, in the sense of objective 
appropriation, would be abhorrent to every impulse and 
feeling of our natures.”); Melfi , 64 A.D.3d at 34-35, 877 N.Y.S.2d 
at 306 (where the court considered the importation of Coke’s 
pronouncement into American jurisprudence as unfortunate 
because it “ultimately led to the confl ation of the common law 
right of sepulcher with the common law right of interment or 
sepulture”).

27. Walter F. Kyzenski, Property in Dead Bodies, Marquette Law 
Review, Vol. 9 Art. 3, Issue I, December 1924, at 17; see also R.P. 
Taylor, Right of Sepulture, 53 Am. L. Rev. 362 (1919) (stating 
Ruggles’ report “has been said to be the most accurate and 
elaborate collection and statement upon the subject of burial 
yet”). 

28. The City made an award to the owners, proprietors, and parties 
interested in the land taken to widen the street. The court held 
the award until their respective interests in the award could be 
determined. The Brick Presbyterian Church claimed the whole 
amount awarded, subject to the rights of persons claiming 
rights to vaults and graves. Ruggles was directed by the court to 
investigate the facts and report the amount due from the fund.

 Of the 80 or more graves within the strip of land taken by the 
City, only a small number were identifi ed. The remains of 
Moses Sherwood were identifi ed by his daughter, Maria Smith, 
who, acting for her brothers and sisters and their descendants, 
claimed that her father’s remains should be reinterred in a 
separate grave, in a suitable locality selected by her; that the 
existing monument be erected over the separate grave; and that 
the necessary expenses be defrayed out of the fund in the court. 

29. 2 The American Ruling Cases, National Law Book Company, 
at 1112 (1914); Renihan v. Wright, 125 Ind. 536, 542, 25 N.E. 822, 
824 (1890) (stating “Mr. Ruggles fi led his report and the case 
coming on for hearing at the special term of the Supreme Court, 
in April, 1856, the report, as the law of the case, was affi rmed.”).

30. Beekman Street, 4 Bradf. Sur. at 520 (stating “With all proper 
respect for the legal learning of this celebrated judge, we may 
possibly question both the wisdom and the etymology of this 
verbal deceit, this fantastic and imaginary gift, or outstanding 
grant to the worms. In the English jurisprudence, a corpse 
was not given or granted to the worms, but it was taken and 
appropriated by the Church***The learned lexicographers 
and philologists, Martinius and elder Vossius, both of them 
contemporaries of Coke, wholly dissent from his whimsical 
derivation.”). 

31. Id. at 521.

32. Id. at 525-526.

33. Id. at 526.

34. Id. at 529.

 One of the anomalies in England’s body of law was that the 
secular tribunals protected the monument and the grave-
clothes, but the Church guarded the skull and bones. 2 William 
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the subject will be found in the report of the referee (Hon. S.B. 
RUGGLES) (citation omitted).”). 

 The Larson court also rejected Lord Coke’s famous dictum 
because from a very early date in England, “the whole matter 
of sepulture and custody of the body after burial was within the 
exclusive cognizance of the church and the ecclesiastical courts.” 
Id. at 309-310, 50 N.W. at 238-239. Instead, “all courts now concur 
in holding that the right to the possession of a dead body for 
the purposes of decent burial belongs to those most intimately 
and closely connected with the deceased by domestic ties, and 
that this is a right which the law will recognize and protect.” 
Id. at 309, 50 N.W. at 238-239. “[T]he mere fact that a person 
has exclusive rights over a body for the purposes of burial 
leads necessarily to the conclusion that it is his property in the 
broadest and most general sense of that term, viz., something 
over which the law accords him exclusive control.” Id. at 310, 50 
N.W. at 239. Whether a corpse was property in the ordinary or 
commercial sense or whether it had any value as “an article of 
traffi c” was unimportant to the Larson court. Id.

 “[T]he important fact is that the custodian of it has a legal right 
to its possession for the purposes of preservation and burial, and 
that any interference with that right by mutilating or otherwise 
disturbing the body is an actionable wrong.” Id. 

51. Id., 47 Minn. at 312, 50 N.W. at 240 (stating “[I]t would be a 
reproach to the law if a plaintiff’s right to recover for mental 
anguish resulting from the mutilation or other disturbance 
of the remains should be made to depend upon whether in 
committing the act the defendant also committed a technical 
trespass upon plaintiff’s premises.”); see also Melfi , 64 A.D.3d 
at 34-35, 877 N.Y.S.2d at 306 (stating “Toward the end of the 
nineteenth century, when mutilation and theft of cadavers rose 
in proportion to the increasing needs of medical science, the 
courts purportedly constrained by Lord Coke’s dictum, often 
fashioned remedies by, for example, fi nding a cause of action in 
trespass.”); Foley v. Phelps, 1 A.D. 551, 554, 37 N.Y.S. 471, 473 (1st 
Dep’t 1896) (stating “courts of equity have frequently interfered 
to protect the remains of the dead, and courts of law have also 
afforded remedies, through formal legal actions, wherever any 
element of trespass, real or personal, was associated with the 
molestation of the remains of the dead.”); Meagher v. Driscoll, 99 
Mass. 281, 284, 60 Am. Dec. 759 (Mass. 1868) (where the court 
announced that a dead body was not the subject of property and 
that after burial it became a part of the ground to which it had 
been committed and concluded that the only action that could be 
brought for disinterring a body was “trespass quare clausum”). 

52. Foley, 1 A.D. at 552, 37 N.Y.S. 471 at 471. 

53. Id. at 555, 37 N.Y.S. at 473. 

54. Id., 37 N.Y.S. at 473. 

55. Id., 37 N.Y.S. at 473 (stating “In more recent times the obdurate 
common-law rule has been very much relaxed, and changed 
conditions of society, and the necessity for enforcing that 
protection which is due to the dead, have induced courts to re-
examine the grounds upon which the common-law rule reposed, 
and have led to modifi cations of its stringency [and stating that 
old case law in England did not need to be followed because it 
was] decided when matters of burial and the care of the dead 
were within the jurisdiction of the ecclesiastical courts.”).

56. Id., 37 N.Y.S. at 474. 

 Since Foley, “[t]he law is clear that the next-of-kin have the right 
of possession of the corpse in the same condition as it was in 
when death occurred.” Whack v. St. Mary’s Hosp., 2003 WL 230702 
(Civ. Ct., N.Y.C. 2003) (where the body decomposed due to lack 
of proper refrigeration while it was held in the defendant’s 
morgue and due to the decomposition it could not be embalmed 
and a proper funeral could not be held).

57. Foley, 1 A.D. at 555, 37 N.Y.S. at 474 (acknowledging that 
Larson held, “[t]he right to the possession of a dead body for 
the purposes of preservation and burial” is a legal right—“one 

the place of sepulture, and to change it at pleasure.”); Renihan, 
125 Ind. 536, 25 N.E. at 824 (referring to Ruggles as “the 
learned” referee and stating his report was “the most accurate 
and elaborate collection and statement of the law [of burial] yet 
published”); Louisville & Nashville Railroad Co., 123 Ga. 62, 63-64, 
51 S.E. 24, 25 (1905) (stating “The subject of the right of burial, 
and the protection of the bodies of the dead arose in the matter 
of the widening of Beekman street (sic) in the city of New York, 
and was referred to Hon. Samuel B. Ruggles, as referee. He 
made a learned and elaborate report, which was confi rmed by 
the court.”). 

42. Johnson’s Estate, 169 Misc. at 220, 7 N.Y.S.2d at 85 (stating 
“The rise of medical schools, the increase in the number of 
doctors, and the recognition in medical circles of the need for 
knowledge of the human body based on the art of dissection 
resulted in unauthorized autopsies, and body-snatching from 
graveyards.”); Dorothy Nelkin and Lori Andrews, “Do the 
Dead Have Interests? Policy Issues for Research After Life,” 24 
Am. J.L. & Med. 261, 263 (1998) (stating “Body snatching from 
black and almhouse graveyards was rampant in nineteenth 
century America.”).

 Body snatching was so prevalent in Edinburgh, Scotland, that 
walls and watchtowers were erected around and in cemeteries 
to protect bodies from being taken from their graves. “William 
Burke & William Hare, ‘The Resurrectionists’,” http://
scotshistoryonline.co.uk/burke.html. “[O]beying the law 
of supply and demand,” William Burke and William Hare, 
provided Scottish doctors with corpses of people they had 
murdered. Johnson’s Estate, 169 Misc. at 220, 7 N.Y.S.2d at 85 
(stating these men provided doctors “what they greatly needed 
but could not legally obtain in suffi cient quantity” by “the 
development of a business in homicide”). “It was thus that the 
verb ‘to burke’—meaning to kill by suffocation—entered our 
language.” Id. 

43. Johnson’s Estate, 169 Misc. at 220, 7 N.Y.S.2d at 85 (noting the 
use of cremation led to the next of kin contesting the decision of 
the decedent’s testator to cremate the corpse); see also Colavito, 
8 N.Y.3d at 50, 827 N.Y.S.2d at 100 (stating “A good deal of 
the [common] law [regarding property rights in the body of a 
deceased person] arose out of religious and cultural sensibilities 
involving grave robbery, desecration of corpses and, later on, 
unauthorized autopsies.”). 

44. Id., 169 Misc. at 220, 7 N.Y.S.2d at 85; Colavito, 438 F.3d at 223 
(citation omitted). 

45. Pierce, 10 R.I. 227, 237-238, 14 Am.Rep. 667 (R.I. 1872); Larson, 47 
Minn. 307, 50 N.W. 238 (Minn. 1891). 

46. Pierce, 10 R.I. at 237-238, 14 Am.Rep. 667. 

47. Id. at 242-243, 14 Am.Rep. 667 (stating a court of equity could 
“regulate it as such, and change the custody if improperly 
managed”); see Louisville & Nashville Railroad Co., 123 Ga. 62, 
65, 51 S.E. 24, 26 (1905) (stating “Potter,J., delivered an able 
opinion in that case [Pierce], reviewing the matter both from the 
standpoint of history and of authority.”). 

48. Id. at 243, 14 Am.Rep. 667. 

49. Kellogg v. Offi ce of Chief Medical Examiner of City of New York, 
189 Misc.2d 756, 762, 735 N.Y.S.2d 350, 357 (Sup. Ct. Bronx 
Co. 2001)(stating “Surprisingly, despite the long cultural 
tradition pertaining to decent burial, a private cause of action 
for unlawful dissection was not recognized at common law. 
The prevailing principle, as expressed in ecclesiastical law of 
England, was that the law did not recognize a property right 
in a dead body, and thus a wrong to the body itself was not 
actionable.”). 

50. Larson, 47 Minn. at 308, 50 N.W. at 233, 239 (stating “Time 
will not permit, and the occasion does not require, us to enter 
into any extended discussion of the history of the law, civil, 
common, or ecclesiastical, of burial and the disposition of the 
body after death. A quite full and interesting discussion of 
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ordinary sense of the term, it is regarded as property so far as 
it is necessary to entitle the next of kin to legal protection from 
violation or invasion of its place of burial.”) (citation omitted).

66. See, e.g., Johnson, 37 N.Y.2d at 382, 372 N.Y.S.2d at 642 (stating “It 
has been noted […] that […] such a property right is little more 
than a fi ction; in reality the personal feelings of the survivors 
are being protected.”); Melfi , 64 A.D.3d at 38, 877 N.Y.S.2d at 
309 (stating “Courts in other jurisdictions also recognized that 
a ‘quasi-property’ right was a legal fi ction to enable recovery of 
damages for injury to the feelings of the next of kin.”); Colavito, 8 
N.Y.3d at 52 n.8, 827 N.Y.S.2d at 719 n.8 (noting Prosser referred 
to a property right in a body as a fi ction).

67. Prosser, The Law of Torts, at 58-59 (4th ed. 1971) (stating “In 
most [cases involving the mishandling of dead bodies], the 
courts have talked of a somewhat dubious ‘property right’ to the 
body, usually in the next of kin, which did not exist while the 
decedent was living, cannot be conveyed, can be used only for 
the one purpose of burial, and not only has no pecuniary value 
but is a source of liability for funeral expenses.”).

68. Colavito v. New York Organ Donor Network, Inc., 356 F.Supp.2d 
237 (E.D.N.Y.2005), aff’d in part, question certifi ed by, 438 F.3d 214 
(2d Cir. 2006), certifi ed question accepted by, 6 N.Y.3d 820 (2006), 
certifi ed question answered by, 8 N.Y.3d 43, 827 N.Y.S.2d 96 (2006), 
answer to certifi ed question conformed to and aff’d, 486 F.3d 78 (2d 
Cir. 2007).

69. WTC Families for a Proper Burial v. City of New York, 567 F.Supp.2d 
529 (S.D.N.Y.2008), aff’d, 359 Fed.Appx. 177, 179 (2d Cir. 2009), 
cert.denied, 562 U.S. 855 (2010).

70. Colavito v. New York Organ Donor Network, Inc., 356 F.Supp.2d 
237, 242 (E.D.N.Y.2005) (stating it “found no cases involving 
similar facts in either this or any other federal circuit or state 
court”), aff’d in part, question certifi ed by, 438 F.3d 214 (2d Cir. 
2006), certifi ed question accepted by, 6 N.Y.3d 820 (2006), certifi ed 
question answered by, 8 N.Y.3d 43, 827 N.Y.S.2d 96 (2006), answer 
to certifi ed question conformed to and aff’d, 486 F.3d 78 (2d Cir. 
2007).

71. Id., 356 F.Supp.2d at 238-239.

72. Id. at 240.

73. Id.

74. Id.

75. Id. at 241-242.

 This article does not address Colavito’s claims under New York 
Public Health Law Article 43, the state’s codifi cation of the 
Uniform Anatomical Gift Act, or Article 43-A, which delineates 
the duties of hospital administrators, organ procurement 
organizations, and eye and tissue banks.

76. Id. at 240-242; Colavito, 8 N.Y.3d at 48, 827 N.Y.S.2d at 99.

77. Id. at 244.

78. Colavito, 438 F.Supp.2d at 233.

 This article does not discuss the other questions certifi ed to the 
Court of Appeals.

79. Colavito, 8 N.Y.3d at 53, 827 N.Y.S.2d at 102.

80. Id., 8 N.Y.3d at 57, 827 N.Y.S.2d at 105.

81. Id., 827 N.Y.S.2d at 105.

82. Id.

83. Id.

84. WTC Families for a Proper Burial v. City of New York, 567 F.Supp.2d 
529, 541 (where the plaintiffs also argued that the defendants’ 
failure to re-search through the debris moved to the landfi ll 
violated their due process rights) (S.D.N.Y.2008), aff’d, 359 Fed.
Appx. 177, 179 (2d Cir. 2009), cert. denied, 562 U.S. 855 (2010); 
see Lewis v. Lloyd, 40 Misc.3d 1223(A), 975 N.Y.S.2d 710 at *3 
(Sup. Ct., Kings Co. 2013)) (stating “Prior to the passage of 
Public Health Law § 4201, which was prompted by the events 

which the law recognizes and protects, and for any infraction of 
it,-—such as an unlawful mutilation of the remains—an action 
for damages will lie”).

58. Id. at 556, 37 N.Y.S. at 474 (also considering Larson’s opinion 
“that the right to the possession of a dead body for the purposes 
of preservation and burial is a legal right—one which the 
law recognizes and protects” was well-considered and well-
reasoned).

59. Darcy, 202 N.Y. 259, 95 N.E. 695 (stating “But even in England, 
in more recent periods, the courts have recognized the right of 
possession of a dead body in those nearest in relation for the 
purpose of burial or other lawful disposition of it.”) (citation 
omitted).

60. Id. at 261, 95 N.E. at 696.

61. Id. at 263, 95 N.E. at 696 (stating it did not need to further 
discuss whether a cause of action for damages existed from an 
unauthorized autopsy). 

 After Darcy, the concept that emotional damages could be 
recovered for violating the right to sepulcher quickly gained 
acceptance in New York. See, e.g., Hasselbach v. Mt. Sinai Hosp., 
173 A.D. 89, 159 N.Y.S. 376 (1st Dep’t 1916) (where a widow 
sought damages for emotional distress from an unauthorized 
autopsy performed on her husband’s body after he died in the 
defendant’s hospital).

62. Cohen, 85 A.D. at 67, 82 N.Y.S. at 919 (stating “the more modern 
and the current judgment of many courts recognize a quasi-
property right in the body of the dead in the nature of a sacred 
trust that a court of equity will sometimes recognize in order 
to afford control of the body to the next of kin”) (emphasis in 
original).

63. Gostkowski, 237 A.D. at 642, 262 N.Y.S. at 105 (stating “[The] 
right of protecting the remains of the dead and saving them 
from desecration, which can be enforced by appropriate legal 
remedies,…is a right clearly distinguishable from the right of 
ownership.”); see also Danahy v. Kellogg, 70 Misc. 25, 29, 126 
N.Y.S. 444, 447-448 (Sup. Ct., Erie Co. 1910) (stating “[The 
right of protecting the remains of the dead] is a right clearly 
distinguishable from the right of ownership.”); Donn, 14 N.Y.S 
at 191 (stating “[W]hile a dead body is not property, in the strict 
sense of the common law, it is a quasi property, over which 
the relatives of the deceased have rights which the court will 
protect; but the person having charge of it cannot be considered 
as the owner of it, in any sense whatever. He holds it only as 
a sacred trust, for the benefi t of all who may, from family or 
friendship, have an interest in it, and a court of equity may 
regulate it as such, and change the custody, if improperly 
managed.”) (emphasis in original); Hasselbach, 173 A.D. at 92, 
159 N.Y.S. at 379 (stating “It is well settled, however, that there 
are no property rights, in the ordinary commercial sense, in a 
dead body, and the damages allowed to be recovered for its 
mutilation are never awarded as a recompense for the injury 
done to the body as a piece of property.”).

64. See, e.g., Louisville & Nashville Railroad Co., 123 Ga. 62, 64, 51 S.E. 
25 (1905) (stating “It is not surprising that the law relating to 
this mystery of what death leaves behind cannot be precisely 
brought within the letter of all the rules regarding corn, lumber, 
and pig-iron.”); Danahy, 70 Misc. at 29, 126 N.Y.S. at 447 (stating 
there was no property right in a dead body “strictly speaking”); 
Donn, 14 N.Y.S. at 190 (stating there was no property right in a 
dead body “in the sense that it is a subject of barter and sale”); 
Hasselbach, 173 A.D at 92, 159 N.Y.S. at 379 (stating there is no 
property right in a dead body in a “commercial sense”); Finley 
v. Atlantic Transport Co., 220 N.Y. 249, 255, 115 N.E. 715, 717 (1st 
Dep’t 1907) (stating “That there is no right of property in a dead 
body in the ordinary acceptation of the term is undoubtedly 
true when limited to a property right as understood in the 
commercial sense.”).

65. A.F. Hutchinson, 127 Misc. at 562, 217 N.Y.S. at 418 (stating 
“While there is no right of property in a dead body in the 
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102. Defendants-Appellants’ Brief at 5, APL-2013-00345, Feb. 27, 2014 
(citing R. B184, B228).

103. Shipley, 25 N.Y.3d at 662, 37 N.E.3d at 58.

104. Id. at 649, 37 N.E.3d at 58.

 New York courts have made clear that each member of the 
family cannot maintain a separate action to recover for mental 
pain and anguish. Instead, they must join together in a single 
action. See, e.g., Bernstein v. Mt. Ararat Cemetery, Inc., 2012 WL 
3887228 at *8 (E.D.N.Y.), reconsideration denied, 2013 WL 1820911 
(E.D.N.Y.) (citations omitted); Gostkowski v. Roman Catholic 
Church, 262 N.Y. 320, 326, 186 N.E. 798 (1933); Weingast v. 
State, 44 Misc.2d 824, 254 N.Y.S.2d 952 (Ct. Cl., N.Y. 1964). The 
complaint of Jesse’s sister was dismissed on the ground that she 
lacked standing to sue because she did not qualify as “next of 
kin” as that term was defi ned in the New York City Health Code. 
Shipley, 80 A.D.3d at 174, 908 N.Y.S.2d at 428 (citation omitted).

105. See Shipley, 2009 WL 7401469 (Sup. Ct., Richmond Co. 2009); 
Shipley, 80 A.D.3d 171, 908 N.Y.S.2d 425 (2d Dep’t 2010); Shipley, 
2011 WL 8908185 (Sup. Ct., Richmond Co. Nov. 25, 2011); Shipley, 
2011 WL 8908184 (Sup. Ct., Richmond Co. Dec. 16, 2011); Shipley, 
3 Misc.3d 1239(A), 950 N.Y.S.2d 726 (Sup. Ct., Richmond Co. 
2012); Shipley, 105 A.D.3d 936, 963 N.Y.S.2d 692 (2d Dep’t 2013); 
Shipley, 22 N.Y.3d 857 (2013); Shipley, 24 N.Y.3d 1116 (2015).

106. Shipley, 105 A.D.3d at 936, 963 N.Y.S.2d at 693.

107. Shipley, 950 N.Y.S.3d at *4 (where the questions presented to 
the jury on the issue of damages “were whether the plaintiffs 
suffered an exacerbation of their emotional injuries as a result 
of defendants’ actions and if so, what was the value of that 
injury”).

108. Id. (where the court did not disturb the jury’s verdict, stating that 
the jury’s decision “was rational based on the facts at issue, and 
the amount was reasonable, if low”).

109. Shipley, 105 A.D.3d 936, 908 N.Y.S.2d 425 (2d Dep’t 2013).

110. Shipley, 24 N.Y.3d 1116, 26 N.E.3d 780 (2015).

111. Shipley, 25 N.Y.3d at 653, 37 N.E.3d at 58.

112. Id. at 660, 37 N.E.3d at 58.

113. Id. at 654, 37 N.E.3d at 58.

114. Id., 37 N.E.3d at 58 (emphasis in the original). 

115. Id. at 653, 37 N.E.3d at 58.

 Mr. Shipley consented to the autopsy, but the medical examiner 
had the authority to conduct the autopsy without his permission 
pursuant to Public Health Law § 4215(1) and New York City 
Charter § 557(f)(1). Id. at 652, 37 N.E.3d at 58.

116. Id. at 654, 37 N.E.3d at 58.

117. Id., 37 N.E.3d at 58.

118. Id. at 655, 37 N.E.3d at 58.

 The majority found that the Appellate Division’s determination 
that a medical examiner had a “mandatory obligation” and 
“ministerial” duty pursuant to both the common-law right 
of sepulcher and Public Health Law § 4215(1) to turn over 
the decedent’s retained organs once the dissection had been 
completed and the legitimate purposes for retaining those 
remains had been fulfi lled “was error that broadly expanded 
the medical examiner’s obligations under common law and 
statute.” Id. at 655, 37 N.E.3d at 58 (noting “section 4215(1) 
contains a ‘governing rule’ or ‘statutory command’ to the extent 
that the medical examiner, once he or she is fi nished with the 
unauthorized dissection, must turn the ‘remains of the body 
after dissection’ over for ‘burial or other lawful disposition”).

 After the Appellate Division’s decision, the Offi ce of the Medical 
Examiner followed the court’s “’notifi cation rule’***(not out 
of its belief that it is appropriate but rather because it felt 
compelled by the Appellate Division to do so). Id. The Court 
found “the claimed ease of that rule’s application is irrelevant 

of September 11, 2001 and its aftermath, the right to dispose of 
deceased persons’ remains was established and governed—
and to a great extent still is—by a complex of common law, 
statutes, and regulations, including the common law right 
of sepulcher.”) (citing Public Health Law §§ 4200, 4210; 24 
RCNY Public Health Code Reg. §§ 205.01, 205.19, 205.379 (case 
citations omitted)).

 The plaintiffs alleged that the defendants violated their 
Constitutional rights and New York State law when fi nely sifted 
material (“fi nes”), which may have contained undetectable 
particles of human remains, was left in a landfi ll with other 
debris from the World Trade Center site. WTC, 567 F.Supp.2d 
at 537-542 (also alleging violation of their right to free exercise 
of their religious beliefs guaranteed by the First and Fourteenth 
Amendments of the United States Constitution). An action 
was commenced to force the City to remove the fi nes to a more 
suitable location and to create a cemetery for the 1,100 victims 
who perished without identifi able remains. WTC, 359 Fed.
Appx. at 179.

 Of the 2,749 people murdered that tragic day, full bodies were 
recovered for only 292 victims, partial remains were found for 
1,357 people, and 1,100 people perished without leaving a trace. 
WTC, 567 F.Supp.2d at 531.

85. WTC, 567 F.Supp.2d at 537 (citations omitted).

86. Id. (citations omitted).

87. Id.; see WTC, 359 Fed.Appx. at 180 (fi nding no error in the 
district court’s “thorough analysis of plaintiffs’ constitutional 
and state law claims [and affi rming the district court’s holding], 
that, under New York law, plaintiffs do not have a cognizable 
property right in unidentifi able human remains”).

 The district court held, and the Second Circuit affi rmed, 
that the city’s procedures relating to the recovery effort after 
September 11 “’did not target religious beliefs,’ and that ‘[t]he 
governmental interest in clearing the debris of the World Trade 
Center effi ciently and economically’ was compelling.” WTC, 
359 Fed.Appx. at 181 (citing 567 F.Supp.2d at 540-541).

88. WTC, 567 F.Supp.2d at 541.

89. Id.

90. Shipley, 25 N.Y.3d at 648, 37 N.E.3d at 58.

 “To a great degree, [Article 42 of the Public Health Law] 
codifi es the common law right of sepulcher.” Jackson v. Jackson, 
42 Misc.3d 931, 934 n.2, 979 N.Y.S.2d 477, 480 n.2 (Sup. Ct., 
Albany Co. 2013).

91. Shipley, 25 N.Y.3d at 648, 37 N.E.3d at 58.

 Jesse’s sister was injured in the accident but survived. Shipley, 
80 A.D.3d at 173, 908 N.Y.S.2d 425.

92. Shipley, 25 N.Y.3d at 648, 37 N.E.3d at 58 (where the majority 
noted that Mr. Shipley’s consent to an autopsy was not needed).

93. Id., 37 N.E.3d at 58; see also Shipley, 80 A.D.3d at 173, 908 
N.Y.S.2d 425(noting that according to Mr. Shipley, he asked Dr. 
de Roux to make the autopsy “nice and clean because I wanted 
the boy to look good for his funeral and stuff.”).

94. Id. at 649, 37 N.E.3d at 58.

95. Id. at 648-649, 37 N.E.3d at 58.

96. Id. at 649, 37 N.E.3d at 58.

97. Id., 37 N.E.3d at 58.

98. Id., 37 N.E.3d at 58.

99. Id., 37 N.E.3d at 58.

 “The students had an emotional reaction to seeing the jar and 
its contents, and as a result the teacher immediately cancelled 
the trip and left with the students.” Id. at 662 (in dissent).

100. Id. at 649, 37 N.E.3d at 58.

101. Id. at 662, 37 N.E.3d at 58.
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in the context of these matters because practical and policy 
considerations exist beyond merely providing next of kin with 
notifi cation.” Id.

119. Public Health Law § 4215(1) (emphasis supplied by the Court).

120. Shipley, 25 N.Y.3d at 656, 37 N.E.3d at 58 (referring to Public 
Health Law §§ 4216, 4217, 4218, 1389-aa[1](b)).

121. Id. at 657-658, 37 N.E.3d at 58.

122. Id. at 658, 37 N.E.3d at 58 (stating “Once a medical examiner 
returns a decedent’s body sans the organs and tissue samples, 
the medical examiner for all intents and purposes has complied 
with the ministerial duty under section 4215(1).”).

123. Melfi  v. Mt. Sinai Hosp., 64 A.D.3d 26, 32-34, 877 N.Y.S.2d 300, 
305 (1st Dep’t 2009) (stating “The right of sepulcher, evoking the 
mystery and sorrow of death and the hope for an afterlife, has 
been ritualized since the earliest pre-Christian civilizations.”); 
Liberman v. Riverside Mem. Chapel, 225 A.D.2d 283, 284, 650 
N.Y.S.2d 194, 196 (1st Dep’t 1996) (stating “Many forms of 
honoring and respecting the mysteries of life and death are 
found among the religious and nonreligious alike” and “most 
persons, believers or nonbelievers, will not countenance 
disrespectful treatment of the body.”); Kellogg v. Offi ce of the 
Chief Medical Examiner of the City of New York, 189 Misc.2d 756, 
761, 735 N.Y.S.2d 350 (Sup. Ct., Bronx Co. 2001) (stating “From 
the time of Sophocles’ ‘Antigone’ in 442 B.C., there has existed 
a long cultural history concerning the treatment of the dead, 
which incorporates the concept that a wrong committed to 
the dead constitutes an affront to the living; and ‘disrespectful 
treatment of the body’ will not be countenanced (citations 

omitted). This concern for the treatment of the dead is refl ected 
in Public Health Law § 4200(1), which provides, ‘Except in the 
cases in which a right to dissect it is expressly conferred by 
law, every body of a deceased person, within this state, shall be 
decently buried or incinerated within a reasonable time after 
death.’”) (citation omitted).

124. Melfi , 64 A.D.3d at 34, 877 N.Y.S.2d at 306; see also Shipley v. City 
of New York, 25 N.Y.3d 645, 37 N.E.3d 58 (2015) (Judge Rivera, 
dissenting, stated, “The concept of a family’s right to burial, 
recognized by diverse cultures and religious faiths, is age-
old and serves an important role in the complexity of human 
existence.”); Newman v. L. Sathyavaglswaran, M.D., 287 F.3d 786, 
790 (9th Cir. 2002) (stating “Duties to protect the dignity of the 
human body after its death are deeply rooted in our national 
history.”), cert. denied, 537 U.S. 1029 (2002).

125. Shipley, 25 N.Y.3d at 660, 37 N.E.3d at 58. 
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New York State Bar Association

Report and Recommendations Concerning 
Constitutional Home Rule
Adopted by the Committee on the New York State Constitution

The following is a reprint of the recent NYSBA Committee on the NYS Constitution Report on Home Rule. The report 
provides an overview of constitutional home rule and the legal doctrines and laws that restrict home rule, concluding 
that, while the New York State Constitution and statutes demonstrate a clear intent to protect local autonomy, the bal-
ance between state and local powers has tipped away from local autonomy. The report recommends that, if a prepara-
tory constitutional commission is established, home rule should be a topic of signifi cant attention for the commission.

Membership of the New York State Bar Association’s
Committee on the New York State Constitution

Introduction and Executive Summary
The New York State Constitution mandates that 

every 20 years voters are asked the following question: 
“Shall there be a convention to revise the constitution 
and amend the same?”1 The next such mandatory refer-
endum will be held on November 7, 2017. What follows 
is a report and recommendations of the New York State 
Bar Association’s (“State Bar”) Committee on the New 
York State Constitution (“the Committee”) concerning 
Constitutional Home Rule.

In New York State, local government has a greater 
impact on the day-to-day lives of the public than any 
tier of government. Our thousands of towns, villages, 
counties, cities, boroughs, school districts, special dis-
tricts, authorities, commissions and the like play a vital 
governance role. They are responsible for drinking 
water, social services, sewerage, zoning, schools, roads, 
parks, police, courts, jails, trash disposal—and more. 
Without local government, public services often taken 
for granted would not be delivered.

Befi tting its stature and importance, local govern-
ment is a longstanding constitutional concern.2 Indeed, 
since the 19th Century, “Home Rule”—the authority 
of local governments to exercise self-government—has 
been a matter of constitutional principle in New York.3 
The continuing dilemma has been to strike the right bal-
ance of furthering strong local governments but leaving 
the State strong enough to meet the problems that tran-
scend local boundaries.4 The competing considerations 
were aptly summarized by the commission tasked with 
preparing for the last Constitutional Convention held in 
New York in 1967: 

On the one hand, there is the question 
of how to leave a legislature free to 
cope with possible problems of state-
wide concern and to intervene in 
local affairs when, in the judgment of 
the legislature, they reach a point of 
state-wide concern. On the other, is 
the question of how to determine the 
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This report is divided into four sections. Part I 
summarizes the background of the Committee on the 
New York State Constitution and the issuance of this 
report. Part II provides an overview of Constitutional 
Home Rule. Part III describes legal doctrines and laws 
that restrict the ambit of Home Rule. Part IV concludes 
that New Yorkers would benefi t from a thorough con-
sideration of Constitutional Home Rule and potential 
reforms that would strengthen and clarify it.

I. Background of the Report
On July 24, 2015, State Bar President David P. Mi-

randa announced the creation of The Committee on the 
New York State Constitution. The Committee’s function 
is to serve as a resource for the State Bar on issues and 
matters relating to or affecting the State Constitution; 
make recommendations regarding potential constitu-
tional amendments; provide advice and counsel regard-
ing the mandatory referendum in 2017 on whether to 
convene a State Constitutional Convention; and pro-
mote initiatives designed to educate the legal commu-
nity and public about the State Constitution.

On October 8, 2015, the Committee issued its fi rst 
report and recommendations, entitled The Establishment 
of a Preparatory State Commission on a Constitutional Con-
vention.8 The Committee recommended that, in advance 
of the 2017 referendum on a Constitutional Convention, 
the State should establish a non-partisan preparatory 
commission, as it has done in the past. The commis-
sion’s duties should include: (a) educating the public 
about the State Constitution and the constitutional 
change process; (b) making a comprehensive study of 
the Constitution and compiling recommended propos-
als for change and simplifi cation; (c) researching the 
conduct of, and procedures used at, past Constitutional 
Conventions; and (d) undertaking and directing the 
preparation and publication of impartial background 
papers, studies, reports and other materials for the del-
egates and public prior to and during the Convention, if 
one is held.

On November 7, 2015, the State Bar’s House of Del-
egates unanimously adopted the Committee’s report 
and recommendations.9 Two months later, during his 
State of the State Address, Governor Andrew M. Cuomo 
proposed as part of his Executive Budget the creation 
of a preparatory commission on a Constitutional Con-
vention. The Governor proposed investing $1 million 
to create the commission to develop a blueprint for a 
convention. The commission would also be authorized 
to recommend fi xes to the current Convention delegate 
selection process.10 

The Committee has now turned its attention to the 
subject of Constitutional Home Rule. At its meeting on 
December 17, 2015, the Committee heard a presentation 
from Professor Richard Briffault, the Joseph P. Cham-
berlin Professor of Legislation at Columbia Law School, 

responsibilities appropriate for local 
governments, the powers needed for 
carrying out those responsibilities 
and the kind of protection from state 
legislative intervention that should 
be provided to permit and sustain 
responsive and responsible local 
self-government.5 

Article IX, the so-called “Home Rule” article, con-
tains protections for local government that are more 
extensive than those in many other states.6 Consti-
tutional Home Rule is established by granting local 
governments affi rmative lawmaking powers, while 
carving out a sphere of local autonomy free from State 
interference.

Despite Article IX’s intent to expand the author-
ity of local governments, Home Rule in practice has 
produced only a modest degree of local autonomy. The 
powers of local governments have been signifi cantly 
restricted by two legal doctrines developed through de-
cades of litigation (“preemption” and “State concern”). 
Local governments must also follow mandates enacted 
by the State Legislature.

The preemption doctrine is a fundamental limita-
tion on the power of local governments to adopt local 
laws. Under the preemption doctrine, a local law is 
unenforceable when it collides with a State statute; that 
is, the local law prohibits what a State statute allows, or 
the State statute prohibits what the local law allows. But 
even in the absence of an outright confl ict between State 
and local law, a local government may not act where 
the State has acted comprehensively in the same area.

The State concern doctrine represents an exception 
to the constitutional limitations on the State Legisla-
ture’s authority to enact special laws targeted at one or 
more, but not all local governments. Under this doc-
trine, the State Legislature is empowered to regulate 
local matters, yet which also relate to State concerns, 
such as waste disposal on Long Island, sewers in Buf-
falo, and taxicabs in New York City.

Home Rule is further limited by the State Legisla-
ture’s imposition of mandates that compel local govern-
ments to provide specifi c services and meet minimum 
State standards, often without providing fully support-
ing funds necessary to comply with such mandates. 
New York imposes more unfunded mandates on locali-
ties than any other state in the nation.7

Blue ribbon panels and local government scholars 
have called for revisions to Article IX’s Home Rule pro-
visions. Nevertheless, a half-century has passed since 
the State has had a serious discussion on this subject. 
The time to do so again is long overdue. This is espe-
cially so, given the myriad challenges facing local gov-
ernment today.
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ments to manage their affairs through the adoption of 
local laws. The other restricts the State Legislature from 
intruding upon matters of local, rather than State, con-
cern, except as provided in the Constitution.22 Each is 
described more fully in turn.

A.  Grants of Lawmaking Authority 

Section 1 of Article IX declares that “[e]very local 
government shall have power to adopt local laws as 
provided by this article.”23 Section 2(c)—the “center of 
home rule powers”24—elaborates on the lawmaking 
power, by providing that local governments “shall have 
power to adopt and amend local laws not inconsistent 
with the provisions of this constitution or any general 
law relating to its property, affairs or government.”25 

Section 2 also confers on local governments the 
power to adopt local laws regarding ten specifi ed ar-
eas, regardless of whether or not they relate to the local 
government’s property, affairs or government.26 These 
ten areas include: membership and composition of the 
local legislative body;27 powers, duties, qualifi cations, 
number, mode of selection, and removal of offi cers 
and employees;28 transaction of the local government’s 
business;29 the incurring of obligations;30 presentation, 
ascertainment and discharge of claims against the local 
government;31 acquisition, care, management and use 
of highways, roads, streets, avenues and property;32 
acquisition of transit facilities and the ownership and 
operation thereof;33 levying and collecting local taxes;34 
wages or salaries, the hours of work or labor, and the 
protection, welfare and safety of persons employed by 
any contractor or sub-contractor performing work, labor 
or services for the local government;35 and the govern-
ment, protection, order, conduct, safety, health and well-
being of persons or property therein.36

Outside of the ten enumerated subjects, the State 
government retains all power otherwise delegated to 
it by law.37 Unlike the State government, local gov-
ernments are not sovereigns in their own right.38 Ac-
cordingly, local governments have only the lawmak-
ing powers delegated by the State Constitution and 
Legislature.39

Article IX requires the State Legislature to enact a 
“statute of local governments” granting local govern-
ments additional powers “including but not limited 
to” matters of local legislation and administration.40 A 
power granted in such statute has quasi-constitutional 
protection against challenge, because it can be “re-
pealed, diminished, impaired or suspended” only by a 
law passed and approved by the Governor in each of 
two successive calendar years.41 In 1964, the Legislature 
complied with the constitutional directive and enacted 
a Statute of Local Government,42 as well as the Munici-
pal Home Rule Law,43 both of which are to be liberally 
construed.44 

and a nationally respected authority on local govern-
ment. At its next meeting, on January 27, 2016, the 
Committee heard from another eminent authority on 
local government, Michael A. Cardozo, a partner at the 
law fi rm of Proskauer Rose and the former Corporation 
Counsel for the City of New York from 2002 through 
2013. As the City’s 77th and longest serving Corpora-
tion Counsel, Mr. Cardozo was the City’s chief legal 
offi cer, headed the City’s Law Department of more 
than 700 lawyers, and served as legal counsel to Mayor 
Michael Bloomberg, elected offi cials, the City and its 
agencies.

After further discussion and review, the Committee 
concluded that the public and legal profession would 
be well served to have a serious conversation about, 
and debate over, whether the Home Rule provisions in 
Article IX of the State Constitution should be clarifi ed 
and strengthened. This position is set forth and elabo-
rated on in this report, which was unanimously ap-
proved by the Committee at a meeting held on March 
10, 2016.

II. Constitutional Home Rule—Generally 
Home rule—the right of localities to exercise con-

trol over matters of local concern11—has long “been a 
matter of constitutional principle”12 in New York State. 
Beginning in the 19th Century, the home rule move-
ment represented a determined effort to provide local 
governments with autonomy over local affairs and free-
dom from State legislative interference.13 The path of 
home rule has been “unsettled and tortuous” through 
the years, refl ecting “the diffi cult problem of further-
ing strong local governments but leaving the State just 
as strong to meet the problems that transcend local 
boundaries, interests and motivations.”14 

New York’s basic system of local governance is set 
forth in Article IX of the State Constitution. Adopted 
in 1963 with high hopes,15 Article IX was intended to 
expand and secure the powers enjoyed by local govern-
ments.16 Governor Nelson A. Rockefeller predicted at 
the time that Article IX and its implementing legisla-
tion would “strengthen the governments closest to the 
people so that they may meet the present and emerging 
needs of our times.”17 

Article IX declares “[e]ffective local self-govern-
ment and intergovernmental cooperation are purposes 
of the people of the state”;18 creates a “Bill of Rights” 
for local governments to secure certain enumerated 
“rights, powers, privileges and immunities”;19 and 
vests in the State Legislature the power to create and 
organize local governments.20 

Constitutional home rule is established through 
two assertions of local government power in Article 
IX.21 One is affi rmative grants of power to local govern-
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it must follow one of two procedures intended to pro-
tect the Home Rule powers of the affected localities.53 
The State Legislature must receive either (1) a request 
of two-thirds of the total membership of the local 
legislative body or of the local chief executive offi cer 
concurred in by a majority of the membership of the 
local legislature; or (2) a certifi cate of necessity from the 
Governor reciting facts that constitute an emergency 
requiring enactment of such law and the concurrence of 
two-thirds of each house of the State legislature.54 The 
fi rst option’s directives are commonly referred to as the 
“Home Rule message” requirement “because whenever 
a special law is enacted it should be at the locality’s 
request.”55 “The second option—the Governor’s emer-
gency message and legislative super-majority—is un-
available for special laws concerning New York City.”56

A particularly striking example of special laws en-
acted pursuant to either Home Rule message or Guber-
natorial message of necessity are State legislative enact-
ments establishing emergency fi nancial control boards 
for distressed municipalities, which effectively allow 
the State government to temporarily assume control of 
these municipalities’ fi nances and daily operations.57 

III. Restrictions on Home Rule
While Home Rule is provided for in Article IX, 

it has been left to the State’s judiciary to interpret the 
constitutional Home Rule provisions. Drawing lines be-
tween what is properly the domain of local government 
under Home Rule and the State’s ability to legislate has 
been a recurring role for the courts.58 Home rule “re-
fl ects a far-fl ung effort over more than a century’s time” 
to fi nd meaning in the ambiguous phrases “property, 
affairs or government” and “matters of state concern.”59 
“The result of these efforts has been a highly developed, 
and still developing, case law….”60

Indeed, the current status of Home Rule in New 
York has been largely shaped by the judicial develop-
ment of two legal doctrines: (1) the State preemption 
doctrine and (2) the State concern doctrine. The former 
represents a fundamental limitation on local govern-
ment’s lawmaking powers; the latter carves out an 
exception to the constitutional limitations on the State 
Legislature’s authority to enact special laws. The impact 
of each on the relationship between the State and local 
governments cannot be overstated. The same can be 
said for the stresses placed on local governments by un-
funded State mandates.

A.  The Preemption Doctrine 

As noted, the State preemption doctrine is a “fun-
damental limitation on home rule powers.”61 Although 
Article IX vests local governments with substantial law-
making powers by affi rmative grant, “the overriding 
limitation” of the preemption doctrine embodies “the 

The Legislature may confer on local governments 
powers not relating to their property, affairs or govern-
ment and not limited to local legislation and adminis-
tration “in addition to those otherwise granted by or 
pursuant to this article” and may withdraw or restrict 
such additional powers.45 

Other constitutional provisions authorize the 
Legislature to grant additional powers to local govern-
ments.46 For example, the Legislature may grant the 
power to apportion the cost of a government service or 
function upon any portion of the area within the local 
government’s jurisdiction and exercise of eminent do-
main outside local boundaries.47 The Legislature is also 
authorized to grant various powers to cities, towns and 
villages for the fi nancing of low-rent housing and nurs-
ing home accommodations for persons of low income.48 

Article IX, Section 3(c) provides that the “[r]ights, 
powers, privileges and immunities granted to local gov-
ernments by this article shall be liberally construed.”49

B.  Immunity from Legislative Interference

At the same time that Article IX authorizes local 
governments to adopt local laws in a wide range of 
fi elds, it also sets procedural limits on the ability of the 
State Legislature to impinge on local authority. Specifi -
cally, Section 2(b)(2) of Article IX—the so called “Home 
Rule clause”—limits the State Legislature’s power to 
enact laws regulating matters that fall within the pur-
view of local government. The Home Rule clause states 
as follows:

[T]he legislature…[s]hall have the 
power to act in relation to the property, 
affairs or government of any local 
government only by general law, or 
by special law only (a) on request of 
two-thirds of the total membership of 
its legislative body or on request of its 
chief executive offi cer concurred in by 
a majority of such membership, or (b) 
except in the case of the city of New 
York, on certifi cate of necessity from 
the governor reciting facts which in the 
judgment of the governor constitute 
an emergency requiring enactment of 
such law and, in such latter case, with 
the concurrence of two-thirds of the 
members elected to each house of the 
legislature.50

Under this provision, the State Legislature may 
freely regulate the property, affairs or government of 
local governments through the enactment of a “general 
law” that “in its terms and in effect applies to all coun-
ties . . .[,] all cities, all towns or all villages.”51 However, 
if the Legislature seeks to enact a special law that would 
apply to one or more, but not all local governments,52 
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The Legislature rarely makes a clear 
declaration of policy. The courts 
therefore have no clear standard for 
determining whether the extent and 
nature of state regulation of an area 
is “comprehensive,” and therefore 
preemptive, or “piecemeal,” and 
therefore not preemptive. The result 
is ad hoc judicial decision making and 
considerable uncertainty as to when 
state legislation will be considered 
preemptive of local action.78 

The implied preemption doctrine has drawn its 
share of critics. Local government scholars have cau-
tioned that the ever-present, seemingly inchoate pos-
sibility that a court may fi nd implied preemption “casts 
a shadow over local autonomy, often leading local gov-
ernments to question whether they have the authority 
to act,”79 and, therefore, imposing “severe constraints on 
local policy innovation and choice.”80

In 2008, the New York State Commission on Local 
Government Effi ciency and Competiveness, chaired by 
former Lieutenant Governor Stanley N. Lundine, noted 
that the implied preemption doctrine does not appear 
in the State Constitution,81 and has created “confusion 
and uncertainty” for local governments when exercis-
ing their home rule powers.82 The Lundine Commis-
sion called for a constitutional amendment prohibiting 
the judicial application of implied preemption.83 Such 
an amendment, the Lundine Commission explained, 
“would allow local governments to act except where 
state law has expressly declared state authority in the 
area to be exclusive or has specifi cally limited local gov-
ernments’ ability to act in that area or fi eld.”84 

In a similar vein, one local government scholar has 
called for the establishment in New York of a judicial 
presumption against preemption.85 And, a court of last 
resort in another state has adopted a default rule that 
the state legislature has not occupied the fi eld unless it 
has said so explicitly.86

Whatever one may think of such proposals, the 
fact remains that implied preemption is a signifi cant 
constraint on local authority, even when a local govern-
ment acts well within the sphere of specifi c Home Rule 
powers.87 It has also generated considerable litigation, 
with often unpredictable results, creating confusion and 
uncertainty for local governments.

B. The State Concern Doctrine 

Article IX’s Home Rule clause carves out a sphere of 
autonomy for local governments over their “property, 
affairs or government” by limiting the State Legisla-
ture’s power to act with respect to such local matters 
through special legislation. However, the Home Rule 
clause is subject to a signifi cant limitation—the “State 

untrammeled primacy of the Legislature to act with 
respect to matters of State concern.”62

In general, preemption occurs in one of two ways; 
fi rst, when a local government adopts a law that di-
rectly confl icts with a State statute; and second, when a 
local government legislates in a fi eld for which the State 
Legislature has assumed full regulatory responsibility.63 
Confl ict preemption represents an outright confl ict or 
“head-on collision” between a local law and State stat-
ute.64 A local law is unenforceable if it prohibits what a 
State statute explicitly allows, or if the State statute pro-
hibits what the local law explicitly allows.65 

But even in the absence of an outright confl ict, a 
local law is preempted if the State Legislature “has 
evidenced its intent to occupy the fi eld.”66 Field pre-
emption occurs when “a local law regulating the same 
subject matter as a state law is deemed inconsistent 
with the State’s transcendent interest, whether or not 
the terms of the local law actually confl ict with a State-
wide statute.”67 “Such local laws, were they permitted 
to operate in a fi eld preempted by State law, would 
tend to inhibit the operation of the State’s general law 
and thereby thwart the operation of the State’s overrid-
ing policy concerns.”68

Field preemption may be express or implied. Ex-
press fi eld preemption occurs when a State statute 
explicitly provides that it preempts all local laws on the 
subject.69 Field preemption is implied when “either the 
purpose and scope of the regulatory scheme will be so 
detailed or the nature of the subject of regulation will 
be such that the court may infer a legislative intent to 
preempt, even in the absence of an express statement of 
preemption.”70

Examples of local laws that have been found to be 
impliedly preempted include the following activities:

• Residency restrictions for sex offenders;71 

• Minimum wage laws;72 

• Regulating local taxation for roadway 
construction;73 

• Hours of operations of taverns and bars;74 

• Regulating where abortions may be performed;75 
and,

• Power plant siting.76

Implied preemption has provided a fertile ground 
for litigation. By no means are all challenges to local 
laws based on implied preemption successful.77 How-
ever, because the dispositive inquiry turns on interpret-
ing the State Legislature’s intent, it is often diffi cult 
to predict whether a given local law will or will not 
withstand judicial scrutiny. As one commentator has 
explained:
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• Exempting fi refi ghters from local residency 
requirements.107

• Taxes on New York City commuters’ incomes;108 
and,

• Regulation of taxicabs in New York City.109

The State concern doctrine has narrowed the Home 
Rule clause’s guarantee of a modicum of local legisla-
tive autonomy.110 Today, the line between matters of 
State concern and matters of local concern is increas-
ingly indistinct.111 Few constraints exist on the Legisla-
ture’s ability to interfere in local affairs by special law.112 
The Court of Appeals said as much in 2013 when it 
observed:

there must be an area of overlap, 
indeed a very sizable one, in which the 
state legislature acting by special law 
and local governments have concurrent 
powers. …A great deal of legislation 
relates both to the property, affairs or 
government of a local government 
and to [m]atters other than the 
property, affairs or government of a 
local government—i.e., to matters of 
substantial state concern.113 

As things now stand, the State Legislature decides 
whether a home rule message is necessary with re-
spect to a given piece of special legislation. And, this 
legislative judgment has been treated as “effectively 
unreviewable.”114 

Proponents of home rule despair over the relative 
ease with which the State Legislature can overcome 
constitutional limitations on special legislation.115 They 
argue that Article IX’s protections of the rights of locali-
ties have been “undermined…by the many exceptions 
for ‘matters of state concern’ with respect to which the 
Legislature is held free to act without the consent of the 
local body.”116 “The Legislature is not better suited, and 
indeed, may be less well-suited,” goes the argument, 
“than the local government to deal with essentially lo-
cal matters such as providing government services, ad-
ministering the police department and developing new 
strategies for providing for the homeless.”117 

On the other hand, advocates for the status quo can 
point to decades of precedent and a system that, on the 
whole, has arguably served the State well. Home rule 
is but one of a number of values encompassed by the 
Constitution, and “the State’s commitment to minimal 
statewide standards of welfare, safety, health, and the 
like has taken precedence over the goal of local au-
tonomy.”118 No less eminent an authority than Benjamin 
Cardozo was a staunch guardian of State sovereignty, 
recognizing, at least in close cases, the need for a domi-
nant State, which represents all, over the power of local 

concern” doctrine—derived from the case of Adler v. 
Deegan88 in 1929.

In Adler, the New York Court of Appeals addressed 
the power of the Legislature to enact the Multiple 
Dwelling Law,89 which required housing to comply 
with minimum standards for fi re-prevention, light, 
air and sanitation.90 This salutary act applied, in ef-
fect, only to New York City, but did not conform to the 
Home Rule requirements for special legislation.91 Nev-
ertheless, the Court found the subject matter of the Mul-
tiple Dwelling Law addressed a “state concern” and on 
that ground upheld its enactment as a valid exercise of 
State legislative power.92

In a seminal concurring opinion, then-Chief Judge 
Benjamin Cardozo argued that, if a subject, like slum 
clearance, “be in a substantial degree a matter of State 
concern, the Legislature may act, though intermingled 
with it are concerns of the locality.”93 Thus, even if leg-
islation relates to the property, affairs, or government of 
a local government, if the legislation is also a matter of 
substantial state concern, the Home Rule clause is inop-
erative and the Legislature may act through ordinary 
legislative processes.94 

Although Adler predated the adoption of Article IX 
by over 30 years, the Court of Appeals has continuously 
and expansively interpreted the “state concern” doc-
trine.95 Time and again, the Court has upheld legislation 
relating to local property, affairs, or governments, yet 
which also related to a State concern, despite the failure 
of those laws to conform to Home Rule requirements.

For example, the Court has found the following lo-
cal matters to also be matters of state concern suffi cient 
to sustain the Legislature’s power to address them by 
special law, without either a Home Rule or Gubernato-
rial message or legislative supermajority:

• Waste disposal in Nassau and Suffolk Counties;96

• Municipal sewers in Buffalo;97 

• Protection of the Adirondack Park’s resources;98

• Salaries of District Attorneys in certain counties;99

• Local taxation;100 

• Housing projects exempt from zoning laws;101

• Rent controls;102 

• Serial bonds issued to cover pension and 
retirement liabilities;103 

• Dispute-resolution mechanisms for local public 
employees;104

• Cultural institutions;105

• Bidding requirements on public contracts;106
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when the State establishes a preparatory constitutional 
commission, Constitutional Home Rule should be a sub-
ject to which it devotes signifi cant time and attention.
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governments, which represent only a portion of the 
State.119

C.  Unfunded Mandates 

Another restriction on Home Rule is State man-
dates that require local governments to perform certain 
actions. These can be particularly controversial when 
unfunded.120 State mandates cover a wide range of 
fi elds, including health care, education and social ser-
vices. New York imposes more unfunded mandates 
than any state.121 

Numerous other states122 have attempted to resolve 
the tension between state mandates and Home Rule 
by adopting constitutional provisions prohibiting or 
limiting unfunded mandates.123 Notably, too, in 2011 a 
“Mandate Relief Redesign Team” established by Gov-
ernor Cuomo recommended the adoption of a constitu-
tional ban in New York on unfunded mandates on local 
governments.124 

IV. Conclusion
New York’s constitutional and statutory provi-

sions regarding home rule are extensive, evincing a 
clear intent to protect local autonomy.125 However, the 
balance between State and local powers has tipped 
“away from the preservation of local authority toward 
a presumption of state concern.”126 Some commenta-
tors have even observed that Constitutional Home Rule 
is a “ghost,”127 “merely a pleasant myth”128 and “a near 
total failure.”129

Not since the 1967 Constitutional Convention has 
the body politic engaged in a serious discussion about 
Constitutional Home Rule.130 Intense debates were 
then waged on this subject, resulting in proposals by 
the Convention that held the promise for greater local 
government initiative.131 But those proposals, along 
with all others made by the 1967 Convention, failed at 
the polls.132 

Today, nearly fi fty years later, numerous proposals 
have been made for constitutional reform in this area. 
To be sure, “[t]here is no ready solution to the problem 
of state interference in local government actions.”133 
Home Rule “doctrine has refl ected in its structure the 
inherently diffi cult nature” of drawing lines between 
what is properly the domain of local government and 
the State Legislature’s ability to legislate.134 That said, 
many believe “that the home rule provisions of Article 
IX are clearly in need of revision, and given the cur-
rent state of home rule there is little risk of adverse 
change.”135

In sum, Constitutional Home Rule is a subject ripe 
for consideration and debate by all concerned. There is 
a need to weigh the benefi ts and costs of amendments 
to Article IX that would restore local autonomy through 
greater certainty and clarity. At a minimum, if and 
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45. N.Y. CONST. art. IX, § 2(b)(3) (“Subject to the bill of rights of 
local governments and other applicable provisions of this 
constitution, the legislature:…(3) Shall have the power to confer 
on local governments powers not relating to their property, 
affairs or government including but not limited to those of local 
legislation and administration, in addition to those otherwise 
granted by or pursuant to this article, and to withdraw or 
restrict such additional powers.”).

46. Briffault, Intergovernmental Relations, supra note 26, at 158.

47. See N.Y. CONST. art. IX, §§ 1(e) (“The legislature may authorize 
and regulate the exercise of the power of eminent domain 
and excess condemnation by a local government outside its 
boundaries.”), (g) (“A local government shall have power to 
apportion its cost of a governmental service or function upon 
any portion of its area, as authorized by act of the legislature.”).

48. BRIFFAULT, Intergovernmental Relations, supra note 26, at 158 
(citing N.Y. CONST. art. XVIII).

49. N.Y. CONST. art. IX, § 3(c).

50. CONST. art. IX, § 2(b)(2).

51. See id. § 3(d)(1) (“‘General law.’ A law which in terms and 
in effect applies alike to all counties, all counties other than 
those wholly included within a city, all cities, all towns or all 
villages.”).

52. See id. § 3(d)(4) (“‘Special law.’ A law which in terms and in 
effect applies to one or more, but not all, counties, counties 
other than those wholly included within a city, cities, towns or 
villages.”).

53. Id. § 2(b)(2).

54. BRIFFAULT, Intergovernmental Relations, supra note 26, at 158 
(construing Home Rule clause).

55. Greater N.Y. Taxi Assn. v. State of New York, 21 N.Y.3d 289, 301, 
993 N.E.2d 970 N.Y.S.2d 907, 914, 993 N.E.2d 393, 400 (2013).

56. BRIFFAULT, Intergovernmental Relations, supra note 26, at 158-59 
(citing N.Y. CONST. art. IX, § 2(b)(2)).
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CONST. art X, § 11 (“A home rule borough or city may exercise all 
legislative powers not prohibited by law or by charter.”).

85. See Roderick M. Hills, Jr., Hydrofracking and Home Rule: Defending 
and Defi ning an Anti-Preemption Canon of Statutory Construction 
in New York, 77 ALB. L. REV. 647, 648 (2014) (“Article IX, section 
3(c) of the New York Constitution requires that the home 
rule powers of municipalities be ‘liberally construed.’ Such 
liberal construction, this article suggests, requires a qualifi ed 
presumption against preemption: Unless statutory text 
manifestly and unambiguously supersedes local law, courts 
should presume that state law does not preempt local laws. 
This presumption is not irrebuttable: it can be overcome where 
local laws encroach on some substantial state interest that local 
residents are likely to ignore.”).

86. See Municipality of Anchorage v. Repasky, 34 P.3d 302, 311 (Alaska 
2001) (“In general, for state law to preempt local authority, it 
is not enough for state law to occupy the fi eld. Rather, if the 
legislature wishes to preempt an entire fi eld, it must so state.’) 
(internal quotation marks, citation & brackets omitted). See also, 
e.g., City of Ocala v. Nye, 608 So.2d 15, 17 (Fla. 1992) (implying 
in dicta that Florida does not recognize fi eld preemption); 
Cincinnati Bell Tel. Co. v. City of Cincinnati, 693 N.E.2d 212, 218 
(Ohio 1998) (“(T)here is no constitutional basis that supports the 
continued application of the doctrine of implied preemption.”).

87. See Jancyn Mfg. Corp., 71 N.Y.2d at 97, 524 N.Y.S.2d at 11, 518 
N.E.2d at 905.

88. 251 N.Y. 467, 167 N.E. 705 (1929).

89. L. 1929, ch. 713, § 3.

90. Adler, 251 N.Y. at 491-92, 167 N.E. at 714 (Lehman, J., dissenting).

91. Adler, 251 N.Y. at 470, 167 N.E. at 706-08 (Pound, J. concurring).

92. Id. at 473-78, 167 N.E. at 706-09.

93. Id. at 491, 167 N.E. at 714 (Cardozo, Ch. J., concurring). See 
Patrolmen’s Benevolent Assn. of City of New York, 97 N.Y.2d at 386, 
740 N.Y.S.2d at 663, 767 N.E.2d at 120 (“A recognized exception 
to the home rule message requirement exists when a special law 
serves a substantial State concern.”).

94. Eliot J. Kirshnitz, Recent Developments: City of New York v. State 
of New York: The New York State Court of Appeals, in Declaring the 
Repeal of the Commuter Tax Unconstitutional, Strikes Another Blow 
Against Constitutional Home Rule, 74 ST. JOHN’S L. REV. 935, 947 
(2000) [hereinafter Strikes Another Blow]. See also Empire State Ch. 
of Associated Bldrs. & Contrs., Inc. v. Smith, 21 N.Y.3d 309, 313, 
970 N.Y.S.2d 724, 726, 992 N.E.2d 1067, 1069 (2013) (holding 
that “where the Legislature has enacted a law of state-wide 
impact on a matter of substantial State concern but has not 
treated all areas of the State alike, the Home Rule section of 
the State Constitution does not require an examination of the 
reasonableness of the distinctions the Legislature has made”). 
See also Matter of Town of Islip v. Cuomo, 64 N.Y.2d 50, 52, 484 
N.Y.S.2d 528, 529, 473 N.E.2d 756, 757 (1984) (Article’s IX 
limitations on special laws “applies only to a special law which 
is directly concerned with the property, affairs or government 
of a local government and unrelated to a matter of proper 
concern to State government”). See, e.g., Osborn v. Cohen, 272 
N.Y. 55, 59-60, 4 N.E.2d 289, 290 (1936) (striking down a statute 
that provided for submission of issue of fi remen’s hours to 
referendum in cities of one million or more inhabitants; no 
“foundation in the record” that the establishment and control of 
fi re departments are matters of state concern).

95.  See Wambat Realty Corp., 41 N.Y.2d at 494, 393 N.Y.S.2d at 952, 
362 N.E.2d at 584 (terming Adler a “decisively enlightening 
case”); Cole, Ghost of Home Rule, supra note 11, at 718 (“In 
virtually every subsequent judicial decision dealing with these 
matters, Adler has been cited for the proposition that as to 
matters of state concern, the legislature may act through the 
ordinary legislative process, unrestricted by the home rule 
provisions of the constitution.”); GALIE, ORDERED LIBERTY, supra 
note 24, at 291 (“In general, the Court of Appeals has followed 

74. People v. DeJesus, 54 N.Y.2d 465, 468-70, 446 N.Y.S.2d 207, 210, 
430 N.E.2d 1260, 1263 (1981) (holding that State’s Alcohol 
Beverage Control Act was “exclusive and statewide in scope, 
thus, no local government could legislate in fi eld of regulation 
of establishments which sell alcoholic beverages”). Cf., Vatore v. 
Commissioner of Consumer Affairs of City of New York, 83 N.Y.2d 
645, 650, 612 N.Y.S.2d 357, 359, 634 N.E.2d 958, 960 (1994) 
(upholding City of New York’s ability to regulate the location of 
tobacco vending machines, including within taverns).

75. See Robin v. Village of Hempstead, 30 N.Y.2d 347, 350-351 285 
N.E.2d 285, 287, 334 N.Y.S.2d 129, 132 (1972) (holding that State 
law preempted local law regulating where abortions may be 
performed because of the scope and detail of State medical and 
hospital regulation).

76. See Consolidated Edison Co., 60 N.Y.2d at 105, 468 N.Y.S.2d at 
599, 456 N.E.2d at 490 (holding that a local zoning ordinance 
was preempted partially based on State law’s establishment 
of a Siting Board that “is required to determine whether any 
municipal laws or regulations governing the construction or 
operation of a proposed generating facility are unreasonably 
restrictive, and has the power to waive compliance with such 
municipal regulations”).

77. See, e.g., Eric M. Berman, P.C. v. City of New York, 25 N.Y.3d 684, 
691-92, 16 N.Y.S.3d 25, 30, 37 N.E.3d 82, 87 (2015) (fi nding 
“no express confl ict between the broad authority accorded to 
[New York] courts to regulate attorneys under the [New York] 
Judiciary Law and the licensing of individuals as attorneys 
who are engaged in debt collection activity falling outside of 
the practice of law,” and further fi nding that the “authority 
to regulate attorney conduct does not evince an intent to 
preempt the fi eld of regulating non-legal services rendered by 
attorneys”); Matter of Wallach v. Town of Dryden, 23 N.Y.3d 728, 
992 N.Y.S.2d 710, 16 N.E.2d 1188 (2014) (holding that State Oil 
and Gas Law did not preempt town zoning ordinances banning 
hydrofracking); New York State Club Assn. v. New York, 69 N.Y.2d 
211, 221-22, 513 N.Y.S.2d 349, 354, 505 N.E.2d 915, 920 (1987) 
(upholding New York City law prohibiting discrimination in 
private clubs; State’s Human Rights Law’s failure to defi ne 
“distinctly private” suggested “an intent to allow local 
government to act”); People v. Judiz, 38 N.Y.2d 529, 531-32, 381 
N.Y.S.2d 467, 469, 344 N.E.2d 399, 401 (1976) (upholding a 
local ordinance prohibiting possession of an “imitation pistol” 
despite a State statute covering the same subject area).

78. Briffault, Intergovernmental Relations, supra note 26, at 173.

79. See Briffault, Local Government and the New York State 
Constitution, supra note 2, at 90. See also Paul Diller, Intrastate 
Preemption, 87 BOSTON UNIV. L. REV. 1113, 1133 (2007) (arguing 
that fi eld preemption can be a “tool of interest groups,” through 
which particular focused groups “seek relief from the local laws 
they dislike by turning to the courts, rather than—or in addition 
to—pursuing other options to further their interests.”).

80. See Daniel B. Rodriguez, Localism and Lawmaking, 32 RUTGERS L.J. 
627, 639-40 (2001).

81. N.Y. STATE COMM’N ON LOCAL GOVT. EFFICIENCY & 
COMPETITIVENESS, 21ST CENTURY LOCAL GOVERNMENT 36 (Apr. 
2008), available at http://www.greaterohio.org/fi les/policy-
research/new-york-fi nal-report.pdf.

82. Id. at 37.

83. Id. at 3, 36-37.

84. Id. at 36. The State of Illinois is an example of a State that 
has followed this approach. The Home Rule provision in the 
Illinois State Constitution allows for preemption only when 
the Legislature expressly so provides in legislation. See ILL. 
CONST. 1970, art. VII, § 6(i) (“Home rule units may exercise and 
perform concurrently with the State any power or function of a 
home rule unit to the extent that the General Assembly by law 
does not specifi cally limit the concurrent exercise or specifi cally 
declare the State’s exercise to be exclusive.”). See also ALASKA 
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107. See Uniformed Firefi ghters Assn. v. City of New York, 50 N.Y.2d 
85, 90, 428, N.Y.S.2d 197, 198-99, 405 N.E.2d 679, 680 (1980) 
(upholding State law that eliminated a local requirement that 
New York City fi refi ghters live in New York City; residency of 
employees a matter of State concern).

108. See City of New York v. State of New York, 94 N.Y.2d 577, 591–92, 
709 N.Y.S.2d 122, 128–29, 730 N.E.2d 920, 926–27 (2000) 
(upholding special law that repealed New York City’s commuter 
tax; State had a substantial interest in easing burden on non-City 
residents who work in New York City).

109. See Greater N.Y. Taxi Assn., 21 N.Y.3d at 302-308, 970 N.Y.S.2d 
at 914-19, 993 N.E.2d at 400-405 (upholding special law that 
allowed livery cabs to accept passengers in the outer boroughs of 
New York City and outside Manhattan’s central business district 
who hail the livery cabs from the street, and also expanded the 
number of traditional yellow cabs accessible to passengers with 
disabilities, notwithstanding that it had always been assumed 
previously that laws regulating New York City taxicabs required 
a Home Rule message; statute “addresses a matter of substantial 
state concern” and was “not a purely local issue”).

110. See Empire State Ch. of Associated Bldrs. & Contrs., Inc., 21 N.Y.3d 
at 319, 970 N.Y.S.2d at 730, 992 N.E.2d at 1073 (“Home Rule 
provisions of the Constitution were never intended to apply 
to legislation” affecting matters of state concern and instead 
aimed at preventing “unjustifi able state interference in matters 
of purely local concern”). See also Gerald Benjamin & Charles 
Brecher, Introduction, in THE TWO NEW YORKS: STATE-CITY 
RELATIONS IN THE CHANGING FEDERAL SYSTEM 11 (Gerald Benjamin 
& Charles Brecher eds., 1988) (“[I]n a strictly legal sense the 
State is able to dominate the City. New York’s State Constitution 
and its highest court authorize State offi cials to exercise control 
over, including intervention in, matters of local government. The 
concept of home rule has little legal support.”).

111. See N.Y. STATE TEMP. STATE COMM’N ON CONST. CONVEN., LOCAL 
GOVERNMENT, supra note 5, at 68 (“The line between matters of 
state concern and matters of local concern remains indistinct[.]”); 
Cole, Local Authority to Supersede State Statutes, supra note 21, at 
34 (“The areas carved out by Article IX of the State Constitution 
for control by local governments, free from State interference, 
except by general law—“property, affairs or government”—has 
been signifi cantly narrowed and lacks identity.”).

112. See BRIFFAULT, Intergovernmental Relations, supra note 26, at 171 
(“as long as the state is able to make a colorable case that it is 
acting within respect to a matter of state concern, the Home Rule 
clause provides little restriction on the legislature’s ability to act 
by special law”).

113. Empire State Ch. of Associated Bldrs. & Contrs., Inc., 21 N.Y.3d 
at, 316-17, 970 N.Y.S.2d at 728, 992 N.E.2d at 1070 (internal 
quotation marks & citations omitted; emphasis in original).

114. Report of the Task Force on the New York Constitutional 
Convention, 52 RECORD OF THE ASSN. OF THE BAR OF THE CITY 
OF NEW YORK 522, 619 (1997) [hereinafter “CITY BAR 1997 TASK 
FORCE REPORT”].

115. See, e.g., Cole, Ghost of Home Rule, supra note 11, at 749 (“With the 
extension of the state concern doctrine into areas that logically 
should be subject to local determination, there is reason only for 
gloom.”); Roberta A. Kaplan, New York City Taxis and the New 
York State Legislature: What Is Left of the State Constitution’s Home 
Rule Clause After the Court of Appeals Decision in the Hail Act Case, 
77 ALB. L. REV. 113, 118 (2014) (the “highly deferential” approach 
the Court of Appeals has taken to claims of state concern “cast[s] 
a long dark shadow on the future of local government autonomy 
in New York State”), id. (the Court’s jurisprudence “raises red 
fl ags about how much (if any) of the constitution’s home rule 
clause remains in force going forward, making it diffi cult (if not 
impossible) for local governments in New York to delineate the 
appropriate boundaries of autonomous self-rule”).

116. CITY BAR 1997 TASK FORCE REPORT, supra note 114, at 618 
(citations omitted).

decisions made prior to the adoption of the article, giving 
‘matters of state concern’ an expansive reading.”) (citation 
omitted).

96. See Matter of Town of Islip, 64 N.Y.2d at 56-58, 484 N.Y.S.2d at 
531-33, 473 N.E.2d at 759-61 (upholding special law regulating 
waste disposal in Nassau and Suffolk counties; state interest in 
pollution protection).

97. See Robertson v. Zimmerman, 268 N.Y. 52, 61, 196 N.E. 740, 
743 (1935) (upholding special law establishing a sewage 
authority for the City of Buffalo through an act which imposed 
restrictions and obligations on one particular municipality; state 
concern for the life and health of communities taking water 
supply from Lake Erie, the Niagara River and Lake Ontario).

98. See Wambat Realty Corp., 41 N.Y.2d at 494-95, 393 N.Y.S.2d 
at 952-53, 362 N.E.2d at 584-85 (upholding special law, the 
Adirondack Park Agency Act, in which State set up a zoning 
and planning program for all public and private lands within 
the park despite the zoning and planning powers of local 
government; statute addressed subject of state concern).

99. See Matter of Kelley v. McGee, 57 N.Y.2d 522, 536-39, 457 N.Y.S.2d 
434, 439-41, 443 N.E.2d 908 913-15 (1992) (holding that section 
in Judiciary Law which required district attorneys in counties 
with a certain population to be paid the same salary as county 
court judges did not confl ict with Home Rule provisions of 
State Constitution; statutory classifi cation was reasonable and 
related to an area of state concern).

100. See New York Steam Corp. v. City of New York, 268 N.Y. 137, 143, 
197 N.E. 172, 173 (1935) (upholding statute authorizing cities 
with a population over one million to pass local tax laws for 
unemployment relief; state concern given law was designed to 
combat high unemployment during an unstable time period).

101. See Floyd v. New York State Urban Dev. Corp., 33 N.Y.2d 1, 7, 347 
N.Y.S.2d 161, 164, 300 N.E.2d 704, 706 (1973) (upholding statute 
under which New York State Urban Development Corporation 
(“UDC”) could acquire land in urban core areas by purchase 
or condemnation and undertake the development of projects, 
exempt from local restrictions; State interest in allowing UDC to 
solve housing problems).

102. See City of New York v State of New York, 31 N.Y.2d 804, 805, 339 
N.Y.S.2d 459, 459, 291 N.E.2d 583, 583 (1972) (affi rming lower 
court ruling decision which held that rent control was a matter 
of State concern and not within New York City’s “property, 
affairs and government” powers).

103. See Bugeja v. City of New York, 24 A.D.2d 151, 152, 266 N.Y.S.2d 
80, 81, aff’d, 17 N.Y.2d 606, 268 N.Y.S.2d 564, 215 N.E.2d 684 
(fi nding no Home Rule impediment to State Legislature’s 
authorization for the issuance of serial bonds to cover New 
York City’s pension and retirement liabilities; continuance of 
sound civil service system matter of State concern).

104. See Patrolmen’s Benevolent Assn. of City of New York v. City of New 
York, 97 N.Y.2d at 381-389, 740 N.Y.S.2d at 660-65, 767 N.E.2d 
at 117-22 (2001) (upholding special law implementing dispute 
resolution mechanisms for disputes between New York City 
policemen and New York City; law addressed “substantial State 
concern”).

105. See Hotel Dorset Co. v. Trust for Cultural Resources, 46 N.Y.2d 358, 
368-69, 413 N.Y.S.2d 357, 361-62, 383 N.E.2d 1284, 1288 (1978) 
(upholding statute that had specifi cations resulting in it being 
applied to only one museum, the Museum of Modern Art).

106. See Empire State Ch. of Associated Bldrs. & Contrs., Inc. v. Smith, 
21 N.Y.3d 309, 313, 318-19, 970 N.Y.S.2d 724, 726, 729-31, 992 
N.E.2d 1067, 1069, 1072-73 (2013) (upholding amended Wicks 
law for public contracting that included differing threshold 
requirements; statute bears “a reasonable relationship to a 
substantial statewide concern which concern falls within 
the State Legislature’s purview and must be accorded great 
deference by this court”).
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funding by a vote of the local legislative body of the political 
subdivision.”); N.J. CONST. art. VIII, § 2, ¶ 5 (“[A]ny provision 
of…law, or of…rule or regulation issued pursuant to a law, 
which is determined…to be an unfunded mandate upon boards 
of education, counties, or municipalities because it does not 
authorize resources, other than the property tax, to offset the 
additional direct expenditures required for the implementation 
of the law or rule or regulation, shall, upon such determination 
cease to be mandatory in its effect and expire.”); N.M. CONST. 
art. X, § 8 (“A state rule or regulation mandating any county or 
city to engage in any new activity, to provide any new service 
or to increase any current level of activity or to provide any 
service beyond that required by existing law, shall not have the 
force of law, unless, or until, the state provides suffi cient new 
funding or a means of new funding to the county or city to pay 
the cost of performing the mandated activity or service for the 
period of time during which the activity or service is required to 
be performed.”); TENN. CONST. art. II, § 24 (“No law of general 
application shall impose increased expenditure requirements on 
cities or counties unless the General Assembly shall provide that 
the state share in the cost.”).

124. See NEW YORK STATE MANDATE RELIEF REDESIGN TEAM, MANDATE 
RELIEF, FINAL REPORT 14 (DEC. 2011), available at http://www.
governor.ny.gov/sites/governor.ny.gov/fi les/archive/assets/
documents/FInal_Mandate_Relief_Report.pdf (last visited on 
Mar. 4, 2016).

125. See WARD, THE NEW YORK STATE CONSTITUTION, supra note 6, at 
545 (New York’s constitutional and statutory provisions are 
more extensive than those in many states.).

126. Cole, Ghost of Home Rule, supra note 11, at 715 (1985); see also 
Benjamin & Brecher, Introduction, supra note 110, at 11 (“[I]n a 
strictly legal sense the State is able to dominate the City. New 
York’s State Constitution and its highest court authorize State 
offi cials to exercise control over, including intervention in, 
matters of local government. The concept of home rule has little 
legal support.”).

127. Cole, Ghost of Home Rule, supra note 11, at 715 (1985). 

128. W. Bernard Richland, Constitutional City Home Rule in New York, 
54 COLUM. L. REV. 311, 326 (1954).

129. Kirshnitz, Strikes Another Blow, supra note 94, at 943. 

130. GERALD BENJAMIN & CHARLES BRECHER, The Political Relationship 
118 in THE TWO NEW YORKS: STATE-CITY RELATIONS IN THE 
CHANGING FEDERAL SYSTEM (Gerald Benjamin & Charles Brecher 
eds., 1988). 

131. See HENRIK N. DULLEA, CHARTER REVISION IN THE EMPIRE STATE: 
THE POLITICS OF NEW YORK’S 1967 CONSTITUTIONAL CONVENTION 
273 (1997) (“Coupled with repeal of the existing constitutional 
provision allowing the state to enact legislation related to the 
‘property, affairs, or government’ of local municipalities—a 
phrase which over the years had been narrowly construed by 
the courts to limit local fl exibility—and its replacement by new 
language referring to ‘matters of local concern and the local 
aspects of matters of state concern,’ the proposed article offered 
considerable hope for greater local government initiative.”).

132. Id. at 339-41.

133. Briffault, Local Government and the New York State Constitution, 
supra note 2, at 99. 

134. Baker & Rodriguez, Constitutional Home Rule and Judicial 
Scrutiny, supra note 58, at 1342. 

135. CITY BAR, 1997 TASK FORCE REPORT, supra note 114, at 620; 
see also N.Y. STATE TEMP. STATE COMM’N ON CONST. CONVEN., 
LOCAL GOVERNMENT, supra note 5, at 68 (“Although the recent 
constitutional and statutory amendments undoubtedly 
represent great strides forward…much work remains to be 
done.”).

117. Id. at 619.

118. GALIE, ORDERED LIBERTY, supra note 24, at 292-93.

119. ANDREW L. KAUFMAN, CARDOZO 378-79 (1998).

120. See generally, Robert M. Shaffer, UNFUNDED STATE MANDATES AND 
LOCAL GOVERNMENTS, 64 U. CINN. L. REV. 1057 (1996).

121. GALIE & BOPST, THE NEW YORK STATE CONSTITUTION, supra note 7, 
at 278.

122. See BRIFFAULT, Intergovernmental Relations, supra note 26, at 179-
80 (“Prior to and since [the 1967 Constitutional Convention] 
fourteen states have adopted constitutional provisions limiting 
or barring some or all unfunded mandates.”); CITY BAR 1997 
TASK FORCE REPORT, supra note 114, at 620 (“There also is support 
for a constitutional amendment to restrict unfunded mandates 
by the legislature on New York’s local governments. We view 
the debate over unfunded mandates as an extension of the 
home rule question. Again, New York lags behind other states 
that have considered and resolved this issue.”); Deborah F. 
Buckman, Construction and Application of State Prohibitions of 
Unfunded Mandates, 76 A.L.R.6th 543 (2012) (collecting state 
court cases that construe and apply state prohibitions of 
unfunded mandates).

123. See, e.g., CAL. CONST. art. 13B, § 6(a) (“Subject to certain 
exceptions, [w]henever the Legislature or any state agency 
mandates a new program or higher level of service on any local 
government, the State shall provide a subvention of funds to 
reimburse that local government for the costs of the program 
or increased level of service.”); FLA. CONST. art. VII, § 18(a) 
(“No county or municipality shall be bound by any general 
law requiring such county or municipality to spend funds or 
to take an action requiring the expenditure of funds unless the 
legislature has determined that such law fulfi lls an important 
state interest and unless: funds have been appropriated that 
have been estimated at the time of enactment to be suffi cient 
to fund such expenditure.”); HAW. CONST. art. VIII, § 5 (“If 
any new program or increase in the level of service under an 
existing program shall be mandated to any of the political 
subdivisions by the legislature, it shall provide that the State 
share in the cost.”); LA. CONST. art. VI, § 14(a)(1) (“No law or 
state executive order, rule, or regulation requiring increased 
expenditures for any purpose shall become effective within 
a political subdivision until approved by ordinance enacted, 
or resolution adopted, by the governing authority of the 
affected political subdivision or until, and only as long as, the 
legislature appropriates funds for the purpose to the affected 
political subdivision and only to the extent and amount that 
such funds are provided, or until a law provides for a local 
source of revenue within the political subdivision for the 
purpose and the affected political subdivision is authorized 
by ordinance or resolution to levy and collect such revenue 
and only to the extent and amount of such revenue.”); MICH. 
CONST. art. IX, § 29 (“A new activity or service or an increase 
in the level of any activity or service beyond that required 
by existing law shall not be required by the legislature or 
any state agency of units of Local Government, unless a state 
appropriation is made and disbursed to pay the unit of Local 
Government for any necessary increased costs.”); MO. CONST. 
art. X, § 21 (“A new activity or service or an increase in the 
level of any activity or service beyond that required by existing 
law shall not be required by the general assembly or any state 
agency of counties or other political subdivisions, unless a 
state appropriation is made and disbursed to pay the county 
or other political subdivision for any increased costs.”); N.H. 
CONST. pt. I, art. 28-a (“The state shall not mandate or assign 
any new, expanded or modifi ed programs or responsibilities 
to any political subdivision in such a way as to necessitate 
additional local expenditures by the political subdivision unless 
such programs or responsibilities are fully funded by the state 
or unless such programs or responsibilities are approved for 
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